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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

 
 
In the Matter of: 
 

PETITION OF BELLSOUTH 
TELECOMMUNICATIONS, INC. TO ESTABLISH 
GENERIC DOCKET TO CONSIDER AMENDMENTS 
TO INTERCONNECTION AGREEMENTS 
RESULTING FROM CHANGES OF LAW 

)    
) 
)      CASE NO. 
)     2004-00427 
) 
)  (electronic filing) 

 
 

REPLY TO BELLSOUTH 
 

The Competitive Carriers of the South, Inc. (“CompSouth”)1 submits this Reply to 

BellSouth’s Response to the Joint CLECs’ cross motion for summary judgment.  The BellSouth 

Response focuses on two topics: (1) incorporation of Section 271 checklist items into 

interconnection agreements (“ICAs”) (Issue 8); and (2) line sharing (Issue 17).  CompSouth 

focuses its Reply on the Section 271 issue.  Covad Communications has filed a separate 

response, supported by CompSouth, addressing BellSouth’s arguments on line sharing issues. 

 On Section 271 issues, BellSouth’s Response offers nothing new.  Rather, BellSouth 

rehashes arguments made in its Motion for Summary Judgment and in its Response to Cinergy 

                                                 
1 CompSouth’s members participating in this filing include the following companies: Access Point 
Inc., AT&T Communications of the South Central States, LLC, Cinergy Communications Company, 
DIECA Communications, Inc., d/b/a Covad Communications Company, Dialog Telecommunications, 
Inc., IDS Telcom LLC, InLine, ITC^DeltaCom, LecStar Telecom, Inc., MCI, Momentum Telecom, Inc., 
Navigator Telecommunications, LLC, Network Telephone Corp., Nuvox Communications, Inc, Talk 
America, Trinsic Communications, Inc., and Xspedius Communications, LLC.  CompSouth is presenting 
a collective position with regard to the issues in this proceeding; as to some issues, individual member 
carriers may have negotiated (or are in the process of negotiating or arbitrating) different language with 
BellSouth.  The “Joint CLECs” who filed the cross motion for summary judgment are all CompSouth 
members and each is a respondent in this proceeding. 
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Communications’ April 26, 2005 Emergency Motion for Declaratory Ruling.  There is no 

justification for granting BellSouth’s Motion for Summary Judgment on Issue 8. 

DISCUSSION 

 In responding to the Joint CLECs BellSouth presents a seriously distorted view of recent 

caselaw.  BellSouth attempts to read holdings regarding Section 271 into court decisions that do 

not mention Section 271 obligations.  At the same time, BellSouth asks the Commission to read 

holdings regarding Section 271 out of the decisions where Section 271 is explicitly discussed.  

BellSouth also misapplies Communications Act decisions rendered long before the Act was 

amended to add Sections 251, 252 and 271. 

 BellSouth criticizes the Joint CLECs for not “addressing the most recent federal court 

decision” related to Section 271 issues.  Response at p. 10.  The problem with BellSouth’s 

argument, however, is that the recent decision it cites does not anywhere address Section 271 

checklist obligations.  The decision cited by BellSouth is actually a ruling on a motion issued by 

a United States Magistrate in Montana.2  The issue in the Montana case involved whether an 

agreement between Qwest and Covad should be filed with the Montana Public Service 

Commission.  While the decision does discuss the interplay between Sections 251 and 252, it 

does not in any way address the question of whether Section 271 Elements should be included in 

Section 252 ICAs.  That issue simply was not before the court, and the Magistrate’s decision 

sheds no light on the issues before the Commission here. 

 BellSouth attempts to distinguish a federal court decision that does discuss whether 

Section 271 Elements should be included in Section 252 ICAs, Qwest Corp. v. Minnesota Public 

                                                 
2  BellSouth erroneously cites the decision as being from the federal district court for 

Massachusetts.  See BellSouth Reply at 10 and n.14.  The correct citation is: Qwest Corp. v. 
Schneider, CV-04-053-H-CSO (D. Mont. June 9, 2005). 
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Service Commission.3  BellSouth claims that an FCC decision on a petition for declaratory ruling 

filed by Qwest “ruling on the same fact pattern, reached a different conclusion about Section 

252.”  If one actually reads the FCC ruling and the federal court decision in Qwest, it is clear 

there is absolutely no basis for BellSouth’s assertion that the decisions reach “different 

conclusions.”  As BellSouth notes, Qwest was sanctioned by the FCC for its failure to file ICAs 

that were required to be filed under Section 252.  In the FCC proceeding on sanctions and in the 

declaratory order, the FCC set forth standards on what constituted compliance with the Section 

252 requirement that Section 251 items must be reflected in filed ICAs.  Neither of those FCC 

decisions addressed the status of Section 271 Elements in Section 252 ICAs. 

 The Qwest federal district court decision was an outgrowth of the FCC and state 

commission actions penalizing Qwest for its failure to file Section 252 ICAs.  In the federal court 

case, Qwest sought review of the Minnesota Public Utilities Commission’s decision to penalize 

Qwest.  One of the claims Qwest made was it did not have “fair notice” that the ICAs should be 

filed because the Federal Act does not include a definition of the term “Interconnection 

Agreement.”4  The Court found Qwest’s arguments unavailing.  First, the Court found that the 

record showed Qwest failed to file ICAs even when it knew they must be filed.  Then the Court 

held: 

Second, despite the absence of a definition in the Act, other sources outlined the 
scope of § 252 and provided notice. For example, § 271 includes a comprehensive 
checklist of items that must be included in ICAs before an ILEC may receive 
authority to provide regional long distance service. See 47 U.S.C. §  271(c)(2). 
This list reveals that any agreement containing a checklist term must be filed as an 
ICA under the Act. Id. While the checklist does not include every possible term 

                                                 
3  2004 WL 1920970 (D. Minn. 2004). 
4  Qwest, 2004 WL 1920970, at *6.   
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that may arise in an agreement, its exhaustive recitation shows that Congress 
adopted a broad view of ICAs.5 
 

The Qwest decision is in no way inconsistent with related FCC orders.  Rather, the Qwest 

court directly addresses the interplay of the Section 271 checklist and Section 252 ICAs – 

and reaches a conclusion completely consistent with this Commission’s position in the 

Preemption Opposition filing at the FCC. 

 BellSouth also cites to the Fifth Circuit’s Coserv6 decision, but urges that Coserv proves 

that BellSouth need not negotiate, and the Commission cannot arbitrate Section 271 issues.  But 

BellSouth’s Section 271 obligations simply do not give it the option of “opting out” of 

negotiating Section 271 checklist rates, terms and conditions.  As the Coserv court held, ICAs 

may include terms on issues not covered by Section 251.  The language of Section 271 makes 

clear that for BellSouth (since it invoked Section 271 to attain interLATA long distance 

authority), ICAs must include the items in the competitive checklist.  Nothing in Coserv supports 

any other reading of Section 271. 

 Similarly, BellSouth references the Seventh Circuit’s decision in Indiana Bell7 to prove a 

point not made by the Court in that case.  In Indiana Bell, the question presented before the 

Court was stated concisely by the Court itself: 

The issue is whether, during the long-distance application process, a state 
regulatory commission has the power to enter an order designed to ensure the 
applicant will continue to meet its obligations in the local service market.8 

                                                 
5  Id. (emphasis supplied). 
6  Coserv v. Southwestern Bell Telephone, 350 F.3d 482 (5th Cir. 2003). 
7  Indiana Bell Tel. Co. v. Indiana Util. Regulatory Comm’n, 359 F.3d 493, (7th Cir. 2004). 
8  Id. at 494. 
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The Seventh Circuit’s complaint about the Indiana Commission’s ruling was related to that 

commission’s implementation of a “non-voluntary” performance measures plan as part of the 

Indiana § 271 long distance entry process.  Neither the Seventh Circuit’s holding nor its rationale 

is directed to the question of whether § 271 checklist items must be incorporated into the terms 

of § 252 interconnection agreements.   

 However, in its explanation of the workings of § 271, the Seventh Circuit references the 

nexus between the § 271 checklist and § 252 ICAs: 

Under section 271(d)(2)(B) the FCC consults with the state commission to verify 
that the BOC has (1) one or more state-approved interconnection agreements with 
a competitor, pursuant to sections 251 and 252, or a Statement of Generally 
Available Terms and Conditions (SGAT) under which it will offer local service, 
and (2) that the interconnection agreements or the SGAT satisfies the 14-point 
competitive checklist set out in section 271(c)(2)(B).9 
 

The Seventh Circuit understood that “interconnection agreements” must satisfy the competitive 

checklist.  The ICAs could not satisfy the checklist if the state commissions responsible for 

approving them refuse to arbitrate the rates, terms, and conditions of Section 271 checklist items.  

As discussed at length in the Joint CLEC’s Response to BellSouth’s Motion for Summary 

Judgment, leaving Section 271 checklist items out of Section 252 ICAs simply does not square 

with the specific language in Section 271 that requires checklist items be embodied in, as the 

Seventh Circuit described them, “state-approved interconnection agreements with a competitor.” 

BellSouth also erroneously relies on the Sixth Circuit’s 1987 decision in In Re: Long 

Distance Telecommunications Litigation10 and the D.C. Circuit’s 1996 decision in CompTel11 for 

propositions unsupported by either decision.  BellSouth has leaned on both of these irrelevant 
                                                 
9  Id. at 495. 
10  In Re: Long Distance Telecommunications Litigation, 831 F.2d 627 (6th Cir. 1987). 
11  Competitive Telecommunications Association v. FCC, 87 F.3d 522 (D.C. Cir. 1996). 
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decisions since filing12 a fruitless attempt to preempt a decision of the Tennessee Regulatory 

Authority (“TRA”) which correctly determined that Section 271 elements should be included in 

ICAs approved under Section 252.  In responding to BellSouth’s preemption petition, the TRA 

distinguished both cases, informing the FCC that: 

The facts giving rise to both of these cases predate both the Federal Act and the 
cooperative federalism giving both state and federal agencies a joint role in 
regulation.  More importantly, there is nothing in the portions of these cases 
quoted by BellSouth or in the complete decisions of these cases that supports the 
argument that the TRA is precluded from setting rates for Section 271 elements, 
including switching.13 
 

 None of BellSouth’s other citations to court precedent advance BellSouth’s arguments 

any further than the ones discussed above.  Simply put, BellSouth’s Response offers nothing new 

regarding the inclusion of Section 271 Elements in Section 252 ICAs. 

                                                 
12  WC Docket No. 04-245, BellSouth Emergency Petition for Declaratory Ruling and 

Preemption of State Action 
13  Opposition of the Tennessee Regulatory Authority To BellSouth’s Emergency Petition (July 

30, 2004) at 15-16.  A copy of the TRA’s FCC filing is attached as Exhibit 1 to this Reply. 



7 

CONCLUSION 

 WHEREFORE, for all the reasons stated herein and in the Joint CLEC’s Response to 

BellSouth’s Motion for Summary Judgment, BellSouth’s Motion should be DENIED, and the 

Joint CLECs’ Cross Motion and Cinergy Communications’ Motion should be granted. 

 

 

 
       ______________________ 
       C. Kent Hatfield 
       Douglas F. Brent 
       Deborah T. Eversole 
      STOLL, KEENON & PARK, LLP 
      2650 AEGON Center 
      400 West Market Street 
      Louisville, Kentucky  40202 
      Telephone: (502) 568-9100 
 

Of Counsel: 

      Bill Magness 
      CASEY, GENTZ & MAGNESS, L.L.P. 
      98 San Jacinto Blvd., Ste. 1400 
      Austin, Texas  78701 
      Telephone:  512/480-9900 
      Fax:  512/480-9200 
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CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that a copy of the foregoing Reply has been filed 
electronically as permitted by the procedural order governing Case No. 2004-00427 this 18th day 
of August, 2005.  The electronic copy is identical to the paper copy filed with the Commission. 
 
 
 

       
      __________________________________ 

       Douglas F. Brent 
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EXHIBIT 1 
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