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RE: Case No. 2004-00427 – May 4, 2006 Minnesota PUC Decision Asserting 
Jurisdiction over Pricing for § 271 Elements 

 
Dear Ms. O’Donnell: 
 

This letter is written on behalf of CompSouth1, an intervenor in this proceeding.  
Enclosed for your consideration is the May 4, 2006 Notice and Order for Hearing issued by the 
Minnesota Public Utilities Commission (“PUC”) in Docket No. P-421/CI-05-1996, in which the 
PUC concluded it has both the jurisdiction and the duty to determine rates for network elements 
and services Qwest, a Bell Operating Company, is required to make available under § 271 of the 
Telecommunications Act. 

The Minnesota proceeding arises from a show cause order in which Qwest was directed 
to explain why the Commission should not open a contested case proceeding to investigate 
Qwest’s wholesale rates.  In responding to the show cause order Qwest claimed the PUC lacks 
authority over rates for both wholesale services and facilities required under § 271.  Among other 
things, Qwest argued the PUC’s authority in this area had been preempted, claiming the FCC has 
“exclusive jurisdiction” over prices for § 271 elements.  The Minnesota Department of 

                                            
1  CompSouth's members participating in this docket include the following companies: 
Access Point Inc., Cinergy Communications Company, Dialog Telecommunications, DIECA 
Communications, Inc., d/b/a Covad Communications Company, InLine, ITC^DeltaCom, LecStar 
Telecom, Inc., Momentum Telecom, Inc., Navigator Telecommunications, LLC, Network 
Telephone Corp., NuVox Communications, Inc, Supra Telecom, Talk America, Trinsic 
Communications, Inc., and Xspedius Communications, LLC. 
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Commerce and various CLECs replied to Qwest, arguing that the PUC’s ability to set rates is not 
precluded by federal law. 

The PUC rejected Qwest’s claim that state commissions have been preempted by 
Congress and the FCC from setting rates for intrastate wholesale services, facilities and elements 
required under § 271.  Noting how concurrent federal/state jurisdiction for telecommunications is 
the norm rather than the exception, the PUC stated that while the FCC has asserted authority to 
regulate prices of § 271 elements and services, not only has the FCC never asserted that its 
authority is exclusive, it has so far declined to assert preemption even though BellSouth asked it 
to in an “emergency petition” filed nearly two years ago.  See Order, n. 5. 

After carefully considering and analyzing the three primary forms of federal preemption 
which might affect state agency jurisdiction over telecommunications, the PUC determined that 
none of them apply to limit state authority to set rates for § 271 elements.  First, the PUC found 
that § 271 contains neither an express provision for rates nor any directive regarding authority to 
make rates.  Thus, there has been no express preemption by Congress. 

Second, the PUC found there is no field preemption of intrastate rate making, citing the 
Sixth Circuit’s 2003 decision in Michigan Bell Tel. Co. v. MCIMetro Access Transmission 
Services, Inc., 323 F.3d 348 (2003).  That case is of course well known to the Commission for its 
discussion of modern telecommunications regulation as an exercise in “cooperative federalism” 
which preserves state authority not inconsistent with the Telecommunications Act. 

Finally, the PUC found there is no conflict preemption: “having ‘fair and reasonable’ 
prices for wholesale elements and services under Minnesota law does not appear to make having 
‘just and reasonable’ prices under federal law impossible; instead the federal and state price 
standards appear to have the common objective of reasonable prices.”  Order, p. 5. 

Perhaps most importantly, the PUC concluded its analysis by noting there are no FCC 
decisions stating that state pricing of § 271 elements is preempted, and “[t]he FCC’s silence 
cannot be construed to demonstrate a Congressional intent to preempt state pricing regulations of 
§ 271 elements and services.”  Order, p. 5. 

The PUC decision is of course consistent with other recent authority CompSouth has 
filed with the Commission after briefing in this case, including the Maine district court’s 
decision in Verizon New England, Inc. d/b/a/ Verizon Maine v. Maine Public Utilities 
Commission, 403 F. Supp. 2d 96 (November 30, 2005) upholding that state commission’s 
authority to set rates for § 271 elements.  We discussed this decision in our letter to the 
Commission dated December 14, 2005.   
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I certify that this filing was uploaded electronically today to the Commission’s web filing 
portal, and that the electronic version is a true copy of the document filed in paper form.  Please 
indicate receipt of this filing by your office by returning an electronic receipt. 

 
 
 

Very truly yours, 
 
STOLL KEENON OGDEN PLLC 
 
 
 
 
Douglas F. Brent 
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