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Executive Director 
Kentucky Public Service Commission  
P.O. Box 615 
Frankfort, KY  40602 
 

RE: Case No. 2004-00427 – U.S. District Court Decision Upholding State 
Commission Decision to Include § 271 Elements in Filed Agreements 

 
Dear Ms. O’Donnell: 
 

This letter is written on behalf of CompSouth1, an intervenor in this proceeding.  
Enclosed for your consideration is the March 24, 2006 order of District Judge Wiley Y. Daniel in 
Qwest Corp. v. Public Utilities Com’n of Colorado, Civil No. 04-D-02596, involving review of 
the PUC’s determination that an interconnection agreement between Qwest and MCI for certain 
non-251 network elements was nevertheless subject to the filing requirements of § 252(e) of the 
Act.  The Court upheld the PUC’s decision to require filing of the agreement. 

Of particular relevance to the current Kentucky “change of law” docket is the Court’s 
conclusion that the § 252 filing requirements are “not limited solely to agreements involving the 
specific duties and obligations set forth in § 251(b) & (c).”  Qwest, slip op. at 9.  At issue in 
Colorado was an agreement which included network elements required of Qwest solely under  
§ 271, including unbundled switching and shared transport.  This agreement described a UNE-P 
replacement known as “Qwest Platform Plus.”  The PUC approved the agreement at the request 
of MCI and despite Qwest’s motion to dismiss MCI’s request.  Having objected unsuccessfully 

                                            
1  CompSouth's members participating in this docket include the following companies: 
Access Point Inc., Cinergy Communications Company, Dialog Telecommunications, DIECA 
Communications, Inc., d/b/a Covad Communications Company, InLine, ITC^DeltaCom, LecStar 
Telecom, Inc., Momentum Telecom, Inc., Navigator Telecommunications, LLC, Network 
Telephone Corp., NuVox Communications, Inc, Supra Telecom, Talk America, Trinsic 
Communications, Inc., and Xspedius Communications, LLC. 
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to the filing, Qwest sued the PUC, arguing to the court that the FCC had already determined that 
agreements for non-251 elements should be excluded from the § 252(a) filing requirements.  The 
Court found that the FCC had done no such thing.  Moreover, while the Court’s ruling was based 
on its reading of Section 252 -- not based on a reading of the interplay between Sections 252 and 
271, the ruling is not inconsistent with the Maine district court’s recent decision in Verizon New 
England, Inc. d/b/a/ Verizon Maine v. Maine Public Utilities Commission (November 30, 2005) 
upholding that state commission’s authority to set rates for § 271 elements.  We discussed this 
decision in our letter to the Commission dated December 14, 2005. 

There is now abundant discussion and persuasive authority for the proposition that this 
Commission can determine rates for § 271 elements and require those rates to be incorporated 
into filed agreements.  The Georgia Commission has already held that the Act does not preempt 
states from arbitrating rates and terms for Section 271 checklist elements.  A district court in 
Maine has similarly addressed and upheld a state commission’s jurisdiction to arbitrate 271 UNE 
rates.  Now, another district court has upheld a commission’s authority to require that non-251 
elements required under § 271 be included in an agreement filed under § 252. 

Finally, in its Kentucky briefs BellSouth has relied heavily on an unpublished opinion by 
a federal magistrate in a Montana case, Qwest v. Schneider (June 9, 2005).  That lone decision 
stated that agreements involving services or elements not provided pursuant to § 251 are not 
“interconnection agreement[s]” as contemplated in § 252.  Qwest relied on the same decision 
when it sought review of the Colorado PUC’s decision.  However, the Colorado federal judge in 
Qwest explicitly found the Montana magistrate’s reasoning not persuasive and declined to adopt 
it.  Qwest, slip op. at 11. 

 I certify that this filing was uploaded electronically today to the Commission’s web filing 
portal, and that the electronic version is a true copy of the document filed in paper form.  Please 
indicate receipt of this filing by your office by returning an electronic receipt. 
 
 
 

Very truly yours, 
 
STOLL KEENON OGDEN PLLC 
 
 
 
 
Douglas F. Brent 

 
























