
 

 

DOUGLAS F. BRENT 
502-568-5734 

Brent@skp.com 
 

September 27, 2005 
 
 

Elizabeth O’ Donnell 
Executive Director 
Kentucky Public Service Commission 
211 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky  40601 
 
 Re: Case No. 2004-00259 -- Petition Of Dieca Communications, Inc. d/b/a Covad 

Communications Company For Arbitration Of Interconnection Agreement 
Amendment With Bellsouth 

 
  Case No. 2004-00427 – Petition of BellSouth Telecommunications, Inc. to 

Establish Generic Docket to Consider Amendments to Interconnection 
Agreements Resulting from Changes of Law (filed electronically) 

   
 
Dear Ms. O’Donnell: 
 
 Covad has consistently asserted that BellSouth has an obligation under § 271 of the 
Telecommunications Act to provide linesharing.  In our arbitration proceeding, currently held in 
abeyance, the Commission granted reconsideration to Covad on this issue, finding that an FCC 
Order (the “Broadband Forbearance Order”) issued October 27, 20041 potentially called into 
question the Commission’s earlier determination that linesharing is not a competitive checklist 
item.  In its November 30, 2004 Order granting Covad’s petition for reconsideration, the 
Commission stated (1) it would await further guidance from the FCC, and (2) absent such 
guidance, would review this matter again at the request of either party.  As discussed below, such 
guidance has been provided, it supports Covad’s position, and the Commission should review 
this matter again and require BellSouth to provide linesharing at just and reasonable rates 
determined by the Commission. 
 

                                            
1 Petition for Forbearance of the Verizon telephone companies pursuant to 47 U.S.C. § 

160(c), Memorandum Opinion and Order, FCC 04-254, WC Docket No. 01-338 (rel. October 27, 
2004).  This Memorandum Opinion and Order also addresses BellSouth Telecommunications, 
Inc.’s Petition for Forbearance under 47 U.S.C. § 160(c), WC Docket No. 04-48.  
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I. The FCC’s Order Extending Deadline and The Maine Commission’s 
September 13, 2005 Linesharing Decision. 

 
The Kentucky Commission was not the only state commission to appreciate the potential 

significance of the FCC’s Broadband Forbearance Order as part of its own consideration of 
linesharing in an interconnection proceeding.  The Maine Public Utilities Commission has cited 
to that order as support for its own determination that Verizon must provide linesharing in 
Maine.  Covad requests that the Commission take administrative notice of this sister state’s order 
and in particular, consider three of the Maine PUC’s findings therein: 
 

1) the FCC has provided additional guidance, supporting Covad’s position, by explicitly 
stating, in an order issued after Kentucky granted reconsideration to Covad, that the 
Broadband Forbearance Order only covered Fiber to the Home, Fiber to the Curb, 
hybrid loops and packet switching, and not linesharing; 

 
2) further FCC consideration of the linesharing forbearance issue was foreclosed when 

SBC and Qwest withdrew their forbearance petitions; and, therefore 
 

3) since both Former Chairman Powell and Current Chairman Martin believe that 
linesharing continues to be a Section 271 requirement unless, and until, the FCC 
determines to forbear from enforcing the requirement, BOCs, including BellSouth, 
are under a continuing federal statutory obligation to provide linesharing at just and 
reasonable rates. 

 
 

In its September 13 order, the Maine PUC carefully analyzed not only the Broadband 
Forbearance Order and its aftermath, but also the salient aspects of various § 271 orders Covad 
has already highlighted for the Kentucky Commission, and determined unequivocally that line 
sharing continues to be a Section 271 Checklist Item 4 requirement.  Order, Docket No. 2002-
982, at p. 9. (“We find, based on our review of FCC orders, including the Maine 271 Order, 
Massachusetts 271 Order, and the Broadband 271 Forbearance Order, that line sharing 
continues to be a Section 271 Checklist Item No. 4 requirement.”) 

 
Like the Kentucky Commission, the Maine PUC attributed much importance to the 

written statements by then FCC Chairman Powell and then Commissioner, now Chairman, 
Martin accompanying the FCC’s Broadband Forbearance Order.  These statements, viewed in 
light of a subsequent order from the Wireline Competition Bureau of the FCC, persuaded the 
Maine PUC that linesharing is a § 271 element. 

 
As noted above, the Maine PUC found that since the Order Extending Deadline 

confirmed that the Broadband Forbearance Order applied to other § 271 elements but not to 
linesharing, Verizon has a continuing obligation under federal law to provide linesharing in 
Maine at just and reasonable rates. 
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Enclosed herewith is the relevant section of the Maine order in Docket No. 2002-682 in 
which the PUC found that linesharing is a checklist item.  See order at pp. 8-12.  Also enclosed 
is the FCC’s November 5, 2004 Order Extending Deadline in WC Dkt No. 03-235 which 
persuaded the Maine PUC that the FCC had not relieved any BOCs of obligations related to 
linesharing. 

 
II. This Issue May Be Resolved As Part of the Covad Arbitration with 

BellSouth. 
 
Covad has taken the position that the Commission should rule on BellSouth’s § 271 

obligations related to linesharing in Case No. 2004-00259 rather than in the generic “change of 
law” docket, Case No. 2004-00427.  However, there has been briefing on the issue in both cases, 
so Covad requests that the Commission accept this notice of supplemental authority and include 
it in the record of both cases.  Furthermore, as permitted by the Commission’s November 2004 
order granting reconsideration to Covad, Covad hereby requests that the Commission review this 
matter as part of Case No. 2004-00259 and find that BellSouth is required to provide linesharing 
at just and reasonable rates to be determined by the Commission. 

 
The electronic version of this document and attachments is identical to the paper copies 

being filed with the Commission.  Please indicate receipt of this filing by placing your file-stamp 
on the extra copy and returning to me in the enclosed, self-addressed, stamped envelope. 

 
 
 
      Sincerely yours, 
 
 
 
 
      Douglas F. Brent 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 
 
In the Matter of 
 
SBC Communications Inc.’s Petition for 
Forbearance Under 47 U.S.C. § 160(c) from 
Application of Section 271 

) 
) 
) 
) 
) 
) 
 

 
 
 
WC Docket No. 03-235 

 
ORDER 

 
Adopted:  November 5, 2004 Released: November 5, 2004 
 
By the Chief, Wireline Competition Bureau: 
 

1. In this Order, pursuant to section 10(c) of the Communications Act of 1934, as amended (the 
Act),1 we extend by 90 days the date by which the petition requesting forbearance filed by SBC 
Communications Inc. (SBC) shall be deemed granted in the absence of a Commission decision that the 
petition fails to meet the standards for forbearance under section 10(a) of the Act. 2 

2. On November 6, 2003, SBC filed a petition requesting that the Commission forbear from 
applying the requirements of section 271(c)(2)(B)3 to the extent, if any, that those provisions impose 
unbundling obligations on SBC that this Commission has determined should not be imposed on incumbent 
local exchange carriers pursuant to section 251(c)(3).4  On October 27, 2004, the Commission released an 
order granting SBC’s petition to the extent that it requested forbearance with respect to broadband 
network elements, specifically fiber-to-the-home loops, fiber-to-the-curb loops, the packetized 
functionality of hybrid loops, and packet switching.5  SBC’s petition remains pending to the extent that it 
requests forbearance from the requirements of section 271(c)(2)(B) with respect to other network 
elements.  Section 10(c) of the Act states that a petition for forbearance shall be deemed granted if the 
Commission does not deny the petition for failure to meet the requirements for forbearance under 
subsection (a) within one year after the Commission receives it, unless the one-year period is extended by 

                                                           
1 47 U.S.C. § 160(c). 
2 47 U.S.C. § 160(a). 
3 47 U.S.C. § 271(c)(2)(B). 
4 SBC Communications, Inc.’s Petition for Forbearance Under 47 U.S.C. § 160(c), WC Docket No. 03-235 (filed 
Nov. 6, 2003). 
5 Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C.§ 160(c), WC Docket No. 01-
338, SBC Communications Inc.’s Petition for Forbearance Under 47 U.S.C.§ 160(c), WC Docket No. 03-235, 
Qwest Communications International Inc. Petition for Forbearance Under 47 U.S.C.§ 160(c), WC Docket No. 03-
260, BellSouth Telecommunications, Inc. Petition for Forbearance Under 47 U.S.C.§ 160(c), WC Docket No. 04-
48, Memorandum Opinion and Order, FCC 04-254 (rel. Oct. 27, 2004). 
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the Commission.6  The Commission may extend the initial one-year period by an additional 90 days if the 
Commission finds that an extension is necessary to meet the requirements of subsection 10(a).7 

3. The portion of the petition still under review raises significant questions regarding whether 
forbearance from applying section 271 to network elements that need not be unbundled under section 
251(c)(3) meets the statutory requirements set forth in section 10(a).  The Bureau thus finds that a 90-day 
extension is warranted under section 10(c). 

4. Accordingly, IT IS ORDERED, pursuant to section 10 of the Communications Act of 1934, 
as amended, 47 U.S.C. § 160, and authority delegated under sections 0.91 and 0.291 of the Commission’s 
rules, 47 C.F.R. §§ 0.91 and 0.291, that the date on which the petition seeking forbearance filed by SBC 
shall be deemed granted, in the absence of a Commission denial of the petition for failure to meet the 
statutory standards for forbearance, is extended to February 3, 2005. 

 
      FEDERAL COMMUNICATIONS COMMISSION 
 
 
 
 
      Jeffrey J. Carlisle 
      Chief, Wireline Competition Bureau 
 

 

                                                           
6 47 U.S.C. § 160(c). 
7 See, e.g., Petition of Ameritech Corporation for Forbearance from Enforcement of Section 275(a) of the 
Communications Act of 1934, As Amended, CC Docket No. 98-65, Order, 14 FCC Rcd 6415 (Com. Car. Bur. 1999). 


