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Ms. Elizabeth O’Donnell 
Executive Director 
Kentucky Public Service Commission  
P.O. Box 615 
Frankfort, KY  40602 
 
  

Re: Case No. 2004-00427 – Tennessee Decision Explaining Authority of State 
Commissions to Set Rate for Unbundled Switching 

  
Dear Ms. O’Donnell, 
 
 On April 26, 2005, Cinergy Communications Company (“CCC”) filed a petition for 
emergency declaratory ruling asking the Commission to determine that CLECs unable to obtain 
certain network elements from incumbent local carriers under Section 251 of the 
Communications Act may continue to obtain those elements from BellSouth, albeit under a 
different pricing standard, pursuant to Section 271 and under this Commission’s auspices.  
CCC’s petition explained how the Commission has legal authority to determine the rate for 
switching provided as a Section 271 element. 
 

On July 21, 2005 we wrote to the Commission to advise how the Missouri Public Service 
Commission determined that rates patterned on the FCC’s transition period rates for declassified 
UNEs provide a suitable interim rate structure for Section 271 UNEs.  Yesterday, another 
neighboring commission found that it has legal authority to set rates for BellSouth switching 
provided under Section 271.   

 
In an arbitration involving BellSouth, the Tennessee Regulatory Authority found: 
 
1) there is no federal law expressly prohibiting a state from exercising jurisdiction 
over Section 271 elements; 
 
2) despite BellSouth’s claim to the contrary, nowhere in the TRO did the FCC 
preclude state commissions from setting rates for Section 271 elements; and 



 
 
Ms. Elizabeth O’Donnell 
October 21, 2005 
Page 2 
 
 

3) state law, read in conjunction with the Communications Act, forms the basis for 
the authority of a state commission to set an interim rate for switching (in an arbitration) 
and to convene a generic proceeding for the purpose of determining a permanent rate for 
switching. 
 
Enclosed please find an excerpt of yesterday’s order, issued in TRA Docket No. 03-

00119.1  CCC requests that the Commission take notice of this sister state’s order, grant CCC’s 
long pending motion, and similarly determine rates for Section 271 network elements in 
Kentucky. 

 
 I certify that this filing was uploaded electronically today to the Commission’s web filing 
portal, and that the electronic version is a true copy of the document filed in paper form.  Please 
indicate receipt of this filing by returning an electronic receipt. 

 
 
 
  
      Sincerely yours, 
 
       
 
 
      Douglas F. Brent 
 
DFB:jms 

                                            
1  The complete text of the order is available at:  
http://www.state.tn.us/tra/orders/2003/0300119db.pdf 
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