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PETITION OF CINERGY COMMUNICATIONS  
FOR DECLARATORY RULING REGARDING TREATMENT OF UNE ORDERS OF 

EMBEDDED BASE CUSTOMERS DURING TRANSITION PERIOD 
 

Cinergy Communications Company (“Cinergy”), by counsel, hereby moves this 

Commission for a declaratory ruling regarding the treatment to be given unbundled network 

element (“UNE”) orders submitted on behalf of Cinergy’s embedded customer base during the 

transition period ordered by the Federal Communications Commission (“FCC”).  See In the 

Matter of Review of Section 251 Unbundling Obligations of Incumbent Local Exchange 

Carriers, Order on Remand, WC Docket No. 04-313, CC Docket No. 01-338 (Feb. 4, 2005) (the 

“Triennial Review Remand Order,” or “TRRO”).  In support of its motion, Cinergy states as 

follows:  

INTRODUCTION AND BACKGROUND 

 On April 22, 2005, the United States District Court issued a preliminary injunction  

prohibiting enforcement of certain Orders of this Commission that had required BellSouth 

Telecommunications, Inc. (“BellSouth”) to negotiate with competing local exchange carriers 
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(“CLECs”) such as Cinergy new contractual provisions to replace interconnection terms no 

longer mandated by the FCC.  The preliminary injunction clearly enables BellSouth to refuse to 

accept UNE orders for new customers submitted pursuant to 47 U.S.C. § 251 and immediately to 

demand much higher prices for equivalent means to serve new customers.  The effect of the 

preliminary injunction on Section 251 UNE orders submitted by CLECs to serve their existing 

customers was, however, unclear. 

Consequently, Cinergy filed with the Court a request for clarification of the intended 

effect of the Court’s order upon UNE orders submitted on behalf of customers that are not new 

customers, but that are already a part of Cinergy’s “embedded customer base.”  Although the 

TRRO indicates that Section 251 UNEs are to remain available to serve CLEC “embedded base” 

customers, portions of the Court’s order were ambiguous on the point and were likely to be 

interpreted by BellSouth to mean that it is not required to process any new orders – even those 

submitted on behalf of customers who are in Cinergy’s embedded customer base. 

On June 3, 2005, the court entered its Order granting Cinergy’s motion for clarification 

[“June 3 Order,” Exhibit 1 hereto].  Specifically, the court found that its April 22 Order may 

have been unclear on the point and clarified that references to “new customers” and “new 

orders” in the order referred to “all those customers or orders not included in the transition plan 

as interpreted by” the TRRO [June 3 Order at 3-4].  The court concluded that, as the PSC Orders 

at issue did not include a decision as to whether the TRRO transition plan included new orders 

from existing customers, the court’s April 22 order did not address the issue.  The court declined 

to decide the question, noting that “this issue is pending before the PSC and is yet to be 

determined” [June 3 Order at 4].   
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 Thus, the court has now indicated that its April 22 Order did not prevent the Commission 

from determining whether new orders for “embedded base” customers should be honored by 

BellSouth.  Accordingly, Cinergy respectfully requests the Commission to address the issue and, 

based on the argument below, issue its ruling declaring that BellSouth must continue to accept 

Section 251 UNE orders submitted to serve Cinergy’s embedded customer base until a new 

agreement is negotiated between the parties or until the FCC-mandated transition period expires, 

whichever occurs first.   

ARGUMENT 

THE TRRO DOES NOT PERMIT BELLSOUTH TO REFUSE 
 SECTION 251 UNE ORDERS SUBMITTED FOR THE PURPOSE OF 

SERVING CUSTOMERS IN A CLEC’S “EMBEDDED CUSTOMER BASE.” 
 

The Court ruled, in its Order of April 22, that BellSouth may refuse orders from CLECs 

for unbundled switching previously available pursuant to 47 U.S.C. § 251 to serve new 

customers.  The Court has now clarified that its April 22 order does not address whether 

BellSouth may refuse orders to serve existing CLEC customers who are in the “embedded 

customer base” for whom the FCC provided a one-year transition period.  This Commission 

should interpret the FCC Order according to its plain language and intent, preserving Section 251 

UNEs for existing CLEC customers and thereby avoiding the disruption for which the FCC 

provided the transition period in the first place. 

Explicit in the FCC’s explanation that its one-year transition period includes continued 

provisioning of UNE-P at TELRIC plus one dollar for embedded “customers” is the intention 

that “customers,” rather than “lines,” are to be given the benefit of the one-year transition 

period:  
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199…. Finally, we adopt a transition plan that requires competitive LECs 
to submit orders to convert their UNE-P customers to alternative 
arrangements within twelve months of the effective date of this order.  
This transition period shall apply only to the embedded customer base… 
During the twelve-month transition period, which does not supersede any 
alternative arrangements that carriers voluntarily have negotiated on a 
commercial basis, competitive LECs will continue to have access to UNE-
P priced at TELRIC plus one dollar until the incumbent LEC successfully 
migrates those UNE-P customers to the competitive LECs’ switches or to 
alternative access arrangements negotiated by the carriers. 
 … 
 
216.  We  also note that concerns about incumbent LECs’ ability to 
convert the embedded base of UNE-P customers in a timely manner are 
rendered moot by the transition period we adopt in this order….within that 
twelve-month [transition] period, incumbent LECs must continue 
providing access to mass market unbundled local circuit switching at a 
rate of TELRIC plus one dollar for the competitive LEC to serve those 
customers until the incumbent LECs successfully convert those customers 
to the new arrangements.  

 
TRRO at ¶¶ 199, 216 (emphasis added). 
 

See also id. at ¶ 29 (noting that CLECs are on notice that they may not “add new 

customers at these [Section 251] rates”).   

 Numerous utility commissions, while ending CLEC access to Section 251 UNEs for 

new customers, have nonetheless ordered incumbent carriers to continue providing mass-

market local circuit switching and UNE-P combinations, including moves, adds, and changes, 

to serve CLECs’ existing customers.  Excerpts from utility commission orders follow:  

Finally, there is the question of how far the ban on “new adds” should 
extend as applied to the embedded customer base.  The Commission 
believes the better view is that ILECs like BellSouth should continue to 
process orders for the existing base of CLP customers pending completion 
of the transition process….[T]he Commission believes that the bright line 
that the FCC was drawing was between those inside the embedded 
customer base and those outside of it.  After all, the TRRO focuses on the 
“embedded customer base,” not on existing access lines.  The Commission 
does not believe that it was the FCC’s intent to impede or otherwise 
disrupt the ability of CLPs to adequately serve their existing base of 
customers in the near term…. [T]hese [business] customers would be 
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baffled and impatient if they were to discover that adding a new line or 
even simply a new feature in the near term was impossible with their 
current provider.  They may very well lose confidence in that provider.  
This is not good for competition which is the overarching purpose of the 
Telecommunications Act. 

 
In the Matter of Complaints Against BellSouth Telecommunications, Inc. Regarding 

Implementation of the Triennial Review Remand Order,  Docket No. P-55, Sub 1550, at 12 

(North Carolina Utilities Commission April 25, 2005) [Exhibit 2 hereto]. 

 
The CLEC Coalition argues the “embedded customer base” referred to in 
the TRRO to which the transition period applies refers to customers, not 
existing lines.  … SWBT takes the opposite position, arguing that the 
embedded customer base to which the transition period applies does not 
permit the CLEC to add new elements…. The commission agrees with the 
CLEC Coalition regarding the meaning of “embedded customer base.”  … 
[B]ased on the language of the regulation adopted by the FCC’s TRRO… 
it is the intent of the FCC that the transition period apply to customers, not 
lines. 

 
In the Matter of a General Investigation to Establish a Successor Standard Agreement to the 

Kansas 271 Interconnection Agreement, Also Known as the K2A, Docket No. 04-SWBT-763-

GIT, at 5 (Kansas State Corporation Commission, March 10, 2005) [Exhibit 3 hereto].  

ILECs must honor new orders to serve a CLEC’s embedded customer 
base. 

 
Application of Competitive Local Exchange Carriers to Initiate a Commission Investigation of 

Issues related to the Obligation of Incumbent Local Exchange Carriers in Michigan to Maintain 

Terms and Conditions for Access to Unbundled Network Elements or other Facilities Used to 

Provide Basic Local Exchange and Other Telecommunications Services in Tariffs and 

Interconnection Agreements Approved by the Commission, Pursuant to the Michigan 

Telecommunications Act, the Telecommunications Act of 1996, and Other Relevant Authority, 
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Case No. U-14303 (and consolidated cases), at 9 (Mich. P.S.C. March 29, 2005) [Exhibit 4 

hereto]. 

…[U]ntil a final determination of this issue, SBC Texas shall have an 
obligation to provision new UNE-P lines to CLECs’ embedded customer-
base, including moves, changes and additions of UNE-P lines for such 
customer base at new physical locations. 
 

Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 

Agreement, Docket No. 28821 (TX P.U.C. March 9, 2005) [Exhibit to BellSouth Motion for 

Preliminary Injunction; Exhibit 5 hereto]. 

We would expect an embedded base customer to be able to acquire or 
remove any feature associated with circuit switching during the transition 
period. 

 
Complaint of Indiana Bell Telephone Company, Inc. d/b/a SBC Indiana for Expedited Review 

of a Dispute With Certain CLECs Regarding Adoption of an Amendment to Commission 

Approved Interconnection Agreements, Cause No. 42749 (Indiana Utility Regulatory 

Commission, March 9, 2005). 

 As the North Carolina Utilities Commission so succinctly explained, interim 

provisioning for existing CLEC customers is necessary to prevent the very disruption the FCC 

sought to avoid with its one-year transition period for the “embedded customer base.”  

Without that transition period, even the smallest change to a CLEC customer’s existing 

service – for example, a customer’s hiring of a new employee and a resulting need for a new 

line for that employee – would require a CLEC serving that customer to refuse to provide the 

line or to surrender the customer.  Similar disruption would result if a customer moves to a 

new address – even if it is only next door. 

 BellSouth is likely to argue that there would be no disruption for an existing business 

customer for whom a CLEC cannot obtain additional UNE-P arrangements, because a CLEC 
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can simply order an additional line on a resale basis.  This is not true.  Businesses, almost 

without exception, subscribe to a feature known as “hunting.”  If this feature is used, a busy 

signal on the main line causes an incoming call to roll to the next successive line – or “hunt.”  

Thus, the calling business prospect does not receive a busy signal.  Although there is no 

technical limitation to justify it, BellSouth’s policies forbid “hunting” between UNE-P and 

resale lines.  Therefore, if a CLEC attempted to provide its customer with a resale line, that 

new line would be stranded from the main business number advertised and published in 

directories by the business.  In short, the additional line would be largely useless to the 

customer, and provision of a resale line to supplement its service is simply not an option. 

Nor is conversion of all the customer’s lines to resale.  Cinergy loses money on the 

resale platform.  Thus, if it is unable to obtain UNE-P to serve existing customers over the 

transition period, Cinergy will be forced to surrender many of its existing customers to 

BellSouth. 

Such disruption is unnecessary; it is anti-competitive; and it is in violation of the FCC’s 

explicit instruction in the TRRO to continue for one year Section 251 UNE-P access for 

CLECs’ “embedded customer base.” 

 

CONCLUSION 

 For the foregoing reasons, Cinergy respectfully requests that this Commission enter its 

Order declaring that, pursuant to the plain language of the TRRO, as well as to the FCC’s policy 

to avoid disruption to CLECs and to their “embedded customer base” during the specified 

transition period, BellSouth may not refuse to process Section 251 UNE orders to serve 

Cinergy’s embedded customer base.  
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Respectfully submitted, 
 
 
      /s/ Douglas F. Brent     
      C. Kent Hatfield 
      Deborah T. Eversole  

Douglas F. Brent 
      Stoll, Keenon, & Park LLP 
      2650 Aegon Center 
      400 West Market Street 
      Louisville, Kentucky  40202 
      (502) 568-9100 
      (502) 568-9700 - fax 
 
      Of Counsel: 
 
      Robert A. Bye 
      Vice President and General Counsel 
      Cinergy Communications Company 
      8829 Bond Street 
      Overland Park, Kansas  66218 
      (913) 754-3333 
 

 
CERTIFICATE OF SERVICE 

 
 The undersigned hereby certifies that a copy of the foregoing Motion Of Cinergy 
Communications was served by electronic mail upon Dorothy Chambers, counsel for BellSouth 
Telecommunications, Inc., and has been filed electronically as permitted by the procedural order 
governing Case No. 2004-00427 this 13th day of June, 2005. 
 
 
 

      
     /s/ Douglas F. Brent___ 

      Douglas F. Brent 










































































































