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Mr. Thomas M. Dorman

Kentucky Public Service Commission
211 Sower Boulevard

P.O. Box 615

Frankfort, Kentucky 40601

RE: Case No., 2002-456, Inguiry into use of Contract Service Arrangements by
Telecommunications Carriers

Dear Mr. Dorman:

Enclosed please find the original and ten copies of Cinergy Communications
Company, ICG Telecom Group, Intermedia Communications, Inc., NuVox Communications,
Inc., MCL Telecommunications, MCImetro Access Transmission Services, LLC and Time
Warner Telecom (collectively, “CLEC Respondents™) Post-Hearing Brief. Please indicate

receipt of this filing by your office by placing a file stamp on the extra copy and returning to me
via the enclosed, self-addressed, stamped envelope.

Sincerely yours,

Douglas F. Brent
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BEFORE THE PUBLIC SERVICE COMMISSION COmygeRtice
N
In the Matter of

INQUIRY INTO THE USE OF )

CONTRACT SERVICE ARRANGEMENTS )

BY TELECOMMUNICATIONS ) CASE NO. 2002-00456

CARRIERS IN KENTUCKY )

POST HEARING BRIEF OF THE CLEC RESPONDENTS

Cinergy Communications Company, ICG Telecom Group,
Intermedia Communications, Inc., NuVox Communications, Inc.,
MCI Telecommunications, MCImetro Access Transmission Services,
LLC and Time Warner Telecom {collectively, “CLEC
Respondentst®), by counsel, hereby respond to Chairman
Huelsman’'s request for briefing made at the conclusion of the
October 23, 2003 hearing in this matter. This brief addresses
the applicability of KRS 278.170 and discusses the
significance of Administrative Case No. 370. The CLEC
Respondents also filed extensive prehearing commentg on

October 10, 2003 addressing the policy behind reduced

1 The CLEC Respondents are all utilities authorized to provide service in Kentucky

subject to the relaxed regulatory requirements applicable to all CLECs and other non-
incumbent service providers. Four ¢f the CLEC respondents were named as respondents to the
original order in this case - these CLECs responded to the Commission’s initial data reguest,
and thereafter withdrew from participation in accerdance with the procedure set forth in the
December 19, 2002 order. Twoe of the CLEC respondents were not named in the initial order and
chose neot te join the case.



regulation for CLEC services, including contract service
arrangements, and respectfully direct the Commission to those

comments .
I. INTRODUCTION.

As a preliminary matter, CLEC practices are not a primary
concern of this case and were never truly at issue - this case
originated as a result of customer complaints against
BellSouth Telecommunications, an ILEC. It is therefore not
surprising that during the lengthy hearing in this matter
there was no testimony or other evidence introduced to even
suggest that any contracting practices of a CLEC are
unreasonable, detrimental to the public interest, or in any
way harmful to any ratepayer in Kentucky. To the contrary,
the prefiled testimony and other evidence introduced at the
hearing tended to show only that there is robust competition
in the exchange territories of the major ILECs, and that CLECs
are an important factor in making ILECs more competitive. But
what is crucial is the complete absence of any evidence that
CLEC contracts have harmed customers, competition, or the
public interest. This absence of evidence is important
because, as discussed more fully below, if the Commission is
asked to modify or vacate any prior order granting a

regulatory exemption to a carrier, it may do sc only upon



finding, by clear and satisfactory evidence, that its earlier
findings were invalid or that previously granted modifications

are no longer in the public interest.

ITI. ADMINISTRATIVE CASE 370 EXEMPTED THE CLECS FROM
FILING CONTRACT ARRANGEMENTS

A. The History of Reduced Regulation of CLECs in
Kentucky.

For the past twenty yvears the Kentucky Commission has
made careful regulatory distinctions between monopoly carriers
with market power and competitive carriers without i1t. These
distinctions were first drawn in Administrative Case No. 273
as competitive long distance carriers like MCI and Sprint
entered the interLATA market in competition with AT&T. New
entrants were classified as non-dominant and were subject to

less stringent regulation.

The tradition of reduced regulation for competitive
services continued as markets evolved and local competition
was introduced. Statutory changes in 1992 allowed the
Commigsion even greater discretion to exempt competitive
services and providers from regulation unnecessary to protect

the public. See KRS 278.512.

Six vears ago, the Commission opened Administrative Case

No. 370, a generic proceeding to determine whether CLECs



should be exempt from certain regulatory requirements.? In
ocpening the case the Commission stated “[{wlhen evaluating the
reasonableness of regulatory exemption, the Commission is
bound by KRS 278.512 and 278.514.”° The Commission then made a
generalized factual finding that CLECs lacked market power and
therefore would not be rate regulated by the Commission. This
decision was informed by the Commission’s experience in
regulating other competitive carriers that lacked market
power, i.e. non-dominant IXCs. Then, on its own motion, as
permitted by KRS 278.512{(2), the Commission determined to
exempt CLECs from the filing requirements regarding initial
operations, transfers of control and financing.® In making
this determination, the Commission referred specifically to
the lack of market power of CLECs.® While eliminating these
filing requirements, the Commission noted that regardiess of
any exemptions granted in the proceeding, customers would
continue to have the option of filing complaints against
CLECs, and the Commission would retain jurisdiction to hear

them.®

Nearly two years later, and again on its own motion

pursuant to KRS 278.512 and 278.514, the Commission reopened

? Exemptions for Providers of Local Exchange Service other than Incumbent

Local Exchange Carriers, Administrative Case No. 370 (January 8, 1998}.
*o1d.

fo1d.

> 1d. at pp. 2-3.



Administrative Case No. 370 and clarified that the filing
exemptiong granted in 1998 extended to various administrative
regulations. The Commission stated that CLECs were still
required to provide tariffs to the Commission pursuant to KRS
278.160. However, they would be exempt from all other
tariffing regquirements and other requirements of [the]
administrative regulations with the exception of those
specifically enumerated in the Order.’” The Commission then
listed seven separate administrative regulations that would
continue to apply to CLECs. The Commission did not include
the regulation providing for filing of special contracts, 807
KAR 5:011, Section 13. The intentional omission of this
regulation, combined with the Commission’s unambiguous
statement that CLECs were exempt from all other tariffing
requirements, made clear that the Commission intended that
CLECs, who lacked market power, should continue to file
tariffs for generally available services but would be exempt
from filing individually negotiated service arrangements.
Such a distinction was completely sensible given that the
Commission expressly reserved jurisdiction to hear customer
complaints. Six years later, there is nothing to suggest that

this decision was unwise.

¢ 1d. p. 4.
? Administrative Case No. 370 {(August 8, 2000), p. 3.



B. KRS 278.512(5) Provides the Legal Standard for
Vacating Exemptions.

In Administrative Case 370 the Commission made findings
then determined unambiguously that the existence of
competitive alternatives was sufficient to protect CLEC
customers from unfair treatment, poor service quality, and
excessgsive prices. The Commission then used a statutory tool,
KRS 278.512{(2), to grant various exemptions to CLECs. Another
section of the statute applies to any proceeding to revoice
these exemptions. KRS 278.512(5) allows the Commission to
vacate or modify the orders in Administrative Case 370 only if
it determines by “clear and satisfactory evidence” that the
findings upon which the order was based are no longer valid,
or that the exemption{(s) or modifications are no longer in the
public interest.® No party to this case has gpecifically
asked the Commission to remove any exemptions, and as a legal
matter there is no evidentiary basis for the Commission to set
aside its earlier findings in Administrative Case 370. Having
issued an Order six years ago finding that CLECs lack market
power and are granted a legal exemption from numerous
regulatory requirements, the Commission may not unilaterally

change course now. See GTE v. Revenue Cabinet, 889 S.W. 2d

788, 792 (19%4). The CLECs have relied on a well thought out

* The Drder initiating this case alludes to KRS 278.512 as one of the “guiding principles” in

this proceeding, along with the Telecommunications Act of 1996. The CLEC Respondents suggest



exemption, and no party has seriously urged that such
exemption be removed. The Commission may not abandon its
alternative regulation of CLEC CSaAs without *c¢lear and

satigfactory evidernce.” KRS 278.512(5).

C. KRS 278.512(6) Authorizes the Commission to Treat
CLECs Differently.

The initial Order in this proceeding was predicated upon
specific allegations and complaints directed at a single ILEC.
That ILEC, BellSouth, has previously been granted exemptions
to certain filing requirements, and the real issue in this

case 1s whether such exemptions should remain. The ILECs
would like to have the same flexibility granted to the CLECs,
and apparently see this case as an opportunity to either to
retain and expand upon exemptions they already have obtained
(in the case of BellSouth), or seek exemptions already granted
to others (in the case of Cincinnati Bell and ALLTEL). But
there is no requirement that the Commission treat ILECs and
CLECs alike. KRS 278.512(6) permits the Commission to treat
services and utilities differently, if reasonable and not
detrimental to the public interest. Despite any ILEC rhetoric
to the contrary, this case does not have to be about finding a
unified filing regime and applying it to all carriers. The

statute contemplates different treatment among utilities. And

that the statute does more than provide a guiding principle. It prescribes a very well
defined legal standard for vacating or modifving waivers. KRS 278.512(5).



while there may not be evidence to support reduced regulation
of ILEC CSAg, clearly there is no record evidence to support
increased regulation of CLEC contracts. AaAn all day hearing
proved only that CLECs provide competitive alternatives to
monopoly services, and that customers use such alternatives.
The Commission may choose to address ILEC contracting
practices without reversing its six-year old decision to

lightly regulate CLECsS.

III. KRS 278.170 IS NOT A LIMITATION ON THE COMMISSION’S
ABILITY TO GRANT REGULATORY EXEMPTICNS TO CLECS.

Any concern that KRS 278.170 limits the ability of the
Commission to exempt filing of special contracts may be
disposed of easily. First, this statute does not prohibit
price discrimination through the use of contracts. The
statute only prohibits unreasonable preferences or advantages.
In determining any question of fact arising under this
section, see KRS 278.170(4), the Commission may read KRS
278.170(1) in conjunction with KRS 278.512, which permits the
Commission to exempt services or telecommunications providers
from any or all provisions of Chapter 278. Second, the
Commisgion’s findings in Administrative Case No. 370 that
CLECs lack market power lead to the conclusion that a CLEC
lacks the ability to be unreasonably discriminatory. Pricing

discrimination is inherent in competitive markets.



IV. CONCLUSION.

The Commission made a sensible decision to waive certain
filing requirements for non-incumbent providers of local
service. During the six years since the exemption was
granted, nothing has happened to suggest that additional
supervision of CLEC special contracts is required. CLECs have
reasonably relied on what the Commission said in its orders.
Reversing course is not only unnecessary, but not possible
without record evidence to show that previous findings are no
longer valid, or that the previous modification is no longer
in the public interest. KRS 278.512(5). Under the
Commission’s own standards articulated in Administrative Case
370, regulatory activities for competitive carriers should
only be required when necessary to protect the public.
Nothing in the record of this proceeding even suggests, much
less proves, that the Commission should reinstate a filing
reguirement for CLEC CSAs.

Respectfully submitted,

Lng -

C. Kent Hatfield

Douglas F. Brent

STOLL, KEENON & Parx, LLP
2650 ArGoN Center

400 West Market Street
Louisville, Kentucky 40202
(502) 568-9100




CERTIFICATE OF SERVICE
A copy of the foregoing was served this 21%° day of

January, 2004 first class, United States mail, postage
prepaid, upon those persons listed on the attached service

| Y

Douglas F. Bfént
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SERVICE LIST — PSC 2002-00456

Sylvia Anderson

AT&ET Communications of the South Central

South Central States
1200 Peachtree Street,
Suite 8100

Atlanta, GA 30309

N.E.

Scott Beer

ICG Telecom Group, Inc.
161 Inverness Drive West
Englewood, CO 80012

Kennard Woods

MCIMetro Access Transmission Services,

Inc.
6 Concourse Parkway, Sulte 3200
Alpharetta, GA 30328

Robert A. Bye

Cinergy Communications Co.
8829 Bond Street

Overland Park, KS 66214

Hon. Ann Louise Cheuvront

Cffice of the Attorney General
Utility & Rate Intervention Division
1024 Capital Center Drive, Suite 200
Frankfort, XY 40601

W. A. Gillum
Mountain Telephone Cooperative,
405 Main Street

P. 0. Box 399
West Liberty,

Inc.

KY 41472-0399

Stephen R. Byars
ALLTEL Kentucky,
P. 0. Box 1650

Lexington, KY 40588-1650

Inc.
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James Campbell

Gearheart Communications Co.
dlbla Coalfields Telephone Co.
5 Laynesville Road

Harold, KY 41635

Dr. Beb Davis
113 Pebble Beach
Gecorgetown, KY 40324

william XK. Grigshy
Thacker-Grigsby Telephone Co.
9500 Communications Lane

P. O. Box 789

Hindman, KY 41822

Hon. William R. Atkinson
Sprint Communications Co.
3065 Cumberland Blwvd.
Mailstop GAATLDOG0O2
Atlanta, GA 30339

Trevor Ft Bonnstetter

West Kentucky Rural Telephone
237 M. Bth Street

P. O. Box 649

Mayfleld, KY 42066-0649

Keith Gabbard

Peoples Rural Telephone
P. 0. Box 159

McKee, KY 40447

James Hamby

Highland Telephone Coop.,
P.0O. Box 119

7840 Morgan County Highway
Sunbright, TN 37872

Inc.



Jeff Handley

TDS — Telecom Scouth East Division
9737 Cogdill Road, Suite 230
Knoxville, TN 37932-3374

Hon, James R. Newberry, Jr.
Wyatt, Tarrant & Combs, LLP
Lexington Financial Center

250 W. Main Street, Suite 1700
Lexington, KY 40507

Mark Romito

Cincinnati Bell Telephone Ceol.
201 E. 4th Street

P. O. Box 2301

Cincinnati, OH 4520 1-2301

John Powell

Computer Innovations
P. O. Box 539
Richmond, KY 40476

Hon. Robert A. Bowman
Hobsgson & Bowman

222 West Main Street
Frankfort, KY 40601

Hon. John N. Hughes
124 wW. Todd St.
Frankfort, KY 40601

Hon. Thomas A. Marshall
212 Washington Street
P.O. Box 223

Frankfort, K¥Y 40601

Stephen R, Byars

VP External Affairs
Kentucky Alltel, Inc.
P.O. Box 1650

Lexington, XY 40588-1650

Hon. Katherine K. Yunker
Yunker & AssocC.
P.0O. Box 21784
Lexington, KY 40522-1784

William W. Magruder

Duo County Telephone

1021 W. Cumberland Avenue
P.O. Box 80

Jamestown, XY 42629

Thomas E. Preston
Foothills Rural Telephone
1621 Kentucky Route 40W
Staffordsville, KY 41256

David Sandidge

Electric and Water Plant Board

of the City of Frankfort
317 W. 2™ gtreet
Frankfort, KY 40601

Hon. W. Brent Rice
Hon. David A. Cohen

McBrayer, McGinnis, Leslile &

Kirkland,

201 E. Main Street, Suite 1000

Lexington, KY 40507

F. Thomas Rowland

North Central Telephone
872 Highway 52 Bypass
P.0. Box 70

Lafayette, TN 37083-0070

John A. Powell
AEEP, Inc.

205 S. 3™ Street
Richmond, KY 40475

Darrell Maynard

Scutheast Telephone, Inc.
106 Power Drive

P.O. Box 1001

Pikeville, KY 41502-1001

Clinton Quenzer

Logan Telephone

P.0. Box 97

107 Bowling Green Road
Auburn, KY 42206



Robin H. Taylor

BellSouth BSE, Inc.

400 Perimeter Center Terrace
North Terraces Bldg.. Suite 220
Atlanta, GA 30346

Craig Winstead
SPIS . net

P. 0.Box 1250

Dulin Street
Madisonville, KY 42431

J.D. Tobin, Jr.

Allison T. Willoughby
Brandenburg Telephone Co.
200 Telce Road

P. O Box 599

Brandenburg, KY 40108

Ms. Joan A. Coleman
Director - Regulatory
BellSouth Telecommunications
601 W. Chestnut St., 4NE
Louisville, KY 40232

John Schmoldt

Director of Operations

Gearheart Communications Co., Inc.
d/b/a Coalfields Telephone Co

5 Laynseville Road

Harold, KY 41653

Hon. David C. Olson

Frost Brown Teodd LLC

2200 PNC Center

201 East Fifth St.
Cinginnati, OH 45202-4182

Hon. Henry Walker

Boult, Cummings, Conners
& Berry, PLC

P.0O. Box 198062

414 Union St., Suite 1600

Nashville, TN 37219
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Harlon E. Parker

Ballard Rural Telephone
159 w 2*, Street

P.O. Box 209

LaCenter, KY 42056-0209

Daryl Wyatt

South Central Telecom, LLC
1399 Happy Valley Road
P.0Q. Drawer 159

Glasgow, KY 42141-0159

A_. D. Wright
e-Tel,LLC

607 Broadway
Paducah, KY 42001

Hon. Dorothy J. Chambers
General Counsel/Kentucky
BellSouth Telecommunications
601 W. Chestnut 5t., 4NE
P.QO. Box 32410

Louisville, Ky 40232

Edward H. Hancock

Asgistant Superintendent

The Electric and Water Plant
of the City of Frankfort

220 Steele St.

Frankfort, KY 40601

Hon. Ann Jouett Kinney
Cincinnati Bell Telephone Co.
201 E. Fourth St.

P.0. Box 2301

Cincinnati, OH 45201-2301

Carroll Wallace

AT&ET State Regulatory Manager
Boult, Cummings, Conners

& Berry, PLC

P.0O. Box 198062

414 Union St., Suite 1600
Nashville, TN 37219



