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May It Please the Public Service Commission:

Comes the Electric and Water Plant Board of the City of Frankfort, Kentucky
(hereinafter FPB) and pursuant to the Public Service Commission’s directive
submits the following Memorandum for its consideration.

1. Termination Penalties and Length of CSAs Hurt Developing Competition.

BellSouth, on November 21, 2003, filed what it termed “Late Filed Hearing
Exhibits” that addressed certain questions its witnesses were not prepared to
answer during the hearing. Certain of those Exhibits related to contract
termination penalties and contract length. According to Item No. 8 of these
exhibits, the average term length of a special contract is 34 months. According to
Item No. 10 of these Exhibits, all of the BellSouth contracts contain penalties for
early termination. The specific penalties are not indicated. BellSouth states that
“Normally, this termination liability applies as the tariff prescribes for the service
that is provided for on the CSA.” This raises a couple of significant competitive
concerns that the Commjssion should consider and address at this time.
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(a) The BellSouth Early Termination Penalties for Contracts are Excessive
and Preclude Competitive Offers from Consideration.

A review of the BellSouth tariffs indicates that early termination penalties are
severe and often effectively preclude any customer from early contract
termination. For example, the BellSouth Kentucky Tariff applies the following
early termination penalty for BellSouth Primary Rate ISDN service that would be

a standard contract item for many medium/large businesses.

“A Termination Liability Charge is applicable if service is terminated
prior to expiration of the contract. The applicable charge is
dependent on the contract period subscribed to and will be equal to
the number of months remaining in the contract times the monthly

rate provided under the contract.”

(Source: BellSouth General Subscriber Service Tariff, Section A42.3.2,
subparagraph A.2.)

The BellSouth tariff for its MegaLink Service (1.544 Mbps private line channel
service) contains the same early termination penalty. This service would also be
a common contract item for medium to large businesses. (Source: BellSouth

Private Line Services Tariff, Section B7.1.2, subparagraph C)

The existence of such penalties represents a serious impediment to developing
competition. In the BellSouth area now also served by the Frankfort Plant Board,
BellSouth was actively soliciting business customers to long-term contracts prior
to the time that FPB was operating as a CLEC. If a customer signed a thirty-six
month contract with BellSouth a few months prior to the time they had a
competitive choice, that customer is essentially locked away from competition for
three years. The customer may have been unaware of potential competitive
alternatives when they signed the contract. However, even though a competitive
choice may now be available, the early termination penalties make it absolutely

uneconomic for that customer to switch service to a competitor at this time. As



FPB witness Hancock stated under cross-examination “f CSAs are filed to
preclude competition from developing in a particular marketplace, then that
obviously does not advance competition. As a matter of fact, just the opposite

occurs.” (Transcript, page 207, lines 10-14)

(b} The Contract Language Should be Specific With Regard to Early
Contract Termination Penalties.

Contracts that do not contain specific language regarding the early termination
penalties that apply, but instead reference applicable tariff regulations, do a
disservice to customers and should not be permitted. Most business customers
are not familiar with utility tariffs and would likely not know how to find or interpret
the myriad rules and regulations associated with such tariffs. As such, it is a
reasonable assumption that many customers do not comprehend the severity of
the early termination penalties contained in the tariffs referenced by their
contract. Customers must have a clear understanding of the penalties they will
incur for early contract termination. If the customer must pay for 36 months of
service regardless of whether they use it or not, the contract should explicitly say
$0.

(c) Contrary to BellSouth Testimony and its Late Filed Exhibit, Early
Termination Penalties Do Apply in Resale Situations.
Under direct examination from his attorney, BellSouth withess Hullings made the

following assertion.

“If a CLEC approaches a BellSouth customer that has a CSA and that
CSA is available to that competitor CLEC and under the same terms and
conditions, that CLEC can have access, assume that contract at a discount and
there is no termination liability that would apply.” (Transcript, page 108, line 23 to
page 109, line 2).

The same witness provided further clarification of his understanding under cross-
examination by the Commission Staff attorney.



Ms. Dougherty: “It’s your testimony that, if you have a CSA with a
customer and a CLEC provider approaches that customer, then the
CLEC provider can obtain that contract for the resale discount,
avoided cost discount, and provide it without any termination
penalties to the customer or to the carrier, or anything like that, and

continue to provide that same contract?”

Mr. Hullings: “That is correct, at the CLEC's discretion.” (Transcript,
page 123, lines 7 — 16)

Based on a review of our interconnection agreement with BellSouth and from
information requested from BellSouth subsequent to the hearing, FPB asserts
that the BellSouth withess misspoke with regard to the application of early
termination penalties in a resale environment. FPB has been advised by its
BellSouth representative for contract negotiation that in the case of a contract
resale situation (referenced in the Interconnection Agreement as a “Special
Assembly”), any termination liability penalties would apply. This situation is

specifically addressed in the standard BellSouth interconnection agreement and
states as follows.
“In the event FPB acquires an end user whose service is provided
pursuant to a BellSouth Special Assembly, BellSouth shall make
available to FPB that Special Assembly at the wholesale discount at
FPB’s option. FPB shall be responsible for all terms and conditions
of such Special Assembly including but not limited to termination
liability if applicable.” (Source: April 2003 BellSouth/FPB
interconnection Agreement, Section 3.20)

It should also be noted that the BellSouth Late Filed Hearing Exhibit (Item 3) is
worded to very gingerly avoid the reality of the situation without actually
correcting what its witness testified. The BellSouth Exhibit 'résponse indicates
that the “customer” would not incur termination charges but conveniently fails to
mention that the CLEC would incur such charges if 'fhey assumed the contract.



Contrary to the implication of the BeliSouth Exhibit response, what actually
happens under a contract resale is that BellSouth shifts financial responsibility
from the customer to its competitor. The CLEC would take on a huge financial
gamble by taking over a customer contract. If a customer goes out of business,
changes its technology platform, or presumably goes back to BellSouth prior to
expiration of the contract, the CLEC is left with liability for the original contract
penalties. Under all circumstances, if the contract is terminated prior to its
original term length, BeliSouth is fully compensated as if no competitive shift
occurred.

The risk of excessive termination liability requirements would be compounded by
the incredible administrative difficulties CLECs might expect in trying to manage
anything out of the ordinary with BellSouth. There are no procedures established
in the interconnection agreement for handling the special billing associated with
this kind of arrangement. The financial burden and administrative problems are
the reasons why only 6 contracts have been resold in Kentucky in the last three
years and why none involve PRIs. (Source: BellSouth Late Filed Hearing
Exhibits, items 1 and 6).

At the conclusion of the hearing, Chairman Huelsman asked the parties to
answer whether contract early termination penalties and lengths are harmful to
competition. The answer to his question is: Yes, they are.

Lengthy contracts with prohibitively expensive termination penalties commit a
customer to the almost-monopoly incumbent and preclude competitive
alternatives from being considered for years to come. The 1996 Telecom Act is
predicated on the assumption that competition is in the public interest.
Regulatory requirements must support that concept. Competition has been slow
to develop in Kentucky, and locking away medium to large businesses from
competition is harmfui to the public interest.



FPB recommends that the Commission Order in this docket address the above

issues relative to contract length and early termination penalties.

1. Early contract termination penalties should allow a company to only recoup its
actual cost for time and materiais already expended in the provision of service
for which payment has not yet been received at the time service is
discontinued. Penalties in excess of the actual cost incurred by the company
to discontinue service should not be allowed.

2. Oblique reference to rules and regulations as found in applicable tariffs does
not provide adequate consumer knowledge. Actual termination penalties
should be unequivocally specified in all carrier contracts for Kentucky

consumers.

2. BellSouth Does Not Restrict Use of Special Contracts .

Based on the extensive and at times conflicting testimony of its numerous
witnesses, it becomes obvious that BellSouth maintains little or no control over
conditions under which special contracts are offered. While some BellSouth
witnesses discuss guidelines to determine the existence of competition, other
withesses demonstrate that such guidelines are nothing more than paper

formalities to placate potential legai or regulatory scrutiny.

For example, in its Late Filed Hearing Exhibits (ltem 7}, BellSouth produces a
document from “BellSouth Legal” that purportedly “reminds” its sales personnel
that CSAs are not authorized in the absence of a specific competitive threat.
However, BellSouth witness Ruscilli, in disputing the need for a written offer to
represent such a competitive threat, identifies some specific examples of what he
considers to be adequate to identify a competitive threat. His standards include
“simply an advertised competitive offer via radio, television, or other media. It
might be a small aircraft circling Churchill Downs trailing a banner that offers 20%
off any BellSouth advertised offer.” (Ruscilli Rebuttal Testimony, page 6, lines 23-
25)



The above-mentioned logic borders on the absurd. According to its own witness,
the mere mention, observation, or hint of any competitive presence is evidently
sufficient to satisfy BellSouth’s specific competitive threat requirement and to
generate a contract offer.  Whether that competitive presence represents an
actual market threat is apparently not considered. The fact that a cable company
in Louisville now offers local telephone service over its cable lines does not mean
that it is prepared to engineer complex trunking facilities for a multi-location
business, regardless if it runs a generic radio advertisement or even hires a small
plane to pull a banner. The mere existence of a competitor does not mean that
competitor has the operational capability, billing support systems, or technical
capacity to serve the unique requirements of a large business customer or would
even attempt to do so. Under the competitive threat conditions as outlined by
BellSouth witness Ruscilli, conceivably every business customer in Kentucky

could be construed as qualifying for a special contract.

3. The FPB Industry Proposal For Contracts Should Be Adopted.

The Frankfort Plant Board Industry Proposal for Contracts represents an attempt
to construct a reasonable approach that allows competitive responses to take
place within the developing local telephone service market. Carriers that are
soliciting new business from a customer may propose a contract to that
customer. Conversely, carriers that currently provide service to the customer may
respond to that actual competitive overture through the use of a contract. All
carriers may respond to a formal Request for Proposal (RFP) for
telecommunications services issued by a customer. What the FPB proposal
prohibits is the current carrier using contracts in a preemptive maneuver to shut

out competitors and preclude competition from developing in a market area.

The FPB proposal also allows carriers the option of maintaining contracts on their
web-site with customer name and address redacted or providing the actual
contract to the Commission. This would allow businesses in Kentucky the

opportunity to review such contracts and determine if any would be appropriate



for its operations. At the same time, customer confidentiality would be preserved.
Customers would then have the ability to request in writing to have the same
contract made available to them by the carrier. If the carrier determines that the
customer is eligible for the contract under Commission guidelines, it would
accommodate the request. If the carrier chooses not to provide the customer
contracts on its web-site it must file the complete contract with the Commission,

same as the requirement today.

The concept of maintaining copies of customer contracts on a carrier's web-site
is not new. Certain telecommunications carriers that were previously regulated
by the FCC currently maintain on their web-sites (with customer name and
address redacted) copies of actual contracts that were recently negotiated for
nationwide businesses. Telecommunications consultants and informed telecom
managers regularly review such contracts to benchmark pricing trends and

recent service level agreement modifications.

it is imperative that the Commission maintains regulatory oversight over
contracts until such time as competition has sufficiently developed for the
marketplace to regulate such activity. Kentucky is simply not there yet. The
most recent FCC study on “Local Telephone Competition Status” continues to
demonstrate that local telephone service competition in Kentucky lags behind the
rest of the country. While some parties may complain about how and what
information the FCC compiled, they cannot argue that the same criteria applied
for all states and that Kentucky remains in position forty-seven out of fifty with
regard to competitive penetration for local service. (Hancock Supplemental
Testimony, Exhibit 1, FCC Report, Table 14)

CONCLUSION

If competition for local telephone service is going to develop in Kentucky, now is
not the time for the Commission to deregulate the provision of contracts by
almost-monopoly providers, as the BellSouth proposal would accomplish.



Respectfully submitted by the Electric & Water Plant Board of the City of

Robert A. Bowman
Hobson & Bowman

222 West Main Street
Frankfort, Kentucky 40601
Telephone (502) 227-7400
FAX (502) 223-7666

Frankfort, Kentucky.

CERTIFICATE OF SERVICE
It is hereby certified that a true and accurate copy of the foregoing was served on
the individuals on the attached Service List by first-class mail, postage prepaid,
on the 21* day of January, 2004.
=

Robert A. Bowman, Esq.




Sylvia Anderson

AT&T Communications of the
South Central States

1200 Peachtree St., NE

Suite 8100

Atlanta, GA 30309

Melissa Bums

MCIMetro Access Transmission
Services, Inc.

6 Concourse Parkway

Suite 3200

Alpharetta, GA 30328

Robert A. Bye

Corporate Counsel

Cinergy Communications
Company

8829 Bond Street

Overland Park, KS 66214 -

Hon. Ann Louise Cheveront
Office of the Attorney General
Utility & Rate Intervention Div.
1024 Capital Center Drive
Suite 200

Frankfort, KY 40601

Ms. Joan A. Coleman

Vice President,
Regulatory/External

BellSouth Telecommunications,
Inc.

601 West Chestnut Street, 4NE
P.O. Box 32410

Louisville, KY 40232

Stephen R. Byars

Vice President-External Affairs
ALLTEL Kentucky, Inc.

P.0. Box 1650

Lexington, KY 40588-1 650

Susan Berlin, Esquire
Intermedia Commmunications,
Inc.

c/o MCI] Telecommunications
Concourse Corporate Center Six
6 Concourse Parkway, Suite
3200 Atianta, GA 30328

SERVICE LIST

John Schimeldt

Director of Operations
Gearheart Communications Co.
d/b/a/ Coalfields Telephone Co.
5 Laynesville Road

Harold, KY 41635

Hon. Katherine K. Yunker
Yunker & Associates
P.O.Box 21784

Lexington, KY 40522-1784

Dr. Bob Davis
113 Pebble Beach
Georgetown, KY 40324

Hon. William R. Atkinsen
Sprint Comnmnications Co.
Southeast Division

3065 Cumberland Blvd.
Mailstop GAATLDO602
Atlanta, GA 30339

Trevor R. Bonnstetter

General Manager

West Kentucky Rural Telephone
Cooperative Corporation, Inc.
237 North Eighth Street

P.0. Box 649

Mayfield, KY 42066-0649

Hon. Dorothy J. Chambers

Sr. State Operations Counsel
BellSouth Telecommunications,
Inc.

601 West Chestnut Street, 4NE
P.0. Box 32410

Louisville, KY 40232

Keith Gabbard

Manager

Peoples Rural Telephone
Cooperative Corporation, Inc.
P.O. Box 159

McKee, KY 40447

W.A. Gillum
General Manager

Mountain Telephone Cooperative, Inc.

405 Main Street
P.0. Box 399
West Liberty, KY 41472-0399

William K. Grigsby

Assistant Manager
Thacker-Grigsby Telephone Ceo.
9500 Communications Lamne
P.0. Box 789

Hindman, KY 41822

Jeff Handley

TDS-Telecom Southeast Division
9737 Cogdill Road

Suite 230

Knoxville, TN 37932-3374

Hon. C. Kent Haffield

Attorney at Law

Middleton & Reutlinger

2500 Brown & Williamson Tower
Louisville, KY 40202

William W. Magruder

County Telephone Cooperative
Corporation, Inc,

1021 West Cumberland Avenue
P.0. Box 80

Jamestown, KY 42629

Honorable James R. Newberry, Ir.
Wyartt, Tarrant & Combs, LLP
Lexington Financial Center

250 West Main Street, Suite 1700
Lexington, KY 40507

John. Powell

President, Computer Innovations
P.0. Box 539

Richmond, KY 40476

Honorable W. Brent Rice
Attorney At Law

McBrayer, McGinnis, Leslie and
Kirkland, PLLC

201 East Main Street, Suite 1600
Lexington, KY 40507



F. Thomas Rowland

Executive V.P/General Manager
North Central Telephone
Cooperative, Inc.

872 Highway 52 By-Pass

P.0. Box 70

Lafayette, TN 37083-0070

Hon. John N. Hughes
Attorney At Law

124 West Todd Street
Frankfort, KY 40601

Hon. Thomas A. Marshall
Attorney At Law

212 Washington Street
P.O. Box 223

Fran kfort, KY 40601

Harlan E. Parker

General Manager

Ballard Rural Telephone
Cooperative

159 W, 2nd Street

P.0. Box 209

La Center, KY 42056-0209

Thomas E. Preston

Foothills Rural Telephone
Cooperative Corporation, Inc.
1621 Kentucky Route 40W
P.0. Box 240

Staffordsville, KY 41256

David Sandidge

Electric And Water Plant Board
Of The City Of Fran kfort

317 West Second Street

Fran kfort, KY 40601

Darrell Maynard

President

SouthEast Telephone, Inc.
106 Power Drive

P.0. Box 1001

Pikeville, KY 41 502-1001

John A. Powell

AEEP, Inc.

205 South Third Street
Richmond, KY 40475

Clinton Quenzer

Logan Telephone Cooperative,
Inc.

P.0. Box 97

10725 Bowling Green Road
Auburn, KY 42206

Robin H. Taylor

BellSouth BSE, Inc.

400 Perimeter Center Terrace
North Terraces Bldg., Suite 220
Atlanta, GA 30346

Craig Winstead
SPIS.net

P.O. Box 1250

Dulin Street
Madisonville, KY 42431

1.D. Tobin, Jr.
Brandenburg Telephone
Company

200 Telco Road

P.0. Box 599
Brandenburg, KY 40108

AD. Wright

e-Tel, LLC

607 Broadway

Pad ucah, KY 42001

Allison T. Willoughby
Brandenburg Telecom, LLC
200 Telco Drive
Brandenburg, KY 40108

Daryl Wyatt

General Manager

South Central Rural Telephone
1399 Happy Valley Road

P.O. Box 159

Glasgow, KY 42141-01 59

James Hamby

Office Manager

Highland Telephone Cooperative
P.O. Box 119

7840 Morgan County Highway
Sunbright, TN 37872

Hon. Douglas F. Brent

Middleton Reutlinger

2500 Brown & Williamson Tower
Louisville, KY 40202

Hon. Henry Walker

Boult, Curnmings, Conners & Berry
P.O. Box 198062

414 Union Street, Suite 1600
Nashville, TN 37219

Carroll Wallace

AT&T State Regulatory Manager
Boult, Cummings, Conners & Berry
P.O. Box 198062

414 Union Street, Suite 1600
Nashville, TN 37219

Edward H. Hancock
Frankfort Plant Board
220 Steele Street
Frankfort, KY 40601

Hon. Robert A. Bowman
Hobson & Bowman

222 West Main Street
Frankfort, KY 40601

Hon. David K. Cohen
McBreyer, McGinnis, Leslie &
Kirkland

201 East Main Street, Suite 1000
Lexington, KY 40507

Pamela H. Sherwood

Vice President of Regulatory
4625 W. 86™ Street, Suite 500
Indianapolis, IN 46268



