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 Comes Kentucky-American Water Company (“Kentucky American Water”), by counsel, 

and hereby responds to the Lexington-Fayette Urban County Government’s (“LFUCG”) 

September 8, 2006 Motion asking the Commission to order Kentucky American Water to 

supplement the record in this matter.  In keeping with Commission precedent, the Commission 

should deny the LFUCG’s Motion because it seeks the disclosure of a draft report that is not in 

final form.  Kentucky American Water will gladly make the report available after it is finalized, 

but it should not be compelled to do so before that time.   

The LFUCG’s Motion1 arises from a discovery response made by the Joint Petitioners in 

Case No. 2006-00197.  In that case, the AG asked the Joint Petitioners what options they had 

considered for addressing Kentucky American Water’s source of supply issue.2  The Joint 

Petitioners responded, in part, as follows: 

In February 2004, the BWSC3 finalized a report titled “Water System 
Regionalization Feasibility Study.”  This report studied 40 water supply 
alternatives and recommended a new treatment plant be built on Pool 3 of the 
Kentucky River.  This report also indicated that grants, Congressional 

                                                 
1 The Attorney General (“AG”) joined in the LFUCG’s Motion by way of its September 13, 2006 response. 
2 See AG’s June 27, 2006 First Request for Information, Item No. 30. 
3 “BWSC” is the Bluegrass Water Supply Commission. 
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appropriation, low interest loans and/or long term debt issues would be used to 
fund the $200 million to $300 million project and that each member utility would 
pay for the plant and pipeline grid based on its pro-rated share of overall plant 
capacity. 
 
The BWSC’s plan included a Phase 1 project to install a pipeline between 
Lexington and Frankfort because KAWC had the most immediate need of the 
group and Frankfort indicated that it had up to 5 mgd of capacity available for 
resale in the short term until the full regional solution could be implemented.  It 
became apparent to KAWC during the summer of 2005, that the BWSC’s plan to 
install a Phase 1 pipeline between Lexington and Frankfort would not work since 
Frankfort did not have available capacity during peak events as previously 
thought.  It was also apparent that BWSC was not meeting scheduled milestones 
and did not appear to be in the position to attract grants, and/or Congressional 
appropriation to supply KAWC with its water needs in the foreseeable future. 
KAWC commissioned a third party consultant to review and update as needed the 
cost for the recommended BWSC plan, and to provide an updated project scope 
and opinion of cost for KAWC to design, build and operate a water treatment 
plant on pool 3 of the Kentucky River.   
 
In March 2006, KAWC met with representatives of the BWSC to discuss 
potential partnership arrangements that could help get the regional effort on track 
for a 3-5 year implementation.  It became apparent that BWSC plans were still not 
progressing sufficiently to meet the water supply needs of KAWC’s customers in 
a timely manner.  At the March 14, 2006 informal conference with the Kentucky 
Public Service Commission and other stakeholders, KAWC indicated that it 
would take the lead in designing, building and operating a water treatment plant 
on the Kentucky River with a goal that KAWC’s customers would have adequate 
source of supply by 2010.  KAWC is continuing to discuss public-private 
partnership arrangements with the BWSC.   
 
The third party consultant’s report is currently in draft form and will be submitted 

as part of the Certificate of Convenience and Necessity proceeding that KAWC 

plans to file for the new water treatment plant in the Spring of 2007.  (Emphasis 
added). 
 

Thus, in response to the discovery request, Kentucky American Water (as one of the Joint 

Petitioners in Case No. 2006-00197) explained that it had become concerned about the BWSC’s 

plan and, thus, had commissioned a consultant to review the BWSC plan and to assess the costs 

of designing, building and operating a water treatment plant on Pool 3 of the Kentucky River.  In 
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that response, Kentucky American Water also specifically stated that the report was in draft 

form. 

The report at issue is still not final.  It is in draft form and, thus, has no relevance to any 

issue in this matter or any other matter pending before the Commission.  Accordingly, it should 

not be made available until it is finalized.  The Commission has squarely addressed the issue of 

whether draft reports are discoverable and has ruled that they are not.  In Case No. 10117,4 the 

AG moved to compel the production of a final management audit report and preliminary draft 

recommendations of the audit report.  GTE opposed the production of the draft 

recommendations because they were not final.  The Commission ruled as follows in its May 9, 

1988 Order: 

The Commission, being advised, is of the opinion and finds that the AG’s Motion 
to Compel the production of preliminary draft recommendations from the 
management audit and a list of recommendations included in the audit which 
result in savings should be denied because of the unfinalized and preliminary 
nature of such draft recommendations. 5   
 

Thus, the Commission has recognized the lack of relevance inherent in draft reports and has 

specifically held that draft reports are not discoverable.  Certainly, when the report at issue is 

finalized, it will be relevant to this proceeding and the Certificate for Convenience and Necessity 

proceeding that Kentucky American Water will initiate in 2007.  However, in its draft form, 

which is subject to change, the report has no meaningful (or non-political) value to the LFUCG 

or the AG. 

 Finally, the LFUCG itself recently refused to provide a cost analysis on the basis that the 

analysis is “preliminary.”  In response to an open records request, the LFUCG issued the 

attached September 18, 2006 letter in which the LFUCG refused to provide “a cost analysis as 

                                                 
4
 In the Matter of:  Adjustment of Rates of GTE South Incorporated, Case No. 10117. 

5 See May 9, 1988 Order, pp. 8-9. 
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those documents are preliminary in nature” and relied on KRS 61.878(1)(i)&(j) in its refusal.  

(See page 2, Item No. 7).  Certainly, if the LFUCG can rely on the fact that a document is 

“preliminary” in refusing to provide it, Kentucky American Water should not be compelled to 

produce similar preliminary documents.  For all of these reasons, the LFUCG’s Motion should 

be denied. 

      STOLL KEENON OGDEN PLLC 
      300 West Vine Street, Suite 2100    
      Lexington, Kentucky  40507 
      859-231-3000 
 
 
 
      By: ___________________________ 
                                                                                    Lindsey W. Ingram, Jr. 

Lindsey W. Ingram III 
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CERTIFICATION 
 
 In conformity with paragraph 10 of the Commission’s Order dated May 15, 2001 herein, 
this is to certify that the electronic version of this pleading is a true and accurate copy of this 
pleading filed in paper medium; that Kentucky American Water has notified the Commission, 
the Attorney General, N.O.P.E., Inc., the Bluegrass Water Supply Consortium, the Lexington-
Fayette Urban County Government and Bluegrass FLOW, Inc. by electronic mail that the 
electronic version of this pleading has been transmitted to the Commission; that a copy has been 
served by mail upon: 
 
Joe F. Childers, Esq.  
201 W. Short Street, Suite 310 
Lexington, Kentucky 40504 

Phillip J. Shepherd, Esq. 
307 West Main Street 
P.O. Box 782 
Frankfort, Kentucky  40602 
 

Gerald J. Edelen 
Department of the Army 
Corps of Engineers 
P.O. Box 59 
Louisville, Kentucky  40201 
 

Libby Jones, Esq. 
P.O. Box 487 
Midway, Kentucky  40347 

Damon R. Tally, Esq. 
P.O. Box 150 
112 North Lincoln Boulevard 
Hodgenville, Kentucky 42748 

David F. Boehm, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 2110 
Cincinnati, Ohio  45202 
 

Don R. Hassall 
Bluegrass Water Supply Consortium 
c/o Bluegrass ADD 
699 Perimeter Drive 
Lexington, Kentucky  40517-4120 
 

Anthony G. Martin, Esq. 
P.O. Box 1812 
Lexington, Kentucky  40588 

David Barberie, Esq. 
Theresa L. Homes, Esq. 
Lexington-Fayette Urban County Government 
Department of Law 
200 East Main Street 
Lexington, Kentucky  40507 
 

David E. Spenard, Esq. 
Utility and Rate Intervention Division 
1024 Capital Center Drive, Suite 200  
P.O. Box 2000 
Frankfort, Kentucky  40602-2000 

Foster Ockerman, Jr., Esq. 
Martin, Ockerman & Brabant 
200 North Upper Street 
Lexington, Kentucky  40507 
 

Gerald E. Wuetcher, Esq. 
Public Service Commission 
211 Sower Boulevard 
Frankfort, Kentucky  40601 
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and that the original and three (3) copies have been filed with the Public Service Commission in 
paper medium, all on this 20th day of September, 2006. 
 
        
      ________________________________________ 
      Counsel for Kentucky American Water  
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