BEFORE THE PUBLTC SERVICE COUMISSION OF XENTUCKY

A meeting of the Public Service Commission was held on thils date;
present: Chairman Charles E, Whittle and Conmissioners Cass R. Walden and
Jesse K. Lowis.
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IN THE MATTER OF THE PUBLIC Si°RVLICE COMAI.SLON 8
OF KINTUCKY ISSUING A GUNERAL OWDUR TO ALL
TELEPHONE AND TELEGRAPH CQUPANILS DOING BUSIN'GS 0
Il THIS STATE ORDFRING AND DIRKCTIVG THIRW TO Dis- )
CONTINUX THEIR SERVICE TO ALL HANDBOOK OPIFRATORS, )] oD R
AND ORDERING AND DIRECTING SAID TELEPHONE AND )
TELEGRAPH COMPAMIES TO DISCONTINUE THE TRANSMISSION |
OF RACING INTFORMATION OVER THEIR WIRES TO HANDBOOK |
OPERATORS, )

Jommissioner Lewis has filed a motlion for the Commission to rvequire
all telephone and telegraph companies in Kentucky to show cause why they
should not be required to discontinue the furnishing of racing information
over their facilities to handbook operators and to remove all telephonas from
places where bets are made and received on horse races.

There are upwards of 200 telephone companies in Kentucky. Most of
them are small ones, Many of them have less than 100 subscribers, are in the
more remote communities, and have no long distance facilities or connectiong.
For them to dissewinate racing information is inconceivable, if not impossible.
Indeed, the Commission has no evidence before it thay any of them are duing so.

To requlre each of these companies to appear before this Commission
charged with such an offense and to prove its innocence would be wwarranted;
and yet, that i3 whal such an order wwuld reguire each o them to do.

The Commission declines to impute any such stigma or impose any such
burden upon these companies.

The mobion, therefore, is overruled.

Done at Frankfort, Kentuecky, this 30th day of April, 1¥LT.
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IN THE MATTER OF THE PUBLIC SERVICE CCAMISSION

OF KENTUCKY ISSUING A GENERAL ORDER TO ALL
TELEPHONWE AND TELEGRAPH COMPANIES DOING BUSINESS
IN THIS STATE ORDERING AND DIRECTING THEM T0
DISCONTINUE THEIR SERVICE TC ALL HANDBOOK
OPERATORS, AND ORDERING ANL LIRECTING SAID
TELEPHONE AND TELEGRAPH COMPANIES TO DISCONTINUE
THE TRANSMISSION OF RACING INFORWMATION OVER THEIR
WIRES TO HANDBOOK OPERATORS.

DISSERTING OPINION

- %
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On April 24, 1947, by written Motion, I oalled to the attentiom
of thig Commission the faot that in the case of Paul D. Wilbur, ot sl
versus Ulie J. Howard, recently tried in the United States Court for
the Eastern Distrioct of Kentuoky at Covington, Kentucky, it was established
in evidence that the facilities of the Citizens Talephone Company ™were
used over long periods to digseminate racing rosults." By renson of ths
authority vested in this Comnission under the provisions of Seontion
2784040, K+ Ry S, my motion was to the effeot that an order be ontored
di rocting ell telephone and telegraph wompanies in this Commonwealth %o
show cause why they should not be required to discontinue the furnighing
of rooing information over their fucillties to all handbook operetors
in this Commonwealth, and why ‘they should not be required to raemove
all telephones from places where bets are made and reosived on horse

re.ces.

This matter came on for hearing and discussion on April 30, 1947,
and it was pointed out by me and not disputed by the othsr membors of the

Comnission that not over three or four telephone companiss operating in



this State, and one telsgraph company, would be affected by this proposaed
order. Our whole discussion related to the question of policy involved,
and as to whether or not this Commission if it had the suthority to nake

such an order should do so.

I have before me a copy of the order entersd in this case overruling
my motion, and it appears that the ma.jofity members of the Commission have
gone off on a tangent and injeoted matters not discussed when the majority
reached their deoision. The reason offered for overruling the Motion is
that thers are numerous small telephone companies in remote commnunlties
in this Commonwealth which have no lonpg distance fasilities or otnneotions
and that it would be inconceivable that such companies oould disseminate
racing information. The foregolng stutoment in the fuse of my pouitive
statoment to the Commipsion that there wers but thrao or four Lelephons
companies in this State would be affected by the proposed order ic a leme

exouse for not making an order based upon the faocts as I stated them.

By the provislionas of Section 278.040, Ke Re S, tho jurisdiotion
of this Commission extends to all utilities in this State, and it has
excluaive jurisdletion over the regulatiom of the services of sush utilities.
It is specifically provided by this section of the statute that the
Commission may investigate the melhods and practicss of utilitles to
require them to conform to the laws of this State. I had positive
knowledge and information and it wes so fourd by Judge Mao Swinford of
the Federal Distriet Court that the Citizens Telephone Company of
Covington, Kentucky, was violating the laws of this Commonwealth in
kmowingly permitting its facilities to Le used for {1legal purposes, to-wit:

The furnighing of racing information to handbook operators. It wasg



testified to by offioials of the Compeny in the Vilbur versus Howard okse
thet the Federal Bureau of Investigation furnished the Compeny with the
names of handbook operators with the suggestion that they discontinue service
to such persoms in order that their phones might be mede avellable to persons

in need of them during the war emergenocy.

Thls Commicsion would heave to shut its eyes to not know that the
facilities of the Southern Bell Telephone Company were furnishod to the
numerous handbook operstors in Loulgville, Kentuoly, end other larps olilon
in this Commonwealth. It is a known faot that handbooks operate on a big
soalo in the City of Lexington, and that it is necessery for such illegel

operations to have the facilities of the Lexington Telephone Compaiy.

The majority members of the Commission appesr to taks the positlan
that they would heve to call in all of the little telephone vompanies in this
State, for which reason my Motion appears to have bteen overruled. Vhy does
not the majority ocall in the companies that I have speoifically named to then

as furnishing their faecilities for illegal purposes?

In the diseuapion of this matler by the membaers of the Commission,
the question was raised as to our authority. The forugoing provisions of
the statute answers this question. It is inconceivable that this Commission
should not adopt & polioy of requiring the telephone and telegraph companies
doing business in this Commonwealth to use their facilitles cnly in & lawful

and legal mAnners

The Kentuoky Court of Appeals in the femoug cego of Smith, ete. verous

Western Union Telegraph Company, 84 Ky. 664, had a similer matier before it,
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and the Court smld, with respect to the reports which were trensmitied

over the telegraph company's line for illegal use:

"It is for the seke of the law and
the hest interest of soolety that we
releago the eppellee from contiruing to
furnigh to appellent the reports."
The forogoing case of the Court of Appenls is s londing ovso and has been
olted by practiocally every court and public service conumleglon In the

United States where the subject-matter has been the use of the focilitles

of telsphone and telegraph companies for illegal purposes.

In Ghe year of 1938 the Pub.lic Utility Comalssion of Pennuylvauia
instituted an ingquiry upon its own motion just es I sought this Commisslion
to do in the inatant case to determine whether or not the least wire
gervice of the Bell Telephone Company of Penngylvania was rendered in a
mammer as preferential and digoriminatory, and whether the Bell Cumpany
nowingly released its facilities for the purpose of permitting individuals
to operate unlawfully eand illegally its fooilities ng public utiliiles
in violation of the public ubtility law, and whether or not the Bell Company
kmowingly used ite facilities im the unlawful and illegel dissvmination
of horse race information jin vioclation of the gembling law of Pennsylvenia,
and in violation of the public utillty lawe In that cnse tho whole setup
of the American Telephone and Telegraph Company vwwue described and it was
shown how this Company rendered e nationwi de service through itas leased
wire facilitles from various raoe tracks to othar points throughout the
United States, inoluding 223 oities located in 39 states emannting from

some 29 rece tracks throughout this country. (26 P.U.R. (NS) 467)
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In making its final order after en extensive investigation, the
Public Utility Commission of Pemnsylvania said, in parh: ™In the interest
of the public, and for the protection of respondent nompany, we horeby
direct the Bell Telephone Company of Penngylvania to cocase and desiet” from
rendering service for the illegal purposes of gembling on horse¢ reces. In
making its ceass end desist order the Pennsylvenie Comulssion pointed out:

"Certainly it is within the power and the
duty of this Commissicn and of the utilities
of Pennsylvenia to face the realities of this
situation. The cease and desist order *» » *
is reasonable and justified by the facts and
circumgtances of record, and is one with which
the respondent ocompany can ocomply without
diffioulty."

One of the members of this Commission suggested that the Comnlssion
should not go into this matter because the companies which are siding and
assisting in the violation of the gambling laws by furnishing racing
information to handbook operators are subject to be procesded againut in
criminel procevdings instituted by officials charged with enforcement of
the oriminal laws. It is admitled that all the suthorities hold that suy
person or company that knowingly mscists in a sohome to violate the law is
subject to prosecution. However, the fact that loocal officlals do nol enforee

the criminal laws is mo reuson for this Comission to shirk its responsibility

or gesk to svade the issué,

It is our positive duty to sae that the practicss of the publie
utilities in this Commonwealth conform to the laws thersofs, We are glven

exolusive jurisdiction over these matters and should exeroiss our powers when



proper attention is called to the faot that utilities are engaging in

practices inimicable to the publie welfere and contrary to law.

For the reasons indiceted, I discent from the order enterad herein

by the ma jority members of the Commission.

This May 1, 1947.
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)v's g6 K. Lewis, Commissioner
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