COMMONWEAT TH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

in the Mattor of:

GARY K. FAIRCHILD. APPALACHIAN WASTE _
CONTROL, INC., LANCE BOWLING D/B/A EAST
KENTUCKY WAS |2 CONTROL

- CASE NO.
: 2002-00396
ALLEGED FAILURE TO COMPLY WITH :

807 KAR 8:071, SECTION 7(1),

KRS 278.020(4) AND {5}, AND KRS 278.150(2)

ORDER-

Appalachian Waste Control, Inc. ("AWC") is a Kentucky cotpuration with its
principal offices at 2656 Route 2039, Hager, Kent.ucky 41222, 'Gary K. Fairchild is the
registered agent of the corporation and appears to have been its principal shareholder
and the corporate officer responsibie for t.hé cperation of iis facilities. The facilitiés
consiét of'five separate sewage collection, transmission, and treatmeht syétems in
Johhson'County that are used to serve the public for compensation. The facilities are
affixed to real property, and are not Iocate_d in a county containing a bity of the first class |
of subject to regulatioh by a metropolitan sewer district or any sanitation district created
pursuant to statute. AWC is, thus, a public utility operating subject to the Commission’s
urisdiction.

On September 26, 2002, a Utility investigator employed by this Commission
conducted an ingpection of AW('s faci_lifiés:. Muring the nourse nf. the invacatigatinn, the
mvestigator determined that control of the faciiities has been transferred to Lance

Bowling, doing busineas as Cast Kentucky Waste Control ("CKWC"), either as the




owrier of {he faciiities or as the principal shareholder and corporate officer of AWC. An
examination of Commission records produced no Order approving the transfer, and the
investigator could not determine when the transfer was made.

KRS 278.020{(4) provides that “[njo person shall acquire or transfer ownership of,
or control, or the right to control, any utili{y under the jurisdiction of the commission by
sale of assets, transfer of stock, or otherwise, .., without prior approval by the
commission.”

KRS 278.020(5) provides that_ “Njo individual, group, syndicate,_ general or
limited partnership, association, corporation, joint stock dompany, trust, or other entity
{an “acquirer”), whather or nét oraanized under the laws of this siate. shall acquire |
contfol, either directly or indirectly, of any utility furnishing utility service in this state,
without having first obtained the éppr’pva! of the commission. Any acquisition of control
without prior authorization shall be void and of no effect.” [Emphasis added].

The Comrmission lraviny no record of an Order approvihg the trangter tQ Lénce
Bowling, the transfer appears to be in violation of the law.

As a part of his inspection, the Utility investigator also examined the faciiities o
determine Whether' thef were being operated in compiliance with the law.
KRS 2?8.280(2) directs the Commission fo prescribe rules _and requlations for the
performance 6f services by utiliies. Pursuant to this statutory directive, the Commission
promulgated 807 KAR 5:071, Section 7(1). This regulation requires sewer utilities to
maintain and operate their plant and faciiities in accordance with accepted good
.engineering practices to assure, as far as reasonably possible, continuity of service,

uniformity in the guality of service furnished, and the safely ot persons and property.




On October 28, 2002, the invesliyalur sulinilied a report of his findings and
recormnmendations. The report, a copy of which is appendeci hereto and incorporated
nerein dy reterence, described numerous deficiencies affecting the maintenance,
operation, and safety of EKWC's plant facilities, which constituted violations of the
regulation and the statute under which it was promulgated.

KRS 278.150{2) requires each public utility operating in this state to pay to the
Revenue Cabinet, on or before each July 31, an annual assessment based on its gross
earnings during the preceding calendar year. The purpose of the assessments is t_o '
produce sufficient funds for the operation of this_ Commission, Utilities that fail to pay
the assessment are subject t0 a penalty prescribed by KRS 2?8.990{3} of $1 ,OOO DIUS.
$25 per day for each day the penalty remains delinquent. Pursuant io that authority, the
Revenue Cabinet. on or before July 1, 2001, issuad an assessmeﬁt to AWC for $50.60.
The Revenue Cabinet has reported to the Commission that AWC has failed or refused
fo pay the assessment when dué, in violation of KRS 2?0.150(2).

Based upon the foregoing and its review of the Utility Inspection Report, and-
peing otherwise sumciently advised, the Commission finds that prima facie evidence
exisis that:

1. AWC and EKWC viclated KRS 273.020(4) and (5} by failing to Obtain.
Commission approval prior to transferring ownership and control of AWC's éewage
collection, transmission, and treatme.nt faciliies in Johnson County to EKWC, and Gary

K. Fairchild and Lance Bowling, in their positions as owners, operators, or officers of

AWC and E_KPC, aided and abetted this failure.




2. AWC and EKWC failed to operate and maintain el sewage cotiection,

transmission, and treatment faciiities .in accordance with accepied good engineering
practice, and Gary K. Fairchid and Lance Bowling, as owners, operators, or officers of
AWC and EKWC, aided and abetted that failure, in violation of 807 KAR 5:071,
Section 7(1). |

3. AWC falled to pay the annual assessment due July 31, 2002, and Gary K.
Fairchild and Lance Bowling aided and abetted that failure, in violation of
KRS 278.150(2).

The Commission, on its own motton, HEREBY ORDERS that:

1. AWC, EKWC, Gary K. Fairchild, and Lance Bowling shall appear before
the Commission on February 19, 2003 at 9:00 a.m., Eastern Standard Time, in Hearing
Room 1 of the Commission’s offices at 211 Sower Boulevard, Frankfort, Kentucky, for
the purpose of presenting evidence concerning the aliegéd violations of KRS 278.020(4)
and ({5), 807 KAR 5:071, Section 7(1), and KRS 278.150(2), and to show cause why
they should not be Si_lbject to the penaities prescribed in KRS. 278.990(1) for these
alleged violalions,

2. AWC, EKWC, Gary K. Fairchild, and Lance Bowling shall submit to the
Gommission. within 20 days of.thé date of this Order, a written response to the
allegations contained in this Order and in the WUility Inspection Report.

3.  The Utility Inspection Report bf Octqber 28, 2002, a copy of which is

appended hereto, is Incorporated herein and made a part of the record of this

proceeding.




4. Any party may request ann informal conference with Commssion Staff 1o
consider any matter that would aid in the handling or the dispbsition of .this proceeding.
Such reqdests shalt be ih writing, shall be filed with the Commission no later than 20
days from the date of this Order, and shali be served on all parties.

Done at Frankfort, Kentucky, this 13" day of January, 2003.

By the Commission

ATTEST:

ot UCON e

bExecutive Director




APPEMNDIX

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE
COMMISSION IN CASE NO. 2002-00396 DATED January 13. 2003




Commonweaith of Kentucky
_Public Service Commission

UTILITY INSPECTION REPORT -

East Kontucky Waste Control
zast Point, Kentucky

- Utility operations,'util-ity maintenance, utility management and their impact on

. utflity services and operating costs are a primary concern of the Commission and this

Division. Our ongoing inspection program is to determine if the utilty is in compliance
with Kentucky' Revisé& Statutes (KRS 278), -Ppblic Service Cammiséion I(PSC')
Regulatioris (807 KAR} and that adequaie; efficient and reasonable semice'Isl baeing
prowded | _
Daily mamter‘ance dally operatlons and good operatmg recards are essenttal in ,-
the operatlon of an efficient utlity. Our inspections are intended to determme if the

uitility 13 in compt sance wﬂh pPSC reguiahons in these areas,

On September 28, 2002, East Kentucky Waste Control's sewage treatment -

systelrh was ins,b_ected' for compliance with KRS Chaptet 278 and PSC regulations (807

~ KAR). A review of records revealed that the transfer of ownership and dperational

contrel of Apbaiachian Wasfe Control to Easi Kentucky.Waste Coentrol had occurred

wnthout Commission approval in violation of KRS 278.020 (4) and (5}

This utiiity consnsts of five separate system:a each conmsting of a wastewater :

treatment plant and a co[lectlon_system. This system Is located in Johnson County‘

Kentucky. Preston Estates has 22 oustozﬁers, Paradise Valley Estates 16, Neil_ Price




Eagt Ectatos € and Richmond 15l has 18 custunes. No one representing e ity

was present during the inspection. The improvements or corrections necessary to bring -

thic fooility into complianue wilhh KRS 278 and FSG Teguiations {887 KAR) are as

follows:

. PRESTON ESTATES

1. . The structural integrity of the grahng needs to be checked
. and if found unsafe, it should be repiaced or removed for
salely reasons per GUT RAR BT Jec. /(1)
-2 The bar screen needs to be cleaned as per 807 KAR 5:071
- Sec.7{1).

‘3. - The diffusers need fo be mspec‘ed and repaired or repiaced
' ay feressary as per su/ KAK b1 Sec.7(1),

4. Al air leaks heed to be repaired as per 807 KAR 5 071
Sec.7(1).
5. The clarifier needs to be cleaned out as per 807 KAR 5; {}?1
Sec./{1).
-8, The siudge reciroulation system needs to be repa-.red as per
.. .BG7 KAR 5:.071 Sec.7(1). - '
7. The skimmer needs to be repazred as per 807’ KAR 5:071° -
sec. £{1). _ .
8. A bavkup blowar/motor unit of immediate access fo one is -
needed in case of an emergency as per 80? KAR 5:071
8ec.7(1). _ _ '
PARAD#SE VALLEY
1. The grating needs to be locked down for secunty and safety .

feasons as per 8§07 KAR 3.071 3ec.7(1).
2. . All air leaks need to be repaired as per 807 KAR 5:071

: . Sec.7{1).
- 3. The bar screen needs to be cleaned as per 807 KAR 5:471
Co Sec. 7). -
4. The color is dark (almost septic conditions) and has a bad
odor.  Possibly needs more air induced as per- 807 KAR
5:071 Sec.7(1). . :
J. - A backup blower/motor unit of unrued;dta access 1o one s

needed in case of an emergency as per 80? KAR 5. O?‘I
Sec. 7(1) -




NEI PRICE SUBDIVISION .
1. The fence needs to be made secure as per 807 KAR 5:071

Sec.7{1).

2. Al slectrical connections need to be protected for safety
reaaeans as por 207 KAR 41073 Sec.r{1}.

3. A bacxup blower/motor unit or immediate access o one is
needed in case of an emergency as per 807 I(AR 5:071

_ ,Sec ;{1) :

R{CHMO\iD HILLS _

1, The clarifier needs to be cleaned out as per 807 KAR 5 071
Soco 72 1}

- 2. The siudge in Weir needs to he uieaned out as per 807 KAR .
5071 Sec.7(1).

3 All air leaks need to be fixed as per 807 KAR 5:071 Sec.7(1).

+. The diffusss oeod W LE DSpPECied ana repaired of repiaced
as necessary as per 807 KAR 5:074 Sec.7(1).
8. The studge recircuiation system needs to be repaired as per
. 807 KAR 5:071 Sec.7(1).
G. Theo ahingel Hizeds 10 De reoatrea as per 807 i‘(ﬁR 5071
-Sec.7{1). :
BIRSCHSGHIRE ‘ ' o : b

1. The bar screen needs to be cleaned out as per 807 KAR
' 5:071 Sec.7(1).

2. The clarifier needs to be cleaned af sludge and other debris
as per U7 KAR 0:071 Sec.7{1).

Recommendations

- It is recommended that the _Comnii,ssion ir_miti'ate a hearing to allow Eést Kentucky |
Wns:alté Clont;ol (EKWC) and Appla.laohiar;- \;Vaaic Cn;mtrol {AWC) o shiow cause'wny ey
shoutd not be penalized for failure to"?eceive Commissi.ﬁﬁ approval prior to the transfer
of c-w\‘merehip and operc;tlionall sontrol fram AWGC to EKWGC pei KRS 278.020 (4] and (5. .

 East Kentucky Waste Control sﬁouid. no later than November 28, 2002, submit _
to the Public. Service Commission a detailed V\;rit‘t'&:ll respuise indicating fne acuons

taken or planned to “corect each noted deficigney with appiicable supporting




documentation (Such as bids, ads, invoces, ey, alld e dates each achon will he

started and completed. Fallure to advise the Commission of these actions may resulf in
the initiation of & ’umidl pluwuulng W nvestgare rast hantuc:i{y Wasse Control’s quality -

of service. Fusther, after reviewing Commission reconds, t‘he_re does not appear to be a

“listing uf (e new uitiily OF any [ecora or g ranster,

Submitted,
Qctobar 28, 2002

- [Briard L. Rice
Uity Investigator
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