
COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

SANDY VALLEY WATER DISTRICT

COMPLAINANT

CITY OF PRESTONSBURG AND
PRESTONSBURG CITY'S UTILITY
COMMISSION

)
)
)
) CASE NO. 96-161
)
)
)
)

ORDER TO SATISFY OR ANSWER

The City of Prestonsburg and the Prestonsburg City's Utility Commission

("Prestonsburg") is hereby notified that it has been named as defendant in a formal

complaint filed on August 1, 1996, a copy of which is attached hereto.

Pursuant to 807 KAR 5:001, Section 12, Prestonsburg is HEREBY ORDERED to

satisfy the matters complained of or file a written answer to the complaint within 10 days

from the date of service of this Order.

Should documents of any kind be filed with the Commission in the course of this

proceeding, the documents shall also be served on all parties of record.

Done at Frankfort, Kentucky, this 13th day of August, 1996.

PUBLIC SERVICE COMMISSION

ATTEST:

Executive Director Commissioner
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SANDY VALLEY WATER DISTRICT COMPLAINANT

v, COMPLAINT

CITY OF PRESTONSBURG AND PRESTONSBURG
CITY'S UTILITIES COMMISSION RESPONDENT

Comes the Complainant, Sandy Valley Water District (hereinafter "Sandy

Valley" ) and for its Complaint against the City of Prestonsburg and the

Prestonsburg City's Utilities Commission (hereinafter "Prestonsburg"), states and

alleges as follows:

1. Sandy Valley is a water utility authorized and created pursuant to the

Kentucky Revised Statutes which provides retail water service to customers in

Floyd County, Kentucky. Sandy Valley is regulated by and subject to the

jurisdiction of the Kentucky Public Service Commission.

2. The Prestonsburg City's Utilities Commission is a commission

authorized and created by the City of Prestonsburg and in that capacity serves as a

retail water utility and provides both retail water service to citizens of the City of

Prestonsburg and wholesale water service to several water associations (including

Sandy Valley) and private utility companies in adjacent and contiguous territory.
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3. This dispute concerns the provision of wholesale water service to

Sandy Valley by Prestonsburg pursuant to a wholesale water contract entered into

between the parties on March 19, 1981, a copy of which is attached hereto as

Exhibit 1.

4. This Commission has jurisdiction over the instant dispute pursuant to

the recent Kentucky Supreme Court case of Simoson Countv Water District v. Citv

of Franklin, 872 S.W.2d 460 (Ky. 1994).

5. Under paragraph B(l)(c) of the contract attached hereto as Exhibit 1,

the wholesale water rate to be charged by Prestonsburg to Sandy Valley was

$ 1.35 per 1,000 gallons. Sandy Valley purchased water from Prestonsburg at that

rate until sometime in 1988.

6. In 1988, Prestonsburg, without the knowledge or consent of Sandy

Valley, increased Sandy Valley's wholesale water rate from $ 1.35 per 1,000

gallons to $ 1.77 per 1,000 gallons.

7. The increase in wholesale water rates by Prestonsburg in 1988 was

contrary to and in conflict with paragraph A(5) and paragraph B(1-E) of the

Wholesale Water Purchase Contract, which contract restricted Prestonsburg's

ability to impose such a rate increase on Sandy Valley. Without regard to the

illegality of the 1988 rate increase, Sandy Valley paid and remitted the $ 1.77 rate

to Prestonsburg from 1988 to date.
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8. In May 1993, Prestonsburg issued a notice to Sandy'Valley that the

wholesale water rate to be charged by Prestonsburg to Sandy Valley was tp be

increased from $ 1.77 per 1,000 gallons to $ 2.12 per 1,000 gallons.

9. After issuance of the notice, Prestonsburg did not in fact show an

increase in wholesale water rates on their wholesale water bill to Sandy Valley until

August 1994.

10. The wholesale water rate increase sought to be implemented by

Prestonsburg against Sandy Valley by raising the rate from $ 1.77 to $ 2.12 per

1,000 gallons is unlawful and a violation of paragraph A(5) and paragraph B(1-E)

the Wholesale Water Purchase Contract attached hereto as Exhibit 1.

11. Sandy Valley did not pay $ 2.12 per 1,000 gallons wholesale water

rate sought to be charged by Prestonsburg for May 1993 through August 1994.

Also, Sandy Valley further has not paid the full increased water rate from August

1994 to date for charges which were subsequently included on Prestonsburg

wholesale water bills.

12. Sandy Valley refused to pay this increase because the increase is in

violation of the contract attached hereto as Exhibit 1 and constitutes rates which

are unfair, unjust and unreasonable in violation of KRS 278.190.

13. This Commission should set and impose upon Prestonsburg a

wholesale water rate of $ 1.35 per 1,000 gallons as set forth in the contract

attached hereto as Exhibit 1 or, in the alternative, set such rates as the
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Commission deems to be fair, just and reasonable under the circumstances as

mandated by KRS 278.190.

14. The Commission should require Prestonsburg City's Utilities

Commission to give notice to its customers, both wholesale and retail, of the

nature of this complaint, as well as the possibility that Prestonsburg's wholesale

water rates to Sandy Valley might be affected or changed as a result of this

proceeding, and giving those parties seeking to intervene in this proceeding the

opportunity to do so.

WHEREFORE, Sandy Valley Water District prays for an order from this

Commission:

(1) Declaring and adjudging that a wholesale water rate of $ 1.35 per

1,000 gallons is the lawful, fair, just and reasonable rate pursuant to KRS 278.190

for Prestonsburg to charge Sandy Valley Water District.

(2) In the alternative, for the Commission to set a fair, just and reasonable

wholesale water rate pursuant to KRS 278.190 which Prestonsburg may lawfully

charge Sandy Valley Water District.

(3) For an Order declaring and adjudging that any deficiency currently

being alleged by Prestonsburg to be owed by Sandy Valley is erroneous because

(a) the amount was not billed by Prestonsburg in due course; (b) the amount was
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calculated using rates that were not authorized or approved by the Commission

and were based upon rates which are unjust, unfair, and unreasonable, in violation

of KRS 278.190.

Res pectfully submitted,

~rce F. Clark
Jason P. Thomas
STITES 5 HARBISON
421 West Main Street
P. O. Box 634
Frankfort, Kentucky 40602-0634
Telephone: {502) 223-3477
COUNSEL. FOR COMPI AINANT,
SANDY VALLEY WATER DISTRICT
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ADA,-1'I(A
14j ~Pidh ip'2.pO

(ftev. A.J9-72) VfhTElt PUftCIIASE COifTfth.CT

This contract frit the sale and purchase of water is entered into as of thc duy reflath . td

]9 81 betW««he PreStOnSbur ix CitV'S UtilitieS COrnmiSSiOn

P, 0. Box 468, Prestonsburp, Kentucky 41653
(Addre e e)

SandV 9~3 eV Water 17iS~~r

hereinafter referred to as the "Purchaser",

hereinafter referred to as the "Seller" and the
I

P. 0. Box 246, Betray Layne, Kentucky 41605
(iit ddr e a e )

WITH c',SSETli:

l Whereas, the Purchaser is c rganized and established under the provisions of KRS of the

Code of Kentucky , for the purpose of constructing nnd operating water supply <iistribution

system serving water users withtrl the area described in p)ans now nn file in the office of the Purchaser 'd 4 accolAplish
this purpose, the Purchaser will require ri supply of treated water, and

Whereas, the Seller owns and o ernrcs n water supply distribution system with a capacity currcndy cupulic uf s ruing thc
present customers of the Seller's system and the estintatcd number of water users to be served by the said Purche er as shoe>
in the plans of the system now on file in the office of the Purchaser, and

Whereas, by Reso1ution enacted on the ~0th day

of Ma rch , 19,by the Seller, the sale of water tri th Purchaser in nrcordanccc 1

with the iiovisions of the said Resolution was appro'ved, and the execution of this coritrnct

cariying out the said Resolution 'y thc Pr estonsburg Ci~t' Utilities Commiss.
and attested by the Secretary, was duly authorised, and

I'hereas, by R e so 1u t 1O n Board of Directors

of the Purchaser, enacted on the day of

the purcha e of water from thc Sellet in accordance with the terms set forth in the said Contr acJ
was approved, and the execution of this contract by th- C.'ha l rrnA tl
attested by the Secretary wns duly authorised;

Now, therefore, in consideration of th" foregoing and the: mutuel agreements hereinafter =et forth,'

nri

A. The Seller Agrees:

(Quality and Quantity) To furnish the Purchaser at thc point of delivery hereinafter specificJ, during thc term of

I i
lhis contract or any renewal or extension thereof, potable treated w<tct meeting af>plicabl purity stuuil„:tt. uf thr.

Kentuckv Health Deoartment
i

a minimum..nf
jn uch quantity as may be required by thc purcnaser RkVRRM43 r1<n F 00 gallon; p-r nu uth. The upper 1imit
of 3,000,000 gallons. per month may subsequently be incr eased by aLrreernent
between the parties, Vflh ~42 r0 (Krv < 19 72)



Iurth< ( i >;<tili<lly i,.i<.'I b>.(v'i.>:<> <I u <>uttvt >«i<i tl>e putc',»;u>. as 4II<>'y: ~ '.

(I'r tin <>f ('o: («:"t) 'ihdt (h>.". <'n«(>(>ct sl>«ll us(roti tor n (('«1 of ~......y(.t><: li i tl>(' !,i( ( f (li('i>i(i<<I
of (ny ii:>Ior is .'.h«ii>i hy lb.t fir:.t bitt «h«ii(>«d I y (I>t, S>tll i io ihii I «t< It.»:<: >i'I < ''." I»:: lhi y I>.'»'<t 'l <'>r

(I I r s <ct> t>.im, (.r I>'i: i", ds r. >
" hc '' g«u<I upon I'y (I>t 8>'lier: iid I »frh;<su(.

2, (Deiivury' f N:>le() That days prior to the esti<n(ttc('I (li>t(; of ('>>nip)<'(i,i(< (>f «»>:.(»<Cti:,« t>f tllc
r.

y
yggk gQp(I(; kigtx kg(M(x xyI(:tits@(x Rotohxsex xl4xM ~xI)txsÃxcxxK acrx>lsl $ )fctf xi@x xx xx x xKK xA IKQ x

~ Seller's water supply distrihution system, the Seller'ill notify t}let
purci>aser ip >>riting the date C'r the initial delivery of uater.

(5'ate( tor I cating) %'Iter> rcftuested hy the I'urchas:r thc. 5(:lier v".11 m;>ke «<vaif<.t l<t t:. thu (rinrr«i.',i>f;;t thu
pciint of d«ijvery, or other point reason; Iiiy ciose there(o. v:.;<ter suffi:ie«t for tc.sting, flu:;liin„.;:<i:! I.c.«<:li I'illin«u«syst m

c f tii'>rr<.'hase( during constr«ction. irrc:;pectivc of ivhuthtr the n<ctering c(I«iI>tnc«t hats Lt vn i:i:.(,Il..(l;it (I>;« tiui, t a

$ ].35 per Thousand
1st eharu ~ c. of S r - n i --- whi(:h rviil bc pi>id by tli contractor or, on Iiis f,iil«(i t< t«iy, by tl'.i I'ur(:1>user.

<t. (F;(iiure to D(:li>'e:) 'rh(>t the Seller v ill, dt all times, npc;ra(e;>oil r».ir>tui<t it::;:,':;I;:n> ii («i effiri,nt mui<ner
a«d «ill t se suih nctinr( ' may be t<ecist«>try ro f«cnish the Pu(>.h;>:;er uith <It>s>r>titles ol wa( t t.".,i> t»: I liy tlie I'iitu.i(i" e(„
1'on>c;orn>,y or partial fail»tc«'o deliver w«t%.r shali be renie<lictd i'-ith all pos il>le <lisp;<tel(. I:«»« ''> <>t o.':>rc oht. «du(I
s„or((ige of ivo(er, or t ic: s><i>ply of v:;>tor avaiiuhie to tho S .lier is other(vise Jii.iinishtt<l (>vt( ci;i <;ii t»! zt pc:(:(>.!i>f ti(«-,
(he su<iply of water to I'u(«h:>.=er's cons«incr'hall he reduce(I r,c dirni«ish=d in thc: sa(:<ir r:ici< n. i> ~ .>I i»ti in;; th .'» Ii.y tu
Selle>~s consumers is red«u(d or (II(nini>hc-ri.

5.'hiod(fic:n<tion uf Contr;<ct) 1 lint ttic. pruvisions o'f lhis contract port;(iniiig I(> tiie::c:li;il«lf i.f <nt<..t: 4 1.st I"(id Ly

purchaser for water d'.:live ed are suhjc(:t to niodification at th» «nil of ov<:ry M..) 'r.« I:«: i(>d. A«y i<><:>c;<su (r
ase in rates shall bt. based on u dma«nslrablu in«r ase or <I'ere;<su i« the (:os,'s nf I>..rtc>t."«>cr 1«.«un>lvr. 1«r such

s shaII not fnciude incr,tuned eaplt <lie >lion of lh<:!i(IIor's s) st.m, 0th< c pr(<visiQ<>s Of tl>i:; <": ><r «'t ni:>y?it; m«ilrfied ur
ed by riutual agreemeiit. Qr at anytime rates are incr eased to the citizens within
e corporate limits o<'he City of prestonshur g. u+ 's'-t" >"'s» (4t'~) Qqp)6. QEtegulatory Alen(ies) Thit thi.'onlru(t is subji:<.( t:t such rulc:=-., re„i;I:;tiv(i.", i t I::tv:.;>n I>iuy I \ i I

pli(;; I l<r

"tiler agreements in thi(. St;>tv arid ti<c Sniler nnd F'urohasor v:ill <;(>lluborut<: in ubt(ii:(ing s«<:ti por»>i(.;, uurtifi«.. I:.u, or the
ns may hc: ce(tuired t<s onr,".ply ther<tu 1th,

7. (Miscellaneous) I'hst the constcu tion of the v:uter sut>ply di„tributioii systun> by the fQ$gr i;, I> i«g fi«:u>cod
Q~l

by a loan made or insured by, ."n(I/or a grunt from, tl.c: U«itcd St;tes cl An(eric;>, c>cting thro«>h (h: Va>rme( Ilo(oe Ad«inistra-
Ilion of t.te United States Department of Agric:ulture, and the prc visions hc'r'of pertaining (o (tie (<n(!crt«king. f tli.i )*or(.h:<s< r

are conditioned upon the approval, in tvriting„of the St;ite 1)irtwtor of the Fara>ers llome Admi«istr, ti.>n.

8. (Successor to the Purchas('r) That in the < vent of;iny occurencc rcnderiat, th< ~ I it(<'.h:»'.: r itiu;ip ihle (>f pi:(-
forming under this contra<.'I, uiy successnr nf th'«r(ha<acr, ivhcther the result of legal proces.. (<ssi,"ln>i«nt, or ochurivj.',
shall succeed to the rights r f the Pu(chaser her.under.

9. En the event chlorination of water referred to in this agreement
should be required beyond the metering equipment provided in paragraph A.3,
such treatment shall be the responsibility of purchaser.



(1'i»t of 1>.:Ji«e>P u>i>1 1'>'s( ''1»: t w;>ter «:il! bu f»»>i'..d>ed nt > fc Js«>»j \»i,i »1
1

res. >Ii> jiilr i<la<ed

.P I 8!'.main to be constructed
-»'fA X»}><K X-'X XX>X'>' po!n< 1"

)he HOM~f ~r Cr eek Fled CO. Ky. ~ E BlaCkbur n ' r>r<.<=nhO<ISe

:«cr pr-s..u e tl n tl 1 norm lly n'.: !nt 1' tl e po. 1 f 4(; >.y s r qu< >1 "y the 1':;.,:,tn > u»;< of f:(v d<

entrr pr(ssuie shall be bor«i. by th(i Purcha»r. F>i>urg(»><c}'':il«rus of 1>ies:;uru nr cu pl'>'!ui> tn «>.ii:<::ul 1>ly linc

po pc( f;.ilur(-, flood, fi:e («<d»«e of u>;iter to figh< fir', <.;>:<hq<».k>'. oc other c;it;i:;!rol>lir. sh,;ll i:;.'i'«:.'i: 1!>i'ell"r f(u,<>

vis'.on fo( such r< as<>«:<'JI» f>c<i>>d of tiuic os m: y 1> n.cussii<y to <est<>re sar~ice,

3. (h!et»ring, E(tui!><ne«t) To furnish, inst:ill, opcrnti., and <»ain(;>in a( its own u;.1>!.«se nt poiiit iif ili>lieery, the
n» (.-..sary metering Pquifnir «t. inc)«>)in~ a mc'.er liou c or pit,;iid req«i<ed d(vices (f sinnil;ir.l <ypir foi t>r»perly nic:ini>ring

lh» qrntily o( water dcliu<r'd to the 1'iircha.';er 'i>id to cillil>f I< n«<h <»'<cling oq« ipr»alit vhe'. i <t fcqu».".tod 1>> <hi''<iici]use>
but c.>. r(ire frcqu(ntly t)><or< once cw(r} twelve (17) u>onths. n r>rter <»<is(erint, r>o( morc: ti<a«<:.o pc;ce«1()>');>',~ue or
h<.loc» the rest result sl<sll l>c deemed to b» accurate. Thepr uious readings of uny a<et "r disci(:.cd by t.st lo be in;.ccur t(>

shall Le co r.cled for the .<hree 3 3) .. months pr<." ious tn urh <'::t i < uccor!;;nc.'it< 1 i,.
1

'rc ~ itag» of
i«ar=<iracy found by such ti>stu. If a«y rect< r f,iils tu re"is(er for any pcrio<t th urn««at of water f:<.'.iisheil 4«rii<;; i:>«h p;.<iod
shall b» <leemcd to be the:i<nount of v>;.< r iluliuer<:d iu tlie cvr<esponrling period iminediatn!y prior tc the f;;iluru, unlo..s Sc)l«

<>nd Purchaser shall egr> i> upon a diff»re»r;,>nount. The mctori ig cilliipui»l«s)<a!1 he r>.' '(i>K35>ween 1-$ day o f mont).
A« ':1>filopll at(i o f>eral ( 1 '1>( Pu(cha>iur:it «ll r(:;..'.i>«'bio ti::.:s sha)) ha"'c( es» t>> tt<<: m.ter fii< th'„'>»ii >se (>f u(:rifying
i 1s r en din gs.

{Bil)ln'! Proc<i(i«re) To furnish the Purch:incr at the a}>oboe addr(u>s no< I;ili:r tliar. thr... $ QEh. day nf
each rnor:th, urjth an iten<ised statement <>f the i>n:o»nt i>f >voter f:»«is!> d (he Purchuner (!uris„ the p< > iii!ii ( .«:>>>>j,.

B. Tho Purchaser Af'(c s:

1. {ftatcs a»d Pay«<cnt Pate) '1'o pay (hc Sc')cr, n(>r )~<or the«<h~ . <Iay >'f i'«ch >i>or>rl>, foi >Y><ler

dc)iv»:»d in accordance vrith (l<c f(II)o(< in,, schcdu)c < f ri(es:

e. 5>» 141 95 frir the lir t 3 . Q00 > 00Q
n<inin<u<n rate per m(nth,

gallons, »q<ich u»>ouut shell also be thc

ggg g5%%5%4%b jf@5%%%%%XpfXX@$%MXf%~&kF@5@~~~~~~~~~K~~M~~~pt5ns 4~x

Qg @+~Y Y Y YY Y YV Y YYY YY Y '@QQx,x

$ 1.36 c<nts prr 1QQQ fnllons for v'>ter in excess of 3LG 0 i 0 0 gallons.

1-A If booster pumps shall be required by purchaser to increase the
P.S.I. for its system, said pumps shall be fur nished by purchaser
but shall, in no event, exceed 100 gallons per rr<inute capacity.

I-B

1'-C

1-D

The purchaser agrees to pur chase a minimum of 3,000,000 gallons of
water per month at Pr estonsburft; City's Utilities Con}mission outside
Cor por ation water r ates, for a period of for ty {f(0) years.

{

No water for fire protection is guaranteed under this contract.

In the event of a 'futur e rate change, .the buyer wi 11 be noti f ied in
writing, by Seller, ninety days before putting new rate into effect.

All subsequent rate changes will be of the s,<vie per <.entage .}r«change
as applied to all the customers in the city limit of Prestonsburg.

(Co>.»iction fre>u 1'o pay >in <in> oar>. <1 cn.'.<, n r<>nr».r'.<o>< f('e to con><ect llie h>'ltrl':; Syu<r«ii wi<ii <hc s}'stern

of;:!"I «"'hu.'.(:t, tli>a ',iui.'>.. Nlg..... dA)J(<r.'. o.< h sh >ll cue<.r an}';u<d «ll <i>..'t of (h'<:)l(i fi>< inn(a]la<io:<

of (< c:nrt >rior (quipnii:;il r>n<l g<»<os ter Pump 4 Heter E(Lul~ment to be s Ippl ied by
Prestonsbur g City's Utilities Commission, not to exceed V'aVer meter
and 100 gallon a rt}inute booster pump.



ne... whereof, 'the par rir o herctu, »e an't:r a»thorir> cf their Ic:;pectin''u t',uYerning,cs, h: i: r»g-.ed thi'. c:pntrnct

r!ut> executed ln XLYeUW crunt<:r,i; rts, c'nch cf which st:ntl rcirstitute an orifin I.

5 llr:r:

Pr estonsburg City ' Uti l'I t.its Commis:

Ch man

it~
F'urcha ser:

Sandy Valley Waater Iiistrict,

Dz ~2 /8-
ey

Chair man

l

This contrnct ls npprovnrl on behalf of t!:i. t'aimers llorne Arfministr:.rion this d~y of

By

1 i tie


