COMMONWEALTH OF KENTUCKY
REFORE THE PUBLIC SERVICE COMMISSION

In the Matter of

THE APPLICATION OF BARNESRURG
WATER ASSOCIATION, INC., OF
PULASKI COUNTY, KENTUCKY, FOR
ORDER APPROVING CONSTRUCTION
FINANCING, CERTIFICATE OF PURLIC
CONVENIENCE AND NECESSITY, AND
INCREASED RATES

CASE NO. 94-495
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On Deceamber 8, 1994, Barnesburg Water Association, Inc,
("Barnooburg") pubmitted to the Commission an application for a
Cortificates of Public Convenlence and Necessity to undertake a
61,206,800 waterworkse constructlon project, for approval of its
financing plan for this project, and for approval of increased
wator rataso. Thin project would extend Barnesburg’'s present
watorworko aystem in rural Pulaski County. Project funding
includap a loan not to exceed $415,100 from Farmers Home
Adminiptration, now known asg Rural Economic and Community
Developmant Services ("RECD"); a Rural Development Administration
("RDA") arant of §$501,800; an Appalachian Regional Commigseion
("ARC") grant of $250,000; and $40,000 in Barnesburg funds,

Barnenburg’s application was made pursuant to the provisions
of KR8 278.023, which applies to any construction project
undertakoen by a water assoclation, commission, district, or
combined water, gas or pewer district which is financed in whole or
in part under the terms of an agreement between the water utility

and the U.8, Department of Agriculture or the U.S. Department of
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Hounling and Urban Development., KRS 278,023 declaron that “auch
agreementa shall be accepted by the Public Sevviee Comainnlon, and
that the Commimaion ahall not prohdbit a water utlllity from
tulfllling {te obligationa under much an agroeement .,

The Commdprion routiuely qgrantn  Certltleates  of  Publle
convenleuce and Necepplty, approven propoasd [luancing plann, and
approven lncreaned raten aa requirved by KRS 278,023 whon there are
agreomentn betwaen water utilitlen and the appropriate {foderal
agencvien, but Barneaburg’'na axletence in no longer rocognlzed by the
Commisaion. On Fabruary 22, 194808, in Cane No, 996°7,' and purniasnt
Lo KRS 74,361, the Commimalon ordered Barnenburg to merge wlth
three other Pularkl County water apnoclationn., "Thenn threaa, Kl lhu-
Ruull Branch Water Anpocliatlon, Nelopon Valloy Wator Aonpoclatlon, and
Tateville Water Aspoclation naubpequantly margad to  bacome
Southoastern Water Anscclatlon, Inc, {"Southeant.arn"); whillea
Barnewburg, apn the current appllication attentn, contlnuon Lo act in
total disregard of a lawful Comminnlon Order, RBarmoaburg should
not be rewarded for aAuch malfeapanca, The Comminpion, whilae
compallead by KRS 278,023 to accept the agreemant bhotwaon Harneusburg
and RECD, cannot accept an application from an ontity that in itp
ayan doep not axint., To do no would contradict tho Commlonion?s

own Order,

! Cane No. 9967, 'The Proposed Merqger of Barnowsburdg Water
hopoclation, BRBronston Water Annociation, lihu-Rush Hranch
Water Anpociation, Nelson Valley Water Axpociation, Oak Hill
Watar Aspociation, Pleagant Hill Water Diptrict, Pulaski
County Water District No. 1, Pulaski County Water Dintrict No,
2, and Tateville Water Anmsociation
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KRS 74.361(1) establishes a atatutory basis for merger and
neta forth the purposea of merger.,

The general assembly of the Commonwealth of Kentucky

determines ams a legiselative finding of fact that

raduction of the number of operating water districts in

the Commonwealth will be in the public interest, in that

mergara of auch districts will tend to eliminate wasteful

duplication of coats and efforta, result in a sounder and

more businesalike degree of management, and ultimatoly

ragult in greater economies, less coet, and a highor

degres of mervice to the general public; and that the
public policy favers the merger of water districts
wheraver feasible,
KRS 74.361(9) makep the atatute applicable to water aapociationn an
wall,

Prior to the Commisaion’s February 22, 1988 Order, there weroe
nine water utilities serving Pulaskil County. 1In the spirit of KRS
74,301(1) and in accordance with KRS 74.361(2), the Commleosion
aptablished a proceeding on July 21, 1987, regarding the wmergor of
these utilitiens, Following a feasibility study by Commission staff
and a public hearing, the Commipeion, convinced that consolidation
offered the best means by which to provide for customer growth, to
anhance ecconomic development, and to provide safe and dependable
wataer for the cltizene of the region, determined that three of the
utilities should merge into a single district; four, including
Barnesburg, should merge into a single assoclatlon; one, duec to
geographical separation and a distinct water supply, should not be
mergad; and one, having already applied to do so, should be allowed
ta transfer its spystem to a municipality. Cage No. 9967 thup
attampted to reduce the number of water utilities in Pulaoki County

from nine to four in compliance with KRS 74.361,
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Due to the refusal of moveral of the utilitian to comply with
the February 22, 1988 Order, the Commission filed a verified
Complaint in Franklin Circuit Court pursuant to KRS 278.390 on
Augunt 7, 1992 requesting the Court to compel compliance. Thia
cane, 92-CI-01151, ieg still pending.

In addition to providing a meano for the Commission to compel
obadience to lte lawful ordere through mandamus, injunction, or
other proceading in Franklin Clrcuit Court, KRS 278,390 gtatep
that

Every order entered by the Commission shall continue in

force until the explration of the time, if any, named by

the Commisoion in the order, or until revoked or modified

by the Commiesion, unless the order 1is suspended, or

vaceted 1in whole or in part, by order or decree of a

court of competent jurisdiction.

An the final order in Case No. 9967 did not have an expiration
data, han not been revoked or modified by the Commission, or has
not beon ougpended or vacated, it continues to be in force.

By ito refusal to comply with the Commission’s Order in Case
No. 9967, Barnesburg is not only failing to obey an order of the
Comminpion, but is frustrating the furtherance of the legislative
intent bohind KRS 74,361 as well. The general aspembly of the
Commonwealth of Kentucky determined that public policy favors the
marger of water aspociations wherever feasible, KR8 74.361
authorizes and empowero the Commission, after a full feasibility
inveptigation and a public hearing, to order the merger of water

apgpoclations, The Commigsion cannot accept Barnesburg’s

applicaticon, Barnesburg oshould no longer exist as a separate
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entity, but sahould have merged with Southeastern. Barnesburg
cannot on its own validly construct, borrow woney, or raise rates.
Should Barnesburg merge with Southeastern, the resulting entity
could validly construct, borrow money, or raise rates to improve
gervice in Barnesburg's former service territory.

While KRS 278,023 requires the Commission to accept agreements
involving federally financed construction projects and water
utilities, Barnesburg is not, due to a lawful order of the
Commission, a utility,

IT IS THEREFORE ORDERED that Barnesburg's application for a
Certificate of Public Convenience and Necegsity, for approval of
its proposed financing plan, and for approval of increased water
rates 18 hereby rejected.

Done at Frankfort, Kentucky, this 24th day of March, 1995.

PUBLIC SERVICE COMMISSION

Commisgioner

ATTEST:

_ c-qu'-ng

Executive Director




