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This matter arising upon petition of Kentucky Utilities
Company ("KU"), filed February 14i 1994, pursuant to 807 KAR 5i001,
Bection 7, for confidential protection oi'ts bid tabulation sheets

filed in response to the Commission' December 27, 1993 Order on

the grounds that protection of the information is essential for KU

to have a fair and competitive bid process that produces the lowest

reasonable cost cf fuel, that the information constitutes
preliminary drafts and notes, and that the information contains

opinions protected from disclosure, and it appearing to this
Commission as follows>

By Order of December 27, 1993, KU was directed to furnish

certain information to the Commission relatin9 to the application
of its fuel adjustment clause. Such clauses are authorized by 807

KAR 5~056 to permit electric utilities to adjust their tariff rates
in accordance with a fixed formula to reflect fluctuations in the

utilitiea'ost of fossil fuels used tc generate electricity. The

tabulation sheet used by KU to evaluate each bid Lrom its coal
vendors was included with the information supplied in response to



the data request. In Lts petLtion, KU maintains thar the

information eou()ht to be protected LE exempt from public disolosure

under the provisions of KRS 51 ~ 878 (cl,(h), and (L),
KBS 51,872()) requires information filed with the Commission

to be available for public information unless speoifically exempted

by statute. The exemptions lrom this requirement ~ re provided in

KBS 51.878(1}. That section of the statute exempt» 11 categoric»

of Lnformati,on. One cateqory exempted by para()raph (o) ia
commercial ini'ormation confidentially disclosed to the Commission ~

To qualify I'or that exemption, Lt must be established that

disclosure of the information Ls likely to cause substantial harm

to the party from whom the information was obtained. To satisfy
this test, the party cia),minq confidentiality must demonstrate

aotual competition and a likelihood of substantial competitive

Ln]ury Lf the information ie disclosed'ompetitive injury oocurs

when di»cloaure of the information gives competitors an unfair

businee» advantage,

KU maintains that protection of the bid tabulation sheets Ls

e»sential for KU to have a fair and competitive bid process that
produces the lowest reasonable cost of fuel. The company arques

that placinq this information in the public record will allow

prospective ooal suppliers to manipulate the KU bid process to
their advantaqe and to the detriment of KU customers. Thi ~

arqument Lqnore» the dynamics of the biddln() process,

Since KU purcha»ea Lts coal in a competitive market, it is
more loqical to assume that prospective suppliers knowin() they face



compotltion I'rcm each other will continue to oCCer coal at the best

terms they oan afford in order to obtain the contract. Therefore,

tho information Ls not entitled to protection on those grounds

KU also contends that the information sought to be protected

is exempt from disclosure «s a prelimLnary draft> note> or

oorrospondonco under KRS 61 '78(1)(h) and as a preliminary opinion

oxompt under KRS 61,878(1)(i) ~ Both oL these eeotions, however,

are intendod to protoct the decision making process of publio

agencies and do not extond to inCormatlon filed with those

agencies, Therefore, the information is not entitled to
confidential protection on those grounds.

finally, some of the information sought to be proteoted can be

derived Crom coal purchase contraots executed by KU, These

contracts aro required to be L'lied with the Commiss(on by Section

l(7} of S07 KAR 5<056 and must be available for pub) lc Lnspeotion

under SoctLon 1(10) of the same regulation,

This Comm)scion being otherwise suffioiently advised,

IT IS ORDERED that i

I, The petition to proteot as conCidential the bid

tabulation sheets Piled by KU be and is hereby denied.

2. Tho information sought to be protected shall be held and

rota(nod by this Commission as coniidential and sha) 1 not be open

for public inspoction for a perL,od oC 20 days from the date oC this
Order, at the expiration of which it shall be placed in the public
record without further Orders herein.
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Bono at prantfort, Nentuoky, thla 24th day os yobruary, 1994,

PUBLIC SEIIVICE CCNNI SSION
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