COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

SUBMISSION OF CONTRACTS AND RATES OF )

MUNICIPAL UTILITIES PROVIDING )| ADMINISTRATIVE
WHOLESALE UTILITY SERVICE TCO PUBLIC } CABE NO. 351
UTILITIES )

O R D E R

On January 31, 1994, the Kentucky Supreme Court in Bimpson
County Water District v. City of Franklin, Ky., 872 S.W.2d 460,

held that this Commission has jurisdiction over the wholesale rates
and service of municipal utilities which provide utility service to
any public utility.

The Court's holding reverses a longstanding interpretation of
public utility laws. Since 1936, municipal utilitles have been
exempted from the statutory definition of "utility.” 1936 Kentucky
Acts, Chap. 2, §1. 1In a long serles of cases beginning in 1961,
Kentucky's highest court had previously held that this exemption
"extends to all operatlions of a municipally owned utility . . . ."

McClellan v, Louisville Water Co,, Ky., 351 §.W.2d 197, 199 (1961);

See also City of Flemingsburg, Kentucky v. Pub. Serv. Comm'n, Ky.,

411 B8.W.2d 920 {(1966); City of Georgetown, Kentucky v. Pub, Serv.

Comm’'n, Ky., 516 S.W.2d 842 (1974},

As itg £irst step to implementing the Simpson County decision

and to exercising jurisdiction over the wholesale rates and
services of municipal utilities, the Commission £inds that all
municipal utilities providing wholesale utility service to a public
utility should, within 30 days from the date of this Order, £file



with the Commission a copy of thelr contracts with the public
utility and a schedule of thelr rates for wholesale service.

The Commission further f£inds that, 30 days prior to placing
into effect any change in these contracts or in the rates or
service provided to a public utility, a municipal utllity should
flle the revised contract or rate revision with the Commimssion.
Failure to make such £iling will render the revision volid.

IT IS THEREFORE ORDERED thatt

1. Within 30 days of the date of thls Order, each municipal
utility providing wholesale utllity service to a public utillity
shall submit to the Ccommission a copy of its contract for such
service and a schedule of its wholesala rates,

2, All rate schedules submitted shall conform tc Commission
Regulation 807 KAR 5:011l.

3. Any municipal utility wishing to change or revise a
contract or rate for wholesale utility service tc a public utility
shall, no later than 30 days prior to the effective date of the
revislion, file with the Commission the revised contract and rate
schedule.

Done at Frankfort, Kentucky, this 10th day of August, 1994,

PUBLIC SERVICE COMMISS IO)I

S [ J@

Chalrman

ATTEST:

Do Mutly

Executive Director




uL/3Lsed 10:07 FAXL 808 231 vuil ol Loaidasun _ L

I‘.
RENDERED: January 31, 1994 7%
70 BE PUBLISHED

Supreme Cmet of Kentucky

93-8C-47-DG
SINPBON COUNTY WATER DISTRICT APPELLANT

ON REVIEW FROM THE COURT COTF APPEALS
V. 91-CA-2675
(8impacn Circuit Court No. 91-CI-184)

CITY OF FRANKLIN, KENTUCKY APPELLEE

-~

OPINION OF THE COURT BY JUSTICX REYNOLDS
BEVEREING

The issue for decision is whether the Public Service
Commission (PSC) has exclusive jurisdiction over ths regulatioh
of utility rates and service which extaends to a city contracting
for the sale and supply of water toc s PS5C-regulated county water
districe.

As background:

The Simpson County Water District (District) ia a
statutorily created public water district operated and regulated
pursuant to KRS Chapter 74 and is expressly subject to the
Kentucky Publlic Service Commission, which is operative unu-:‘xns
Chapter 278. The City ¢f Franklin {City) has heratofors



established and now operataes and maintains a municipal waterworks
by virtue of the provisions of KRS Chapter 96.320-96.510.

On April 5, 1987, both parties entared into and
executaed theirxr firat Water Purchase Agreament whaereby the price
for treated water to the District was at a rate of 21j cents per
1,000 gallona per month.

Thereaftar two supplemental agresments (August 2§, 1982
and April 3, 1986}, were executed which increased the price of
water to the District to the rate of 84.78 cents per 1,000
gallons per month. Subsequently, on June 23, 1950, tha City
ddopted an ordinance which increased the water rate to all
customears and specifically increased the water rate charged the
District from 84.78 cents to $1.3478 per 1,000 gallons. On May
13, 1991, the City pamsed a second ordinance which increased only
the rate charged the District from $1.3478 to $1.68 por 1,000
gallons. The District, howevar, continued to pay only the 1986
rata. -

The City filed this actlion seeking damages for
delinquent payments and a declaratory judgment that the three
water purchase agreemsnts ware void. Tha trial court dismissed
the action and concludad that it lacked subject matter
Jurisdiction. A three-judge panal of the Court of Appeals
renderad a split decision reversing and remanding the case to
Simpson Circuit Court. The majority opinion reasonad that the
city was not a utility nor did ilts relationship acting as a

supplier to a PSC-regulated utility bring it within the PSC's
jurisdiction.



The appellee forthrightly states that citiaes are
specifically exempted frem regulation by the Public Service
Commission under the definiticnal term of XRE 278.010(3) which

provides as follows:

"Utility" means any person except a city, who

Owne, controls or cperates Or manages any

facility usad or to be usad for or in

connection witht ., . . (d) The diverting,

developing, pumping, impounding, distributing

or furnishing of water to or for the public,

for compensation; . . . .

The City states that there are no exceptions to the
exemption afforded a city under the foregolng statutory
provisjon. Howevar, the legislature provides a rates and service
excoption spacifically set forth in XRS 378.040(2), which staten:

The jurisdiction of the commission shall

axtend to all utilities in this state. The

commission shall have exclusive jurisdiction

over the regulation of rates and ssrvice of

utflities, but with that exception nothing 4in

this chaptaer is intended to limit or restrict

the police jurispdiction, contract rights or
powars of clties or political subdivisions.

It is acknowledged by the parties that the PSC has only
such aﬁthority that is granted to it by the legislature and it is
clear that the legislature vested the PSC with exclusive control
of rates and sarvice of utilitien. The lagislature has conferrad
upon cities an exemption from the PSC's power to regulate local
utilities in every area oxcept as to rates and service.

Profoundly, refarence to a "city" under the statutory
scheme inc¢ludes city-owned utilities. We give no valldity to the
argument that since the City is exempt from regulation by the
PBC, KRS 278.200 shculd be interpreted tc apply only when the

regulated utility is the provider, net the recipient, of the



service. Simply put, the statute makes no such digtinction. The
statute has but one meaning -- the City waives its exemption when

it contracts with 8 regulated utility upon the subjects of rates
and service.,

Effoctive requlation of ratos and service of public
utilities regulted from the Kentucky General Assembly's passage
of the Public Service commission Act o©f 1934, The primary ismue
on appeal is whethar, under the act, a city waives its exemption
from BSC regulaticon by contracting to supply a commodity to a
PSC-regulated utility, The section of the original act creating
€he ratas and service excoption appeared in Carrell's Code, 1936
Ravised Version, Ssction 39%2-27 which provided as follows:

Authority of the commisaion to change
contract Tates. - The commission shall have
power, under the provisions of this act, to
enforce, originata, sstablish, change and
promulygate any rats, rates, joint rates,
chargas, tolls, schedules or service
standards of any utility, subject to the
provisions of this act, that are now fixed or
that may in the future be fixed, by any -
contract, franchise or otherwise, between any
municipality and any such utility, and all
rights, privileges and obligations arising
out of any such contracts and agreements
regulating any such rates, charges, schedulss
or pervice standards, shall be subject t0 the
jurisdiction and supervision of the
commission; provided, however, that no such
rate, charge, scheduls or service standard
shall be chenged, nor any contract or
agreemant affecting same shall be abrogated
or changed until and after & hearing has been
had before tha commission in the manner
prescribed in this act.

Nothing in this section or elsewhare in this
act contained is intended or shalil be
construed to limit or restrict the police
jurisdiction, contract rights, or powers of
municipalities or political subdivisions,
sxcapt as to the regulation of rates and



saervice, oexclusive jurisdictiocon over which is
lodged irn the Public Service Commission.

Thug, any contract as to rates and service arising
betwaan a city and a utility required PSC authority. As the PSC,
by oxpress language, ratained exclusive jurisdiction over
ragulation of rates and service, this sinply creatad tha rates
and service exception which the trial court found arR vesting the
PEC with exclusive jurisdiction over a city's attempt to affect
utility rates or service. BRBenz er v. Union Light, Heat, &
Powar Co., Ky., 170 §.W.22 38 (1943), acknowledged the
Jegislative intent ¢f the act as to place the regulaticn of ratas
and service under the exclusive jurisdiction of the BSC. The
aforamantioned Carrcll's Code was rovised and codified in 1942.
The Zirst paragraph rasultantly appears in KRS 278.200, and the
sacond paragraph reappears as KRS 278.040(2). Irrespective of
subseguent codification, the effect and meaning of the rates and
service excaption continues to exist without modification,

Simply put, both current sections of the statute are compatible.

The second sentence of KRS 278.040(2) is the
"axcaption” to the general rule which exempts citles from PSC
regulation. It provides:

Tha commission shall have exclusive
juzisdiction over the requlation of rates and
gervice of utilities, but with that excaEtion
nothing in this chapter i{s intended to t
or restrict the police jurigsdiction, contract

rights or powars of ciiiaa or politicel
subdivisions. (Emphasis added).

Thus, when a city is involved, the sentence reflacts

unequivecally the legislature’'s intent that the PSC exercise

exclusiva jurisdiction over utility raztes and sarvice.



Significantly, this sentence or subsection {2) of XRS

2478.040 was addressed in Peoples Gas Co. of Kentucky v. City of

Barbourville, Ky., 165 S.W.2d 567 (1942). Aas the initial
sentenco of XRS5 278.040(2) diracts that PSC jurisdiction extends
to all utilities, there could be no reason to provide for the
"exception" for the regulation of rates and service as pronhounced
in the second sentence of the statute if that exception were not
intended to apply to cities which are otherwise plainly exempted
from PSC jurisdiction by virtue of XRS 278.010(3) which has
defined "utility" as "any person except a city."
- The rates and service exception to a city's exemption
from PSC regulatory jurisdicticn is not avoidable by contract
because of the following provisions of XRS 278.200:

The commisgion may, under the provisions of

this chapter, originate, establish, changa,

promulgate and enforce any rate or service

standard of any utility that has bean or may

be fixed by an contract, franchise or

agraement Eatween the utility and any city,

-
and all rights riviliegas _and obligations
arising out of any such contract, tranchige

or agreement, £gifluting nnf guch rate or
sarvice standard, shall bé subject to the
urigsdiction and supervision of tne

commission, Hut no such rate or service
standard shall be changed, nor any contract,
franchiss or agreement affecting it abrogated
or changed, until a hearing has been had
befora the commission in the manner
prescribed ir. this chapter. (Emphasis
added).

We find that where contracts have besn exaecuted betwean
a utility and a city, such as batween the City of Franklin and
Simpson County Water District, XRB 278.200 is applicable and
Tequives that by 80 contracting the City rellinguishes the



exemption and is rendered subject to PSC rates and gervice
regulation.

_ The City argues that the courts of the Commonwealth
have jurisdiction to aentertain the ianuen raised by appelles

in this action. Kentucky Utilities Co. v. Carter, 176 8.W.2d 81
(1943), and Louisville Extension Water Dist, v. Diehl Pump §
Supply Co., Ky., 346 $.W.2d 3B% (1952), are cited to demonstrate
that there ls no “exception to the exemption." Such authority

produces scant support for such rsasoning as neither case
concerned a rates and service lssue for the supplying of a
utilitarian product. To the contrary, one action involved
unsatistactory work arising from an oral contract, and the other
arose from the executlion of a contract for the furnishing of
materials and the repair of pumps.

Neither do we accede to the City's interpretation of
Southern Bell Telephone & Telagraph Co. v, Citv o ulsy e,
Ky., 96 S5.W.2d 69% (1936), but rathar determine that there is ~
nothing in the act intended or to be construed to limit police
jurisdiction, contract rights, or powers of municipalities or
political subdivisions, excopt as to the ragulation of rates and
service, exclusive jurisdiction over which is lodged in the
Public Service Commission.

The City claims that rates charged by a municipality to
its customers, including water digtricts, fall outside the PSC
requlatory jurisdiction and cffere McClellan v. Lougsyille {ager
Co., Ky., 351 S.W.2d 197 (1961}, in support of its argument.
This case and the additional cited authority involve tha wvater
rate charged by the municipally-owned utility to nonresident



customers. The Clty's argument is not supported by McClellan,
aupra, insofar as a municipality was not selling water to a PSC-
regulated ukility. At the time the }MeClellan opinion wasm
rendered, watar districts ware exenpt from PSC regulaticn. This
court subsoquently expressad the naed for P8C ragulation in cases
dealing with city utilities, and the legislature, by its
amendment of KRS 278.010(3), brought water districts within the
POC's jurisdiction., Additicnally, the legislature enacted XRS
278,013 which, of itmelf, ramoves any doubt that watar districts
were subject to PSC regulation.

- Tha statutory exception applicable to rates and marvice
as provided will prohibit cities from sxercimsing control over
rates charged and the service provided to customers of local
utilities. Jurisdiction toc regulate such rates and service has
besn exclusively vested in the PSC. The record in this case
discloses & doubling of the wholesale water rates charged to the
District within a two-ysar period, with a direct impact -
upon the District's utility rates and servica. Added to the
force which the City sought to &apply was a call to terminate
service by declaring the parties’ contract null and void. It is
apparent that the City, through (ts snhanced water sale
ordinances, did not direct tho setting of any particuler rate
schedule, but its action profoundly and directly impscts the
District's genaral revenue level, which iz ona of the first steps
in rate making. The City's action i3 an improper éngaqamlnt in
rate making and strongly supports PSC jurisdiction. The
statutory definition of utility is not to serve as an
impanatrable shield to afford the City i{mmunity.



The City urges that the circult court should baear the
jurisdiction of this case for no other reason than it is cna of
contract interpretation. Wara this the sole lsaue, we would
state that matters of contract interprotaticn are wall within the
court's expertiase and not that of utility regulatory agenciea.
Texas Gaz Trans gion Corp. v. 11 il , 363 U,8, 283, 80O
8.Ct. 1122, 4 L.Rd.2d 1208 (1960). But, again, the ilssue is
whether Simpson Circuit Court has jurisdiction over the mattaxs
raized in the City's complaint or whether jurisdiction wam veated
within the province of the P3C by the legislature and with the
authority to do mo flowing from the exercise of the police power

of the state, See Southerp Ball, supra.

The City's unilateral adoeption of the two water-rate
ordinances doubled the water charge and, in no uncertain terms,
was an act that directly relatad tc the rate charged by the water
digtrict. The City's declaration tp hold the parties' contracts
null and void constitutes a practice relating to the ssrvice ol
the water district. The City's analogy of comparing its salae of
traatecd watar to coal supplied to an electric utility bears
little relationship to the issue herein. The manifest purpose of
tho Public Service Commission is to require and insure fair and
uniform rates, pravent unjuai discrimination, and prévcnt ruinoﬁl

competition. City of Olive Hill v, Public Pervice Commianiop,
Ky., 203 5.W.2d 68 (1947). Alsoe, tha mervice ragulation over

which the commisaion was given jurxisdiction refers clearly to the
gquantity and quality of the commodity furnished ap contracted for
with the facilities provided. acplen Gas Co. Ke Y

City of Barbou lle, pupra.



While the city finds cemfort in relying on City of
Geprgetown v. Public Service Commisaion, Ky., 516 S.W.2d 842
{1974), in its argument against the rates and service exception,
wa clearly discern that there is no existing aupport. The
partien were engaged in a dispute of territorial jurisdiction,
between a private utility and a city utility and the issue
therein affacted neither rates or service ap it does in this
casa, Additionally, jurisdictiocn ovar the city was rejected
because it waa a "parson” as defined by KRS 278.020(1l). Thus,
secondly, the rates and sarvice exception had no relationship to

the issua raised in City of Gecpgetown, Bupga.

The City candlidly admits that th; Public fService
Commigsion has expertise in rasolving diaputes over ratas and
service but that conatruction of KRS 278.040(2) and KRS 278,200,
as maintained by the District, creates a paradox and serves to
illustrate that where no contract exists between a city and a
regulated utility, the courte would be called upon to resolve
rates and service disputes. However, from a practical point of
view, there has always been a contract/agreemsnt in place and in
oparation at the time a2 City supplied water to a utility. Once
established by contract, such service c¢an only ba abrogated or
changed after a hearing before the PSC. XRS 278.200. ake
Co. v. Public Service cCommissicn, Ky., 357 5.W.2d 701 (1962).
The PSC acts as a quasi-judicial agency utilizing its authority
to conduct hearings, render findings of fact and conclusions ot
law, and utilizing its expertise in the area and to the merits of

rates and service issues.



Tha rates and sarvice exception offectivoly inmures,
throughout the Commonwealth, that any waterx dimtrict
consumer/customer that has contracted and become dependaent for
its supply of water from o clty utility i3 not subject to either
axcessive rates or inadequate service.

Tha Court of Appeals’ opinion ir reversed and the
opinion and order of Simpson Circult Court is affirmed.

Stephang, C.J., Lambert and stumbe, JJ., conour,

Wintarsheimer, J., dissents by separate opinien in
which Leibaon and fpain, JJ., join,

-
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~

DISBXNTING OPINION BY JUSTICEY WINTIRSHEINMER

I respectfully diasent fzom the majority opinion bacause the
Court of Appeals correctly determined that the Bimpson Circuit
Court had juriadiction over &8 contract disputse between tha City
of Franklin and the water dimtrict. The Puhlic Service
Commission has jurisdiction only over the rates and services of a
"utility," publicly or privately owned, as distinguished from
city~owned.

XRS 278.010(3) claarly provides that "utility means any
parson except a cilfy, who owns, contrels or operates or manages
any facility used or to be used in connection with . . . the
impounding, distribution or furnishing of water <¢o or for the
public for compensation."' The majority cpinion should not ignore
the plain maeaaning cof the statuta,

Contrary to the argument of the water district, the PSC act

was intended only to transfer the city's prasxisting power over



rates for services rendarod by a utility within the city limits.
The statute does not grant the P3C jurisdiction over the rates

charged by a c¢ity-owned utility which {s not a utility as defined
in KRS 278.010(3).

Southern Bell Telaphone & Telegraph Co. v. City of
Louisville, 263 Xy 286, 98§ S.W.2d £9% (1836), hald that the
provisiona of BSection 4 {n) of the PSC act did not conflict with
Sections 163 and 154 of the KXentucky Conatitution. The case
carefully distinguished betwean the rights of city-owned
utilities and publicly ownaed private utilitiens. The purpcse of
Section 4 (n) of the original PSC act was not to grant the
commission jurisdiction over the rates of city-owned utlllitiles,
rather the statute was intended to transfer jurisdiction to the
commission over public utility rates which had been fixed
initially by a city at the time & utility franchise was granted.

This exempticn of city-owned water utilities from cemmission
regulation has been a part of the law for at least 58 years. )
1936 Kentucky Acts, Chap. 92 § l{(c). McClellan v. Loulsville
¥ator Company, Ky., 351 §.W.2d 197 (1961), hald that the
exemption provided for cities axtends to all operations of a
municipally=-owned utility.

MeClellan, supra, followed a 1line of cases including City of
Olive Hill v, Public Sarvice Com‘n, 305 Ky. 248, 203 6.W.2d 68

(1947); Loujpgville Water Co. v, Preston Street Road Water Dist.,

Ky., 256 B.W,2d 26 (1953) and Louisville Water Co. v, Public

Service Com'n, Ky., 318 S.w.2d 537 (1958). McClellan was

2



followed in City of Georgetown v. Public Service Com'n, Xy., 3516
S.W.2d 842 (1974) in which the court stated, "We feel compellad

to follow the clear language of XRS 278.010(3)."

The Court of Appeals decision doss not leave the water
digtrict and {ts customers at the complete mercy of the city.
The circuit court has jurisdiction to adiudicate all lssuas
ariaing ocut of the contract on the merits, includind any clainm
that the rates charged by the city are arbitrary or unreasonable.

The rates and services exceoption has nothing to do with the
rates charged by a city-owned utility. The history of the Public
Service Commission Acts indicates that the rates and services
excaption is simply a statutory exceptlion to the power of a city
te fix by contract the rates charged by a utility for services
inside the city linits. Prlor to the adoption of the PSC Acts,
citias regulated tha rates charged by utilities for services
inside the city limita. In exexcising lip power Lo grant a
franchise to use the public streets purguant to Sections 163 aﬁd
164 of tha Kentucky Constitution, a city could establish a
utility's initial retes in the franchise agreament. CZf.

Frankfort Natural Gas Co. v. City of Frankfort, 204 Ry. 234, 263

8.W.710 (1924). During the existence of the franchisa agreement,

the city and the utility were free to modify thosa rates by

additional contractual agreement. Johnson County Gas Co. V.
Stafford, 198 Ky. 208, 248 S.W. 515 (1923).

From a historical perspective, Chapter 278 was adopted in
the early 1930's when many utilities had contracts with citios



which cobligated the utilities to furnish services to the citizens
of the city under uniform rates and conditions. The utility was
pormittad to place ite lines along the public ways, and in
return, the utility paild an annupal flat franchise fee cor
percentaga of revenues to the city.

It is essential to recognize the fact that it is the City,
which is not a private or public utility, that is furnishing the
service and arbitrarily or by negotiation presoribing a rate. It
is not the promulgated service rate of a resale customer of a
city that would be an issne. It has been ganeral policy that
because the PAC has no jurigdiction over the former, it has no
jurisdiction over its rate probleoms.

KRB 279.040(2) gave the PBC exclusive jurisdiction over the
regulation of rates and utilities, but by definition, excluded
the city, Thers was 2 poriod of time whaen cities filed certain
reports with the PSC. The remainder of KRS 278.040(2) ressrvas
the rights of a city or other political subdivision, such as a

county, to affectuate safety and environmental protection

regulations.
Benzinger v. Union Light, Heat & Power Co., 293 Ky. 747, 170

B.W.2d 38 (1943), consideraed the intention of the leglialature as
stated in Section 4 (n) of the PSC act to the effact that {t was
exprassly stated that the intention was to confer jurisdiction
only over the matter of rates and service. FPeoples Gas, supra,
and Banzinger indicate that the original Saction 4 (n), now KRS
278.200 and 278.040(2), created an exception to the authority of



Cities to regulate the rates of a utility for gservices randered
inside the city limits. There is nothing in the statutory
language which creates an esxceftion to the exemption of clty-
owned utllities from PSC jurisdiction. The PSC jurisdiction wam
limited to the rates and services of a utility.

3y statutory definition, the City of Franklin is not a
public utility subject to the jurisdiction of the PSC. XRs
278.010(3). However, the Simpson County Water District, which is=s
organized under KRS 74 is considered to be a public utility
subject to the jurisdiction of the PSC. KRS 278.018.

- The only public utility in this disputs is the Simpson
County wWataer Diaetrict. Thae wheolesale rates for water sold by the
city to the water district do not constitute a charge cor other
compensation for services renderad by the distriet. Accordingly,
they are not rates within the statutory definition provided in
KR8 278.010(11).

In addition, the rates charged by the water district do not
ralate to the "gquality” or" quantity” of tha watar sold by the
district so as to fall within the statutory definition of
service. Cf. Benzinger at page 41.

KRS 278.200, which gives the PSC jurisdiction over rates of
any utility that has been or may be fixed by any contract,
franchise or agreement between the utllity and any city fails to
consider that this contract dces not purport to fix the rates
chargaed by the District which is the only publlic utility in



question. The contract sata only the rates charged by a clty-
ownad utility. XRS 278.200 dces not apply in this situation.

The legislative history of tha regulatory acts indicates
that sales by a city-ownsd utility to 2 water digtrict are exempt
trom PSC regulation. From approximataly 1936 to 1964, both
cition and water districts were excapted from the deflinition of a
"gedlity." 1In 1964, the Goneral Assembly deleted the exception
for wator districts and expressly provided that districts were
public utilities subject %o the jurisdiction of the PEC. gity of
Gaorgetown v. Public Barvige Com'n, Ky., 316 8.W.32ad 842 (1974).
This Court held in the }cClellan case that a olty's exemption
from PSC regulation extended to all operations of a city-owned
utility, whether within or without clity limits. Approximately
three years later, in the 1964 amendments to the PEC act, the
lagislature dild not attempt to overrule MeClellan by subjecting
any of the activities of a city-owned uvtility to commission
regulation. The legislature only granted the PSC jurisdiction”
over rates charged by the watar digtricts,

After that time, & water district could not pass on a
wholesale rate increase to its customers without filing a rate
case in which the imposition of the new rates by the district
could be delayed for five months., KRS 278.190(2). Again, in
1986, the Geneoral Assambly considered the problem of regulatory
lag by permitting a water district to pass on an incresse in
wholesale rates to its customers immadiately without commisaion

approval. KRS 278.015(2). Once again, in addressing the problenm



of regulatory lag, the General Assembly did not subject city-
owned utilities to PBC ragulaticn me that the commission could
consider the increased wholesale ratea of a city-owned utility
aimultanecualy with new retail rates cf a water district. There
would be no neceasity for the 1986 legislation if the wholasale
rates of a city-owned utlility had been subject to PSC regulation.

KRS 278,200 recognizes the fact that at the time of the
enactment of cChapter 278 some utilities had contracta with cities
for the rendition of utility services. This section prevents a
sudden arbitrary abrogation of a utility contract with a city
unti) a hsaring has been held hefore the PSC in the manner
prescribed by the statute. Consequently, the commission could
change any rate that has besn fixed by contract betwesn the
utility and the city for services by a utility within the city as
to its citizens but only atter a public hmaring. In this mannar
it appears that a legal issue of constitutional proportions, the
abrogation of contracts affecting the public, would be avoided by
reason of affording due process. The days of city control over
public utilities are long past.

Under Section 200, it is clear that because the commission
is not bound by any contract, franchise or agreaement for service
betwaen a utility and the city in which it operatas, it can
prescribe raascnable rates fcor & utillity to charge within a city.
Howavaer, because the city itself is not a utility as defined in
KRS 278.010(3), & municipal water plant sets its own rates.



Accordingly, the city no longar has the power to regulate rxates
of privately-owned utilities. It ham bsen superseded by the PSC.

A city does retain inherent polico power under KRS 278,040
(2) over all public utility lines within the city limits and it
has statutery jurisdiction by exclumgion as a utllity under XRS
278.010(3) over any utility plant owned and operated by itwmelf,
Therafore it can set its own rates without PBC apprxoval, but not
the rates of privately-owned utilitiess. Moreovsr, city-owned
water or eslectric plants are not subject to PAC safety or health
regulations. Such is the regulatery province of tha Xentusky
Diviaion of Wataer (DOW), EPA and other agencies. Cities file no
reports with the PSC. Neither can the PBEC ba an arbitrater of
city matters.

In thie situation, the city as a suppller is exprossly
oxcluded from the definition of a utility in XRS 278.010(3). 1In
view of tho fact that the city i» specifically excluded from the
definition of a utility in the statute, thoro is no ambiguity or
conflict giving the courts a vehicle to construe the city aas
subject to PEC regulation and exaclude ite right to file in
Qircuit court to determine the contractual obligations Lf any to
the Simpseon County Water Digtrict, '

in my'vtew the circuit court, and not the P3C, is the proper
forum for the adjudication of the merits of this dispute, I

would affirm the Court of Appeals and reversa the trial court.
Laibeon and Spain, JJ., join in cthis dissent,



