COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

AN INVESTIGATION OF ELECTRIC RATES OF
LOUISVILLE GAS AND ELECTRIC COMPANY TO
IMPLEMENT A 25 PERCENT DISALLOWANCE OF
TRIMBLE COUNTY UNIT NO, 1l

CASE NO. 10320

St S St Tomt
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This matter having arisen upon the Commission’'s own motion
and upon the Franklin Circuit Court's Order in Civil Action Nos.
89~-CIr-1783, 89-CI~-1784, and 89-CI~1608 entered on September 27,
1991 directing a remand and mandatorily enjoining the Commission
to take certain action. A copy of the Court's September 27, 1991
Order is attached as Appendix A and incorporated herein.

The Franklin Circuit Court Order mandatorily enjoins the

Commission as follows:

a. the Commission shall forthwith determine the
amount of monies realized by LG&E in the recent sale of
the one~half portion of the disallowed capacity of the
Trimble County plant to a third party. The Commission
shall immediately thereafter order a rebate of these
meonies with interest to the ratepayers and establish
rates to effect this rebate.

b. the Commission shall forthwith order the refund
of monies collected by LG&E subject to refund under Case
No. 10064 with interest less $11 million and establish
rates to effect this refund,

c. the Commission shall determine pursuant to
statute and Constitutional due process the remaining
benefits due the ratepayers of LG&E from the reduced
revenue requirements if LG&E sold an additional 12 1/2
percent Jjoint ownership interest in Trimble County less
the monies collected subject to refund under Case No,
10064 and now ordered refunded by this Court. The



Commission shall then set rates to effect the additional
rebate.

IT IS THEREFORE ORDERED that:

1. LG&E shall file with the Commission by January 7, 1992
all documentation indicating the amount of money realized by LG&E
in the recent sale of the one-half portion of the disallowed
capacity of the Trimble County plant to a third party including
but not 1limited to the purchase sale agreement and all other
related written documents. All other parties shall file comments,
if any, or related documentation with the Commission by January
23, 1892.

2. All parties shall file with the Commission by January 7,
1992 responses to the following questions:

a. How should the rates to be established to effect
the rebate/refund ordered in paragraph {a) and (b) of the
above-mentioned Court's Order be structured?

b. Over what period of time should the rebate/refunds
ordered in paragraph (a) and {b)} of the above-menticned Court's
Order be made?

C. What rate of interest should apply to the
rebate/refunds ordered in paragraph (a) and (b) of the
above-mentioned Court's Order?

3. All documents and information required in ordering
paragraphs 1 and 2 above shall be filed with the Commission with
12 copies and a copy provided to all parties of record,

4. Therz shall be a hearing held on February 27, 1992, at

10:00 a.m., Eastern Standard Time, in Hearing Room 1 of the



Commission's Offices at 730 Schenkel Lane, Frankfort, Kentucky,
for the purpose of taking all evidence necessary to determine the
remaining benefits due the ratepayers of LG&E from the reduced
revenue requirements if LG&E sold an additional 12 1/2% joint
ownership in Trimble County less the monies collected subject to
refund under Case No. 100641 and otherwise ordered to be refunded
by the Court. All parties shall prefile all testimony to be
offered at the above-scheduled hearing no later than February 7,

1992,

Done at Frankfort, Kentucky, this 17th day of December, 1951.
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Case No. 10064, Adjustment of Gas and Electric Rates of
Louisville Gas and Electric Company.



COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT
DIVISION II :

89-Cr-1733
and
89-CI-178B4

COMMONWEALTH OF KENTUCKY, ex rel.
FREDERIC J. COWAN, ATTORNEY GENERAL

and

METRO HUMAN NEEDS ALLIANCE, INC., et al

PUBLIC SERVICE COMMISSION OF KENTUCRY, et al

89-CI-1608

JEFFERSON COUNTY, KENTUCKY, ex rel.
MICHAEL E. CONLIFFE,
JEFFERSON COUNTY ATTORNEY, et al

PUBLIC SERVICE COMMISSION OF KENTUCKY
and
LOUISVILLE CAS AND ELECTRIC COMPANY
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On February 1, 19%1, this Court entered a judgment

‘which held that the Public Service Commission's order adopting

and approving the "Stipulation and Settlement Agreement" dated

October 2, 1989, was contrary to the provisions of Chapter 278



and-viclated plaintiffs’ due process rights. +This Court

dirzcted the parties, in an crder dated February 25, 1921,

8|

IJ.

to Erief the issue of a specific remedy. A heazaring was held
on March 12, 1251 on this issue. Plaintiffs contend that the
ratabayers are entitled to have the monles which were csllected
by Louisville CGas & Electrie pursuant to the Commission's prior
order refunded by the Court, under the coctrine of eguitable
restitution. Defendants contend that the matter should ke
remanded to the PSC.

Plaintiffs rely on three cases to support the remedy

of equitable restitution. In the case of Atlantic Coast Line

Railroad Co. v. Fleorida, 295 U.S. 301 (1935), the Supreme Court
reccgnized the doctrine of restitution but declined to z2zely it.
In that case, a railroad carrier had collected freight charges
in accordance with an Interstate Commerce Commission order which
was subsequently set aside for want of necessary findings. Id.
at 305. The issue before the Court was whether restitution
should ke given by the carrier for the whole or part of rates
which were collected while the order was in place. Id. In
order teo merit restitution, the aggrieved party "must show that
the money was received in such circumstances that the possessor
will give offense to equity and conscience if permitted to retain
“ie." Id. at 309. The doctrine of restitution rests "in the
exercise of a sound discretion, and the Court will not order it

where the justice of the case does not call for it, nor where



the process 1s set aside for a mere slip." Id. a% 310. The

where the ma+ttcar had gene tack keforz the Commission and iz
had¢ "filald] its rezcrt in the prorer form." I4. at 3106

iZ the regulatory commissicn were permitted to discharge i:os
crorer functisn oI prescribing a just scheduls aftar the unlaw-
ful one had fallen," the Court declined to use iis egulzakls
power to crder restitution. Id. at 316.

A North Carolina case rezlied upon by plaintiffs,

tate v. Conservation Ceouncil eof North Carolina, 329 S.E.2¢ 679

{(N.C. 1984}, held that wheres a rate has not keen "lawfully
estakzlished”, the Court may dirzct the Utilities Commission to
order a refund. Id. at B85. Tha statuts providing for review

of the Commission's decisions gives the court the power to
"affirm, reverse, remand, or mcdify the corder of the Commission.”
id. at 686. North Carolina G.S. Section 62-94 (b). The Supreme
Court of North Carolina held that allowing the restitution of
funds collected as a result of unlawful rates could ke the onlyv
remedy, as "[t]lo hold otherwise would deny ratepayers who appeal
from erroneous orders of the Commission adequate relief while

allowing utilities to retain the proceeds of rates that were

"illegally charged.™ State v. Conservation Council of North
Caroclina, 320 S.E. at 686.

In the case of Mountain States v. Arizona Corpeoration




Commission, Ariz. App., 604 P.22 1144 (1980), the Court of
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upon Atlantic Coast Line, surra, in

‘.-

Appezls of Arizona rel
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helding that rates unlawiully ccilected by the Mcuntain States

Telerhone and Telegraph Comzany snould ke refunded. The Cours
follswed "the general principle laid dewn by Justice Cardezo

in Atlantic Coast Line, supra, that amcunts collected under an

invalid ecrder shculd ke refunded unless to‘do sc would ke unjust
in the particular circumstances of the case.”® Id. at 1147. The
court found that "unless the pessibilicy of a refund exists,
there is no effective remedy whatsoéver for alleviating the
effects of an invalid rate increase." Id. at 1146. The Arizona
statute providing for judicial review of Commission orders, like
the Norﬁh Carolina statute, prevides that "judgment shall ke
givep affirming, modifyving, or satting asidé the original or
amended order." Arizona Revised Statutes Section 40-254 ().
Defendants contend that these three cases are
inapposite and that restitution would constitute "judicial

rate-making." Defendants argue that the Mountain States, supra,

and Conservation Council of North Cardlina, supra, cases do not

apply, as the Arizona and MNorth Carolina statutes provide for
"modification" of Commission orcers and this Court "lacks juris-
diction to 'modify’ orders of t-. FSC" because of Kentucky law.
‘However, KRS 278.45%0 provides t- .- “{ulpon final submission of
any action brought under KRS 27:.+.0, the ¢ircuit court shall

enter a judgment either sustaining the order of the Commission



Co. v. Energy Reculator Commission of Kentuckwy, ®r., 5823 S.w.2¢

904 (1981) and Ccmmonweal=n ex rel £:evhens v. Scuth Centrai Bell

Telephone Co., Ky., 545 §.w.24 %27 {(15878) fcr the mropesiticn

that such a modification encompassing equitable restitution weould
be contrary to Kentucky law, as it would constitute "judicizl

rate-making." That conclusion is untznakle. In Kentucky Powver,

supra, the Supreme Court held that the circuit court's "refusing
te permit a recﬁening of the administrative proceeding, thus
'prematurelv terminating the Commission's lnguiry'' éid not
interfere with the rate-making rrocess. Id. at 907. While it
is the duty of the regulatory agency to £ix rates, it is "the
right and duty of the court to protect pafties who are subject
to the authority of such an agency from arbitrary and capriciocus
treatment."” Id. Although the circuit court had remanded the
case, the Supreme Court recognized that the court was not obliged
to remand it for all purposes and leave the Commiséion free to
start the inquiry all over again.” Id. at 908.

In South Central Bell Telephone, supra, the issue

was whether or not a temporary injunction could issue restraining

the Commission from enforcing the terms of a rate order. In
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that case, the Tcurt held that the language of KRS 278.410 with
regard to pra2liminary injuncticns mandates that the czsurs gran:

arms "provided by law." Id. at 93iiL, The
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sugh relief vyzcn the
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court's neolding tnat eguitaple principles czuld not te usad

applied to the fact
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of that particular case, where rztz-maxing

was involved.

B

Scuth Central Bell was not a case in whizh

improper €x rarte contacts led to a settlement agreement, nor
did the case involve the final dispeositicon of a remedv.

Defendants further contend that Stephens v. Kentucky

Utilities Co., Ky., 562 S.W.2d 155 {1978), stands as & bkar o

egquitable restitution. The issue in that case was whether the
trial court could receive new evidence. Id. at 158. The courtc
held that the starutes creating judicial review of the rzte
fizxed by the Public Service Commission limit the cocurt's gower
of review. Id. at 157. This case, too, did not involve a
situation where a summary proceeding before the Commission
resulted in complete disregard of rate-making procedures and
principles.

The case at bar inveolves three separate proceedings
pefore the Commission, all of which have been incorrporated into
the record in this case. In Case Number 9934, the Commission
ordered the disallowance of 25% of the Trimble County project
.and ordered that this disallowance be accomplished through a
rate-making alternative "which will assure the ratepayers of

LG & E that they will receive the benefits of the reduced



Revenue requirements which would result if LG & E sold a 25%
joint ownership interest in Trimble County as described in its

capacity expansion study -- 1987."

In Case Number 10064, a rate case, the Cocmmission

stated:

In the Order in Case No. 9934
entered on July 1, 1988, the
Commission found that 25 percent

of Trimble County should be dis-
allowed. In this proceeding, the
Commission has heard evidence with
regard to the rate-making treatment
of Trimble County CWIP; however,
there has been no specific testimony
offered regarding the various options
for rate-making treatment of a dis-
allowance of 25 percent of the cost
of Trimble County. Furthermore, in
Case No. 9934, since the Commission's
decision is being issued concurrently
with this Order, there has been no
specific investigation of the revenue
requirement effects of a 25 percent
disallowance of Trimble County.
Therefore, the Commissicon has deter-
mined that another proceeding will
be established to allow a full
investigation of this issue. An
Order establishing this case will

be rendered in immediate future.

In order to protect the interests

of the consumers and assure that the
disallowance will be recognized from
the date of this Order, the Commis-
sion is of the opinion that all
revenues assocliated with additions

to CWIP since LG&E's last rate case
should be collected subject to refund.
The Trimble County CWIP included in
rate base in LG&E's last rate case
was $268 million and Trimble County
CWIP has achieved a level of $82
million at the end of the test pericd
in this case. Applying the overall



rate of return allecwed in this case

to the increase in Trimble County

CWAIP of $111 millien results in an

annual provision of $:i1.4 million to

te collegtz< suiect t2 refuné. The

£inal amcunt ¢f disalicwance will ke

determined in the forthcoming Trimble

County CWIP case socon to be estab-

lished ané the current ratepavers

will realize the cenefits of the dis-

allowance when an Crder is issued in

that case.
Thus the Commission ordered that all revenues associatec with
the annual provision of 11.4 millicn dollars should ke cullectead
subject to refund pending a consideration of the effects of the
25% disallowance on the revenue reguirements of the Trimecls
County project CWIP. Case Numter 190320 was an investigaticn
into the effects of that disallcwance on those revenue require-~
ments in order to imrlement the 23% disallowance. Case Numter
10320 resulted in the "Yagreed settlement order" which has been
set aside by prior order of this Court in the ahove-styled
action. Case Number 10320 was established by the Commission
for two stated reasons: (a) to determine the refund to rate-
payers from the amounts cellected by LG&E pursuant to the
Commission order in Case Number 10064 at an annual rate of
11.4 million dollars from May 20, 1988, to January 1, 1981,
{the in-service date of Trimble) and (b} to assure the LG&E
ratepayers that they would receive the benefits of the reduced
" revenue requirements which would result if LG&E sold a 25%
joint ownership interest in the Trimble County plant.

Thus, there are two distinct periods in which CWIP



has been paié by the ratepaying public: (1} from May 20, 1388
through January 1, 19891 pursuant to the corders of Case Numcer
100584; ang (2) Erom 1978 through May 19, 1388 as a resulc ¢
previcus Commissicn orders in the Trimcle Ccuntv project czses.
Frem May 202, 1988 through January 1, 1321 LG&E
was rermitted to charge the Fatepaying cuklic subject to reiund
under Case Numter 10064 the sum cf 3i1.4 milliion annusllyy
for CWIP. Pursuant to that erder, LG&E has collected in excass
of 30 million dollars. aAdditicnally, pursuant to the now-
voided corder in Case Number 10320, LG&E has refunded to the
ratepayers 1l million dollars. The ratepayers are entitled
to have this money refunded, ané the Commission is so
instructed.
Furthermore, counsel fcr aprellant intervenors
state in their memorandum that L3&E has sold 12.5 percent of
the Trimble County plant capacity to a third party. This
assertion has not been denied by defendants and indeed is
deemed admitted in light of oral argument before the court on
September 27, 1991. LG&E has the benefit of the proceeds of:
this sale in hand. Equity regquires that these proceeds ke
returned to the ratepayers.

Case 10320 was also ez-:ziished to "assure the

_ratepayers of LG&E that they wil.. rzcelve the benefits of
reduced revenue requirements wh.:s wculd result if LG&E sold
a 25% joint ownership interest in Trimble County...." The



Commission must determine in which manner and in what amounts,
with appropriate interest, these benefits should flow to the
ratepayers. This det2rmination should ke made fairly and
expeditiously by the Cammission. LG&E cannot in good con-
science ke allowed to retain the procesds collected from the
ratepayers on the disallowed portions of the Trimble County
project.

Under KRS 278.450, Kentucky Power Co. v. Energy

Requlatory Commission, supra, and the principles of eguitable

restitution, this Court is authorized to order a refund of the
monies obtained as a result of the unlawful settlement agree-
ment. Without gquestion, ratepayers are entitled to the monies
collected subject to refund.pursuant ta the Commissicn's order
in Case No. 10064 and the monies collected from the sale of
one-half of the disallowed portion of the Trimble County plant.
The question left for the Commission is: how much more are the
ratepayers entitled to? As the Supreme Court stated in Ken-

tucky Power Company, supra, the duty of the court is to protect

parties that are subject to the authority of the Commission.
Given the unique circumstances of thils case, and the fact that
a refund amount has already been established by the PSC in
Case No. 10320 in the amount of 11.4 million dollars, this

. Court will order a refund in that amount. These amounts
collected under the PSC's order were obtained under such

circumstances that it would greatly offend equity and geed

10



conscience should the utility be permitted to retain them.

Atlantic Coast Line Railroad Cao. v. Florida, 255 U.S. 307,

309 {1933)., Necne of the cases cited by defendant estaciish
that a refund, in light of the court's power to modify the
PSC's orders, would constitute rate-making. Rate-making is
¢learly not the court's function. However, where the Ccmmis-
sion's acticns go cutside the bhounds of lawful rate-making,
then the court is authorized to insure that the unlawful
process will not be rewarded. The reasconing in the cases of

State v. Conservation Council of Morth Carolina, supra, and

Mountain States Telephone and Telegraph Co. v. Arizona

Corpeoration Commission, supra, is in accord with this Court's

view, The utility should not ke permitted teo profit through
charges unlawfully established. '

WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED that
this action is REMANDED to the defendant Commission which is
mandatorily enjoined as follows:

a. the Commission shall forthwith determine the
amount of monies reélized by LG&E in the recent sale of the
one~half portion of the disallcwed capacity of the Trimble
County plént to a third party. The Commission shall immedi-
ately thereafter order a rebate of these monies with interest
-to the ratepayers and establish rates to effect this rebate.

b. the Commission shall forthwith order the refund

of monies collected by LG&E subject to refund under Case No.

11
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10064 with interest less $11 million and establish rates to
effect this refund.

c. the Commission shall determine pursuant to
statute and Constitutional due process the remaining benefits
due the ratepayers of LGSE £rom the reduced revenue require-
ments if LG&E sold an additional 12 1/2 percent joint owner-
ship interest in Trimble County less the monies collected
subject to refund under Case No. 10064 and now ordered refunded
by this Court. The Commission shall then seét rates to effect
the additional febate.

SO ORDERED THIS ;2'7 day of SEPTEMBER, 1991.

JUDGE, FRANKLIN EIRC%ZT COERE
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