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PSC STAFF OPINION 2019-003 

Re: East Kentucky Power Cooperative, Inc. Request for Staff Advisory Opinion 
Regarding EKPC-Hydro Contract and Four Alternate Source Projects 

Dear Mr. Royse: 

The Commission acknowledges receipt of your November 19, 2018 letter on behalf of 
East Kentucky Power Cooperative, Inc. (EKPC) requesting an advisory opinion. This 
opinion represents Commission Staff's (Staff) interpretation of the law as applied to the 
facts presented. This opinion is advisory in nature and not binding on the Commission 
should the issues be formally presented for Commission resolution. 

A copy of your letter that sets forth the entirety of the facts and relevant exhibits is 
attached to this letter. You request a legal advisory opinion on two questions. The 
questions, summary of relevant facts, and advisory opinion follow. 

1. Your first question is whether the operative effect of the Commission's 
Order in Case No. 2018-00050 (Order)1 permits EKPC to treat four small alternate source 
power projects that were noticed but not yet in operation prior to the Order as "existing" 
facilities. You ask whether EKPC can honor the four alternate source power projects 
without acting in violation of the Commission's Order. 

1 Case No. 2018-00050, Electronic Application of South Kentucky Rural Electric Cooperative Corporation 
for Approval of Master Power Purchase and Sale Agreement and Transactions Thereunder (Ky. PSC 
Sept. 27, 2018). 
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EKPC generates and transmits electricity to 16 owner-member cooperatives (Owner­
Members) under an all-requirements wholesale power agreement. On September 27, 
2018, the Commission entered the Order at issue, which found, among other things, that 
the contractual agreements (Amendment 3 and MOU) that permitted Owner-Members to 
obtain a limited amount of electricity from a source other than EKPC (Alternate Source) 
were not fair, just, and reasonable, but also stated that this finding applied prospectively 
and did not impact existing Alternate Source projects. 

You state that in early February 2018, three of EKPC's Owner-Members filed notice of 
small Alternate Source projects, as required by Amendment 3 and the MOU. On February 
1, 2018, Licking Valley Rural Electric Cooperative Corporation provided notice of 304 
kilowatt (kW) photovoltaic installation that is behind the meter. Also on February 1, 2018, 
Fleming-Mason Energy Cooperative, Inc. provided notice of a behind the meter landfill 
gas generation project with a maximum capacity of 1,400 kW. On February 7, 2018, 
Jackson Energy Cooperative, Inc. (Jackson Energy) provided notice of two hydroelectric 
projects related to a purchase power agreement that Jackson Energy entered into with 
Lock 12 Hydro Partners, LLC (Hydro Partners) to purchase electricity from a new 
hydroelectric plant (Plant) owned and operated by Hydro Partners. You state that, in 
addition to timely providing notice, the three Owner-Members made significant investment 
in and significant development activity of each of the four Alternate Source projects prior 
to the entry of the Order on September 27, 2018. You also state that EKPC did not act 
on these notices in light of issues in the then-pending Case No. 2018-00050. 

Because the Hydro Partners' Plant is also relevant to your second question, you provide 
additional information regarding the Plant. You state that Hydro Partners' Plant will be 
interconnected to a Jackson Energy distribution line that connects to EKPC's Rice Station 
Substation (Rice Station) and that the Plant will primarily provide power to Jackson 
Energy members served by the Rice Station. You also state that the Plant has a capacity 
of 2.64 megawatts (MW), which is less than the peak demand of Jackson Energy 
members served by the Rice Station, and has an expected output of 1.24 MW. You 
further state that Hydro Partners expended a significant amount of money and completed 
construction on a large portion of the Plant. 

You state that you · agree with Jackson Energy's assessment that the Order exempted 
any Alternate Source that was in existence, but not completed and in operation, at the 
time of entry of the Order. As a basis for this conclusion, you note the significant financial 
investment in the four Alternate Source projects that were under development at the time 
that the Order was entered. You also state that these are the only projects that could 
qualify as "existing" under the Order and that any further projects of this nature will be 
undertaken by EKPC rather than by the Owner-Members. For the above reasons, you 
believe that the four Alternate Source projects were existing when the Order was entered, 
and thus the projects can proceed through completion and operation. 

In analyzing whether the four Alternate Source projects were "existing" as of the date of 
entry of the Order, the Commission's treatment of the power purchase agreement (PPA) 
at issue in Case No. 2018-00050 is instructive. The Commission found that the PPA 



Mr. David Royse 
March 22, 2019 
Page 3 

should be denied because it failed to satisfy requisite standards in KRS Chapter 278. 
This finding was separate and apart from the Commission's finding that Amendment 3 
and the MOU were not fair, just, and reasonable. Thus, even if the Commission found 
that Amendment 3 and the MOU were fair, just, and reasonable, it would not have 
approved the PPA at issue in Case No. 2018-00050. The Commission further found that 
the PPA was not an existing source because it was conditioned upon a contract term - a 
final, non-appealable order from the Commission approving the PPA - that was never 
satisfied. Because the PPA was subject to a condition precedent, the PPA never became 
effective. 

Here, the four Alternate Source projects can be distinguished. Unlike the PPA, which 
never became effective, the three Owner-Members had taken significant steps beyond 
the timely notice to EKPC six months before the Order was entered. Based on facts in 
the letter, significant development activity and construction had been undertaken, and 
significant funds expended on the four Alternate Source projects prior to the date of the 
entry of the Order. Thus, Staff is of the opinion that the four Alternate Source projects 
were existing as of the date of the Order and that the projects can proceed as planned 
without violating the Order. 

2. Your second questions is whether a contract between EKPC and Hydro 
Partners (EKPC-Hydro Contract) requires Commission approval under KRS 278.300 as 
an evidence of indebtedness. 

Your second question relates to the Plant that Hydro Partners is developing at Lock 12 
on the Kentucky River. As discussed above, the Plant will be interconnected to a Jackson 
Energy distribution line that connects to EKPC's Rice Station. You state that during 
certain low loading periods, the output of the Plant is expected to exceed the total load of 
Jackson Energy's members receiving power from the Rice Station and there will be 
surplus electricity that will flow from the Jackson Energy system into the EKPC substation. 

The EKPC-Hydro Contract was executed in May 2018. Under this contract, EKPC has 
agreed to purchase the surplus electricity from the Plant at a price equivalent to the PJM 
Balancing Market at the EKPC Aggregate load node. According to the express language 
of the contract, "[t]he Parties acknowledge and agree that the EKPC purchases hereunder 
are expected to be infrequent and will only be for the few periods when the Plant output 
exceeds use by Jackson Energy members served by the Rice Station Substation." The 
contract also includes a condition precedent that EKPC must receive approval from the 
Commission to perform the agreement. 

You cite to PSC Staff Opinion 2012-009 in which Staff concluded that two purchase power 
agreements related to stranded gas and landfill gas did not trigger the requirements of 
KRS 278.300 because the utility was only obligated to pay for electricity actually 
generated and thus the agreements at issue did not constitute evidences of indebtedness. 
You contend that, for the same reason, the EKPC-Hydro Contract is not an evidence of 
indebtedness because EKPC is only obligated to periodically purchase very small 
amounts of surplus electricity during low loading periods where Jackson's demand behind 
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the meter is insufficient to utilize the entirety of the Plant output, at which point EKPC will 
purchase the surplus energy at market price for the express purpose of facilitating the 
Jackson Energy project. 

KRS 278.300(1) provides that 

No utility shall issue any securities or evidences of 
indebtedness, or assume any obligation or liability in respect 
to the securities or evidences of indebtedness of any other 
person until it has been authorized so to do by order of the 
commission. 

As stated in PSC Staff Opinion 2012-009, the Commission previously determined that 
electric utilities subject to the Commission's jurisdiction could enter into long-term 
purchase power contracts without prior Commission approval, but that inclusion of 
minimum payment obligations or take/pay provisions may require prior approval under 
KRS 278.300 as evidences of indebtedness. 

Based on the facts presented in your letter, the provisions of the EKPC-Hydro Contract 
do not appear to contain any minimum payment obligations or take or pay commitments 
that would trigger the requirements of KRS 278.300(1 ). Under the terms of the proposed 
contract, EKPC will purchase surplus electricity, the purchases will be infrequent, and will 
be at a price equivalent to the PJM Balancing Market. Staff is of the opinion that the 
EKPC-Hydro Contract is not subject to the requirements of KRS 278.300, is not an 
evidence of indebtedness, and therefore Commission approval of the proposed contract 
is not required. 

This letter represents Commission Staff's interpretation of the law as applied to the facts 
presented. This opinion is advisory in nature and is not binding on the Commission should 
the issues herein be formally presented for Commission resolution. Questions concerning 
this opinion should be directed to Nancy J. Vinsel, Assistant General Counsel, at 502-
782-2582. 

Sincerely, 

Y\~V~ 

J.E.B. ~ey 
Acting General Counsel 

NJV/kg 

Attachment 
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Via Ha1'd-Delivery 

Hon. Gwen Pinson, Executive Director 
Kentucky Public Service Commission 
P.O. Box615 
211 Sower Boulevard 
Frankfort, KY 40602-061 5 

RECEfVED 

N.OV I 9 2018 

PUBLIC SERVICE 
COMMISSION 

Re: East Kentucky Power Cooperative, Inc. Request fo r Staff Advisory Opinion 

Dear Gwen: 

On behalf of our client, East Kentucky Power Cooperative, Inc. ("EKPC"), we 
respectfully submit this request for a Staff Advisory Opinion. 

The following factual background is pertinent to this request: 

I . Lock 12 Hydro Partners, LLC ("Hydro Partners") is a Kentucky limited liabil ity 
company, whose address is 41 4 South Wenzel Street, Louisvi lle, Kentucky 40204. 

2. Hydro Partners is developing and installing a new hydroelectric plant and will be 
producing "run of the river" electrical power at the Ravenna Hydroelectric Project (FERC Project 
No. 132 14) at Lock 12 on the Kentucky Ri ver (the "Plant"). 

3. EKPC is a rural electric cooperati ve that generatt::S and transmits electricity to its 
sixteen ( 16) Owner-Member Cooperatives ("owner-members") includi ng Jackson Energy 
Cooperative, Inc. ("Jackson Energy"). 

4. Hydro Partners entered into a Power Purchase Agreement with Jackson Energy, to 
sell the output from the Plant to Jackson Energy pursuant to Amendment 3 of its wholesale 
power supply contract with EKPC. 

5. Hydro Partners' Plant wi ll be interconnected to a Jackson Energy di s tribution 
line that connects to EKPC's Rice Station Substation, and said Plant will primari ly provide 
power to Jackson Energy members served by the Rice Station Substation. 

6. EKPC owns the Rice Station Substation. Transmission services for the 
substation are supplied by Ken tucky Utilities Company ("KU"). 
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7. During certain low loading periods, the output of the Plant is expected to 
exceed the total load of Jackson Energy's members receiving power from the Ri ce Station 
Substation, and surplus electricity will now from the Jackson Energy system into the EKPC 
substation. 

8. On or about May 11 , 20 J 8 , EKPC and Hydro entered into a contract (the 
"EKPC-Hydro Contract") whereby EKPC has agreed to pw-chase excess electric ity from 
Hydro Partner , if-arry, at a price equivalent to the PJM Ba.lancing Marker at [he EKPC 
Aggregate load node, subject to other tenns and conditions as set forth in the contract. The 
EKPC-Hydro Contract is attached hereto as Appendix A. 

9. As explained in Section I .A. of the Agreement between EKPC and Hydro: 

During the tenn of this Agreement, Hydro Partners shall deliver to 
EKPC all Electricity (defined a the actual metered electrical energy 
(expressed in kilowatt hours) delivered by Hydro Partners to EKPC 
and purchased by EKPC at the Point of D e livery), which is surplus lo 
the Jackson E nergy member load served by EKPC's Rice Station 
Substati on, and EKPC shall purchase same as provided herein . The 
Plant will have a design capacity of no more than 2.64 MW, which is 
less than the peak demand of Jackson Energy members served by the 
Rice Station Substation during mo~ t periods, with an expected output 
of 1.24 MW. The P arties acknowledge and agree that the E KPC 
purchases hereunder are expected to be infrequent and will only be 
for the few periods when the Plant output exceed · use by Jackson 
Energy m embers served by the Rice Station Substation. 

l 0. The EKPC-Hydro Contract also states: " It shall be a condition precedent to this 
Agreement becoming effecti ve that EK.PC must receive approval from the Kentucky Public 
Service Commission to perform this agreement within one hundred fifty ( 150) days from the date 
of execution of this Agreement." (On or about October 5, 2018, this provision was extended 
ninety (90) days by agreement of the contract parties.) 

l l . As the Staff is aware, in Case No. 18-00050, the Commission recently rendered 
an Opinion on September 27, 201 8, which addressed, inter alia, the operative effect o f 
"Amendment 3'' to the EKPC Wholesale Power Contract and the Memorandum of 
Understanding among the owner-members related thereto, with respect to "Alternate Source 
Elections." 1 

12. Jackson Energy issued its "Alternate Source" notice for th is project to EKPC on 
February 7, 2018. In li ght of the issues that were pt:nding in Case No. 18-00050, no action was 
taken on this notice by EKPC. 

1 A subsequent Order of October I, 20 IR con-cctcd a elcncal error 111 the September 27, 2018 Order 111mc: pro tune, 

and there fore, the Order as corrected is rcft:rred to herein as the Order of "September 27." 
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13. The Commission 's Order of September 27, 2018, states, in pertinent part: 

Pursuant to KRS 278.270 and KR.S 278.280, the 
Commission's finding that Amendment 3 and the MOU are not fair, 
just, and reasonable and resu lt in unjust preference, applies 
prospectively. Thus , from the date of the entry of this Order , the 
alternate source power provisions in Amendment 3 and the MOU are 

--~. UiC"lreJ:Jfl·om -m<PC's ta riff and no further a lternate source 1fower 
elections arc pemiissible. 

Because it applies prospectively, Lhc ex isting alternate source 
fac il ities arc not impacted by this find ing. The PPA is not an existing 
alternate source because it was conditioned upon a final, non­
appealable order from the Corrunission and the Commission had not 
approved the PPA prior to find ing that Amcndmenl 3 and the MOU 
arc not fair, just, and reasonable, and that no further alternate source 
power elections are permissible. Further. the Commission's finding 
that the PPA shou ld be denied because it violates K.RS Chapter 278 
stands separate and apa1t from the Commission finding that the 
alternate source prov is ions in Amendment 3 and the MOU should be 
s tricken from EKPC's because they violate KRS Chapter 278. 

14. Jackson Energy has communi cated its position to EKPC that the Order exempted 
any alternate source that existed at the time of entty of the Order, and because Hydro Partners 
has completed a large portion of the construction and has invested a significant amount of 
money, Jackson Energy considers these two hydro projects to be existing under the PSC Order, 
and plans to proceed with purchasing power from them when they are on line. 

I 5. There are two (2) other similar, small "Alternate Source" projects that were 
noticed by Licking Val ley Rural Electric Coo perative Corporation (" Licking Valley") and 
Fleming-Mason Energy ("FME"), respectively, on February 1, 20 18. The Licking Vall ey project 
involves a 304kW photovoltaic installation that is ''Behind the Meter." The FME project is a 
land fill gas generation project with a maximu m capacity of 1,400 kW, and is likewise "Behind 
the Meter." (Again, in light of the issues that wen: pt!nding in Case No. 18-00050, no action was 
taken on these notices by EKPC.) 

ln light of the foregoing factual background, EKPC requests the Staff to advise EKPC of 
the stafr s opin ion as to the following questions: 

(A) Whether the EKPC-Hydro Contract requires formal Commission approval 
under KRS 278.300. 

(B) Whether EKPC is permitted to treat th ese four (4) small, community-based 
alternate source projects that were noticed under Amendment 3 prior to the 
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September 27, 2018 Order of the Commission as "existing" so that these four (4) 
projects may proceed as planned. 

With respect to "Question A," EKPC notes that in April of 20 12, the PSC Staff issued 
PSC Staff Opinion 2012-009 to Jackson Energy Cooperative, in which the Staff concluded that 
two purchase power agreements related to stranded gas and landfill gas did not bigger the 
requirements of KRS 278.300(1) because Jackson was only obligated to pay for electricity 
acfually genera ea anff1hus thaflhey did not constifute " evidei1ce 0 indel5tedness."2 lnasf11ucn 
as EKPC is only obligated to periodically purchase very small amounts of surplus electricity 
during low loading periods where Jackson's demand behind the meter is insufficient to utilize the 
entirety of the Plant output, at which point, EKPC will simply purchase the energy at market 
price to facilitate the Jackson project, EKPC respectfully submits that this contract does not 
constitute "evidence of indebtedness" requ iring Commission approval. 

With respect to "Question B," EKPC does not contest Jackson Energy's contention that 
its two (2) hydro-electric projects were " pre-existing•· for purposes of the PSC Order. The same 
is true with regard to the Licking Valley and FME projects. EKPC supports these projects and 
understands that significant investment and development activity has al ready been undertaken 
with respect to each of these small, community-based projects, and that there are no other similar 
projects that were noticed or under development by any owner-members prior to the 
Commission 's September 27 Order. As such, these are the only projects that could qualify as 
"existing" under the Commission' s Order and any further projects of this nature will be 
undertaken by EKPC rather than at the owner-member level. There was no request for rehearing 
or appeal of the Commission 's Order and it is now final. For purposes of clarity, EKPC simply 
seeks confirmation from the Staff that EKPC can proceed in perfonnance of its contract with 
HydroPartners and in honoring the Licking Valley and FME projects, without acting in violation 
of the Commission's Order of September 27, 20 18. 

If you have any questions about this request, please do not hesitate to contact me. 

Very Trul y Yours, 

RANSDELL ROACH & ROYSE PLLC 

David T. Royse 

2 The Staff noted the Commission's determ ination in Administrative Case No. 350 ( 1993) where the Commission 
staled that long-term power purchase agreements could be entered into wi thout prior approval so long as they did 
not constitute "evidence of indebtedness." The Commission further observed that minimum payment obligations or 
take/pay provisions "may necessitate prior approval. " These concepts have also been recently addressed by the 
Commission in /11 the Matter of Investigation /11to the Proposed Water Ptircha.1e Agreement Between Louisville 
Water Cumpany and Hardin County Water District No. Z, PSC Case No. 20 13-00252. 
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Enclosure 

cc: Anthony S. Campbell, CEO, EKPC 



POWER PURCHASE AGREEMENT 
BETWEEN 

EAST KENTUCKY POWER COOPERATIVE, INC. 
AND 

LOCK 12 HYDRO PARTNERS, LLC 

__ T_h_is Power ~urchase Agreement ("Agreement") is entered into on the _!_£ day 

of February, 2018 between East Kentucky Power Cooperative, Inc., a Kentucky rural 

electric cooperative corporation whose address is, 4775 Lexington Road, Winchester, 

Kentucky 40392 ("EKPC"), and Lock 12 Hydro Partners, LLC, a Kentucky limited 

liability company, whose address is 4 14 South Wenzel Street, Louisville, Kentucky 40204 

("Hydro Partners"). Both EK.PC and Hydro Partners may hereafter be referred to as a 

"Party" and may be referred to collectively as the "Parties.'· 

RECITALS: 

WHEREAS, Hydro Partners is developing and installing a new hydroelectric plant 

and will be producing electrical power at the Ravenna Hydroelectric Project (FERC Project 

No. 13214) at Lock 12 on the Kentucky River (the "Plant"); and 

WH EREAS, EKPC is a rural electric cooperative that generates and transmits 

electricity to its sixteen (16) Owner-Member Cooperatives ("owner-members") that 

includes Jackson Energy Cooperative, Inc. ("Jackson Energy"); and 

WHEREAS, Jackson Energy is an owner-member of EKPC and purchases 

wholesale power from EK.PC under a wholesale power supply contract, as amended; and 

WHEREAS, Hydro Partners has entered into a Power Purchase Agreement with 

Jackson Energy, to sell the output from the Plant to Jackson Energy under Amendment 3 

of its wholesale power supply contract with EK.PC; and 



WHEREAS, Hydro Partners' Plant will be intercormected to a Jackson Energy 

distribution line that connects to EKPC's Rice Station Substation, and said Plant will 

primarily provide power to Jackson Energy members served by the Rice Station 

Substation; and 

WHEREAS, EKPC owns the Rice Station Substation an(rtransm1ss1on services for -

the substation are supplied by Kentucky Utilities Company ("KU"); and 

WHEREAS, during certain low loading periods, the output of the Plant is expected 

to exceed the total load of Jackson Energy' s members receiving power from the Rice 

Station Substation, and surplus electricity will fl ow from the Jackson Energy system into 

the EKPC substation; and 

WHEREAS, EKPC has agreed to purchase this excess electricity from Hydro 

Partners at a price equivalent to the PJM Balancing Market at the EKPC Aggregate load 

node, on the terms and conditions set out herein. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set 

forth herein, and for other good and valuable consideration, the receipt and adequacy of 

which are hereby acknowledged, the Parties hereto agree as follows: 

l. PURCHASE AND SALE. 

A. Electricity Sale. During the term of this Agreement, Hydro Partners shall 

deliver to EKPC all Electricity (defined as the actual metered electrical energy (expressed 

in kilowatt hours) delivered by Hydro Partners to EKPC and purchased by EKPC at the 

Point of Delivery), which is surplus to the Jackson Energy member load served by EKPC's 

Rice Station Substation, and EKPC shall purchase same as provided herein. The Plant will 

have a design capacity of no more than 2.64 MW, which is less than the peak demand of 

2 



Jackson Energy members served by the Rice Station Substation during most periods, with 

an expected output of l_.24 MW. The Parties acknowledge and agree that the EKPC 

purchases hereunder are expected to be infrequent and will only be for the few periods 

when the Plant output exceeds use by Jackson Energy members served by the Rice Station 

- Substation. EKPC will purchase only the Electricity, and it wiJJ have no right to or interest 

in any green tags, renewable energy certificates, carbon credits, or any other "green" or 

environmental attributes associated with the Electricity. 

B. Station Power. Hydro Partners shall have the right to consume Electricity 

generated by the Plant for the internal power supply needs at the site ("Consumed 

Electricity") . Hydro Partners shall not have the right to sell Electricity from the Plant to 

any third party, other than to Jackson Energy or EKPC. 

C. Quantity of Electrici ty. Hydro Partners will sell to EKPC all Electricity 

produced by the Plant and delivered to Jackson Energy's distribution system that is not 

consumed by Jackson Energy members served by the Rice Station Substation. This 

Agreement does not require the delivery of any minimum amounts of Electricity . The 

limit of the Electricity sold to EKPC in this Agreement shall be the output of the Plant (net 

of Plant demands) less that energy consumed by Jackson Energy's members. 

2. CHARACTER OF ELECTRICITY. 

All Electricity to be furnished by Hydro Partners to EK.PC shall be alternating 

current, three phases, 12,470 volts, 60 Hertz. 

3. POINT OF DELIVERY. 

The "Point of Delivery" shall be at the metering point in EKPC's Rice Station 

Substatjon. All Electricity at the metering point moving from the Rice Station Substation 

3 



into the Jackson Energy system shall be deemed power sold by EKPC to Jackson Energy 

in accordance with the existing wholesale power supply contract, as amended. All 

Electricity at the metering point moving from the Jackson Energy system into the Rice 

Station Substation shall be deemed a power sold by Hydro Partners to EKPC under this 

Agreement. Title to, risk of loss and control and possession of the Electricity shall pass 

from Hydro Partners to EKPC at the Point of Delivery. EKPC shall be solely responsible 

for the provision and maintenance of the EKPC Facilities (de.fined below) necessary to 

receive the Electricity at the Point of Delivery and to transmit the Electricity beyond the 

Point of Delivery. 

4. F AC!UT!ES. 

The cost for the construction of the intercormection facilities shall be allocated 

between the Parties as outlined below. 

A. EK.PC's facilities. EKPC's Facilities (the "EKPC Facilities") include all 

electrical structures required to accept delivery of the Electricity at the Point of Delivery 

in the Rice Station Substation. Hydro Partners will be responsible for the cost of any 

modifications necessary to existing metering equipment to implement the Electricity 

metering required pursuant to Section 5 of this Agreement, but all other costs and expenses 

related to the EKPC Faci li ties shall remain the sole responsihility of EKPC. 

B. Hydro Partner's Facilities. Hydro Partners' Facilities (the "HP Facilities") 

include the equipment and structures necessary to generate and transmit the Electricity to 

EK.PC. For avoidance of doubt, the HP Facilities shall be limited to '.!.64 MW of capacity. 

Hydro Partners will not increase the capacity of the HP Facilities without first obtaining 

the express written consent of EK.PC. 

4 



C. Laws and Regulations. At all times during the term hereof, each Party's 

facilities shall be designed, constructed, and operated in compliance with all applicable 

federal, state and local laws, rules, regulations, agency orders, and permits. 

5. METERING. 

EK.PC shall meter the surplus Electrici ty flowing from the Jackson Energy system 

into the Rice Station Substation using one or more Billing Meters. If existing meters need 

to be modified or changed lo accommodate metering power flowing from the Jackson 

Energy system into the substation, these modifications will be done at Hydro Partners' 

expense. All Billing Meters shall be tested by EKPC at its usual and customary interval 

for meter tests. If Hydro Partners has a reasonable basis to believe any Billing Meter may 

be inaccurate, Hydro Partners will notify EKPC and EKPC will promptly check such 

Billing Meter for accuracy. Hydro Partners will pay for any meter tests undertaken by 

EK.PC at Hydro Partners request. Hydro Partners may, at its sole cost and expense, install 

and maintain a check meter to provide a secondary measure of the Electricity. 

6. MAINTENANCE AND O PERATION OF FACILITIES. 

A. Maintenance and Operation of I IP f-acilities. I lydro Partners shall be 

responsible for the construction, operation, maintenance, and repair of the HP Facilities. 

Hydro Partners shall furnish and maintain, at its sole expense, all of the HP Facilities and 

any other equipment necessary for the delivery of Electricity to the Point of Delivery. 

B. Inspection of Facilities. Neither Party shall have (I) any obl igation to inspect 

the other Party's facilities, or (II) any responsibility with respect to the installation, repair, 

maintenance, replacement, relocation, removal, or operation of the other Party's facilities. 

5 



7. CONTRACT PRICE. 

A. Electricity Sales. The Contract Price in this Sectjon 7 applies to all Electricity 

sold pursuant to this Agreement. EKPC will pay Hydro Partners each month for all 

Electriciry delivered the prior month based on the hourly volumes and that Electricity shall 

be priced equivalent to the PJM Balancing Market at the EKPC Aggregate load node (the 

"Contract Price"). 

B. Transmission Charges . Any transmission wheeling, or other related charges 

associated with the Electricity delivered and so ld to EK.PC will be borne solely by Hydro 

Partners . Any other charges for Network Integration Transmjss ion Service from KU will 

be borne solely by Hydro Partners. EKPC will provide Hydro Partners with an invoice 

(including such documentation that Hydro Partners may reasonably require) for 

transmission charges it receives from KU associated with operation of the Plant, in order 

to reimburse these charges to EKPC. 

C. lntercormection Studv. Hydro Partners will bear at it sole cost and expense any 

charges or fees for conducting and obt.aining an interconnection study to permit 

interconnection with the KU transmission system through EKPC Rice Station Substation. 

8. REPR ESENTATIONS AND W ARRANTIES. 

A. Dedication of Plant. During the term of this Agreement, Hydro Partners 

dedicates, assigns, and commits to del iver exclusively to EKPC all Elt::ctricity delivered 

from its Plant into the Jackson Energy system that is not consumed by Jackson Energy's 

members. 
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B. Hydroelectric Electricity. Hydro Partners represents and warrants to EKPC that 

the Electricity delivered to EKPC pursuant to this Agreement shall be energy generated 

by the waters of the Kentucky River. 

C. I Jydro Partners· Fonnation and Authori ty. Hydro Partners hereby agrees, 

-Warrant<>, and represents to EKPC that, as of the date of execution of this Agreement, 

Hydro Partners is a Kentucky limited liabi lity company, duly organized, validly existing 

and in good standing under the laws of the Commonwealth of Kentucky. The execution, 

delivery, and performance by Hydro Partners of this Agreement are wi thin the limited 

liabili ty company powers of Hydro Partners, have been duly authorized by all necessary 

company action, and do not violate any Jaw, rule, regulation, agency order, financial 

covenant or permit, or the tenns of the articles of organization or bylaws of Hydro 

Partners. Hydro Partners represents and warrants that the person signing this Agreement 

has full authority to execute this Agreement on behalf of Hydro Partners. Hydro Partners 

further represents and warrants to EK.PC that it has obtained any required consents to enter 

into and perfo1m this Agreement, and entering into and performing this Agreement will 

not conflict or result in a breach of any other agreement to which Hydro Partners is subject, 

or to which it is a Party. Upon request of EKPC. Hydro Partners will provide EKPC with 

a Resolution of Hydro Partners certifying the approval of this Agreement. 

D. EKPC's Representations and Warranties. EKPC hereby agrees, warrants, and 

represents to Hydro Partners that, as of the date of execution of this Agreement, EKPC is 

a Kentucky rural electric cooperative corporation, duly o rganized, validly existing and in 

good standing in the Commonwealth of Kentucky. The execution, delivery, and 

performance by EK.PC of this Agreement are within the corporate powers of EKPC, have 
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been duly authorized by appropriate board action, if needed, and do not violate any law, 

rule, regulation, agency order, financial covenant, or permit. EK.PC represents and 

warrants that the person signing this Agreement has full authority to execute this 

Agreement on behalf of EK.PC. EK.PC further represents and warrants that its execution 

and performance Of this Agreement conforms to all ap-Pf icable ordinances, fuies, 

regulations, policies and procedures of EK.PC. EK.PC represents and warrants to Hydro 

Partners that it has obtained any required consents to enter into and perform this 

Agreement or is seeking such consent, it sha ll undertake and perform its respective 

obligations hereunder, and that entering into and performing this Agreement will not 

conflict or result in a breach of any other agreement to which EK.PC is subject, or to which 

it is a Party. 

9. COMPLIANCE WITH LAW. 

Hydro Partners represents and warrants that the Plant will be operated in material 

compliance with all local ordinances, and State and Federal statutes, rules, regulations, 

agency orders and permits. 

10. LIABILITY. 

force Majeure . Neither Party shall be liable to the other for dan1ages to the extent 

such Party's performance is prevented in whole, or in part, by any act, omission, or 

circwnstance occasioned by or in consequence of any act of God, labor disturbance, act of 

the public enemy, war, insurrection, riot, fire, storm or flood, explosion, breakage or 

accident to machinery or equipment (unless due to the negligence of the Party seeking to 

be relieved of liability), or by any other cause, event, condition, occurrence or circumstance 

beyond such Party's reasonable and without fault or negligence of the claiming Party, 
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control, including without limitation any curtailment, order, regulation or restriction 

imposed by governmental, military, or lawfully established civilian authorities or by the 

making of necessary repairs upon the property or equipment of either Party hereto (each 

and all "Force Majeure Events"). ff a Force Majeure Event occurs, the affected Party shall 

be excused from performance hereunder during the period of such disability, provided that 

the Party claiming Force Majeure promptly notifies the other of the existence of the Force 

Majeure Event, and undertakes commercially reasonable and prudent utility practice 

measures to mitigate the delay, or effects thereof, occasioned by the Force Majeure Event. 

The Party claiming Force Majeure shall promptly notify the other Party when the Force 

Majeure Event has terminated. Should the other Party dispute the existence of the claimed 

Force Majeure Event, it shall notify the Party claiming the Force Majeure Event within ten 

(10) business days of receipt of the Force Majeure Event claim. 

11 . B ILLING. 

A. Billing Statement and Payment. Each month, EKPC shall deliver to Hydro 

Partners a statement of Billing Meter readings showing the beginning and ending meter 

reading for the prior billing month. Within 14 days after the first day of each month, EKPC 

shall issue a billing statement for Electricity furnished by Hydro Partners during the 

preceding month (the "Billing Statement"). The Billing Statement shall show the beginning 

and ending meter reading for the billing month, the Contract Price for the Electricity for 

that month, and the total amount owed by EKPC for the Electricity to which the Billing 

Statement is applicable. EKPC will pay the amount shown on the Billing Statement on or 

before the l 41h day of the month in which it was issued. EKPC shall pay by wire transfer 
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to Hydro Partners' account using the routing information shown on Attachment A, Wiring 

Instructions. 

EKPC shall also present Hydro Partners with a monthly invoice for transmission 

services billed by KU that are associated with the delivery of Electricity to EKPC. Hydro 

Partners will reimburse EKPC for these charges within 14 days of receipt of a proper 

invoice. 

B. Interest Charges. Interest charges on any past due amounts due by either Party 

shall ?Ommence starting on the fi rst day of the month fo llowing the due date of EKPC's 

payment and shall bear in terest at the prime rate, as posted on the Wall Street Journal web 

site (hllp://online. wsj.com/public/us) on the date of the invoice, plus one (I%) percent (the 

"lnterest Rate"). 

C. Audit. Each Party has the right, at its sole expense and during normal business 

hours, to examine the records of the other Party to the extent reasonably necessary to verify 

the accuracy of any statement, charge or computation made pursuant to this Agreement. If 

requested, a Party shall provide to the other Party documents evidencing the quantity of 

Electricity delivered at the Point of Delivery, the price paid by EKPC to PJM for Electricity 

during the applicable month, and any other documents or information reasonably 

requested. If such examination reveals any inaccuracy in any Billing Statement, the 

necessary adjusonents to such Billing Statement, and the payment thereof, will be made 

within ten ( I 0) business day and shall bear interest calculated at the Interest Rate from the 

date the overpayment or underpayment was made until paid; provided, however, that no 

adjustment for any statement or payment will be made unless objection to the accuracy 
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thereof was made prior to the lapse of twelve ( 12) months from the rendition thereof, and 

thereafter any objection shall be deemed waived. 

D. Offsets. Any Party may at any time offset any amounts owed by it against any 

and all amounts that may be due and owed to another Party under this Agreement. 

12. D E:FAULTAND T ERMINATION. 

A failure of a Party to comply with a material term or condition of this Agreement 

shall be an event of default. Either Party may notify the other in writing, giving a reasonably 

detailed description of an event of default by the otJ1er Party. The Party providing notice 

may terminate this Agreement and shall be relieved from further performance of any 

obligations hereunder, if the other Party fai ls to cure, or has failed to use commercially 

reasonable efforts to conunence the cure of, such event of default within a sixty (60) day 

period immediately following receipt of a notice of an event of default and, after that period 

passes, fails to use commercially reasonable efforts to diligently pursue the cure to 

completion after receipt of the notice of the event of default (a "Cure"). If an event of 

default is not Cured as provided above, then, in addition to its right to terminate this 

Agreement, the non-defaulting Party may take such other actions and pursue such remedies 

as may be available to it under this Agreement, at law or equity, subject to the provisions 

of Section 22 of this agreement. 

13. TERM. 

The term of this Agreement shall run concurrent with the Power Purchase 

Agreement between Jackson Energy and Hydro Partners. lf the Power Purchase 

Agreement between Jackson Energy and Hydro Partners is not renewed or is terminated 

for any reason, this Agreement also terminates on that same date. It shall be a condition 
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precedent to this Agreement becoming effective that EKPC must receive approval from 

the Kentucky Public Service Commission to perfonn this Agreement within one hundred 

fifty (150) days from the date of execution of this Agreement. 

14. INSURANCE. 

A. Coverageand Amounts. Hydro Paitners, and a ll contractors and subconiracfors 

performing any services in connection with the operation or maintenance of the HP 

Facilities shall obtain and maintain in force commerciaJ general liability and umbrella or 

excess liability insurance, public liability coverage and property insurance for injury to 

persons and property, automobile liability insurance and workman's compensation 

insurance, all in amounts and under tenns which are generally carried by owners or lessees, 

operators or maintainers of projects similar to the HP Facilities, but in no case less than 

$ 1,000,000.00 for public liabi lity for bodily injury and $500,000.00 for property damage. 

Hydro Partners' liability under this Agreement is not limited to the amount of insurance 

coverage required herein. 

B. Evidence oflnsurance. Upon request made on or after the effective date of this 

Agreement, Hydro Partners shaJJ provide EK.PC with insurance certificates reasonably 

acceptable to EKPC evidencing that insurance coverages for the HP Facilities are in 

compliance with the specifications fo r insurance coverage set forth in this Agreement. 

Such insurance and certificates shall : (a) include EKPC as an additional insured beneficiary 

under the commercial general liabi lity and umbrella liabi lity policies; (b) provide a waiver 

of any rights of subrogation against EKPC, its affil iates and subsidiaries; and (c) indicate 

that the commercial general liability and umbrella liability policies have been extended as 

described above. All policies shall be written with insurers with A.M. Best Company 
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ratings of at least A-. All policies shall be written on an occurrence basis, except as 

provided in Section 14D. The commercial general liability and umbrella liability policies 

shall: (i) provide that Hydro Partners' policy shaJl be primary in all instances regardless of 

like coverages, if any, carried by EKPC; and (ii) provide for claims by one insured against 

another such that, except for the limits of insurance, the insurance shall apply separntely to 

each insured against whom a claim is made or suit is brought. 

C. Modification of Insurance. If any insurance required to be maintained by Hydro 

Partners hereunder ceases to be available on commercially reasonable terms in the 

commercial insurance market, Hydro Partners shall provide written notice of such fact to 

EKPC, accompanied by a certificate from an independent insurance advisor of recognized 

national standing, certifying that such insurance is not available on commercially 

reasonable terms in the commercial insurance market for electric generating plants of 

similar type, geographic location and design. Upon delivery of such notice, Hydro Partners 

shall be rel ieved of the affected obligation, and Hydro Partners shall use conm1ercially 

reasonable efforts to obtain other insurance that would provide comparable protection 

against the risk to be insured. 

0. Tenn Insurance. All insurance required under this Agreement shall cover 

occurrences during the term(s) of this Agreement. In the event that any insurance as 

required herein is commercially available on ly on a "claims-made" basis, such insurance 

shall provide for a retroactive date not later than the effective date of this Agreement and 

such insurance shall be maintained by Hydro Partners, with a retroactive date not later than 

the retroactive date required above, for a minimum of three (3) years after the expiration 

of the final tcnn of this Agreement. 
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15. INDEMNIPICATION. 

A. By Hydro ParLners. Hydro Partners shall indemnify, defend and hold EKPC and 

its respective employees, directors, officers, managers, members and agents, hannless from 

and against any and all third party claims, suits, damages, losses, liabilities, expenses and 

costs (including reasonable attorneys' fees) including, but not limited to, those arising out 

of property damage to the property of EKPC or others, environmental claims, and personal 

injury and bodily injury (including death, sickness and disease) to the extent caused by 

Hydro Partners': (i) material breach of any obligation, representation or warranty contained 

in this Agreement; or (ii) negligence or willful misconduct. 

B. By EKPC. EK.PC shall indemnify, defend and hold Hydro Partners and its 

respective employees, directors, officers, managers. members, shareholders and agents, 

hannless from and against any and all third party claims, suits, damages, losses, liabilities, 

expenses and costs (including reasonable attorneys' fees) including, but not limited to, 

those arising out of property damage, enviromnental claims, and personal injury and bodily 

inj ury (including death, sickness and disease) to the extent caused by EK.PC's: (i) material 

breach of any obligation, representation or warranty contained in thi s Agreement; or (i i) 

negligence or willful misconduct. 

C. Apportionment. Tf, due to the joint, concurring, comparative or contributory 

negligence or willful misconduct of the Parties, any Party incurs any cost or expense arising 

out of any claim, cause or demand, such cost or expense shall be allocated between the 

Parties in proportion to their respective degrees of negligence or willful misconduct 

contributing to such claim, cause or demand. 
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D. Employees. No Party shall be deemed an employee of the other Pany. No Party 

shall bring any claim against another Party with respect to any liability for compensation 

under any applicable state or federal worker's compensation act, including worker's 

compensation and/or employer's liability claims of employees. Each Party shall be liable 

for all claims of the Party's own employees arising out of any provision of any workers' 

compensation law. 

E. Notice and Participation. 

a. If any Party entitled to indemnification hereunder (the "lndemni tied 

Party") intends to seek indenmification from another Party (the "Indemnifying Party") with 

respect to any claim, cause or demand, the Indemnified Party shall give the Indemnifying 

Party notice of such claim, cause or demand upon the receipt of actual knowledge or 

information by the Indemnified Party of any possible claim, cause or demand or of the 

commencement of such claim, which notice shall in no event be later than the later of: (A) 

fi fteen (15) business days prior to the last day for responding to such claim, cause or 

demand; or (B) one-half of the period allowed for responding to such claim, cause or 

demand. The indemnifying Party shall have no liability for any claim, cause or demand for 

which such notice is not provided, but only to the extent that the failW'e to give such notice 

materially impairs the abi lity of the Indemnifying Party to respond to or to defend the claim, 

cause or demand. 

b. The Indemnifying Party shall have the right to assume the defense 

of any claim, cause or demand, at its sole cost and expense, with counsel designated by the 

Indemnifying Party and reasonably satisfactory to the Indemnified Party: provided, 

however, that if the defendants in any such proceeding include both the Indemnified Party 
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and the Indemnifying Party, and the Indemnified Party shall have reasonably concluded 

that there may be legal defenses available to it which are different from or additional to 

those available to the Indemnifying Party, the Indemnified Party shall have the right to 

select separate counsel, at the Indemnifying Party's expense, to assert such legal defenses 

and to otherwise participate in the defense of such claim, cause or demand on behalf of 

such Indemnified Party, and the Indemnifying Party shall be responsible for the reasonable 

fees and expenses of such separate counsel. 

c. Should any Indemnified Party be entitled to indemnification under 

this Section as a result of a claim, cause or demand by a third party, and should the 

Indemnifying Party fail to assume the defense of such claim, cause or demand within a 

reasonable period of time, the Indemnified Patty may, at the expense of the Indemnifying 

Party, contest (or, with or without the prior consent of the Indemnifying Party), settle such 

claim, cause or demand. 

d. Except to the extent expressly provided herein, oo Jndemnified Party 

shall settle any claim, cause or demand with respect to which it has sought or is entitled to 

seek indemnification pursuant to this Section unless: (A) it has obtained the prior written 

consent of the Indemni fying Party; or (B) the Indemnifying Party has fai led to provide, 

within a reasonable period of time, security, in a form reasonably satisfactory to the 

Indemnified Party, securing the payment of any cost or expense, up to the amount of the 

proposed settlement. 

e. Except to the extent expressly provided otherwise herein, no 

Indemnifyi ng Party shall settle any c laim, cause or demand with respect to which it may 

be liable to provide indemnification pursuant to this Section without the prior written 

16 



consent of the Indemnified Party, provided, however, that if the Indemnifying Patty has 

reached a bona fide settlement agreement with the plaintiff(s) in any such proceeding, 

which settlement includes a full release of the indemnified Party for any and all liability 

with respect to such claim, cause or demand, and the Indemnified Party does not consent 

to such settlement agreement, then the dollar amount specified in the settlement agreement, 

plus the Indemnified Party's reasonable legal fees and other costs related to the defense of 

the claim, cause or demand paid or incurred prior to the date of such settlement agreement, 

shall act as an absolute maximum limit on the indemnification obligation of the 

fndemnifying Party with respect to the claim, cause or demand, or portion thereof, that is 

the subject of such settlement agreement. 

F. Net Amount. In the event that an Indemnifying Party is obligated to indemnify 

and hold any Indemnified Party harmless, the amount owing to the Indemnified Party shall 

be the amount of such lndemnified Party's actual cost and expense, net of any insurance or 

other recovery actually received by the Indemnified Party. 

G. Assertion of Claims. No claim, cause or demand of any kind shall be asserted 

against any Party, whether arising out of contract, tort (including negligence), strict 

liability, or any other cause of or form of action, unless it is filed in a court of competent 

jurisdiction, or a demand for arbitration is made, within the applicable statute oflimitations 

period for such claim, cause or demand. 

H. No Release of Insurers. The provisions of this Agreement :.hall not be deemed 

or construed to release any insurer from its obligation to pay any insurance proceeds in 

accordance with the terms and conditions of valid and collectible insurance policies. 
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1. Survival of Obligation. The duty to indemnify shall continue in full force and 

effect notwithstanding the expiration or tennination of this Agreement, with respect to any 

cost or expense arising out of an event or condition which occuned or existed prior to such 

expiration or termination. 

16. ENVIRONMENTAL CLAIMS. 
----------

Hydro Partners assumes liability for any and all claims, demands, actions, 

violations, notices or causes of action of any kind arising from or relating to the design, 

construction, installation, operation, maintenance or dismantling of the HP Facilities that 

ari se from or relate to violations of any environmental statutes, regulations, rules or orders 

whether federal, state or local in nature. 

17. LIMITATION OF LIABILITY. 

For a breach of any provision of this Agreement for which an express remedy or 

measure of damages is provided, such express remedy or measure of damages shall be the 

sole and exclusive remedy. Unless expressly herein provided, no Party shall be liable for 

consequential, incidental, punitive exemplary or indirect damages, lost profits or other 

business interruption damages, by statute (to the.extent permitted by law), in tort or contract 

or otherwise (except to the extent that an Indemnifying Party is obligated to indemnify 

against third party claims for consequential, incidental, punitive, exemplary or indirect 

damages or Jost profits or business interruption damages). The limitations herein imposed 

on remedies and the measure of damages is without regard to the cause or causes related 

thereto, including the negligence of any Party, whether such negligence be sole, joint or 

concurrent, or active or passive. To the extent any damages required to be paid hereunder 

for a breach are liquidated, the Parties acknowledge that the liquidated damages are 
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reasonable in light of the anticipated harm that would be caused by the breach, the 

difficulties of proof of loss, and the inconvenience or non-feasibility of otherwise obtaining 

an adequate remedy. EXCEPT AS SET FORTH rN THIS AGREEMENT, THERE ARE 

NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, INCLUDING 

WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 

PURPOSE, WITH RESPECT TO THE SUBJECT MATIER OF THIS AGREEMENT. 

18. GOVERNING LAW. 

This Agreement shall be deemed to be a Kentucky contract and shall be construed 

in accordance with, and governed by, the Jaws of the Commonwealth of Kentucky, without 

regard to conflicts of laws, doctrines of Kentucky or any other jurisdictions 

19. NOTICES. 

All notices, requests, demands, and other communications under this Agreement 

shall be in writing and shall be deemed to have been duly given if delivered in person to a 

Party or if mailed, by certified mail, return receipt requested, to Hydro Partners, at Hydro 

Partners' address, given in this Agreement, or to EKPC, at EKPC's address given in this 

Agreement, or to any other address that a Party shall des ignate for itself in writing. 

20. WAIVER. 

The failure of either Party to enforce or insist upon compliance with or strict 

performance of any of the terms or conditions of this Agreement, or to take advantage of 

any of its rights hereunder, shall not constitute a waiver or relinquishment of any such 

terms, conditions , or rights but the same shall be and remain at all times in full force and 

effect. 
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D. Continued Performance. During the conduct of Dispute resolution procedures 

pursuant to this Section: (i) the Parties shall continue to perform their respective obligations 

under this Agreement; and (ii) no Party shall exercise any other remedies hereunder arising 

by virtue of the matters in dispute; provided, however, that nothing in this Section shall be 

construed: (A) to prevent Hydro Partners from suspending performance in the event that 

EKPC has not paid undisputed amounts due and owing to Hydro Partners under this 

Agreement; or (B) to prevent EKPC from suspending performance hereunder (other than 

payments for power previously provided to EKPC) in the event that Hydro Partners ceases 

providing power hereunder. 

25. COOPERATION AND EXECUTION or D OCUME TS. 

EKPC and Hydro Partners mutually agree that each shall take all steps reasonably 

necessary to facilitate the terms in this Agreement and to execute any other documents 

reasonably necessary to carry out and put into effect the terms of this Agreement. 

26. ASSIGNMENT. 

This Agreement shall not be transferred or otherwise assigned without the other 

Party's written consent; provided, however, Hydro Partners may assign this Agreem~nt (or 

its interests herein) without EKPC's written consent (but with prior notice) (a) to an 

affiliate of Hydro Partners, (b) to any entity purchasing the Plant or substantially all of the 

Plant assets or (c) as security to any lender or financing party that is providing financing 

for the Plant and the HP Facilities. 

27. CONFIDENTIALITY. 

A. Duty of Confidentiality. Any Proprietary Information of a Party (the 

"Transferor") which is disclosed to or otherwise received or obtained by another Party (the 
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"Transferee") incident to this Agreement is disclosed, and shall be held, in confidence, and 

the Transferee shall not (subject to paragraphs (b) and (c) below) publish or otherwise 

disclose any Proprietary Information of the Transferor to any person for any reason or 

purpose whatsoever, or use any Proprietary Information for any purpose other than 

performance under this Agreement, without the prior written approval of the Transferor, 

which approval may be granted or withheld by the Transferor in its sole discretion. Without 

limiting the generality of the foregoing, each Party shall observe at a minimum the same 

safeguards and precautions with regard to the Transferor's Proprietary Information which 

such Party observes with respect to its own information of the same or similar kind. 

B. Disclosures to Employees. Contractors and Affiliates. Each Party agrees that it 

will make available Proprietary Information received from another Party to its employees, 

contractors and affiliates only on a need-to-know basis, and that all persons to whom such 

Proprietary Information is made available will be made aware of the confidential nature of 

such Proprietary Information, and will be required to agree to hold such Proprietary 

Information in confidence under terms substantially identical to the tenns hereof. 

C. Disclosures to Governmental Aulhoritics. Notwithstanding the foregoing, a 

Transferee may provide any Proprietary lnforrnation to any Governmental Authority 

having jurisdiction over or asserting a right to obtain such information, provided that such 

Governmental Authority orders or requires that such Proprietary In formation be provided. 

Either Party may disclose such Proprietary Information regarding the tenns of this 

Agreement as such Party deems necessary to enable it to comply with the Securities 

Exchange Act of 1934, or the rules, regulations and forms of the Securities and Exchange 

Commission, issued thereunder or the applicable rules of ar1y stock exchange. 
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D. Injunctive Relief. ln the event of a breach or threatened breach of the provisions 

of paragraph (a) above by any Transferee, the Transferor shall be entitled lo an injunction 

restraining such Party from such breach. Nothing contained herein shaJI be construed as 

prohibiting the Transferor from pursuing any other remedies available al law or equity for 

such breach or threatened breach of this Agreement. 

E. Continuing Obligation. The obligation to retain Proprietary Information in 

confidence shall continue in full force and effect during the tenn of the Agreement and for 

a period of two (2) years thereafter, notwithstanding the expiration or termination of this 

Agreement, with respect to any information obtained by any Party prior to such expiration 

or termination. 

F. Definition of Proprietary Information : 

a. The term "Proprietary Information" means all infonnation, written 

or oral, which has been or is disclosed by the Transferor, or by any person on behalf of the 

Transferor, or which otherwise becomes kno\'.'Tl to the Transferee, or to any person 

associated with such Transferee, or any other person in a confidential relationship with, the 

Transferee, and which: (A) relates to matters such as patents, trade secrets, research and 

development activities, draft or linal contracts or other business arrangements, books and 

records, resource data and analysis, generation data and analysis, budgets, cost estimates, 

pro forma calculations, engineering work product, environmental compliance, vendor lists, 

suppliers, manufacturing processes. energy consumption, pricing information, private 

processes, and other similar infonnation, as they may exist from time to time; (B) relates 

to the existence or the terms, including pricing, of this Agreement; or (C) the Transferor 

expressly designates in writing to be confidential. 
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b. Notwithstanding anything to the contrary in the preceding 

paragraph, Proprietary Information shall exclude information falling into any of the 

following categories: A) information that, at the time of disclosure hereunder, is in the 

public domain, other than infmmation that entered the public domain by breach of this 

Agreement by Transferee; B) information that, after disclosure hereunder, enters the public 

domain, other than information that enters the public domain by breach of this Agreement 

by Transferee; C) information, other than that obtained from third parties, that prior to 

disclosure hereunder, was already in Transferee's possession, either without limitation on 

disclosure to others or subsequently becoming free of such limitation; D) information 

obtained by Transferee from a third party having an independent right to disclose the 

information; or E) information that is available through independent research without use 

of or access to the Proprietary Information. 

28. NO PARTNERSHIP. 

Notwithstanding any provision of this Agreement to the contrary, Hydro Partners 

and EKPC do not intend lo create hereby any lease, joint venture, partnership, association 

taxable as a corporation, or other entity for the conduct of any business for profit. No Party 

shall have any right, power or authority to enter into any agreement or undertaking for, or 

act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, another 

Party. The Parties agree to take, on a timely basis, all voluntary action as may be necessary 

to be excluded from treatment as a partnership under the Internal Revenue Code, and, if it 

should appear that one or more changes to this Agreement would be required in order to 

prevent the creation of such a business entity, the Parties agree to negotiate promptly in 

good faith with respect to such changes. 
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29. No DUTY To THIRD PARTIES. 

Except as provided in herein, this Agreement is for the sole benefit of the Parties 

hereto, and nothing in this Agreement nor any action taken hereunder shall be construed to 

create any duty, liability or standard of care to any person not a party to this Agreement. 

Except as specifically provided herein, no person shall have any rights or interest, direct or 

indirect, in this Agreement or the services to be provided hereunder, or both, except the 

Parties hereto. Except as provided herein, the Pat1ies specifically disclaim any intent to 

create any rights in any person as a third-party beneficiary to this Agreement or the services 

to be provided hereunder, or both. 

30. S UCCESSORS AND ASSIGNS. 

This Agreement shall inure to the benefit of and be binding upon the Parties and 

upon any permitted successors and assigns of the respective Parties hereto. 

31. S EVERAB ILITY. 

If a court or court appointed arbitrator determines that a provision in this Agreement 

is invalid or not enforceable, that determination will affect only that provision. The 

provision will be modified only to the extent needed lo make it valid and enforceable. 

32. ENTIRE AGREEMENT. 

This Agreement (including all attachments) sets fo11h the entire understanding of 

the Parties, and this Agreement shall supersede and/or replace any oral or written 

agreement(s) relating to this subject matter entered into by the Parties before the date of 

this Agreement. 
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33. COUNTERPART EXECUTION. 

This Agreement may be signed and delivered in counterparts with the same effect 

as if both Parties had signed and delivered the same copy, and when each Party has 

executed and delivered a counterpart, all counterparties together constitute one Agreement. 

Delivery of a copy of this Agreement by facsimile is good and sufficient delivery. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the 

day and year first above written. 

EAST KENTUCKY POWER COOPERATIVE, INC. 

~~ 
Title 0S. k;;; 
Date: r~/11/1 . r, 

LOCK 12 HYDRO PARTNERS, LLC 
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ATTACHMENT A 

WIRING INSTRUCTIONS 

Wiring Instructions to Lock 12 Hydro Partners, LLC 

Bank: 

Routing Number: 

Account Number: 
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