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Dear Administrative Regulations Working Group:

AT&T Kentucky (“AT&T”) appreciates the opportunity to provide input to the Kentucky
Public Service Commission regarding a new proposed regulation: “Access and Attachments to
Utility Poles and Facilities” 807 KAR 5:0XX.

AT&T is a structure owner of both poles and conduit, and an attacher to poles owned by
power companies, coops and other telecommunications providers in the Commonwealth.
Therefore, AT&T has significant interest in the outcome of this matter.

AT&T would encourage the Commission to adopt a simple approach that mimics the
outcomes that derive from application of the rules and regulations promulgated by the Federal
Communications Commission (FCC) as amended from time to time. The FCC rules and
interpretive orders address major areas of concern for attaching entities including issues such as
one-touch make-ready and pricing. FCC rules have regularly been modernized and have withstood
court challenges.

Should the Commission promulgate rules that go beyond adopting FCC rules and
interpretive orders, AT&T would encourage the Commission to incorporate appropriate findings
from Staff Opinion Letters and portions of case law. For example, wireless attachers should
expressly be permitted to place attachments anywhere on a pole, including pole tops, in the
communications space or below the communications space subject only to national safety codes
and reasonable local engineering practices, and subject to the same pricing as published in pole
owner tariffs.

Additionally, any rule adopted by the Commission should expressly mandate non-
discriminatory pricing, even for entities that have or had joint use agreements as was decided in
the August 2007 Order in Case No. 2004-00036, In the Matter of Ballard Rural Telephone
Cooperative Corporation, Inc. v. Jackson Purchase Energy Corporation. In Ballard, the
Commission rightly found that attachments made to a power pole by a telecommunications



provider and attachments made by a power provider on a telecommunications pole should be
treated the same as those made by other attachers to each provider’s poles.!!]

Regarding attachment rates, notably the Commission’s current rate development procedure
is based in Administrative Case 251 which dates from 1982—Ilong before the Telecommunications
Act was contemplated. Since then, the marketplace has changed dramatically and the
telecommunications industry is highly competitive with a number of entities—both wireline and
wireless—attaching to poles. To accommodate the greater number of attachments, pole heights
have increased.?! There has been a robust development of the record at the FCC and in the courts
regarding modern assumptions and cost determinations for pole attachment rates. It is with these
facts in mind that AT&T urges the Commission to adopt the FCC’s rate development rules and
rebuttable presumptions for application in prospective attachment rates by regulated pole owners
in the Commonwealth.

To address the issues indicated above, and additional concerns raised by the draft rule, AT&T
is attaching a red-line edit to the proposed rule as drafted. Highlights of the items addressed
follow:

e Section 1 — Definition of Attachment. The rule should be expanded through definitions to
include ducts, conduits, and rights of way. Corresponding changes are made elsewhere in
the draft.

e Section 1 — Definition of New attacher. The term should be modified to include any entity
placing new or additional attachments.

e Section 2(2)(c) — Access to poles, ducts, conduits or rights of way should have express
authorization from the owner of the structure.

e Section 3 — Tariff and special contract requirements are expanded.

e Section 4 — Minor edits are made throughout the section on procedures for new attachers
requesting utility pole attachments.

e Section 5 — Contractors for survey and make-ready is modified to recognize that the use of
contractors may be constrained by collective bargaining contracts. Other minor edits are
made.

e Section 7 — Rates. A new section is added that adopts Federal Communications
Commission rules as amended or interpreted by FCC or bureau order or by a court of
competent jurisdiction.

e Section 8 (renumbered) — Complaints. The time frame for Commission decision is
shortened to 180 days.

[l The commission made clear statutory requirements for fair, just, reasonable and non-discriminatory rates (KRS
278.030(1 and (2)) and the requirement that there be no unreasonable preference or advantage as to rates for the
same or similar service offered to various customers (KRS 278.170(1)). The existence or non-existence of a joint
use agreement between attaching entities has no bearing on the applicability of the statute. See Ballard at p. 7.

(21 Administrative Case 251 postulates the incidence of poles with either two attaching entities or three and requires
the development of differing rates depending on the specific pole to which a party is attached. The FCC rules
presently postulate average numbers of attaching entities ranging from two to five and are followed to produce
average rates applicable to attachments to all of a utility’s poles.

2
DM#1222272v3



The above list of proposed edits is not meant to be comprehensive. AT&T will likely address
additional matters during the formal rulemaking process and reserves the right to make additional
comments or reply comments at the appropriate time.

Siryly, pes

A /%

John T. T'yﬁr

Assistant Vice President-Senior Legal Counsel

DM#1222272v3



Access and Attachments to Utility Poles and Facilities
807 KAR 5:0XX

Section 1. Definitions

(1)

“Attachment” means any attachment by a cable television system operator,
telecommunications carrier, broadband internet provider, or governmental unit
to a pole duct, conduit or right of way owned or controlled by a utility.

“Broadband internet provider” means a person who owns, controls, operates, or
manages any facility used or to be used to offer internet service to the public
with download speeds of at least 25 megabytes per second and upload speeds
of at least 3 megabytes per second.

“Communication space” means the lower usable space on a utility pole, which
is typically reserved for low voltage communications equipment.

“Complex make-ready” means any make-ready that is not simple make-ready,
such as the replacement of a utility pole; splicing of any communication
attachment or relocation of existing wireless attachments, even within the
communications space; and any transfers or work relating to the attachment of
wireless facilities.

“Existing attacher” means any person or entity with equipment lawfully on a
utility pole or occupying a duct, conduit or right of way.

“‘Governmental unit” means an agency or department of the federal
government; a department, agency, or other unit of the Commonwealth of
Kentucky; or a county or city, special district, or other political subdivision of the
Commonwealth of Kentucky.

“Macro cell facility” means a wireless communications system site that is
typically high-power and high-sited, and capable of covering a large physical
area, as distinguished from a distributed antenna system, small cell, or WiFi
attachment, by way of example.

“‘Make-ready” means the modification or replacement of a utility pole, or of the
lines or equipment on the utility pole, to accommodate additional facilities on
the utility pole.

“‘New attacher” means a cable television system operator, telecommunications
carrier, broadband internet service provider, or governmental unit requesting to
attach new or upgraded facilities to a pole, duct, conduit or right of way owned or
controlled by a ut|I|ty except that a new attacher shaII not mclude aﬂi&my—w%han

wh4eh4¥|sseekmg4&a%taeher—a person seeklng to attach macro ceII faC|I|t|es

(10)*Telecommunications carrier” means a person who owns, controls, operates, or

manages any facility used or to be used for or in connection with the
transmission or conveyance over wire, in air, or otherwise, any message by
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telephone or telegraph for the public, for compensation.

(11)“Simple make-ready” means make-ready where existing attachments in the
communications space of a pole could be transferred without any reasonable
expectation of a service outage or facility damage and does not require splicing
of any existing communication attachment or relocation of an existing wireless
attachment.

Section 2.  Duty to provide access to utility poles, ducts, conduit or right of way-and-
cilitios.

(1) A utility shall provide any cable television system operator, telecommunications
carrier, broadband internet provider, or governmental unit nondiscriminatory
access to any pole, duct, conduit, or right-of-way owned or controlled by it.

(2) Notwithstanding subsection (1) of this section:

(a) A utility may deny access to any pole, duct, conduit, or right-of-way on a
non-discriminatory basis where there is insufficient capacity or for reasons
of safety, reliability, and generally applicable engineering purposes; and

(b) A utility has no obligation to secure any right-of-way, easement, license,
franchise, or permit required for the construction or maintenance of
attachments from a third party for or on behalf of any new or existing

attacher, and
b)(c) A new attacher may not make any attachment to a utility pole duct,

conduit or right of way without following the terms and conditions of an
executed agreement with the utility or the utility’'s filed tariff for such
access.

(3) A request for access to a utility's poles, ducts, conduits or rights-of-way must be
in writing, except that an application may be provided via email as-or by a means
specified or permitted by a utility’s tariff or a special contract between the utility
and person requesting access.

(4) If a utility provides access to its poles, ducts, conduits or rights-of-way pursuant
to an agreement that establishes rates, charges, or conditions for access not
contained in its tariff:

(a) The rates, charges, and conditions of the agreement shall be in writing; and

(b) The utility shall file the written agreement with the commission pursuant to
807 KAR 5:011, Section 13 but may do so on a presumptively confidential
basis pursuant to KRS 61.878(1)(c)(1).

Section 3.  Pele-aAttachment tariff required._Special Contracts permitted.

(1) A utility that owns or controls utility poles, ducts and conduit located in Kentucky
shall maintain on file with the commission a tariff that includes rates, terms, and
conditions governing pole attachments, and duct and conduit occupancy in
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(2)

Kentucky that are consistent with the requirements of this administrative
regulation and KRS Chapter 278.

The tariff may incorporate a standard contract or license for attachments so
long as its terms and conditions are consistent with the requirements of this
administrative regulation and KRS Chapter 278.

(3) The tariff may include terms that are fair, just, and reasonable subject to

(4)

approval by the commission such as limitations on liability, indemnification,
insurance requirements, and restrictions on access to utility poles, ducts,
conduits or right of way that are consistent with the requirements of this
administrative regulation.

Signed agreements based wholly on a utility’s tariff need not be filed with

(9)

commission.

This section does not prevent or limit the ability of a pole, duct, conduit or right

(6)

of way owner and attaching entity to enter into voluntarily negotiated written
agreement (special contract) regarding the rates, terms and conditions for pole,
duct, conduit or right of way access if its terms and conditions are consistent
with the requirements of this administrative requlation and KRS Chapter 278.

Sign and Sue Provision. In the absence of an agreed-to special contract,

(7)

should one be sought by an existing or new attacher, such existing or new
attacher may obtain attachments under tariff or an agreement wholly consistent
with the utility tariff pending adjudication of any dispute between the utility and
the attacher.

Notice of filed tariff or rate case including changes to Attachment Tariff. Any

(8)

utility offering or providing attachments to existing attachers or known new
attachers shall provide such attachers at least 60 days advance notice of the
intent to make changes to its tariff and shall provide notice of any proposed
changes made simultaneously with the filing of proposed changes at the
commission, whether as a stand-alone proposal or as part of a general rate
case.

Utilities may update attachment rates no more than once annually based on

available current data. Such rate updates may occur in the context of a general
rate case, streamlined rate case, or may be proposed as an independent
annual tariff filing. Supporting documentation _and computations must be
provided promptly to existing or new attachers on request and may be provided
subject to the execution of a non-disclosure agreement.

33(9) Existing tariffs must be conformed to the requirements of this

administrative requlation within a reasonable time, but no later than one year
after its effective date. New and newly-renewed special contracts must
conform to the requirements of this administrative regulation after the effective
date of this administrative regulation. A new or newly-renewed pole attachment
agreement is one entered into, renewed, or placed in evergreen status after the
effective date of this administrative regulation.
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Section 4.

(1)

(2)

Procedure for new attachers to request utility pole attachments.

All time limits in this section are to be calculated according to 807 KAR 5:001,
Section 3(5).

Application review and survey

(a) Application completeness.

1.

A utility shall review a new attacher’s pole attachment application for
completeness before reviewing the application on its merits and shall
notify the new attacher within 10 business days after receipt of the new
attacher’s pole attachment application if the application is incomplete.

2__A new attacher's pole attachment application is considered complete if

it provides the utility with the information necessary under its
procedures, as specified in the utility’s applicable tariff or a special
contract regarding pole attachments between the utility and the new
attacher, to begin to survey the affected poles.

23 If the utility fails to notify the new attacher in writing that an application

is incomplete, providing specificity as to the deficiencies, within 10
business days of receipt, the application shall be deemed complete.

(b) Survey and Application review on the merits.

1.

3

A utility shall complete a survey of poles for which access has been
requested within 45 days of receipt of a complete application to attach
facilities to its utility poles (or within 60 days in the case of larger orders
as described in subsection (7) of this section) for the purpose of
determining whether the attachments may be made and identifying any
make-ready to be completed to allow for the attachment.

Participation of attachers in surveys conducted by a utility.

a. A utility shall permit the new attacher and any existing attachers on
the affected poles to be present for any field inspection conducted as
part of a utility's survey conducted pursuant paragraph (b)1 of this
subsection.

b. A utility shall use commercially reasonable efforts to provide the
affected attachers with advance notice of not less than 5 business
days of any field inspection as part of the survey and shall provide
the date, time, and location of the inspection, and name of the
contractor, if any, performing the inspection.

Where a new attacher has conducted a survey pursuant to subsection
(10)(c) of this section, a utility can elect to satisfy its survey obligations
in this paragraph by notifying affected attachers of its intent to use the
survey conducted by the new attacher pursuant to subsection (10)(c)

Page 4 of 14



of this section and by providing a copy of the survey to the affected
attachers within the time period set forth in subsection (2)(b)1 of this
section.

4. Based on the results of the applicable survey and other relevant
information, a utility shall respond to the new attacher either by granting
access or denying access within 45 days of receipt of a complete
application to attach facilities to its utility poles (or within 60 days in the
case of larger orders as described in subsection (7) of this section).

5 A utility’s denial of a new attacher’s pole attachment application shall be
specific, shall include all relevant evidence and information supporting
its denial, and shall explain how such evidence and information relate to
a denial of access for reasons of lack of capacity, safety, reliability or
engineering standards.

6. Payment of survey costs and estimates.

a. Notwithstanding any other provision of this administrative regulation,
a utility’s tariff may require prepayment of the costs of surveys made
to review a pole attachment application, or some other reasonable
security or assurance of credit worthiness, before a utility is obligated
to conduct surveys pursuant to this section.

b. If a utility’s tariff requires prepayment of survey costs, the utility shall
send a new attacher whose application for access has been deemed
to be complete, a detailed, itemized estimate, or assertion that the
per pole estimate amount reflects the utility’s average historical cost
per pole to perform such surveys, in writing of chargesto perform all
necessary survey work within 14 days of providing the response
required by subsection (2)(a)1 of this section indicating the
application is complete.

c. The new attacher shall be responsible for the costs of surveys made
to review its pole attachment application even if the new attacher
decides not to go forward with its attachments.

(3) Payment of make-ready estimates.

(@)

(b)

Within 14 days of providing a response granting access pursuant to
subsection (2)(b)4 of this section, aA utility shall send a new attacher

whose—application—for—access—has—been—granted—a detailed, itemized

estimate in writing, on a pole-by-pole basis where requested and
reasonably calculable, of charges to perform aII necessary make- ready

A utility shall provide documentation that is sufficient to determine the basis
of all estimated charges, including any projected material, labor, and other
related costs that form the basis of its estimate.
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(d)

A utility may withdraw an outstanding estimate of charges to perform make-
ready work-beginning 14 days after the estimate is presented.

A new attacher may accept a valid estimate and make payment any time
after receipt of an estimate, except it may not accept after the estimate is
withdrawn.

Make-ready. Upon receipt of payment for survey costs owed pursuant to the
utility’s tariff and the estimate specified in subsection (3)(d) of this section, a
utility shall, as soon as practical but in no case more than 7 days, notify all
known entities with existing attachments in writing that may be affected by the
make-ready.

(@)

(b)

For attachments in the communications space, the notice shall:

1.
2

Specify where and what make-ready will be performed.

Set a date for completion of make-ready in the communications space
that is no later than 30 days after notification is sent (or up to 75 days in
the case of larger orders as described in subsection (7) of this section).

State that any entity with an existing attachment may modify the
attachment consistent with the specified make-ready before the date set
for completion.

State that if make-ready is not completed by the completion date set by
the utility in subparagraph 2 of this paragraph, the new attacher may
complete the make-ready specified pursuant to subparagraph 1 of this
paragraph.

State the name, telephone number, and email address of a person to
contact for more information about the make-ready procedure.

For attachments above the communications space, the notice shall:

1.
2

Specify where and what make-ready will be performed.

Set a date for completion of make-ready that is no later than 90 days
after notification is sent (or 135 days in the case of larger orders, as
described in subsection (7) of this section).

State that any entity with an existing attachment may modify the
attachment consistent with the specified make-ready before the date
set for completion.

State that the utility may assert its right to 15 additional days to
complete make-ready.

State that if make-ready is not completed by the completion date set by

the utility in subparagraph 2 in this paragraph (or, if the utility has

asserted its 15-day right of control, 15 days later), the new attacher may
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complete the make-ready specified pursuant to subparagraph 1 of this
paragraph.

6. State the name, telephone number, and email address of a person to
contact for more information about the make-ready procedure.

(c) Once a utility provides the notices described in this section, it then must
provide the new attacher with a copy of the notices and the existing
attachers’ contact information and address where the utility sent the notices.
The new attacher shall be responsible for coordinating with existing
attachers to encourage their completion of make-ready by the dates set
forth by the utility in paragraph (a)2 of this subsection for communications
space attachments or paragraph (b)2 of this subsection for attachments
above the communications space.

A utility shall complete its make-ready in the communications space by the
same dates set for existing attachers in subsection (4)(a)2 of this section or its
make-ready above the communications space by the same dates for existing
attachers in subsection (4)(b)2 of this section (or if the utility has asserted its
15-day right of control, 15 days later).

Final invoice.

(a) Within a reasonable period after a utility completes its make-ready, the utility
shall provide the new attacher:

1. A detailed, itemized final invoice of the actual survey charges incurred
if the final survey costs for an application differ from any estimate
previously paid for the survey work; and

2 A detailed, itemized final invoice, on a pole-by-pole basis where
requested and reasonably calculable, of the actual make ready costs to
accommodate attachments if the final make ready costs differ from the
estimate provided pursuant to subsection (3)(d) of this section.

(b) A utility may not charge a new attacher to bring poles, attachments, or third-
party equipment into compliance with current published safety, reliability,
and pole owner construction standards guidelines if such poles,
attachments, or third-party equipment were out of compliance because of
work performed by a party other than the new attacher prior to the new
attachment.

For the purposes of compliance with the time periods in this section:

(a) A utility shall apply the timeline described in subsection (2) through (4) of
this section to all requests for attachment up to the lesser of 300 poles or
0.5 percent of the utility’s poles in the state.

(b) A utility may add 15 days to the survey period described in subsection (4)
of this section to larger orders up to the lesser of 3000 poles or 5 percent of
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(9)

(c)

(d)

(e)

the utility’s poles in the state.

A utility may add 45 days to the make-ready periods described in
subsection (4) of this section to larger orders up to the lesser of 3000
poles or 5 percent of the utility’s poles in the state.

A utility shall negotiate in good faith the timing of all requests for attachment
larger than the lesser of 3000 poles or 5 percent of the utility’s poles in a
state.

A utility may treat multiple requests from a single new attacher as one
request when the requests are filed within 30 days of one another.

Deviations from make-ready timeline

(a)

(b)

(c)

A utility may deviate from the time limits specified in this section before
offering an estimate of charges if the new attacher failed to satisfy a
condition in the utility’s tariff, approved by the commission, or in a special
contract between the utility and the new attacher.

A utility may deviate from the time limits specified in this section during
performance of make-ready for good and sufficient cause that renders it
infeasible for the utility to complete make-ready within the time limits
specified in this section. A utility that so deviates shall immediately notify,
in writing, the new attacher and affected existing attachers and shall
identify the affected poles and include a detailed explanation of the reason
for the deviation and a new completion date. The utility shall deviate from
the time limits specified in this section for a period no longer than
necessary to complete make-ready on the affected poles and shall
resume make-ready without discrimination when it returns to routine
operations.

An existing attacher may deviate from the time limits specified in this
section during performance of complex make-ready for reasons of safety
or service interruption that renders it infeasible for the existing attacher to
complete complex make-ready within the time limits specified in this
section. An existing attacher that so deviates shall immediately notify, in
writing, the new attacher and other affected existing attachers and shall
identify the affected poles and include a detailed explanation of the basis
for the deviation and a new completion date, which in no event shall
extend beyond 60 days from the completion date provided in the notice
described in subsection (4) of this section is sent by the utility (or up to
105 days in the case of larger orders described in subsection 6(b) and (c)
of this section). The existing attacher shall deviate from the time limits
specified in this section for a period no longer than necessary to complete
make-ready on the affected poles.

Self-help remedy

(@)

Surveys. If a utility fails to complete a survey as specified in subsection
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(2)(b) of this section, then a new attacher may conduct the survey in place
of the utility by hiring a contractor to complete a survey as specified in
Section 5 of this administrative regulation.

1. A new attacher shall permit the affected utility and existing attachers to
be present for any field inspection conducted as part of the new
attacher’s survey.

2 A new attacher shall use commercially reasonable efforts to provide the
affected utility and existing attachers with advance notice of not less
than 5 business days of a field inspection as part of any survey it
conducts.

3. The notice shall include the date and time of the survey, a description of
the work involved, and the name of the contractor being used by the
new attacher.

(b) Make-ready. If make-ready is not complete by the applicable date specified
in subsection (4) of this section, then a new attacher may conduct the make-
ready in place of the utility and existing attachers by hiring a contractor to
complete the make-ready as specified in Section 5 of this administrative
regulation.

1. A new attacher shall permit the affected utility and existing attachers to
be present for any make-ready.

2 A new attacher shall use commercially reasonable efforts to provide the
affected utility and existing attachers with advance notice of not less
than 7 days of the impending make-ready.

3. The notice shall include the date and time of the make-ready, a
description of the work involved, and the name of the contractor being
used by the new attacher.

(c) The new attacher shall notify an affected utility or existing attacher
immediately if make-ready damages the equipment of a utility or an existing
attacher or causes an outage that is reasonably likely to interrupt the service
of a utility or existing attacher.

(d) Pole replacements. Self-help shall not be available for pole replacements.

(10) One-touch make-ready option. For attachments involving simple make-ready,
new attachers may elect to proceed with the process described in this
subsection in lieu of the attachment process described in subsections (2)
through (6) and (9) of this section.

(a) Attachment application.

1. A new attacher electing the one-touch make-ready process must elect
the one-touch make-ready process in writing in its attachment
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application and must identify the simple make-ready that it will perform.
It is the responsibility of the new attacher to ensure that its contractor
determines whether the make-ready requested in an attachment
application is simple._ Applications shall not combine simple and
complex make-ready. When complex make-ready is required, the
entirety of the project shall be subject to subsections (2) through (6)
and (9) of this section.

Application completeness.

a. The utility shall review the new attacher’s attachment application for
completeness before reviewing the application on its merits and shall
notify the new attacher within 10 business days after receipt of the
new attachers attachment application whether the application is
complete.

b. An attachment application is considered complete if it provides the
utility with the information necessary under its procedures, as
specified in the utility’s applicable tariff or a special contract regarding
pole attachments between the utility and the new attacher, to make
an informed decision on the application.

c._If the utility notifies the new attacher that its attachment application

is not complete, then the utility must specify all reasons for finding it
incomplete.

ed.If the utility fails to notify the new attacher in writing that an
application _is _incomplete, providing specificity as to the
deficiencies, within 10 business days of receipt, the application
shall be deemed complete.

Application review on the merits. The utility shall review on the merits a
complete application requesting one-touch make-ready and respond to
the new attacher either granting or denying an application within 15 days
of the utility’s receipt of a complete application (or within 30 days in the
case of larger orders as described in subsection (7)(b) of this section or
within a time negotiated in good faith for requests equal to or larger than
those described in (7)(d)).

a. If the utility denies the application on its merits, then its decision shall
be specific, shall include all relevant evidence and information
supporting its decision, and shall explain how such evidence and
information relate to a denial of access.

b. Within the 15-day application review period (or within 30 days in the
case of larger orders as described in subsection (7)(b) of this section
section or within a time negotiated in good faith for requests equal to
or larger than those described in (7)(d)), a utility may object to the
designation by the new attacher’s contractor that certain make-ready
is simple. If the utility objects to the contractor’'s determination that
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(b)

(c)

make-ready is simple, then it is deemed complex. The utility’s
objection is final and determinative so long as it is specific and in
writing, includes all relevant evidence and information supporting its
decision, made in good faith, and explains how such evidence and
information relate to a determination that the make-ready is not
simple

Surveys.

1.

The new attacher is responsible for all surveys required as part of the
one-touch make-ready process and shall use a contractor as specified
in Section 5(2) of this administrative regulation to complete such
surveys.

The new attacher shall permit the utility and any existing attachers on
the affected poles to be present for any field inspection conducted as
part of the new attacher’s surveys.

The new attacher shall use commercially reasonable efforts to provide
the utility and affected existing attachers with advance notice of not less
than 5 business days of a field inspection as part of any survey and shall
provide the date, time, and location of the surveys, and name of the
contractor performing the surveys.

Make-ready. If the new attacher’s attachment application is approved and if
it has provided 15 days prior written notice of the make-ready to the affected
utility and existing attachers, the new attacher may proceed with make-
ready using a contractor in the manner specified for simple make-ready in
Section 5(2) of this administrative regulation.

1.

The prior written notice shall include the date and time of the make-
ready, a description of the work involved, the name of the contractor
being used by the new attacher, and provide the affected utility and
existing attachers a reasonable opportunity to be present for any make-
ready.

The new attacher shall notify an affected utility or existing attacher
immediately if make-ready damages the equipment of a utility or an
existing attacher or causes an outage that is reasonably likely to
interrupt the service of a utility or existing attacher.

In performing make-ready, if the new attacher or the utility determines
that make-ready classified as simple is complex, then that-speecificall
make-ready must be halted and the determining party must provide
immediate notice to the other party of its determination and the impacted
poles. The affected-make-readyapplication shall then be governed by
subsections (2) through (9) of this section and the utility shall provide
the notices and estimates required by subsections (2)(a), (3) and (4) of
this section as soon as reasonably practicable.
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(d) Post-make-ready timeline. A new attacher shall notify the affected utility
and existing attachers within 15 days after completion of make-ready on a
one-touch make-ready applicationparticularpole.

Section 5.  Contractors for survey and make-ready

| (1)

3)

Contractors for self-help surveys, complex make-ready and above the
communications space make- ready. A utility shall make available and keep
up-to-date a reasonably sufficient list of contractors it authorizes to perform self-
help surveys and make- ready that is complex_or-and-self-help-surveys—and
make-ready-that-is above the communications space on its poles. The new
attacher must use a contractor from this list to perform self-help surveys or
make-ready werk-that is complex or above the communications space. New
and existing attachers may request the addition to the list of any contractor that
meets the minimum qualifications in subsection (3) of this section and the utility
may not unreasonably withhold its consent.

Contractors for simple werkmake-ready. A utility may, but is not required to,
keep up to date a reasonably sufficient list of contractors it authorizes to
perform surveys—and-simple make-ready. If a utility provides such a list, then
the new attacher must choose a contractor from the list to perform the
worksimple make-ready for one-touch make-ready applications. New and
existing attachers may request the addition to the list of any contractor that
meets the minimum qualifications in subsection (3) of this section and the
utility may not unreasonably withhold its consent.

(a) 1. If the utility does not provide a list of approved contractors for surveys
or simple make-ready or no utility-approved contractor is available within a
reasonable time period, then the new attacher may choose its own qualified
contractor that meets the requirements in subsection (3) of this section.

2. When choosing a contractor that is not on a utility-provided list, the new
attacher must certify to the utility that its contractor meets the minimum
qualifications described in subsection (3) of this section when providing
notices required by subsections 9(a)2, 9(b)2, 10(b)3, and 10(c) of Section 4
of this administrative regulation.

(b) 1. The utility may disqualify any contractor chosen by the new attacher that
is not on a utility-provided list, but such disqualification must be based on
reasonable safety or reliability concerns related to the contractor's failure to
meet any of the minimum qualifications described in section 3 of this section
or to meet the utility’s publicly available and commercially reasonable safety
or reliability standards.

2. The utility must provide notice of its contractor objection within the notice
periods provided by the new attacher in subsections 9(a)2, 9(b)2, 10(b)3,
and 10(c) of Section 4 of this administrative regulation and in its objection
must identify at least one available qualified contractor.

Contractor minimum qualification requirements. Ultilities must ensure that
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contractors on a utility-provided list, and new attachers must ensure that
contractors they select pursuant to subsection (2)(a) of this section, meet the
following minimum requirements:

(@) The contractor has agreed to follow published safety and operational
guidelines of the utility, if available, but if unavailable, the contractor shall
agree to follow National Electrical Safety Code (NESC) guidelines;

(b) The contractor has acknowledged that it knows how to read and follow
licensed-engineered pole designs for make-ready, if required by the utility;

(c) The contractor has agreed to follow all local, state, and federal laws and
regulations including, but not limited to, the rules regarding Qualified and
Competent Persons under the requirements of the Occupational and Safety
Health Administration (OSHA) rules;

(d) The contractor has agreed to meet or exceed any uniformly applied and
reasonable safety and reliability thresholds set by the utility, if made
available; and

(e) The contractor is adequately insured or will establish an adequate
performance bond for the make-ready it will perform, including work it will
perform on facilities owned by existing attachers.

(4)

2sons—ofsafety.reliability_and-g s b o e o A
utility with _a collective bargaining agreement existing as of March 1, 2020,
requiring the engineering or make-ready on its poles or attachments be
performed by its own employees shall not be subject to the self-help remedies
or one-touch make-ready described in subsections 9 and 10 of Section 4 of
these administrative requlations.

Section 6.  Notice of changes to existing attachers

(1) Unless otherwise provided in a joint use agreement or special contract, a utility
shall provide an existing attacher no less than 60 days written notice prior to:

(a) Removal of facilities or termination of any service to those facilities if that
removal or termination arises out of a rate, term, or condition of the utility’s
pole attachment tariff or any special contract regarding pole attachments
between the utility and the attacher; or

(b) Any modification of facilities by the utility other than make-ready noticed
pursuant to Section 4(4) of this administrative regulation, routine
maintenance, or modifications in response to emergencies.

(2) Stays from removals, terminations, and modifications noticed pursuant to
subsection (1) of this section.
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(@)

(b)

An existing attacher may request a stay of the action contained in a notice
received pursuant to subsection (1) of this section by filing a motion
pursuant to 807 KAR 5:001, Section 4 within 15 days of the receipt of the
first notice provided pursuant to subsection (1) of this section.

The motion shall be served on the utility that provided the notice pursuant
to 807 KAR 5:001, Section 5(1).

(c)The motion shall not be considered unless it includes, in concise terms, the

(d)

(e)

Section 7.

relief sought, the reasons for such relief, including a showing of irreparable
harm and likely cessation of cable television system operator or
telecommunication service, a copy of the notice, and a certification that
service was provided pursuant to paragraph (b) of this subsection.

The utility may file a response within 10 days of the date the motion for a
temporary stay was filed.

No further filings under this subsection will be considered unless requested
or authorized by the commission.

Rates

(1) Rates for access to utility poles, ducts, conduits and rights-of-way shall be developed

in accordance with rate rules promulgated by the Federal Communications

Commission in 47 CFR Chapter |, Subchapter A, Part 1, Subpart J inclusive of future

changes as those regulations may be amended or interpreted by FCC or bureau order

or a court of competent jurisdiction.

(2) Changes in applicable Federal Communications Commission regulations shall be

deemed to take effect under this administrative requlation 90 days later.

Section 78.

Complaints

(1) A complaint alleging a violation of this administrative regulation shall be made
pursuant to 807 KAR 5:001, Section 17.

(2) The commission shall take final action on a complaint alleging that a person or
entity was unlawfully denied access to a utility’s pole, duct, conduit, or right-of-
way within 360-180 days for-from the complaint being filed. Such final action
may be tolled by agreement of the disputing parties or for good cause as

specified by a duly authorized officer of the commission.
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