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On April 15, 2022, Liberty Utilities Co. (Liberty) filed a motion, pursuant to 807 KAR 

5:001, Section 13, and KRS 61.878, requesting that the Commission grant confidential 

protection for an indefinite period for its responses to Items 1, 2(b), and 3 of Commission 

Staff’s Second Post-Hearing Data Request (Staff’s Second Post-Hearing Request).   

LEGAL STANDARD 

The Commission is a public agency subject to Kentucky Open Records Act,1 which 

requires that all public records “be open for inspection by any person, except as otherwise 

provided by KRS 61.870 to KRS 61.884.2  The exceptions to the free and open 

examination of public records should be strictly construed.3  The party requesting that the 

materials be granted confidential protection has the burden of establishing that one of the 

exemptions is applicable.4  KRS 61.878(1)(c)(1) provides an exception to the requirement 

 
1 KRS 61.870 through 61.884.  

2 KRS 61.872(1).  

3 KRS 61.878.   

4 807 KAR 5:001, Section 13(2)(c). 
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for public disclosure of records that are “generally recognized as confidential and 

proprietary, which if openly disclosed would permit an unfair commercial advantage to 

competitors of the entity that disclosed the records.”   

DISCUSSION AND FINDINGS 

In support of its motion, Liberty argued that its response to Item 1 of Staff’s Second 

Post-Hearing Request required it to provide private loans Liberty has acquired to finance 

the transaction.  Liberty argued the terms of these loans are highly sensitive, confidential, 

and proprietary.  Liberty stated if it was required to publicly disclose these documents it 

would be placed at a severe commercial disadvantage.  Liberty also stated the 

Commission has precedent of granting confidential protection to loan documents.  Liberty 

requested the response to Item 1 of Staff’s Second Post-Hearing Request be granted 

confidential protection in perpetuity.      

The response to Item 2(b) of Staff’s Second Post-Hearing Request required Liberty 

to provided financing documents between Liberty and regulated utility subsidiaries.  

Liberty stated these documents contain detailed information about intercompany 

financing including interest and rates.  Liberty argued if this information was required to 

be disclosed it would allow other companies to gain insight into the economic structure of 

Liberty and the subsidiaries, putting them at a commercial disadvantage.  Liberty 

requested these documents be granted indefinite confidential protection.  

Finally, Liberty stated the response to Item 3 of Staff’s Second Post-Hearing 

Request should be granted confidential protection because it is a comprehensive 

organization chart of Algonquin Power & Utilities Corp. (Algonquin).  Liberty stated that 

Algonquin maintains this chart confidentiality and it has never been disclosed.  Liberty 
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argued that disclosure would release sensitive proprietary information about Algonquin’s 

corporate structure and would create a commercial disadvantage to the company.  

Competitors would get insight into the internal workings of Algonquin that they would not 

otherwise be entitled to.   

Having considered the motion and the material at issue, the Commission finds that 

Liberty’s motion is granted in part and denied in part.  The Commission finds that the 

designated material contained in Liberty’s responses to Items 1 and 2(b) of Staff’s Second 

Post-Hearing Request are records that meet the criteria for confidential treatment and are 

exempted from public disclosure pursuant to KRS 61.878(1)(c)(1). and 807 KAR 5:001, 

Section 13.  

The Commission further finds that the request for confidential treatment is denied 

for a portion of the organizational chart provided in response to Item 3 of Staff’s Second 

Post-Hearing Request.  The portion of the organizational chart that details the relationship 

between Algonquin and Liberty Utilities Finance GP1 is not granted confidential 

protection.  This information is essential to the final determination of the case and should 

be part of the public record.  However, the rest of the organizational chart is granted 

confidential treatment and is exempted from public disclosure pursuant to 

KRS 61.878(1)(c)(1) and 807 KAR 5:001, Section 13. 

IT IS THEREFORE ORDERED that: 

1. Liberty’s motion for confidential treatment for responses to Staff’s Second-

Post Hearing Request is granted in part and denied in part. 

2. Liberty’s motion for confidential treatment for its responses to Items 1 and 

2(b) of Staff’s Second Post-Hearing Request is granted.  
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3. Liberty’s motion for confidential treatment for the portion of the 

organizational chart provided in response to Item 3 of Staff’s Second Post-Hearing 

Request that details the relationship between Algonquin and Liberty Utilities Finance GP1 

is denied. 

4. Liberty’s motion for confidential treatment of the remainder of the 

organization chart provided in response to Item 3 of Staff’s Second Post-Hearing request 

is granted.   

5. The designated material granted confidential treatment by this Order shall 

not be placed in the public record or made available for public inspection for an indefinite 

period or until further Order of this Commission. 

6. Use of the designated material granted confidential treatment by this Order 

in any Commission proceeding shall comply with 807 KAR 5:001, Section 13(9). 

7. Liberty shall inform the Commission if the designated material granted 

confidential treatment becomes publicly available or no longer qualifies for confidential 

treatment. 

8. If a nonparty to this proceeding requests to inspect the material granted 

confidential treatment by this Order and the period during which the material has been 

granted confidential treatment has not expired, Liberty shall have 30 days from receipt of 

written notice of the request to demonstrate that the material still falls within the exclusions 

from disclosure requirements established in KRS 61.878.  If Liberty is unable to make 

such demonstration, the requested material shall be made available for inspection.  

Otherwise, the Commission shall deny the request for inspection.  
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9. The Commission shall not make the requested material for which 

confidential treatment was granted available for inspection for 30 days from the date of 

service of an Order finding that the material no longer qualifies for confidential treatment 

in order to allow Liberty to seek a remedy afforded by law. 

10. The designated material denied confidential treatment by this Order is not 

exempt from public disclosure and shall be placed in the public record and made available 

for public inspection.  

11. If Liberty objects to the Commission’s determination that the requested 

material not be granted confidential treatment, it must seek either rehearing pursuant to 

KRS 278.400 or judicial review of this Order pursuant to KRS 278.410.  Failure to exercise 

either of these statutory rights will be deemed as agreement with the Commission’s 

determination of which materials shall be granted confidential treatment. 

12. Within 30 days of the date of service of this Order, Liberty shall file a revised 

version of the designated material for which confidential treatment was denied, reflecting 

as unredacted the information that has been denied confidential treatment. 

13. The designated material for which Liberty’s request for confidential 

treatment has been denied shall neither be placed in the public record nor made available 

for inspection for 30 days from the date of service of this Order to allow Liberty to seek a 

remedy afforded by law.  
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PUBLIC SERVICE COMMISSION 

___________________________ 
Chairman 

___________________________ 
Vice Chairman 

___________________________ 
Commissioner 

ATTEST: 

______________________ 
Executive Director 
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