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Jeff DeRouen

Executive Director

Kentucky Public Service Commission
211 Sower Boulevard

Frankfort, KY 40601

Re: Petition of the Kentucky Cable Telecommunications
Association for a Declaratory Order that the Commission Has
Jurisdiction to Regulate the Pole Attachment Rates, Terms,
and Conditions of Cooperatives That Purchase Electricity
from the Tennessee Valley Authority,

Case No. 2012-

Dear Mr. DeRouen:

Please accept for filing the attached Petition, the original and ten copies of
which are provided. A copy is also included for return to me in the self
addressed stamped envelope after file stamping,.

With this letter, the Kentucky Cable Telecommunications Association
(“KCTA”) hereby requests a waiver from the paper-filing requirements of
807 KAR 5:001 to permit the use of electronic case-filing procedures
concerning the attached Petition. KCTA requests a deviation from the
regulation and asks the Commission to accept this case in electronic form
only for both filing and service purposes.

Persons who should receive notice of all orders, pleadings, and other
communications in this proceeding and their email addresses are Laurence
J. Zielke (1zielke(@zielkefirm.com), Janice Theriot
(itheriot@zielkefirm.com), Gardner Gillespie
(gardner.gillespie@hoganlovells.com) and Alton K. Burton, Jr.
(alton.burton@hoganlovells.com).
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KCTA respectfully requests that the Commission accept this Petition for filing and issue,
at its earliest convenience, an order approving the requested waiver and assigning an
electronic-case number to permit electronic filing in the case.

Sincerely,

dév\/!/\"mj\f

Janice M. Theriot

Encl.
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RECEIVED

BEFORE THE
KENTUCKY PUBLIC SERVICE COMMISSION DEC 63 2012
PUBLIC SERVICE
COMMISSION
In The Matter of:
The Petition of the Kentucky Cable )
Telecommunications Association for a ) Case No. 2012-

Declaratory Order that the Commission Has )
Jurisdiction to Regulate the Pole Attachment )
Rates, Terms, and Conditions of Cooperatives )
That Purchase Electricity from the Tennessee )

Valley Authority )

Petition of the Kentucky Cable Telecommunications Association for a Declaratory Order
That the Commission Has Jurisdiction to Regulate the Pole Attachment Rates, Terms, and
Conditions of Cooperatives That Purchase Electricity from the Tennessee Valley Authority

1. The Kentucky Cable Telecommunications Association (“‘Association”) respectfully
requests the Kentucky Public Service Commission (“Commission”) to issue a declaratory
order affirming its jurisdiction to regulate the pole attachment rates, terms, and conditions

of cooperatives that purchase electricity from the Tennessee Valley Authority (“TVA”).

Commission Pole Attachment Regulation Promotes Broadband Deployment and
Encourages Economic Growth in Kentucky

2. The Association’s members provide state-of-the-art high-speed communications services to

Kentucky residents. These services fuel economic growth in Kentucky.
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3.  Unreasonable pole attachment rates, terms, and conditions, however, burden Association
members in providing their services and slows their ability to deploy in new areas. This

hurdle hampers economic growth.

4. Reasonable pole attachment rates, terms, and conditions are particularly important for
residents of rural areas, where communications companies must attach to more utility poles

(and thus pay more pole attachment fees) in order to provide service.

5.  Without regulation, many utilities do not offer reasonable rates, terms and conditions of
attachment, Rather, as found by the United States Supreme Court, utilities “have found it
convenient to charge monopoly rents” for attachments. Nat’l Cable & Telecom. Ass'n v.
Gulf Power Co., 534 U.S. 327, 330 (2002). Commission jurisdiction prevents such
monopoly practices and helps to remove this hurdle to rural broadband deployment and

economic development.

6. To illustrate the importance of regulation, the average pole attachment rate in 2011 for
utilities under Commission jurisdiction was about one-third the amount of the average rate
of utilities that were not regulated. Kentucky Cable Telecommunications Association, Fair
and Reasonable Pole Attachment Rates for Unregulated Utilities Would Benefit Kentucky

(Jan. 3, 2011) (available at hitp://www.kycable.com/blog/). '

The Commission Regulates Pole Attachments

! The data from 2010 on the KCTA website are outdated. At least one of the TV A-supplied
cooperatives is currently charging more than $29 a pole, compared to the average rate for regulated
utilities in Kentucky in 2010 of $4.87. The situation is becoming increasingly dire for cable operators and
their customers.
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10.

11.

The Commission has exclusive jurisdiction over the pole attachment rates, terms and
conditions of regulated utilities. Kentucky CATV Ass’nv. Volz, 675 S.W.2d 393, 396 (Ky.

App. Ct. 1983).

Ky. Rev. Stat. § 278.040 gives the Commission “exclusive jurisdiction over the rates and
services of the regulated utilities of the state.” Kentucky CATV Ass’n, 675 S.W.2d at 396.
As to pole attachments, “the pole attachment itself is a ‘service,”” and the rates charged for

pole attachments are ‘rates’ within the meaning of the statute. /d.

Cooperatives are not exempt from the Commission’s pole attachment jurisdiction. See, e.g.,
In re. Regulation of Rates, Terms and Conditions for the Provision of Pole Attachment
Space, Case No. 8040 (Ky PSC Aug. 26, 1981) (attached as Exhibit 1hereto) , aff'd,
Kentucky CATV Ass’'n, supra; Ballard Rural Tel. Coop. Corp., Inc. v. Jackson Purchase

Energy Corp, 2005 WL 858940 (Ky. PSC 2005).

The TVA Has Never Regulated Pole Attachments

The TVA generates and sells electricity, and in doing so, it gives preference to non-profit
entities, such as cooperatives. 16 U.S.C. § 831i. In Kentucky, the TVA provides electricity

to five cooperatives.?

The TVA is specifically authorized under federal law to set the electric rates of the utilities

to which it supplies power.

2

Hickman-Fulton Counties Rural Electric Cooperative Corporation, Pennyrile Electric

Cooperative Corporation, Tri-County Electric Membership Corporation, Warren Rural Electric
Cooperative Corporation, and West Kentucky Rural Electric Cooperative Corporation.

3
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12. Under 16 U.S.C. § 831i the TVA can “include in any contract for the sale of power such
terms and conditions, including resale rate schedules, and [can] provide for such rules and

regulations as in its judgment may be necessary or desirable.”

13. Through its contracts, the TVA regulates the maximum rate for electric service that TVA-
supplied utilities can charge their customers. See, e.g., TVA v. Energy Regulatory Comm’n
of Kentucky, Civ. Action no. 79-0009-P (W.D. Ky. Sept. 25, 1979) (explaining that the
“TVA, in exercising the power delegated to it by Congress, has set resale rates to be

followed by its distributors™) (attached as Exhibit 2).

14. Although the TV A regulates electric rates, it has never regulated pole attachment rates of

the Kentucky cooperatives it supplies.

Commission Regulation of TVA-Supplied Cooperative Pole Attachment Rates, Terms., and
Conditions

15. The Commission does not currently regulate the pole attachment rates, terms, and

conditions of utilities whose power is supplied by the TVA.

16. The Commission, however, has never issued a decision addressing whether it has

jurisdiction to regulate pole attachment rates of cooperatives supplied by the TVA.?

} Although the Franklin Circuit Court and the Commission have both ruled that the Commission does

not have jurisdiction over borrowing by TV A cooperatives, see, e.g., West Ky Rural Coop. Corp. v. Energy
Reg. Comm’n, No. 80-CI-1747 (Franklin Cir. Ct. Nov. 12, 1982) (attached as Exhibit 3), and Hickman-Fulton
Counties Rural Elec. Coop. Corp., Ky PSC No. 8858 (June 27, 1983) (attached as Exhibit 4), we have found
no cases addressing the Commission’s pole attachment jurisdiction over cooperatives served by the TVA. In
March 1983 the Commission’s then-General Counsel wrote a letter to the Kentucky Joint Interim
Committee on Energy stating that, in light of the 1979 District Court decision in TVA v. Energy
Regulatory Comm 'n of Kentucky, Civ. Action no. 79-0009-P (W.D. Ky. Sept. 25, 1979), the Commission
would no longer regulate the “rates, service, or construction” of utilities taking power from the TVA,
Letter from William M. Sawyer to Senator William L. Quinlan, March 2, 1983, (attached as Exhibit 5).

4
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17.

18.

19.

20.

21.

22.

Nothing precludes Commission jurisdiction over the pole attachment rates charged by these
cooperatives. Again, the TVA itself does not regulate the pole attachment rates charged by

the cooperatives it supplies.

Federal TVA regulation only precludes Commission regulation to the extent the two
directly conflict. For example, the U.S. District Court in 7VA4 v. Energy Regulatory
Comm 'n of Kentucky, Civ. Action no. 79-0009-P (W.D. Ky. Sept. 25, 1979), found that
Commission regulation of TV A-supplied utilities’ electric rates was preempted because it

directly conflicted with TV A regulation of those same electric rates.

The court never suggested that the Commission is preempted from regulating activities if
the TV A-supplied utilities can nevertheless “comply with the legitimate conditions imposed

upon them by TVA.” Id. at 7.

Commission regulation of TV A-supplied cooperative pole attachments would still allow

these utilities to comply with all conditions imposed upon them by the TVA.

In fact, because the TVA does not regulate these pole attachments, the Commission itself

has a responsibility to do so.

As the Kentucky Supreme Court has explained, the Commission’s “plenary ratemaking

authority . . . essentially require[s] the [Commission] act to ensure that rates are ‘fair, just

293

and reasonable.”” Kentucky Pub. Serv. Comm 'n v. Commonwealth ex rel. Conway, 324

S.W.3d 373, 380 (Ky. 2010).

But that letter did not address pole attachments specifically, either. As noted in the text below, the
District Court’s decision was based on directly conflicting exercises of jurisdiction by the TVA and the
PSC, and the Commission’s exercising pole attachment jurisdiction would not conflict with any
regulation by the TVA. Of course, the PSC General Counsel cannot make policy for the
Commission, in any case.
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23. Declaring its jurisdiction will satisfy that requirement.

24. That the Commission has not been regulating the pole attachment rates, terms and
conditions of cooperatives that purchase electricity from the TVA is no bar to its assertion
of jurisdiction at this time. See, e.g. Kentucky CATV Ass’n, 675 S.W.2d at 397; Ballard
Rural Tel. Coop. Corp., Inc. v. Jackson Purchase Energy Corp, 2005 WL 858940 (Ky. PSC

2005).

Requested Relief

25. The Kentucky Cable Telecommunications Association respectfully requests that the
Commission issue a declaratory order recognizing that it has jurisdiction to regulate the
pole attachment rates of cooperatives that purchase electricity from the Tennessee Valley

Authority.

tfully) Submitted

i @M\&
N

462 South 4th Street
Louisville, KY 40202
(502) 589-4600

Gardner F. Gillespie
Alton K. Burton Jr.
Hogan Lovells US LLP
555 13" StNW
Washington, DC 20004
(202) 637-5600
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of

THE REGULATION OF RATES, TERMS
AND CONDITIONS FOR THE PROVISION
OF POLE ATTACHMENT SPACE TO CABLE
TELEVISION SYSTEMS BY TELEPHONE
COMPANIES

CASE NO. 8040

S’ N Nt Nt

and
In the Matter of

THE REGULATION OF RATES, TERMS
AND CONDITIONS FOR THE PROVISION
OF POLE ATTACHMENT SPACE TO CABLE
TELEVISION SYSTEMS BY ELECTRIC
UTILITIES

CASE NO. 8090

S o N

ORDER

On Novewber 20, 1980, General Telephone Company of
Kentucky ("General') and South Central Bell Telephone Com-
pany ("Bell") filed with the Commisslon a petition requesting
that the Commission assert that 1t has jurigdiction to regu-
late the rates, terms, and conditions applicable to the pro-
vision of pole attachment space to cable television system
operators by telephone utilities. Additionally, the petition
requests that the Commission certify to the Federal Communi-
cations Commission ("FCC") that it does assert such juris-
diction and that the certification be in the form of the
statutory language required by Section 224 of Title 47,

United States Code.



On December 8, 1980, Kentucky Utilities Company
and Louisville Gas and Electric Company ('LG&E") filed with
the Commission a similar petition, requesting essentially
the same relief. The petitlions were consolidated for all
purposes by the Commission, and a hearing was held on April
21, 1981, KXentucky Power Company intervened to join in the
Petition of the other electric utilities, and American
Television and Communications Corporation, Consolidated
Cable Television Services, Inc., Kentucky CATV Association,
National Cable Television Association, Inc., ("NCTA') and
the Attorney General's Division of Consumer Intervention
intervened in opposition to both Petitions.

Kentucky Power Company and LG&E have filed par-
allel motilons to strike the brief of the National Cable
Television Association, Inc., on the ground that it was
mailed on May 19, 1981, rather than filed (i.e.,received by
the Commission's Secretary) on or before May 18, 1981, as
crdered by the Commission. LG&E further asserts that a
copy of sald brief was mailed directly to an official of
LG&E, in vieolation of Kentucky Disciplinary Rule 7-104(A} (1),
when an attorney of record 1s involved {in the case.

The Commission reminds NCTA of the necegsity of com-
pliance with all orders of the Commission. However, because
the late filing may have been inadvertent (one day late),
and because the Commission must consider all ramifications of
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this matter of considerable public importance, the motions

are overruled.

BACKGROURD

"

There are more than 100 cable television systems in
Kentucky whose cables linking subscribers are attached, for
convenience, economy and aesthetic reasons, to existing
utility poles in the areas served by the systems. The terms,
conditions and rates for use of this space on utility poles
have been the subject of private negotiation and written
agreements between the affected utilities and the cable
systems. Neither has heretofore asserted or invoked the
jurisdiction of this Commission for permission or approval

of the terms of these arrangements.

After extensive hearings, by Public Law 95-234, 92
Stat. 33, 47 U.S.C. § 224, Congress amended the Federal
Communications Act so as to grant regulatory jurisdiction
over cable television pole attachments to the Federal Com-
munications Commission in those states which did not ex-
ercise such regulation, for a five year period beginning
February 21, 1978.

Pole attachments on facilities of cooperative elec-
tric and telephone corporations, of which there are 40 regulated
by this Commission, are specifically exempted from the federal
regulation, and unless this Commission asserts jurisdiction,
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would remain unregulated while other electric and telephone
utilicies would be regulated.

The federal act invites those states which have
and will assert jurisdiction to regulate utility pole attach-
ments to do so, and uses the language of 'pre-emption' to
indicate that when a state has affirmatively asserted to the
FCC that such state regulation is active and on-going, the
FCC will not assert jurisdiction. The legislative history
of the federal enactment indicates that it is Congress'
preference that regulation be done by the states.

The petitioning utilities have indicated their
preference for state regulation, and the cable gystem operators,
by opposing the petitions, have opted for federal regulation.
The decision of this Commigsion turns upon the construction

of our statutes.

DISCUSSION

The utilities argue that utility poles are an
esgential part of the facilities of the regulated utilities,
that the amount paid for the use of space on the poles is a
"...charge, rental or other compensation for service ren-
dered.,." [KRS 278.010(12)], and that this Commission can
certify that it considers the interests of cable television
("CATV") consumers, a8 well as utility customers, in the
ordinary course of deciding whether rates are '“"fair, just
and reasonable'" under the statutory mandate of KRS 278.190(3).

by




The intervening CATV operators contend that the
pole attachment arrangement is not within the statutory
scheme of regulating utility rates and services; that con~
temporaneousg construction by the Commission, the cable
operators, and the regulated utilities over the last 25
years has been that the PSC has no jurisdiction over the
subject; and that the matter should remain open at least
‘until the General Assembly meets next year. They point out
that nowhere in the statute i3 there any mention of CATV or
pole rentals. Moreover, they rely heavily on Benzinger

et al. v. Union Light, Heat & Power Co., 293 Ky. 747, 170

S.W.2d 38 (1943), which upheld the police power of a city to
require utility wires to be buried by putting a restrictive
interpretation on the statutory language empowering the
Commission to regulate the ''service" of a utility.

KRS 278.040 states that the Public Service Commis-
slon has jurisdiction over all the utilities in this state,
and that the Commission shall have exclusive jurisdiction
over the rates and service of those utilities. The peti~
tioning utilities unquestionably are "utilities"” within the
meaning of KRS 278.010, and therefore, the question before
us is whether the service of providing space on existing
utility poles (and the rates charged therefor) are '"'rates"
and "services" within the purview of this Commission under

KRS 278.040.
NS-



The term "rate'" is defined in Chapter 278, asg
follows:

(12) "Rate" means any individual or joint
fare, toll, charge, rental or other compensa-
tion for service rendered or to be rendered
by any utility, and any rule, regulation,
practice, act, requirement or privilege in any
way relating to such fare, toll, charge,
rental or other compensation, and any sche-
dule or tariff or part of a schedule or tariff
thereof. [KRS 278.010(12)].

The term 'service' is even broader, being couched in non-
exclugive language:
(13) "Service" includes any practice or re-
quirement in any way relating to the service

of any utility, including the voltage of elec~

tricity, the heat units and pressure of gas,

the purity, pressure and quantity of water,

and in general the quality, quantity and

pressure of any commodity or product used or

to be used for or in connection with the busi-

negs of any utility...[KRS 278.010(13)]

(Emphasis supplied).

The term "utility service" or "utility services" is not
defined in the statutes at all.

Whether or not it was contemplated at the time of
the original enactment of this statute, the petitioning
utilities are clearly providing a 'service' when they allow
CATV operators, for a fee, to attach their cables to unused
space on exlsting utility poles. The availability of this
unused space on the poles (and the arrangements that have
been made between the utilitieg and the cable operators) has
greatly contributed to the development of the cable tele-
vision industry in recent years.
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The Commission concludes that the term "gervice"
as used in KRS 278.040 has two levels, First, there is the
primary meaning: that service to the public of the type for
which the utility business was formed, thereby subjecting it
to the jurisdiction of the PSC. Second, there is a service
which arises out of the presence of or the use of the uti-
lity facilities. While this is not contemplated in con-
sidering whether the business of the utility 1is regulable,
it still is a source of revenue to the utility which ulti-
mately results in lower basic "rates" to the ultimate con-
sumers of utility services. For this reason, Benzinger must
be read as deciding only what was before the Court: that the
PSC was not granted jurisdiction over those parts of the
utility's operations which come within the '"police powers"
of a municipality. The Court's attempted definition and
distinction between "essential utility functions' and "other
functions'" is awkward and difficult to apply. Since such
distinction was not necesgsary to the court's decilsion, it
should be considered dictum only. Weither petitioners nor
intervenors contend that the regulation of rates, terms and
conditions of pole attachments comes within the police
powers of municipalities.

Therefore, the PSC may regulate these servines
without determining whether the activity 1s a "utility"
function. The jurisdiction of the PSC over the affected
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utility companies hag been established. That jurisdiction

also extends to their poles, which are an integral part of
thelr facilities. 1In the instant case, the Commlssion is
called upon to approve the "rate' the utilities are charging
for the use of a previously unused part of thege facilities.
While this may not be one of the "services'" contemplated
when the statutory definition was created in 1934, nor even
a "public utility"’activity generally, it is clearly a
"service" within the broad definition set forth in KRS
278.010. Because of their monopoly status, such services
should be regulated in the public interest.

Intervenors argued at the hearing that revenues
from pole attachment charges are like "money from the wife's
folks," i.e., that since the utility already has the pole in
place and there is unused space on the pole, any charge
therefor is 'reasonable." However, this Commission is of
the opinion that all utility facilities should be operated
to produce the optimal results; that if a utility facilicy
can produce revenue from other uses without interference
with essential utility operations, it must do so, and for a
fair, just and reasonable rate. In turn, the revenue from
such "other uses" reduces, pro tanto, the revenue that must
be earned from conventional utility services rendered by the
utility, thereby lowering the utility consumers’ overall
rate.
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Both the petitioning utilities and intervening
cable operators should be proud of a record of 25 years of
increasingly heavy usage of utility pole space without a
serious safety gquestion having been presented to thig Commig-
sion for its adjudication. This speaks well for the negotia-
tion and drafting of the agreements whereunder the attach-
ments are permitted, as well as the operations of the
personnel of both groups in the field. However, if there
were serious questions as to the safety practices of any
utility allowing the use of its poles by another entity,
this Commission has little doubt that 1t would lnvoke itg
jurisdiction to correct it.

KRS 278.260 expressly empowers the Commission to
investigate ''any rate,' pursuant to complaint or upon its own
motion, which may be "unreasonable or unjustly discrimi-

natory," or "any regulation, measurement, practice or act

affecting or relating to the service of the utility or any

service in connection therewith" which may be "unreasonable,
ungafe, insufficient or unjustly discriminatory....'" (Em~
phasis supplied). Thus, viewed as whole, it is clear that
the statutory scheme set forth in KRS Chapter 278, except

as limited by the police power of municipalities, confers
plenary jurisdiction over all '"utilities" and their "facil-

itiesg.”



As to certification to the FCC required by the
federal statute that this agency "'...does consider the
interest of the subscribers of the cable television services
ag well as the Interests of the consumers of the utility
services," this Commission adopts the view expressed in a

recent opinlon of the Appellate Court of Illinols:

Since we have concluded that the Commis-
sion has the power to regulate leasing
activities it follows that it is under
the mandate to assure that the charges
are "just and reasonable". Fulfilling
that mandate necessarily entails balanc-
ing the interests of Cable TV subscribers
with the other interests at stake; such
balancing is all that the federal statute
can reasonably be read to require. (Em-
phasis supplied). Cable Television
Company of Illinocisg v. Illinols Com-~
merce Commission, 82 IlT. App.3d 8l%,

Z03 N.E.2d 287, 290 (1980).

Thus, in exercising our jurisdiction over pole attachment
rates, this Commission will consider the interests of the
subscribers of cable television services as well as the
interests of the consumers of utility services.

The electrlc utilities petition the Commission to
allow them to file pole attachment agreements as "Special
Contracts,'" under 807 KAR 50:025(1l), while the telephone
utilities have proposed that they file tariffs for this
service. Tor the present, it seems preferable that the
rates to be charged for CATV pole attachments, and the terms
and conditions upon which the use is accomplished, be as
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uniform as possible throughout each utility's service area.
Hence it is preferable that all regulated utilities pro-
viding such pole space file tariffs for this service. 1In
the event there are, or may later be, special circumstances
calling for different rates, terms or conditioms in a partil-
cular situation, then such arrangements may be handled under
the "Special Contracts" provision of the regulations.

The Commission, having consldered this matter, in-
cluding the testimony at the public hearing and all briefs
and correspondence of record, and being advised, is of the
opinion and finds that:

1. Providing space on utility poles by utilities
regulated by this Commission for cable televigion pole
attachments 1s a "“"service" within the meaning of the defini-
tion of KRS 278.010(13);

2. The rates, terms and conditions for providing
such pole attachment space are within the jurisdiction of
the Commisgion under KRS 278.010(12) and KRS 278.040;
and

3. Under KRS 278.030 and KRS 278.040, this Commisg~
sion has the authority to consider and does consider the
interests of the subscribers of cable television services,
as well as the interests of the consumers of the utility
services, in the exercise of its jurisdiction over utility
rates and utility services.
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IT IS THEREFORE ORDERED that all utilities regulated
by this Commission which provide pole attachment space for

cable television systems shall file tariffs within 45 days

of the date of this Order, setting forth the rates, terms
and conditions therefor in the manner prescribed by the
Regulations of this Commission.

IT IS FURTHER ORDERED that the Secretary shall
certify to the Federal Communications Commission that this
Commission regulates pole attachment rates, terms and condi~
tions, and that this Commission has the authority to con-
gslder, and does consider, the interests of the subscribers
of cable television services as well as the interests of the
consumers of the utility services, as provided im 47 U.S.C.
§ 224(e)(2).

Done at Frankfort, Kentucky this 26th day of

August, 1981.

PUBLIC SERVICE COMMISSION

Chairman N had
Vig¢e Chalrman '’/

s

Gl

Commissionef ~—"
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ATTEST:
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UNITED STATES DISTRICT COURT
WESTERN DISTRICY OF KENTUCKY
AT PADUCAH

TEWNESSEE VALLEY AUTHORITY,

ET AL.,
PLAINTIEFS,

V. CIVIL ACTION
NO. 79-0009~-P

ENERGY REGULATORY COMMISSION
OF KENTUCKY  (FORMERLY
PUBLIC SERVICE COMMISSION

OF KENTUCKY),
DEFENDANTS.

SUMMARY JUDGMENT

For the reasons stated in the Memorandbm~bpinion
this day entered, ‘
1T IS ORDERED AND ADJUDGED that the plaintiffs'
motion for Summary Judgment be, and hereby is, SUSTAINED.
This is & finél and appealable judgment and there im
no just cause for delay.
. IT IS FURTHER ORDERED that enforcement of plaintiffs'

injunction be STAYED during the time in which any notice

« 0f appeal may be filed,

DATED: September 25, 1979,

Qi

Edward H. Johnstone
Judge,‘United States District Court

ENTERED
SEP 571978

£, U5, C\‘ERICT ‘COURT
Y- S g
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT PADDCAH

TENNESSEE VALLEY AUTHORITY,

ET AL.,
PLAINTIFFE,

CIVIL ACTION
NO. 79-0009-P

ENERGY REGULATORY COMMISSION
OF KENTUCKY (FORMERLY
PUBLIC SERVICE COMMISSION

OF KENTUCKY),
. DEFENDANTS .,

MEMORANDUM OPINION

Plaintiffs, Tennessee Valley Authority (TVA) and
various distributors of TVA electric power in Kentucky
brought suit under 2B U.S.C. §§1331, 1337, 1345 and
2201-2202 aaking for dec¢laratory and injunctive relief
preventing. the Energy Regulatory Commission of Kentucky
{ERC) from exercising any authority over the rates charged
by the TVA distributors. Plaintiffs have moved for summary
judgment. The Court is of the opinlon that this motion’
should be granted, '

The TVA, a United States Government corporation, was
created by the Tennessee Valley Ruthority Act of 1333, The
act authorizes the TVA to generate and gell electric power
unéer contracts for terms of up to twenty years, In 1935
Section 10 of the Tennessee Valley Authority Act was amended

to provide that:

. . . the [TVA] Board is authorized to include in
any contract for the sale of power such terms and
conditions, including resale rate schedules, and
to provide for such rules and regulations as in
its judgment may be necessary or desirable for
carrying out the purposes of this Act. . . .

49 Stat. 1076 (1935), 16 U.S.C. §831i (1876).
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Pursuant to this congressional grant of authority,
the TVA contracted to sell electrical powef to plaintiff
TVA distributors. These distributors then resell the
" power to consumers in Xentucky.

One purpose of Congregs in c¢reating the TVA was to
establigh a "yardstick" with which to“meaaure utility rates
around the country. That ié, by charging TVA with the duty
to supply electrical power at the lowest possible cost, a
national standard of fairness was established with regaxd
to utility ratesk In dgscribing the TVA vardstick, the
193g-1939 Joint Congressional Committee report placed special
emphasis on the retail rates charged by TVA distributors:

| (8) The Yardstiock

The resolution in subsection (g) directs the
committee to investigate “Whether by accounting
methods and cost charges appliocable to private
industry, the electric rates of the Authority
provide a legitimate, honest 'yardstick' of
equitable rates of private industry,

Regardless of the numerous and conflicting
descriptions of the yardstick, it can be defined
as follows: The yardstick 1s not in the
Authority's wholesale rates, but in the retail
rates of the various municipalitiea and other
local organizations that have purchased Authority
power and distributed it at unusually low rates.
If their operations are shown to be of a kind
that may be substantlally duplicated in othex
parts of tha country, their rates way be considered
a Nationwide yarxdstick, or measure of results to
be expected.

Report of the Joint Comm, on the Investigation of the
Tennctsee Valley Authority, B. Doec, No. 56, 76th Cong.,
ist Sess., pt. L, at 179, 190, 197-38 (1939},

. On the other hand, four of the plaintiff distributors
are Kentuéiy xuxai electric cooperatives. These four
cooperatives were creatgd pursuant to‘thé provisions of
an hAct of the Geperal Assembly of Kentucky incorporated into

K.R.5. Chapter 279, The other named plaintiff distributors
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are a Tennegsee rural electric cooperative and a Tennessee

municipality that sell electric power in Kentucky. The

same legislative act enables these non-resident enities

to distribute power to a distance of not more than three

miles from the state boundary.

The Kentucky laws, in addition to providing for the
creation of these regident cooperatives, also impose
limitations and obligations with regard to their operations.
Specifically the state law provides that these and sll other
dietributors so created or doing business Qnder the Act are

subject to the general supervision of the Public Service

Commission (now ERC).l
For the purpose of this action the intention of the

Kentucky General Assembly was twofold: (1) To permit the

creation or operation of the plaintiff distributors or thelr

like; and {2} to subject thosse distributors to ERC supervision,

. R,R.5. 279,210 provides in part:

(1) Every corporation formed under KRS 279.010
to 279.220 shall be subject to the genaral supervision
of the Public Service Commission, and shall be subject
to all the provisions of KRS 278.010 to 278.450 inclusive,

and KRS 278.980.
K.R.8. 279.220 provides in paxt:

(1} Any rural electric cooperative corporation
organized under a law of any state contiguous to this
state, which law ie substantially similar to the law
under which such corporations may be organized in this
gtate, may extend its operations into thie state for a
distance not exceeding three miles from the boundary

between that state and this gtate,-. .

{2) The operations of such corporation within
this state shall be subjeckt to the supervision of the
Public Service Commission, and the commission may take,
the necessary action to require thé corporation to
furnish adegquate service at reasonable rateg. If tha
corporation fails to comply with the regulationsg and

- reqgquirements of the commisgion it shall forfeit the

privilege granted by this section.

)
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The TVA and the ERC have each sought to fulfill their
legislative mandates. On the federal side, TVA, in exercising
the power delegated to it by Congress, has set resale rates
to be followed by its distributors by including the following
language in the TVA and distributors contracts:

5. Resale Rates, In order to assure a wide and
anple distribution of electric energy in the area
served by [the Tva distributor], the parties agree
as follows:

(a) [The TVA distributor] agrees that the power
purchased hereundexr sghall be so0ld and distributed
to the ultimate consumer without discrimination
among consumers of the same class, and that no
Aiscriminatory rate, rebate, or other special con-

cession will be made or given to any consumer,
directly or indirectly.

{b} ({The TVA distributor] agrees to serve consumers

+ « o at and in acocordance with.the rates, charges,

and provisions set forth , . . and not to depart

therefrom. . . .

The contracts with the TVA distributors contain provisions
which allow resale rates to increase as the cost of fuel used
by the distributors increases.

Over on the state side, the ERC, in responding to the
obligation delegated to it by the General Assembly of Kentucky,
ordered the named TVA distributors to set retail rates by
referance to fuel escalation schedules differing from the fuel
escalation provigions imposed by the TVA contract.

ERC argues that no actual conflict exists between the
regulation unéertaken by it and the fuel escalation provisions
in the contracts betweeh TVA and the TVA distributors.. The
ERC points out that the statutory mandatg imposed on it by
the Kentucky Revised stétutes ~-- to see that utility rates are
faix, just, and reasonAble -~ doeg not conflict with TVA's

mission to make low-cost power avallable to domestic and rural

consumers.
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This contentlon ignores the fact that it 1s impossible
for the TVA distributors to comply with the ERC regulation
without breaching contracts with the TVA. Thig Court finds
direct conflict exists between an exercige of federal authority
granted TVA by Congress and an exercise of state authority
granted ERC by the Genexal Assembly of Kentucky.

” when compliance with the legitimate directions of &

state government is impossible without Qiolating the legitimate
directions of the federal government, Article IV §2 of the
United sStates Constitution, the Supremacy Clause, demands that
the exercise of federal authority supersede the exercise of

state authority. Ray v, Atlantic Richfield Co,, 435 U.s. 151

(1978}, United States v. Georgia Public Service Commission, 371

U.S. 285 (1963), McDermott v, Wisconsin, 228 U,S, 115 (1812).

The United States Congress and the General Assembly of
Kentucky each have the ultimate power over the enities they
creats. Congresé can curtail the authority of TVA(E) The

General Assembly can alter the authority of electrical cooper-

atives astablished under its acts.

(o

Cj> Mr. Justice Burger observed in Tennessee Valley v. Hill,
437 u.s. 153, 98 8.Ct. 2279 (1978),

Our individual appraisal of the wisdom oxr unwisdom
of a particular course consciously selected by the
Congress is8 to be put aside in the process of inter-
preting a statute, Once the meaning of an enactment
is discerned and its constitutionality determined,
the judicial process comes to an end. . . .

- - * A

. . . in our constitutional system the commitment to

the separation of. powers iz too fundamental for us

. to pre—empt congressgional action by Judicially decreelng
-~ what accords with 'commonsense and the public weal'.
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) But so long as plainéiff cooperatives distribute
power purchased from TVA they must comply with the
legitimate conditions imposed upon them by TVA.

An appropriate order is this day entered.

DATED: September 25, 1978.

X A ¢
FEdwdrd H. Johnstone
Judgcﬁkvnited States District Court

ENTERED
SEP 271979

C‘._'é_‘?\;(l e Q?}II\:T COURT
Y . (S

ERRUTY CLERK e
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FRANKLIN CIRCUIT COURT
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WEST KENTUCKY RURAL ELECTRIC
COOPERATIVE CORPORATION

Mayfield, Kentucky T PTATRTTRY
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ENERGY RISGULATORY COMMISEION

COMMONWEALTH OF KENMTULKY NEFRENDANT
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On this appeal the only guestion is whether
KR53 276.300(10) exempis the plaintiff [rom meccking
authorization of the defendant to borrow funds through
the R.EsA. It 1o cotoblished that the plaintifl iz under
the supervision and control of the R.E.A. as regards Lhe
Tedsibility o Loan approval, as Well a8 the TVA 48 regards
rates adequate to assure financial soundnegs.

KRS 278.300 prohibits a utility from issulng
securitica or other liablllty without arproval of the
appropriate commission. KR3 278,300(10) reads as follows:

"This sectlon does not apply in any
instance where the lssuance of securities
or evidences of indebtedness 15 subject

to the suvervislun wee cupgbrul wl bLlhg
federal government or any agency thereof,

P1esLIE92ucT6 10l
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but the appropriate commisslon may

appear as s party to any proceedlng

filed or pendlng belore any federal

agency if the lssuance of the securities

or evidences of indebbedness will

materially affect any utility over which

the commission has jurisdiction.”

The R.E.A. and the TVA fall within the general
classification of "federal movernment Or any agency Lhereol."
The actlon proposed by this plaintiff is subjeet to the super-
vision or control of those agencies. The language of the
gtoftute i clear and unequlvocal. However deslrable jh may
be to protect the lnterest of the consumer the exemption applies
L Lhly case,

The order of the BErnergy Regulatory Commission appealed
From ies reverped and sel aside insofar as it declarco the
plaintiff is notb excempt from the provisions of KRS 278,300
by KRS 278.300(10).

1t 18 so Ordered,

This the /& day of November, 1982.

gm//yuw

JUDRY,, TRANKLIN CIRCUIT COURT
DIVISION 11

BT65.8920216:01
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

* kK * & %
In the Matter of

THE APPLICATION OF HICKMAN-FULTON
COUNTIES RURAL ELECTRIC COOPERATIVE
CORPORATION FOR AN ORDER AUTHORIZING

SAID CORPORATION TO BORROW ONE HUNDRED
EIGHTY-NINE THOUSAND DOLLARS ($189,000.00)
FROM THE NATIONAL RURAL UTILITIES COOPERA~
TIVE FINANCE CORPORATION FOR THE PURPOSE
OF CONSTRUCTION, IMPROVEMENT AND OPERATION
OF ELECTRIC DISTRIBUTION AND SERVICE
FACILITIES IN HICKMAN, FULTON, GRAVES AND
CARLISLE COUNTIES, KENTUCKY

CASE NO.
8858

O R D E R

Oon September 27, 1979, the United States District Court for the

Western District of Kentucky ruled that the Commission has no
authority to regulate the rates of electric utilities in Kentucky that
buy their power from the Tennessee Valley Authority ("TVA"), Tennessee

valley Authority, et al, v. Energy Regulatory Commission of Ky., Civil

Action No. 79-0009-P, W.D. Xy., September 27, 1979, unpublished
opinion. 1In January 1983, the Commission received correspondence from
TVA stating that in {ts opinion the principle enunciated in the 1979
faderal court decision would apply to service as well as rates. The
Commission agreed with this interpretation and has returned all
tariffs to the TVA-supplied cooperatives,

On November 12, 1982, the Franklin Circuit Court issued its

opinion in West Kentucky RECC v. Energy Regulatory Commission, Civil

Action No. 80~CI~1747, to the effect that tho Rural Elsctrification

Administration {("REA™) falls within the classificaticn of the "federal



government or any agency thereof"™ and, accordingly, borrowings from
REA are exempt from Commission scrutiny under the provisions of KRS
278.300(10}).

The Commission, having considered the decisions of the United
States District Court, the Franklin Circuit Court and being advised,
is of the opinion and finds that, absent jurisdiction over rates,
service and borrowings from REA, any attempt to exercise jurisdiction
over other borrowings by TVA-supplied rural electric cooperatives
including the National Rural Utilities Cooperative Finance
Corporation, the lender herein, would be ineffectual,

IT IS THEREFORE ORDERED That this case be and it hereby is

dismissed.

Done at Frankfort, Kentucky, this 27th day of June, 1983,

PUBLIC SERVICE COMMISSION

a an

oo Kl

V¥ce Chalirman 7/

%j""

Commlssioner

ATTEST:

Becretary
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COMMONWEALTH OF KENTUCKY

PUBLIC SERVICE COMMISSION
730 SCHERKEL LANE
POST OFFICE BOX 615
FRAHKFQRT, KY. 40602
{302 564-3940

March 2, 1983

Senator William L. Quinlan
Chairman

Joint Interim Committee on Energy
Room 21 = Capitol Annax
Frankfort, Kentucky 40601

Dear Senator Quinlad:

On September 25, 1979, the United States District Court for
the western district of Kentucky ruled that the Kentucky Public
Service Commission had no authority to regulate the rates of
electric utilities in KRentucky that buy. their power £rom the
Tennessaa Valley Authority, The court's ruling was based upon the
fact that Congress gave TVA the power to set the retail rate for
all customers who purchase electricity from TVA under a wholesala
eontract. Thae power of the federal government to set the retail
rate for these utilitiez takes precedence over the power of the
state to likewise set the rate, Accordingly, since 1979 the PSC

has not exercised any jurisdiction over the retail rates of the :.

following utilitles ¢perating in Kentucky: Hickman-Fulton RECC,
Pennyrile RECC, Warren RECC, West Kentucky RECC, Tri-County
Flectric Membershlp Corporation, and Jellico Electriec Compapy.

In January of thig year, the PSC received correspondence from
TvA satating that it wag TVA's belief that the principle
enunciated in the 1979 federal court decision would apply to
sebtvice as well as rates. TVA thus contends that none cof its
wholesale customers operating in Rentucky are subject to any of
the PSC's regulations governing the provision of electrical
sexvice to customers. The PSC has considered this matter and it
je our conclusion that 7TVA is right on this point and that
federal rather than state law governs the service as well asg the
rates of all TVA-supplied utilities. Since construction projects
by utilities are also related to the rates and service of the
utilities, the PSC believes it cannot legally certificate
econstruction projects for these utilities. Accordingly, the PSC
wishes to inform your committee that our agency will no longer
regulate the rates, gervice, or construction of the
aforementioned six utilities operating in Rentucky which purchase
their electricity from the TVA,

o

JUL 185 '94 12:24 PAGE . B89
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Senator William L. Quinlan
March 2, 1983
Page Two

1f you or any membar of your committee have questions
regarding this matter, please feel free to contact our agency at

apytime.

Very truly yours,

William M., Bawyer
General Counsel

JuL 15 '84 12:25 PAGE.B10




