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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:
APPLICATION OF BIG RIVERS

)
ELECTRIC CORPORATION FOR A ) Case No. 2012-00535
GENERAL ADJUSTMENT IN RATES )

)

POST-HEARING BRIEF OF BIG RIVERS ELECTRIC CORPORATION

Comes Big Rivers Electric Corporation (“Big Rivers”), by counsel, and for its
post-hearing brief before the Kentucky Public Service Commission of the
Commonwealth of Kentucky (the “Commission”) states as follows:

I Introduction.

Big Rivers filed this rate application principally to recover some, but not all,
of the revenue loss it will suffer because Century Aluminum of Kentucky General
Partnership (“Century”) is unilaterally terminating its retail electric service
agreement for its Hawesville, Kentucky aluminum smelter (the “Hawesville
Smelter”) on August 20, 2013.1 This revenue loss cannot currently be recovered in
its entirety by selling the electricity currently used by Century into the wholesale
market because wholesale market prices of electricity are lower than the rate

Century pays, and much lower than anyone anticipated when the “Unwind

1 See Section V.
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Transaction”—by which Big Rivers took back operational responsibility of its
generating fleet—closed in July of 2009.2

Big Rivers, the Commission, and every party to the Unwind Transaction case
carefully considered the risks inherent in Big Rivers resuming its role as wholesale
power supplier3 for the two aluminum smelters4 on the Big Rivers system. The
Commission and the parties recognized that the Smelters’ continued operation was
important to the economy of Western Kentucky.5 In the interest of preserving the
economic benefits of the Smelters’ continued operation, most parties supported the
Unwind Transaction and the new Smelter contracts, and the Commission approved
them.6

During the six years of negotiations and planning that preceded the Unwind
Transaction closing, Big Rivers’ management team diligently focused on mitigating
the risk of serving the Smelters.” It obtained an important amendment to Kentucky
statutes. It constructed transmission line upgrades and additions to enable it to sell
the power that would become available if the Smelters terminated their contracts.

In addition, Big Rivers established a $35 million “Transition Reserve” as part of the

2 See Sections IV.C, V-VII. The Unwind Transaction was approved by the Commission. See
generally In the Matter of the Applications of Big Rivers Elec. Corp. for: (1) Approval of Wholesale
Tariff Additions for Big Rivers Elec. Corp., (2) Approval of Transactions, (3) Approval to Issuee
Evidences of Indebtedness, and (4) Approval of Amendments to Contracts; and of E. ON US., LLC,
Western Kentucky Energy Corp. and LG&E Energy Marketing, Inc. for Approval of Transactions,
Order, P.S.C. Case No. 2007-00455 (March 6, 2009) (the “Unwind Order”).

3 See Section IV.B.

4 The two aluminum smelters are Century’s Hawesville Smelter and a smelter in Sebree, Kentucky
(the “Sebree Smelter”) that Century recently purchased from Alcan Primary Products Corporation
(“Alcan”) (the Hawesville Smelter and the Sebree Smelter are referred to herein individually as a
“Smelter” and collectively as the “Smelters”).

5 See Section IV.B.

6 See Section IV.B.

7 See Section IV.B.
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Unwind Transaction to provide liquidity as a hedge against the revenue loss that
could occur if one or both Smelters ceased operations. And, despite the Smelter load
concentration, Big Rivers obtained investment-grade credit ratings from the three
primary ratings agencies.8

But within a year after the Unwind Transaction closing, and despite pricing
power to the Smelters below the levels projected during the Unwind Transaction,
the Smelters began pressing for rate and other economic concessions that they said
were necessary for their operations to survive.? As a result, Big Rivers accelerated
planning for how Big Rivers would respond if the Smelters did not survive. This
planning resulted in a formal plan—the Load Concentration Analysis and
Mitigation Plan!® (the “Mitigation Plan”)—for addressing the loss of one or both
Smelters.11

Even in this caustic atmosphere of uncertainty and depressed wholesale
market prices, Big Rivers’ management team maintained the reliability of its
generating units (even while strategically deferring maintenance), cut costs of

operations, joined and integrated into a regional transmission organization,

8 See Section IV.B.

9 See Section IV.C-D.

10 The Mitigation Plan was submitted under petition for confidential treatment to the Commission in
Big Rivers' 2012 Environmental Compliance Plan case. See In the Matter of: Application of Big
Rivers Electric Corporation for Approval of its 2012 Environmental Compliance Plan, for Approval of
its Amended Environmental Cost Recovery Surcharge Tariff, for Certificates of Public Convenience
and Necessity, and for Authority to Establish a Regulatory Account (2012 ECP Case”), Big Rivers’
Response to Item 44(b) of KIUC's Second Request for Information, P.S.C. Case No. 2012-00063 (June
22, 2012).

11 See Section IV.C-E.
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refinanced pollution control bonds, refinanced long-term debt at lower interest
rates, and maintained its three investment-grade credit ratings,12

Unfortunately, the “worst-case scenario” envisioned in the Unwind
Transaction came to pass. On August 20, 2012, Century served notice of
termination of its retail service agreement.13 Alcan followed suit on J anuary 31,
2013 (after this proceeding was underway).l4 Big Rivers’ management cannot
control the Smelters’ decisions to terminate their contracts, or energy prices in the
wholesale market, but Big Rivers’ management can and did prudently plan for this
day.

Consequently, upon Century’s notice of termination, Big Rivers immediately
began implementing its Mitigation Plan to increase revenues and decrease costs.15
It filed this rate case, seeking only enough revenue to ensure that it can continue to
operate after Century’s effective termination on August 20, 2013.16 It is reducing
its costs of production by planning to idle a power plant.!7 It is pursuing power
sales opportunities, especially in the long-term market, and it has responded to
many requests for power sales proposals from utilities in and out of Kentucky.!® It

has initiated discussions with multiple entities exploring the possible sale of power

12 See Section IV.C.

13 See Section IV.F,

14 See Section IV.H.2.

15 See Section IV.F.

16 See Section V.

17 See Sections VI, VIII, XI.D.
18 See Sections VI, XVILE.
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plants.’? It is, in short, pursuing every conceivable practical opportunity for
mitigating the impact of Century’s contract termination.2°

Unfortunately, Big Rivers’ efforts have been adversely affected by the climate
of uncertainty precipitated by the Smelters’ termination notices and the proposals
in this case suggesting that Big Rivers seek concessions from its creditors. Big
Rivers’ management team developed its Mitigation Plan over many years, and the
plan is reasonably certain to succeed.2! However, until the General Assembly
adjourned at the end of March of 20183, Big Rivers was limited in its ability to
commit to any mitigation opportunities because it was at risk of being forced to
operate all of its generation assets to serve the Smelters from its system at market-
based rates. Big Rivers needs its proposed rates to go into effect on August 20, 2013
in order to have a reasonable opportunity to continue implementing that plan.22

This uncertainty has already directly impacted Big Rivers, its member
systems, Jackson Purchase Energy Corporation, Kenergy Corp. (“Kenergy”), and
Meade County Rural Electric Cooperative Corporation (collectively, the “Members”),
and their member-customers. Following the Alcan notice of termination, Big Rivers
promptly lost its investment grade credit ratings. Big Rivers’ attempt to further
refinance its pollution control bonds became fruitless. Big Rivers also could not
complete negotiations to amend its $50,000,000 revolving credit agreement with

CoBank ACB (“CoBank”) so that the Century contract termination would not

19 See Section VI.
20 See Section VI.
21 See Section VI.
22 See Section V-VI.
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constitute an event of default and, as a result, Big Rivers was forced to terminate
that credit agreement.

Yet, despite this adversity, Big Rivers’ management team negotiated deals to
benefit its Members and help offset the impact of Century’s contract termination.23
Big Rivers paid off the pollution control bonds with cash and obtained Commission
approval to repurpose the Transition Reserve and other funds to replace that cash.24
It obtained the agreement of National Rural Utilities Cooperative Finance
Corporation (‘CFC”) to amend its revolving credit agreement to eliminate the
Century termination as an event of default, and to extend the term of the
agreement, although on more restrictive terms than the prior agreement.25 CFC
also tentatively committed to a bridge loan of $60 million for environmental
compliance projects, subject to an order in this case that is acceptable to CFC.26
And in the meantime, Big Rivers’ management, Kenergy and Century negotiated
and filed for the Commission’s approval?? a series of agreements that will enable
Century’s smelting operations to be served with electricity priced at market-based
rates.?8 During the month of May, Big Rivers also negotiated the arrangements
required for Century to acquire, and presumably continue the smelting operations

of, the Alcan Sebree Smelter.

23 See Sections IV.G, VIL.B.

24 See Sections IV.G, XI.G.

25 See Sections IV.G, VII.B.

26 See Sections IV.G, VII.B.

2" These agreements were filed in In the Matter of Joint Application of Kenergy Corp. and Big Rivers
Electric Corporation for Approval of Contracts and for a Declara tory Order, Case No. 2013-00221
(the “Century Transaction Case”).

28 See Sections IV.H.1, X.
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Three of the intervenors in this rate case ask the Commission to disregard
these positive accomplishments and deny Big Rivers’ management team the
opportunity to manage the Smelter departures, and instead, force Big Rivers into a
predicament that will almost certainly lead to bankruptcy.2? These intervenors
(Kentucky Industrial Utility Customers, Inc. (“KIUC”), Ben Taylor and the Sierra
Club (“Sierra Club”), and the Office of the Attorney General (the “Attorney
General”) (collectively, the “Opposing Intervenors”)) present various “options” for
significantly decreasing Big Rivers’ revenue request3? but the likely effect of each is
the same’ bankruptcy.3! And these Opposing Intervenors, who demand such a high
degree of analytical and forecasting rigor of Big Rivers, have performed no analysis
of the impact of bankruptcy on Big Rivers, its Members, Big Rivers’ financial
viability, the economic development of Kentucky, or, ultimately, the rates paid by
residents and businesses in Western Kentucky.32

Yet, we know from history that denying rate relief sufficient for Big Rivers to
satisfy its loan obligations could lead to dire consequences, not just for Big Rivers
but also for other utilities throughout the Commonwealth.33 The widespread
danger of the Opposing Intervenors’ proposals cannot be overstated. In 1987, after
the Commission denied a rate increase proposed by Big Rivers, the Rural

Electrification Administration (“REA”) “suspended all loan and loan guarantee

29 See Section VIL.A.
30 See Section XVII.
31 See Section VIIL.A.
32 See Section VII.C.
33 See Section VII.C.
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approvals and advances on loans and loan guarantees already approved to all

electric and telephone borrowers in Kentucky.”34 The REA indicated that “we are

all surprised and disappointed at this action of the Commission,” and it requested
the Commissioners’ presence in Washington, D.C. “to discuss this matter and
attempt to arrive at a satisfactory resolution assuring repayment of loans to
Kentucky borrowers.”35 The Opposing Intervenors’ proposals are but an invitation
to repeat this dark moment in history. Big Rivers’ continued financial integrity is
in the best interests of Western Kentucky and the Commonwealth as a whole. The
Commission should not risk widespread damage by pursuing the Opposing
Intervenors’ proposals, particularly because the speculative benefits of those
proposals are unsupported by any evidence in the record.36

There is also no evidence in the record to support the Opposing Intervenors’
uninformed hope that there might be time to extract unspecified concessions from
Big Rivers’ lenders between the issuance of an order materially adverse to Big
Rivers in this case and the time when Big Rivers would need to file bankruptcy.37
On the contrary, the evidence in the record is that Big Rivers’ creditors are not
likely to agree to concessions or a coerced debt restructuring.3® Even if the creditors

were willing to offer tens of millions of dollars of concessions per year, an adverse

34 April 9, 1987 Letter from Harold V. Hunter, Administrator, Rural Electrification Association to
Hon. Richard D. Heman, Jr., Chairman, Kentucky Public Service Commission (the “Embargo
Letter”), a true and accurate copy of which is attached hereto as Exhibit 1 (suspending all loan
guarantee approvals and advances to Kentucky utilities). This same letter was also attached to Big
Rivers’ Response to Post-Hearing Request for Information Item No. 14 (July 12, 2013).

35 I,

36 See Sections V-VII.

37 See Section VII.B.

38 See Section VIL.B.
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order in this case would launch an immediate and rapidly-cascading series of events
that would eliminate any reasonable opportunity for that to occur.3® There would
simply not be enough time to even conduct such negotiations before Big Rivers was
forced into bankruptcy.40

For many years, Big Rivers’ management team has skillfully, prudently, and
relentlessly managed Big Rivers’ affairs under difficult circumstances, and it has
developed and implemented a thorough and well-researched plan to respond to the
smelter contract terminations.4! It seeks rate support in this case to allow it an
opportunity to manage this latest challenge.42 There is no evidence in the record on
which the Commission can rely to find that the adoption of any Opposing Intervenor
position would result in rates that are fair, just, and reasonable because the
Opposing Intervenors have made no attempt to address the rates that would
ultimately result from a financially-ruinous order in this case.43

Big Rivers’ management team is vigorously pursuing a sound plan to
mitigate the adverse rate impact of the Smelter contract terminations over a
reasonable period of time.#¢ Big Rivers’ management team recognizes and regrets
the burden its rate request places on its Members in the immediate future. But it is
convinced, and has shown, that pursuing its Mitigation Plan—developed over the

course of several years and consistent with considerations arising in the Unwind

39 See Section VII.B.

40 See Section VII.B.

41 See Sections IV.A-G, VI.

42 See Sections V-VI.

43 See Sections VII.B-C, XVII.
44 See Sections IV.E, VI.
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Transaction—provides more certainty and will be more advantageous than the
reckless alternatives advocated by the Opposing Intervenors.45 Without the rate
relief requested, the resolution of this significant challenge—one that has long-term
implications for Big Rivers’ Members and their member-owners—will be placed in
the hands of outside parties with different and conflicting interests.

For these reasons, Big Rivers respectfully requests that the Commission
grant it a reasonable opportunity to implement its Mitigation Plan.

II. Summary of Big Rivers’ Requests for Relief.

Big Rivers requests46 that the Commission issue an order:

1. Approving the tariff revisions and associated rate adjustments described in
Tabs 8 and 9 of Big Rivers’ Application, as adjusted by the revised exhibits
attached to the Rebuttal Testimony of Mr. John Wolfram, Big Rivers’ rate
consultant;47

2. Approving Big Rivers’ 2012 depreciation study and granting authority to
implement the depreciated rates contained in that study on the first day of
the month, either coincident with or following the effective date of the new
tariff rates in this case as ordered by the Commission;

3. Approving the costs Big Rivers incurs in this case and granting authority to

establish a regulatory asset and amortize those costs over 36 months;

45 See Sections IV.E, V-VII, XVII.

46 See Big Rivers Electric Corporation’s Application for a General Adjustment in Rates, P.S.C. Case
No. 2012-00535 (the “Application”), p.7 (Jan. 15, 2013).

47 See Rebuttal Testimony of John Wolfram (“Wolfram Rebuttal Testimony”) (June 24, 2013)
(attaching revised exhibits).

10
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4. Granting authority to establish a regulatory asset and amortize certain
severance costs over a period of 60 months;
5. Denying all adjustments proposed by the Attorney General, KIUC, and

Sierra Club;48 and

6. Denying the Attorney General's request for additional reporting and
monitoring requirements.49
III. Legal Standard.

Kentucky law permits Big Rivers to “receive fair, just and reasonable rates
for the services rendered or to be rendered by it to any person.”s® As Kentucky
courts have explained, “there is no litmus test for establishing fair, just and
reasonable rates, and there is no single prescribed method for accomplishing that
goal.”s! Rather, in order to “fairly balance the conflicting interests of the producer
of electricity and the consumer,”52 Kentucky follows the rule set forth by the U.S.
Supreme Court in Federal Power Commission v. Hope Natural Gas Company, 320
U.S. 591 (1944). Hope made clear that, “[ulnder the statutory standard of §ust and

reasonable’ it is the result reached not the method employed which is controlling.”53

48 See Section XVII.

49 See Section XVII.D

50 KRS 278.030(1).

81 Kentucky Indus. Util. Customers, Inc. v. Kentucky Utils. Co., 983 S.W.2d 493 (Ky. 1998). See also
National-Southwire Aluminum Co. v. Big Rivers Electric Corp., 785 S.W.2d 503 (Ky. Ct. App. 1990).
52 National-Southwire, 785 S.W.2d at 510.

53 Hope, 320 U.S. at 602. This results-oriented approach has been reaffirmed several times. See,
e.g., Fed. Power Comm’n v. Memphis Light, Gas & Water Division, 411 U.S. 458, 474 (1973) (“under
Hope Natural Gas rates are ‘just and reasonable’ only if consumer interests are protected and if the
financial health of the pipeline in our economic system remains strong”); Colorado Interstate Gas Co.
v. Fed. Power Comm’n, 324 U.S. 581, 605 (1945) (adopting and applying “end result” test); Permian
Basin Area Rate Cases, 390 U.S. 747 (1968) (ratemaker must ensure that individual components of
ratemaking decision “do not together produce arbitrary or unreasonable consequences”).

11
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The Hope doctrine gives the Commission “broad discretion in [the] factors to
be considered in rate-making.”5¢ Contrary to the arguments advanced by many
ratepayers over the years, the Commission “is simply not shackled to a mechanical
application of the used and useful standard.”s5 Instead, the Commission may
consider a utility’s “history and development,” “debt retirement,” “operating cost,”
and need to maintain “excess capacity in order to insure continuation of adequate
service during periods of high demand and some potential for future growth and
expansion.” The Commission may also consider whether the utility’s “expansion
investments were prudently or imprudently made,” and “whether a particular
utility is investor owned or a cooperative operation.”” This final consideration is
perhaps because, as explained by Mr. Mark A. Bailey, Big Rivers’ Chief Executive
Officer, a cooperative’s “ratepayers are [its] shareholders.”s8 Consequently, the not-
for-profit corporate structure of an electric cooperative reinforces its objective “to
safely deliver reliable wholesale electric energy at the lowest cost consistent with
sound business practices and prudent management of the business . . . .”59

In light of the constitutional requirement for non-confiscatory rates, the Hope

Court also identified “the financial integrity of the company whose rates are being

regulated” as one of the major factors to be considered in ratemaking.6® Indeed, the

54 National-Southwire, 785 S.W.2d at 512-13.

55 National-Southwire, 785 S.W.2d at 512.

5 National-Southwire, 785 S.W.2d at 512.

57 National-Southwire, 785 S.W.2d at 512.

58 Rebuttal Testimony of Mark A. Bailey (“Bailey Rebuttal Testimony”), p. 4:7-8 (June 24, 2013).
5 Bailey Rebuttal Testimony at p. 4:9-11. See also Testimony of Mark A. Bailey at Final Hearing
(“Bailey Hearing Testimony”), July 1, 2013, Tr. 16:22'22".

50 Hope, 320 U.S. at 603.
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Commission has recently argued that “[rlemaining financially viable would appear
to be the very purpose of having ‘fair, just, and reasonable rates.”s! The United
States Supreme Court has also suggested that rates “threatening [a utility’s]

23

‘financial integrity” are considered to be “so unjust as to be confiscatory.”62
Confiscatory rates are an unconstitutional taking under the Fifth Amendment.63

In other words, a utility’s rates must provide “enough revenue not only for
operating expenses but also for the capital costs of the business.”6¢ This substantive
consideration of a utility’s “financial integrity” has been repeatedly reaffirmed.65 Its
roots lie in the longstanding principle that a “return should be reasonably sufficient

to assure confidence in the financial soundness of the utility, and should be

adequate, under efficient and economical management, to maintain its credit and

61 Reply Brief for the Kentucky Public Service Commission, Ky. Supreme Court Case No. 2009-SC-
000134 (Dec. 15, 2009). See PSC v. Commonwealth ex rel. Conway, 324 S.W.3d 373 (Ky. 2010)
(remanding to trial court with directions to reinstate the PSC orders at issue).

82 Verizon Communs., Inc. v. Fed. Commun. Comm’n, 535 U.S. 467, 524 (2002) (quoting Duquesne
Light Co., 488 U.S. at 307, 312).

83 Duquesne Light Co., 488 U.S. at 307-8 (“The guiding principle has been that the Constitution
protects utilities from being limited to a charge for their property serving the public which is so
‘unjust’ as to be confiscatory.”) (citing Covington & Lexington Turnpike Road Co. v. Sandford, 164
U.S. 578, 597 (1896) (A rate is too low if it is “so unjust as to destroy the value of [the] property for
all the purposes for which it was acquired,” and in so doing “practically deprive[s] the owner of
property without due process of law”)). See also Fed. Power Comm’n v. Natural Gas Pipeline Co.,
315 U.S. 575, 585 (1942) (“By long standing usage in the field of rate regulation, the lowest
reasonable rate’ is one which is not confiscatory in the constitutional sense.”).

64 Hope, 320 U.S. at 603.

85 See, e.g., Permian Basin, 390 U.S. at 792 (factfinder “must determine” if rate will allow utility to
“maintain financial integrity” and “attract necessary capital”); Jersey Central Power & Light Co. v.
Fed. Energy Regulatory Comm’n (“Jersey Central IIT’), 810 F.2d 1168, 1175 (D.C. Cir. 1987)
(superseded by statute in the context of the Telecommunications Act) (Hope makes clear that
utilities have “an interest in maintaining access to capital markets, the ability to pay dividends, and
general financial integrity” that must be considered in ratemaking even if the utility “is not clearly
headed for bankruptcy”). In Jersey III, the court distinguished a previous decision on the grounds
that the party in the previous case “never alleged that its financial integrity and its ability to
maintain access to capital markets depends upon the rate it was requesting. Id. at 1172
(distinguishing NEPCO Municipal Rate Comm’n v. FERC, 668 F.2d 1327 (D.C. Cir. 1981), cert.
denied sub nom. New England Power Co. v. FERC, 457 U.S. 1117 (1982)).
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enable it to raise the money necessary for the proper discharge of its public
duties.”6¢ Consequently, when setting rates that are fair, just, and reasonable, the
Commission must ensure that the resulting rates will, among other things, “enable
the utility to operate successfully, to maintain its financial integrity, [and] to attract
capital.”67 For the reasons stated below, the rates Big Rivers proposes in this case
are fair, just, and reasonable and should be approved by the Commission.

Finally, under the Commission’s regulations, any application for an increase
in rates must be supported by a “test period” that demonstrates the expenses
Justifying the proposed rates. The regulations provide that an applicant may
provide either a “twelve (12) month historical test period that may include
adjustments for known and measurable changes” or a “fully forecasted test
period.”68 As the Commission has recognized, “[bJudgeting a forecasted test period
is an inexact science.”6® An applicant in a “future test-period” case therefore may
carry its burden by providing the Commission with at least “some assurance that

the expense will be incurred.”?0

86 Bluefield Waterworks v. Public Serv. Comm’n of W. Va., 262 U.S. 679 (1923).

87 Commonwealth ex rel Stephens v. South Central Bell Telephone Co., 545 S.W.2d 927, 930-31 (Ky.
1976); National-Southwire, 785 S.W.2d at 512.

68 807 KAR 5:001(16)(2)(1)-(2).

89 In the Matter of Application of Kentucky-American Water Co. to Increase Its Rates, Order, P.S.C.
Case No. 97-034, *32 (Sep. 30, 1997).

70 In the Matter of Alternative Rate Filing Adjustment for Delaplain Disposal Co., Order, P.S.C. Case
No. 2010-00349, *19 (June 29, 2011).
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IV. Factual Background.

A. Big Rivers Has a Long History With the Smelters.

The precarious financial condition of the aluminum smelting industry has
complicated Big Rivers’ operations and ratemaking proceedings for decades.”
When the aluminum Smelters decided to locate their facilities in the certified
territory of Big Rivers’ distribution cooperatives, the distribution cooperatives had a
legal obligation to provide them with retail electric service, and Big Rivers had a
corresponding legal obligation to acquire the capacity resources to generate the
necessary power.”2

To the best of Big Rivers’ knowledge, Big Rivers is the only generation and
transmission utility in the country serving two aluminum smelters.”3 Aluminum
smelting is a highly energy-intensive industry; the cost of electricity amounts to
approximately one third of total production costs.”* The Hawesville Smelter alone
currently accounts for approximately 40% of the internal load on Big Rivers’
system.”> Aluminum is a global commodity that is sold at a price based on
worldwide supply and demand, and the Smelters contend they have no ability to

influence the price at which they sell the aluminum they produce.?® Thus, for many

"t Bailey Rebuttal Testimony at p. 6:11-16 (describing the “unusual and often countervailing
pressures” associated with “the fluctuating nature of the aluminum and wholesale electricity
markets”).

"2 Rebuttal Testimony of Robert W. Berry (“Berry Rebuttal Testimony”), p. 24:18-22 (June 24, 2013).
73 Bailey Rebuttal Testimony at p. 5:11-12.

" In the Matter of: Application of Big Rivers for a General Adjustment in Rates (the “2011 Rate
Case”), Order, P.S.C. Case No. 2011-00036, *38 (Nov. 17, 2011) (the “2011 Rate Case Order”).

76 Direct Testimony of Mark A. Bailey, Application, Tab 63 (“Bailey Direct Testimony”), p. 8:8-10
(Jan. 15, 2013).

76 2011 Rate Case Order at *38.
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years, Big Rivers has been in a unique situation in which the majority of its load is
concentrated in two customers that are members of the same volatile industry.??

As early as 1984, the Smelters opposed Big Rivers’ rate increases on the
grounds that such increases could force them to shut down.”® The Commission has
long acknowledged the ratemaking complications triggered by “the fortunes of [Big
Rivers’] major customers, the aluminum companies,”” at one point describing a
recession in the aluminum industry as putting Big Rivers in a “nightmarish
position.”8 These complications are exacerbated by the unpredictability of the
aluminum market, as the Commission previously described when noting that
“aluminum prices took an unexpectedly deep and prolonged drop” in 1982 to 1983,
“returned to normal” by late 1983, then “again sharply declined in 1984.78!

As a result of these unique circumstances, Big Rivers has worked closely with
the Commission and the Smelters for decades to develop a ratemaking approach
that permits Big Rivers sufficient revenue to remain financially viable while also
not forcing the Smelters out of business, thereby helping to safeguard regional

energy independence as well as the regional economy.

" See, e.g., In the Matter of Big Rivers Elec. Corp.’s Notice of Changes in Rates and Tariffs for
Wholesale Elec. Service and of a Financial Workout Plan (the “1986 Rate Case”), P.S.C. Case No.
9613, Order, *44 (March 17, 1987) (the “9613 Order”) (in which the Commission recognized Big
Rivers’ historical “disturbing lack of load diversity and Big Rivers’ dependence upon a sluggish
aluminum industry”).

789613 Order at *8.

799613 Order at *36.

80 9613 Order at *14.

819613 Order at *7-8.
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One of the central drivers in these long-running ratemaking efforts has been
the Smelters’ vacillating interest in alternative electric rates.82 In 1985, the
Commission began encouraging Big Rivers and the Smelters to negotiate a Smelter
rate based on the prevailing market price of aluminum on the theory that this
approach would help protect the Smelters from fluctuations in both the wholesale
energy market and the aluminum market.88 The Commission continued
encouraging a market-based approach in a 1987 ratemaking order,84 and that same
year approved a “workout plan” that implemented rates for the Smelters “that vary
with the market price of aluminum.”85 In 1990, however, one of the Smelters filed a
complaint seeking further insulation, asserting that because of an ongoing boom in
the aluminum market it was paying electric rates that were unfairly high.86 In that
case, the Commission ultimately accepted a settlement that added a balancing
account to the rate mechanism that had the effect of reducing the Smelters’ rates.87

In 1998, as part of the lease of Big Rivers’ generation assets to certain third

party companies, LG&E Energy Marketing (‘LEM”) agreed to provide 70% of the

82 Bailey Rebuttal Testimony at p. 7:7-9 (“History has shown that the smelters have both vacillated
between desiring generation service from Big Rivers or the wholesale markets”), p. 7:14-16.

8 In the Matter of Big Rivers Elec. Corp.’s Notice of Changes in Its Rates for Electricity Sold to
Member Cooperatives, Order, P.S.C. Case No. 9163 (May 6, 1985). Around the same time, the
Commission established a statewide electric utility docket, explaining that Big Rivers’ circumstances
with the smelters were “an important element” in motivating that proceeding. See An Inquiry Into
Kentucky’s Present and Future Electric Needs and the Alternatives for Meeting Those Needs, Order,
Admin. Case No. 308, (Oct. 6, 1986); 9613 Order at *14.

849613 Order at *44 (ordering Big Rivers and the smelters to “negotiate a flexible rate plan that
recognizes the cyclical nature of the [aluminum] industry”).

8 In the Matter of An Investigation of Big Rivers Elec. Corp.’s Rates for Wholesale Elec. Service,
Order, P.S.C. Case No. 9885, *32 (Aug. 10, 1987).

8 See In the Matter of National-Southwire Alum. Co. v. Big Rivers Elec. Corp. et al., Complaint,
P.S.C. Case No. 89-376.

87 See National-Southwire Alum. Co., Order, P.S.C. Case No. 89-376 (March 23, 1990).
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Smelters’ loads “at fixed prices in fixed quantities.”8® The other 30% were provided
by Kenergy from the wholesale market at market-based prices.8? Upon the expected
expiration of the LEM contracts, however, the Smelters would be forced to meet
100% of their load requirement “by market power purchases.”® As time passed,
“market power purchases [became] priced significantly higher than the Smelters’
contract prices,” and the Smelters once again began to seek insulation from the
wholesale energy market even further into the future.9! This desire was one of the
principal drivers leading to the Unwind Transaction, discussed below, in which Big
Rivers, the Commission, and the Smelters worked together to provide the Smelters
“with a long-term supply of power priced at below market prices.”92

As evidenced by Century’s recent termination of its retail electric service
agreement established in the Unwind Transaction, however, the Smelters’ desires
to be insulated from the wholesale energy market did not last.

B. The Unwind Transaction.

In 1998, Big Rivers leased its generation assets to affiliates or subsidiaries of
the company that later became E.ON U.S., LLC ("E.ON"), and E.ON agreed to sell
fixed-priced power to Big Rivers.9 In 2009, the Commission, Big Rivers, Kenergy,

the Smelters, and E.ON worked closely together to arrange an “Unwind

88 Unwind Order at *6 (March 6, 2009).

89 Jd.

90 Id.

91 Id, at *14.

92 Id, at *15.

93 Id. at *4-6 (March 6, 2009) (these leased assets included the power plants Big Rivers operated for
Henderson Municipal Power and Light). See also Direct Testimony of Albert M. Yockey, Application,
Tab 65 (“Yockey Direct Testimony”), p. 13:13-17 (Jan. 15, 2013).

18



10

11

12

13

14

15

Transaction” by which Big Rivers took back operational responsibility of its
generating fleet and E.ON contributed significant funds to Big Rivers and the
Smelters.?* As noted above, another principal goal of the Unwind Transaction was
to insulate the Smelters from the wholesale energy market, just as the Smelters
desired, in order to help safeguard the economy of Western Kentucky.% The
Attorney General, KIUC, and the Smelters all participated in the proceeding to
review and approve the Unwind Transaction.9

The Commission, like Big Rivers, reasonably anticipated that the Unwind
Transaction “will produce very significant benefits for Big Rivers, the Smelters, and
non-Smelter customers . . . .”97 Specifically, E.ON’s financial contribution to Big
Rivers addressed Big Rivers’ inability to borrow money on a long-term secured
basis® by improving Big Rivers’ equity and credit rating and increasing its access to
capital markets.?® In addition, Big Rivers regained control of its generating fleet,100
a development the Commission “applaud[ed] . . . .”10! The Unwind Transaction also

established a series of special contracts (the “Smelter Agreements”) pursuant to

94 See Unwind Order at *6-9.

9 Big Rivers’ Response to Item 58 of Commission Staff’s First Request for Information (“PSC 1-58”)
(Jan. 29, 2013) (“At the time of the Unwind, the smelters wanted to be a Big Rivers customer to
avoid wholesale market prices”); Unwind Order at *14-18.

96 Unwind Order at *2-3.

97 Id, at *22.

% Direct Testimony of Billie J. Richert, Application, Tab 64 (“Richert Direct Testimony”), p. 26:8-11
(Jan. 15, 2013) (“The risk to Big Rivers resulting from an inability to borrow money on a long-term
secured basis is one of the principal reasons Big Rivers pursued the Unwind Transaction.”).

9 Unwind Order at *22.

100 Yockey Direct Testimony at p. 13:18-19.

101 In the Matter of* Application of Big Rivers for a General Adjustment in Rates, Order, P.S.C. Case
No. 2009-00040, *1-2 (Aug. 14, 2009) (in which the Commission “applauds Big Rivers’ successful
efforts to regain operating control of its generating facilities”).
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which Big Rivers and Kenergy would provide energy to the Smelters “at prices
below those in the market.”102

The Smelter Agreements were carefully negotiated in an intensely
collaborative process—they were not simply rubberstamped by the stakeholders or
the Commission.193 In part, that caution was motivated by the unavoidable risks
that accompanied Big Rivers’ provision of service to the Smelters, which were
known to be financially vulnerable to market forces in their own industry.104 These
risks were not lost on the Commission, which stated in the Unwind Order that “it
has proceeded very cautiously and deliberately in this case and has developed an
extensive evidentiary record to support the findings and conclusions herein.”105

After approximately a year and a half of review and continued negotiations,
the Commission approved the Unwind Transaction and the Smelters Agreements
subject to certain conditions, including requiring E.ON to fund a Rural Economic
Reserve fund to benefit the Rural customer class.196 In the final Unwind Order,
however, the Commission acknowledged that it “cannot predict the future economic
viability of the Smelters,” while stating that it believed the Smelter Agreements
“should provide a reasonable opportunity for the Smelters to continue operating in

Kentucky for the long term and to preserve the jobs and tax base which support the

102 Unwind Order at *22; Direct Testimony of John Wolfram, Application, Tab 73 (“Wolfram Direct
Testimony”), p. 6:5-10 (Jan. 15, 2013).

108 Wolfram Direct Testimony at p. 7:8-12; Berry Rebuttal Testimony, p. 20:21-24. See also Berry
Rebuttal Testimony at pp. 20:21-21:1 (“The Unwind Transaction was not merely a private bargain
struck between interested parties.”).

104 See, e.g., Unwind Order at *18 (“world aluminum prices may cause the Smelters to close”).

105 Unwind Order at *18.

196 Unwind Order at *45, Appendix 2, 2. See also Wolfram Direct Testimony at p. 6:8-10.
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economy of western Kentucky.”107 In the “worst-case scenario,” the Commission
acknowledged, the Smelters might permanently close their operations “but only
upon one year’s advance notice and not before January 1, 2011.”108

Big Rivers of course sought to protect its Members from this possible “worst-
case scenario” and worked with the other parties to include measures in the
Unwind Transaction to increase that protection.10® For example, the Unwind
Transaction established three “reserve” accounts,10 including the Rural Economic
Reserve fund discussed above and a Transition Reserve account intended to help
provide a short-term financial cushion in the event of a smelter closure.!l! Big
Rivers also committed to completing major transmission system upgrades to
increase its ability to export energy in the event of the closure of one or both
Smelters, thereby demonstrating an understanding among the stakeholders that if
the Smelters closed, Big Rivers’ response should include a plan to market its

available generating capacity.112

107 Unwind Order *18.

108 Unwind Order *18.

109 Berry Rebuttal Testimony at p. 22:1-19.

110 Richert Direct Testimony at pp. 37:20-38:18 (describing the three reserve accounts); Wolfram
Direct Testimony at p. 35:3-13 (explaining Economic Reserve); Wolfram Direct Testimony at p. 36:7-
12 (explaining Rural Economic Reserve).

11 Berry Rebuttal Testimony at pp. 22:20-23:8.

112 See Direct Testimony of David G. Crockett, Application, Tab 67 (“Crockett Direct Testimony”), pPp.
8:15-9:10 (Jan. 15, 2013). See also In the Matter of: Application of Big Rivers Elec. Corp. for a
Certificate of Public Convenience and Necessity to Construct a 161 KV Transmission Line in Ohio
County, Kentucky (the “2007 CPCN Case”), Order, P.S.C. Case No. 2007-00177, *10 (Oct. 30, 2007)
(“2007 CPCN Order”) (in which the Commission found that “Big Rivers has presented substantial
evidence that the need for the ability to export 850 MW of excess generating capacity, in the event
the smelters terminate their prospective service contracts with Big Rivers, requires the construction

of the proposed transmission line” (emphasis added)).
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Despite these safeguards, Big Rivers, like the Commission,!3 could not and
did not offer any guarantees to eliminate the risk of a possible smelter closure.!14
Several parties, including Big Rivers’ Members on behalf of all of their retail
customers, were actively involved in the negotiations and made an informed
decision to support the Unwind Transaction despite the recognized risks associated
with Big Rivers providing service to the Smelters.115

Unfortunately, as seen in this proceeding, the “worst-case scenario” has come
to pass. Even so, the Unwind Transaction has provided and continues to provide
significant benefits to Big Rivers’ Members and their member-owners. All of Big
Rivers’ Members benefitted from substantially improved equity, as well as avoiding
potentially significant problems that could have arisen at the termination of E.ON’s
lease.!16 Similarly, the Unwind Transaction restored Big Rivers’ control over its
generation assets and helped restore its ongoing financial viability, to the benefit of

all Members, all their member-owners, and the region as a whole.117

113 Unwind Order at *15 (“it would not be possible to guarantee the future financial health of the
Smelters”).

114 Berry Rebuttal Testimony at p. 22:1-19.

115 Berry Rebuttal Testimony at p. 21:1-9 (discussing involvement and support of KIUC and Big
Rivers’ Members). See also Wolfram Direct Testimony at p. 7:8-12 (the parties “fully recognized the
risks and benefits associated with Big Rivers providing service to the Smelters and the risks and
benefits of the Smelters receiving service from Big Rivers.”).

116 Berry Rebuttal Testimony at p. 21:12-16. See also Unwind Order at *22-23 (discussing the
possible “major disputes” between Big Rivers and E.ON due to the structure of the leases).

17 Berry Rebuttal Testimony at p. 21:16-20; Bailey Rebuttal Testimony at p. 6:17-19 (“Providing low-
cost electricity is important to economic development; likewise, supporting economic development is
important to safeguarding the ability to provide low-cost electricity.”).
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C. Big Rivers Responds to a Downturn in Market Conditions Following
the Unwind Transaction.

When the Unwind Transaction negotiations were underway, it was a seller’s
market for wholesale power, and the Smelters wanted to receive service from Big
Rivers to avoid exposure to wholesale market prices.118 The parties to the Unwind
Transaction reasonably expected that trend to continue, and Big Rivers reasonably
believed it would have viable options for the off-system sale of its available energy
in the future.!’® However, the recession significantly impacted electricity
consumption throughout the nation, causing a drastic and unpredicted downturn in
wholesale energy market prices and, consequently, Big Rivers’ off-system sales
revenues.!?0 Because Big Rivers—as a generation and transmission utility—
historically derives itslmargins almost entirely from off-system sales, the depressed
wholesale market had a significant impact on Big Rivers’ finances.!21

In the face of these deteriorating market conditions, Big Rivers remained
vigilant and took extraordinary financial and operational measures to weather the
storm. Although it reduced expenses in 2010, 2011, and 2012, “these reductions
were insufficient, leaving maintenance as the only remaining area where expense
reductions of the magnitude required could be made.”122 Big Rivers, accordingly,

began strategically reducing the scope of and delaying certain outages and

118 See note 99.

119 Big Rivers’ Response to PSC 1-58.

120 Id.; Direct Testimony of Robert W. Berry, Application, Tab 66 (“Berry Direct Testimony”), p. 8:18-
22 (Jan. 15, 2013); Bailey Rebuttal Testimony at p. 8:2-4 (IN]o one foresaw that the prices for
wholesale electricity would dip so low or that the market downturn would last as long as it has”).

121 Berry Direct Testimony at p. 14:5-6.

122 Berry Direct Testimony at pp. 11:17-12:1.
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maintenance in order to protect its financial integrity during those hard times.
Even during this period, however, Big Rivers’ plant performance did not suffer, nor
did Big Rivers ever jeopardize the safety or quality of its service to its Members.123
In fact, it is a testament to Big Rivers’ careful planning that Big Rivers’ generating
fleet has been very reliable since the Unwind Transaction and has consistently
performed in the top quartile according to numerous industry-standard
performance metrics.12¢ Selective outage and maintenance deferrals, however, were
not a long-term solution to the continuing depressed off-system sales market,!25 and
so, Big Rivers sought rate relief in Case No. 2011-00036 (the “2011 Rate Case”). 126
The Commission granted Big Rivers partial rate relief in that case, approving
an annual revenue increase that was approximately 33% less than Big Rivers’
request of $39.3 million.12?” On rehearing, the Commission granted an additional $1
million in annual revenues.!28 Even so, Big Rivers was left with an annual revenue
deficiency of more than $10 million and was forced to pursue additional cost-cutting

measures and to further defer certain maintenance.129

123 Berry Rebuttal Testimony at pp. 25:18-26:18.

124 Berry Direct Testimony at pp. 6:16-7:13 (“Overall, the Big River generating fleet . . . has
consistently performed in the top quartile in [Equivalent Forced Outage Ratel, [Equivalent
Availability Factor], and [Net Capacity Factorl].”).

125 Bailey Direct Testimony at p. 8:1-4.

126 In filing the 2011 Rate Case, Big Rivers fulfilled its Unwind Transaction commitments to file with
the Commission for a general review of its financial operations and tariffs, and to provide a new
depreciation study and an analysis of Big Rivers’ financial condition and rates assuming the
depreciation study’s results were implemented. See Unwind Order at Appendix A.

127 Berry Rebuttal Testimony at p. 11:3-6.

128 2011 Rate Case, Order, P.S.C. Case No. 2011-00036, *25 (Jan. 29, 2013) (the “2011 Rate Case
Rehearing Order”).

123 Berry Direct Testimony at pp. 11:7-12:1,
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D. Big Rivers Negotiates with the Smelters.

During the 2011 Rate Case, the Smelters warned that, based upon forecasts
of aluminum prices and electricity rates, they needed rate relief to provide an
opportunity to implement a plan to assure their long-term viability. Shortly after
the conclusion of the initial rate case hearing, the Smelters opened discussions with
state officials about obtaining economic support from the state for their operations,
and eventually included Big Rivers in the talks.130 When no relief was offered by
state officials, all eyes turned to Big Rivers and Kenergy, and at a meeting on June
20, 2012, the Smelters presented Big Rivers and its Members with a joint proposal
from Century and Alcan.!8! The Smelters’ proposed solution would have burdened
non-Smelter retail customers with rates substantially higher than the estimated
rates that would be required if both Smelters ceased operations, and imposed other
onerous conditions on Big Rivers.132 Big Rivers made an alternative proposal by
letter dated June 22, 2012 that would have provided the Smelters with the
maximum amount of rate relief Big Rivers could reasonably offer given its
contractual and regulatory obligations; this proposal also contained a commitment
to continue working toward a long-term solution with the Smelters.133 The
Smelters rejected this proposal. On August 20, 2012, Century gave notice that it

was terminating its retail agreement.

130 See Attachment for Big Rivers’ Response to Item 171 of the Attorney General’s Initial Request for
Information (“AG 1-171”), pp. 2-3 (Feb. 28, 2013) (February 29, 2012 letter describing meetings about
power pricing on January 25 and February 7); Attachment for Big Rivers’ Response to AG 1-172, pp.
1-3 (March 1, 2012 letter describing meetings about power pricing on January 25 and February 7).

131 See 1d. at pp. 6-15.

132 See 1d. at p. 6.

133 See Attachment for Big Rivers’ Response to AG 1-171, pp. 7-8.
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In November of 2012, Alcan proposed a different deal, pursuant to which it
would purchase power at $43/MWh.13¢ While this was an alluring price point, Big
Rivers again considered the overall effects of all terms of the proposal on the other
rate classes and determined that it would not be in the best interest of all of its
Members or their member-owners to accept the offer.135 Big Rivers’ rejection of the
offer took into account the 2011 Rate Case Order in which the Commission
indicated its desire to move toward cost-of-service-based rates and remove cross-
subsidization between rate classes.136 Big Rivers’ board and management
recognized that while a $43/MWh power sale to one or both Smelters might result in
lower short-term rates, entering into such a transaction would place an undue
burden and risk on Big Rivers’ Members’ other member-owners. Undertaking a
guaranteed price contract with the Smelters that was not based on cost-of-service
would result in a permanent unfair subsidization of for-profit corporations on the
backs of other commercial and residential customers. Century had not joined in the
Alcan proposal in any event.

Ultimately, while the Smelters made certain offers that may have seemed
attractive on their face, those offers contained structural flaws that would have
imposed unfair burdens on Big Rivers’ Members and their member-owners and

were, consequently, unworkable. Big Rivers considered these offers, evaluated

134 Berry Hearing Testimony, July 2, 2013, Tr. 15:12'20”.

135 Berry Hearing Testimony, July 2, 2013, Tr. 15:13'00” (explaining that Alcan’s proposal would
have: (i) motivated other customers to make similar demands; (ii) increased Member rates; (iii)
undermined mitigation efforts that required available generation capacity; and (iv) amounted to “a
permanent subsidy” of Alcan).

136 2011 Rate Case Order at *30 (explaining that “moving to cost-of-service-based rates is a goal”).
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them in good faith, and determined that none of the offers provided an appropriate
solution under the circumstances.

E. Big Rivers Formalizes Its Strategy to Address a Possible Smelter
Contract Termination.

As a result of the statements the Smelters were making about their
continued viability, Big Rivers’ management felt it prudent to formalize its existing
strategy to address the increasingly likely possibility that one or both of the
Smelters would terminate their retail electric service contracts. This strategy
became the Mitigation Plan, which provides that, in the event of a Smelter contract
termination: (i) Big Rivers would file a rate case to address the resulting revenue
deficiency; (ii) if necessary, Big Rivers would make operational changes to reduce
costs to ensure any rate increases are kept to a minimum; and (iii) Big Rivers would
build upon the risk mitigation measures taken in the Unwind Transaction by
seeking to find replacement load or increase off-system sales. The Mitigation Plan
is discussed in more detail in Section VI, below.

F. Century Unilaterally Terminates the 2009 Retail Agreement.

Despite its efforts to obtain legislative and other support and despite the
ongoing negotiations with Big Rivers to find a solution, on August 20, 2012, Century
provided notice that it was terminating its 2009 retail electric service agreement

with Kenergy (“2009 Retail Agreement”) effective August 20, 2013.137 In that

137 See Attachment for Big Rivers’ Response to AG 1-9 (Aug. 20, 2012 Letter from J. Hoerner to G.
Starheim (the “Notice of Termination”)). See also Berry Rebuttal Testimony at p. 4:17-18, p. 25:5-12;
2009 Retail Agreement, § 7.3.1 (permitting Century to terminate the agreement early based on its
“representation and warranty that it has made a business judgment in good faith to terminate and
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notice, Century’s President and CEO stated: “I represent and warrant that Century
Aluminum Company has made a business judgment in good faith to terminate and
cease all aluminum smelting at the Hawesville smelter and has no current
intention of recommencing smelting operations at the Hawesville smelter.”138

In response to Century’s termination notice, Big Rivers began implementing
its Mitigation Plan by immediately investigating operational changes to reduce
costs, by beginning discussions with other parties to find replacement load, and by
filing this proceeding on January 15, 2013.132 This proceeding was carefully timed
to ensure that Big Rivers’ proposed rates will become effective on or about August
20, 2013, the effective termination date of Century’s 2009 Retail Agreement.140

G. Big Rivers Negotiates with Its Creditors.

In light of the Smelters’ contract terminations, Big Rivers negotiated with its
creditors to refinance millions of dollars of debt to improve its financial situation
and benefit its Members during these difficult times.14! Through these

refinancings, Big Rivers was able to extend maturity dates,142 lower interest

cease all aluminum smelting at the Hawesville Smelter and has no current intention of
recommencing smelting operations at the Hawesville Smelter.”).

138 See Notice of Termination.

139 See Berry Direct Testimony at p. 19:6-18. See also, e.g., Bailey Rebuttal Testimony at p. 10:6-8
(“we have implemented our Mitigation Plan to help reduce the adverse financial consequences for
our members of the Hawesville Smelter’s departure”).

140 Wolfram Direct Testimony at pp. 6:21-7:2.

141 See In the Matter of* Application of Big Rivers Electric Corporation for Approval to Issue
Evidences of Indebtedness, Order, P.S.C. Case No. 2012-00119 (May 25, 2012); In the Matter of
Application of Big Rivers Elec. Corp. for Approval to Issue Evidences of Indebtedness (the “2012
Refinancing Case”), Order, P.S.C. Case No. 2012-00492 (March 26, 2013) (the “2012 Refinancing
Case Order”).

142 2012 Refinancing Case Order at *5 (“The transactions described herein would increase Big Rivers’
liabilities by $139,381,389 while, at the same time, would reduce Big Rivers’ annual interest expense
by 81,421,349 for nine years and extend the length of its financings by 11 years”).
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rates,!43 and reduce the number of events of default.144 Similarly, Big Rivers filed
an additional application!45 on March 28, 2013 for approval to amend its CFC
revolver to extend the maturity date, collateralize the loan, and establish fewer
events of default.146 The Commission granted approval of this application by Order
dated July 15, 2013.147

H. Events Since the Filing of This Proceeding.
1. The Century Transaction.

Following Century’s contract termination notice, “Big Rivers worked
diligently with Kenergy and Century to negotiate an arrangement that would
preserve the economic benefit of an operational Hawesville Smelter” and protect the
regional economy.!48 After months of negotiations, the parties reached a solution
that: (i) allows Century to purchase electricity at market-based prices and continue
smelting operations at the Hawesville Smelter after the termination of the 2009
Retail Agreement; and (ii) avoids imposing additional costs on Big Rivers’ Members
beyond those necessitated by Century’s contract termination. The details of this

“Century Transaction,” though discussed briefly in Section X, are not the subject of

143 2012 Refinancing Case Order at *4 (“The financings are expected to be at an all-in interest rate
that is below the rate of the existing RUS Note”).

144 2012 Refinancing Case Order at *6 (“The revised Section 9.06 [of the CoBank Secured Credit
Agreement], which will be included in the executed version of the CoBank Secured Credit
Agreement, clarifies that it is not an Event of Default if a Smelter contract expires by its own terms
or is terminated pursuant to a notice of Smelter plant closure”).

145 In the Matter of- Application of Big Rivers Electric Corporation for Approval to Issue Evidences of
Indebtedness, Application, P.S.C. Case No. 2013-00125 (the “2013 Refinancing Case”).

146 See 2013 Refinancing Case, Order, *3-4 (July 15, 2013) (the “2013 Refinancing Case Order”).

147 2013 Refinancing Case Order.

148 Bailey Rebuttal Testimony at p. 7:2-4.
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this case and do not change the rate relief Big Rivers needs in this case.l49 Big
Rivers and Kenergy have filed a separate proceeding, Case No. 2013-00221, seeking
the Commission’s approval of the Century Transaction.150

2. Alcan Unilaterally Terminates the 2009 Retail Agreement.

After Big Rivers filed its Application in this proceeding, Alcan exercised its
right to terminate its 2009 Retail Agreement. Alcan provided its contract
termination notice for the Sebree Smelter on January 31, 2013. In light of Alcan’s
termination notice, Big Rivers filed a separate rate case, Case No. 2013-00199, to
address Alcan’s contract termination (the “Alcan Rate Case”). The Alcan Rate Case
was carefully timed to ensure that Big Rivers’ rates proposed in that case will
become effective on or about January 31, 2014, the effective termination date of the
2009 Retail Agreement for the Sebree Smelter (which, although owned by Alcan at
the time of the notice of termination, has subsequently been purchased by Century).
The Alcan contract is discussed further in Section IX; but, like the Century
Transaction, the Alcan contract termination does not change the amount of the rate
adjustment that Big Rivers needs in this proceeding. As discussed in Section V, Big
Rivers requires its proposed rates to go into effect on August 20, 2013, the effective
date of Century’s contract termination, to address the substantial reduction in

revenue that will occur on that date as a result of that termination.

149 See Berry Rebuttal Testimony at pp. 19:17-20:6.
150 See Century Transaction Case.
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V. Big Rivers’ Proposed Rates Are Fair, Just, and Reasonable.

Big Rivers is proposing a rate adjustment to offset a revenue deficiency of
$68,614,632.151 As explained in more detail below, this rate adjustment is intended
to fully address the financial impact of Century’s unilateral contract termination152
as well as other major drivers of Big Rivers’ current revenue deficiency, including
reduced off-system sales and depreciation rates recommended by the depreciation
study required by the Commission as part of this proceeding.!33 Big Rivers
calculated its proposed rate adjustment to ensure that it seeks only the bare
minimum to enable it to continue to prudently maintain its generating fleet, meet
its debt service, and fund an appropriately reduced scale of operations in light of
Century’s termination, while still safely delivering reliable, wholesale electrical
energy.15* As part of its effort to seek only the bare minimum, Big Rivers has
reduced its expenses even more since the Commission’s review of expenses in the
2011 Rate Case in order to “helpl] ensure that the rate adjustment in this
proceeding seeks only to account for lost revenues, not increased expenses.”155 Big

Rivers carefully timed its application in this matter to ensure that its proposed

151 See Wolfram Rebuttal Testimony at p. 25, Table 1.

152 Wolfram Direct Testimony at pp. 6:21-7:2; Bailey Rebuttal Testimony at p. 5:20-22; Berry
Rebuttal Testimony at p. 8:17-19 (“The rate increase in this case is intended to address Big Rivers’
immediate, critical financial needs that must be met to allow Big Rivers the opportunity to pursue
the Mitigation Plan.”), p. 17:9-12 (“Big Rivers is relying on the ratemaking process to ensure that it
can continue to provide safe, reliable and efficient energy services to its members at fair and
reasonable rates.”).

183 Bailey Direct Testimony at pp. 7:16-8:21.

154 Bailey Rebuttal Testimony at p. 4:3-13; Bailey Direct Testimony at p. 8:6-7.

155 Bailey Rebuttal Testimony at p. 10:1-8.
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rates will become effective on or about August 20, 2013, the effective termination
date of Century’s 2009 Retail Agreement.156

The proposed rate adjustment was determined through a sound process that
began with the development of Big Rivers’ budget and culminated in a Cost of
Service Study for the rate design. Both the budget and the Cost of Service Study
are built on Big Rivers’ financial model. This process, the financial model, the
budget, and the Cost of Service Study are reasonable and reliable and produce rates
that are fair, just, and reasonable. As such, the Commission should grant the
proposed rate relief.

Big Rivers is keenly aware of the difficulties imposed by any rate increase,
and it does not wish to increase rates any more than necessary.157 As explained by
Mr. Bailey, Big Rivers has “asked for the bare minimum possible to meet [its] debt
service and continue funding an appropriately-reduced scale of operations in light of
Century’s unilateral contract termination.”158 If the requested rate adjustment is
granted, Big Rivers’ financial integrity will not depend on a reversal of fortune in
off-system sales or the success of finding replacement load.159 However, as
explained in more detail below, Big Rivers’ management has prudently planned and
prepared for the possible termination of the Smelter contracts for years, beginning

with the negotiations in the Unwind Transaction. Now that the “worst case

156 Wolfram Direct Testimony at pp. 6:21-7:2.

157 Bailey Hearing Testimony, July 1, 2013, Tr. 11:02'25”.

158 Bailey Rebuttal Testimony at p. 8:5-7. See also Bailey Direct Testimony at p. 9:1-8. As discussed
in Sections V and VII, Big Rivers’ proposed rates in this case are the bare minimum necessary to
address Century’s contract termination. The financial impact of Alcan’s contract termination will be
addressed in the Alcan Rate Case.

185 Bailey Rebuttal Testimony at p. 11:6-10.
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scenario” has come to pass with the Century contract termination, Big Rivers is
implementing its Mitigation Plan in an effort to provide rate relief to its Members
and their member-owners. The Mitigation Plan is discussed in more detail in
Section VI, below.

Big Rivers has a reasonable, long-term plan to address the net revenue loss
from the Century contract termination. It starts by temporarily scaling back
operations to reduce costs and by seeking to increase revenues by filing this rate
proceeding. Century provided approximately $205 million in revenues to Big Rivers
in 2012.160 By idling a plant to reduce costs, as discussed in Section VI, Big Rivers
has reduced the revenue deficiency attributable to the Century contract termination
to only $63 million. Big Rivers designed this rate case to recover that amount, in
addition to amounts required for the other drivers discussed above. With the cost
savings from plant idling and the revenue increase sought in the case, Big Rivers
will be able to withstand the full net revenue impact of the Century contract
termination, without Big Rivers’ financial health being dependent on the prospects
of immediately finding replacement load or increasing off-system sales.

This also gives Big Rivers a reasonable opportunity to pursue the remaining
steps of the Mitigation Plan, which are to find ways to mitigate the rate increase
sought in this proceeding through actions such as entering into long-term power

sales contracts, potentially selling a power plant, and exploring other options with

160 See Attachment for Big Rivers’ Response to Item No. 24 of KIUCs Second Request for
Information, pp. 15-26 (March 28, 2013) (listing monthly amounts billed to Century); “2012
SMELTER BILLING.xlsx”, Attachment for Big Rivers’ Response to AG 1-128, Tab “Total”, Row 28,
Column T (February 28, 2013).
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its idled power plants. Big Rivers is confident the remaining steps of the Mitigation
Plan will produce successes. Big Rivers is committed to achieving those successes,
and those successes will benefit the Members and their member-owners.

The Opposing Intervenors, on the other hand, offer no sound plan to address
the situation that Century’s unilateral contract termination has visited upon Big
Rivers, its Members, and their member-owners. Instead of finding a long-term and
balanced approach to stabilize the situation, the Opposing Intervenors short-
sightedly propose that the Commission deny most or all of the requested rate relief.
This would topple “the first ‘domino’ that . . . could push Big Rivers into
bankruptcy,”16! with all the disruption, risk, and uncertainty bankruptcy naturally
creates. Among other consequences, Big Rivers’ revenues would be diverted to a
lockbox; it would be cut off from its remaining line of credit; and creditors would
reject Big Rivers’ requests to finance capital and maintenance investments needed
to continue operations. Big Rivers would not survive that scenario. Accordingly,
the Opposing Intervenors’ proposal would contravene the Supreme Court’s caution
that rates “threatening [a utility’s] ‘financial integrity” may be “so unjust as to be
confiscatory”162 and, consequently, constitute an unconstitutional taking.163 The
Opposing Intervenors propose that the Commission ignore the prudent investments
Big Rivers’ Members and their member-owners have made in Big Rivers and its

generating facilities over decades. They also propose to put Big Rivers’ fate at risk

161 Bailey Rebuttal Testimony at p. 6:2-3.
162 Verizon Communs., Inc., 535 U.S. at 524.
163 Duguesne Light Co., 488 U.S. at 307-8.
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in a daredevil game of “chicken” with creditors—wagering that those creditors will
grant tens of millions of dollars per year in concessions rather than force Big Rivers
into bankruptcy.

Thus, the Commission is unfortunately presented with a stark choice: either
(i) grant Big Rivers’ proposed rates, or (ii) risk pushing Big Rivers into
bankruptcy.164 In light of this stark choice, Big Rivers urges the Commission to
exercise “regulatory patience” by approving Big Rivers’ proposed rates and giving it
time to execute its Mitigation Plan to realize benefits for its Members.165 By
exercising regulatory patience, the Commission can “evaluate [Big Rivers’] rate
request not just on the basis of the current factual circumstances, but also on the
basis of the long-running historical context and reasonable future opportunities for
Big Rivers and its members.”166 This approach is consistent with the Commission’s
prior methods for addressing Big Rivers’ rates, and it allows for the full
consideration of the various factors identified by the courts for determining whether
rates are fair, just, and reasonable. In the end, regulatory patience provides the
best and most certain path forward from this difficult situation. Big Rivers’
Mitigation Plan, including this rate request, presents the best possible long-term

solution for Big Rivers’ Members and their member-owners.

164 Bailey Rebuttal Testimony at pp. 4:19-20 (“the Commission faces a stark choice in this case
between: (i) granting the relief requested by Big Rivers; and (ii) the bankruptcy advocated by the
intervenors”).

165 Bailey Rebuttal Testimony at p. 5:5-7.

166 Bailey Rebuttal Testimony at p. 6:7-10.
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This approach stands in stark contrast to the Opposing Intervenors’
suggestions that the Commission push Big Rivers into bankruptcy through
“regulatory abandonment.” This concept of regulatory abandonment—that is,
“abruptly changing regulatory course the first moment an assumption from the
Unwind proceeding (Case No. 2007-00455) proves inaccurate”6’—is echoed in
Supreme Court dicta suggesting that a "shift in methodologies" by a state
regulatory agency can constitute a due process violation.168 The positions of the
Opposing Intervenors, as well as the consequences of those proposals, are discussed
in more detail in Sections VII and XVII, below.

In short, the law demands what Big Rivers requests: regulatory patience.
Approval of Big Rivers’ proposed rates is necessary to avoid destroying Big Rivers’
ongoing financial viability.16® Big Rivers has implemented its thoughtfully-
developed Mitigation Plan to reduce the adverse financial impact of Century’s
contract termination, and the successes of that plan will benefit Big Rivers’
Members and their member-owners for years to come. Big Rivers’ management
team remains committed to the Mitigation Plan, and it respectfully requests that
the Commission afford it an opportunity to carry it out. This was perhaps best

explained by Mr. Bailey in response to KIUC questioning at the hearing:

167 Bailey Rebuttal Testimony at pp. 7:22-8:1.

168 See Duquesne Light Co., 488 U.S. 299 (“The risks a utility faces are in large part defined by the
rate methodology . ... Consequently, a State's decision to arbitrarily switch back and forth between
methodologies in a way which required investors to bear the risk of bad investments at some times
while denying them the benefit of good investments at others would raise serious constitutional
questions.”).

169 Bailey Direct Testimony at p. 9:1-8,

36



= O 0 000N B WN =

— — —
N

—
(8]

14
15

16

17

18

19

20

21

22

23

24

25

“We're asking for regulatory patience. Given my nearly
40 years in this business, we know that markets cycle.
We also know that there are factors in play that could
drive the price on the wholesale market beyond where
we've seen in the past, and if and when that happens,
there’s opportunity here for the rates to return to the
levels they are. If we go down the path you're suggesting,
there’s no opportunity to operate that Mitigation Plan.
You're basically giving it up. You're even basically

putting at risk the reserves and the cash we already have
170

For these reasons, and as explained more fully below, Big Rivers’ proposed
rates are fair, just, and reasonable, and the Commission should approve them.171

VI.  Big Rivers’ Mitigation Plan Should Be Given Time to Provide the Expected
Benefits to Big Rivers' Members and Their Member-Owners.

As described above, Big Rivers’ proposed rates are based on the minimum
amount of rate adjustment necessary—given Century’s contract termination—to
prudently maintain its generating fleet, meet its debt service, and fund an
appropriately reduced scale of operations while still safely delivering reliable,
wholesale electrical energy.172 In designing its rates and planning for its operations
for after Century’s termination, Big Rivers planned for long-term success and
developed an operational strategy likely to produce long-term benefits to its
Members and their member-owners. “[Hlistory has proven that short term thinking
in the power generation business can have disastrous effects on utilities and

ratepayers alike.”1”3 As Mr. Bailey similarly explained, Big Rivers “cannot—as the

170 Bailey Hearing Testimony, July 1, 2013, Tr. 13:18'16".

171 Bailey Direct Testimony at pp. 9:8-10:12.

172 Bailey Rebuttal Testimony at p. 4:3-183, p. 9:8-21; Bailey Direct Testimony at p. 8:6-7.

173 Rebuttal Testimony of William K. Snyder (“Snyder Rebuttal Testimony”), pp. 13:20-14:2 (June 24,
2013). See also id. at p. 6:1-4 (“a company facing economic challenges should develop a plan to
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intervenors do—judge [its] business based upon isolated snapshots of a brief period
in a much longer timeframe.”174

To address the long-term interests of its Members, Big Rivers researched and
developed its Mitigation Plan over the past several years to help mitigate the
adverse financial consequences of a potential Smelter closure. Now that Century
has given notice of the termination of its contract, Big Rivers is implementing the
Mitigation Plan not only to increase revenues to address its immediate financial
needs, but also to reduce the long-term impact of this rate case on its Members.175

Longstanding ratemaking principles support the “regulatory patience”
approach. Kentucky courts have held that it is appropriate for the Commission to
consider factors such as “the history and development of the utility” and the utility’s
“potential for growth and expansion” when setting rates.!76 In light of Big Rivers’
unique circumstances, as discussed in Section IV.A, Mr. Bailey has similarly
requested “the Commission to evaluate [Big Rivers'] rate request not just on the

basis of the current factual circumstances, but also on the basis of the long-running

maximize revenues, minimize expenses and adjust its operations and asset utilization to fit the short
and long term goals of the plan”).

174 Bailey Rebuttal Testimony at p. 10:17-22 (“The electric utility business is by necessity long-term
focused. Asset decisions must be made with a long-term view.”).

176 See Bailey Rebuttal Testimony at p. 10:6-8 (“we have implemented our Mitigation Plan to help
reduce the adverse financial consequences for our members of the Hawesville Smelter’s departure”);
Berry Rebuttal Testimony at p. 8:17-19 (“The rate increase in this case is intended to address Big
Rivers’ immediate, critical financial needs that must be met to allow Big Rivers the opportunity to
pursue the Mitigation Plan.”).

176 National-Southwire, 785 S.W.2d at 512-13.
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historical context and reasonable future opportunities for Big Rivers and its
members.”177

In the present case, the reasonableness of Big Rivers’ Mitigation Plan,
including the rate adjustment proposed in this proceeding, is supported by both the
history of Big Rivers and the potential for growth enabled by Big Rivers’ available
generation capacity. Accordingly, the Commission should approve Big Rivers’
proposed rates and allow it a reasonable opportunity to completely implement its
Mitigation Plan for the benefit of its Members and their member-owners, 178

The “history and development”17 of Big Rivers supports the conclusion that
the Commission should exercise regulatory patience and allow Big Rivers a
reasonable opportunity to implement its Mitigation Plan. Big Rivers’ generating
fleet was built decades ago in direct response to its legal obligations to generate
wholesale energy so that Kenergy, one of its Members, could serve the Smelters, 180
Big Rivers’ investment in its generation assets was recognized as prudent and
authorized by the Commission through the issuance of certificates of public
convenience and necessity.181 These power plants have long been useful to Big

Rivers’ Members and their member-owners, including the Smelters, and they are a

177 Bailey Rebuttal Testimony at p. 6:7-10.

178 Bailey Rebuttal Testimony at p. 7:4-5; Berry Rebuttal Testimony at p. 8:21-22 (Big Rivers should
be given “a reasonable opportunity to pursue its Mitigation Plan”); Bailey Rebuttal Testimony at p.
7:20-21 (‘the Commission should evaluate all of these factors and allow the historical value of Big
Rivers’ prudent investments in its generating assets to develop over time, without abruptly changing
regulatory course”).

179 National-Southwire, 785 S.W.2d at 512-13 (Commission should consider “history and
development of utility and its property”).

180 Berry Rebuttal Testimony at p. 24:18-23.

181 Bailey Rebuttal Testimony at p. 7:17-18 (“Our generation investments were made many years ago
and were prudent when they were incurred.”); Berry Rebuttal Testimony at pp. 24:20-25:2, p. 6:3
(“The Coleman Station was a prudent investment when it was built”).
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key part of Big Rivers’ Mitigation Plan going forward.182 The Commission should
not force Big Rivers to abandon these investments and forgo all of the prospective
opportunity to benefit from valuable assets in the future.

Commission precedent supports this proposition. As an initial matter, Big
Rivers’ Mitigation Plan and continued use of its power plants comports with the
Commission’s Unwind Order, which recognized the value and opportunity inherent
in Big Rivers’ generation assets even in the absence of the Smelters. In that
Unwind Order, the Commission anticipated that part of the appropriate response to
a smelter closure would be an increase in Big Rivers’ market sales, just as Big
Rivers now proposes.188 The Commission approved an expansion to Big Rivers’
transmission system in 2007 for the express purpose of “plan[ning] to mitigate the
risk of losing the revenue from the smelters in the event both smelters cease
smelting operations.”18¢ Big Rivers’ generating fleet is, of course, necessary to
pursue that strategy. For these reasons, “the history and development of [Big
Rivers] and its property”185 strongly support Big Rivers’ proposal that it should be

enabled to implement its Mitigation Plan by recovering its proposed rates.

182 Bailey Rebuttal Testimony at p. 7:6-7, p. 7:14-16.

183 Crockett Direct Testimony at pp. 8:15-9:10 (discussing Unwind Order’s requirement of
transmission system capacity upgrades in order to improve Big Rivers’ ability to export power in the
event of a smelter closure).

184 2007 CPCN Case Order at *11-12 (also noting the Smelters’ support for the project because “they
want to be sure that Big Rivers will have the capability to sell any power that the smelters do not
take in order to mitigate their obligations in the event they are unable to take the power”).

185 National-Southwire, 785 S.W.2d at 513.
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Big Rivers’ “potential for growth and expansion” 186 similarly indicates that
the Commission should exercise regulatory patience and allow a reasonable
opportunity for Big Rivers’ Mitigation Plan to succeed. Despite the Opposing
Intervenors’ attempts to compare the current situation with one in which a utility
constructs generating facilities that are not needed to provide utility service, Big
Rivers is not proposing to construct new generating facilities. Its existing facilities
have been providing utility service for the benefit of its Members for decades. The
question now is what to do with the capacity from those prudent investments that
will be made available by the Century contract termination. For the continued
benefit of its Members, and in line with the Commaission’s expectations set forth as
part of the Unwind Transaction, Big Rivers has approached this question of
available generation capacity as a unique opportunity to benefit its Members.187 Ag
explained by Mr. Robert W. Berry, Big Rivers’ Chief Operating Officer, “the
Coleman Station’s generation capacity is not simply ‘excess’ as the intervenors
dismissively describe it. It is a valuable asset that Big Rivers is actively marketing
for the benefit of Big Rivers’ members.”188

The “solution” proposed by the Opposing Intervenors is to abandon the

available capacity. Sierra Club, for example, advocates Big Rivers retiring its

186 National-Southwire, 785 S.W.2d at 512-13 (identifying this as a factor the Commission should
consider for ratemaking purposes).

187 Berry Rebuttal Testimony at p. 6: 9-10 (the “generation capacity of the Coleman Station provides
Big Rivers with an opportunity for growth”). See also Bailey Hearing Testimony, July 1, 2013, Tr.
11:40°07” (available capacity is not “excess,” it is a “key element of our rate mitigation plan. If we
don’t have the opportunity to utilize that [capacity], we won’t have the ability to lower the rates in
the future.”).

188 Berry Rebuttal Testimony at p. 6:14-16.
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plants or selling them for whatever price they can bring, based solely on the
possibility that future environmental regulations could make Big Rivers’ units
unprofitable in the future. However, Sierra Club ignores the fact that Big Rivers’
units are currently low cost compared to others in the market (clearing the market
90% of the time); Sierra Club filed no studies supporting its position that Big Rivers’
market position will change in the future; and Sierra Club does not take into the
effect future environmental regulations would have on other generators with which
Big River competes in the market. Sierra Club’s position asking the Commission to
force Big Rivers to retire its units or sell them at a “fire sale” would not only be
wasteful, it would cause harm to Big Rivers by eliminating the equity on which Big
Rivers depends and the collateral on which Big Rivers’ creditors depend. . Thus,
and in light of the comparatively minimal cost of idling valuable generating plants,
1t is not reasonable to abandon Big Rivers’ plants on Sierra Club’s dangerous
speculation.18?

Big Rivers’ assessment of the value of its generating fleet is not blind
optimism. It is the result of significant time and energy invested in researching
options and markets to develop its Mitigation Plan.190 Big Rivers has identified
numerous opportunities in the medium- and long-term markets and has in fact

pursued numerous requests for proposal to provide power to other utilities, both in

189 This is discussed more fully in Section XVILE.
190 Berry Rebuttal Testimony at p. 10:3-6.
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Kentucky and in other states.191 Despite the Opposing Intervenors’ naivety with
regard to the power market, medium- and long-term firm power sales contracts will
obviously command a premium over current, day-ahead and hourly prices.192
Similarly, Big Rivers reasonably anticipates an eventual increase in off-system
sales revenue, as indicated by its research on the likely effects of MATS compliance
on older coal-fired generation in the region, as well as the likely trajectory of the
cost of coal generation relative to the costs of natural gas generation.193

Big Rivers has also explored and continues to actively explore the possibility
of selling certain generation assets. It is currently engaged in discussions with
multiple entities about the possible sale of the Wilson Station or the Coleman
Station, and it has set a price on both plants. None of the potential counterparties
to these proposed transactions have refused the offers currently on the table.194 Asg
explained by Mr. Berry, Big Rivers would only sell a power plant “if that would
provide greater benefit to the members than idling the plant.”195 In other words,
Big Rivers would consider an offer to purchase one of its plants if that offer would

not result in a loss of equity (a critical part of Big Rivers’ necessary access to the

191 Berry Rebuttal Testimony at p. 10:3-11, pp. 10:15-16:1; Berry Hearing Testimony, July 2, 2013,
Tr. 14:3737".

192 Berry Rebuttal Testimony at pp. 10:12-11:23.

193 Supplemental Rebuttal Testimony of Robert W. Berry (“Berry Supplemental Rebuttal
Testimony”), p. 9:3-14 (June 29, 2013); Berry Hearing Testimony, July 2, 2013, Tr. 14:38'30”
(discussing expectations that other utilities will idle generation assets in 2016 in response to MATS
compliance requirements, thus increasing demand for Big Rivers’ generation capacity); Snyder
Hearing Testimony, July 2, 2013, Tr. 11:55'25” (discussing effect of relative costs on expected off-
system sales revenues); Snyder Rebuttal Testimony at p. 23, Exhibit B (Slide 9 from the Federal
Energy Regulatory Commission’s Summer 2013 Energy Market and Reliability Assessment, dated
May 16, 2013 (available at http Z//www.ferc.gov/market'oversight/reports-analyses/mkt'
views/2013/05-16-13.pdf)). See also Snyder Rebuttal Testimony at pp. 13:14-14:2,

194 Berry Hearing Testimony, July 2, 20183, Tr. 16:33°07".

195 Berry Supplemental Rebuttal Testimony at p. 5:14-16.
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capital markets)'% and if the price paid for the plant was high enough to fairly
compensate Big Rivers’ Members, taking into account the anticipated ongoing
financial benefits from sales of available generation capacity. For this reason, Big
Rivers’ willingness to consider selling generation assets is complementary to its
ongoing efforts to market available capacity because they are both efforts aimed at
providing the maximum possible benefit to Big Rivers’ Members, whatever form
that benefit takes.

In addition to the cost savings and potential revenue increases resulting from
the possible idling or sale of a power plant, Big Rivers also expects to increase
revenues by marketing its available generation capacity in order to increase off-
system sales.!97 Big Rivers has invested significant time and energy into
researching the market and developing its off-system sales plan.19% Based on this
research, Big Rivers reasonably anticipates that increased off-system sales will
benefit its Members and their member-owners when wholesale electricity prices
have recovered from their current slump, expected to occur around 2019.199 This
anticipated 2019 market recovery is not mere conjecture—it is based on Big Rivers’
analysis of the effect of MATS compliance costs, which it reasonably expects will

force multiple retirements of older coal-fired plants, reducing total generation

196 Richert Hearing Testimony, July 2, 2013, Tr. 11:26’30” (explaining that sale of a plant “at a loss .
- - would impact our equity”); Richert Hearing Testimony, dJuly 2, 2013, Tr. 11:28'25” (change in Big
Rivers’ equity would affect CFC bridge financing).

197 Berry Direct Testimony at pp. 19:19-20:4.

198 Berry Rebuttal Testimony at p. 10:3-6.

19 Berry Direct Testimony at pp. 19:20-20:4; Berry Supplemental Rebuttal Testimony at p. 9:3-14.
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capacity in the region and causing market prices to climb.200 In addition, FERC
predicts that the cost of natural gas for power generation is likely to increase
relative to coal.20! As a direct result of those predicted developments, coal-powered
generation will become even more competitive on the wider market and Big Rivers
reasonably anticipates that its off-system sales opportunities will increase.202

Big Rivers’ off-system sales strategy is not a knee-jerk reaction to Century’s
contract termination. In fact, the strategy was developed in part as a result of the
Unwind Transaction approved by the Commission, which required Big Rivers to
complete major transmission system upgrades to increase its ability to export
energy in the event of a smelter closure.203 In the 2007 CPCN order permitting
those transmission system upgrades, the Commission held that “Big Rivers has
presented substantial evidence that the need for the ability to export 850 MW of

excess generating capacity, in the event the smelters terminate their prospective

service contracts with Big Rivers, requires the construction of the proposed

transmission line.”204¢ In that same order, the Commission recognized the potential

export of available power as part of Big Rivers’ “plan to mitigate the risk of losing

200 Berry Supp. Rebuttal Testimony at p. 9:3-14.

201 Snyder Rebuttal Testimony at p. 23, Exhibit B (Slide 9 from FERC’s Summer 2013 Energy
Market and Reliability Assessment, dated May 16, 2013 (available at http://www ferc.gov/market-
oversight/reports-analyses/mkt-views/2013/05-16-13.pdf)). See also Snyder Rebuttal Testimony at
pp. 13:14-14:2,

202 Snyder Hearing Testimony, July 2, 2013, Tr. 11:55'25”.

203 Unwind Order, Appendix. A, p. 4, Y 22; Crockett Direct Testimony at pp. 8:15-9:10.

204 2007 CPCN Order at *10 (emphasis added).
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the revenue from the smelters in the event both smelters cease smelting
operations.”?05 Big Rivers is simply enacting this long-planned responsive measure.
Big Rivers’ off-system sales strategy is also a result of in-depth research,
during which it identified significant opportunities in the context of medium- and
long-term purchase power agreements and all-requirements contracts.206 Big
Rivers is actively pursuing bilateral sales and wholesale power agreements to take
advantage of those opportunities.20? There is a demonstrated demand for such
agreements, as reflected in recent requests for proposal issued by numerous
Kentucky utilities including East Kentucky Power Cooperative, Duke Energy,
Louisville Gas & Electric/Kentucky Utilities Company, and American Electric
Power Company (Kentucky Power).208 In fact, Big Rivers has already responded to
multiple requests for proposal and initiated informal discussions with still other
potential counterparties.29? Big Rivers is also able to pursue interstate
opportunities due to its participation in Midcontinent Independent System
Operator, Inc. (“MISO”).210 For these reasons, Big Rivers reasonably expects its off-

system sales business plan to yield beneficial results for its Members 211

2052007 CPCN Order at *11-12 (noting the Smelters’ support for the project because “they want to be
sure that Big Rivers will have the capability to sell any power that the smelters do not take in order
to mitigate their obligations in the event they are unable to take the power”).

206 Berry Rebuttal Testimony at p. 10:3-8, pp. 10:15-16:1.

207 Berry Direct Testimony at p. 20:9-21.

208 Berry Rebuttal Testimony at pp. 10:19-11:1; Berry Hearing Testimony, July 2, 2013, Tr. 14:37'57".
205 Berry Rebuttal Testimony at p. 10:8-11.

210 Id, at p. 11:1-4.

211 Id. at p. 10:3-6 (discussing Big Rivers’ “reasonable and attainable business plan to pursue off-
system sales”).
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As explained above, this rate proceeding—the first step in Big Rivers’
Mitigation Plan—along with the cost savings from idling a power plant fully
addresses Big Rivers’ revenue requirements in light of Century’s contract
termination.?!2 Each of the other steps of the Mitigation Plan, including selling
generation assets, marketing available capacity, and arranging long-term power
arrangements, will simply provide additional benefits to Big Rivers’ Members.213

By implementing its Mitigation Plan, Big Rivers is not only addressing its
immediate critical needs but also setting forth reasonable and attainable plans to
mitigate the adverse impact of Century’s unilateral termination for the benefit of its
Members and their member-owners.214 In this way, the Mitigation Plan lays
important groundwork for Big Rivers’ immediate critical revenue requirements, its

long-term viability, and its long-term ability to serve its Members.

212 Id. at p. 8:12-13 (“Big Rivers is not staking its long-term viability on the success of any element of
the Mitigation Plan except this rate case.”); id. at p. 17:9-12 (“Big Rivers is relying on the ratemaking
process to ensure that it can continue to provide safe, reliable and efficient energy services to its
members at fair and reasonable rates.”); Bailey Rebuttal Testimony at pp. 11:8-12:18 (“The increase
proposed in this case is sufficient to enable [Big Rivers] to withstand the departure of Century’s
Hawesville Smelter and maintain relatively low electric rates, even without any further mitigation
and even under the continued downturn in the wholesale power market.”).

213 Berry Rebuttal Testimony at p. 8:11-19; Bailey Rebuttal Testimony at pp. 11:21-12:2 (“success of
the Mitigation Plan will allow Big Rivers to begin sooner returning additional value to its members
to help offset the cost of the proposed rate adjustment. The success of the Mitigation Plan represents
purely potential benefit to our members and their ratepayers.”); Berry Hearing Testimony, July 2,
2013, Tr. 14:39'16” (“As we're successful with the Mitigation Plan, [the ratepayers’] rates will come
down....).

214 Berry Rebuttal Testimony at p. 11:21-23 (“Big Rivers’ Mitigation Plan has a reasonable
opportunity to benefit its members when viewed in the broader perspective of the market’'s medium-
and long-term horizons.”); Bailey Rebuttal Testimony at p. 11:10 (“let me be clear that the Mitigation
Plan is reasonably certain to succeed”).
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Despite Big Rivers’ significant research and careful development of its
Mitigation Plan, the Opposing Intervenors criticize it as overly optimistic.215 Yet,
the Opposing Intervenors neither substantiate their criticisms nor offer any
practical alternative approaches.216

For example, the Opposing Intervenors suggest that Big Rivers’ off-system
sales will not have a meaningful financial effect.21? However, they do not
substantiate that assertion, nor do they substantiate their claims that Big Rivers’
research is inaccurate. Those failures are particularly glaring in light of the
demonstrated demand for electricity in Kentucky, as evidenced by the fact that
numerous Kentucky utilities have issued requests for proposals in recent months to
which Big Rivers has responded.218 The Opposing Intervenors’ more specific
criticisms—such as the assertion that the MISO capacity surplus invalidates Big
Rivers’ offsystem sales plan—hinge on their overly-narrow view of the relevant
markets that fails to account for Big Rivers’ numerous medium- and long-term

contract opportunities; MISO does not enter into these kinds of long-term

215 See, e.g., Direct Testimony of Frank Ackerman (“Ackerman Direct Testimony”), pp. 23-27 (May
24, 2013); Direct Testimony of David Brevitz (“Brevitz Direct Testimony”), pp. 21-29 (May 24, 2013);
Direct Testimony of Lane Kollen (“Kollen Direct Testimony”), pp. 66:11-73:8 (May 24, 2013).

216 Berry Rebuttal Testimony at p. 8:11-17 (neither Mr. Kollen nor Mr. Ackerman “prepared any
analysis or study on the issue” of off-system sales revenues, and both “rely, instead, on assumptions,
outdated information, unsupported speculation, and an unreasonably constructed view of the off-
system market potentially available to Big Rivers”). See also Bailey Rebuttal Testimony at pp. 1:1-
12:18 (Opposing Intervenors “have provided precious little factual basis for any challenge to Big
Rivers’ detailed and lengthy study on this subject”); KIUC’s Response to Item No. 9 of Big Rivers’
First Request for Information (indicating that KIUC has not compared Big Rivers’ Members’ rates to
all electric utilities); Sierra Club’s Response to Item No. 2 of Big Rivers’ First Request for
Information (offering no independent study from Mr. Ackerman, and nothing more than a one-
paragraph mitigation plan).

217 See, e.g., Kollen Direct Testimony at pp. 66:11-73:8; Ackerman Direct Testimony at pp. 7:1-9:9.
218 Berry Rebuttal Testimony at pp. 8:9-10:23.
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agreements.?!9 Additionally, even though MISO has greater than 20% reserve
margins for summer 2013, Big Rivers is still consistently selling into MISQ.220
Simply put, the Opposing Intervenors offer nothing to challenge the reasonableness
of Big Rivers’ Mitigation Plan as a whole, most likely because they cannot. Instead,
the natural consequence of their proposals is to force Big Rivers into the disruptive,
expensive, and uncertain realm of bankruptcy (which would be disastrous, as
discussed in Section VII.C) and the forced retirement of still-useful generation
assets (which would be wasteful, harmful, and short-sighted, as discussed in Section
XVILE).

The Opposing Intervenors’ criticisms seem to derive mostly from their
ostensibly willful misunderstanding of Big Rivers’ Mitigation Plan. Most notably,
contrary to the Opposing Intervenors’ repeated assertions about Big Rivers
“gambling” on its Mitigation Plan,2?1 Big Rivers is not relying on any portion of the
Mitigation Plan except ratemaking for its long-term viability.222 As explained by
Mr. Berry, other successes of the Mitigation Plan “will simply be an added benefit to
Big Rivers’ members in the future.”223

Based on all of the above, a consideration of the “potential for future growth

and expansion,” like the consideration of Big Rivers’ “history and development,”224

219 See Berry Rebuttal Testimony at pp. 8:9-10:23.

220 Berry Hearing Testimony, July 3, 2013, Tr. 16:43°05”.

221 See, e.g., Kollen Direct Testimony at pp. 66:23-67:4; Ackerman Direct Testimony at p. 29:14-15.
222 Bailey Rebuttal Testimony at pp. 11:8-12:18.

223 Berry Rebuttal Testimony at p. 7:9-16.

224 National-Southwire, 785 S.W.2d at 512.
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strongly supports Big Rivers’ proposal that it should be enabled to implement its
Mitigation Plan by recovering its proposed rates.

Conversely, the Opposing Intervenors advocate regulatory abandonment
through a denial or material reduction of Big Rivers’ proposed rates. This approach,
however, disregards “the history and development of [Big Rivers] and its
property.”?25 Big Rivers’ generation assets were prudently constructed and
approved by the Commission; therefore Big Rivers should be permitted to recover
all costs associated with those prudent investments, and the Members and their
member-owners should be permitted an opportunity to continue to benefit from
those prudent investments.226 Furthermore, withdrawing regulatory support for
those assets would contradict the approach contemplated by the Commission itself
in the Unwind Order, which required Big Rivers to increase its transmission
capacity specifically for the purposes of marketing available capacity in the event of
a Smelter closure. Such an abrupt shift in methodologies?2” would constitute a
violation of Big Rivers’ due process rights.228

This sort of regulatory abandonment would also disregard Big Rivers’

reasonable and well-supported Mitigation Plan that demonstrates a “potential for

225 National-Southwire, 785 S.W.2d at 513 (quoting KRS 278.290(1)).

226 Bailey Rebuttal Testimony at p. 7:17-18 (“Our generation investments were made many years ago
and were prudent when they were incurred.”); Berry Rebuttal Testimony at pp. 24:20-25:2, p. 6:3
(“The Coleman Station was a prudent investment when it was built”).

22" Bailey Rebuttal Testimony at p. 8:4-6 (“Disallowing the rate relief sought by Big Rivers would
constitute a significant and abrupt change of course with respect to how the Commission evaluates
the usefulness of Big Rivers’ generating assets.”).

228 See Duguesne Light Co., 488 U.S. 299 (“a State’s decision to arbitrarily switch back and forth
between methodologies in a way which required investors to bear the risk of bad investments at
some times while denying them the benefit of good investments at others would raise serious
constitutional questions”).
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future growth and expansion.”?29 Indeed, adoption of the Opposing Intervenors’
recommendations would effectively punish Big Rivers for maintaining its prudently-
constructed generation assets for the benefit of its Members simply because
wholesale market prices and global aluminum prices beyond Big Rivers’ control
have suffered unprecedented downturns in the short-term.230 This denial would
topple “the first ‘domino’ that . . . could push Big Rivers into bankruptcy,”23! in
contravention of the Supreme Court’s caution that rates “threatening [a utility’s]

333

‘financial integrity” may be “so unjust as to be confiscatory”232 and, consequently,
an unconstitutional taking.233

Simply put, in addition to advocating that the Commission embrace an
unconstitutionally abrupt change in regulatory course regarding cost-recovery for
Big Rivers’ generating fleet, the Opposing Intervenors’ path of regulatory
abandonment would undermine Big Rivers’ Mitigation Plan and accomplish nothing
but depriving Big Rivers’ Members of the benefit of Big Rivers’ generating fleet.234

The Commission should instead do as Mr. Bailey requests: “exercise

regulatory patience and give Big Rivers time to execute its [Mitigation Plan] to

229 National-Southwire, 785 S.W.2d at 512.

230 Bailey Rebuttal Testimony at p. 8:1-4.

231 Bailey Rebuttal Testimony at p. 6:2-3.

232 Verizon Communs., Inc., 535 U.S. at 524.

238 Dugquesne Light Co., 488 U.S. at 307-8.

234 Bailey Rebuttal Testimony at p. 8:6-9 (regulatory abandonment “would also deprive Big Rivers
and its members of the present and future hedge value these assets provide and jeopardize Big
Rivers’ financial viability”). As discussed in Section VII.C, the bankruptcy likely to result from this
approach would harm not just but Big Rivers, but also its Members, their ratepayers, and the entire
region.
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realize benefits for [its] members.”235 This approach is consistent with the
Commission’s prior approval, as recently as the 2011 Rate Case, of Big Rivers’
recovering costs associated with its generating fleet,236 and therefore avoids a
significant and abrupt change of course237 that could constitute a due process
violation.23® It would also account for the broad spectrum of ratemaking factors
enunciated by the Kentucky courts and the Supreme Court, including “the history
and development of [Big Rivers] and its property,” the “potential for future growth
and expansion,” and Big Rivers’ ongoing “financial integrity.”23% Moreover, from a
practical standpoint, enabling Big Rivers’ ability to implement its Mitigation Plan is
the best way of ensuring the best possible long-term outcome for Big Rivers’
Members, their member-owners, and Western Kentucky.

The choice here is clear. Based on the history of the Unwind Transaction, as
well as Big Rivers’ cautious research and analysis, Big Rivers developed a
Mitigation Plan that is “reasonably certain to succeed”240 in benefitting its Members
and their member-owners.241 Moreover, Big Rivers’ financial viability is not

dependent on the success of any element of the Mitigation Plan except this rate

235 Bailey Rebuttal Testimony at p. 5:5-7.

236 2011 Rate Case Order at *3-5 (acknowledging Big Rivers’ off-system sales strategy as part of the
plan established in the Unwind Transaction, and concurring with Big Rivers’ proposed rate base
except for a minor adjustment to working capital).

237 Bailey Rebuttal Testimony at p. 4:6.

238 See Duquesne Light Co., 488 U.S. 299.

289 National-Southwire, 785 S.W.2d at 512-13; Hope, 320 U.S. at 603.

240 Bailey Rebuttal Testimony at p. 11:10; Berry Rebuttal Testimony at p. 11:21-23 (“Big Rivers’
Mitigation Plan has a reasonable opportunity to benefit its members when viewed in the broader
perspective of the market’s medium- and long-term horizons.”).

241 Berry Rebuttal Testimony at p. 10:3-6.
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proceeding.24? Instead, as Mr. Bailey explains, “success of the Mitigation Plan will
allow Big Rivers to begin sooner returning additional value to its members to help
offset the cost of the proposed rate adjustment.”243

Given the specter of bankruptcy, there is no benefit to refusing Big Rivers a
reasonable opportunity to pursue its Mitigation Plan.244 Therefore, the Commission
should approve Big Rivers’ proposed rates as fair, just, and reasonable.

VII. Denial of the Full Rate Relief, as Suggested by the Opposing Intervenors,
Will Likely Force Big Rivers to Cease Operations or File for Bankruptcy.

As Mr. Bailey explained, “[wle have asked for the bare minimum possible to
meet our debt service and continue funding an appropriately-reduced scale of
operations in light of Century’s unilateral contract termination.”24 Mr. Bailey’s
“bare minimum” assertion is not rhetoric; it is based on rigorous calculation and
forecasting.

The Commission has recognized that Big Rivers operates under “unique
circumstances” due to its contractual obligations.246 Big Rivers’ financial
performance is required to fall within an extremely narrow range, bounded by a

1.24 Contract TIER “Ceiling” (established by the Smelter Agreements and twice-

242 Berry Rebuttal Testimony at p. 8:12-13 (“Big Rivers is not staking its long-term viability on the
success of any element of the Mitigation Plan except this rate case.”); Bailey Rebuttal Testimony at
pp. 11:8-12:18 (“The increase proposed in this case is sufficient to enable [Big Rivers] to withstand
the departure of Century’s Hawesville Smelter and maintain relatively low electric rates, even
without any further mitigation and even under the continued downturn in the wholesale power
market.”).

243 Bailey Rebuttal Testimony at pp. 11:21-12:2 (further explaining that “[t]he success of the
Mitigation Plan represents purely potential benefit to our members and their ratepayers”).

244 See Bailey Hearing Testimony, July 1, 2013, Tr. 13:18°16" (explaining that “there’s opportunity
here,” and Opposing Intervenors’ proposals would simply be “giving it up”).

245 Bailey Rebuttal Testimony at p. 3:5-7. See also Bailey Direct Testimony at p. 9:1-8.

246 2011 Rate Case Order at *8.
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approved by the Commission2?47) and a 1.10 MFIR “Floor” (established by Big Rivers’
loan covenants).248 This 1.10 MFIR “floor” is a minimum performance requirement
under Big Rivers’ credit agreements.24? A failure to meet that requirement would
have severe and immediate adverse consequences.

In light of these unique restrictions, Big Rivers has carefully projected its
TIER and margins as part of its financial model in this case.250 Based on this
calculation, Big Rivers has determined that its full proposed rate adjustment is
necessary for it to meet its 1.24 Contract TIER and to ensure it can achieve the
minimum 1.10 MFIR.25! In other words, Big Rivers’ proposed rates will allow it to
operate with narrow yet positive margins, as required by its loan covenants and
contractual obligations.252

The Attorney General proposes that Big Rivers’ rates be set based on the
minimum 1.10 MFIR. However, for the reasons expressed in the testimony of Ms.
Billie J. Richert, Big Rivers’ Vice President Accounting, Rates, and Chief Financial
Officer, setting rates based on the 1.10 MFIR would virtually guarantee that Big

Rivers would default on its loan agreements.253 Big Rivers needs rates based on a

247 See Unwind Order (approving Smelters Agreements with Contract TIER provision); 2011 Rate
Case Order at 24 (“The Commission finds that a 1.24X TIER is a reasonable basis to determine Big
Rivers’ revenue requirement”).

248 Big Rivers is required to collect rates reasonably expected to yield a 1.10 MFIR pursuant to the
requirements of the First Mortgage Indenture to U.S. Bank National Association (the “Indenture”),
the RUS Loan Contract, the CFC Revolver, the CFC Secured Loan Agreement, and the CoBank
Revolver. See Richert Direct Testimony at p. 22:5-8, p. 29:3-6, p. 30:5-7, p. 31:9-10, p. 32:1-2.

249 Richert Direct Testimony at p. 9:20-22.

280 Direct Testimony of Travis A. Siewert, Application, Tab 72 (“Siewert Direct Testimony”), p. 13:5-8
(Jan. 15, 2013).

251 Richert Direct Testimony at p. 9:8-12.

252 See Siewert Direct Testimony at p. 14:5-15.

283 Rebuttal Testimony of Billie J. Richert (“Richert Rebuttal Testimony”), p. 10:1-19 (June 24, 2013).
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1.24 Contract TIER. The Attorney General does not seem to understand that the
1.24 Contract TIER from the Alcan contract will still apply on August 20, 2013.254
Additionally, the Attorney General does not seem to comprehend that a 1.10 MFIR
and a 1.24 Contract TIER would produce very different results for Big Rivers.255

Because of that narrow margin, if Big Rivers’ proposed rates are denied or
materially reduced, Big Rivers will almost certainly fail to achieve its 1.10 MFIR
minimum performance requirement, defaulting on numerous contractual
requirements and loan covenants, and triggering an accelerating cascade of events
that will force Big Rivers into Chapter 11.256

Establishing rates adequate to support contractual debt payments and a 1.10
MFIR is the “linchpin” of Big Rivers’ RUS Corrective Plan.25” While KIUC and
Sierra Club readily point out that RUS is part of a government that does not
currently support coal, they fail to address RUS’s much more prominent role as a
Big Rivers lender that is carefully monitoring its progress on the Corrective Plan. If
Big Rivers’ proposed rates are denied, the most likely immediate result will be the
RUS exercising its right to divert Big Rivers’ revenues to a lockbox. This action

would cut off the cash flow Big Rivers needs to satisfy all of its service and financial

254 [
255 See the Attorney General’s Response to Item 11 of Big Rivers’ First Request for Information to the
Attorney General. See also Richert Rebuttal Testimony at p. 10:1-19.

286 Siewert Direct Testimony at p. 14:10-11 (“Big Rivers' financial situation absent the proposed rate
increase is dire.”).

257 See generally Unwind Order at *38 (“The Commission well recognizes that an investment grade
credit rating for Big Rivers is a linchpin of the financial model.”) The Mitigation Plan, designed in
part to ensure Big Rivers’ compliance with its contractual and loan requirements, is a key component
of the RUS Corrective Plan. See Richert Hearing Testimony, July 2, 2013, Tr. 11:1746” (explaining
that the Corrective Action Plan makes reference to steps of the Mitigation Plan).
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obligations,258 and it would cause irreparable financial damage from which Big
Rivers could not recover.

Furthermore, a denial of Big Rivers’ proposed rates would signal a lack of
regulatory support and trigger other credit agreement defaults. This would, in
turn, likely cause other creditors and stakeholders, who are likely watching this
proceeding closely, to take swift actions to protect themselves, including the
following:

* Big Rivers would be prevented from accessing its remaining line of

credit since it could not do so under the credit agreement and the
required forms for any draw;259

e CFC and RUS would likely not approve Big Rivers’ request to
finance the pollution control equipment it needs to continue
operating;260

288 Richert Direct Testimony at p. 29:10-19, Exhibit Richert-5. RUS would likely not release the
lockbox outside of a Chapter 11 filing. Ms. Richert testified that while RUS is not currently directing
revenues to the lockbox, RUS has made no comment as to when or if it would trigger the lockbox
remedy. See Richert Hearing Testimony, July 2, 2013, Tr. 11:14’30” (indicating that RUS did not
provide Big Rivers with any written documentation or notification regarding if or when the lockbox
will be imposed).

259 See In the Matter of: The Application of Big Rivers Elec. Corp. for Approval to Issue Evidences of
Indebtedness, Application, P.S.C. Case No. 2013-00125, pp. 5354, p. 73 (March 28, 2013) (The
proposed Amended and Restated Revolving Line of Credit Agreement between Big Rivers and CFC,
in which Big Rivers certifies that “all of the representations and warranties contained in the Credit
Agreement are true and correct on and as of the date hereof” and further represents that “[tlhere has
been no material adverse change in the business, assets, liabilities (actual or contingent), operations,
condition (financial or otherwise) of the Borrower and its subsidiaries taken as a whole from that set
forth in said financial statements except changes disclosed in writing to CFC prior to the date
hereof.”) Read together, these provisions provide that access to further credit under the agreement
can only be obtained by certifying that there has been no material adverse change. If CFC deems
denial of the proposed rates as a material adverse change, Big Rivers would be unable to make that
certification and would thus be refused any additional requested draws on the line of credit.

260 See Bailey Rebuttal Testimony at p. 9:1-5; Richert Rebuttal Testimony at pp. 7:21-8:22. MATS
compliance must be done now or a shutdown of plant operations in April 2015 is required. See 30
CFR 63.9984(b) (establishing April 16, 2015 MATS compliance deadline). These compliance costs,
however, are not an issue for idled assets, which will only incur compliance costs upon restart. Berry
Hearing Testimony, July 2, 2013, Tr. 16:21°'30”.
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e Big Rivers would have to use its own cash to acquire and install
pollution control equipment it needs to continue operating its
generating fleet;

e Creditors would likely accelerate all amounts owed by Big Rivers
under certain credit agreements;26!

e Creditors would likely impose increased default interest rates;262

e The credit ratings agencies would likely take further severe
negative action against Big Rivers, thus undermining Big Rivers’
ability to access the credit market it needs for long-term viability;263

e Coal suppliers would likely demand the credit support that Big
Rivers has agreed to provide upon demand, likely to be a cash
deposit equal to deliveries during a billing cycle;

e MISO would likely demand credit support for Big Rivers’
obligations (estimated to be $8 to $10 million or more), which would
have to be in cash if Big Rivers is unable to retain or access the
CFC revolving credit facility;

e Vendors would likely place Big Rivers on “C.0.D.” or “cash in
advance”;

e If Big Rivers fails to achieve at least 1.10 MFIR, it will be unable to
1ssue Additional Obligations secured by the Indenture;264 and

e Prospective medium- and long-term buyers for power would likely
shun Big Rivers in favor of generation and transmission companies
viewed as more reliable, thus crippling Big Rivers’ Mitigation Plan.

Each of these actions would have immediate and dire effects on Big Rivers’

ability to fulfill its existing obligations, its ability to obtain credit265 and, more

261 Richert Direct Testimony at p. 30:16-21, p. 33:16-19.

262 Id. at p. 30:16-21, p. 33:16-19.

263 See Moody’s Investors Service, “Issuer Comment: Big Rivers Electric Corporation—Credit
Opinion,” (July 15, 2013), a true and accurate copy of which is attached hereto as Exhibit 2 (further
downgrading the senior secured rating for Big Rivers’ Ohio County Pollution Control Bonds to Ba2
from Bal following the hearing in this matter). This same document was also attached to Big Rivers’
Updated Exhibit Richert-7 (July 24, 2013).

264 Richert Direct Testimony at p. 25:9-13.

265 Id, at pp. 25:18-26:2.
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importantly, its liquidity—the cash flow that enables it to pay its bills, obtain the
fuel, supplies, and vendor support needed to operate, properly maintain its system,
and fulfill service obligations to its Members. Big Rivers’ cash and investments on
hand would rapidly evaporate to the minimum safe level of $35 to $40 million Ms.
Richert described. Big Rivers’ financial model projects that the Operating
Disbursements for the four months following the Century departure will average
$32.41 million per month.266 With its revenues diverted to the lockbox—which is
likely to occur in response to any material reduction to Big Rivers’ proposed rates—
and unable to draw on its line of credit, Big Rivers’ cash and investments would
“burn down” to the bare minimum safe level in no more than eight to ten weeks.
The financial consequences of denying Big Rivers’ proposed rates would not,
however, be limited to Big Rivers or even Western Kentucky. They could spread to
every utility across the Commonwealth—a result that would be unthinkable had it
not happened in the past. In 1987, the Commission denied Big Rivers’ requested
increase in Case No. 9613.267 Almost immediately, the REA issued a letter to the
Commission to explain that “[flrankly, we are all surprised and disappointed at this
action of the Commission . .. .”268 The letter also informed the Commission that, as
a direct result of the denial of Big Rivers’ proposed rates, the “REA and the RTB
will suspend all loan and loan guarantee approvals and advances on loans and loan

guarantees already approved to all electric and telephone borrowers in

266 See Financial Model, Electronic Attachment for Big Rivers’ Response to PSC 1-57.
267 See generally 9613 Order.
268 Embargo Letter, Ex. 1.
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Kentucky.”?89 This reaction of REA in 1987 suggests the kind of reaction RUS, and
perhaps creditors of other Kentucky jurisdictional utilities, could have if forced
bankruptcy becomes an acceptable regulatory alternative to giving competent
utility management time to manage problems like those faced by Big Rivers.

For these reasons, the denial of Big Rivers’ proposed rates would leave it with
insufficient revenue to meet its service obligations to its Members and its payment
obligations to its creditors.2’® As a result, Big Rivers would quickly fall below its
contractual MFIR requirement, deplete its cash resources, have its revenues
“lockboxed,” and be cut off from access to the capital it needs in order to continue
operations and protect its ongoing financial viability.2’! Out of liquidity, out of
credit, and out of options, Big Rivers would be forced into bankruptcy.

A The Recommendations of the Opposing Intervenors that the

Commission Deny Big Rivers’ Requested Rate Relief Would Almost
Certainly Lead to Bankruptcy.

To be clear, if the Opposing Intervenors’ recommendations are adopted, Big
Rivers will experience negative margins and will fail to meet its MFIR
requirements.2’2 As described in Section VII.B, Big Rivers would quickly exhaust
its liquidity reserves, lose access to credit, and find itself facing reorganization or

liquidation.

269 Id, (emphasis added).

270 Bailey Rebuttal Testimony at p. 5:8-14.

211 Id, at p. 5:8-14.

272 Richert Rebuttal Testimony at pp. 5:22-6:2; id. at Exhibit Richert Rebuttal-1, id. at p. 10:1-19
(noting that the 1.10 MFIR that the Intervenors suggest using to calculate the revenue requirement
is inappropriate because that number is the absolute minimum that Big Rivers must achieve).
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The Attorney General protests that it does not state a recommendation that
Big Rivers file for bankruptcy,27 but in the same breath remarkably claims that Big
Rivers has a revenue surplus and seeks to exclude all incremental revenues from
Big Rivers’ request.274 Regardless of how the Attorney General characterizes its
goals and regardless of whether it actually uses the word “bankruptcy,” the end
result of its proposals is undeniable: financial catastrophe and bankruptcy. From a
more general perspective, the Opposing Intervenors ask the Commission to reject or
reduce Big Rivers’ proposed rates to intentionally undermine Big Rivers’ financial
viability on the unfounded hope that creditors will make additional generous
concessions (which, as discussed in Section VILB, below, they will not) or that a Big
Rivers reorganization or liquidation will somehow benefit Big Rivers’ Members,
their member-owners, or the region (which, as discussed in Section VII.C, it will
not). KIUC witness Lane Kollen made this goal clear at the final hearing when he
proposed the extreme option of liquidation during his testimony.2?5 Thus, there can
be no doubt that the Opposing Intervenors propose to lead Big Rivers to
bankruptcy.

B. The Commission Cannot Rely on Big Rivers’ Creditors Granting
Concessions to Stave Off Bankruptcy.

Despite the domino-like sequence of adverse events outlined above that
would result from a denial of Big Rivers’ proposed rates, two intervenor witnesses

speculate that granting only partial relief would enable Big Rivers to negotiate a

273 Statement of Larry Cook, Assistant Attorney General, July 1, 2013, Tr. 11:43’55”,
274 See Sections XVII.C, infra., discussing the Attorney General's proposed adjustments.
275 Kollen Hearing Testimony, July 3, 2013, Tr. 15:34’14”.
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debt forgiveness plan in which its lenders would make significant concessions to
eliminate the need for any further rate increase.276 This speculation is, to put it
mildly, unrealistic for several reasons.

Although the Opposing Intervenors devote a significant amount of their
attention to the theory that Big Rivers’ lenders must be part of a solution, they
neglect to recognize that Big Rivers has already refinanced $442 million in debt
with lenders,?77 resulting in extended maturity dates,2’8 lower interest rates,2™ and
fewer possible events of default.280 This refinancing will save Big Rivers’ Members
and their member-owners millions of dollars each year in interest and other
charges. Just as importantly, the successful refinancing showed that Big Rivers
and its management team have earned the confidence of the lenders and the
Commission despite the significant uncertainties surrounding the Smelters’ future
on Big Rivers’ system.

Big Rivers’ management team obtained this voluntary refinancing in the
appropriate way—by negotiating in good faith and timely seeking the Commission’s
approval of all related transactions, not by making demands under the threat of

default, as the Opposing Intervenors would have the Commission force Big Rivers to

276 See, e.g., Kollen Direct Testimony, p. 77:8-9.

211 See In the Matter of' Application of Big Rivers Electric Corporation for Approval to Issue
Evidences of Indebtedness, Order, P.S.C. Case No. 2012-00119 at *4 (May 25, 2012)

278 2012 Refinancing Case Order at *5 (“The transactions described herein would increase Big Rivers’
liabilities by $139,381,389 while, at the same time, would reduce Big Rivers' annual interest expense
by $1,421,349 for nine years and extend the length of its financings by 11 years”).

29 Id. at *4 (“The financings are expected to be at an all-in interest rate that is below the rate of the
existing RUS Note”).

280 Jd, at *6 (“The revised Section 9.06 [of the CoBank Secured Credit Agreement], which will be
included in the executed version of the CoBank Secured Credit Agreement, clarifies that it is not an
Event of Default if a Smelter contract expires by its own terms or is terminated pursuant to a notice
of Smelter plant closure”).
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do. As testified to by Mr. William K. Snyder, Principal, Deloitte Financial Advisory
Services LLP, Big Rivers’ lenders, RUS, CFC, and CoBank are particularly unlikely
to offer material concessions such as a write-down of principal debt obligations.28!
Even if they were willing to grant such concessions (which they are not), it is
unrealistic and unreasonable to expect them to grant concessions without any
adverse consequences to Big Rivers or other jurisdictional utilities in the
Commonwealth.

The Opposing Intervenors propose that the Commission should intentionally
undermine Big Rivers’ financial integrity, thereby crippling its ability to meet its
service and financial obligations in the hope that this will incentivize Big Rivers’
lenders to negotiate and agree to massive debt forgiveness. The Opposing
Intervenors offer no substantiation for their hope, nor is their hope grounded in fact
or logic.

It is neither rational nor reasonable to assume that lenders owed hundreds of
millions of dollars would decline to enforce their rights, would stand aside to allow
Big Rivers to accumulate cash in a Chapter 11 case, and would agree to take

enormous losses on those outstanding loans, while at the same time agreeing toloan

281 Snyder Rebuttal Testimony at pp. 5:23-6:12 (“Attempting to obtain concessions from creditors
before addressing Big Rivers’ revenue requirements [in this rate proceeding] would be
counterproductive. Rational lenders will not participate in meaningful discussions before this step is
completed.”). See also Snyder Hearing Testimony, July 2, 2013, Tr. 12:02’30” (much of Big Rivers’
debt is owed to cooperative lenders that “will be very, very, very hesitant to take a hit, you know, a
write-down”); Snyder Hearing Testimony, July 2, 2013, Tr. 12:54'27" (“I've dealt with both [CFC and
CoBank]. They are going to be very, very reluctant to write their loans down.”).
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Big Rivers hundreds of millions of additional dollars.282 Furthermore, the loans by
Big Rivers’ lenders are secured by substantially all of Big Rivers’ assets, including
its generation and transmission facilities and its wholesale power contracts with its
Members. The loans are unconditional obligations of payment. Nothing in the loan
documents provides any debt reduction or excuse as a result of any change in
demand—even if a Smelter leaves Big Rivers’ system—nor have the Opposing
Intervenors argued that any such debt relief provision exists.

Additionally, the Opposing Intervenors speak in terms of a months-long
window during which Big Rivers could attempt to extract massive debt payment
and principal reduction concessions. This suggested “workout opportunity window”
is illusory because Big Rivers’ liquidity would fall precipitously from the rapid “burn
down” of cash after a materially adverse ruling.

As Mr. Snyder noted in response to Vice Chairman Gardner's questions, it
would take a team of experts approximately six to eight weeks?283 just to complete an

assessment of the myriad issues relevant to a workout, including preliminary

282 See Richert Rebuttal Testimony at pp. 7:19-8:2 (“It is not reasonable for Big Rivers to expect its
creditors to negotiate additional borrowings while simultaneously making concessions on existing
debt.”); Bailey Rebuttal Testimony at p. 9: 3-5 (“It is simply not rational to assume that Big Rivers’
lenders would make concessions and loan additional funds to Big Rivers.”); Bailey Hearing
Testimony, July 1, 2013, Tr. 13:16’11” (“if you go to a creditor and ask them to discount their loans to
you, it’s not rational to expect they’ll loan you more money”).

283 Snyder Hearing Testimony, July 2, 2013, Tr. 12:46’45”. At only 40 hours per week, the four
person team would work approximately 1,280 hours. At the blended rate of $495 charged by Deloitte
for its work in this proceeding, that preliminary work alone would cost approximately $633,600
before any proposal was developed or negotiations began. (40 hours x 4 staff x 8 weeks x $495/hr).
See Deloitte Invoice (July 10, 2013), attached to Big Rivers’ Sixth Updated Response to PSC 1-54
(July 24, 2013).
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valuations, historic and projected cash flows, alternative capital structures, and a
business plan assessment.284

Once that analytical foundation for a multi-party workout negotiation was in
place, actual negotiations would likely take months longer. The four lender groups,
unions, vendors and suppliers, the Members, and their member-owners would all
have enormous interests at risk in such a process. There would inevitably be
lengthy delays while each lender and stakeholder group proceeded through its own
individual analysis and review process.285 As just one example, seeking permanent
financing from RUS for pollution control expenditures is expected to take
approximately three years.286

With a cash drain of averaging over $32 million per month once the lockbox is
activated,?” Big Rivers would “run out of runway” before it could even hope to
formulate and negotiate a plan, much less submit a restructuring to the
Commission for consideration or approval. It is reckless to suggest (as the Opposing
Intervenors do) that these major restructuring decisions could be made and
implemented before Big Rivers runs out of cash, even if the creditors were eager to

quickly write down the debt—which, of course, they are not.

284 This analysis addresses only Big Rivers’ side of the equation.

285 Since the impact of the decisions would extend well beyond these groups alone, its consideration
will not be swift. The decisions would affect other regulated utilities in the Commonwealth as
current (and prospective) lenders to those utilities would justifiably pause to see if the Commission
might send another utility to Chapter 11 to deal with the problems it faces. It would also affect Big
Rivers’ ability borrow in the future as well as the cost of any such borrowing — if and when it was
ever able to borrow in the future. Losses to cooperative lenders would necessarily be passed on to
their members in the form of higher rates, fees and costs as they work to recoup the loss they
suffered.

286 Richert Hearing Testimony, July 2, 2013, Tr. 10:3727".

287 See note 275.
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It is beyond question that Big Rivers will need to borrow additional funds in
the near future to pay for ongoing capital improvements such as the environmental
upgrades necessary to continue operating certain components of its generating fleet.
The Commission should not take any actions that would cause the lenders to refuse
to provide additional funds or the consents needed to allow other lenders to advance
those funds as collateralized loans. Ironically, however, the Opposing Intervenors
apparently do not appreciate the fact that their proposal would ultimately provoke
the parties that control the funds Big Rivers must have to operate. That approach
would be recklessly imprudent, counterproductive for Big Rivers, and would result
in significant additional costs to Big Rivers’ Members.

Additionally, the Opposing Intervenors, after enjoying the benefits of the
refinancing’s lower interest rates, should not be allowed to now cause those same
lenders to suffer substantial losses on the refinancing that was made in good faith
and approved by the Commission after a full and complete hearing.

Instead of recognizing the legal rights that the lenders have as secured
creditors, the Opposing Intervenors want to immediately put the lenders at risk by
denying Big Rivers the revenue it needs to service their debt. Since the lenders are
unlikely—even (or perhaps especially) in the event of a Commission order denying
the requested rate relief—to voluntarily agree to the massive write-downs that the
Opposing Intervenors advocate, it is reasonable to assume that they would react to
such a threat by rejecting any request for additional loans and then aggressively

enforcing the lien rights set forth in the loan and collateral documents that the
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Commission approved. This would include activating the lockbox and triggering a
liquidity crisis that would force Big Rivers into Chapter 11, or as Mr. Kollen
predicted over a year ago, liquidation.288

For these reasons, a denial of Big Rivers’ proposed rates would almost
certainly lead to bankruptcy, as discussed above, not the creditor bail-out imagined
by the Opposing Intervenors. The threat of default will not incentivize Big Rivers’
lenders to negotiate even more concessions than they have already made. Instead,
it would only encourage them to quickly place Big Rivers into a liquidity crisis. At
that point, Big Rivers’ only option would be to begin the very disruptive, expensive,
and unpredictable Chapter 11 process. The Opposing Intervenors’ suggestion to the
contrary is baseless, disingenuous, and impracticable.

C. The Consequences of Bankruptcy.

As discussed above, denial of Big Rivers’ proposed rates would almost
certainly lead to bankruptcy. Although the Opposing Intervenors go to great
lengths to appear to avoid advocating bankruptcy, their suggested course
encourages this result,28 and their characterization of bankruptcy as a simple

solution to Big Rivers’ financial predicament belies reality.290

288 See Kollen Hearing Testimony, July 3, 2013, Tr. 15:02'56” (reading his prior testimony from Case
No. 2012-00063 into the record, including his assertion that “if the rate increases are not approved,
Big Rivers would face bankruptcy and perhaps liquidation”).

289 Mr. Kollen, in testifying that the template in his mind was the Cajun Electric bankruptcy,
confirmed that he envisions Big Rivers liquidating itself or its assets. Aside from ignoring the
obvious problems that could be foisted upon the Members in such a liquidation, Mr. Kollen also
conveniently neglects to account for the tens of millions of dollars of fees that would be incurred in a
Chapter 11 case, or how those fees would be paid. Kollen Hearing Testimony, July 3, 20183, Tr.
15:34’35",

290 Richert Rebuttal Testimony at p. 6:5-6.
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Bankruptcy is an extraordinarily disruptive and expensive process, replete
with risk and delay and with an uncertain outcome. Big Rivers’ creditors would
likely respond by quickly limiting Big Rivers’ ability to obtain the capital it needs to
continue operations. Creditors may also try to recover their debts by going after Big
Rivers’ Economic Reserve and Rural Economic Reserves, which would prevent those
reserves from being used for their intended purposes.2®! Industries considering
locating in Big Rivers’ service area would likely reconsider, limiting Big Rivers’
options to sell available generation capacity.2®2 Even the Opposing Intervenors’
purely speculative hope for lower rates would be placed at risk. In short, Big Rivers
and the economy of Western Kentucky cannot afford to gamble on a bankruptcy
that offers nothing but the certainty of high expense and unnecessary risk.

A Chapter 11 filing does not assure lower rates. In fact, the only certain
outcomes of bankruptcy are negative for Big Rivers, its Members, and their
member-owners. Any Chapter 11 would be a long, disruptive, and expensive
process, the costs of which would be borne by Big Rivers, its Members, and,
ultimately, the retail member-owners. Big Rivers’ 1996 bankruptcy was, at the
time, “the largest bankruptcy case ever filed in Kentucky and at the time was one of

the largest bankruptcy cases in the country.”2% The fees and expenses of a Chapter

291 Bailey Hearing Testimony, July 1, 2013, Tr. 13:1816” (denying proposed rates would be “putting
at risk the reserves and the cash we already have”). See also Snyder Rebuttal Testimony, p. 16:6-11
(creditors likely to “demand cash in advance terms,” hindering Big Rivers’ liquidity and cash
availability), p. 16:15-17 (“It is reasonable to assume that the litigation would include the status and
utilization of Big Rivers’ reserve accounts and would be extensive, time-consuming and expensive
litigation.”).

292 See Richert Rebuttal Testimony at p. 6:5-15.

298 See In re Big Rivers Elec. Corp., Debtor, 355 F.3d 415, 422 (6th Cir. 2004).
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11 case today could be anywhere between $30 million and $90 million (or more), and
this would have to be paid out of Big Rivers’ cash on hand or from cash flow.294 This
would be on top of the fees and expenses leading up to a Chapter 11 filing. In
addition to funding its own professionals, Big Rivers would have to pay the fees and
expenses of the professionals for the unsecured creditors’ committee and would
likely have to bear the lenders’ professional expenses as well.295 All of these costs
would be passed on to the retail member-owners.2% Instead of accumulating cash
(as Mr. Kollen theorizes), Big Rivers’ expenses would dramatically increase.29” The
Opposing Intervenors neither mention nor attempt to estimate these costs.298

A Chapter 11 for Big Rivers would also likely take years2®® to reach a
conclusion, further increasing the costs Big Rivers would bear,300 During this time,
Big Rivers’ management team would be forced to divert significant time from
integral day-to-day operational matters to deal with secured creditors, the
unsecured creditors committee, and other parties in interest,3°1 all to the great

detriment of Big Rivers’ Members and their member-owners.302 As a result, Big

294 Snyder Rebuttal Testimony at p. 6:20-22.

295 Id, at p. 7:6-9.

236 Id. at p. 7:12-15.

297 Id. at p. 14:21-23.

298 Richert Rebuttal Testimony at p. 7:7-10.

299 See In re Big Rivers Elec. Corp., Debtor, 355 F.3d 415 (6th Cir. 2004) (noting that Big Rivers
petitioned for bankruptcy in September of 1996, emerged in June of 1997, and the ancillary litigation
extended for years thereafter).

300 Snyder Rebuttal Testimony, Exhibit A.

301 Id. at p. 9:19-21.

302 Richert Rebuttal Testimony at p. 6:9-10 (“The process is disruptive and time-consuming, thus
detracting from management’s ability to run the business effectively.”).
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Rivers’ flexibility to deal with critical issues would also be compromised, making it
far more difficult to resolve key issues facing the company.303

Furthermore, industries considering relocating to Big Rivers’ service area,
expanding their energy needs, or otherwise purchasing power from Big Rivers,
would be reluctant to commit during this extended period of uncertainty. This
reluctance would hinder Big Rivers’ ability to achieve the benefits of its Mitigation
Plan30¢ and would create a situation where the Commission and bankruptcy judge
would compete for control over the process.

It is also unclear how much regulatory authority the Commission would
maintain over Big Rivers in bankruptcy,305 especially since the Bankruptcy Code
provides the bankruptcy court with jurisdiction over the company’s assets and its
operations.30¢ The overlapping jurisdiction between a bankruptcy court and a
regulatory body created extensive (and expensive) litigation in each of the Public
Service Company of New Hampshire, Cajun Electric and Pacific Gas & Electric

bankruptcy cases.

303 Snyder Rebuttal Testimony at p. 10:16-18.

304 See Richert Rebuttal Testimony at p. 6:5-15.

305 Richert Rebuttal Testimony at p. 6:12-13 (describing how the bankruptcy had the potential to
“[dilute] the Commission’s current control over issues that are of primary importance to Big Rivers
and its Members”); Snyder Rebuttal Testimony at p. 7:12-16 (describing how the appointment of a
trustee would result in “wholesale surrendering of control of the restructuring process to the
bankruptcy court”). See also In re Public Serv. Co., 108 B.R. 854, 892 (Bankr. D.N.H. 1989) (holding
that the Bankruptcy Code preempts state law requiring regulatory approval of changes in corporate
structure and transfers of assets).

306 Richert Rebuttal Testimony at p. 6:12-13 (describing how the bankruptcy had the potential to
“[dilute] the Commission’s current control over issues that are of primary importance to Big Rivers
and its Members”); Snyder Rebuttal Testimony at p. 7:12-16 (describing how the appointment of a
trustee would result in “wholesale surrendering of control of the restructuring process to the
bankruptcy court”). See also In re Public Serv. Co., 108 B.R. 854, 892 (Bankr. D.N.H. 1989) (holding
that the Bankruptcy Code preempts state law requiring regulatory approval of changes in corporate
structure and transfers of assets).
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In fact, a Chapter 11 could very well end in the liquidation of Big Rivers—a
result advocated by Mr. Kollen when he refers to selling some or all of Big Rivers’
generating plants.307 Selling generating plants as part of a bankruptcy liquidation
would create additional fees and expenses that would necessarily be borne by the
Members and their member-owners.3%8 Moreover, selling long-life assets (like
generating plants) at the bottom of a market cycle based on short term economic
conditions assures losses that would be borne by Big Rivers, its Members, and its
lenders, without assuring that retail member-owners would ever realize lower rates.
This problem is further discussed in Section XVILE.

The Opposing Intervenors do not even attempt to substantiate how the
significant risks of bankruptcy would benefit Big Rivers, its Members, their
member-owners, or the region. In fact, the Opposing Intervenors offer nothing more
than their musings about the possible results of bankruptcy. They offer little to no
perspective on the lengthy timeframes likely attendant to a bankruptcy of this
magnitude. They do not even begin to offer an alternate rate design.309 In short,
the Opposing Intervenors do not offer any workable alternative to be considered by
the Commission. They offer only criticism, speculation, and risk.

The Opposing Intervenors’ concept of Chapter 11 is stuck in the mid-1990’s,
but Chapter 11, Big Rivers, the economy, and the political climate are not the same

as they were during Big Rivers’ 1996 bankruptcy. Then, Big Rivers had very

307 Kollen Direct Testimony at p. 80:1 (suggesting “involuntary restructuring” as an option); Kollen
Hearing Testimony, July 3, 2013, Tr. 15:34'14”.

308 Richert Rebuttal Testimony at p. 7:7-10.

309 Kollen Hearing Testimony, July 3, 2013, Tr. 15:06°20”.
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unfavorable fuel contracts that could be rejected in Chapter 11.310 Now, contracts
for commodities are treated differently in Chapter 11.31! Today, no “white knight”
awaits as it did in 1996,312 it is extremely unlikely that creditors will be paid in full
with interest as they were in 1996, and, in fact, the Opposing Intervenors advocate
a forced write down of creditors’ debts.313 The Chapter 11 advocated by the
Opposing Intervenors would also be far more contentious, litigious, and expensive
(costing between $30 million and $90 million or more) 314 than Big Rivers’ 1996
bankruptcy. Furthermore, the U.S. Economy, with modest growth, is very different
than it was with the robust growth of the mid-1990’s.315

In summary, gambling on the success of the bankruptcy process is the
antithesis of a prudent strategy. The only certainties of the process are that it will
be disruptive, time-consuming, risky, and expensive; a successful restructuring is

far from assured. Big Rivers’ proposed rates provide the best chance to avoid the

310 In re Big Rivers Elec. Corp., 233 B.R. 754, 756 (Bankr. W.D. Kentucky 1999) (“Green River was on
the long end of the stick of Contract # 527, a long term coal contract that generated profit of
$2,000,000.00 PER MONTH for green River and, conversely, a 2 million per month cash loss for Big
Rivers.”) (reversed on other grounds).

311 Section 907 of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 made
substantial revisions to 11 U.S.C. Sec. 546 regarding the rights of parties holding commodities and
other contracts. See Public Law No. 109-8, 119 Stat. 23, April 20, 2005.

312 In re Big Rivers Elec. Corp., 233 B.R. 726, 727 — 732 (Bankr. W.D. Kentucky 1998) (describing the
agreement between PacifiCorp Kentucky Energy Company and Big Rivers that preceded the
bankruptcy filing and also how that agreement was replaced by an agreement with LG & E Energy
Corp.).

313 Kollen Direct Testimony, p. 77:5-20.

314 Snyder Rebuttal Testimony, pp. 6:18-7:16.

815 The Bureau of Economic Analysis (U.S. Department of Commerce) reported the Gross Domestic
Product percent change (http ‘Ilwww .bea.gov/national/xls/gdplev.xls at
http://lwww.bea.gov/national/index.htm) for the fourth quarter of 2012 and first quarter of 2013
increased by 0.4% and 1.8%, respectively, based on Chained 2005 Dollars and 1.3% and 3.1%,
respectively based on Current Dollars. By comparison, in the second and third quarters of 1997, the
GDP increased by 6.1% and 5.1%, respectively based on Chained 2005 Dollars and 7.1% and 6.6%,
respectively based on Current Dollars. Big Rivers’ plan of reorganization was confirmed in June
1997,
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certain negative consequences of that scenario and to achieve a positive result in
these difficult circumstances.

D. Confiscatory Rates, Like Those Proposed by the Opposing Intervenors,
Are Unlawful and Unconstitutional.

As set forth in the subsections above, the denial or material reduction of Big
Rivers’ proposed rates would undermine Big Rivers’ financial viability by triggering
an accelerating cascade of adverse events, including the capture of Big Rivers’
revenues in a lockbox, that would force Big Rivers into bankruptcy. Because rates
“threatening [a utility’s] ‘financial integrity” are “so unjust as to be confiscatory,”316
this result would be unconstitutional and the Commission should reject the
Opposing Intervenors proposals.

A fair, just, and reasonable rate, by definition, is one that allows a utility to
operate.3l” The Supreme Court has suggested that rates “threatening [a utility’s]

b2

‘financial integrity” are considered to be “so unjust as to be confiscatory.”318

Confiscatory rates are an unconstitutional taking under the Fifth Amendment.319

816 Verizon Communs., Inc., 535 U.S. at 524; Duquesne Light Co., 488 U.S. at 307-8.

817 Hope, 320 US at 603 (rates must provide “enough revenue not only for operating expenses but
also for the capital costs of the business”).

818 Verizon Communs., Inc., 535 U.S. at 524 (quotingDuquesne Light Co., 488 U.S. at 307, 312).
319 Duquesne Light Co., 488 U.S. at 307-8 (“The guiding principle has been that the Constitution
protects utilities from being limited to a charge for their property serving the public which is so
‘unjust’ as to be confiscatory.”) (citing Covington & Lexington Turnpike Road Co. v. Sandford, 164
U.S. 578, 597 (1896) (A rate is too low if it is “so unjust as to destroy the value of [the] property for
all the purposes for which it was acquired,” and in so doing “practically deprivels] the owner of
property without due process of law”)). See also FPC v. Natural Gas Pipeline Co., 315 U.S. at 585
(“By long standing usage in the field of rate regulation, the ‘lowest reasonable rate’ is one which is
not confiscatory in the constitutional sense.”).
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The Commission staff itself has recently argued that “[rlemaining financially viable
would appear to be the very purpose of having ‘fair, just, and reasonable rates.”320

This substantive consideration of a utility’s “financial integrity” has been
repeatedly reaffirmed,32! and it has its roots in the longstanding principle that a
“return should be reasonably sufficient to assure confidence in the financial
soundness of the utility, and should be adequate, under efficient and economical
management, to maintain its credit and enable it to raise the money necessary for
the proper discharge of its public duties.”322 Consequently, when setting rates that
are fair, just, and reasonable, the Commission must ensure that the resulting rates
will, among other things, “enable [Big Rivers] to operate successfully, to maintain
its financial integrity, [and] to attract capital.”323

As established above, denying or materially reducing the proposed rate
adjustment would not only threaten Big Rivers’ financial viability, it would destroy
it. Debt repayments would be accelerated. Access to credit would dry up. Physical
plant would deteriorate. Big Rivers would find itself walking, hat in hand, into
bankruptcy court, leading to enormous costs, possible liquidation, and great

uncertainty for the Members and their member-owners, including the potential for

320 Reply Brief for the Kentucky Public Service Commission, Ky. Supreme Court Case No. 2009-SC-
000134 (Dec. 15, 2009).

321 See, e.g., Permian Basin Area Rate Cases, 390 U.S. at 792 (factfinder “must determine” if rate
will allow utility to “maintain financial integrity” and “attract necessary capital”); Jersey Central ITI,
810 F.2d at 1175 (Hope makes clear that utilities have “an interest in maintaining access to capital
markets, the ability to pay dividends, and general financial integrity” that must be considered in
ratemaking even if the utility “is not clearly headed for bankruptcy”).

822 Bluefield Waterworks, 262 U.S. 679.

328 Stephens v. South Central, 545 S.W.2d at 930-31 (Ky. 1976); National-Southwire, 785 S.W.2d at
512.
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higher rates. Under these circumstances, a materially adverse ruling will result in
rates that are not fair, just, and reasonable.

Because Big Rivers seeks the bare minimum adjustment necessary to
maintain its financial integrity, the Commission should find that its proposed rates
are fair, just, and reasonable.

VIII. Big Rivers Appropriately Continues to Include the Remaining Fixed Costs of
the Coleman Station in Rates,

As part of its Mitigation Plan, Big Rivers plans to temporarily idle the
Coleman Station to reduce expenses in response to the Century contract
termination because the fixed cost savings Big Rivers will achieve by idling the
generating station are currently greater than the margins Big Rivers can earn by
continuing to run the station and selling the power into the wholesale power
market. Instead of commending this reasoned decision, the Opposing Intervenors
latch on to this plan as the cornerstone of their arguments that Big Rivers’ revenue
request should be denied or greatly reduced on the grounds that the capacity from a
temporarily idled generation station suddenly becomes “excess” such that it would
not be appropriate to include the fixed costs of the temporarily idled station in
rates.

However, it is appropriate to continue including the remaining fixed costs of
Coleman Station in Big Rivers’ rates. The Coleman Station provides ongoing
benefits to Big Rivers’ Members and their member-owners even if temporarily idled,
and it is a necessary part of Big Rivers’ ongoing Mitigation Plan. As a result,

allowing Big Rivers to recover the Coleman Station’s fixed costs—interest expense,
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depreciation,324 property tax, and property insurance325—will result in fair, just,
and reasonable rates.

The Opposing Intervenors attempt to use Big Rivers’ cost-reduction efforts to
justify the removal of all fixed costs associated with the Coleman Station on the
erroneous grounds that idled assets are no longer “used and useful.”326 Those
arguments are incorrect, both as a matter of law and as a matter of fact.

Kentucky courts have soundly rejected the strict application of the historic
“used and useful” standard advocated by the Opposing Intervenors. In National-
Southwire Aluminum Company v. Big Rivers Electric Corporation, 785 S.W.2d 503
(1990), the Kentucky Court of Appeals held that the Commission “is simply not
shackled to a mechanical application of the used and useful standard.”327 Instead,
the Commission follows the Supreme Court’s Hope doctrine, pursuant to which “it is
the result reached not the method employed which is controlling.”328 As explained
by the D.C. Circuit Court of Appeals, under the Hope doctrine “used and useful’
ceased to have any constitutional significance . . . . It is now simply one of several

permissible tools of ratemaking, one that need not be, and is not, employed in every

324 See Section VIII.D.

325 Berry Rebuttal Testimony at p. 6:5-7.

326 Kollen Direct Testimony at pp. 24:8-10, pp. 31:15-32:11 (“just and reasonable rates should not
include the costs of facilities that are not ‘used and useful’ in providing electric service”); Brevitz
Direct Testimony at p. 34:4-7 (“These lost margins from the Century departure cover costs which are
not appropriately assigned to other rural and large industrial consumers and which stem at least in
part from plant which is no longer ‘used or useful’ in providing public utility service.”).

327 This holding echoes the upheld Commission decision in the underlying Big Rivers rate case, in
which the Commission stated that “it is under no statutory obligation to apply a used and useful
standard exclusively, or any other single, rigid standard.” 9613 Order at *36.

328 Hope, 320 U.S. at 602.
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instance.”32® At least one Attorney General witness acknowledges that the
Commission could properly order that certain idled power plant “costs should be
recovered even [if it finds that] the facility will be neither used nor useful during the
forecasted test period . . . .”330

In accordance with Kentucky and federal law, the Commission should
consider numerous factors when determining whether to permit recovery of the
Coleman Station fixed costs: the history of and development of the utility and its
property,33! the prudence of the investment,332 and the effect on Big Rivers’
financial viability.333 In addition to these factors, the Commission should consider
that, for ratemaking purposes, “[clooperative utilities are similar to publicly-owned
utilities as being treated differently from for-profit, investor-owned utilities.”334

An analysis of these factors supports the conclusion that Big Rivers’ proposed

recovery of all fixed costs of the Coleman Station is fair, just, and reasonable.

329 Jersey Central III, 810 F.2d at 1175.

330 Direct Testimony of Larry W. Holloway (“Holloway Direct Testimony”), p. 19:4-6 (May 24, 2013)
(acknowledging that used & useful is not the only measure of recovery when he argues: “To the
extent that the Commission believes that Wilson costs should be recovered even though the facility
will be neither used nor useful during the forecasted test period, I believe the Commission should at
the very least adjust the Wilson depreciation expenses to recognize that the remaining service life of
the plant accounts will be extended by the forecasted layup period.”).

831 National-Southwire, 785 S.W.2d at 512 (quoting KRS 278.290(1)).

882 National-Southwire, 185 S.W.2d at 512. See also In the Matter of Application of Louisville Gas &
Elec. Co. for Approval of an Alternative Method of Regulation of Its Rates and Service, Order, Case
No. 98-426, (Jan. 7, 2000) (in which the Commission refers to LG&E as operating “in an environment
where it has an inalienable right to charge a rate that covers all its reasonable and prudent costs
and provides its investors an opportunity to earn a reasonable return” (emphasis added)); Dugquesne
Light Co., 488 U.S. at 309 (recognizing the prudent investment test) (superseded as it relates to
telecommunications industry only by the Telecommunications act of 1996); Violet v. Fed, Energy
Reg. Comm’n, 800 F.2d 280 (1st Cir. 1986) (acknowledging use of prudent investment test in Rhode
Island and Massachusetts).

333 Hope, 320 U.S. at 603.

334 National-Southwire, 785 S.W.2d at 516.
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A. The Coleman Station Is Used and Useful.

The Coleman Station provides ongoing benefits to Big Rivers’ Members and
their member-owners and, therefore, is used and useful whether it is idled or
operated as a System Support Resource (“SSR”).335 Accordingly, allowing Big
Rivers to recover the Coleman Station’s fixed costs—interest expense, depreciation,
property tax, and property insurance33—is fair, just, and reasonable. Even if
temporarily idled, the Coleman Station will continue to serve a critical role in Big
Rivers’ system reliability; Big Rivers will be able to sell the available generation
capacity on the open market; and Big Rivers’ Members will benefit from the
generation capacity’s use as an “insurance policy” against uncertain future
developments.337 Thus, contrary to the Opposing Intervenors’ assertions, the
Coleman Station remains used and useful in multiple ways.

First, the Coleman Station provides benefits beyond simple generation
capacity—it was constructed only after detailed study of how its location would
affect load concentration and transmission availability, and consequently, it is
critical to Big Rivers’ overall transmission system reliability.338 This is confirmed
by MISO’s recent designation of the Coleman Station as a “must run” System
Support Resource that MISO may require Big Rivers to continue to operate for
reliability purposes if Century continues to operate its Hawesville Smelter without

installing certain equipment. Thus, the Coleman Station is “used and useful”

335 Berry Rebuttal Testimony at p. 12:1-14.
33 Jd. at p. 6:5-7.

337 Id. at pp. 6:8-7:2.

838 Jd. at p. 6'4-5, p. 16:6-14,
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because it is necessary for the ongoing reliability of Big Rivers’ entire transmission
system, including those portions of Big Rivers’ system serving retail member-
owners other than the Smelters.33¢

Second, the Coleman Station’s available generation capacity provides a
unique opportunity for growth. This “potential for future growth and expansion” is
expressly cited by Kentucky courts as an important factor to consider in the
ratemaking process.340 As discussed in Section VI above, Big Rivers’ Mitigation
Plan includes a reasonable and attainable business plan for increasing off-system
sales, and has already started pursuing that business plan for the benefit of its
Members and their member-owners.34! Available generation capacity is, of course, a
necessary element of that off-system sales plan.342 Consequently, the Coleman
Station’s available generation capacity is not mere “excess,” as the Opposing
Intervenors dismissively claim.343 It is a fundamental asset of Big Rivers’
Mitigation Plan, and it is already being put to use through Big Rivers’ active
marketing of its power in the off-system market.34¢ As an added benefit to Big
Rivers’ Members and their member-owners, successful marketing of the available
Coleman Station generation capacity “gives Big Rivers an excellent opportunity to

diversify its load concentration and to encourage economic development by

339 Id. at p. 7:10-18.

340 National-Southwire, 785 S.W.2d at 512.

341 Berry Rebuttal Testimony at p. 10:3-11.

342 See Bailey Hearing Testimony, July 1, 2013, Tr. 11:40'07” (available generation capacity is a “key
element of our rate mitigation plan. If we don’t have the opportunity to utilize that [capacity], we
won’t have the ability to lower the rates in the future.”).

343 See, e.g., Kollen Direct Testimony at p- 5:12-14; Brevitz Direct Testimony at p. 37:5-6.

344 Berry Rebuttal Testimony at p. 6:10-18.
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attracting new industries to the region.”345 While Big Rivers would not, today, seek
to construct the Coleman Station merely to have the capacity it provides, the
existing capacity remains a benefit to the Members, and it would be unreasonable to
abandon that facility at this time, thereby depriving the Members of the investment
they have already made.

Third, the Coleman Station serves as an “insurance policy” to protect Big
Rivers’ Members and their member-owners against outages and uncertain
fluctuations in the energy markets.346 The energy independence it provides protects
Big Rivers’ Members and their member-owners from periodic spikes in electric
market rates, energy shortages, and similar future exigencies.347 The Commission
has previously recognized similar attributes for the Wilson Station, which the
Commission found to be used and useful even though it made Big Rivers “capable of
producing more electric energy than is presently being marketed . . . .”348 This
conclusion turned at least in part on the Commission’s finding that the Wilson

Station ensured that there was “excess capacity to provide dependable and

345 Bailey Rebuttal Testimony at p. 12:11-14. See also Berry Rebuttal Testimony at p. 6:8-10 (“the
generation capacity of the Coleman Station provides Big Rivers with an opportunity for growth in
the Hawesville area”); Berry Rebuttal Testimony at p. 12:1-14 (“Even before any load mitigation
occurs, available generation capacity . . . provides Big Rivers with an opportunity to diversify its
load”).

346 Berry Rebuttal Testimony at pp. 6:19-7:2; Bailey Rebuttal Testimony at p. 12:14-18 (“Big Rivers’
generating capacity serves as an effective hedge against any risks posed by: (i) unanticipated major
outages at any of Big Rivers’ other generating plants; (ii) the Hawesville Smelter’s historically
shifting power purchase preferences; and (iii) other unforeseen scenarios.”); Berry Rebuttal
Testimony at p. 12:1-14 (“Even before any load mitigation occurs, available generation capacity . . .
insulates Big Rivers’ members from the volatility of the wholesale electricity market and potential
price increases”).

347 Berry Rebuttal Testimony at pp. 6:20-7:2.

348 National-Southwire, 785 S.W.2d at 510-14.
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adequate electricity at times of peak or extreme demand, and there is potential for
some industrial and population growth . . . .”348

The Michigan Public Service Commission, for example, took this approach to
permit recovery in even more extreme circumstances, when it permitted a utility to
recover on a mothballed natural gas plant after finding that “the fact that [the
utility] has not in the past ten years and may not in the foreseeable future need to
rely on its Marysville SNG plant for its gas supply requirements does not
necessarily mean that member-owners are not realizing a benefit from continuing
the plant as an insurance policy against another supply shortage.”350

In the context of the present case, this kind of broader market uncertainty is
perhaps best exemplified by—as discussed in Section IV.A—the Smelters’ historical
vacillation between wanting to benefit from the wholesale electrical energy market
and, alternatively, wanting to be insulated from the volatility of that market.35!
Other, unforeseeable future developments could similarly make the Coleman
Station critically important to Big Rivers’ Members and their member-owners.

Because the Coleman Station is critical to Big Rivers’ transmission system
reliability, is actively being marketed for off-system sales, and serves as an
“insurance policy” to protect Big Rivers’ Members, it remains used and useful, and

allowing Big Rivers to recover the Coleman Station’s fixed costs—interest expense,

349 Jd. at 513-14.

350 In the Matter of the Rates and Tariffs of Consumers Power Co. Regarding Gas Transportation
Service and Related Matters, the Application of Consumers Power Co. for Authority to Increase Its
Rates for the Sales of Gas, and the Application of Consumers Power Co. for Accoun ting and
Ratemaking Approval of Depreciation Practices for Gas Utility Plant, Order, Mich. P.S.C. Case Nos.
U-8678, U-8924, U-9197, *95 (Dec. 7, 1989).

31 Bailey Rebuttal Testimony at p. 7:7-9.
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depreciation, property tax, and property insurance352—results in fair, just, and
reasonable rates.

B. The Coleman Station Was a Prudent Investment.

Recovery of the fixed costs of the Coleman Station is appropriate not only
because it remains used and useful, as described above, but also because it was a
prudent investment at the time it was built.353

Ratemakers have regularly permitted the recovery of costs where the utility’s
actions leading to those costs were prudent “based on all it knew or should have
known at the time . .. .”35¢ As just one example, the D.C. Circuit Court of Appeals
has explained that FERC determines reasonableness of rates by applying a
“prudence” test that “evaluatels] a utility's decision on the basis of information
available to the utility at the time the decision is made.”35 No one can plausibly
argue that the Coleman Station was an imprudent investment.

When the Hawesville Smelter was built in Kenergy’s certified territory, Big
Rivers had a contractual obligation to provide generation services for all of
Kenergy’s wholesale power requirements.356 As a result, Big Rivers built power

plants, including the Coleman Station, specifically to meet its legal obligations to

352 Berry Rebuttal Testimony at p. 6:5-7.

358 Bailey Rebuttal Testimony at p. 7:17-18 (“Our generation investments were made many years ago
and were prudent when they were incurred.”).

354 In re Western Mass. Elec. Co., 80 P.U.R. 4th 479, 520 (Mass. 1986). See also, e.g., Dugquesne
Light Co., 488 U.S. 299 (recognizing prudent investment test); Violet v. FERC, 800 F.2d 280 (1st Cir.
1987) (discussing application of the prudent investment test in Rhode Island and Massachussetts).
365 City of New Orleans v. FERC, 67 F.3d 947, 954 (1995) (citing New England Power Co., 31
F.E.R.C. P 61,047 (1985), affd sub nom. Violet v. FERC, 800 F.2d 280 (1st Cir. 1986) (“our task is to
review the prudence of the utility's actions and the costs resulting therefrom based on the particular
circumstances existing at the time the challenged costs were actually incurred, or the time the utility
became committed to incur those expenses”)).

356 Berry Rebuttal Testimony at p. 24:20-22.
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meet the generation needs that increased dramatically with the construction of the
Hawesville Smelter.357 The Commission reviewed and authorized the construction
of the Coleman Station by issuing a certificate of public convenience and
necessity.358 Because Big Rivers’ construction of the Coleman Station was a direct
response to the legal obligation to serve that dramatic increase in demand, the
investment was prudent and reasonable at the time it was made.359

The prudence of Big Rivers’ investment in the Coleman Station is
established, and it is not affected by the current status of the plant, even if the
Commission were to determine that the Coleman Station is no longer used and
useful despite the present benefits it provides. Consequently, Big Rivers’ recovery
of its prudent investment costs remains fair, just, and reasonable for those
prudently-constructed assets. This conclusion is especially true where, as here,
intervening circumstances beyond the control of the utility necessitate a temporary
change in a power plant’s status.

Here, Big Rivers has worked closely with the Commission and the Smelters
for many years to comply with all of its legal and contractual requirements.360 The
anticipated change in the Coleman Station’s status to either temporarily idled or
operating under SSR status is the direct result of market forces unquestionably

beyond Big Rivers’ control.36! No one foresaw the worldwide decline in aluminum

357 Id. at p. 24:22-23.

358 Jd. at pp. 24:23-25:3.

369 See Duquesne Light Co., 488 U.S. at 317 (Scalia, concurring) (defining “prudent investment” as
“capital reasonably expended to meet the utility's legal obligation to assure adequate service”).

360 Berry Rebuttal Testimony at p. 24:15-18.

%1 Bailey Rebuttal Testimony at pp. 7:20-8:4.
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prices that increased the financial pressure on the Smelters, nor did anyone foresee
that wholesale electricity prices would dip so low or that the market downturn
would last so long.362 All of these events were outside of Big Rivers’ control, as was
Century’s unilateral contract termination.

In light of Big Rivers’ prudent investment in the Coleman Station and in
light of Big Rivers’ ongoing mitigation efforts, it would be inequitable to deny Big
Rivers the full recovery of the plant’s fixed costs simply because changes in the
wholesale energy and aluminum markets beyond Big Rivers’ control forced
operational changes. This seems particularly true when the operational changes
are designed to reduce costs until market opportunities dictate it should no longer
be idled. Moreover, disallowing these costs—as suggested by the Opposing
Intervenors—despite the established prudence of Big Rivers’ investment in the
Coleman Station would mark an abrupt shift in the Commission’s previous
decisions involving Big Rivers and the Smelters363 and would, consequently, violate
Big Rivers’ due process rights.364 It would also signal to all other regulated utilities
in Kentucky, as well as to investors and lenders, that prudent investment decisions
in facilities that have forty- and fifty-year useful lives are always subject to second
guessing due to relatively short-term market fluctuations, even after decades of

those investments being used and useful in providing utility service.

362 Id, at p. 8:1-4.
363 Id. at p. 8:4-6.
364 See Duquesne Light Co., 488 U.S. 299,
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Because Big Rivers’ investment in the Coleman Station was prudent, it is
fair, just, and reasonable for Big Rivers to recover the fixed costs of the Coleman
Station.

C. Recovery of the Coleman Station’s Fixed Costs Is Necessary to Ensure
Big Rivers’ Ongoing Financial Viability.

As discussed in Sections V and VII above, Big Rivers has requested the bare
minimum adjustment to meet its debt service and continue funding an
appropriately reduced scale of operations in light of Century’s contract
termination.3¢5 That “bare minimum” for financial viability includes the recovery of
the Coleman Station’s fixed costs.

As noted above, Kentucky law regarding ratemaking applies the results-
oriented Hope doctrine, pursuant to which “it is the result reached not the method
employed which is controlling.”366 Key to that analysis is a consideration of the
utility’s “financial integrity.”367 It is a longstanding principle of ratemaking that a
“return should be reasonably sufficient to assure confidence in the financial
soundness of the utility, and should be adequate, under efficient and economical
management, to maintain its credit and enable it to raise the money necessary for

the proper discharge of its public duties.”368 Indeed, rates “threatening [a utility’s]

365 Bailey Rebuttal Testimony at p. 3:5-7.
366 Hope, 320 U.S. at 602.

367 Hope, 320 U.S. at 603.

368 Bluefield Waterworks, 262 U.S. 679.
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‘financial integrity”369 may be an unconstitutional taking under the Fifth
Amendment.370

As previously noted, Big Rivers’ recovery of the Coleman Station’s fixed costs
s critical to its ongoing financial integrity. As an initial matter, Big Rivers’
ownership of the Coleman Station and its available generation capacity provides
credit and collateral support to its lenders, and that value in its balance sheet
provides the equity necessary to allow Big Rivers reasonable access to the capital
markets on which its financial viability depends.37! In addition, as discussed in
Section VIII.D, Big Rivers’ recovery of its corresponding depreciation expenses is
critical to maintaining the cash flow necessary for it to satisfy its loan covenants.372
In the end, for the reasons discussed in Section VII, a denial of Big Rivers’ recovery
of the Coleman Station’s depreciation and other fixed expenses (or even half or more
of the expenses, as proposed by KIUC)373 would critically injure Big Rivers’
“financial soundness.”374

By narrowly focusing in on the rate treatment of temporarily idled generation
assets, the Opposing Intervenors have attempted an end-run around the results-
oriented Hope doctrine. In diametric opposition to Hope, their tactic is to distract

from the totality of circumstances by waging a series of isolated attacks on

39 Verizon Communs., Inc., 535 U.S. at 524 (quoting Duquesne Light Co., 488 U.S. at 307 , 312).

370 See Duquesne Light Co., 488 U.S. at 307-8 (“The guiding principle has been that the Constitution
protects utilities from being limited to a charge for their property serving the public which is so
‘unjust’ as to be confiscatory.”).

371 Berry Rebuttal Testimony at p. 7:3-5.

372 Richert Rebuttal Testimony at pp. 15:22-16:10.

373 Kollen Hearing Testimony, July 3, 2013, Tr. 15:18'22” (explaining that one alternative is to retire
the Coleman Plant and to allow the recovery of only 50% of the net book value over several years).
374 Bluefield Waterworks, 262 U.S. 679.
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individual rate components. The law, however, is not so myopic. The law, as set
forth by the Supreme Court, is that a ratemaker must ensure that individual
components of a ratemaking decision “do not together produce arbitrary or
unreasonable consequences.”3”> Thus, any discussion of removing prudently-
incurred costs associated with idled assets must, as a matter of law, be considered
in light of the overall effect anticipated from the exclusion of those costs.

In the present case, denial of Big Rivers’ recovery of the fixed costs of the
Coleman Station would quickly and severely undermine Big Rivers’ financial
viability. Therefore, the Commission should approve the recovery of these costs as
part of Big Rivers’ proposed fair, just, and reasonable rate.

D. Recovery of Depreciation Expense on the Coleman Station Is

Necessary to Ensure Big Rivers’ Ongoing Financial Viability and Is
Consistent with Well-Established Accounting Principles.

Depreciation is the prime target of the Opposing Intervenors’ attack on
Coleman Station’s fixed costs. However, Big Rivers has properly included the
depreciation costs of the Coleman Station in its forecast in this proceeding, and the
Commission should permit recovery of these depreciation costs for the same reasons
that support the recovery of all other Coleman Station fixed costs as set forth in
Sections VIII.A-C: the plant remains used and useful, it was a prudent investment,
and recovery is necessary to ensure Big Rivers’ financial viability.

Recovery of depreciation expense on the Coleman Station is necessary to

ensure Big Rivers’ financial viability because depreciation expense is “the

375 Permian Basin, 390 U.S. 747.
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mechanism by which cash flow is generated for the purposes of making debt
principal payments in compliance with all debt agreements.”376 If Big Rivers cannot
recover the Coleman Station’s depreciation expenses, it will be unable to pay
approximately 31% of its principal debt payments.37? As detailed in Section VIL.B,
the subsequent default would cause Big Rivers to deplete its cash resources, have
its revenues “lockboxed,” and be cut off from access to the capital it needs in order to
continue operations,378 ultimately leading to bankruptcy.3”9 Therefore, adjusting
Big Rivers’ depreciation expense on the Coleman Station as suggested by the
Opposing Intervenors would result in a rate that unconstitutionally jeopardizes Big
Rivers’ financial integrity.

Given these overarching reasons why the Commission should permit Big
Rivers to recover the Coleman Station’s depreciation costs while it is temporarily
idled, well-established accounting principles and Big Rivers’ operational plans also
support this outcome. As explained by Ms. Richert during the final hearing, Big
Rivers has continued to account for the plant’s depreciation because it is not being
retired or abandoned; rather, it will either continue to run under SSR status or be
idled on a temporary basis.380 Ms. Richert’s testimony is based on the applicable
RUS guidelines that indicate that depreciation should continue in these

circumstances.38! Indeed, Big Rivers has undertaken a covenant in its loan contract

376 Richert Rebuttal Testimony at p. 17:5-12.

377 Richert Rebuttal Testimony at p. 16:8-10.

378 Bailey Rebuttal Testimony at p. 5:8-14.

379 Richert Rebuttal Testimony at p. 17:5-12.

%80 Id. at p. 16:11-15; Richert Hearing Testimony, July 2, 2013, Tr. 10:48'01".

381 Big Rivers’ Response to Post-Hearing Request for Information No. 4, pp 2-3 (July 15, 2013).
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with RUS to adopt only those depreciation rates that RUS has approved,382 and
RUS has already approved the depreciation rates set forth in this proceeding.383
In addition to RUS, Big Rivers looked to a number of other guidelines in the
process of determining whether or not depreciation should be continued on the
Coleman Station for ratemaking purposes.384 Those authorities establish that, in
such circumstances, it is appropriate to continue depreciating an asset.385 For
example, the IASB explains that “the useful life of an asset should encompass the
entire time it is available for use, regardless of whether during that time it is in use
or is idle.”386 As explained in detail in Big Rivers’ Response to Post-Hearing
Request for Information No. 4, this conclusion is further supported by rules and
regulations issued by or set forth in the Code of Federal Regulations,387 the

FASB,388 the IASB,389 and the IRS.390 Big Rivers’ independent auditor, KPMG, also

382 Id. at pp. 16:19-17:2; see also Exhibit Richert-3.

383 Richert Rebuttal Testimony at p. 17:1-2 (“The depreciation expense included in this proceeding is
based upon depreciation rates already approved by the RUS.”)

384 Richert Hearing Testimony, July 2, 2013, Tr. 10:48'44”.

385 Richert Rebuttal Testimony at p. 16:11-15. See generally Big Rivers’ Response to Post-Hearing
Request for Information No. 4 (July 15, 2013).

386 See IASB, “Basis for Conclusions on IAS 16 — Property, Plant, and Equipment (BC 30-31)".

387 See, e.g., 7 CFR 1767.10 (“Service life is the time between the date electric plant is includable in
electric plant in service . . . and the date of its retirement.”); 7 CFR 1767.15 (“Utilities must use a
method of depreciation that allocates . . . the service value of depreciable property over the service
life of the property.”); 7 CFR 1767.18 (restricting plant held for future use to unused or retired
property).

388 See FASB, “Accounting Standards Codification 360-10-35-49 (Property, Plant, and Equipment —
Overall - Subsequent Measurement — Long-Lived Asset Temporarily Idled),” (“A long-lived asset
that has been temporarily idled shall not be accounted for as if abandoned.”)

389 See International Accounting Standards 16 — “Property, Plant, and Equipment,” § 55
(“depreciation does not cease when the asset becomes idle or is retired from active use unless the
asset is fully depreciated”); id. at § 56 (“other factors, such as technical or commercial obsolescence
and wear and tear while an asset remains idle, often result in the diminution of the economic
benefits that might have been obtained from the asset”); IAS 16 — “Property, Plant, and Equipment,
Basis for Conclusions on IAS 16, Depreciation Period,” BC30 (“the useful life of an asset should
encompass the entire time it is available for use, regardless of whether during that time it is in use
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advised that depreciation should be continued when temporarily idling a plant.391
This is the position of Burns and McDonnell, the firm that conducted Big Rivers’
depreciation study.392 This is likewise the position of Deloitte, an international
consulting firm.393 Thus, Big Rivers’ continued depreciation of the Coleman Station
is appropriate.

Moreover, it is not known at this point whether Coleman Station will actually
be idled or will be under SSR status. If it is under SSR status, it may continue to
run for reliability purposes, which reliability would benefit the Members but which
would result in additional operating hours.

Finally, as discussed in Section VIILB, Big Rivers’ investment in the
Coleman Station was prudent and approved by the Commission. A reversal of
course now and a denial of Big Rivers’ authority to collect full depreciation expenses
of the Coleman Station would be particularly egregious because depreciation
expense is the means by which Big Rivers recovers its prudent investment.394

The Opposing Intervenors have proposed suspending or deferring Big Rivers’
recovery of these depreciation expenses.3% However, they do not rebut the basic

factual points made above. They have provide no answer to the authoritative

or is idle"); id. at BC31 (“whether idle or not, it is appropriate to depreciate an asset with a limited
useful life”).

3% See IRS Publication 946, “How to Depreciate Property” (2012), p. 7 (“Continue to claim a
deduction for depreciation on property used in your business or for the production of income even if it
is temporarily idle”).

1 Richert Hearing Testimony, July 2, 2013, Tr. 10:48'51”.

%92 See Big Rivers’ Response to Post-Hearing Request for Information No. 4 (July 15, 2013).

%3 Richert Hearing Testimony, July 2, 2013, Tr. 10:49°02”.

394 Richert Rebuttal Testimony at p. 15:17-21, p. 17:2-5,

395 Kollen Direct Testimony at pp. 63:7-64:10; Holloway Direct Testimony at p. 19:4-8.
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accounting principles cited above, nor have they presented evidence that rebuts the
multiple legal and practical (cash flow) reasons, set forth in Section VIII.A-C, for
Big Rivers’ recovery of these costs. Instead, Mr. Kollen cites the RUS Uniform
Statement of Accounts for “Plant Held for Future Use”—a category for which the
Coleman Station does not qualify—and argues that it can be “inferred” that those
rules establish that it is appropriate to suspend depreciation when a unit is idled.39%
As explained above, Mr. Kollen’s conclusion is incorrect and contradicted by RUS
guidelines and numerous well-established accounting principles. The Opposing
Intervenors do not cite any guideline or regulation addressing depreciation on a
temporarily idled generating plant. Mr. Kollen states that if a plant is idled, the
time (operating hours) it is idled would be “tacked on” at the end to extend its useful
life. However, Mr. Ted J. Kelly, Big Rivers’ depreciation expert, indicated that
accounting data, certain performance results, budgets, inspection reports, technical
documents such as drawings and specifications, contracts, policies and procedure
manuals, and other documents such as prior related studies were also used in the
analysis, not just operating hours.397

Additionally, the Opposing Intervenors want Big Rivers to receive no money

in rates to maintain an idled Coleman Station, yet they expect that idling Coleman

396 See Kollen Hearing Testimony, July 3, 2013, Tr. 15:08'54”.
397 Direct Testimony of Ted J. Kelly, Application, Tab 71 (“Kelly Direct Testimony”) at pp. 8:13-10:10,
p. 30:1-3; see Exhibit Kelly-1, pp. ES-6, I1I-6.
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Station would extend its life.398 However, if Big Rivers does not maintain the idled
plant, it would deteriorate, and its expected life would be reduced.

For these reasons, Big Rivers’ recovery of the Coleman Station’s fixed costs
should include the full recovery of all Coleman Station depreciation expenses as set
forth in the 2012 Depreciation Study.

IX.  The Budget Forecast Appropriately Includes Revenues and Expenses
Associated with Serving Alcan, and the Potential Effects of the Alcan Contract

Termination Will Be Fully Addressed in the Alcan Rate Case.

Although the Opposing Intervenors, particularly KIUC, focus much of their
testimony on speculation about the effects of Alcan’s recent termination of its retail
electric service agreement, those effects will be fully addressed in Case No. 2013-
00199 and should not be a basis for denying Big Rivers’ proposed rates in this
proceeding. That termination does not mean that Big Rivers’ forecast in this
proceeding is unreliable or that Big Rivers will recover more than it should. As
explained in Section VII, the timing of the two cases does not change Big Rivers’
need for the rates proposed in this proceeding to go into effect by August 20, 2013.

Big Rivers filed this case primarily to address the revenue deficiency
associated with Century’s unilateral termination of the 2009 Retail Agreement.399
And as previously noted, although Alcan also terminated its retail electric service

agreement, it sent its notice of termination after Big Rivers filed its Application in

398 Statement of Michael L. Kurtz, Counsel for KIUC, July 3, 2013, Tr. 15:12°30".
399 Bailey Direct Testimony at p. 8:10-13; Richert Direct Testimony at p. 14:4-11.
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this rate case.40° On June 28, 2013 Big Rivers filed a separate rate case, Case No.
2013-00199, to fully address Alcan’s contract termination.40!

The Opposing Intervenors’ witnesses have repeatedly noted that the effective
date of the Alcan termination will fall within Big Rivers’ forecasted test period.402
Likewise, they note that the effects of the Alcan termination are not included in the
forecast, 403 and they go so far as to assert that Big Rivers chose to “ignore” the
effects of the Alcan termination.40¢ Mr. Kollen, in particular, continually
emphasizes the combined effect of the Century and Alcan terminations,4%5 instead of
focusing on what is truly at issue in this proceeding: the financial impact of
Century’s contract termination. Mr. Kollen also attacks the forecasted test period
on the grounds that it does not include any loss of revenue from the Alcan
termination or the effects of any additional generation layups that may be required
as a result of the Alcan termination.406

Big Rivers could not be more clear about this. Big Rivers’ assumptions about
the status of Alcan were correct when it filed its Application, and it could not have
included the Alcan contract termination in the forecast when this case was filed.407
Additionally, the Commission’s regulations require that “there shall be no revisions

to the forecast, except for the correction of mathematical errors, unless the revisions

400 Direct Testimony of Bion C. Ostrander (“Ostrander Direct Testimony”), p. 13:6-9 (May 24, 2013).
401 See Alcan Rate Case, Application (June 28, 2013).

402 Ostrander Direct Testimony at p. 10:15-16; Brevitz Direct Testimony at pp. 8:14-9:2.

403 Brevitz Direct Testimony at p. 8:14-15.

404 Kollen Direct Testimony at p. 8 n. 4.

405 Id. at p. 17:13-14, p. 26:3-4, p. 42:17-21.

406 Id. at pp. 44:20-45:6.

407 Wolfram Rebuttal Testimony at p. 10:16-19.
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reflect statutory or regulatory enactments that could not, with reasonable diligence,
have been included in the forecast on the date it was filed.”408 Therefore, pursuant
to Commission regulations, Big Rivers was not permitted to change its forecast to
address the effects of Alcan’s termination.409

Even if Big Rivers had been able to include Alcan’s unilateral contract
termination in its forecast for this case, Big Rivers would have had to adjust out of
its test year the effects of serving Alcan on Big Rivers’ revenues and expenses to
avoid a double recovery of the Alcan-related costs on and after August 20, 2013.410
Moreover, by excluding the Alcan termination (which was, again, unknown at the
time), it allows an evaluation of the rates proposed in connection with that
termination to be conducted more contemporaneously with the actual occurrence
itself. Excluding the Alcan termination also helps to ensure that rates would be no
higher than they would need to be on August 20 in order to offset the revenue
deficiency existing on that date. On the contrary, Mr. Kollen’s speculations about
the possible effects of the Alcan termination only confuse the Commission’s task in
determining the reasonableness of the rate adjustments Big Rivers requests in
response to Century’s contract termination. The Opposing Intervenors and the
Commission will have ample opportunity—with more current information

available—to address the effects of the Alcan termination in the Alcan Rate Case.

408 807 KAR 5:001(16)(11)(d).
409 Wolfram Rebuttal Testimony, p. 10:21-24.
410 Jd, at pp. 10:24-11:3.
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In the simplest terms, the test period used in this case should include Big
Rivers’ anticipated revenues and expenses associated with serving Alcan, because
Alcan will continue to take service on August 20, 2013 when the rates proposed in
this case will become effective. That will remain the case until J anuary 31, 2014.
In the Alcan Rate Case, the effects of the Alcan contract termination are included in
the test period and in the proposed rates. Those rates will take effect on J anuary
31, 2014, when the Alcan contract termination becomes effective. Thus, in each of
the two rate filings, the treatment of Big Rivers’ Alcan-related revenues and
expenses matches the status of service to Alcan on the Big Rivers system for the
date at which the proposed rates in each case will become effective.

Accordingly, the fact that Big Rivers complied with applicable regulations
prohibiting factual updates of forecasted test years by not including the Alcan
contract termination should not be a basis for denying Big Rivers’ proposed rates in
this proceeding.

X. The Century Transaction Will Not Impose Additional Costs on Big Rivers or

Its Members; Consequently, the Budget Forecast Is Unaffected by the Century
Transaction.

The Century Transaction should have no effect on this rate case for a simple
reason: Big Rivers and Kenergy worked diligently to ensure that all costs associated
with allowing Century to purchase electricity at market-based rates are addressed
in the Century Transaction so that they will not be passed on to Big Rivers, its

Members, or their member-owners.
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Under an existing cost reimbursement agreement, Century is reimbursing,
on a monthly basis, Big Rivers’ costs associated with negotiating and securing
approval of the Century Transaction. Additionally, pursuant to the Century
Transaction documents, Century has agreed to pay the costs of arranging,
procuring, and delivering electricity for its Hawesville Smelter.

The Century Transaction also obligates Century to pay the costs that would
be incurred if MISO requires Big Rivers to run its Coleman Station as a System
Support Resource to ensure the transmission system’s reliability. As Mr. Berry
explained, “[ilf Big Rivers is forced to operate the Coleman Station for reliability
purposes, there will unavoidably be additional costs related to that operation. . . .
Century—not Big Rivers or its members—will pay for all costs not reimbursed to
Big Rivers related to operating the Coleman Station under SSR status.” 411 If MISO
identifies the Coleman Station as a must-run System Support Resource, the
Century Transaction ensures that “from a financial perspective the Coleman
Station will look as if it were idled.”412

In the Century Transaction, Century also agreed to indemnify Big Rivers and
Kenergy against various potential costs and liabilities, including tax liabilities
incurred as part of the transaction. Century’s parent corporation has further
agreed to backstop all of these payments and indemnification obligations with an

unconditional guarantee to Big Rivers and Kenergy.

411 Berry Rebuttal Testimony at pp. 7:19-8:2.
412 Id, at p. 18:13-14.

95



10

11

12

13

14

15

16

17

18

In short, Big Rivers and Kenergy went to great lengths to ensure that
Century will bear all costs associated with its decision to purchase electricity at
market-based rates. None of these costs will be passed on to retail member-owners,
and thus the Commission need not and should not consider them as part of this rate
proceeding.

The Opposing Intervenors take some issue with the possibility that severance
costs will be delayed and Big Rivers may receive some transmission revenues from
Century if Coleman Station is put into SSR status. The timing of those
developments (if they occur), as well as the amount, if any, makes it inappropriate
to incorporate any such potential benefits into the revenue requirement in this case.
Moreover, Big Rivers needs the rate relief it is seeking on August 20, 2013. If Big
Rivers’ revenue requirement is reduced to account for potential benefits that may
arise under the Century Transaction, and those potential benefits do not
materialize before August 20, 2013 (or at all), Big Rivers will have insufficient
revenues to satisfy its debt covenants. As Big Rivers has noted many times
throughout this proceeding, if and when any such benefits materialize, Big Rivers
will (consistent with its not-for-profit cooperative status) assure that its Members

and their member-owners benefit.

96



10

11

12

13

14

15

16

17

18

19

XI. Big Rivers’ Forecast Methodology Is Reasonable and Produces Fair, Just, and
Reasonable Rates.

A, Big Rivers’ Use of a Fully Forecasted Test Period Is Appropriate, and
Big Rivers Diligently Analyzed Its Forecast.

Big Rivers’ use of a fully forecasted test period, which reflects the first full
twelve calendar months following the effective termination of Century’s 2009 Retail
Agreement,*13 is reasonable and appropriate for setting its proposed rates in this
case, and should be relied upon by the Commission. Kentucky law provides that an
application requesting a general adjgstment in existing rates shall be supported by
either a “historical test period that may include adjustments for known and
measurable changes; or [a] fully forecasted test period....”414¢ The use of a fully
forecasted test year is particularly appropriate where, as here, a major future
change will render historical revenue information obsolete.4!5 In fact, it is difficult
to imagine a set of circumstances better suited to a forecasted test year.

One of the critical underlying principles that govern rate proceedings is the
effort to match capital, expenses, and revenues in the test period.416 Regulatory lag
is a serious problem when a massive downward trend in revenue is expected in the
foreseeable future.41” Basing rates on a test period that does not reflect the period

when the rates will be effective would put Big Rivers in a situation where it cannot

413 Wolfram Direct Testimony at p. 8:6-14.

414 807 KAR 5:001(16).

415 See LOWELL E. ALT, JR., ENERGY UTILITY RATE SETTING, pp. 25-26 (2006) (“[T]he test period used
in a rate case should be the one that best reflects the conditions that a public utility will encounter
during the period when the rates set by the commission will be in effect.”); see also LEONARD SAUL
GOODMAN, THE PROCESS OF RATEMAKING I, pp. 141-42, pp. 269-70 (1998) (discussing the use of
projected test periods in special circumstances).

416 See LOWELL E. ALT, JR., ENERGY UTILITY RATE SETTING, pp. 32-33 (2006).

417 Id, at p. 33.
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make up for its revenue deficiency even through increased efficiencies and cost
saving measures.

Here, a historic test year is simply not a viable option. The use of a historical
test period requires the assumption that the actual test period revenues and
expenses can be adjusted such that they will be representative of those expected for
the period of time in which the proposed rates will be in effect. In this case, a fully
forecasted test period is the most appropriate way to reflect the significant changes
to Big Rivers' operations and financials that will result from Century’s contract
termination. Even Attorney General witness Bion C. Ostrander acknowledges that
the “forecasted test period filing appears to be technically compliant with Kentucky
statutes.”418

Big Rivers exercised great diligence to ensure the reasonableness of its
forecasted test period. Big Rivers prepared its forecast using various different
scenarios and has been transparent regarding the implications of those scenarios.419
Data that were fed into the financial model underwent several levels of review

before being finalized.420 The Commission has recognized that forecasted test

418 Ostrander Direct Testimony at p. 12:4-15.

419 Berry Rebuttal Testimony at p. 13:17 (“[The Load Concentration Analysis and Mitigation Plan]
also addresses a number of possible scenarios going forward, particularly with respect to the
strength of various markets”); id., Exhibit Berry Rebuttal-2 (comparing the financial impacts of
idling the Wilson and Coleman plants); Kelly Direct Testimony, Exhibit Kelly-1 at pp. II-4 to II-6
(considering six depreciation scenarios).

420 Direct Testimony of Lindsay N. Barron, Application, Tab 69 (“Barron Direct Testimony”), p. 5:11-
14 (Jan. 15, 2013) (“Big Rivers is required . . . to update its load forecast every two years and to
submit the forecast to RUS for review and approval”); id. at p. 8:9-11 (“Big Rivers' members provide
feedback during the development of the load forecast and provide a review of the results prior to
finalization”); Berry Direct Testimony at p- 17:5-6 (“The scope and expense for planned outages are
developed from a rigorous review of multiple reports and documents”); id. at p. 18:3-4 (“Big Rivers'
non-outage O&M budget is developed through an arduous process of line by line review by each
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periods, by their nature, have some uncertainties,42! and Big Rivers is not immune
to these uncertainties. However, the budget variances identified (and
exaggerated)422 by the Attorney General relate only to Big Rivers’ margins, which
account for only 1-2% of the total revenue budget23 and are particularly vulnerable
to market fluctuations outside of Big Rivers’ control.424

Furthermore, when Big Rivers developed the forecast for this rate case, it
included all information that was known and available to it at that time.425
Although other information became available after Big Rivers filed its Application,
Kentucky law forbids “revisions to the forecast, except for the correction of
mathematical errors, unless the revisions reflect statutory or regulatory enactments

that could not, with reasonable diligence, have been included in the forecast on the

respective department.”); Direct Testimony of DeAnna M. Speed, Application, Tab 68 (“Speed Direct
Testimony”), pp. 6:17-7:1 (Jan. 15, 2013) (“This stage of the [budgeting] process is iterative, with
several rounds of review by budget analysts, department managers, and the senior management
team. After these reviews, Big Rivers provides a draft budget to two smelters (‘the Smelters’) for
their information pursuant to their contractual agreements. Once a proposed budget is reviewed by
senior management, Big Rivers presents the proposed budget to the Board of Directors for their
review and approval.”).

421 See In the Matter of- The Application of the Union Light, Heat and Power Company for a
Certificate of Public Convenience to Acquire Certain Generation Resources and Related Propertys for
Approval of Certain Accounting Treatment, and for Approval of Deviation From Requirements of
KRS 278.2207 and 278.2213(6), Interim Order, P.S.C. Case No. 2003-00252, *20 (Dec. 5, 2003)
(recognizing “the uncertainty attendant to forecasting off-system sales”); In the Matter of*
Application of Kentucky-American Water Company to Increase Its Ra tes, Order, P.S.C. Case No. 95-
554, *53 (Sept. 11, 1996) (a forecasted budget “requires a review of the historical relationship
between budgets and actual results to determine if the method used to develop the forecast is
reasonable”).

“22 Rebuttal Testimony of DeAnna M. Speed (“Speed Rebuttal Testimony”), p. 19:21-22 (June 24,
2013), see Ostrander Direct Testimony at pp. 20:1-21:2,

423 See Attachment for Big Rivers’ Response to Item No. 15 of Alean Primary Products Corporation’s
Initia] Request for Information (“Alcan 1-15”), p. 2:29-30 (February 28, 2013) (indicating that Big
Rivers’ 2012 margins were $10,252,476 and total cost of service was $558,089,760 ($10,252,476 +
$558,089,760 = 1.84%)).

424 Id. at p. 3 (“The net sales margin variance of $18.5 million is driven by lower pricing from off-
system sales (OSS), smelter sales, and non-smelter member sales, as well as lower volumes from
OSS and non-smelter member sales.”).

425 Wolfram Rebuttal Testimony at pp. 9:20-10:11.
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date it was filed.”426 Thus, for many of the Opposing Intervenors’ claims regarding
the accuracy of the forecasted test period, Big Rivers was simply adhering to the
requirements of this regulation. For example, Big Rivers could not have included
the effects of the refinancing in the 2012-00492 case because Big Rivers filed its
Application on January 15, 2013 and the Commission issued its Order on March 26,
2013.427 However, now that the Commission has issued an order in Case No. 2012-
00492 approving Big Rivers’ proposal to pay off certain pollution control bonds, Big
Rivers has incorporated the cost savings from that proposal into the revised revenue
requirement in this proceeding.428

Thus, Big Rivers’ use of a fully forecasted test period satisfies two objectives:
it best reflects the conditions in the rate-effective period, and it provides Big Rivers
with a reasonable opportunity to fully recover the revenue deficiency resulting from
Century’s contract termination without exposure to the regulatory lag present in
historical test year rate cases. Accordingly, Big Rivers’ use of a fully forecasted test
period in this proceeding is appropriate.

B. Big Rivers’ Financial Model Is Reasonable.

In developing its financial model to support its forecast, Big Rivers prepared
a spreadsheet model that calculates revenues and generates financial statements.429

For the reasons discussed below, Big Rivers’ financial model is reasonable.

426 807 KAR 5:001(16)(11)(d).

427 2012 Refinancing Case Order at *7.

428 See Rebuttal Testimony of John Wolfram.
429 Siewert Direct Testimony at p. 5:5-8.
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The financial model integrates a number of inputs and data sets, including
Member base rates, the load forecast, the production cost model, debt schedules,
depreciation and amortization, capital expenditures, and all expense items captured
by the budget.430 It also determines the appropriate charges for other rate
mechanisms—the fuel adjustment clause (“FAC”), the environmental surcharge
(“ES”), and non-FAC purchase power adjustment (“Non-FAC PPA”) for each of the
rate classes—while assuming perfect rate treatment,43! and accounts for the reserve
funds and their associated tariff riders.432

The reliability of the financial model is reviewed at various stages of its use
and all data are reviewed and verified as accurate before being integrated into the
financial model 433 Modeling results are validated through a reconciliation process,
including comparing them to prior years.43¢ Additionally, Big Rivers’ approach to
modeling allows a high level of sensitivity analysis, especially around the timing,
duration, and impacts of idling units, to ensure the robustness of the model in the
fact of these uncertainties.435 More detailed sensitivity analysis around production
cost and unit dispatch is performed through the production cost modeling, some of
which were also filed in this case.43 Although the Attorney General incorrectly

suggests that Big Rivers’ net margin variances indicate systemic flaws in the

430 Siewert Direct Testimony at p. 5:15-19.

431 Id. at p. 6:19-20.

432 Id, at p. 7:5-22.

433 Warren Hearing Testimony, July 3, 2013, Tr. 11:18'29” (“I take that information from the budget
and then we verify that what I took into the Financial Model is correct.”). See also note 469.

43¢ Warren Hearing Testimony, July 3, 2013, Tr. 11:23'43”.

435 See Berry Supplemental Rebuttal Testimony at p. 11:14-18.

436 See Response and Attachments to AG 1-89; Updated Response and Attachments to Item 2 of
Sierra Club’s Second Request for Information (“SC 2-2”) (April 25, 2013).
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financial model, those variances are not attributable to the financial model but are
instead, as discussed in Section XI.C, a normal reflection of an especially volatile
but small portion of Big Rivers’ budget.43” The financial model itself is sound.

In an effort to ensure transparency, Big Rivers provided a great deal of
information during this proceeding to explain how particular elements of the
financial model work.438 Despite these efforts, the Attorney General’s witnesses
cast a number of aspersions about the transparency of the financial model and
about Big Rivers’ motives in designing and using the model in this case to prepare
the forecasted test period. These allegations are baseless and, in some cases,
suggest a fundamental misunderstanding of the financial model.

Mr. Ostrander, for example, alleges that Big Rivers “has refused to provide
certain historical data which could be used to test the transparency and accuracy of
BREC’s forecasted costs.”#3® Specifically, he identifies this “refused” data as the
“actual’ impacts of the termination of the Century Smelter.”440 Big Rivers has not
“refused” to provide this information; rather, because Century is still on the system,
Big Rivers cannot provide the actual impacts on historical data of Century not being
on the system. This type of information is simply not available, as Big Rivers

explained in its responses to AG 1-51 and AG 2-17.

437 Warren Hearing Testimony, July 3, 2013, Tr. 11:14'35".

438 Wolfram Rebuttal Testimony at p. 14:4-7. See also, e.g., Big Rivers' Responses to PSC 1-57, Item
13 of Commission Staff's Second Request for Information (“PSC 2-13”) (Feb. 28, 2013), AG 1-7, AG 1-
8, AG 1-17, AG 1-97, AG 1-131, AG 1-190, AG 1-236, AG 1-239, AG 1-240, AG 1-241, AG 1-242, and
AG 1-267.

439 Ostrander Direct Testimony at p. 18:5-7.

440 Ostrander Direct Testimony at p. 18:10-12.
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In any event, it is not possible, on a “known and measurable” basis, to extract
from Big Rivers’ historical cost data the portion of those costs that would have
changed had Century not been on Big Rivers’ system in some historical time period.
In addition to conveying Mr. Ostrander’s unfamiliarity with future test year
cases,*! the request itself indicates a very serious misunderstanding of the utility
operating and accounting principles employed by Big Rivers and other utilities that
adhere to the RUS system of accounts. 442 Big Rivers would have had to make
assumptions about most every aspect of its business, which is simply not possible on
a known and measurable, historical basis.

Nevertheless, Big Rivers did provide the estimated impact of Century’s
contract termination on the revenue requirement, along with all supporting details
and calculations.4? Big Rivers also provided abundant historical data in response
to multiple data requests that the Attorney General could have reviewed to
evaluate the validity of Big Rivers’ estimated impact of the Century contract
termination.444

Similarly, Mr. Ostrander alleges, without substantiation, that Big Rivers’

financial model was “intentionallly] designled] to avoid the most rigorous sensitivity

441 See Attorney General’s Response to Big Rivers Data Request No. 1 (“None of the witnesses have
participated in a rate application using a fully forecasted test year.”). See also Ostrander Hearing
T;:stimony, July 3, 2012, Tr. 17:29°07” (“I have not addressed a fully forecasted test period before . . .
442 Wolfram Rebuttal Testimony at pp. 15:21-16:5.

443 See Financial Model, Electronic Attachment for Big Rivers’ Response to PSC 1-57.

444 See, e.g., Big Rivers’ Responses to Items AG 1-7, AG 1-17, AG 1-31, AG 1-33, AG 1-34, AG 1-46,
AG 1-54, AG 1-57, AG 1-62, AG 1-128, AG 1-162, AG 1-165, AG 1-166, AG 1-169, AG 1-248, and AG
1-250.
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test of the Model.”#45 This complaint makes even less sense than the first, because
Big Rivers provided an electronic version of the financial model to the Commission
and the Intervenors with all links and formulae intact for review.446 Consequently,
if it had chosen to do so, the Attorney General could have checked every single
formula and calculation that Big Rivers relied on. Big Rivers also provided data
request responses with still more detailed information about the meaning and
purpose of specific calculations contained in the financial model in order to assist
the Attorney General’s review.447

Mr. Ostrander’s complaints about the financial model not including a
“manual’¥8 are similarly off-base—there is no manual because Big Rivers’ financial
model was not purchased “off the shelf’ from a third party,#9 but that does not
prevent a thorough and rigorous review of the financial model based on the
information already provided by Big Rivers.

Mr. Ostrander also alleges that Big Rivers cannot input historical data in its
financial model. However, this allegation is false. Big Rivers did not state that it
could not input historical data into the financial mode] 450

The Attorney General makes a more serious accusation when it implies that

Big Rivers may have manipulated or changed “how the model operates from year to

445 Ostrander Direct Testimony at p. 19:12-28.

446 Warren Hearing Testimony, July 3, 2013, Tr. 11:17°50”.

47 See note 450.

448 Ostrander Direct Testimony at p. 19:7-27.

449 Wolfram Rebuttal at p. 19:2-4; see Siewert Direct Testimony at p. 5:5.
450 See Wolfram Rebuttal at pp. 19:11-20:14,
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year.”#51 Notably, the Attorney General’s witness does not offer a single piece of
evidence to support this accusation. Big Rivers absolutely does not manipulate its
financial model or alter its calculations as the Attorney General alleges. The
financial model run that was used in this case is the same one that Big Rivers uses
for decision-making purposes in the ordinary course of business.452 Big Rivers has
been transparent about its use and development of the financial model and has even
laid bare the financial model’s inner workings by providing a full electronic copy
with all links and formulae intact. In light of that transparency, the Commission
should reject this accusation for what it is: wild and, frankly, irresponsible
speculation.

Big Rivers has filed monthly budget variance reports in this case, both in its
application and in monthly updates. These reports indicate where the financial
results predicted by the financial model differ from actual results. The differences
largely relate to events out of Big Rivers’ control (like off-system sales prices) or Big
Rivers’ reaction to those events (like deferring maintenance). In no case had the
reason for the budget to actual variance been an error in the financial model, 453 and
the Attorney General has not identified any actual errors in the model. This is how

the financial model is tested (in addition to the reviews mentioned above).

451 Ostrander Direct Testimony at p. 19:14.

452 Siewert Direct Testimony at p. 16:3-6; Warren Hearing Testimony, July 3, 2013, Tr. 11:45°32";
Wolfram Rebuttal Testimony at pp. 20:15-21:2 (the financial model “is used not only for this rate
case but also by Big Rivers’ management for its general business purposes”); Application, Tab 28
(Mr. Bailey’s attestation that the forecast contains the same assumptions and methodologies as used
in the forecast prepared for use by management).

453 Warren Hearing Testimony, July 3, 2013, Tr. 11:14°10”.
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Big Rivers’ financial model is reasonable, reliable, and based on principles of
accounting that are generally accepted in the industry and mandated by Big Rivers’
creditors. The Opposing Intervenors’ accusations to the contrary are baseless.
Accordingly, the methodology of Big Rivers’ financial model should be accepted by
the Commission.

C. Big Rivers’ Budget Forecast Is Reasonable.

Big Rivers provided a reasonable budget forecast based on its sound
budgeting process.454 Big Rivers engages in a detailed and rigorous process to
prepare its annual budget.455 Data from a number of sources56 are first analyzed
for reasonableness and then integrated into Big Rivers’ in-house financial model to
create a preliminary budget.4” That preliminary budget is then assessed in light of
various financial metrics that are relevant to Big Rivers’ debt covenants and other
requirements to determine what adjustments need to be made.458 After several
rounds of review and revision by budget analysts, department managers, and then
senior management, the budget is provided to the Smelters for their information
and presented for Board approval.459 Once approved by the Board, the final budget
is submitted to the Smelters and Big Rivers’ creditors for their information. 460 The

budget information incorporated in Big Rivers’ fully forecasted test period relies on

454 Speed Rebuttal Testimony at p. 19:20-21.

455 See Speed Direct Testimony at pp. 6:1-18:14.

456 See id. at pp. 7:6-17:16 for a detailed discussion about the process each department uses to
prepare the data sets it submits for inclusion in Big Rivers’ budget forecast.

457 Id. at pp. 5:13-6:12. See Section XI.B for a discussion of Big Rivers’ financial model.

458 Id, at p. 6:15-17.

459 Speed Direct Testimony at pp. 6:19-7:1.

460 Speed Direct Testimony at p. 7:2-5.
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the same process, data, assumptions, and results that Big Rivers’ management
team uses in the ordinary course of business.461

As in any forecasted budget, there are minor variances in Big Rivers’
forecasted budget, but none that impact the reasonableness of Big Rivers’ forecast
or its proposed rate.62 The Commission itself has recognized that “[bludgeting of a
forecasted test period is an inexact science . . . .” 463 Therefore, such minor variances
do not automatically signify that the model is flawed or otherwise unreliable.464

Moreover, the budget variances identified (and exaggerated)5 by the
Attorney General both relate to Big Rivers’ net margins, which account for only 1-
2% of the total revenue budget and are particularly vulnerable to market
fluctuations.466 Also, because Big Rivers operates with such narrow margins, small
variances in overall revenues and expenses have a much larger effect on a
percentage basis on margins.

In this case, the identified variances relating to off-system sales occurred
because of current volatility in the off-system sales market, and because the Cross-

State Air Pollution Rule (‘CSAPR”), which would have significantly increased

461 Speed Direct Testimony at p. 21:2-4.

462 See Speed Rebuttal Testimony at p. 19:21-22.

463 In the Matter of* Application of Kentucky-American Water Company to Increase Its Rates, Order,
P.S.C. Case No. 95-554, *53 (Sept. 11, 1996) (a forecasted budget “requires a review of the historical
relationship between budgets and actual results to determine if the method used to develop the
forecast is reasonable”).

464 Berry Rebuttal Testimony at p. 13:8-10 (“The fact that budget amounts and actual amounts
sometimes differ (significantly or otherwise) does not automatically signify a deficiency in the
model.”).

465 Speed Rebuttal Testimony at p. 19:21-22; Ostrander Direct Testimony at pp. 20:1-21:2.

466 See notes 435-36.
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generation costs and affected market prices, was not implemented as expected.467
In short, the minor variances present in Big Rivers’ budget are not an indication
that the budget methodology is flawed; rather, they are the result of uncontrollable
or unforeseeable developments, such as the D.C. Circuit Court of Appeals’ decision
to vacate certain elements of CSAPR.

Big Rivers has repeatedly demonstrated that it engages in a comprehensive
budgeting process that relies on a wealth of sound data to produce a budget that is
reviewed on multiple levels. Big Rivers’ budget methodology is reliable and
appropriate for this proceeding and is the same budget Big Rivers uses for its
operating purposes. Moreover, Big Rivers has used this methodology to deal with
significant events outside of its control and, yet, remain within the Very narrow
window of financial performance in which it must operate. In light of that success,
Big Rivers should not be criticized for its budgeting process.

D. The Budget Forecast Is Reasonable Even Though Big Rivers Now

Plans to Temporarily Idle the Coleman Station Instead of the Wilson
Station.

When Big Rivers filed this proceeding, it assumed that Wilson Station would
be the generating station that it would temporarily idle in response to the Century
contract termination. Further evaluation has led Big Rivers to conclude that it may
be permitted to temporarily idle Coleman Station, instead—a possibility it has

acknowledged throughout this proceeding.468 The fixed costs savings of idling the

467 Berry Rebuttal Testimony at pp. 12:18-13:2.
468 As Big Rivers recently explained, it has taken great pains throughout this proceeding to explain
that the anticipated idling of the Wilson Station was “subject to change” depending on the outcome of
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Coleman Station are virtually identical to the fixed cost savings of idling the Wilson
Station.469 So, although the fixed costs are in base rates, because the fixed cost
savings are virtually identical, the decision to idle the Coleman Station rather than
the Wilson Station in response to the Century contract termination does not impact
the validity of the budget forecast, the financial model, the cost of service study, or
the proposed rates.470

E. Big Rivers’ Load Forecast Is Reasonable.

Big Rivers’ load forecast methodology for the test period is reasonable,
accurate, and appropriate for setting rates.4’! Big Rivers retains an outside
consultant every two years to produce a formal load forecast study.4’2 As needed in

the interim, Big Rivers’ staff updates the load forecast to reflect known changes in

certain MISO reports, and explicitly stated that the Coleman Station may be idled in its place. See,
e.g., Attachment to Big Rivers’ Response to Item 15 of the Commission Staffs Second Requests for
Information, p. 3 (“[Clurrent outage plans depict the Wilson unit temporarily idled until Big Rivers
can secure replacement load. Big Rivers is still evaluating this strategy and the current plan is
subject to change.”). See generally Response of Big Rivers Elec. Corp. to Joint Motion of Attorney
General, Ben Taylor and Sierra Club to Reschedule Hearing (June 27, 2013) (citing numerous
references throughout the record in this case demonstrating that Big Rivers has consistently
explained that either the Wilson Station or the Coleman Station is likely to be idled as a result of the
Century contract termination); Order (June 28, 2013) (in which the Commission denied the Attorney
General’s and Sierra Club’s last-minute attempt to reschedule the final hearing in this matter and
acknowledged Big Rivers’ citation of “numerous instances in its testimony and discovery responses,
as well as references made by Movants in their respective testimonies and discovery questions, that
acknowledge and support the proposition that Big Rivers’ anticipated idling plans were not yet
final.”).

469 Ag set forth in Berry Rebuttal Exhibit-2, the total cost of service difference between the two
scenarios is $91,426. See Berry Rebuttal Testimony, Berry Rebuttal Exhibit-2.

470 Because of Big Rivers’ FAC and Environmental Surcharge tariff riders, variable costs associated
with Coleman Station and Wilson Station are not included in the base rates. Consequently, any
difference in the variable costs associated with the two plants is irrelevant to the rate adjustment
sought in this proceeding. Big Rivers seeks to idle the less-efficient Coleman Station, in any event.
See also Berry Rebuttal Testimony at p. 5:7-17.

471 Rebuttal Testimony of Lindsay N. Barron (“Barron Rebuttal Testimony”), p. 3:19-21 (June 24,
2013).

472 Barron Direct Testimony, p. 5:15-16.
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direct serve loads, transmission loss rates, or other material information.4’ RUS
approved the load forecast used in this case,47¢ finding that “[t]he methods and
assumptions used are reasonable.”¥’5 Additionally, the demand and energy forecast
values used for this case are the same used by Big Rivers’ management team in the
ordinary course of business.476

The Opposing Intervenors make a number of incorrect assertions about the
quality and reasonableness of the load forecast. First, the Opposing Intervenors
argue that the load forecast does not account for price elasticity of demand.47” For
this case, Big Rivers updated the most recently-approved load forecast with all of
the data that could, with reasonable diligence, have been included at the time this
case was prepared and filed.4”8 Instead of making an arbitrary estimation about
elasticity (thus risking over-collecting from its Members), Big Rivers took the time
to conduct a study to determine the appropriate level of price elasticity of demand
and thus, has addressed the issue with the appropriate specificity in Case No. 2013-
00199.4" For the purposes of this proceeding, however, the elasticity included in
the load forecast is reasonable because timing prohibited a new price elasticity
study, the rates from this proceeding are expected to be in effect for only five
months, price elasticity of demand lags rate adjustments for most rural customers,

and the nature of industrial load makes industrial customers less susceptible to

43 Id. at p. 5:16-18.

474 Barron Rebuttal Testimony at p. 4:16; Exhibit Barron-2.

415 Barron Direct Testimony, Exhibit Barron-2.

476 Id. at p. 9:14-16.

477 Brevitz Direct Testimony at p. 39:5-15; Kollen Direct Testimony at pp. 54:17-56:15.
478 Barron Rebuttal Testimony at p. 5:8-10.

479 Id. at p. 5:12-15. Barron Hearing Testimony, July 3, 2013, Tr. 9:44°49”.
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price elasticity changes.480 Thus, the test period would be impacted only slightly, if
at all, by price elasticity.481

Second, Larry W. Holloway for the Attorney General questions the basic
assumptions of the load forecast model, arguing that Big Rivers seems to assume
very little growth in the industrial load and an increasing load in the rural class,
which is allegedly inconsistent with historical data.482 Mr. Holloway is making an
apples-to-oranges comparison because he is inappropriately juxtaposing non-
weather-normalized actuals with forecasted weather-normalized projections.483 In
addition, Big Rivers recognizes the uncertainty regarding the timing and magnitude
of replacement load from industrial customers. Because this replacement load could
take several years to secure, its impacts would be outside the test period in this
case, and Big Rivers properly excluded it from its test period load forecast.484 Also,
Mr. Holloway’s criticism violates the axiomatic rule that past performance is no
guarantee of future results. In light of these mistakes and Mr. Holloway’s failure to
conduct his own forecast analysis, the Commission should reject the Attorney
General’s criticisms of the load forecast.

Big Rivers has used a detailed and rigorous process to develop its load
forecast. The load forecast is reasonable, and it has been approved and identified as

reasonable by RUS.485

480 Barron Rebuttal Testimony at p. 5:8-15.

481 Barron Rebuttal Testimony at p. 8:1-21.

482 Holloway Direct Testimony at p. 22:14-18.

483 Barron Rebuttal Testimony at p. 4:7-8.

484 Berry Direct Testimony at p. 21:9-15; Barron Rebuttal Testimony at p. 4:17-21.
485 Barron Rebuttal Testimony at p. 4:16; Exhibit Barron-2.
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F. Big Rivers’ Production Cost Modeling Is Reasonable.

Big Rivers’ production cost modeling methodology for the test period is
reasonable, accurate, and appropriate for setting rates. Big Rivers’ energy services
and production personnel worked with ACES, a third-party consulting and energy
marketing firm, to prepare the production cost modeling used in the financial model
supporting the application.48 Big Rivers provided ACES with certain inputs for the
model, including fuel contract information, Big Rivers’ load forecast, and generating
unit operating characteristics such as heat rates, capacity, and outage rates.487
ACES, in turn, provided price forecasts for energy and emission allowances and
integrated all of the inputs in its Planning and Risk model.488 To ensure
robustness, ACES provided five runs of the production cost model: a base run, and
four sensitivity runs.48® The appropriate outputs from this model were then
incorporated into Big Rivers’ financial model, 49 and all outputs have been provided
in this proceeding.491

This process has given Big Rivers accurate, reliable production cost data
based on the best information available. The Opposing Intervenors’ criticisms of
Big Rivers’ use of the PACE Global price forecast in a 2012 proceeding492 are clearly

inapplicable as Big Rivers used price forecasts from ACES (not PACE Global) and

486 Berry Direct Testimony at p. 31:9-12.

487 Berry Direct Testimony at p. 31:17-21. See also Big Rivers’ Response to AG 1-97.
488 Berry Direct Testimony at p. 31:21-22.

48 Berry Supplemental Rebuttal Testimony at pp- 6:6-7:9,

490 Jq

491 See Big Rivers’ Response to PSC 1-57.

492 Ackerman Direct Testimony at p. 15:7-15.
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provided a new production cost model for this proceeding. The production cost
model is reasonable.

G. Big Rivers Appropriately Accounted for Its Reserve Funds in Its
Forecast.

In preparing its forecast for this case, Big Rivers appropriately accounted for
its various reserve funds when determining its revenue requirements. As part of
the Unwind Transaction, Big Rivers established three different reserves. The
Economic Reserve (“ER”) cushions the effects of future rate increases for fuel and
environmental expenses on the Rural Delivery Service and Large Industrial
Customer rate classes.4?3 The Rural Economic Reserve (“RER”) serves an identical
purpose for the Rural Delivery Service rate class only, and only upon exhaustion of
the ER.#94 Finally, the Transition Reserve was established to provide assurance to
Big Rivers’ creditors and the ratings agencies that Big Rivers had the protection of
additional liquidity should one or both Smelters cease operations.495 The funds in
the Transition Reserve were reclassified for use for capital expenditures by the
Commission’s March 26, 2013, order in Case No. 2012-00492.496

Big Rivers’ financial model tracks the ER and RER.497 Both are modeled to

mirror their respective tariffs (the Member Rate Stability Mechanism and the Rural

493 Richert Direct Testimony at p. 38:3-6.

494 Richert Direct Testimony at p. 38:6-9.

495 Richert Direct Testimony at p. 38:12-14.

496 See Refinancing Case Order at *5 (“Big Rivers is authorized to use the Transition Reserve funds
to replace up to $35 million of the aforementioned CoBank funds and use them for capital
expenditures in the ordinary course of business”).

497 Siewert Direct Testimony at p. 7:9.
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Economic Reserve Rider), and amounts drawn from those funds are booked as
revenue.498

Big Rivers has proposed no changes to the ER or the RER in response to
Century’s contract termination. As the respective tariffs establish, those funds will
continue to provide rate stability for non-Smelter customers and rural customers,
respectively.4?® Currently, the ER is projected to become exhausted in April 2015
and the RER in March 2017.500 Big Rivers proposes in its filing in the Alcan Rate
Case to accelerate the use of the ER and RER to delay the impact of the rate
adjustment requested in that case.50! Under the proposals in the Alcan Rate Case,
the ER is projected to become exhausted in July 2014, and the RER in April 2015.502

KIUC makes several inaccurate suggestions about the reserve funds, and in
doing so it mischaracterizes the purpose and accounting of those funds.

First, Big Rivers carefully evaluated the possible use of the Transition
Reserve to help it achieve its 1.10 MFIR requirements, as the KIUC suggests,593 but
determined that the reserve cannot be used in this manner. The reserve was
already booked as income at the close of the Unwind Transaction.504 Therefore, it

cannot be used to offset decreases in revenue or increases in expenses, and cannot

498 Sjiewert Direct Testimony at p. 7:11-15.

499 Richert Direct Testimony at p. 39:15-20.

500 See Wolfram Hearing Testimony, July 3, 2013, Tr. 13:12'04”.

501 I

502 [

503 See Richert Direct Testimony at p. 39:1-12. See Bailey Hearing Testimony, July 1, 2013, Tr.
13:138'20” (responding to KIUC’s suggestion of using the reserves to meet MFIR),

504 Richert Direct Testimony at p. 38:16-18, p. 39:8-9.
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help Big Rivers meeting its annual MFIR requirements.5% In addition, the Smelter
Agreements explicitly prohibit including the Transition Reserve in the 1.10
Contract TIER calculation.506

Second, the Transition Reserve was not developed “to make up the
difference”507 in the event of a smelter shutdown.58 As explained in Big Rivers’
testimony in this case? and in the Unwind Transaction,510 the Transition Reserve
provided a mere cushion against the short-term negative financial effects to
reassure creditors and ratings agencies. The Transition Reserve funds were used to
accomplish this very objective.

Third, it is simply untrue that the effects of Big Rivers’ proposed rates are
“understated and temporarily masked because of [Big Rivers’] proposal to use
additional amounts from the Economic Reserve.”s1! It is also untrue that Big Rivers
has “masked the effect of the rate increases due to the Century termination by
increasing the MRSM surcredit for the Rural class.”512 In this proceeding, Big

Rivers is not proposing any changes to the operation of its MRSM tariff rider (which

505 Richert Direct Testimony at p. 39:9-12; Siewert Direct Testimony at p. 7:17-22.

506 Siewert Direct Testimony at p. 13:1-3. See also id. at p. 12:17-21 (explaining that Section 4.7.5(f)
of the Smelter Agreements establish that the Transition Reserve shall not “generate any revenue or
tax liability and the application of funds . . . shall not result in any change in the Net Margins of Big
Rivers.”).

507 Kollen Direct Testimony at p. 39:12-15.

508 Berry Rebuttal Testimony at p. 23:1.

509 See note 115.

510 See Unwind Case, Application, Direct Testimony of C. William Blackburn, p. 85:14-16 (Dec. 28,
2007).

511 Kollen Direct Testimony at p. 9:6-8.

512 Kollen Direct Testimony at p. 52:16-17.
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specifies the use of ER)513 or to the RER tariff rider (which specifies the use of the
RER).514

Fourth, the calculations in the cost of service study were gross of the effects of
the MRSM, resulting in calculated rates consisting of the full amounts without any
offset or reduction that the Members receive from the reserve funds.5!5 These
calculations are transparent and not designed to “mask” the effects of any rate
adjustments, as Mr. Kollen alleges.516

Accordingly, Big Rivers properly accounted for the reserve funds in its
financial model,517 cost of service study,5!8 and its overall forecast.

XII. The Commission Should Approve the Depreciation Rates Determined by Big
Rivers’ 2012 Depreciation Study.

Big Rivers proposes that the Commission approve the Report on the
Comprehensive Depreciation Study (November 2012) prepared by engineering and
consulting firm Burns & McDonnell (the “2012 Depreciation Study”).519 The
methodology used to determine the depreciation rates set forth in Table ES-1 of the
2012 Depreciation Study is the same methodology approved by the Commission in

Big Rivers’ 2011 Rate Case.520

513 Wolfram Direct Testimony at pp. 35:22-36:1; Wolfram Rebuttal Testimony at p. 6:12-15.

514 Wolfram Rebuttal Testimony at p. 6:15-17.

515 Wolfram Rebuttal Testimony at p. 7:1-7.

516 Wolfram Rebuttal Testimony at p. 6:20-22.

517 See note 444.

518 See Section XIII.

519 Kelly Direct Testimony, Exhibit Kelly-1 (“Report on the Comprehensive Depreciation Study
(November 2012)").

520 Kelly Direct Testimony at p. 30:9-12; id., Exhibit Kelly-1, pp. ES-6, I1I-6.
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The 2012 Depreciation Study was conducted to analyze the service life
characteristics, net salvage indications, and depreciation reserve status to
determine appropriate depreciation rates for Big Rivers’ physical plant.521 This
analysis was based on Big Rivers’ generation, transmission, and general plant
historical accounting records as of July 31, 2012.522

The Commission has recognized that “a depreciation study involves the
analysis of a significant amount of information and the preparer’s judgment and
experience.”’523 In this case, Burns & McDonnell used methodologies similar to the
process utilized in completing the Report on the Comprehensive Depreciation Study
(January 2011) (the “2010 Depreciation Study”).52¢ The average service lives are
the same in both studies for all accounts; thus the remaining services lives in the
2012 study merely reflect the passage of time between the two studies.525
Furthermore, the Commission “authorize[d] and approveld] Big Rivers’ use, on a
going-forward basis, of the [2010 depreciation rates),”526 and the depreciation rates
in the 2012 Depreciation Study were developed using the same methodology that

was approved in the 2011 Rate Case.52” As is more fully explained in Section

521 Kelly Direct Testimony at p. 11:12-15.

522 Id. at p. 29:10-12.

523 In the Matter of: An Adjustment of the Gas Rates of the Union Light, Heat, and Power Company,
Order, P.S.C. Case No. 2005-00042, *32 (Dec. 22, 2005).

524 Kelly Direct Testimony at p. 29:12-15. See also 2011 Rate Case, Application, Exhibit 33 (March 1,
2011).

525 Kelly Direct Testimony at p. 29:12-13.

526 2011 Rate Case Order at *20 (modified on reh’g on other grounds).

527 See Kelly Direct Testimony, Exhibit Kelly-1, pp. ES-6, III-6 (containing tables comparing existing
and proposed depreciation rates).
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VIIL.D, Big Rivers requires recovery of the full amount of depreciation it requests in
order to meet its revenue requirement.

In preparing the 2012 Depreciation Study, Big Rivers employed a
methodology approved by both the Commission and the RUS.528 As before, these
depreciation rates and the resulting adjustment in depreciation expense will
produce rates that are fair, just, and reasonable. Accordingly, the Commission
should accept the depreciation rates set forth in the 2012 Depreciation Study.

The Opposing Intervenors suggest that depreciation on the Coleman Station
can be suspended for as long as that plant is idled. However, they offer no
depreciation study showing that the life of the Coleman Station would be extended
for the same number of years that it is idled. They also offer no authority
supporting the position that the life of a plant should be extended for the same
number of years that it is idled. They completely ignore the fact that an idled unit
will continue to depreciate pursuant to the uncontroverted accounting policies and
other authorities cited in Section VIII.D that support continuing depreciation
expense on a temporarily idled (not retired) plant that had previously provided
utility service. They also completely ignore that MISO may require the Coleman

Station to run for reliability purposes.

XIII. The Commission Should Accept Big Rivers’ Cost of Service Study.
As in its 2011 Rate Case, Big Rivers has supported its Application in this

proceeding with a cost of service study designed “to assess Big Rivers’ overall rate of

528 Id.; Richert Rebuttal Testimony at p. 17:1-2 (“The depreciation expense included in this
proceeding is based upon depreciation rates already approved by the RUS.”)
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return on rate base and to determine the relative rates of return that Big Rivers is
earning from each rate class.”52? This study “provides an indication as to whether
each class is contributing its appropriate share of Big River's cost of providing
service,”%3¢ and forms the basis for Big Rivers’ proposed allocation of the rate
increase among its Rural, Large Industrial, and Smelter rate classes, 531

The cost of service study used in this proceeding employs the same
methodology approved by the Commission in the 2011 Rate Case.532 As it did in
that study, Big Rivers here followed the standard methodology for creating an
embedded cost of service study. Under those industry standard practices, the study
was carried out by (1) assigning costs to Big Rivers’ major functional groups (i.e.,
production or transmission costs); (2) classifying the costs as energy-related or
demand-related; and then (3) allocating the costs to the rate classes.533

The Opposing Intervenors have not offered their own cost of service study.
Nevertheless, Attorney General witness Mr. Ostrander offered minor critiques of
specific charges—since addressed by Big Rivers—included in the cost of service
study. As explained below, these critiques are unfounded.

First, the Attorney General’s suggestion that the cost of service study had not
been updated to reflect the rate impact of the Commission’s J anuary 29, 2013

Rehearing Order in the 2011 Rate Case, which was issued after Big Rivers filed its

529 Wolfram Direct Testimony at p. 21:15-17.

530 Jd, at p. 21:18-19.

531 See id. at p. 21:17-19 (“Additionally, the cost of service study provides an indication as to whether
each class is contributing its appropriate share of Big River’s cost of providing service.”)

532 See id. at p. 22:7-11.

533 See id. at p. 22:2-4.

119



10
11
ORY
13
14
15
16
17
18
19

20

direct testimony in this case, is no longer accurate. Big Rivers has submitted
“revised exhibits [that] correctly incorporate the rate impact of the Commission’s
Rehearing Order.”53¢ Second, the small discrepancy identified by the Attorney
General between Big Rivers’ financial model and its cost of service study was
attributable to an inadvertent failure to delete a particular line item from the
financial model ($62,500 in membership dues for the Southeastern Federal Power
Customers, Inc.).535 As explained by Mr. Wolfram, no adjustment to the cost of
service study was required because that study correctly showed that Big Rivers had
decided to forgo its membership in that organization.536

The Opposing Intervenors point to no fixed costs that were Inappropriately
assigned to the demand charge, and they identify no variable costs that were
inappropriately assigned to the energy charge. Given that the rate adjustment
sought in this case predominately results from the cessation of Century’s
contributions to Big Rivers’ fixed costs (as opposed to variable costs), it is entirely
reasonable and understandable that the revenue increase in this case is
predominately derived from the proposed increase to the demand charges.

In sum, Big Rivers’ cost of service study is grounded in a well-recognized
methodology that has been approved by the Commission many times, and it should
be approved.

In addition, the Commission should accept Big Rivers’ proposed revenue

534 Wolfram Rebuttal Testimony at p. 23:20-21. See also Big Rivers’ Response to PSC 2-36; Wolfram
Rebuttal Testimony, Exhibit Wolfram-3.3.

535 Wolfram Rebuttal Testimony at p. 24:1-10.

536 JJ
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allocation methodology, which appropriately eliminates the rural rate class
subsidies. Big Rivers’ cost of service study shows that its rural rate class customers
currently pay less for their electric service than it costs to provide them that
service.537 These customers are currently being subsidized by Big Rivers’ large
industrial and smelter rate class customers. 53 The Commission made clear in the
2011 Rate Case that it wished to eliminate this disparity, explicitly acknowledging
a goal of “moving to cost-of- service-based rates for all classes.”539 To help
accomplish that goal, the Commission ordered “that the Rural subsidy should be
reduced by an amount greater than [that] proposed by Big Rivers” at the time 540

As a result of the Commission’s 2011 Rate Case Order, the current rural
subsidy is relatively small compared to what it was previously. In this proceeding,
Big Rivers proposes to continue that gradual trend by eliminating “the [remaining]
subsidy that the Rural rate class receives in total from the Large Industrials and
the Smelters.”54! Specifically, Big Rivers allocated the proposed revenue increase in
a manner “designed to eliminate the gap between the rate of return shown in the
cost of service study for the Rurals and the rate of return for the other classes on a
combined basis.”542 Under the present proposal, the rural class rate of return would

be equivalent to both the rate of return for the total system and the rate of return

537 Wolfram Direct Testimony at p. 27:7-9, p. 29:15-18; Wolfram Rebuttal Testimony, Exhibit
Wolfram-4.3, p. 11.

538 2011 Rate Case Order at *38.

539 Id, at *47.

540 J .

541 Wolfram Direct Testimony at p. 29:18-20.

542 Id, at p. 29:15-18.
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for the combined large industrial and smelter rate classes.543

This methodology ensures that “the impact of the proposed rate relief,
including the impact of the Century contract termination, is shared by all classes on
a cost-of-service basis”544 as the Commission directed in the 2011 Rate Case. Big
Rivers’ proposal to eliminate interclass subsidies is supported by the KIUC and is
not contravened by the other Opposing Intervenors.545 Big Rivers’ proposed revenue
allocation methodology should therefore be adopted.

XIV. Big Rivers Should Be Granted Authority to Establish a Regulatory Asset and
Amortize Certain Severance Costs.

Big Rivers has included anticipated severance expenses in the fully
forecasted test period related to the possible idling of a power plant, and it should
be granted the authority to establish a regulatory asset to amortize those severance

expenses over a sixty-month period.546

543 Id. at pp. 29:20-30:19. As explained in the Direct Testimony of Mr. Wolfram, the Large Industrial
class rate of return can never equal the Smelter class rate of return because the Smelter base rate is
determined by adding certain contractually required surcharges to the Large Industrial base rate.
See id. at p. 28:3-21. However, as explained in text above, Big Rivers can—and proposes to—allocate
the proposed rate increase so that the combined rate of return for the Large Industrial and Smelter
classes is equal to both the Rural and overall system rates of return.

544 Bailey Direct Testimony at p. 13:10-12.

545 Kollen Direct Testimony, p. 61:6-8 (“Q: Should the Commission adopt the Company’s proposal to
eliminate the Rural subsidy and set rates at cost of service? A: Yes. It is generally appropriate to set
rates at cost of service. It is especially so here.”)

546 Speed Direct Testimony at p. 19:20-21. See also Joint Application of Louisville Gas and Electric
Company and Kentucky Utilities Company for an Order Approving Proposed Deferred Debits and
Declaring the Amortization of the Deferred Debits to be Included in Farnings Sharing Mechanism
Calculations, Order, P.S.C. Case No. 2001-00169 (Dec. 3, 2001) (permitting a five year amortization
period for “VDT” workforce reduction costs); The Application of East Kentucky Power Cooperative,
Inc. for an Order Approving Accounting Practices to Establish a Regula tory Asset Related to Certain
Replacement Power costs Resulting from Generation Forced Outages, Order, P.S.C. Case No. 2008-
00436, *4 (Dec. 23, 2008) (indicating that extraordinary or nonrecurring expense that over time will
result in a savings that fully offsets the cost should be recovered over a five-year period).
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Big Rivers assumed for the purposes of preparing its forecast that plant
employees 61 years of age or older would choose severance and that those less than
61 would choose to exercise their right under the labor agreement to displace less
senior employees or fill vacancies at other power plants operated by Big Rivers.547
Although Big Rivers is required to negotiate in good faith the final severance costs
with the International Brotherhood of Electrical Workers,548 the severance costs in
Big Rivers’ forecast are a reasonable assumption based upon the best available
data.549

In the budget, a regulatory account has been set up for these costs in August
2013, and the costs are amortized over sixty months beginning September 2013.550
Because the amortization begins in the first month of the fully forecasted test
period, this item is already included and does not require a pro forma adjustment to
test period expenses.’5! This approach is consistent with the Commission practice
of requiring a utility to request Commission approval to establish a regulatory asset
to defer certain non-recurring costs when incurred (rather than charge them to
expense at that time) to preserve the right to seek rate recovery of those costs.552

Even though the Opposing Intervenors complain that severance may be
delayed by a few months if Coleman Station is put into SSR status, that possibility

remains uncertain, and the regulatory asset should still be established. As

547 Direct Testimony of James V. Haner, Application, Tab 70 (“Haner Direct Testimony”), p. 10:11-15
(Jan. 15, 2013).

548 Berry Hearing Testimony, July 2, 2018, Tr. 15:03°20”.

549 Id. at Tr. 15:02°45”,

550 Speed Direct Testimony at pp. 19:22-20:2.

551 Id. at p. 20:2-4.

552 2011 Rate Case Order at *15-16.
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explained in Section X, above, if any such benefits materialize, Big Rivers will
(consistent with its not-for-profit cooperative status) be sure that its Members and
their member-owners benefit.

Accordingly, the Commission should grant Big Rivers the authority to
establish a regulatory asset and amortize certain severance costs.

XV. BigRivers’ Rate Case Expenses Are Fair, Just, and Reasonable and Should
Be Amortized Over 36 Months.

It is a well-settled principle of utility law that rate case expenses “must be
included among the costs of operation in the computation of a fair return.”s53 Big
Rivers is entitled in this proceeding “to recover all prudent and reasonable rate case
costs.”554 As the Commission has repeatedly stated, its “typical practice for many
years has been to allow [a] utility to amortize its rate case expenses over a three-
year period and include the annual amortization expense in determining the
utility’s required revenue increase.”555

Big Rivers’ rate case expenses satisfy this “prudent and reasonable” standard
and should be approved. As explained in Section VII above, this case is “critical to
Big Rivers’ financial viability.”556 Consequently, the associated costs are a
necessary and prudent investment in Big Rivers’ future.

Moreover, as discussed in Section XI.A above, reliance on a historical test

583 In the Matter of- Application of Kentucky-American Water Company for an Adjustment of Rates
Supported By a Fully Forecasted Test Year, Order, P.S.C. Case No. 2010-00036, *73 (Dec. 14, 2010)
(citing West Ohio Gas Co. v. Public Utilities Comm 'n, 294 U.S. 63, 74 (1935)).

554 In the Matter of- Application of Kentucky-American Water Company to Increase Its Rates, Order,
P.S.C. Case No. 97-034, *32 (Sept. 30, 1997).

555 2011 Rate Case Rehearing Order at *3 n.2.

556 Speed Rebuttal Testimony at p. 11:2
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year was not a viable option in this case because of the unique circumstances
surrounding Century’s contract termination. These unique circumstances also
indicate that Big Rivers’ reasonable expenses in this case cannot simply be
benchmarked against those in prior proceedings. The Commission has previously
recognized that, due to “the additional work necessitated by the use of a future test
year,” rate case expenses will likely be higher in forecasted test period cases than in
historical test period cases.?57 Furthermore, the Commission has held that:

“[plursuant to KRS 278.180, a utility has the discretion to

choose the timing of its rate case applications. There is

nothing in KRS 278 that authorizes the Commission to

adopt a disincentive to, in effect, penalize a utility for

exercising its right to seek rate relief.’ It would be a

disincentive to [a utility] if its shareholders are denied the

opportunity to recover all prudent and reasonable rate
case costs.”558

Here, Big Rivers’ reliance on a forecasted test period was necessitated by the
significant future impact of Century’s unilateral contract termination, and the costs
incurred in connection with this case were prudent.

In addition to these generally-recognized factors, the actions of the Opposing
Intervenors directly contributed to a significant portion of Big Rivers’ expenses in
this proceeding. Most notably, Big Rivers was required to respond to more than
1,600 data requests, counting subparts. More than half of those requests were

served by the Attorney General, alone.55® It is ironic, to say the least, that the

557 Kentucky-American Water, Order, P.S.C. Case No. 97-034 at *32. See also Speed Rebuttal
Testimony at p. 7:16-17 (explaining “that a rate case based on a fully forecasted test year is more
factually complicated than a rate case based on a historical test year”).

558 Kentucky-American Water, Order, P.S.C. Case No. 97-034 at *32.

559 Speed Rebuttal Testimony at pp. 7:22-8:3.
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Attorney General can serve more than 800 data requests, then turn around and
argue against recovering the costs necessary for Big Rivers to respond to those
requests. Similarly, Big Rivers incurred additional costs as a result of the
procedural complications necessitated by the late intervention of Sierra Club, as
well as multiple last-minute motions, including eleventh hour attempts to
reschedule the final hearing and alter previously uncontested Commission decisions
regarding confidential treatment.560 In light of their actions in this proceeding, it is
disingenuous for the Opposing Intervenors to suggest that Big Rivers’ rate case
expenses are somehow inappropriate.

Even in the face of these difficult circumstances, Big Rivers has remained
attentive throughout to the issue of legal and professional costs. Although Big
Rivers does not have in-house counsel or a rates department (and therefore does not
have to bear those costs full-time),5! Big Rivers has relied where possible on in-
house employees to ensure filing compliance and to perform document production
tasks. %2 Big Rivers has also adopted “a common sense approach to the division of
labor that has allowed it to efficiently perform all necessary work and provide all
requested information on the timeline established by the Commission.”563

For preparation of its rate filings, Big Rivers turned primarily to regional

counsel at Sullivan, Mountjoy, Stainback & Miller PSC (“SMSM”) and Dinsmore &

560 Jd. at p. 11:5.

561 Speed Hearing Testimony, July 3, 2013, Tr. 9:40'00".
%2 Speed Rebuttal Testimony at p. 8:9-12.

563 Id. at p. 8:6-8.

126



10

11

13

14

15

16

17

18

19

Shohl LLP (“Dinsmore”).54 These firms have significant expertise appearing before
the Commission, they are located near Big Rivers’ and the Commission’s offices, and
they bill at rates commensurate with other Kentucky firms.565

Big Rivers relied upon national and specialized counsel only where it was
essential to the particular task being performed and reasonable under the
circumstances. For example, it relied upon attorneys from Hunton & Williams for
the limited purpose of responding to environmental issues raised in certain data
requests. That firm has been representing Big Rivers on those very issues, and it
was uniquely suited to assist with its responses to those requests, and its fees in
this matter were very low due to the limited nature of the work.566 Similarly, Big
Rivers engaged Haynes and Boone solely to advise it on the highly specialized
restructuring and bankruptcy issues raised by the Opposing Intervenors.567
Likewise, Big Rivers has used counsel from Orrick, Herrington & Sutcliffe only in a
limited capacity to advise it about issues related to the Unwind Transaction, the
smelter contracts, Century contract negotiations, and Big Rivers’ financing
transactions—highly specialized subjects on which Orrick has or currently is
representing Big Rivers.568 Big Rivers has not used Hogan Lovells in this
proceeding.

Big Rivers has also been diligent about providing invoices for legal and

564 Id. at p. 8:17-20.
565 Id. at pp. 7:21-8:2,
566 Id. at p. 9:3-10.
567 Id, at p. 9:11-18.
568 Id. at p. 9:14-17.
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professional services on an ongoing basis. In addition to providing significant cost
information in its responses to data requests,569 Big Rivers filed monthly
supplements and also filed a special supplement on June 21, 201357 to ensure that
all legal and professional services invoices had been accounted for and produced.
Although the Opposing Intervenors raised concerns about certain Haynes Boone
invoices not being filed in a timely manner, they cannot identify any such items
that Big Rivers failed to produce in response to their discovery requests on that
topic; in fact, those invoices were provided on June 18, 2013, two weeks in advance
of the evidentiary hearing.571 Thus, all charges for legal fees for this rate case are
supported by detailed invoices.

Big Rivers also relied heavily on Catalyst Consulting to assist in the
preparation of the rate filing. Catalyst Consulting will come in under budget.
Despite that success, Attorney General witness Mr. Ostrander complains that the
estimated fees were not 100% accurate. However, as with Big Rivers’ legal fees, all
Catalyst Consulting’s charges for this rate case are supported by detailed invoices.

Kentucky law entitles Big Rivers “to recover all prudent and reasonable rate
case costs.”5’2 This case has featured a lengthy and comprehensive application

process, extensive procedural activity, more than 1600 data requests, over 700

569 Big Rivers’ Response to PSC 1-54; First Updated Response to PSC 1-54 (Feb. 15, 2013); Big
Rivers’ Second Updated Response to PSC 1-54 (March 18, 2013); Big Rivers’ Third Updated
Response to PSC 1-54 (April 19, 2013); Big Rivers’ Fourth Updated Response to PSC 1-54 (May 17,
2013); Big Rivers’ Fifth Updated Response to PSC 1-54 (June 18, 2013); Big Rivers’ Supplemental
Response to PSC 1-54 (June 21, 2013); Big Rivers’ Sixth Updated Response to PSC 1-54 (July 24,
2013).

570 See Big Rivers’ Supplemental Response to PSC 1-54.

571 See Big Rivers’ Fifth Updated Response to PSC 1-54.

572 Kentucky-American Water, Order, P.S.C. Case No. 97-034 at *32.
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pages of testimony and exhibits, and a long three-day evidentiary hearing. As was
explained in greater detail by Ms. DeAnna M. Speed, Big Rivers’ Director Rates and
Budgets, all of Big Rivers’ rate case expenses are prudent and reasonable under the
circumstances.’”8 Consistent with the Commission’s standard practice, Big Rivers
should therefore be permitted “to amortize its rate case expenses over a three-year
period and include the annual amortization expense in determining the . . . required
revenue increase.”574

XVI. Big Rivers’ Proposed Pro Forma Adjustments to the Calculation of Its

Revenue Requirement Produce Fair, Just, and Reasonable Rates.

Pursuant to the Commission’s regulations, “the financial data for the
forecasted period shall be presented in the form of pro forma adjustments to the
base period.”5”5 These adjustments are properly limited to the twelve months
following the suspension period.576 For the reasons described below, Big Rivers’ pro
forma adjustments to the calculation of its revenue requirement produce fair, just,
and reasonable rates and should be accepted by the Commission.

A The Adjustments Made to Remove Revenues and Expenses Addressed
in the 2011 Rate Case Produce Fair, Just, and Reasonable Rates.

Big Rivers submitted this Application for a rate adjustment on J anuary 16,
2013. At that time, the Commission had not yet issued a decision on the pending
request for rehearing of the 2011 Rate Case. Big Rivers acknowledged that it would

need to adjust the rates proposed in this proceeding “[s]hould the Commission issue

578 See Speed Rebuttal Testimony at pp. 7-16.
574 2011 Rate Case Rehearing Order at *3 n.2.
575 807 KAR 5:001(16)(11)(a).

576 See 807 KAR 5:001(16)(11)(b).
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an order on rehearing in Case No. 2011-00036 that results in base rates that differ
from the rates in effect at the time this filing was prepared.”577

On January 29, 2013, the Commission issued its Rehearing Order in the 2011
Rate Case, granting Big Rivers an increase in its wholesale base rates sufficient to
generate additional annual revenues of $1,042,535.578 Approximately two weeks
later, the Commission Staff served its second set of data requests upon Big Rivers,
including a request that Big Rivers “[plrovide revisions of all exhibits that will
change due to this change in Big Rivers’ rates.”

In response to the Rehearing Order and PSC 2-36, Big Rivers filed new
versions of nine separate exhibits.57 Big Rivers later revised those numbers
slightly to correct a minor error and submitted new versions of those exhibits.580 Ag
a result of these filings, Big Rivers has appropriately adjusted for all rate base
changes introduced by the Rehearing Order.58! Thus, the adjustment to remove
revenues and expenses addressed in the 2011 Rate Case produce fair, just, and
reasonable rates and should be accepted by the Commission.

B. The Adjustments Made to Account for Fuel Cost Expenses and

Revenues Included in the Fuel Adjustment Clause, to Remove the

Environmental Surcharge, and to Remove Non-FAC Purchase Power
Agreement Revenues Produce Fair, Just, and Reasonable Rates.

Consistent with standard Commission practice, Big Rivers has also made

adjustments to remove all revenues and expenses associated with “full-recovery cost

577 Wolfram Direct Testimony at p. 37:5-8.

578 2011 Rate Case Rehearing Order at *39-40.

579 See Big Rivers’ Response to PSC 2-36.

580 See Wolfram Rebuttal Testimony at pp. 22:10-23:22.
581 Jd. at p. 23:20-21.
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tracker[s].” 582 Accordingly, Big Rivers has made adjustments to remove fuel
expenses and revenues addressed by the Fuel Adjustment Clause (“FAC”) rate
mechanism, to remove the environmental surcharge, and to remove non-FAC
Purchase Power Agreement revenues. 583 No party has disputed these adjustments.

The revenue and expense values associated with the FAC mechanism
adjustment are identical because Big Rivers based its Application on a fully
forecasted test year and assumes perfect rate treatment for the FAC rate
mechanism.5¢ Because these adjustments account only for revenues and expenses
accounted for in the separate FAC rate mechanism, they produce fair, just, and
reasonable rates and should be accepted by the Commission.

Big Rivers similarly has projected zero net impact to its fully forecasted rates
from environmental surcharges. Since 2008, the Commission has allowed Big
Rivers to collect an “Environmental Surcharge.”585 Because that surcharge
“provides for full recovery of approved environmental costs that qualify for the
surcharge,” Big Rivers properly made an adjustment “to eliminate ES revenues and
expenses during the test year.”58 Accordingly, these adjustments produce fair, just,

and reasonable rates and should be accepted by the Commission.

582 Wolfram Direct Testimony at p. 15:17-18.

583 Id. at p. 15:4-12.

584 Id, at p. 15:10-12.

585 See, e.g., In the Matter of: An Examination by The Public Service Commission of The
Environmental Surcharge Mechanism of Big Rivers Electric Corporation For The Six-Month Billing
Periods Ending January 31, 2012 and July 31, 2012 and The Pass Through Mechanism of Its Three
Member Distribution Cooperatives, Order, P.S.C. Case No. 2012-00534, *1 n.1 (May 6, 2013).

586 Wolfram Direct Testimony at p. 15:18-20. See also Wolfram Rebuttal Testimony, Exhibit
Wolfram-2.3, p. 4, Reference Schedule 1.02.
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For the same reason, Big Rivers made an adjustment to eliminate from its
proposed base rates any projected revenues and expenses associated with the Non-
Fuel Adjustment Clause Purchased Power Adjustment (“Non-FAC PPA”). As with
the Environmental Surcharge, the Commission has permitted Big Rivers to recover
Non-FAC fuel recovery costs through a full-recovery cost tracker.587 Therefore, “an
adjustment was made to eliminate Non-FAC PPA revenues and expenses during
the test year.”588 This adjustment produces fair, just, and reasonable rates and
should be approved by the Commission.

C. The Adjustments to Remove Certain Revenues and Expenses

Consistent with Commission Practice Produce Fair, Just, and
Reasonable Rates.

Big Rivers made additional adjustments to remove certain expenses that are
not “includable in a gas or electric utility’s cost of service for rate-making purposes”
pursuant to 807 KAR 5:016 and Commission precedent. First, Big Rivers adjusted
its operating expenses to remove $55,756 in promotional advertising expenses.589
Second, Big Rivers adjusted its expenses to exclude $70,923 in political lobbying
expenses, including the “costs for an outside firm,” “the portions of Big Rivers’
internal expenses related to lobbying,” and “the portion of National Rural Electric

Cooperative Association (‘NRECA”) dues that NRECA specifies on its invoices as

587 See Wolfram Direct Testimony at p. 16:5-7; 2011 Rate Case Order at *51 (describing Big Rivers’
Non-FAC PPA recovery mechanisms for smelter and non-smelter customers).

%88 Wolfram Direct Testimony at p. 16:7-8; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p. 5,
Reference Schedule 1.03.

589 Wolfram Direct Testimony at p. 16:11-13; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p.
6, Reference Schedule 1.04.
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lobbying-related.”5®0 Third, Big Rivers adjusted its operating expenses to remove
$140,357 in annual economic development payments to its Members.??1 Fourth, Big
Rivers adjusted its operating expenses to eliminate $63,328 in donations
expenses.?2 Fifth, Big Rivers adjusted its operating expenses to eliminate $132,766
in Touchstone Energy dues.598 No party has disputed these adjustments. These
adjustments, which are consistent with standard Commission practice, result in
rates that are fair, just, and reasonable rates and should be accepted by the
Commission.

D. The Adjustment to Reflect the Amortization of Rate Case Expenses

from Big Rivers’ Previous Rate Case, Case No. 2011-00036, Produces
Fair, Just, and Reasonable Rates.

Big Rivers made an adjustment reflecting the amortization of rate case
expenses from the 2011 Rate Case.5%¢ The adjustment of $203,352 (revised from the
originally-filed amount of $640,753 to reflect the effect of the Rehearing Order)
properly reflects the amortization of Big Rivers' professional services costs related
to the principal case, amortized over a three-year period in accordance with prior

Commission practice.595

590 Wolfram Direct Testimony at p. 16:16-22; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p.
7, Reference Schedule 1.05.

591 Wolfram Direct Testimony at p. 17:1-6; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p. 8,
Reference Schedule 1.06.

592 Wolfram Direct Testimony at p. 17:7-10; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p. 9,
Reference Schedule 1.07.

593 Wolfram Direct Testimony at p. 17:11-15; Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p.
10, Reference Schedule 1.08.

594 Wolfram Direct Testimony at p. 17:18-19.

59 Wolfram Rebuttal Testimony, Exhibit Wolfram Rebuttal-2.3. 2011 Rate Case Order at *6
(approving recovery of rate case expenses “[blased on a three-year amortization”).
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Big Rivers is not proposing a pro forma adjustment to amortize the rate case
expenses associated with the current proceeding.5% As discussed in Section XV, Big
Rivers included the projected rate case expenses for this proceeding in its budget,
amortized over a 36-month period beginning September 2013.597 Because the
amortization of the costs of the present case is already included in the fully
forecasted test period, Big Rivers does not propose a related pro forma adjustment
to test year expenses.598

Big Rivers’ adjustment to reflect the amortization of the previous rate case
expenses produces fair, just, and reasonable rates and should be accepted by the
Commission.

E. The Adjustment to Eliminate Certain Non-Recurring Labor Expenses
at the Coleman Station Produces Fair, Just, and Reasonable Rates.

Big Rivers proposes an adjustment to eliminate certain expenses associated
with a possible plant lay-up.59° The adjustment was calculated to eliminate the
burdened labor expenses for one idled power plant and plant-related staff included
in the 2013 budget in September, October, and November when the anticipated lay-
up is to occur.6%° Because these costs are non-recurring from a ratemaking
standpoint, they should be excluded from the rate base.601

As discussed in Section XI.D above, Big Rivers now anticipates idling the

Coleman Station instead of the Wilson Station. However, because the fixed

596 Wolfram Direct Testimony at p. 18:8.

597 Wolfram Direct Testimony at p. 18:9-10.

598 Wolfram Direct Testimony at p. 18:11-13.

599 Wolfram Direct Testimony at p. 18:16-18.

600 Wolfram Rebuttal Testimony, Exhibit Wolfram-2.3, p. 12.
601 Wolfram Direct Testimony at p. 18:21-22.
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operating costs (labor, non-labor operating & maintenance) of these two stations are
essentially the same, that operational change does not impact Big Rivers’ forecast or
the calculation of this adjustment.602 Additionally, as discussed in Section XIV, if
Coleman must run on SSR status to maintain reliability, Big Rivers has ensured
that the savings from forgoing severance costs will inure to the Members and the
member-owners. No party has disputed these adjustments. Accordingly, Big
Rivers’ adjustment to eliminate these non-recurring expenses produces fair, just,
and reasonable rates and should be approved by the Commission.

F. The Adjustments Normalizing Annual Expenses for Outside
Professional Services Produce Fair, Just, and Reasonable Rates.

Big Rivers made an adjustment to normalize annual expenses for certain
outside professional services.603

Big Rivers normalizes expenses incurred for three different initiatives that
require the use of outside professional services into a single adjustment.604 First,
Big Rivers budgets $445,000 to prepare an Integrated Resource Plan (“IRP”) every
three years.695 Due to timing issues, $151,000 is included in the test period, while
the remaining costs for the upcoming IRP were budgeted to be incurred prior to the
test period.6% This adjustment normalizes the full cost for the professional services

related to the IRP over three years.607

602 See Berry Rebuttal Testimony, Exhibit Berry Rebuttal-2.

603 Wolfram Direct Testimony, Exhibit Wolfram-2, Reference Schedule 1.11.

604 Wolfram Direct Testimony at p. 20:9-10; Wolfram Direct Testimony, Exhibit Wolfram-2,
Reference Schedule 1.11.

605 Wolfram Direct Testimony at p. 19:14-16.

606 Jd, at p. 19:16-18.

807 Id. at p. 19:18-19.
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Second, Big Rivers prepares a load forecast every two years for which it
budgets $65,000.6%8 The proposed adjustment normalizes the full cost for the
professional services related to the load forecast over two years.609

Finally, from time to time, Big Rivers initiates a Transient Stability Study for
transmission system reliability purposes.61® Big Rivers budgeted $30,000 for this
initiative in the test period.61! Because there is no set periodicity for this study, the
proposed adjustment removes this cost from the revenue requirement.612

No party has disputed this adjustment. This adjustment produces fair, just,
and reasonable rates and it should be accepted by the Commission.

G. The Adjustments to the Revenue Requirements to Account for Demand

Side Management Programs Produce Fair, Just, and Reasonable
Rates.

Big Rivers makes an adjustment to ensure that expenses of $1 million for
Demand Side Management ("DSM") and energy efficiency programs are included in
the revenue requirement and allocated only to the Rural Delivery Service rate
class.613

Big Rivers sought and was granted a $1 million pro forma adjustment for its

DSM/energy efficiency programs in the 2011 Rate Case.614 In 2012, Big Rivers

608 Jd. at p. 19:20-21.

609 Id. at pp. 19:22-20:2.

610 Jd. at p. 20:3-4.

811 Jd. at p. 20:4-5.

812 Id, at p. 20:6-8.

613 Id. at p. 20:13-16; Exhibit Wolfram-2.3, p. 14.

614 See 2011 Rate Case, Application, Exhibit 48, p- 20:13-25 (Mar. 1, 2011).
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offered ten DSM programs that the Commission approved.615 As reiterated in the
hearing testimony of Ms. Lindsay N. Barron, Big Rivers’ Vice President Energy
Services, Big Rivers did not spend the entire $1 million in 2012616 but Big Rivers
intends to spend not only the $1 million that was approved in Case No. 2011-00036
but also the amount that was left over from 2012.617 Big Rivers has a number of
DSM programs that it will be implementing or continuing during the forecasted test
period, and it regularly meets with its Members to discuss how to increase
participation$!8 and considers new programs or ways to improve implementation on
an ongoing basis.619 In total, Big Rivers has budgeted approximately $1.3 million
for its DSM/energy efficiency programs in 2013.620 Consistent with the
Commission’s findings in the 2011 Rate Case, the proposed rates assign all of the
DSM expenses to the Rural rate class.62!

This adjustment removes the amounts that exceed $1 million from the test
period revenue requirement because these amounts are non-recurring.522 No party
has disputed this adjustment. The adjustment produces fair, just, and reasonable

rates and should be accepted by the Commission.

815 See In the Matter of- Tariff Filing of Big Rivers Electric Corporation to Implement Demand-Side
Management Programs, Order, P.S.C. Case No. 2012-:00142 (Aug. 22, 2012).

616 Barron Hearing Testimony, July 3, 2013, Tr. 10:26'43” (“we haven't yet had enough participation
to actually spend the $1 million that we asked for”). See also Yockey Direct Testimony at p. 16:12-
13.

617 Wolfram Direct Testimony at pp. 20:20-21:2.

618 Barron Hearing Testimony, July 3, 2013, Tr. 10:28°20”.

619 Id, at July 3, 2013, Tr. 10:32'55".

620 Wolfram Direct Testimony at p. 21:2-3.

621 Id. at p. 37:9-12.

622 Id. at p. 21:4-6.
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H.  The Adjustment to Account for the Refinancing of the RUS Series A
Note, As Set Forth in Response to PSC 2-13, Produces Fair, Just, and
Reasonable Rates.

Big Rivers made an adjustment to reflect the cost savings from the
refinancing of the RUS Series A Note. Big Rivers had sought approval for its
refinancing of the RUS Series A Note in Case No. 2012-00119,623 and the calculation
of the effect on the revenue requirement was initially provided in the Response and
Attachment for the Response to AG 1-63. The calculation later changed as a result
of the Commission’s approval of Big Rivers’ refinancing in Case No. 2012-00492.624
Big Rivers has provided these figures in the Response and Attachment for the
Response to PSC 2-13. The adjustment produces fair, just, and reasonable rates
and should be accepted by the Commission.

XVII. The Opposing Intervenors’ Proposed Adjustments Are Not Fair, Just, and
Reasonable and Should Be Rejected.

Big Rivers discusses above the disastrous consequences of the Opposing
Intervenors’ positions that Big Rivers’ proposed rate relief should be rejected. The
following sections address the specific adjustments proposed by the Opposing
Intervenors. For the reasons stated in Section VII above and for the reasons stated

below, the Opposing Intervenors’ proposed adjustments should be rejected.

623 In the Matter of- Application of Big Rivers Electric Corporation for Approval to Issue Evidences of
Indebtedness, Application, P.S.C. Case No. 2012-00119 (March 28, 2012).

624 See Wolfram Rebuttal Testimony, pp. 21:21-22:3 (refinancing of RUS Series A affected calculation
of this adjustment), pp. 22:6-23:17 (describing revised exhibits); Big Rivers’ Attachment for and
Response to PSC 2-13 (detailing revisions resulting from a successful refinancing).
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A. Big Rivers’ Management Decisions Have Been Reasonable, and the
Opposing Intervenors Cannot Show Otherwise.

Many of the Opposing Intervenors’ proposals hinge on unsubstantiated
allegations of poor decision-making, bad faith, and bad character on the part of Big
Rivers.625 As established above, Big Rivers’ management has at all times acted in
good faith and engaged in reasonable decision-making.626 Even if Big Rivers had
not made that showing, however, the law has a long-established presumption that a
utility’s management decisions are reasonable. The Opposing Intervenors have
offered nothing but the most speculative suspicions in support of their inappropriate
accusations. They have not, and cannot, overcome this presumption of
reasonableness. Consequently, the Opposing Intervenors’ proposed adjustments
should be rejected.

It is a longstanding principle of law that utility “[m]anagement decisions are
presumed to be reasonable.”62” As explained by the Commission, “[t]he burden of
overcoming the presumption of managerial good faith falls on the party challenging
1t.7628 A decision-maker cannot rely on hindsight to judge management’s actions;
rather, “lm]Janagement must be judged on what was known or should have been

known at the time of its decision.”629

625 Bailey Rebuttal Testimony at pp. 13:2-15:2.

626 Id, at p. 13:10-17.

627 West Ohio Gas Co. v. Ohio Pub. Util. Comm'n, 294 U.S. 63 (1935).

628 In the Matter of Proposed Adjustment of the Wholesale Water Service Rates of the City of
Pikeville, Kentucky, Order, P.S.C. Case No. 2002-00022, *15-16 (Oct. 18, 2002) (finding that utility’s
decisions were reasonable despite certain “concerns” of the Commission).

629 Id. at *15 (internal citations omitted).
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Here, as discussed in detail in the subsections below, the Opposing
Intervenors have uniformly failed to substantiate the allegations that underlie their
proposed adjustments, and have thus failed to meet their burden of proof to
overcome the presumption of managerial good faith. Moreover, as set forth
throughout the brief above, Big Rivers’ decisions were reasonable and well-
supported. Indeed, many decisions, such as the focus on increasing revenues via off-
system sales, were a direct result of the Commission’s order in the Unwind
Transaction.

For these reasons, the Commission should reject all of the Opposing
Intervenors’ proposals based on unsubstantiated allegations of bad faith and poor
decision-making.

B. Big Rivers’ 1986 Rate Case Involved a Very Different Set of Facts
Than Those at Issue in this Proceeding.

The Opposing Intervenors have also repeatedly invoked the Commission’s
March 17, 1987 order in Case No. 9613 (the “9613 Order”) throughout this
proceeding,530 no doubt because the Commission denied Big Rivers’ rate request in
that case.83! However, because of the dramatic differences in factual circumstances,
the rejection of proposed rates in the 9613 Order sheds no light on this proceeding

and no light on whether Big Rivers’ proposed rates are fair, just, and reasonable.

630 See, e.g., Kollen Direct Testimony at p. 21 n. 15.
631 See generally 9613 Order.
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The Commission had before it in Case No. 9613 a workout plan that was
agreed upon by Big Rivers and its creditors.632 Big Rivers’ assets were being
foreclosed upon by REA (now RUS),633 and REA had refused to advance committed
loan funds to Big Rivers so Big Rivers could complete the Wilson Station.63¢4 In the
9613 Order, the Commission stated that “[t]he overriding issue in this case is the
workout plan [with the smelters], not a proposed rate increase.”635 The Commission
denied Big Rivers’ proposed rates in that case because it found that the proposed
“workout plan will not provide for a workable, long-term solution to Big Rivers’
financial problems . .. .”636 It then required the parties to continue negotiating a
new workout plan that established an aluminum-market-based pricing approach for
the smelters.637

None of these facts are at issue in this case. The Smelters have terminated
their retail electric agreements; consequently, the concerns about fluctuations of the
global aluminum market are simply not present here.638 Similarly, a “workout plan
with the smelters” is not at issue in this case, as the arrangements with the
Smelters will have no adverse impact beyond what would be experienced if they
simply ceased smelting operations. Also, as discussed above, Big Rivers has already

begun implementation of a workable, long-term solution to the financial difficulties

832 See 9613 Order at *16 (“[tJhe overriding issue in this case is the workout plan”).

633 Id, at *9.

634 I

635 Id. at *16.

636 Id. at *46. See also id. at *17 (“Since our approval of this rate increase would trigger the
operation of the workout plan, we reject the rate increase as unreasonable.”).

637 Id. at *44 (ordering Big Rivers and the smelters to “negotiate a flexible rate plan that recognizes
the cyclical nature of the [aluminum] industry”).

638 Id, at *44-46.
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created by the Smelters’ contract terminations: the Mitigation Plan. In short, the
central factual issues that drove the Commission’s decision in the 9613 Order are
not issues in this case.

Moreover, the various stakeholders and the Commission had the luxury of
time in the 9613 case, a fact central to the Commission’s ultimate decision to order
further negotiations and initiate a new proceeding to monitor those negotiations.639
Here, as explained in Section VILB, Big Rivers does not have that luxury.

Century’s unilateral contract termination, pursuant to the Smelter Agreements
approved by the Commission, put Big Rivers on a 12-month timer. At the end of
those 12 months (August 20, 2013), Big Rivers’ revenue deficiency must be resolved,
or Big Rivers will almost certainly face bankruptcy. There is simply no time for
deferring a decision in this matter, just like there is no time for further negotiations
like those provided for in the 9613 Order.

Despite these significant differences, the 9613 Order does shed light on one
issue that remains relevant. In that case, as in this case, certain witnesses
advocated for Big Rivers’ bankruptcy. The Commission rejected that approach, as it
should now, stating:

The Commission does not see bankruptcy as a preferable
option for Big Rivers. Bankruptcy would prolong the
corrosive uncertainty in the Big Rivers service territory.

It could prove unfortunate for both customers and
creditors.640

639 Id. at *42-43, *46-47.
640 Jd. at *41.
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This analysis remains accurate and it will hopefully continue to guide the
Commission’s consideration of this matter.

C. The Commission Should Reject the Attorney’s General’s Proposed
Adjustments.

1. The Commission should reject proposed adjustment OAG-1-DB
to remove lost margins due to the impact of the Century
termination.

The Attorney General proposes removing approximately $63 million from Big
Rivers’ revenue requirements in order to prevent any recovery of “lost margins due
to Century’s departure.”4l The Commission should reject this proposed adjustment
because it would lead directly to the disastrous financial consequences described in
Section VII.C and because it is premised solely on a serious mischaracterization of
the Unwind Transaction.

Strangely, the Attorney General apparently intends this adjustment to be
punitive. The entire premise for its adjustment is its characterization of the
Unwind Transaction as a “bargained-for exchange regarding the terms, conditions
and rates under which BREC would provide power to the smelters.”642 According to
Attorney General witness David Brevitz, the fact that the Unwind Transaction was
a “bargained-for exchange” means that under no circumstances should any class of
retail member-owners pay any costs that were once paid by Century. This
argument falsely frames the Unwind Transaction as some kind of guarantee against

any rate adjustments to respond to a smelter closure—a mischaracterization echoed

641 Brevitz Direct Testimony at pp. 33:10-34:20.
642 Id, at pp. 33:17-34:2.
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by KIUC’s witness who falsely claims that “Big Rivers repeatedly assured the
Commission that if one or both Smelters terminated their contracts, the remaining
customers would not be harmed.”¢43 However, neither Mr. Brevitz nor Mr. Kollen
addresses the fact that Century terminated its contract pursuant to the very
agreements approved by the Commission as part of that “bargained-for exchange”
Big Rivers and its Members should not be punished for Century’s unilateral
contract termination.

Moreover, as set forth in Section IV.B, all stakeholders, including the
Commission, recognized that the Unwind Transaction could not guarantee that the
Smelters would stay on Big Rivers’ system forever. Although Big Rivers took
appropriate measures to help protect its Members from the consequences of a
possible smelter closure, neither Big Rivers nor the Commission could guarantee
that Big Rivers’ Members would be completely insulated from all financial
consequences of such a closure. Century’s termination is unfortunate, but it was
recognized as a possibility at the time of the Unwind Transaction. The proper
course forward now is to respond in the best interests of Big Rivers’ Members in the
manner contemplated for years: through the implementation of what evolved into
Big Rivers’ Mitigation Plan.

The Attorney General does not suggest how Big Rivers could possibly survive
the proposed $63 million downward adjustment, nor, as discussed in Section VII

above, does the Attorney General establish any reasonable basis for believing that

643 Kollen Direct Testimony at p. 10:13-15.
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Big Rivers’ bankruptcy is in anyone’s best interests. Its proposal would only result
in unconstitutionally confiscatory rates intentionally designed to undermine Big
Rivers’ financial integrity.

The Attorney General demonstrated its fundamental lack of understanding
about the seriousness of the revenue deficiency that will result from Century’s
termination when, in a telling exchange, it grilled Mr. Bailey over whether Big
Rivers’ management team would take a pay cut to reduce its revenue deficiency.644
Mr. Bailey explained that such a pay cut would have no material effect, and even
the elimination of Big Rivers’ entire payroll would not eliminate the revenue
deficiency caused by the Smelters’ terminations.545 This line of questioning
demonstrates just how badly the Attorney General underestimates the serious
impact this proceeding will have on Big Rivers, its Members, and their member-
owners. It, perhaps, also explains why the Attorney General’s proposals are
unrealistic and unworkable.

For these reasons, the Attorney General’s proposed adjustment should be

denied.

644 Statement of Larry Cook, Assistant Attorney General, July 1, 2013, July 1, 2013, Tr. 11:26'30”
(explaining that, in response to the Commonwealth’s financial difficulties, the Governor and
Attorney General agreed to take a 10% cut in pay, and asking if Mr. Bailey “or any of the upper
management of Big Rivers are willing to do something similar because of Big Rivers’ financial
condition”).

645 Bailey Hearing Testimony, July 1, 2013, Tr. 11:27°41” (explaining that although “no options are
off the table,” Big Rivers’ total payroll is $70 million, and “you can combine all our salaries and
nowhere come close to the amount of revenue lost that we're looking at with one or both smelters
combined”).
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2. The Commission should reject proposed adjustment OAG-2(a)-
BCO because Big Rivers’ management compensation is
reasonably set and properly included in the test period.

The Attorney General also proposes an adjustment to remove increases in
base pay implemented primarily during the Unwind Transaction, as well as “some
other incentive payments included in the forecasted test period.”846 However, there
are no incentive payments or bonuses in the test period.%47 Furthermore, the
amounts included in Big Rivers’ request were appropriate compensation and they
have been properly included in Big Rivers’ revenue requirements. The proposed
adjustment should be rejected.

Mr. Ostrander is forced to resort to innuendo and speculation when charging
that “it can be argued” that funds received for maintenance subsidized the
compensation adjustments, and that Big Rivers “placed a priority on its own pay
increases as it continued to defer maintenance, thus jeopardizing the safety and
service quality of its customers and arguably violating the public trust.”648 While
Mr. Ostrander “can” argue this conspiracy theory, the fact is that Big Rivers
absolutely did not redirect maintenance funds to enrich its management. Mr.
Ostrander never offered even a scintilla of evidence in support of his reckless
accusations. Big Rivers did nothing to jeopardize the safety of its Members and
their member-owners. No employee at Big Rivers set his or her own pay, contrary

to Mr. Ostrander’s assertions; therefore, no employee can decide to enrich himself or

646 Ostrander Direct Testimony at p. 23:17-20. See also id. at Exhibit BCO-2, Schedule A-3.

647 See Haner Hearing Testimony, dJuly 3, 2013, Tr. 10:48'55”; Rebuttal Testimony of James V. Haner
(‘Haner Rebuttal Testimony”), pp. 11:12-12:13 (June 24, 2013).

648 Ostrander Direct Testimony at p. 24:11-16.
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herself at the expense of plant maintenance.649 Consequently, the Attorney
General’s adjustment should be rejected.

Big Rivers has also provided ample documentation to support the inclusion of
these labor expenses in its revenue requirement.650 Regarding the pay increases of
Mark Bailey and William Blackburn, their pay was adjusted on August 16, 2009
and July 17, 2009, respectively, in recognition of the expansion of responsibilities
that Big Rivers undertook at the closing of the Unwind Transaction, when Big
Rivers moved from a transmission-only utility to a generation and transmission
(G&T) utility.65! Mr. Blackburn’s increase was based on the 75th percentile for
G&Ts nationally, to recognize Big Rivers new size relative to that group.652 As
described in the Rebuttal Testimony of Mr. James V. Haner, Big Rivers’ Vice
President Administrative Services, “Mr. Bailey’s pay was set by Big Rivers’ Board
based on the results of a study performed by NRECA'’s National Consulting Group
at the Board’s request.”653 With respect to the third individual, Mr. Berry, he was
hired on the Unwind Transaction closing date of July 17, 2009, and he received no
pay increase in 2009.65¢ Additionally, with all of the attrition that has occurred

since the Unwind Transaction, Big Rivers has consolidated positions and

649 Haner Rebuttal Testimony, p. 11:6-11 (“In my 15 years of experience in the establishment and
review of the salary structure at Big Rivers, I know of no employee who, singly or as part of a group,
has set his or her pay.”).

850 Speed Rebuttal Testimony at p. 19:4-10. See also, e.g., Big Rivers’ Response to AG 1-253.

651 Haner Rebuttal Testimony at p. 9:3-7.

652 Haner Rebuttal Testimony at p. 9:7-11. Mr. Blackburn is no longer employed by Big Rivers, and
his salary is not included in the forecasted test period.

653 Haner Rebuttal Testimony at p. 9:11-13.

654 Haner Rebuttal Testimony at p. 9:13-14.
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responsibilities and is actually spending less (in total) on executive compensation.655
In short, the compensation challenged by Mr. Ostrander was appropriate and
consistent with norms in the industry.656

Furthermore, it bears reiteration that during Big Rivers’ selective
maintenance deferral, Big Rivers’ plant performance did not suffer, nor did Big
Rivers ever jeopardize the safety or quality of its service to its Members.657 In fact,
as previously noted, Big Rivers’ generating fleet has been very reliable since the
Unwind Transaction, and has consistently performed in the top quartile of its peer
group according to numerous industry-standard performance metrics, 658

Despite this, Mr. Ostrander’s adjustment proposes to reduce compensation
for Mr. Bailey and Mr. Berry to amounts less than their annual pay rates in 2009
(before they received their new responsibilities). He also removes $1,129,395 that
he has attributed to pay increases in 2009 and 201 1, an amount greater than the
combined salary structure adjustments for 2010, 2011, and 2012. He also removes
the January 2, 2013 structure adjustment, and he eliminates the structure
adjustment forecasted for January 2, 2014.65 The cumulative effect of Mr.

Ostrander’s adjustment is to leave Big Rivers with a salary structure lower at times

655 See Big Rivers’ Response to Post-Hearing Data Request No. 1 (“by consolidating responsibilities
into Ms. Speed’s current position, Big Rivers reduced costs by reducing staff by one employee.”); Big
Rivers’ Response to Post-Hearing Data Request No. 2 (“by consolidating responsibilities into Ms.
Richert’s current position, Big Rivers reduced costs by reducing staff by one employee”).

856 See 2011 Rate Case Order at *10-11 (approving recovery of Big Rivers’ labor and labor overhead
costs, as set forth by Big Rivers, on November 17, 2011 after most of the compensation increases the
Attorney General complains about were already made).

657 Berry Rebuttal Testimony at pp. 25:18-26:18.

65 Berry Direct Testimony at pp. 6:16-7:13 (“Overall, the Big River generating fleet . . . has
consistently performed in the top quartile in [Equivalent Forced Outage Ratel, [Equivalent
Availability Factor], and [Net Capacity Factor].”).

659 See Ostrander Direct Testimony, Exhibit OAG-2-BCO, Schedule A-3, p. 1.
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than the one it had in place in 2009.660 That result is unreasonable by any
measure, and the proposal to remove adjustments approved as part of the revenue
requirement in previous cases is both unreasonable and inappropriate.
For these reasons, the Commission should reject proposed adjustment OAG-
2(a)-BCO.
3. The Commission should reject proposed adjustment OAG-2(b)-
BCO to remove the 2.25% pay raises to non-bargaining

employees because they are reasonable and properly included in
the test period.

The Attorney General also seeks to selectively remove pay raises for non-
bargaining employees for both the base period and the forecasted test periodsé! on
the grounds that they are not “known and measurable at this time,”662

Once again, the Attorney General’s witness either misunderstands the
applicable standard or intentionally applies the incorrect standard for the purpose
of maligning Big Rivers’ methodology. The Commission’s regulations provide that
an applicant may provide either a “twelve (12) month historical test period that may
include adjustments for known and measurable changes,” or, instead, a “fully
forecasted test period.”663 The “known and measurable” standard simply does not

apply here.

660 Haner Rebuttal Testimony, p. 13:11-19 (explaining that Mr. Ostrander’s adjustment would reduce
Mr. Bailey’s salary “to 71% of his current rate,” which was based on NRECA'’s Consulting Group
2009 study, and would reduce Mr. Berry’s salary “to 64% of his January 2, 2013 rate and 11% less
than his pay rate on July 17, 2009”).

661 Ostrander Direct Testimony at p. 24:1-4.

662 Ostrander Direct Testimony at p. 40:8.

663 807 KAR 5:001(16)(a)(1)-(2).
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Applying the proper standard, this adjustment should be rejected. Mr.
Ostrander proposes removing pay increases despite the fact that they are in a range
that he characterizes as “normal.”66¢ He provides no justification based upon data
or Commission precedent for the adjustment. Big Rivers’ employee compensation
adjustment reflects a reasonable and modest cost of living increase through August
of 2014, and it is properly included in the test period. The Commission should thus
reject proposed adjustment OAG-2(b)-BCO.

4, The Commission should reject proposed adjustment OAG-3-BCO
to correct for the Commission’s rate relief from the 2011 Rate

Case Rehearing Order because Big Rivers has already
performed the adjustment.

The Attorney General offers an adjustment to correct alleged errors in the
exhibits that Big Rivers updated to reflect the effects of the Commission’s
Rehearing Order in the 2011 Rate Case.665 However, the Attorney General’s alleged
corrections are themselves erroneous and should be rejected.

First, Mr. Ostrander failed to recognize the correction that was made to
Lobbying Expenses in Big Rivers’ original filing of Exhibit Wolfram-4.666

Second, the issues identified by Mr. Ostrander are not applicable given the
updates to the proposed rates provided in Mr. Wolfram’s rebuttal testimony.667 The

revised exhibits correctly incorporate the rate impact of the Commission’s

664 Haner Rebuttal Testimony at p. 14:6-7; Ostrander Direct Testimony at pp. 36:16-37:1.
665 Ostrander Direct Testimony, Exhibit BCO-2, Schedule A-4.

666 Wolfram Rebuttal Testimony at p. 21:14-18.

667 Id, at p. 21:18-20.
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Rehearing Order in the 2011 Rate Case.668 This is detailed in Exhibit Wolfram 2.3,
page 11 of 14, Reference Schedule 1.09. 669
Also, Mr. Ostrander described certain un-reconciled differences between

Exhibit Wolfram-4.2 and Exhibit Siewert-3.2 of approximately $60,000.670 This
difference was related to $62,500 of membership dues for The Southeastern Federal
Power Customers, Inc., a group of electric cooperatives and municipal power
companies that represent consumers of public power in the Southeast.67! Big Rivers
included this amount in the forecast but has since elected to forego its
membership.672 In PSC 2-36, the amount was removed in Exhibit Wolfram-4.2 but
was inadvertently retained in Exhibit Siewert-3.2.6738 The amount has now been
fully removed, as reflected in both Exhibit Wolfram-4.3 and Exhibit Siewert-3.3, so
the proposed adjustments for un-reconciled differences are no longer applicable.674
Thus, Big Rivers has already made proper adjustments for rate relief provided in
the Rehearing Order and the Commission should reject proposed adjustment OAG-
3-BCO.

5. The Commission should reject proposed adjustment OAG-4-BCO

to remove losses from the Series A Note refinancing because Big
Rivers has already performed that adjustment.

The Attorney General proposes an adjustment based on its allegation that

Big Rivers has not reflected the effect of the refinancing of the RUS Series A Note

668 Id. at p. 23:20-22.
669 I

670 Id, at p. 24:1-2,
871 Id, at p. 24:2-5.
672 Id. at p. 24:5-6.
673 Id. at p. 24:6-8.
674 Id, at p. 24:8-10.
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that was approved by the Commission in Case Nos. 2012-00119 and 2012-00492.675
This assertion is incorrect, and the Commission should reject the proposed
amendment.

Mr. Ostrander is correct that Big Rivers filed its Application in this case prior
to the Commission’s final order in Case No. 2012-00492 approving the refinancing.
During the Commission Staff's second round of discovery, which was also prior to
the Commission’s final refinancing order, Big Rivers provided a calculation of the
effect that Commaission approval of the financing would have on its revenue
requirement in its Response to PSC 2-13.676

The approval of the refinancing qualifies as a “regulatory enactment” under
the Commission’s rules,t7” allowing Big Rivers to incorporate the effects of the
refinancing as calculated in PSC 2-13 into the revenue requirement.6™ The
Commission should adopt the calculations provided by Big Rivers in response to
PSC 2-1367 and reject proposed adjustment OAG-4-BCO, as Big Rivers has already

made the adjustment.

675 Ostrander Direct Testimony at p. 50:4-7.

676 Big Rivers’ Responses to PSC 2-13 and PSC 2-36.
677 See 807 KAR 5:001(16)(11)(d).

678 Wolfram Rebuttal Testimony at p. 12:16-19.

679 Id. at p. 22:1-3.
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6. The Commission should reject proposed adjustment OAG-5-BCO
to remove estimated rate case expenses because Big Rivers’ rate
case expenses are reasonable, appropriately documented, and
properly amortized in the test period.

The Attorney General proposes reducing total rate case expenses by
$1,027,929680 based on Mr. Ostrander’s unsubstantiated assertion that those
expenses are unspent, excessive, or speculative.68! This is inaccurate, and the
proposed adjustment should be rejected.

A significant portion of Mr. Ostrander’s adjustment is due to the fact that
almost half of Big Rivers’ estimated total rate case expenses had not been spent
through February of 2013.682 Consistent with Commission precedent, Big Rivers is
seeking recovery of its actual rate case expenses, not the estimated amount. For
this reason alone, most of Mr. Ostrander’s adjustment should be rejected.

As discussed in Section XV, however, Big Rivers takes a number of steps to
ensure that its legal costs are reasonable. Big Rivers does not have in-house legal
counsel, and it relied on outside legal counsel and its outside rate expert, Catalyst
Consulting, to prepare and prosecute this case.683 By relying heavily on regional
counsel, Big Rivers has been able to control its costs for travel and
representation.68 Where other counsel have been employed for this rate case, it
was to address issues where very specialized expertise was necessary,585 or where

outside counsel had deep knowledge and experience as a result of previously

680 Ostrander Direct Testimony at p. 52:7-9; id,, Exhibit BCO-2, Schedule A-6.
681 Speed Rebuttal Testimony at pp. 5:19-6:2.

882 Ostrander Direct Testimony at p. 56:4-5 (Table BCO-5).

683 Speed Hearing Testimony, July 3, 2013, Tr. 9:40°00”.

684 Speed Rebuttal Testimony at pp. 8:9-9:2.

685 Id. at p. 9:3-22.
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representing Big Rivers and as a result were the most cost-efficient option.686 Big
Rivers has also filed unredacted invoices for the services it was required to use for
this case to support all charges.®87 Big Rivers’ expenses in this case are justified,
are not excessive, and have been prudently incurred. Therefore, the Commission
should permit recovery of those expenses.

Mr. Ostrander also misapplies or ignores Commission precedent where he
seeks to disallow the bulk of the “estimated” expenses. As noted, Big Rivers is not
seeking recovery of “estimated expenses; it seeks recovery of actual expenses.
Moreover, as explained by the Commission, “[tlhe Commission's longstanding
practice is to allow recovery of rate case expenses based on the utility's most recent
actual costs, typically through the date of the hearing.”688 It is also common
practice to “allow the utility to amortize its rate case expenses over a three-year
period and include the annual amortization expense in determining the utility's
required revenue increase.”68 Other specific allegations by Mr. Ostrander are
refuted in the Rebuttal Testimony of Ms. Speed.

Big Rivers has met its burden to demonstrate the necessity and prudence of
its rate case expenses. Consistent with Commission practice, Big Rivers should be
allowed to recover these expenses and to amortize them over a three-year period for

the purposes of ratemaking. Accordingly, the Commission should reject proposed

686 Jd, at pp. 9:14-10:8.

887 See notes 581-82.

688 In the Matter of- Application of Taylor County Electric Cooperative Corporation for an
Adjustment in Rates, Order, P.S.C. Case No. 2012-00023, *18-19 (March 26, 2013).

689 Id.; In the Matter of: Application of Public Gas Company for Rate Adjustment for Small Utilities
Pursuant to 807 KAR 5:076, Order, P.S.C. Case No. 2012-00431, *8-9 (March 27, 2013).
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adjustment OAG-5-BCO because Big Rivers’ rate case expenses are reasonable,
appropriately documented, and properly included in the test period.
7. The Commission should reject proposed adjustment OAG-6-BCO

to reduce payroll expensed in the forecasted test period because
it is based on improper data.

The Attorney General proposes an adjustment to Big Rivers’ revenue
requirement to reduce payroll expensed in the forecasted test period.690 The
proposed adjustment is inappropriate and should be rejected.691

The forecasted allocation between expensed and capitalized labor is not based
on historical trends; Big Rivers divides labor between these categories based upon
specific operational and capital related business needs in a given year which are
identified through the company’s business planning and budgeting process.692 By
attempting to establish this split based on historical trends, Mr. Ostrander has
failed to consider current business capital planning and his adjustment would
introduce unacceptable errors in Big Rivers’ forecasting and planning processes.693

Big Rivers’ percentage of payroll expensed in the test year is larger and the
percentage capitalized is less than the historical periods Mr. Ostrander refers to
because the internal labor estimated to be expended on budgeted and forecasted
construction projects is less than that expended in those historical periods.6%4 Big
Rivers’ calculation of expensed payroll is based on the most recent and accurate

data available. Mr. Ostrander, in contrast, incorrectly relies wholly on historical

69 Ostrander Direct Testimony at p. 68:5-8; id., Exhibit BCO-2, Schedule A-7.
631 Haner Rebuttal Testimony at p. 16:14.

692 Id. at p. 15:10-13.

693 Id. at p. 15:13-15.

694 Id, at p. 16:6-10.
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data, perhaps once again as a result of his inexperience with fully forecasted test
years.69 Because Mr. Ostrander improperly relied solely on historical data, the
Commission should reject proposed adjustment OAG-6-BCO.

D. The Commission Should Reject the Attorney General’s Proposal for
Additional Monitoring and Reporting Requirements.

In addition to proposing no revenue increase, the Attorney General proposes
fifteen separate reporting requirements on Big Rivers; it divides these into three
categories: immediate, quarterly, and annual reporting.6% The Commission should
deny these requests for additional monitoring and reporting requirements because
they are overreaching, unduly burdensome, and unhelpful 697

The Attorney General’s proposed requirements appear to be designed to
review financial and operational data—much of which is confidential—that would
only be relevant in a future rate case.698 For that reason alone, they serve no
legitimate purpose at this time, and the Commission should deny them 699

Furthermore, all of the requests are unduly burdensome, both to Big Rivers
and the Commission, and some of them are simply unintelligible.700 The Attorney
General provides no rationale as to why any of these fifteen proposed requirements
should be adopted, much less why any of them should be immediate, quarterly,

and/or annual.?! Thus, to the extent the Commission or the Attorney General

695 See note 453.

896 Ostrander Direct Testimony at pp. 73:3-74:30.
697 Bailey Rebuttal Testimony at p. 15: 9-10.

698 Id. at p. 15:15-186.

699 Jd, at p. 15:16-17.

700 Id, at p. 15: 12-14.

701 Id at p. 15:11-12.
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legitimately require this information in the future, it is appropriate to wait until
those future proceedings have been filed and the information is relevant before
deciding the issue(s).702

E. The Commission Should Reject as Imprudently Wasteful Any
Generation Asset Retirement or Forced Sale Below Book Value.

Suggestions that Big Rivers should, in response to Century’s contract
termination, retire generation assets or sell them at a price below book value are
misguided and should be rejected. Retiring a plant or selling a plant at “fire sale”
prices is tantamount to throwing away a valuable asset that serves an important
function in Big Rivers’ Mitigation Plan. This approach would undermine the equity
necessary for Big Rivers to access the capital market.’03 It would also constitute
permanent waste, because the plant would be unlikely to ever be rebuilt.704

There are numerous flaws in the suggestion that Big Rivers retire or sell its
generating assets.’ First, as Big Rivers demonstrated in Case No. 2012-00063,706
retirement of generation assets would trigger a loss in the book value of the unit(s),
which would negatively affect Big Rivers’ net margins and prevent it from meeting
its minimum MFIR requirements. This would also, in turn, negatively impact Big
Rivers’ equity.7 It is vitally important for Big Rivers to maintain its equity,

especially now that all three of its credit ratings are below investment grade,

702 Id, at p. 15: 18-20.

03 Berry Supplemental Rebuttal Testimony at p. 5:1-3.

704 Bailey Hearing Testimony, July 1, 2013, Tr. 15:21'44” (“It’s very difficult to add anything to the
generation portfolio, whether it's new capacity of one sort or the other in addition to transmission.”);
Snyder Hearing Testimony, July 2, 2013, Tr. 12:07°22” (“no one’s going to build these plants again”).
705 Ackerman Direct Testimony at p. 29:13-25.

706 See generally 2012 ECP Case.

07 Richert Rebuttal Testimony at pp. 13:22-14:2.
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because Big Rivers’ equity is one of the few remaining positives recognized by the
credit agencies.™ Second, by retiring a plant or selling below book value, Big
Rivers would still be forced to pay the principal and interest expense attributable to
the financing that was needed to construct it; and yet, it would be unable to enjoy
the benefits of that plant in support of its Mitigation Plan.709

Third, Big Rivers’ generating fleet relies primarily on coal, which is of course
a tremendously important driver of Kentucky’s economy. However, because of
anticipated construction costs and the current regulatory environment, Big Rivers
would almost certainly never have the opportunity to construct equivalent power
plants in the future.”0 In short, Big Rivers would be permanently throwing away a
useful and irreplaceable asset. The decreased volume of local coal purchases would
also harm the Commonwealth’s economy.

For these reasons, it would be imprudent and wasteful for Big Rivers to
dispose of physical plant in these circumstances and lose the benefits those
generating assets provide Big Rivers, Western Kentucky, and the Commonwealth.
KIUC’s suggestions that the plant could be retired, with sunk costs being recovered
over time, poses no solution whatsoever for the immediate cash-flow needs
associated with the debt-service pertaining to that plant. Likewise, KIUC’s
suggestion would not provide meaningful rate relief because the costs recovered in

that scenario would likely be recovered over a short period of time, resulting in

708 Richert Rebuttal Testimony at p. 14:2-4.
09 Berry Supplemental Rebuttal Testimony at p. 5:4-7.
710 See note 716.

158



10

11

D12

13

14

15

16

17

18

higher rates to customers, not to mention the loss of that valuable generation
asset.”ll Consequently, that sort of ill-considered “option” should be rejected.
Instead, Big Rivers can temporarily idle a plant, maintain its value, and preserve
its ability to benefit Big Rivers’ Members, their member-owners, and, indeed, the

entire Commonwealth long into the future.

F. The Commission Should Reject KIUC’s Proposals.

KIUC recommends that the Commission reduce Big Rivers’ proposed revenue
requirement by $47.7 million. It seeks to accomplish this by using a vague, ill-
defined, and speculative mechanism of “equitable sharing.”?!2 This is simply not a
realistic strategy. For the reasons set forth below, KIUC’s recommendations should
be rejected because they will not result in fair, just, and reasonable rates.

The basis for Mr. Kollen’s “equitable sharing” proposal is that “[t]he
reduction in the Company’s capacity requirements from the termination of the
Century load is 562 mW, or 31% of the Company’s total available capacity.”?!3 But
despite the claim that, according to Mr. Kollen, Big Rivers’ capacity requirements
decrease by 31%, he nevertheless argues that it is equitable for Big Rivers’ creditors
to bear 69% of the rate increase.”¢ This proposed sharing does not include the still

additional amount Mr. Kollen proposes to force Big Rivers’ creditors to bear as a

"1 See Statement of Michael L. Kurtz, Counsel for KIUC, July 2, 2013, Tr. 10:22°02 (describing the
possibility of recovering a retired plant’s net book value over a period of time, citing one instance in
which the recovery was spread over ten years).

12 Kollen Direct Testimony at pp. 5:12-6:1.

713 Id. at p. 57:15-18.

14 J4
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result of his contention that depreciation expense on the generating station Big
Rivers will idle should be reduced to zero.

In any event, as explained in Section VII, Big Rivers is asking for the bare
minimum necessary to service its debt and perform necessary maintenance in light
of Century’s contract termination. Although KIUC attempts to present its proposal
as something of a compromise, the results of its $47.7 million revenue reduction are
no different in effect from the Attorney General’s proposal: undermine Big Rivers’
financial integrity and force it into bankruptcy.

As explained in Sections VII.B-C, Mr. Kollen’s speculation that Big Rivers’
creditors will “make voluntary concessions”?!5 or that bankruptcy could be
“constructive” are both unrealistic. Mr. Kollen presents nothing to substantiate his
speculation about the possible outcomes of bankruptcy (at some unknown cost and
unknown time). His view is overly-simplistic, and it provides no useful guidance
upon which the Commission should base its decision.

Somewhat strangely, KIUC appears not to appreciate what is at stake in this
proceeding. KIUC makes no mention of the costs, risks, and other adverse
consequences of bankruptcy, and then speculates that bankruptcy could be
“constructive.””16 KIUC complains about Big Rivers’ rate design, but offers no
alternative rate design for the Commission’s consideration. Instead of
substantiating its claims or suggesting workable solutions, KIUC offers distractions

and false choices.

15 Kollen Direct Testimony at p. 77:8-9.
716 Kollen Direct Testimony at p. 7:5-15

160



10

11

12

13

14

15

16

17

KIUC tried to ambush Big Rivers’ CEO on the witness stand with a last-
minute, unworkable “settlement” offer, presumably unapproved by KIUC itself,
premised on a fundamental misunderstanding of Big Rivers’ loan covenants and
cash flow constraints.”1” As explained by Mr. Bailey and in Section XI.G, above, the
KIUC’s proposal is unworkable because it incorrectly assumes that Big Rivers can
use its reserve funds to meet its minimum MFIR requirements.”8 Consequently,
the KIUC's proposal is unworkable. In addition, the KIUC’s proposal hinges on its
irrational expectation that Big Rivers’ lenders would be willing to quickly make
millions of dollars of loan concessions all while lining up to lend yet more money to
Big Rivers—as explained in Section VII.B, that is unrealistic, and it would be
imprudent to gamble Big Rivers’ future on obtaining concessions from its creditors.

In addition, many of KIUC’s criticisms focus on the potential impact of the
Alcan Rate Case. KIUC has already petitioned to intervene in the Alcan Rate
Case,” and that proceeding will be the proper forum in which to address KIUC’s
concerns regarding Alcan’s contract termination. As discussed in Section IX,
however, it is too soon to draw conclusions regarding the outcome of the Alcan Rate

Case, and KIUC's speculations regarding that case (ust days after it was even filed)

"7 See Statement of Michael L. Kurtz, Counsel for KIUC, July 1, 2013, Tr. 18:12'25”. A previous
settlement overture was made less than a month before the hearing in this matter without the
authority of KIUC itself. KIUC’s counsel made that proposal while Big Rivers was busy negotiating
the Century Transaction, preparing rebuttal testimony in this proceeding, and preparing its
application for the Alcan Rate Case. In response, Big Rivers indicated it is always willing to discuss
reasonable settlement terms, but it was unable at that time to set aside a series of days to negotiate,
as KIUC’s counsel proposed.

18 See Bailey Hearing Testimony, July 1, 2013, Tr. 13:13'20”.

719 Alcan Rate Case, Petition to Intervene of Kentucky Industrial Utility Customers, Inc. (June 13,
2013).
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hardly justify the drastic and devastating adjustment KIUC proposes in this
proceeding.

KIUC’s adjustments do not result in fair, just, and reasonable rates, and its
recommendations are inherently flawed. Accordingly, the Commission should reject
KIUC’s adjustments and recommendations.

G. The Commission Should Reject Sierra Club’s Proposals.

The Commission should also reject: (i) Sierra Club’s recommendation that
the Commission “reject the requested rate increase” and “explore other approaches
that can resolve its long-term problems;”720 (ii) its suggestion that Big Rivers
dispose of its generation assets and go to MISO for power;?2! and (iii) its assertion
that Big Rivers did not account for all appropriate environmental compliance costs.

Sierra Club witness Dr. Frank Ackerman acknowledges that what is required
in this matter is a temporary solution that addresses the immediate effects of
Century’s unilateral contract termination.’2 That is precisely the effect of Big
Rivers’ proposed rate in this proceeding. The revenue requirement that Big Rivers
used to calculate its proposed rates is the bare minimum necessary to allow Big
Rivers to service its debt and perform necessary maintenance.’28 The proposed
rates will allow Big Rivers to achieve the modest goal of remaining financially
viable through the proceedings in the separate Alcan Rate Case, where Big Rivers

will address the long-term issues associated with Alcan’s contract termination and

20 Ackerman Direct Testimony at p. 12:4.

21 Ackerman Direct Testimony at p. 29:13-25.

722 See Ackerman Hearing Testimony, July 3, 2013, Tr. 16:49'07".
723 See Section V.B.
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establish rates that account for the two smelter contract terminations. Because of
the timing of the Alcan Rate Case, the rates that Big Rivers proposes in this case
are expected to be effective for only about five months, and a new rate will be
obtained in the Alcan Rate Case proceedings.?2¢

Furthermore, as discussed in Section VII.A, Sierra Club’s proposal to deny
the requested rate adjustment would directly undermine Big Rivers’ long-term
financial viability and likely result in Big Rivers’ bankruptcy.”25 Because Big
Rivers has serious and immediate service and financial obligations and credit issues
to manage, this simply is not the time to pontificate and dither; Big Rivers requires
rate relief now.726

Sierra Club’s suggestion that Big Rivers’ Members should resort entirely to
purchased power is also flawed. Because of technical transmission system
constraints associated with the Smelter load, it is physically impossible for Big
Rivers to shut down all of its power plants and purchase from the wholesale power
market,”?” a fact that Sierra Club has completely ignored.728 Furthermore, Dr.
Ackerman ignores the volatile nature of wholesale market prices and unavoidable

operational risks such as deliverability risk or transmission congestion costs and/or

724 See Section IX.

725 Richert Rebuttal Testimony at p. 12:14-16.

726 See Richert Rebuttal Testimony at p. 12:12-14 (“[Tlhis kind of academic suggestion is misplaced”).
727 Berry Rebuttal Testimony at p. 16:6-8.

728 Ackerman Direct Testimony at pp. 29:12-30:11 (theorizing that “in the worst case, that
bankruptcy resulted in the retirement or sale of all of BREC's generation assets” and that the “only
increased risk” to Big Rivers’ customers would be if MISO’s prices rose above Big Rivers’ costs of
generation); Ackerman Hearing Testimony, July 3, 2013, Tr. 15:35’'15” (admitting he has performed
no studies as to whether Big Rivers could import sufficient energy to serve its load if all its
generating units were to be retired).
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curtailments.’? If Big Rivers’ Members were forced to give up their energy
independence and rely entirely on the wholesale market as Dr. Ackerman proposes,
their rates would also be vulnerable to unpredictable fluctuations in market price
and subject to sudden, dramatic changes beyond the control of Big Rivers, its
Members, or the Commission.730

Finally, much of Sierra Club’s criticism of Big Rivers’ forecast reflects its
unsubstantiated speculation about “anticipated” replacement rules,”! “recently-
proposed” regulation,’32 potential “future” regulations,?33 and “widely anticipated”
environmental standard changes.’¢ In doing so, Dr. Ackerman relies almost
entirely on a 2012 Sargent & Lundy Study (the “S&L Study”) that Big Rivers
commissioned and that he admits included an analysis of costs that will no longer
be incurred because the D.C. Circuit Court of Appeals overturned the relevant
regulation.”5 Sierra Club does not otherwise offer evidence that any of these
potential rule changes will affect the fully forecasted test period, if they even
occur,736

Big Rivers is sensitive to the potential for costly additional regulations, as

evidenced by its commissioning of the S&L Study. Big Rivers considers such

729 Berry Rebuttal Testimony at p. 16:17-22.

™0 Id. at p. 17:1-3. See also Bailey Hearing Testimony, July 1, 2013, Tr. 15:19°'49” (testifying that
wholesale energy prices fluctuate, and if Big Rivers is forced to “go into bankruptcy or sell all our
assets or retire them in a fire sale and put our Members in a position where they have to buy all
their power on the market, they would be exposed to all that risk, and it can fluctuate quickly and it
can have significant impact on the Members’ profitability and their customers’ prices”).

81 Ackerman Direct Testimony at p. 12:26-27

732 Id, at p. 13:8-10.

733 Id, at p. 13:17-18

784 Jd, at p. 14:14-15.

73 Berry Rebuttal Testimony at p. 15:3-7; Ackerman Direct Testimony at p. 12:3-27.

736 Id, at p. 15:12-13.
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contingencies in its long-term operational planning. However, the fact that Big
Rivers keeps informed about the potential costs of possible future regulations does
not mean that those amounts can or should be properly included in Big Rivers’
budget, particularly when there are no certain costs projected to occur in that
particular year’s budget. Here, the mere possibility of future regulations that will
not be implemented during the fully forecasted test year were properly omitted from
Big Rivers’ revenue requirement.”? Although the prospect of future regulations
may be apropos of integrated resource planning and other longer-term business
plans, these speculative and unspecified environmental compliance costs are not
appropriately included in the determination of base rates in this proceeding.738

It would be unreasonable to force Big Rivers to retire units or sell them below
book value simply because of the possibility of future environmental regulations.
However, Sierra Club asks the Commission to do just that. Sierra Club, however,
offers the Commission no studies or other analyses to support its contention that
Big Rivers’ units will not be profitable in the future. Dr. Ackerman also filed two
power price projections with his testimony, but he does not know if those projections
included the impact of the same future environmental regulations, such as carbon
regulation, that he demands Big Rivers include in its cost projections.?3?

In short, Sierra Club expects the Commission to find that all of the possible

environmental regulations identified in the S&L study will impact Big Rivers; in

787 Id. at p. 15:18-21.
738 Id. at pp. 15:22-16:2.
739 Ackerman Hearing Testimony, July 3, 2013, Tr. 16:42'51”.
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the same breath, it asks the Commission to ignore the impact that future
environmental regulations will have on the generators with which Big Rivers
competes in the wholesale power market. Furthermore, the Sierra Club’s discovery
responses acknowledge that the projections on which it relies show a “shift in
relative prices in favor of coal” compared to natural gas from 2011 through 2040.740
As noted by Mr. Berry at the hearing,, Big Rivers’ units cleared the market
90% of the time.”! It simply makes no sense to abandon those units at this time,
only to pay higher costs in the market and be subject to the volatility of the market,
based on the chance (without any supporting evidence) that potential
environmental future regulations might change Big Rivers’ position in the market
to such an extent that they would never be profitable again. While future
environmental regulations may increase Big Rivers’ production costs, they will also
increase the production costs of other participants in the wholesale power market.
It would be wasteful to abandon Big Rivers’ generating stations on the mere
possibility that potential future environmental regulations could increase Big
Rivers’ production costs more than its competitors. It is not a reasonable position.
In the end, Sierra Club’s recommendations are based on unsubstantiated
speculation and criticisms of a price forecast (PACE Global) that Big Rivers did not
even rely on in this case. Sierra Club’s recommendations would not result in fair,
just, and reasonable rates. Accordingly, the Commission should reject Sierra Club’s

recommendations.

740 Sierra Club’s Response to Item 10 of Big Rivers’ First Request for Information to Sierra Club.
741 Berry Hearing Testimony, July 2, 2013, Tr. 16:42'50”.
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XVIII.The Following Outstanding Motions and Petitions Should Be Granted.

The Commission should grant the following outstanding motions and

petitions for the reasons stated in the respective motion or petition:

Big Rivers’ 1/29/13 motion for deviation (related to Big Rivers’
responses to PSC 1);

Big Rivers’ 2/15/13 petition for confidential treatment (related to Big
Rivers’ updated responses to information requests);

Big Rivers’ 2/28/13 motion for deviation (related to Big Rivers’
responses to PSC 2);

Big Rivers’ 3/6/13 revised petition for confidential treatment (related to
Big Rivers’ response to PSC 2);

Big Rivers’ 3/18/13 petition for confidential treatment (related to Big
Rivers’ updated responses to information requests);

Big Rivers’ 3/28/13 motion for deviation and petition for confidential
treatment (related to Big Rivers’ responses to PSC 3);

Big Rivers’ 4/25/13 motion for deviation and petition for confidential
treatment (related to Big Rivers’ responses to SC 1);

Big Rivers’ 5/15/13 petition for confidential treatment (related to Big
Rivers’ responses to SC 2);

Big Rivers’ 5/17/13 petition for confidential treatment (related to Big
Rivers’ updated responses to information requests);

Big Rivers’ 6/24/13 motion for deviation and petition for confidential
treatment (related to Big Rivers’ revised responses to SC 2);

Big Rivers’ 6/24/13 motion for deviation and petition for confidential
treatment (related to Big Rivers’ rebuttal testimony);

Big Rivers’ 7/2/13 motion for deviation (related to Big Rivers’
publication of notice of the hearing); and

Big Rivers’ 7/12/13 motion for deviation and petition for confidential
treatment (related to Big Rivers’ responses to post-hearing information
requests)
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The Commission should also deny KIUC’s January 23, 2013 motion seeking
to require Big Rivers to file a corrected notice for the reasons stated in Big Rivers’

January 28, 2013 response to that motion.

XIX. Conclusion.

Big Rivers acknowledges the difficult issues presented in this case. However,
Century’s unilateral contract termination and an unprecedented downturn in the
wholesale power market have created difficult times for Big Rivers. Big Rivers has
taken every reasonable cost-cutting measure and operational efficiency opportunity
available to it to deal with these issues. Consequently, Big Rivers seeks the bare
minimum rate adjustment necessary to maintain its generating fleet, meet its debt
service, and fund an appropriately reduced scale of operations. Absent this rate
adjustment, Big Rivers’ faces bankruptcy and the great disruption, expense, and
uncertainty that it would bring. For the reasons set forth in this brief, the
Commission should find that Big Rivers’ proposed rates are fair, just, and
reasonable.

Despite this financial predicament, Big Rivers was prepared for this day, as
its management team has worked with the Commission and other stakeholders for
years to plan for this very possibility. Big Rivers’ management team’s long-term
Mitigation Plan has been in development since before the Unwind Transaction
finalized, and this rate proceeding is the first step in implementing it. Accordingly,
Big Rivers asks only for the Commission’s regulatory patience in approving the

proposed rates and giving Big Rivers’ management team a reasonable opportunity
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to pursue its Mitigation Plan for the benefit of its Members and their member-
owners.

If Big Rivers’ proposed rates are denied, Big Rivers would certainly fail to
achieve its 1.10 MFIR minimum performance requirement, and it would default on
numerous loan covenants. In this situation, among other adverse consequences, Big
Rivers’ revenues would likely be diverted to RUS’s lockbox, its cash flow and
investments would “burn down” in approximately eight to ten weeks, its loan
payments would accelerate, its credit ratings would be lowered even further, and it
would likely forever lose access to the capital market which it needs to continue
operating. The end result of this cascading sequence of events is bankruptcy, which
entails great expense and uncertainty with no counterbalancing guarantee that
retail member-owners will benefit.

The Opposing Intervenors favor this path of regulatory abandonment, yet
they offer no evidence, no studies, and no analyses to support their hope that the
retail member-owners would benefit. Bankruptcy guarantees only uncertainty,
expense, and risk, not just for Big Rivers but for everyone—Big Rivers’ Members,
their member-owners, the region, as well as other utilities throughout the
Commonwealth. There are no certain benefits, not even lower rates, and the
Opposing Intervenors cite no evidence to the contrary.

Instead, they ask the Commission to play a dangerous game by intentionally
undermining Big Rivers’ financial integrity in the uninformed hope that Big Rivers’

creditors can be strong-armed into granting tens of millions of dollars per year in
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concessions. This hope is grounded in neither reality nor logic. Any attempt to
force Big Rivers’ lenders to grant millions (or hundreds of millions) of dollars in
concessions would not only be fruitless, it would prove harmful. It is not reasonable
to expect these lenders to loan Big Rivers additional funds for its operational needs,
such as pollution control equipment, at the same time the Commission is
demanding that those same lenders take a loss on their existing loans. The
creditors have already worked with Big Rivers to refinance millions of dollars of
loans. Attempting to intimidate them into significant concessions, such as write-
downs of loans, by undermining Big Rivers’ cash flow would only exacerbate Big
Rivers’ financial predicament. The end-result of this gamesmanship is bankruptcy,
which ultimately places the fate of Big Rivers and rates to its Members and their
member-owners in the hands of third parties with very different interests.

The Opposing Intervenors’ positions also lead to a violation of Big Rivers’ due
process rights. For years, Big Rivers’ management team has strategically planned
for this possibility in recognition of the risks entailed by the Unwind and service to
the Smelters. Despite this, the Opposing Intervenors now ask the Commission to
abruptly change regulatory course with respect to the Smelter issues by
intentionally undermining Big Rivers’ financial integrity. The law does not condone
that sort of regulatory abandonment and confiscatory rate-making.

From a broader perspective, the Opposing Intervenors’ position, if adopted,
would signal to lenders a lack of regulatory support for utilities facing difficult

situations brought on by circumstances outside the utility’s control. It would signal
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a return to the mindset that led to the REA embargo in the 1980s. It would harm
utilities across the Commonwealth.

As Mr. Bailey noted in his testimony, Big Rivers’ management team is
sensitive to the magnitude of the rate adjustments sought here. But in these
circumstances, Big Rivers’ Mitigation Plan—including the rates proposed in this
proceeding—is the best option to provide for the greatest possible long-term benefit
to its Members and their member-owners. Indeed, Big Rivers’ proposal is the only
practical option that any party has put forth. Accordingly, Big Rivers respectfully
requests that the Commission approve its proposed rates as fair, just, and
reasonable.

On this the 26th day of July, 2013.

Respectfully submitted,

K

James M. Miller

Tyson Kamuf
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United States Rural Ofiice
b)) & Elecirification of the bashington.
Agricultvre Admnistration Administrator 20250

Apr{l 9, 1987

Honorable Richard D. Heman, Jr. R E c E ‘ V E D

Chairman, Cuamomeeal th of Kentucky

Pudbtfc Service Comiss{ion

730 Schenkel Lane APR 10 1387
Frankfort, Kentucky 40602 CHAIRMAN
Oear Chafrman Heman: P.S.C.

1 have cerefully reviewed the March 17, 1987 Order of the Public Sarvice
Cammission of the Commommalth of Kantucky in Case No. 9885 which denfed a
modest rate {ncrease for Big Rivers Electric Corporation, I have discussed
this Order with the Secretary of Agriculture, the General Caunsel of the
Departnent, and officials of the Department of Justice. Frankly, we are all
surprised and dissppointed at this action of the Comission and the ratfomale
on which the Order {s based.

The Oeder rafses profound and disturbing questfons about the future fersi-
bility and secur{ty of loans wmade or ?uannteed by the Rural Electrification
Aduzinfstration (REA) and the Rurzl Telephone Bank (RTB) for use in the
Cammonwerlth of Kentucky. It appears that the Camission wants to reserve €0
ftself the final suthority to deterwmine when and §f Yoans will be repaid end
the manner in which RER will exercise fts Jurisdiction over power sales of {ts

borrowers.

j The Comzission’s Order denying rate relief to Big Rivers hes compromised the
ability of Big Rivers to repay its Federal loans. Because of the position

(* taken by the Comaission as expressed i{n this Order, REA s oblfgated to
consider the options avaflable to 1t to protect the Rurel Electrification and
Talephone progrems and the {nterest of the Acerican taxpayer. Until we are in
a position to reach a fimel decisfon, REA and the RTB will suspend all loan
and loan guarantee approvals and advances on loans and loan guarantees already
approved to 211 electric and telephone borrowers {n Kentucky.

It would be helpful 1f you and the other wembers of the Commiss{on would meet
with me {n Vashington, D. C. to discuss this matter and attempt to arrive at a
satisfactory resolution assuring repayment of loans to Kentucky borrowers.

For your {nformation, I ea enclosing a copy of a lattar which REA {s sending
to fts electric and tolephone borrowers 1n Kentucky notffying them of REA'S
suspensfon action.

! S{ncerely, .

‘7@@

HAROLD V., HUNT
Administrator

Enclosure

i _ . Case No. 2012-00535
Attachment for Post-Hearing Request Item 14
Page 1 of 3



e
v

Rural Waeashi
Elestnfication DI ington

LETTER SERT TO ALL REA-FINANCED ELECTRIC AND TELEPHONE SYSTEMS IN KENTUCKY

Dear Wr./Ms,:

[ was surprised and disappointed to learn of the March 17, 1987 Order of the
Public Service Comnission of the Conmonwealth of Kentucky in Case No. 9885
denying a modest rate increase to Big Rivers Electric Corporation (Big Rivers).
Big Rivers has sought the rate increzse to reflect tha commercialization last
year of the Wilson Generating Plant, a revenue producing, state-of-tha-art,
coal-fired, 400 W power plant located {n Western Kentucky.

The Rural Electrification Administration (REA), with the endorsement of the
Commission, extended over $700 millfon in Federal losns and guarantees to Big
Rivers to finance most of the Wilson Plant, Big Rivers has baen in default an
its Government loans sfnce 1984 and is presently more than $220 million 1n

. arrears.

A similar attempt to modestly increase rates was rejected by the Public
Service Comnission {n 1985, some 6 months after Big Rivers had defaulted

on its Government loans. This latest rejection cama after years of arduous .
negotiattons among Big Rivers, REA, and other interested parties.

Big Rivers has not had a rate increase since 1981 and currently charges {ts
members the lowest rates of any consumer-owned generating cooperative in the
country., Had the Commission granted Big Rivers' request in this case, its
rates would still have been far below those projected by Bfg Rivers {n prior
Commissign proceedings authorizing the construction and financing of the
Wi{lson Plant.

The Commfssion has apparently undertaken to allocate econamic risks to REA in
a manner not contemplated in the Rural Electriffcation Act or assumed by REA.
The Order raises profound and disturbing questions about the feasibility of
1oans made or guaranteed by REA and the Rural Telephone Bank (RTB) for use {n
the Commonwealth of Kentucky. The Commission has seemingly reserved to 1tself
the final authority to determine when Federal loans will be repaid, if ever.
The Order also suggests that the Commission will make repayment of REA loans
dependent upon how REA exercises its jurisdict{on over power sales of its
borrowers.

The Commission's Order denying rate relief has compromised fmportant Federal
fnterests, including the ability of 81ig Rivers to repay its Federal loans,
Because of the climate of uncertainty created by the Order of the Public
Service Commission dated March 17, 1987, [ am not able to conclude, &s required
by law, that the security for REA and RTB loans §s reasonably adegquste and
that such Joans will be repaid within tha time agreed. Accordingly, I must
ask you, pursuant to your loan contract, to provide evidence satisfactory to
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REA of the continuing economic feasibility of your system taking into account
3 . the Order of the Public Service Commission. Regretfully, until | receive
satisfactory assurances in this matter, [ must suspend any action on requests
for the sdvance of funds on loans made or guaranteed by REA or the RTB, and on
. applications for additional loans or guarantees.

For your {nformatfon, 2 copy of my letter to the Commission Chasrman {s
enclosed.

' Sincerely,

Enclosurs

L

|
|
l
}

1 CaseNn 201200535
Attachment for Post-Hearing Request [tem 14
Page 3 of 3




Mooby’s

INVESTORS SERVICE
Issuer Comment: Big Rivers Electric Corporation -- Credit Opinion

Global Credit Research - 15 Jul 2013

Rating Drivers

» Contract termination notices from fwo aluminum smelters create need for significant rate
increases and other mitigating strategies to compensate for material loss of load

» Rate setting subject to jurisdiction of the Kentucky Public Service Commission (KPSC)

» Revenues from electricity sold to rural and other non-smelter customers under long-term
wholesale power contracts with three member owners

» Ownership of generally competitive coal-fired generation plants; pursuing environmental
compliance plan approved by regulators; environmental cost surcharge in place

Corporate Profile

Big Rivers Electric Corporation (BREC or Big Rivers) is an electric generation and
transmission cooperative (G&T) headquartered in Henderson, Kentucky and owned by its
three member system distribution cooperatives — Jackson Purchase Energy Corporation;
Kenergy Corp; and Meade County Rural Electric Cooperative Corporation. These member
system cooperatives provide retail electric power and energy to more than 113,000
residential, commercial, and industrial customers in 22 Western Kentucky counties.

Recent Events

Effective July 11, 2013 we downgraded the senior secured rating of $83.3 million of County of
Ohlo, Kentucky (the county) Pollution Control Refunding Revenue Bonds (Big Rivers Electric
Corporation Project; cusip number 677288AG?7) to Ba2 from Ba1, concluding the review for
downgrade which commenced on February 6, 2013. The rating outlook is negative. See
press release of July 11, 2013 posted to moodys.com for further detalis relating to this action,

Rating Rationale

The Ba2 rating considers credit risk related to near term prospects for significant load loss
since two aluminum smeiters being served by BREC's largest member owner, Kenergy
Corp., will be terminating their respective power purchase contracts, in one instance effective
August 20, 2013 and the second effective February 1, 2014. The rating further reflects a need
for significant rate increases and other mitigation steps to compensate for the impending load
loss and to maintain viable financial performance. The Ba2 rating further recognizes the cost
plus nature of the cooperative model which generally allows for cost recovery from its
members. This factor is tempered in part because BREC's rates are regulated by the KPSC,
which is atypical for the G&T coop sector, Stili, Big Rivers' credit profile also reflects the
financlal benefits of several steps it took to unwind a lease and other transactions in 2008 and
2009 wherein its prior deficit net worth turned substantlaily positive, cash receipts were used
to repay debt, and residual cash was set aside In restricted accounts to be used should
BREC lose load from the smelters.

Detalled Rating Considerations
High Smelter Load Concentration; Credit Chalienge Tied to Impending Loss of Smeiter Load

Under historical operating conditions, the two smelters served by Kenergy have been
consuming approximately 7 million MWh of energy annually, representing a substantial load
concentration risk (e.g. about two-thirds of member energy load and close to 60% of member
revenues for Big Rivers). This risk has been a significant rating constraint for Big Rivers,
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making its financial and operating risk profile unique compared to peers. This risk was
magnified in August 2012 and most recently In January 2013 when each of thé two smelters
(Century's Hawesville smelter and the Sebree smelter that Century acquired from Alcan in
June 2013) gave notice to terminate the power purchase contract with Big Rivers. Under the
terms of the contract, termination of the contract requires the terminating party to give notice
to Big Rivers of their decision twelve months prior to the planned termination date. During the
twelve month period, each of the terminating parties must continue to make payments to Big
Rivers over that time frame. The contract with the Hawesvilie smelter ends on August 20,
2013, while the 12 month period ends on January 31, 2014 under the contract with the
Sebree smelter. Although the Hawesville and Sebree smellers are required to pay base
energy charges (as defined In their respective agreements with Big Rivers) for power (482
MW and 368 MW, respectively, at 98% capacity factor) during the 12-month notice periods,
neither one is required to continue operating their smelter plants.

While Initial expectations contemplated the prospect that both smelters could cease
operations upon expiration of their respective power contracts, recent developments bode
well for the smelters to continue operating, while purchasing power on the wholesale market.
Effective June 3, 2013, Century completed a transaction with Rio Tinto Alcan to acquire
substantially all the assets of the Sebree aluminum smelter. This deal foliowed Century's
definitive agreement with BREC and Kenergy that, subject to various reguiatory approvals,
will allow Century to continue operating its Hawesville smelter by purchasing electricity on the
open market. Under the agreement, we expect that Kenergy wili arrange for the energy
purchases at wholesale market prices and Century will pay the market price and agree to
pay additional amounts to cover any incremental costs incurred by BREC and Kenergy to
accommodate Century's desire to purchase energy on the market for the Hawesvilie smelter.
We understand that Century believes that this framework can serve as a model for a similar
arrangement for the Sebree smelter once its current termination period expires on January
31, 2014. When compared to the alternative scenario of having both smeiters permanently
shut down, we view this outcome as being acceptable particularly since BREC and Kenergy
will be reimbursed for the incremental costs to purchase power at wholesale market prices
for the smelters.

Need for Supportive Regulation Given Requests for Significant Rate Increases Pending

Notwithstanding the expectation for continuation of operations by the smelters, loss of the
smelter load will negatively impact revenues and BREC has pursued a variety of mitigation
strategies to address an anticipated $115 million revenue shortfall. On January 15, 2013,
BREC filed a rate case with the KPSC seeking approval for a $74.5 million rate increase. The
rate filing primarily covered the impending load loss from Century when the notice period
expires and of the $74.5 million requested, $23.7 million is allocated to Alcan. The remalning
smaller amounts included in the request are intended to address declining margins from off
system sales and other cost pressures. This request was subsequently modified downward
to $68.6 million due to the Issuance of orders from the KPSC to recognize cost savings
achieved subsequent to the rate case fillng date. BREC is among the few electric generation
and transmission cooperatives subject to rate regulation, which we view as a negative rating
consideration among G&T cooperatives as it can sometimes pose chalienges in
Implementing timely rate increases. The January rate case is in its final stages; BREC now
awails a final rate order from the KPSC and is requesting that new rates become effective
August 20, 2013, If the case Is not decided by then, BREC would be permitted under state
statute to implement the rate increase, subject to refund, pending a final KPSC decision in the
rate case, The July 11, 2013 rating action incorporates expectations for a reasonable
outcome to the rate case decision.

On June 28, 2013, BREC filed another rate case proceeding, seeking KPSC approval for its
rate strategy to address load loss when the former Alcan (Sebree smelter) notice period
expires on January 31, 2014. Importantly and a key rating consideration are the plans to
accelerate use of the economic reserve and rural economic reserve accounts in the amount
of $70.4 miilion to offset this second rate increase which goes into effect on February 1, 2014,
The accelerated use of the reserve accounts would effectively neutralize any additional non-
smelter customer rate impact from this second rate case fillng until August 2014 for large
industrial (non-smelter) customers and April 2015 for rural (residential) customers. Included in

1
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the $70.4 miilion rate increase is Alcan's $23.7 milllon share of the $68.6 miliion rate increase
included In the rate case fling made January 15, 2013. Under this approach, BREC hopes to
delay further non-smelter customer rate shock as it implements other load concentration
mitigation strategies. '

From a historical perspective in reviewing the degree of supportiveness by the KPSC, we
view the existence of certain fuel and purchased power cost adjustment mechanisms and the
existence of an environmental cost surcharge In rates as favorable to BREC's credit profile
since they can temper risk of cost recovery shortfalis if there is a mismatch relative to
existing rate levels. Also, Big Rivers recelved KPSC approval for a $26.7 milllon (6.17%)
base rate Increase effective November 17, 2011. We consider this resuit to be a reasonably
good outcome from a credit quality perspective versus the approximate $39.3 miliion rate
increase that was requested. The net effects of various appeals in this case decision resuited
in the KPSC largely reaffiming its decision in January 2013; importantly, some corrections to
calculations resuited in an approximately $1 million increase to the previously approved
revenue amount. The rate increase allowed BREC to bolster wholesale margins, address
increased depreclation costs, administrative costs tied to joining the MISO, and maintenance
costs incurred during generation plant outages.

Other Load Concentration Mitigation Strategles

Other load concentration mitigation strategies, some of which are already being implemented,
include entering into long-term bilateral sales arrangements, temporarily idiing generation and
reducing staff, making short-term off system sales, participating in the capaclty markets, and
selling generating assets. In that vein, BREC recently announced that it wouid specifically
consider the sale of its 417-MW D.B. Wiison and 443-MW K.C. Coleman coal-fired plants. At
the same time, BREC has responded to requests for proposals to sell power from these
plants to other energy providers and awalts further developments related to those responses.
Longer term opportunities may arise for sales of electricity, depending on economic
development activity In its service territory. Shouid a transaction, either an outright sale or a
long-term power arrangement for all capacity involving both Wilson and Coleman occur,
BREC's total owned/available capacity would reduce to 584 MW from 1,444 MW. BREC aiso
has rights to about 197 MW of coal-fired capacity from Henderson Municipal Power and Light
Station Two and about 178 MW of contracted hydro capaclty from Southeastern Power
Administration.

Meanwhiie we note the economics of power produced from BREC's generation sources have
been enabling it to maintain a reasonabie competitive advantage in the Southeast and even
more so when compared to other regions around the country. The consistently high capacity
factors and efficient operations of the assets resuited in 2012 member wholesale revenue per
MWh for rural members and large industrial members of $50.58 and $43.15, respectively,
compared to $46.78 and $41.68, respectively for 2011 (including the beneficial effects of the
member rate stability mechanism). The 2012 aluminum smeiter wholesale revenue per MWh
was $48.52, compared to $44.48 in 2011. The year over year increase Is largely attributed to
the annualized effect of base rate increases approved by the KPSC effective in November
2011, : ‘

Wholesale Power Contracts Support Big Rivers' Credit Profile

The revenues derived under Blg Rivers' iong-term wholesale contracts with its members for
sales to non-smelter customers will continue as the contracts were extended by an additionali
20 years to December 31, 2043 when the unwind of transactions were compileted in 2009,
From a historical perspective, the relatively low cost power provided under the contracts
mitigated the credit risk that wouid typically stem from member disenchantment.
Notwithstanding a relatively competitive starting point and other price mitigating strategies, it
remains possible that the specter of member unrest couid surface as the substantial
increases from pending regulatory filings loom. That said, the currently overall sound member
profile helps provide a degree of assurance of this revenue stream, which is Integral to
serviclng Big Rivers' debt.

Sustaining Historical Financial Metrics Hinges Importantly On Base Rate Increases and
Other Load Concentration Mitigation Strategies
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On average over the fiscal years 2010-2012, Big Rivers has been achieving financlal metrics
generally in the range of "Baa” and "A" rating categories for the five ratios covered under the
Rating Methodology for U.S. Electric G&T Cooperatives. For example, Big Rivers' three year
average FFO to Debt, FFO to interest and TIER for 2010-2012 were 3.1%, 1.57 times, and
1.2 times, respectively, all of which fall within the "Baa” category range under the
Methodology. For the same period, DSC averaged 1.2 times (in the "A" category range), and
equity to total capitalization averaged 31.6% (also In the "A" category range). The equity ratio
in particular is reflective of the lease unwind transactions that were completed in 2009. Prior
to that Big Rivers had negative equity. Going forward, Big Rivers will be significantly
dependent on supportive outcomes In its pending rate cases and other mitigation strategles In
order to sustain the recent historical metric levels.

Liquidity

BREC addressed what had been its most pressing near term obligation by using a portion of
its existing cash on May 31, 2013 to repay a $58.8 million tax-exempt debt maturity which
was scheduled for June 1, 2013. Foliowing the debt repayment, BREC reports its cash
balance Is approximately $100 miiion (which includes $27 million designated for capital
expenditures) and its debt maturities over the next eight quarters are largely comprised of
scheduled amortizations of long-term debt to be paid at a rate of roughly $5.5 miliion per
quarter.

We understand that BREC has taken steps to malntain its external liquidity as itis in final
stage negotiations with National Rural Utilities Cooperative Finance Corp. (NRUCFC) for a
senior secured loan to fund an estimated $60 million of KPSC approved environmental related
capital expenditures over the next two years. We understand that this multi-year loan, which
is premised on BREC receiving a favorabie order from the KPSC in the rate case filed
January 15, 2013, would serve as a bridge to long-term senior secured financing under the
U.S. Department of Agriculture's Rural Utilities Service (RUS) loan program.

BREC is also finaiizing negotiations to amend and extend its $50 million unsecured revolver
with NRUCFC, which currently expires in July 2014. Subject to completing the negotiations
with NRUCFC and approval from the KPSC, the new revolver Is expected to convert to a
secured faciiity, permit access to funding despite impending smelter-related load loss, and
extend the term to July 2017. Extension of this facility is an important liquidity milestone since
BREC terminated its $50 milllon CoBank faclilty, which was scheduled to expire in July 2017.
The existing cash on hand and the anticipated extension of the $50 million revolver with
NRUCFC, along with the $60 miliion three-year senior secured term ioan with NRUCFC for
environmental capital expenditures will supplement the cooperative's internally generated
cash flow going forward.

The quality of the aiternate liquidity provided by the NRUCFC facility benefits from the mult-
year tenor and the absence of any onerous financial covenants, which largely mirror the
financlal covenants In existing debt documents. Big Rivers is in compliance with those
covenants, Additionally, the NRUCFC facility benefits from no ongoing material adverse
change (MAC) clause. The NRUCFC facility does not have any rating triggers, just a pricing
grid based on rating. We understand that BREC must evidence cash of less than $35 million
as a condition to each loan request under the amend and extend faciiity that it is negotiating to
Implement with NRUCFC.

Structural Considerations

As part of the unwinding of various transactions completed in 2009, Big Rivers replaced the
previously existing RUS mortgage with a new senlor secured Indenture. Under the current
senlor secured indenture RUS and ali senior secured debt holders, including the $83.3 million
of County of Ohio, Kentucky (the county) Poilution Control Refunding Revenue Bonds (Big
Rivers Electric Corporation Project; cusip number 677288AG7), are on equal footing in terms
of priority of claim and fien on assets. The current senior secured indenture provides Blg
Rivers with the flexibility to access public debt markets without first obtaining a case specific
RUS iien accommodation, while retaining the right to request approval from the RUS for
additionai direct borrowings under the RUS loan program, If they choose to do so. Given
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persistent questions about the availability of funds under the federally subsidized RUS loan
program, we consider the added flexibiiity of the current senior secured indenture to be credit
positive.

Rating Outlook

BREC's rating outlook Is negative, due to the uncertainty around the cooperative's success
in implementing mitigating strategies, the most critical one belng the rate requests pending
before the KPSC.

What Could Change the Rating - Up

In light of the negative outiook, BREC's rating is not likely to be upgraded in the near term.
Significant support from the KPSC in the pending rate filings and successful results through
other load concentration mitigation strategies wouid be credit positive and help to stabliize
BREC's rating outlook.

What Could Change the Raling - Down

There are a variety of factors that could cause us to take further negative rating action,
including inability to obtain adequate reguiatory support in pending rate filings and delays in
shoring up external liquidity. Since we expect limited opportunities to earn margins on off-
system sales In the MISO markets over the next 24 months, inability to find other profitable
energy and capacity sales opportunities would also be credit negative. Furthermore, If fuli and
timely recovery of environmental compliance costs does not occur as anticipated under the
KPSC approved environmental cost recovery mechanism, that wouid add downward rating
pressure, especially if such amounts increase substantially from currently anticipated levels,

Other Considerations

Mapping To Moody's U.S, Electric Generation & Transmission Cooperatives Rating
Methodology

Big Rivers' mappling under Moody's U.S. Electric Generation & Transmission Cooperative
Rating Methodology Is based on historical data through December 31, 2012, The grid
Indicated rating for Big Rivers' senior most obligations under the Methodology is currently
Baa2 and relies on the aforementioned historical quantitative data and qualitative
assessments. The grid indicated rating under the Methodology largely reflects Baa scores for
the factors relating to funds from operations coverage of debt and interest and even lower
scores for the factors relating to potential for rate shock, contractual relationships and
regulatory status. Notwithstanding the current Baa2 grid indicated rating for Blg Rivers under
the Mathodology, its actual senior secured rating of Ba2 reflects the unique risks relating to
Big Rivers' load concentration to the smelters, the smelter termination notices and questions
as fo whether rate increases and other mitigating strategies will adequately compensate for
loss of load when the smelters' contract termination notice periods expire on August 20, 2013
and January 31, 2014, respectively.

Contacts Phone
Kevin G. Rose/New York 12125530389
Walter J. Winrow/New York 12125537943
Chee Mee Hu/New York 12125533665

Mooby’s
INVESTORS SERVICE

© 2013 Moody's Investors Service, Inc. and/or its licensors and affiliates (collectively, "MOODY'S"). Al rights

reserved,
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CREDIT RATINGS ISSUED BY MOODY'S INVESTORS SERVICE, INC. ("MiIS") AND ITS AFFILIATES ARE
MOODY'S CURRENT OPINIONS OF THE RELATIVE FUTURE CREDIT RISK OF ENTITIES, CREDIT
COMMITMENTS, OR DEBT OR DEBT-LIKE SECURITIES, AND CREDIT RATINGS AND RESEARCH
PUBLICATIONS PUBLISHED BY MOODY'S ("MOODY'S PUBLICATIONS") MAY INCLUDE MOODY'S
CURRENT OPINIONS OF THE RELATIVE FUTURE CREDIT RISK OF ENTITIES, CREDIT COMMITMENTS,
OR DEBT OR DEBT-LIKE SECURITIES. MOODY'S DEFINES CREDIT RISK AS THE RISK THAT AN
ENTITY MAY NOT MEET ITS CONTRACTUAL, FINANCIAL OBLIGATIONS AS THEY COME DUE AND ANY
ESTIMATED FINANCIAL LOSS IN THE EVENT OF DEFAULT. CREDIT RATINGS DO NOT ADDRESS ANY
OTHER RISK, INCLUDING BUT NOT LIMITED TO: LIQUIDITY RISK, MARKET VALUE RISK, OR PRICE
VOLATILITY. CREDIT RATINGS AND MOODY'S OPINIONS INCLUDED IN MOODY'S PUBLICATIONS ARE
NOT STATEMENTS OF CURRENT OR HISTORICAL FACT. CREDIT RATINGS AND MOODY'S
PUBLICATIONS DO NOT CONSTITUTE OR PROVIDE INVESTMENT OR FINANCIAL ADVICE, AND
CREDIT RATINGS AND MOODY'S PUBLICATIONS ARE NOT AND DO NOT PROVIDE
RECOMMENDATIONS TO PURCHASE, SELL, OR HOLD PARTICULAR SECURITIES. NEITHER CREDIT
RATINGS NOR MOODY'S PUBLICATIONS COMMENT ON THE SUITABILITY OF AN INVESTMENT FOR
ANY PARTICULAR INVESTOR. MOODY'S ISSUES ITS CREDIT RATINGS AND PUBLISHES MOODY'S
PUBLICATIONS WITH THE EXPECTATION AND UNDERSTANDING THAT EACH INVESTOR WILL MAKE
ITS OWN STUDY AND EVALUATION OF EACH SECURITY THAT IS UNDER CONSIDERATION FOR
PURCHASE, HOLDING, OR SALE.

ALL INFORMATION CONTAINED HEREIN IS PROTECTED BY LAW, INCLUDING BUT NOT LIMITED TO,
COPYRIGHT LAW, AND NONE OF SUCH INFORMATION MAY BE COPIED OR OTHERWISE
REPRODUCED, REPACKAGED, FURTHER TRANSMITTED, TRANSFERRED, DISSEMINATED,
REDISTRIBUTED OR RESOLD, OR STORED FOR SUBSEQUENT USE FOR ANY SUCH PURPOSE, IN
WHOLE OR IN PART, IN ANY FORM OR MANNER OR BY ANY MEANS WHATSOEVER, BY ANY PERSON
WITHOUT MOODY'S PRIOR WRITTEN CONSENT. All information contained hereln s obtalned by MOODY'S
from sources believed by it to be accurate and reliable. Because of the possibility of human or mechanical error as
well as other factors, however, all information contained herein Is provided "AS 1S" without warranty of any kind.
MOODY'S adopts ali necessary measures so that the information It uses in assigning a credit rating is of sufficlent
quality and from sources Moody's considers to be reliable, including, when appropriate, Independent third-party
sources. However, MOODY'S s not an auditor and cannot in every Instance independently verify or validate
information received in the rating process. Under no circumstances shall MOODY'S have any liability to any
person or entity for (a) any ioss or damage in whole or in part caused by, resuiting from, or relating to, any error
(negligent or otherwise) or other circumstance or contingency within or outslde the control of MOODY'S or any of
its directors, officers, employees or agents in connection with the procurement, collection, compiiation, analysis,
interpretation, communication, publication or deiivery of any such information, or (b) any direct, indirect, special,
consequential, compensatory or incidental damages whatsoever (inciuding without imitation, lost profits), even If
MOODY'S Is advised In advance of the possibiiity of such damages, resulting from the use of or Inabiiity to use,
any such information. The ratings, financial reporting analysis, projections, and other observations, if any,
constituting part of the information contained hereln are, and must be construed solely as, statements of opinion
and not statements of fact or recommendations to purchase, seli or hoid any securities. Each user of the
information contained herein must make its own study and evaluation of each security it may consider purchasing,
holding or selling. NO WARRANTY, EXPRESS OR IMPLIED, AS TO THE ACCURACY, TIMELINESS,
COMPLETENESS, MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY SUCH
RATING OR OTHER OPINION OR INFORMATION IS GIVEN OR MADE BY MOODY'S IN ANY FORMOR
MANNER WHATSOEVER.

MIS, a wholly-owned credit rating agency subsidiary of Moody's Corporation ("MCO"), hereby discioses that most
issuers of debt securities (Including corporate and municipal bonds, debentures, notes and commercial paper) and
preferred stock rated by MIS have, prior to assignment of any rating, agreed to pay to MIS for appralsal and rating
services rendered by it fees ranging from $1,500 to approximately $2,500,000. MCO and MIS aiso maintain policies
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and procedures to address the independence of MIS's ratings and rating processes. Information regarding certain
affillations that may exist between directors of MCO and rated entities, and between entities who hold ratings from
MIS and have also publicly reported to the SEC an ownership interest in MCO of more than 5%, is posted annually
at www.moodys.com under the heading "Shareholder Relations — Corporate Govemance — Director and
Shareholder Affiliation Pollcy,"

For Australia only: Any publication Into Australia of this document is pursuant to the Austrafian Financlal Services
License of MOODY'S affiflate, Moody's investors Service Pty Limited ABN 61 003 399 657AFSL 336969 and/or
Moody's Analytics Austrafia Pty Ltd ABN 94 105 136 972 AFSL 383569 (as applicable). This document is intended
to be provided only to "wholesale clients" within the meaning of section 761G of the Corporations Act 2001, By
continuing to access this document from within Australia, you represent to MOODY'S that you are, or are
accessing the document as a representative of, a "wholesale cilent" and that neither you nor the entity you
represent will directly or indirectly disseminate this document or its contents to "retail clients” within the meaning of
section 761G of the Corporations Act 2001, MOODY'S credit rating is an opinion as to the creditworthiness of a
debt obiigation of the issuer, not on the equity securities of the issuer or any form of security that Is avaiiabie to
retail clients. It would be dangerous for retail clients to make any investment decision based on MOODY'S credit
rating. If in doubt you should contact your financtal or other professional adviser.
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