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ECT TESTIMONY OF 

a* 
A. 

Q* 

A. 

a. 

A. 

BUSINESS AD 

My name is David Brevitz. My business address is 3623 SW Woodvalley Terrace, 

Topeka, Kansas. 

BY WHOM AND IN WHAT CAPACITY ARE YOU EMPLOYED? 

I am an independent consultant serving state regulatory commissions, Attorney 

General’s Offices, and consumer organizations. I am testifying on behalf of the 

Kentucky Office of the Attorney General. 

DO YOU HAVE SPECIFIC EXPERIENCE, EXPERTISE AND DIRECT 

KNOWEDGE REGARDING THE SUBJECTS WHICH ARE CONTAINED IN 

YOUR TESTIMONY? 

Yes. Over the course of decades of experience in economic regulation of public 

utilities at the state commission level I have developed expertise in the public 

utility concept, economic characteristics of public utilities, the rate case process and 

determination of revenue requirements, public utility cost of service principles, 

Testimony of David Brevitz 
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and public utility financing and reorganization transactions. I have conducted 

several detailed and extensive analyses of proposed utility financial transactions 

and related utility regulatory policies, under the relevant laws in those states. On 

behalf of the Attorney General I have addressed two such transactions in 

Kentucky: 

The proposed spin-off of Alltel’s wireline telephone division 

(“Windstream”), and subsequent merger with Valor Communications in a 

reverse Morris Trust transaction on a tax-free basis, which included 

incurrence of substantial new debt by Windstream, and payments and other 

transactions including special dividends to Alltel. 

The “Unwind” transaction between Big Rivers Electric Corporation 

(“BREC”) and E.ON. The ”Unwind” engagement was limited to assessing 

whether BREC would be financially viable on a going forward basis 

following any approval of the transaction, based on review of the financial 

projections of BREC. The financial projections included a scenario if both 

smelters left the system. My review included the nature and extent of the 

BREC organization, both current and proposed; statements and rationale 

offered by Joint Applicants as to why the proposed transactions were in the 

public interest; internal managerial analyses, presentations and reports of 

E.ON, BREC and its member cooperatives, and the smelters; and, the 

restimony of David Brevitz 
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Q. 

A. 

proposed agreements among BREC, Kenergy and the aluminum smelters, 

including provisions for termination of the agreements. 

My training and experience in public utility regulation began while studying at the 

Institute of Public Utilities in the Economics Depariment at Michigan State 

University. This program covered principles of public utility regulation, and 

addressed development and application of state commission utility regulatory 

practices in detail for electric, gas and telephone utilities. While at Michigan State, 

I earned an undergraduate degree in Justice, Morality and Constitutional 

Democracy from James Madison College (a residential college at MSU) and an 

MBA in Finance (1980). Since that time, I have worked on numerous matters for 

state utility commissions, consumer advocates, Attorneys General, and 

international regulatory bodies. Further description of my backgraund and 

experience is provided on Exhibit DB-1. 

DO YOU HAVE OTHER RELEVANT QUALIFICATIONS? 

Yes. In 1984 I was designated as a Chartered Financial Analyst by the Institute of 

Chartered Financial Analysts ("ICFA"), which later became the CFA Institute. The 

CFA Institute is the organization which has defined and organized a body of 

knowledge important for all investment professionals. The general areas of 

knowledge are ethical and professional standards, accounting, statistics and 

Testimony of David Brevitz 
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4. 

analysis, economics, fixed income securities, equity securities, and portfolio 

management. 

I have been designated as a Senior Fellow by the Public Utilities Research Center at 

the University of Florida (“PURC”). This designation is reserved for 

knowledgeable and experienced professionals who foster strong ties to academia, 

industry, and government, who embody PURC’s values of respect, integrity, 

effectiveness and expertise, and who support PURC’s mission to contribute to the 

development and availability of efficient utility services through research, 

education, and service. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS MATTER? 

The purpose of my testimony is to address BREC’s ”precarious financial position”1 

in light of BREC‘s mission; recent BREC financing activities; financial model 

considerations as presented in this case; and, recommendations to the Commission 

regarding application of the ”fair, just and reasonable rates” and ”used or useful” 

standards associated with public utility ratemaking. 

Direct Testimony of Mark A. Bailey on behalf of Big Rivers Electric Corporation, at page 7, line 18. 
Yereafter cited as ”Bailey Direct Testimony.” 
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BREC‘s Precarious Financial Position 

Q. 

A. 

us L 

BREC has been in a precarious financial position since the Unwind Transaction. In 

each year following the Unwind, BREC has been deferring maintenance outages 

”because that was the only option for BREC to meet the minimum margins for 

interest ratio required by its loan agreements.”2 The apparent cause of this was 

“depressed off system sales revenues,” where RREC ”derives almost all of its 

margins.”3 BREC‘s precarious financial position has been dealt another very 

material blow from the announced departures of Century Aluminum of Kentucky 

(“Century”) and Alcan Primary Products Corporation (“Alcan,” and together ”the 

smelters”) from BREC‘s system. Century is the source of approximately 36% of 

BREC’s wholesale revenues, and Alcan is the source of approximately 28% of 

wholesale revenues, for a total of 64%.4 BREC has filed this rate case ”principally 

to cover revenues lost from Century’s termination and a decline in the off-system 

2 Direct Testimony of Robert W. Berry on behalf of Big Rivers Electric Corporation, at page 8, line 12. 
Hereafter cited as ”Berry Direct Testimony.” 
3 Bailey Direct Testimony at page 8, line 1. 
4 Corrective Plan to Achieve Two Credit Ratings of Investment Grade; Big Rivers response to PSC 3-9, 
Attachment 1, at page 2. 
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sales market”5 and will be filing another rate case in a matter of months to address 

the Alcan departure. BREC also has plans to “lay-up” or reduce generating 

capacity to cut costs.6 While BREC has a ”Mitigation Plan” to bring new load to its 

system, it will be at least three years before this can have a meaningful impact.7 As 

described in more detail below the mitigation plans offered by BREC are subject to 

a great deal of uncertainty. More recently, BREC has stated in the Corrective Plan 

it submitted to U.S. Rural Utilities Service (“RUS) that it ”believes completion of 

the entire process will most likely take three to four years,”8 where the ”entire 

process” refers to ”rate relief,” ”successful implementation of its Load 

Concentration Mitigation Plan” and pay down of the $58.8 million Pollution 

Control Bond issue due June 1, 2013. Of these three elements, results from the 

Mitigation Plan are most uncertain, and will take years for potential development 

of any material results. BREC states its “current long-term Financial Model 

indicates Wilson Station will restart in 2019.”9 Note that the ”current long-term 

Financial Model” does not include the effects of Alcan’s departure, despite the fact 

j Bailey Direct Testimony, page 9, line 9. 
j ”Laying up” and ”mothballing” generating plant are generally equivalent terms for a shutdown state, as 
discussed in Big Rivers’ response to PSC Staff 2-21e. Since Big Rivers has used the term ”lay up” in this 
Ease, I will also use that term for the sake of clarity. 

3 Big Rivers Response to AG 2-37, Attachment 1, at page 7. 
Bailey Direct Testimony, page 12, line 6. 

Big Rivers Response to PSC Staff 2-21(c). 
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this event will occur well within BREC‘s fully forecasted test year it has proposed 

for use in the current case. 

For some time BREC has been repurposing funds that had been earmarked for 

specific uses. For example, since the Unwind BREC has deferred maintenance to 

make the margins required by debt covenants, and has used funds borrowed for 

the ordinary course of business to redeem bonds. Also, the BREC response to PSC 

3-3 shows an increasing inability to fund budgeted capital projects, as follows: 

Construction Budget versus Actual 

Years Actual Budget Variance 

2012 $ 39.8 $ 83.3 $ 43.5 

2011 $ 38.4 $ 53.0 $ 14.6 

2010 $ 44.5 $ 45.6 $ 1.1 

The Unwind Transaction and the Smelter Agreements 

Q. 

A. 

PLEASE BRIEFLY DESCRIBE THE ”UNWIND TRANSACTION” WHICH 

CREATED BREC’S CURRENT SCOPE OF OPERATIONS. 

The “Unwind Transaction” was defined by Joint Applicants to be ”the combined 

transactions by which BREC and the E.ON entities propose to terminate and 

Testimony of David Brevitz 
Big Rivers General Rate Adjustment 
Case No. 2012-00535 Public-Redacted Version Page 9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

unwind the 1998 Transactions.”lo The 1998 transactions were part of BREC‘s 

implementation of its bankruptcy reorganization, and included the following 

components: leasing BREC‘s generating facilities to E.ON’s predecessor for it to 

manage, operate and maintain; transferring responsibility to manage, operate and 

maintain two additional generating units owned by the City of Henderson 

(through Henderson Municipal Power & Light, or ”HMPL”); purchasing by BREC 

of a set amount of power at substantially fixed prices through a Power Purchase 

Agreement that it used to serve the loads of its three member cooperatives; 

payment by LG&E Energy Marketing (“LEM”) to the U.S. Rural Utilities Service of 

monthly margin payments; and, providing a portion of the smelters’ power needs 

at substantially fixed rates through power supply contracts between LEM and 

predecessors of Kenergy . The facilities lease and power purchase agreements were 

to terminate in 2023 by the terms of those agreements, and the power supply 

contracts for the smelters were to terminate in 2010-2011. 

WHAT CONCERNS DID YOU EXPRESS IN THE UNWIND PROCEEDING 

ON BEHALF OF THE ATTORNEY GENERAL? 

0 Applications of Big Rivers Electric Corporation for: (2) Approval of Wholesale TariflAdditions for Big Rivers 
5lectric Corporation, (2) Approval of Transactions, (3) Approval to Issue Evidences of Indebtedness, and (4) Approval 
$Amendments to Contracts; and ofE.ON U.S., LLC, Western Kentucky Energy Corp. and LG&E Energy 
Marketing, Inc. for Approval of Transactions, Case No. 2007-00455, Application at paragraph 10. 
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A. 

In my Direct and Supplemental testimonies in Case No. 2007-00455, I expressed a 

range of concerns which have come to pass. The confidential version of my Direct 

testimony in that case contains information which I believe will be helpful to the 

Commission in addressing the issues of the present case. The confidential version 

of my Direct testimony should still be on file at the Commission. The public 

redacted versions of both my Direct and Supplemental testimonies filed in the 

Unwind case are attached hereto as Exhibit DB-2. 

E SMELTERS HAVE A MATERIAL ROLE IN T 

TRANSACTION? 

Yes. Addressing the impending termination of the smelter power supply contracts 

with LEM and Kenergy was a major facet of the Unwind Transaction, as otherwise 

”the Smelters would have [had] to meet all of their power requirements by market 

purchases.”11 Market prices at that time were relatively high. One result of 

negotiations among BREC, E.ON and the smelters was the smelter contracts that 

were approved as part of the Unwind Transaction. These contracts (the ”Smelter 

Agreements”) included a ”Retail Agreement” between each smelter and Kenergy; 

a ”Wholesale Agreement” between each smelter and BREC; and, a ”Coordination 

11 In the Matter of the Applications of Big Rivers Electric Corporation for: ( 2 )  Approval of Wholesale TarzffAddifions 
for Big Rivers Electric Corporation, (2) Approval of Transactions, (3) Approval to Issue Evidences of Indebtedness, 
and (4) Approval of Amendments to Contracts; and of E.0N US . ,  LLC, Western Kentucky Energy Corp. and LGbE 
Energy Marketing, Inc. for Approval of Transactions, Case No. 2007-00455, Order (March 6,2009), page 14. 
Hereafter referred to as the ”Unwind Order.” 

Testimony of David Rrevitz 
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Agreement” between each smelter and BREC.12 It was anticipated that the Smelter 

Agreements would ”provide them power at competitive prices while providing 

protections to Big Rivers and its non-Smelter customers against the risks inherent 

in resuming the role of power supplier to the Smelters.”l3 It was expected that ”a 

long term supply of power [would] be available for the Smelters at prices below 

those in the market”14 as a result of the Unwind transaction. Additionally, the 

smelters were provided several different payments and escrow arrangements via 

the Unwind transaction from BREC and E.ON that appear to have been paid to the 

smelters in the first two years following the Unwind.15 The smelters also 

negotiated a rebate by which BREC would pay the smelters the excess of any BREC 

margins exceeding a 1.24 Times Interest Earned (“TIER”) level. 

E SMELTER AGREEMENTS CONTAIN PROVISIONS ALL 

EACH SMELTER TO TERMINATE THE AGREEMENTS? 

Yes. There are provisions that would have allowed the smelters to terrninate the 

agreements prior to the ”Effective Date,” which has passed. The agreements may 

also be terminated for an event of default. Finally and as described in more detail 

below, under Section 7.3.1, the retail agreements may be terminated by the smelter 

l2 Unwind Order, Appendix C .  
‘3 Unwind Order, pages 15-16. 
L4 Unwind Order, page 22. 
5 Unwind Order, pages 16-17. 

restiInony of David Brevitz 
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closing. Such termination could not have been effective prior to December 31, 

2010. 16 ”Upon the termination of a retail smelter agreement, either Kenergy or 

BREC may terminate the wholesale power supply agreement related to a Smelter 

retail service agreement.”l7 

UN 

Both smelters provided Notice of Termination of the retail contract with Kenergy 

under Section 7.3.1 of that contract, which is ”Termination for Closing [Hawesville 

or Sebree] Smelter” (emphasis added).ls Such termination requires the smelter to 

provide ”a certificate of the president of [Century or Alcan] Parent including a 

representation and warranty that it has made a business judgment in good faith to 

terminate and cease all aluminum smelting at the [Sebree or Hawesville] Smelter 

and has no current intention of commencing smelting operations at the [Sebree or 

Hawesville] Smelter”l9-such certificate has to be provided for the Notice to be 

effective. BREC‘s Corrective Plan provided to RUS also states as ”background: 

L6 E.g., Century Retail Electric Service Agreement with Kenergy, Article 7. 
L7 In the Matter of the Application of Big Rivers Electric Corporation for Approval to Issue Evidences of Indebtedness; 
Ease No. 2013-00125; March 27,2013, Application at page 4, line 2. Also referred to, infra, as the ”CFC 
Amended and Restated Line of Credit Application.” 

l9 See, e.g., Century Retail Electric Service Agreement with Kenergy, Section 7.3.1 at page 32, emphasis 
sdded. 

See, e.g., Century Retail Electric Service Agreement with Kenergy, Section 7.3.1 at page 32. 18 
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A. 

The Century notice ”indicated Century is ceasing all smelter operations at 

their Hawesville, Kentucky facility on August 20,2013”; and, 

The Alcan notice “indicated Alcan is ceasing; all smelter operations at their 

Sebree smelter located in Robards, Kentucky on January 31, 2014.”20 

It does not appear the smelters are closing at the present time. Instead, following 

the termination notices, the smelters have sought ways to obtain power from the 

market versus obtaining it from BREC through Kenergy. BREC states ”it is not 

certain whether Century will be operating.”*l BREC responses to KIUC 2-29 and 2- 

31 describe the status of negotiations with Alcan and Century, respectively, 

regarding continued power supply, but from the wholesale power market.= 

DO BREC’S LENDERS APPEAR TO QUESTION WHETHER THE SMELTERS 

HAVE PROPERLY TERMINATED THE SMELTER AGREEMENTS? 

Yes. The Amended and Restated Revolving Line of Credit agreement between the 

National Rural Utilities Cooperative Finance Corporation (“CFC”) and BREC adds 

20 Big Rivers response to AG 2-37, Corrective Plan provided to RUS, attachment 1, page 2, emphasis added. 
21 Big Rivers response to HtJC 2-3a. 

22 Multiple press stories since that time have indicated that Century, BREC and Kenergy have apparently 
reached at least a working preliminary agreement in this regard. 
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Q. 

A. 

language regarding "termination [of the smelter agreements] purported to be in 

accordance with the voluntary termination aspects of such wholesale power 

contracts, whether or not challenged - by Borrower: and also adds the remedy for 

CFC of seeking damages in the event of default.23 This suggests to me that CFC 

may be concerned regarding proper termination of the smelter agreements under 

the voluntary termination provisions of those agreements. 

IS THERE DISCUSSION OF THE SMELTERS IN T E BREC BOARD OF 

DIRECTORS' MEETING MINUTES THAT THE COMMISSION SHOULD BE 

AWARE OF? 

Yes. The minutes from BREC Board of Directors24 meetings were provided by 

BREC under confidential protection in response to AG 1-38. Pages 838-839 contain 

minutes [BEGIN CONFIDENTIAL] - 
In the Maf f e r  of the Application qf  Big Rivers Electric Corporation,for Approval to Issue Evidences of Indebfedness; 

Case No. 2013-00125, Application dated March 27,2013, Exhibit 4, at pages 12 and 17, emphasis added. 
24 Big Rivers' directors are identified by organization in its response to PSC Staff 1-28. 
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[END CONFIDENTIAL] 

There certainly is a basis for differing interests between the customers of the retail 

member that serves the smelters - Kenergy - and the customers of the other two 

members - Jackson Purchase and Meade County - who do not. These differences 

may be expected to grow as BREC proposes to increase rates for all retail members 
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to pass through the costs of excess capacity caused by the departure of the 

smelters. Consumers served by Jackson Purchase and Meade County may 

reasonably wonder why they are being assessed costs through increased rates 

which are beyond those necessary to furnish efficient and sufficient electric service. 

FOREGOING DISC 

OPINION? 

No, I am not an attorney so the discussion does not constitute a legal opinion. The 

discussion above is based on a plain reading of the smelter agreements and Line of 

Credit agreement language. 

DOES BREC HAVE A SYMBIOTIC RELATIONSHIP WITH THE SMELTERS? 

Yes, in the sense that BREC's financial health is inextricably tied to the smelters. 

The smelters represent over 60% of BREC's load. BREC has constructed its system 

and invested hundreds of millions of dollars in order to serve the smelter load, and 

the Unwind Transaction assumed BREC would continue to serve the smelter load 

over the long term. The smelter departure removes revenues which supported the 

capital and operating casts of the BREC system, which leaves BNC in a very 

precarious financial position. 
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9. 

ES us 
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Yes. BREC operates with a significant amount of debt as compared to equity. 

Higher debt leverage is associated with higher risk and higher reward. The risk 

component derives from the fact that higher debt levels require higher levels of 

fixed debt service (payment of principal and interest) such that there is an 

increasing risk that earnings (cash) will be insufficient to meet those fixed debt 

service obligations, all other things equal. BREC is unable to benefit from the 

reward component due to the rebate provision in the smelter agreements for all 

margins over the 1.24 "Contract TIER" level. The Contract TIER rebate provision 

obviated any opportunity for BREC to secure its financial position in good times 

by accumulating margins, and left it with only the prospect of a marginal existence 

in the narrow band between 1.1 MFIR and 1.24 TIER. 

A debt ratio may be calculated using end-of-year 2012 data from the preliminary 

RUS Financial and Operating Report: 

Total Margins and $ 402,881 
Equities 

Total Long Term Debt $ 845,317 67.7% 

Total Capitalization $ 1,248,198 
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BREC has reIatively high levels of debt as compared to equity, with associated 

fixed debt service obligations. 

Furthermore, high debt leverage increases BREC's exposure to interest rate risk 

which is caused by rising interest rates. BREC faces the risk of higher interest 

expense where variable interest rates apply and in connection with future 

financing . 

The prospective reduction in revenues from the departure of the smelters has 

triggered signrficant negotiations among BREC and its lenders. Continued 

liquidity is a concern being addressed and BREC's options are narrowing over 

time. An example of these narrowing options include the fact that BREC was 

obliged to use CoBank funds originally approved by the Comrnission for use in the 

normal course of business to instead repay maturing Pollution Control Bonds (as 

approved in Case No. 2012-00492). Then, BREC used the $35 million Transition 

Fund balance to partially replace the CoBank funds, intended for later use for 

capital expenditures.25 A further example of narrowing options is the renegotiated 

CFC Line of Credit currently before the Commission for approval in Case No. 

2013-00125. BREC was required to renegotiate this Line of Credit agreement by 

the fact that the departure of the smelters would be an Event of Default, allowing 

5 I n  the Matter of tlie Appbcntioii of Big Rizms Electric Coiyomtioii for Approval to Issue Evidences of liidebtedizess, 
Sase No. 2012-00492, Order (March 26,2013) at page 4. 
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CFC (at its discretion) to accelerate all unpaid principal and interest on obligations 

between BREC and CFC. These obligations include the Line of Credit, first 

mortgage notes in the amount of $302 nullion, and a promissory note in the 

amount of $43 rnilIioii.26 The renegotiated terms of the CFC Amended and 

Restated Line of Credit include more restrictive terms such as limiting advances 

under the CFC Revolver to times when BREC‘s availalde cash is less than $35 

million, and requiring repayment on Line of Credit balances when available cash 

balances exceed $35 million.27 This serves to create a narrow band for use of the 

Line of Credit, and also would tend to keep such use more temporary- 

eliminating BREC’s management discretion to retain the funds for a longer period. 

Also, the renegotiated terms provide CFC the remedy of pursuing damages from 

BREC in the event of default.28 Further the renegotiated terms prohibit BREC from 

using an advance from the Line of Credit ”to pay any portion of the principle 

amount of the $58,800,000 County of Ohio, Kentucky, Pollution Control Floating 

Rate Demand Bonds.”29 Finally, the renegotiated terms limit BREC’s financial 

flexibility by requiring BREC to maintain a minimum member equity balance, and 

each year to add 75% of positive net margins for the particular fiscal year to that 

!6 CFC Amended and Restated Line of Credit Application, at pages 4-5. 
L7 CFC Amended and Restated Line of Credit Application, at page 7. See also, Exhibit 4, which is a redline 
Jersion of the Amended and Restated Line of Credit Agreement. 
18 CFC Amended and Restated Line of Credit Application, Exhibit 4, page 17. 
19 Id., at page 7. 
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minimum member equity balance.30 The renegotiated terms also change the Line 

of Credit from being unsecured, to being secured under BREC's Indenture. 

RREC is in a poor position to handle any further negative results from its operating 

position. BREC faces various exigencies, including exposure to requests for credit 

enhancements from suppliers,31 and its options for dealing with these are 

narrowing over time. 

3REC's Corrective Plan and Mitigation Plan 

5 

4. 

IS BREC IN THE 

UNDER THE SUPERVISION OF THE RURAL UTILITIES SERVICE (RUS)? 

Yes. The Loan Agreement between BREC and RUS requires that BREC maintain at 

least two investment grade credit ratings, and to notify RUS within 5 days of a 

failure to maintain such credit ratings. Following Alcan's Notice of Termination, 

Standard and Poor's downgraded BREC's credit rating below investment grade (to 

BB-) on February 4,2013, and Fitch Rating downgraded to BB on February 6,2013. 

BREC properly notified RUS of these downgrades below investment grade. 

Subsequent to that notification the Loan Agreement requires BREC to provide a 

ROCESS OF IMPLEMENTING A "CORRECTIVE PLAN" 

10 Id., Exhibit 4, page 14. 

See, Big Rivers' responses to KIUC 1-61 and 2-27. Also, Big Rivers' response to KIUC 1-60 states "The 
Vecent credit rating downgrades resulted in Big Rivers being required to post an additional $3 million letter 
)f credit with MISO." 
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”written plan satisfactory to the RUS setting forth the actions that shall be taken 

that are reasonably expected to achieve two Credit Ratings of Investment Grade.”S2 

The Corrective Plan provided to RUS is dated March 7,2013. 

ECTIVE PLAN 

The Corrective Plan addresses items BREC states the credit ratings agencies focus 

upon, as follows: ”access to and maintenance of liquidity”; ”replacement load for 

BREC’s two largest customers who have given notice of termination”; and, 

“increased BREC’s activity in off-system sales market.”33 

Access to and maintenance of liquidity: 

o Lines of Credit: BREC has completed negotiations with CFC for “major 

modifications” to the terms associated with its $50 million line of credit 

which modifications were required due to the termination notices; and, 

BREC presently is unable to draw on its CoBank $50 million line of 

credit due to the Century termination notice. The original CFC and 

CoBank lines of credit were approved in connection with the Unwind 

Transaction. BREC stated it would ”restart negotiations” with CoBank to 

32 Big Rivers Response to PSC 3-9, Attachment 1, page 2. 
33 Id., at page 4. 
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attempt to restructure the line of credit later in March, 2013.34 BREC has 

made the necessary application to the Cornmission to issue new 

evidences of indebtedness to implement the major modifications to the 

CFC line of credit, 35 the day after it received the Commission’s order on 

its prior financing application in Case No. 2012-00492. 

Environmental Compliance Plan financing: BREC is faced with the 

necessity of financing its Mercury and Air Toxics Standards (MATS) 

compliance plan as approved by the Commission. BREC plans to use 

short term financing from CFC as a three year “bridge,” and seek long 

term financing from RUS. ”BREC is planning to submit its application to 

RUS by mid-April and file a financing application with the PSC for the 

CFC interim financing shortly thereafter.”36 

Century Rate Case: BREC states it has sought $74 million in increased 

revenues from the Commission. 

Alcan Rate Case: BREC states it “plans to file another general rate case 

in late June 2013 to address the annual revenue deficiency resulting from 

Alcan’s contract termination.” 

Id., at page 5. 
35 In the Matter of the Application of Big Rivers Electric Corporation for Approval to Issue Evidences of Indebtedness, 
Case No. 2013-00125, Application dated March 27,2013. 
36 Big Rivers Response to PSC 3-9, Attachment 2,  at page 5. 
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o Pollution Control Bond Refinancing: BREC must redeem $58.8 million 

in bonds which mature in June 2013, proceeds from which financed 

installation of pollution control equipment at Wilson. BREC originally 

sought approval to redeem these bonds with proceeds from issuance of 

a like amount of bonds. However, this plan became uncertain and 

therefore impractical given BREC’s changed financial picture due to the 

smelter terminations - it became uncertain whether investors would in 

fact purchase the new bonds, and what interest rate would be required 

by the investors for an appropriate risk adjusted return. BREC therefore 

proposed to use remaining proceeds from its CoBank secured loan - that 

was approved by the Commission for capital expenditures - to redeem 

the bonds at or before maturity. BREC also asked for Commission 

approval to use the $35 million transition reserve fund to partially 

replenish the CoBank funds. The Commission granted the approvals 

sought by BREC in its amended application.37 

”Replacement Load and Addressing Reliance on Off-System Sales” is 

addressed in the Corrective Plan by also providing to RUS the BREC Mitigation 

Plan. 

87 In the Matter of Application of Big Rivers Electric Corporation for Approval to Issue Evidences of Indebtedness, 
lase No. 2012-00492, Order (March 26,2013). 
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A. 

JJ 

Mr. Berry describes the mitigation steps being taken by BREC to address the 

Century contract termination, via implementation of BRECs Load Cancentration 

Mitigation Plan, in his testimony at pages 19-25. The Mitigation Plan itself is 

provided under protection of confidentiality, but Mr. Berry addresses the Plan in a 

general way in his public testimony. The Mitigation Plan is comprised of four 

elements, in order: 

”Petition the Commission for a rate increase”; 

“market all excess power”; 

”idle or reduce generation”; and, 

”execute forward bilateral sales with counterparties, enter into wholesale 

power agreements, and/ or participate in capacity markets.”3* 

While this rate case proceeding will occur under statutory timelines, the remaining 

three elements of the Mitigation Plan are all uncertain, longer term, and therefore 

should be viewed as risky. BREC is shifting this risk to remaining rural and large 

industrial consumers through its request for increased rates in this matter. 

38 Berry Direct Testimony, pages 19-20. 
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Marketing of excess power “is not expected to be an effective mitigation 

method for the next few years,” since ”off-system sales margins will remain 

depressed.”39 

Idling or reducing generation shifts the carrying costs of that unused plant to 

remaining rural and large industrial consumers for an indefinite time period, 

under BREC’s approach of increasing rates to make up for lost load and 

margins during that indefinite time period. 

For a variety of reasons, efforts to find load replacement ”will require three or 

four years to come to full fruition.”40 

The steps in BREC‘s Mitigation Plan that lead to reducing the scale of BREC 

operations to appropriate size for its remaining load take BREC in the right 

direction, but are still very uncertain. Remaining rural and large industrial 

consumers should not be required to pay rates which are not fair, just and 

reasonable for the indeterminate period of time - three or four years, or more- 

before the Mitigation Plan (assuming it works as BREC anticipates), is able to 

properly align BREC‘s system load with its generating resources - without 

significant excess capacity. 

I9 Id., at page 20. 
Lo Id., at page 21. 
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A. 

C’S 

Yes. BREC‘s request to increase rates for large industrial consumers in this case 

and prospective further increases to those rates is in direct conflict with BREC‘s 

efforts under the Mitigation Plan to attract new large industrial load. Prospective 

large industrial consumers will be dis-incented by BREC’s “precarious financial 

position” along with planned and announced (but unspecified) future rate 

increases. All other things being equal, this conflict serves to defer the point at 

which replacement load becomes an effective mitigation to BREC‘s current 

precarious financial position,’’ and thus also extend the period of time that 

remaining rural and large industrial consumers are being asked by BREC to pay 

rates which are not fair, just and reasonable. 

/ I  

Market Prices and Financial Projections 

a9 

A. 

PLEASE DESCRIBE THE IMPORTANCE OF MARKET PRICES FOR OFF- 

SYSTEM SALES TO BREC. 

Off-system sales margins were a key underpinning of the financial projections 

provided by BREC in the Unwind case. Relatively high off-system sales prices 

were an essential component of making the numbers work out within the financial 

modeling associated with the Unwind transaction. Projected financial results were 
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a significant consideration 

transaction. When projectec 

for the Commission in addressing the proposed 

off-system sales, as portrayed in the Unwind case’s 

financial model are contrasted with actual results and updated projections from 

BREC’s response to KIUC 2-44 a stark result emerges: 

ENTIAL PORT 

Off-System Sales 

Average Annual Sales Price 

($/ Mwh) 

-- Unwind Actual/ 
Model Projected 

2012 $ $rn 
2013 $ I $rn 
2014 $ $I 
2015 $ I $rn 
2016 n/a $rn 

[END CONFIDENTIAL PORTIONS] 

BREC, which was already heavily dependent financially on higher market prices 

for off-system sales, will become even more dependent on off-system sales 

following the departure of the smelters given the excess capacity those departures 

create. The higher margins projected for off-system sales in the Unwind 
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4. 

proceeding have not materialized, and BREC therefore finds itself in a ”precarious 

financial position.” 

The final Unwind financial model contains projections for 2009 and subsequent 

fiscal years and was provided by BREC in response to AG 1-7. BREC provided its 

preliminary RUS Financial and Operating Report for 2012 in response to AG 1-162. 

Financial and operating projections for 2013 were provided by BREC in response 

to PSC Staff 1-57. Selected balance sheet and income statement items can be 

compared as follows: 

Testimony of David Brevitz 
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2ase No. 2012-00535 Public-Redacted Version Page 29 



rota1 Operating 
Revenues 

Reserve Funds 

-__.__ Unwind Preliminary Variance Unwind 2013 Projected Variance 
2012 [Lo12 2013 

$ 634.3 $ 568.3 $ (66.0) $ 666.8 $ 545.4 $ (121.4) 

$ 38.3 $ 35.7 

Total $ 672.6 $ 568.3 $ (104.3) $ 702.5 $ 545.4 $ (157.1) 

-16% -22% 

Fuel Costs $ 339.5 $ 226.4 $ (113.1) $ 366.4 $ 227.2 $ (139.2) 

Total Costs $ 658.7 $ 558.1 $ (100.6) $ 689.3 $ 543.8 $ (145.5) 

Net Margin $ 13.9 $ 11.3 $ (2.6) $ 13.2 $ 5.0 $ (8.3) 

-19% -63% 

Interest Expense $ 51.4 $ 45.0 $ (6.4) $ 48.3 $ 46.3 $ (2.0) 

Margins and $ 426.9 $ 402.9 $ (24.0) $ 
Equities 

LongTermDebt $ 834.5 $ 845.3 $ 10.8 $ 

Capital $ 
Expenditures 
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Analysis of the variances for these two years provides a very stark result, and 

uniformly indicates an increasingly large gap between where BREC told the 

Comn-iission it would be in the Unwind case, and its present precarious financial 

position. 

Revenues: BREC’s actual revenues were $104 million less than the Unwind 

model’s prediction for 2012, and are projected to be $157 million less than 

predicted in 2013, including the last four months of 2013 without Century 

revenues. As a percentage, these shortfalls are 16% for 2012 and 22% for 

2013 as contrasted with the Unwind model’s prediction. Both the size and 

the trend of these shortfalls are very troubling. 

Total Costs: BREC’s actual total costs were $100 million less than predicted 

the Unwind model’s prediction for 2012, but fuel costs were $113 million 

less indicating that BREC’s other costs were approximately $23 million 

higher than predicted. This is in spite of the actual-cost reducing impacts of 

deferring maintenance and scheduled outages. BREC’s projected costs for 

2013 are $145 million less than the Unwind model predicted, and some 

portion of that would be due to the departure of Century for the last four 

months of 2013. 

Net Margins: Net margins are $2.6 million less than the Unwind model 

predicted for 2012, and are projected to be $8.3 million less in 2013. As a 
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percentage, these shortfalls are 19% for 2012 and 63% for 2013 as contrasted 

with the Unwind model's predictions. Both the size and the trend of these 

shortfalls are very troubling. 

Margins and equities: BREC's Unwind model predicted that its equity 

position would reach $427 million in 2012 and $440 million in 2013. 

However, BREC's actual and projected margin accumulation is falling 

increasingly short of the Unwind model predictions. BREC projects that it 

will be $38 million short of its predicted margins and equities level at the 

end of 2013. 

Long Term Debt: BIWC's Unwind model predicted LTD balances of $834 

million at the end of 2012, and $811 million at the end of 2013. The Unwind 

model predicted declining LTD Ievels. This is perhaps the most troubling 

element of the comparison of predicted to "actual" balances. BREC had $11 

million more in Long Term Debt in 2012 than was predicted by the Unwind 

model, and is projected to have $132 million more in LTD at the end af 2013. 

While this is a mathematical consequence of the assumptions and methods 

underlying BREC's projections, at a reality level it should be very troubling 

to the Commission that BREC is planning to add $132 million in Long Term 

Debt at the sarne time its two largest customers are leaving the system. 
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A. Yes. These variances between predicted and actual financial results should cause 

the Commission to be very skeptical about the forecasted test period proposed by 

BREC, in addition to the forecasted test period concerns addressed in Mr. 

Ostrander’s testimony. 

Excess Capacity and Fair, Just and Reasonable Rates 

Q* 

A. 

BREC STATES THIS RATE CASE IS LARGELY DESIGNED TO RECOVER 

THE LOST MARGINS DUE TO THE DEPARTURE OF CENTURY 

INUM, WHICH BREC CALCULATES TO BE $63 MILLION.41 SHOULD 

THE COMMISSION ALLOW BREC TO INCREASE RATES CHARGED TO 

THE RURAL AND LARGE INDUSTRIAL CLASSES TO RECOVER LOST 

MARGINS FROM THE CENTURY DEPARTURE? 

No. The Unwind Transaction was a bargained-for exchange, including the Smelter 

Agreements. The smelters and BREC had a Commission-approved bargained-for 

$1 The Direct Testimony of Robert W. Berry on behalf of Big Rivers, Exhibit Berry 4 states a ”Net Revenue 
Requirement Due to Century Exit” of $63,028,536. The calculation begins with “Century Gross Sales 
Margin (Revenue less Variable Cost)” of $92,397,332. 

Testimony of David Brevitz 
Big Rivers General Rate Adjustment 
Case No. 2012-00535 Public-Redacted Version Page 33 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q- 

A. 

exchange regarding the terms, conditions and rates under which BREC would 

provide power to the smelters. The Commission should not allow BREC to now 

transfer lost margins from the smelters to remaining rural and large industrial 

consumers. These lost margins from the Century departure cover costs which are 

not appropriately assigned to other rural and large industrial consumers and 

which stem at least in part from plant which is no longer ”used or useful” in 

providing public utility service. The rates proposed to be charged to remaining 

large industrial and rural consumers are not fair, just and reasonable since they 

include RREC’s proposal to make these consumers respansible for paying costs of 

another customer--lost margins due to Century’s departure. The Cornmission 

should not require remaining large industrial and rural consumers to be 

responsible for all costs on a residual basis, including the costs of excess capacity 

that result from consequences of the bargained-for agreement between BREC, 

Kenergy and the smelters - and a party which is no longer present - E.ON. 

DO YOU PROPOSE AN ADJUSTMENT TO THE REVENUE R E ~ U I R E ~ ~ N T S  

PRESENTED BY BREC IN THIS CASE, TO ADDRESS THIS? 

Yes, I recommend that the Comnission remove the impact of ”lost margins” from 

the departure of Century that is reflected in Mr. Ostrander’s schedules as 

adjustment OAG-1-DB, which reverses BREC’s proposed adjustment of 

$63,028,536. 
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A. 

Q9 

T C ENT 

Yes. Mr. Holloway’s testimony addresses the overstatement of transmission costs 

proposed by BREC to be recovered from remaining rural and large industrial 

consumers, including Alcan, in the amount of $10,760,729. This can be viewed as a 

component part of the $63 million proposed by BREC to be recovered from 

remaining consumers. Furthermore, BREC has identified costs of the Wilson plant 

remaining in the Forecasted Test Period, after the planned layup of the plant, as 

being [BEGIN CONFIDENTIAL] [END CONFIDENTIAL] million.42 

Together these items total [ EGIN CONFI ENTIAL] [END 

CONFIDENTIAL] million, which therefore explains most of the $63 million in 

”lost margins” that BREC proposes to recover from remaining rural and large 

industrial consumers. 

IS THE WILSON PLANT ”USED OR USEFUL” IN PROVIDING PUBLIC 

UTILITY SERVICE TO REMAINING RURAL AND LARGE INDUSTRIAL 

CONSUMERS? 

12 Big Rivers’ Response to AG 1-107 (Confidential). 
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A. 

Q. 

No. BREC has demonstrated by its own actions in "laying up" the Wilson plant in 

response to the Century departure that Wilson is not "used or useful" in the 

provision of utility service. [BEG 

CONFIDENT AL] The Commission should not burden ratepayers 

with the cost of plant and operations which are not used or useful. BREC has 

removed some of the cost of Wilson plant via expense adjustments to recognize its 

planned "lay-up", but [BEGIN CON 

million remains in proposed revenue requirementsF3 as follows: 

Depreciation $20.031 

Interest Expense $22.544 

Property Tax $1.084 

Property Insurance $1.209 

Fixed Departmental Expense 

Labor/Labor Overhead $1.579 

Total Test Period II 
IS IT REASONABLE TO INCLUDE THESE COSTS OF THE IDLED WILSON 

PLANT IN REVENUE REQUIREMENTS IN THIS CASE? 

13 Id. 
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A. No. The Commission should exclude these costs from ratemaking in this matter. 

The Commission may elect to excIude these costs either directly via an adjustment 

in this amount or via inclusion in the higher level adjustment of $63 million to 

reverse BREC proposed “lost margins” adjustment to account for Century’s 

departure from the system. Century’s departure leaves BREC with considerable 

excess generating capacity, and RREC plans to address this excess capacity issue 

by laying up the Wilson plant and/or other generating plant [ 

ENTIAIL]. BREC states in 

response to PSC Staff 2-21 (c) the ”current long-term Financial Model indicates 

Wilson Station will restart in 2019.” However it is crucial to recognize that this 

considers onlv the Century departure, and with the impending Alcan departure, 

the restart of Wilson Station would obviously extend further into the future, all 

other things equal. Furthermore, the Wilson lay-up places it in a state where it is 

”unavailable for service” and it would take ”weeks or months” to bring the unit 

back into service.4 Wilson is not ”used or useful” in utility service in its state of 

lay-up, and is unavailable for utility service in its state of lay-up. The Commission 

should not include the costs of plant which are not used and useful in providing 

public utility service in revenue requirements. Therefore, the Commission should 

L4 Id., at page 6. Note also Big Rivers Response to AG 1-111 which states it will take 43 days to “restore 
[Wilson] from an idled status.” 
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PUBL,IC REDACTED VERSION 

5. Big Rivers’ ability to effectively and explicitly manage risks facing the enterprise is crucial 

in order to ensure and protect its financial viability. BREC’s enterprise risk management 

direction is laudable, but it must be comprehensive in scope, and well-implemented. 

6 .  Achievement of BREC’s projected financial results materially depends on direction taken 

on environmental concerns, which are largely outside of BREC’s control. The financial 

model includes impacts only for present environmental requirements, but na impacts are 
included for potential future carbadgreenhouse gas regulations or regulations pertaining to 

mercury. Further, environmental cost increases would significantly impact Smelter rates 

such that continued operation could become uneconomical. 

7. The interests of the Smelters do not align in all respects with the interests of the general 

body of ratepayers. Yet the Smelters have a direct and continuing abiIity to affect BREC’s 
operational and financial decisions through the Coordinating Committee and other means. 

One example of where SmeIter interests may be contrary to BREC interests in that Smelters 

prefa to deferldepress current costs in favor of recovery “later” (e.g, depreciation). Also, 

the smelters have PEGIN SMELTER CONFIDENTIAL] 

[EM) SMELTER CONJXDENTIAL] 

8. This case may be considered as requiring consideration of two alternatives, each of which 

has substantial uncertainties. Neither alternative (cmtinuing the present mode of operation 

however it may later unfold, versus accepting the Joint Applicant’s application) is free of 

difficulties or concern. However, I conclude the balance should fall in favor of the efforts 

of the Joint Applicants, subject to the certain concerns and considerations expressed here. 

Page 49 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 
12 

13 

14 

15 

16 

17 

18 

- --IT 
20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

7 1  

PUBLIC RELIACTED VERSION 

The Commission and the Office of Attorney General will need to be watchful and filly 

informed on particular issue areas, especially in the area of risk management. 

DO YOU IRECO 

TRANSACTIONS AS PRO 

My recommendation at this time is provisional, since final information on consent 

agreements and fees, the nature of any agreement with the City of Henderson (and related 

financial impacts associated with releases and approvals), credit ratings and credit 

restructuring agreements and h a n d  implications is not known at this time. In my view, 

these matters should have been settled first so they could be provided to the Cornmission as 
part of a comprehensive filing. Instead the parties have been required to address a partial 

filing, which leaves many crucial matters uriknown and subject to later serial and piecemeal 

additions to the Application, I therefore make a provisional recommendation that the 

Commission approve the transactions, but with limited enthusiasm, and with certain 

conditions and understandings. This recommendation also gives weight to the 

straightforward analysis of BREC and its member cooperatives of the “pros and cons” of 
the proposed transaction, as provided by the member cooperatives in response to OAG 

Sup5Temental no. 1. 

WHAT CONDITIONS DO YOU RECOMRaEND THAT T 
INCLUDE WITH APPROVING THE TRANSACTION? 

I recommend the following conditions: 

1. BREC has presented its financial model results as the ‘%we case” upon which its 

decisions were based. Yet the application is incomplete and there are pending matters 

which may affect this ‘“base case”. The Commission should require that the “base case” 

rates and results be maintained past resolution of the pending matters such that if 

resolution of a matter (e.g, due diligence finalization, credit restructuring, City of 
Henderson matters, or consent fees and agreements) would unfavorably impact the 

(“base case” rates and results, E.ON and/or the smelters must step forward to fbnd and 

eliminate those unfavorabie impacts in order to restore the ‘“base case” projections. 

2. BREC shall not waive any conditions to closing without Commission approval. 

- - _ _  - - 

COMMIISSION 
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PUBLIC REDACTED VERSION 

3. BREC shall use the March 11,2008 Stone & Webster Final Report in addition to its 

own resources to finalize its due diligence on the generating facilities and sites. 

a. BREC shall reconcile [BEGIN S 

[EM) SMELTER 

CONFIDENTIAL] 

b. BR.EC shall provide its final due diligence report to the Commission and the 

parties, and include the reconciling information and estimated costs, along with 
its recommendation as to when and how each item should be addressed. 

BREC shall provide to the Commission and the parties a revised run of the 

Financial Model which incorporates these items in a revised Production Work 

Plan, BREC’s recommended method of addressing each item, and BREC’s 
estimated cost of doing so, for Commission approval prior to closing the 

transaction. 

c. 

4. BREC shall h d ,  initiate and maintain a comprehensive risk management plan and 

program, which includes the abiIity to address impact of contingencies including, but 

nglix&ted to, fie1 prices,Aost exposure for environmental remediation programs (both 

existing and contemplated), and any other material risks pertaining to BREC. 

5. Prior to any filing by BREC to increase its rates, BREC shall file with the Commission 

a comprehensive report on identified risks and steps taken under its Risk Management 

program to address or mitigate those risks. 

6 .  BREC shall provide the Commission with minutes and documents fi-om each meeting 

of the Coordinating Committee at least through 201 1. Upon request of either the 

Commission, RREC’s required provision of minutes and documents shall be extended. 

7. In the event of ~ t u r e  changes in environmental regulations compliance which BREC 

determines will have a material financial effect on it, BKEC shall report on a timely 

basis to the Commission of the nature and expected cost of compliance with changed 

environmental regulations, including financial projections modified to include 

compliance costs and impacts on rates and revenues. 
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8. 

9. 

PTJBLIC REDACTED VERSION 

BREC shall file with the Commission projected budgets on the same schedule as 

management adopts annual budgets each year through 2013 and shall pay, if so 
requested by the Commission, for a third party to review same. BREC shall provide 

and include in the filing explanation of differences between that year’s budget and the 

projected amounts for that same year in the final version of the Financial Model 
considered by the Commission in this case. 

BREC will continue to employ at least the same level of workforce, with comparable if 
not better skill and expertise, as it currently does, or notify the Commission if BREC 

has conchded it would be imprudent to do so, stating the reasons why BREC believes it 

to be imprudent. 

10. BREC will negotiate in good faith with BEW during any collective bargaining 
agreements. 

1 1. BREC shall advise the Commission and the Attorney General of any material changes 

to its financing arrangements, on a timely basis. 

12. BREC shall advise the Commission of any changes to RIJS’ criteria for the i3nanCing of 
both new coal-fired plants, and regarding any financing relating to existing coal-fired 

plants, on a timely basis. In the event of any such changes, BREC shall supply ti plan 

for assessing the impact and ramifications (if any), and how BREC will address those 
- 

- ci-mges. 
- - - 

13. BREC shall advise the Commission of any material changes to smelter contracts, on a 

timely basis. 

14. BREC shall advise the Commission and the Attorney General in event of any material 

changes in its agreements with HMPL, on a timely basis. 

15. BREC shall advise the Commission in the event of any material changes in its 

agreements with labor unions, on a timely basis. 

16. BREC shall advise the Commission and the Attorney General on a timely basis of any 

material events that in any way could impact BREC’s ability to wheel excess power to 

other markets. 

17. BREC shall advise Commission on a timely basis of any material changes in its 

generating units or their operation not included in BREC’s Production Work Plan as 

submitted in this case and finalized by BREC’s due diligence. 
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DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes, it does at this time, I reserve the right to provide supplemental testimony at a Iater 

date to address items, information and issues that are presented by BREC at a later date to 

fill in incomplete aspects of the filing as it is enumerated in this testimony. 
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BEPOJUX THE PUBLIC SERVICE CQMMO[SSION OF KENTUCKY 

avid Rrevitz, C.F.A. 
3623 SW Woodvalley Terrace 
Topeka, Kansas 66614 
785-266-8769, dbrevitz@cox.net 

General 

Mr. Brevitz is an independent telecommunications consultant, a Chartered Financial Andyst and has 
more than twenty-seven years of experience in government affairs and telecommunications 
regulatiadde-regulation. He previously served in management positions With industry regulatory 
organizations. He is a former Chief of Telecommunications for the Kansas Corporation Cornmission 
(“KCC”). He is fmiliar with the details of the FCC’s implementation of the Telecommunications 
Act of 1996, and has provided expert testimony on numerous issues including telco local division 
spin-offs, competition, industry and market structure, service bundles, substitutability of VoIP and 
wireless for local exchange service, resale, unbundled elements, TELRIChost studies, network 
modernization, access charges, rate design, cast allocations, universal service and other matters. 

Professional Desi,gnatiorr and Coiiim unitv Service 

Mr. Brevitz has achieved designation as Chartered Financial Analyst from the Institute of Chartered 
Tinancia1 Analysts (“ICFA”) in 1984. The ICFA is the organization which has defined and 
organized a body of knowledge important for all investment professionals. The general areas of 
knowledge are ethical and professional standards, accounting, statistics and analysis, economics, 
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Mr. Brevitz is Past President of the Topeka Kiwanis Club (1988 - 1999). He has served numerous 
terns on the Board of Directors of the CIub, has been recognized by Kiwanis International as a 
George F. Hixson Fellow, and has his name inscribed on the Kiwanis International Foundation 
Tablet of Honor. 

Mr. Brevitz is currently serving as Treasurer of Topeka Ice, a non-profit organization organized to 
build an ice rink for community use in Topeka, Kansas. He also currently serves as Treasurer of the 
Kansas City Junior Outlaws High School Hockey team (Tier Io. In addition, he has served two 
terms as President of the Topeka .Junior Scarecrows Hockey Association and two terms as Treasurer, 

Recent Relevatit Exl;tesierice 

P 1999-Current, Kansas Corporation Commission Advisow Staff: Mr. Brevitz is serving as 
advisor to the Commissioners on telecommunications technical and policy matters, including 
determinations on state universal service fund issues; spin-off of SprintAJnited’s Local 
Telecommunications Division (now Embarq); application of price cap regulation to Southwestem 
Bell-Kansas and SprinWnited Telephone (now Embarq); designation of wireless carriers and 
other entities as Eligible Telecommunications Carriers; arbitrations between carriers pursuant to 
the Federal Telecommunications Act; Southwestern Bell-Kansas’ Section 271 application; pricing 
and costing of unbundled network elements for Southwestern Bell and Qwest; modification of the 
Kansas Universal Service Fund to be cost based consistent with state and federal law; adaptation of 

mailto:dbrevitz@cox.net


the FCC cost proxy model for intrastate use; rate rebalancing and DSL deployment; Digital 
Subscriber Line (DSL) matters; legislative issues; advanced services; access charge restructure; 
collocation; and, toll dialing parity and carrier of last resort as examples. Mr. Brevitz also serves 
as advisor on electric industry matters, including cases involving stsucturdrestructure of Westar 
Energy and Aquila- 

P- 
MI, Brevitz is working on behalf of the Maine Office of Public Advocate to assess the proposed 
spin off of Verizon operations in Maine, New Hampshire and Vermont and subsequent merger 
with and into Fairpoint Communications, in a reverse Marris trust transaction. The assessment 
includes evaluating financial projections of the company in support of financial viability of the 
proposed transaction; financial analyses associated with the proposed transaction perfozmed by the 
company and investment advisors; and implications of resulting debt leverage and structure of the 
company as ‘‘high debthigh dividend”. The Hearing Examiner’s Report adopted Mr. Brevitz’s 
financial recommendations inchding substantial debt ($600 million) and dividend reduction. 

9 2007 to current, FairPoinWerizon MermdAcquisition of New England State ODerations: 
Mr. Brevitz is working on behalf of the New Hampshire Office of Comer Advocate to assess 
#e proposed spin off of Verizon operations in Maine, New Hampshire and Vermont and 
subsequent merger with and into Fairpoint Communications, in a reverse Morris trust transaction. 
The assessment includes evaluating financial projections of the company in support of financial 
viability of the proposed transaction; financial analyses associated with the proposed transaction 
performed by the company and investment advisors; and implications of resulting debt leverage 
and structure of the company as “high debthigh dividend”. The Commission has made 
preliminary determination in favor of Mr, Brevitz’s financial recommendations. 

April 2007, PURC Advanced Training Course on Regulatory Economics and Process: 
Interconnection, Pricing and Competition: Mr. Brevitz developed and presented three courses 
to members of the National Telecommunications Commission &om Thailand. The courses 
coveredaccounting-separation,case study-on-a-rate-proposa~~and-p~~ciples-and-practi~es-for-rate 
reb alancing. 

P January, 2007, 21‘‘ International Training Promam on Utility Reeulation: Mr. Brevitz 
developed and presented training sessions on accounting separation, rate rebalancing (case study), 
and universal service obligations to the serni-annual training program for regulatory agency staff 
and commissioners worldwide. The training program is provided by the Public Utilities Research 
Center at the University of Florida in Gainesville. 

9 2006-Current Telecommunications Training for Regulatory Apencv for 
Telecommunications CRA TEL) in Serbia: Mr. Brevitz is working to assist RATEL, in 
implementation of new polices designed to open telecommunications markets in Serbia to 
competition. Issues being addressed include cost orientation of prices (rate rebdancing), universal 
service funds, interconnection, administrative procedures, internet teIephony, and spectrum 
management. 

> 2006-2007, Embara UNE LOOR Pricing Application: MI. Brevitz assisted the Bureau of 
Consumer Protection in the Nevada Attorney General’s office in its assessment of Embarq’s 
proposal to increase rates for the unbundled loop. This work included assessment of Embarq’s 
proposed UNE loop cost model and its inputs, FCC orders which speak to TELRIC costing and 
UNE pricing, and use of the mapping program to support Embarq’s proposed cost model. 



> : Presentation at the NASUCA Mid-Year 
Meeting, June 14,2006, Memphis Tennessee. 

2006 Spin-off of Windstream from Alltel: On behalf of the Kentucky Attorney General (Office 
of Rate Intervention), Mi. Brevitz formulated discovery, and analyzed and addressed information 
relevant to the proposed spin-off of the local telecommunications operations f k m  Alltel 
Corporation and subsequent merger with Valor Communications, Prefiled testimony was provided 
before the Kentucky PSC addressing the excessive debt burden placed on “SpinCo” by Alltel; 
conflicting company claims regarding merger synergies; lack of basis for claimed increased buying 
power’; and non-arms-length nature of decisions and transactions in the proposed spin-off. 

> 2005 Rate and Revenue Keauirement Review of Saco River and Pine Tree Telephone 
Companies: On behalf of the Maine Public Advocate’s Office, Mr. Brevitz addressed revenue 
requirement levels for both companies, including detailed review of expense levels and trends, 
expanded calling plan criteria and data, and detailed review of holding company organization and 
charges between affiliates. 

P 2005 Price Deregulation of Basic Local Exchange Service: On behalf of AARP, Mr. Brevitz 
provided comments before the Public TJtilities Commission of Ohio regarding final rules to 
implement procedures for addressing price deregulation applications. The coments  addressed 
the need for effective competition to be demonstrated before approving price deregulation of 
BLES; market segmentation between stand-alone BLES and service bundles; baniers to entry; 
current competitive market conditions and whether “many sellers” exist; functionally equivalent 
and substitute services; and other related matters. 

2005 Spin off of ‘(LTD Holding Company” from Sprint Nextel: On behalf of the Nevada 
Bureau of Consumer Protection, Mr. Brevitz led a team to analyze the proposed spin-off earn a 
technical and public interest perspective under Nevada statutes. Issues addressed included: asset 
transfers to LTD Holding Co.; levels of debt to be placed on LTD Holding Co.; “normal” levels of 
d&3ToTSj%Eifs t o c a ~  ’l’elecormnunications Uivision; fiiZ5Eidzd cost of capital i m p l i c a t i ~  
the spin o q  impact an LTD’s ability to compete and other competitive trends; and accounting 
issues such as division of pension assets and pension liabilities. 

- ~- 

9 “Telecommunications Converpence: On DUODO~V?? Presentation at the NASUCA Mid-Year 
Meeting, June 15,2005, New Orleans, Louisiaaa. 

P 2005 Intrastate Deregulation Proposal of SBC Oklahoma: On behalf of AARP, Mr. Rrevitz 
filed testimony addressing SBC Oklahoma’s proposal to deregulate pricing of almost all intrastate 
services (E91 1 and access services were excepted). The testimony responded to SBC Oklahoma 
assertions regarding significant retail competition on a widespread basis, openness of markets, 
barriers to entry and exit, Ieasonable interchangeability of use of cellular and VoP services for 
basic residential services, market share analysis, and Competitive trends including CLEC responses 
to the elimination of UNE-P, access line losses. The testimony further analyzed the actions, 
opportunities, and competitive responses of SBC Oklahoma and its corporate affiliates, observed 
public safety deficiencies of cellular and VoIP services, and market trends converging on duopoly. 

P 2004 to 2005: Alternative Regulation Plan Filing by Verizon Vermont: Mr. Brevitz assisted 
the Vermont Department of Public Service in assessing matters included in the Vermont Public 
Service Board’s assessment of proposed changes to the Alternative Regulation Plan applicable to 
Verizon Vermont. Prefiled testimony addresses matters including assessment of competition and 
modes of competition, VoTP/wireless substikition, continuation of direct assignment practices 



under the FCC’s sepaations freeze, jurisdictional cost allocations, rate flexibility, and UNE 
availability and commercial agreements with CLBCs. 

. : On behalf of the Arkansas Public Senrice Commission 
General Staff, Mr. Brevitz filed testimony which analyzed SBC Arkansas’ proposed increased 
UNE loop rates, and UNE loop model and shared and common cost model inputs and outputs, 
including fill factors, defective pairs, IDLC, DSL expenses, and retail related costs. 

h 2004 Mass Market Switchimp Reviews under the EGG Triennial Review Order: Separately 
for the Arkansas Public Service Commission staff, and the New Mexico Attorney General’s office, 
Mr. Brevitz provided andysis and two-step evaluation under the FCC’s Triennial Review Order 
(TRO”) of impairment in access to local circuit switching for mass market customers. The 
evaluations were done on a granular, market-specific basis. The evaluations determined whether 
unbundled local circuit switching (and by extension, the UNE-Platform) must continue to be 
provided as an Unbundled Network Element by incumbent local exchange companies. 

P 2004 OSIPTEL/Peru: Worked with OSIPTEL (telecom regulator in Peru) to analyze bmiers to 
competition in Peru. Presented workshop and training materials regarding the Economic Aspects 
of Competition Regulation for Public Utilities, which addressed concepts of market power, 
dominance, cross subsidies, essential facilities, ex ante versus ex post regulation, asymmetric 
r e p 1  ation. 

P 2003 to 2005: Cable & Wireless Rate AdiustrnentrSarbados Pair Trading Commission: Mr. 
Brevitz advised the FTC and its staff regarding the application of C&W Barbados to increase 
domestic revenues and institute local measured service, and providing related analyses. The 
Company’s filing was in part designed to enable Price Cap regulation, and opening the market to 
competitors. As such, Price Cap and competitive issues were necessarily considered along with 
revenue requirements and tariflpricing issues. 

- ~ P - 2 ~ 0 3 - ~ e n t u r p T - t ? l - R - a t e ~ ~ s ~ ~ ~ ~ k ~ ~ s ~ ~ P S ~ - ~ ~ ~ r e ~ - l e ~ - ~ ~ - p r ~ ~ d ~ ~ ~ a l ~ s ~ ~  
testimony on behalf of PSC staff in the CenturyTel of Northwest Arkansas rate case, in which the 
Company sought to treble local rates. Mr. Rrevitz provided an analysis of CenturyTel of 
Northwest Arkansas’ (9“’) modernization programs and provision of DSL services &om the 
perspective of basic local service ratepayers, and also addressed the local competition claims of the 
Company. 

> 2002 Mawland Office of PeoDle’s Counsel: Maryland PSC’s Case No. 8918 is to review 
Verizon’s Price Cap regulato~fplan, after Verbon had operated five or more years under it. 
Topics addressed included the proper productivity factor to use in the price Cap formula, and any 
necessary amendments to the structure of the price cap plan. Mr. Brevitz provided expert 
testimony on the proper formulation and terms for the price cap formula, competition, and other 
matters related to the extension of price cap regulation. 

P 2001 Maine Office of PubLic Advocate-Verizon Maine 271 Review: Review of Verizon’s 
Section 271 fiIing before the Maine Public Service Commission, and Declaration filed on behalf of 
the Public Advocate which addresses Checklist Item #13 (Reciprocal Compensation), and 
Verizon’s proposed performance measurement metrics and proposed Perfornance Assurance Plan. 

2001 Vermont Denartment of Public Service-Verizon Vermont 271 Review: Review of 
Verizon’s Section 271 filing assertions of compliance with the “14 Point,’ competitive checklist 
and non-discrimination obligations of the Telecommunications Act of 1996, before the Vermont 
Public Service Board. Mr. Brevitz filed a DecIaration on behalf of the DPS which addresses 



Checklist Item #13 (Reciprocal Compensation), and Verizon’s proposed performance 
measurement metrics and proposed Performance Assurance Plan. 

Presentation of two 
seminar modules and an interconnection case study as staff training for the Panamanian 
telecommunications regulatory body, ERSP. Mr. Brevitz developed course content and 
presentation materials for the seminar, under the auspices of PURC, on the topics of the ‘TIS 
Experience in Telecam Competition” and “Consumer Issues in Telecom Competition”. These 
topics were presented by Mi.  Brevitz in the seminar at Panama City, Panama on March 29-30, 
2001 * 

Tu 2001-2002 Michipan Attorney General’s OfficeFederal District Court Litimtion Support: 
Mr. Brevitz supported thq Attorney General’s office in its defense of lawsuits by Ameritech and 
Verizon against the PSC and the Governor regarding recently passed state legislation. The state 
legislation eliminated the intrastate EUCL being charged by both companies, expanded local 
calling areas, and froze the application ofthe Price Cap Index for a period of time. 

P 1999-2000 Delaware Public Service Commission Staff-Evaluation of Bell Atlantic- 
Delaware’s Collocation Tariff Filing: On behalf of the Staff, Mi. Brevitz reviewed BA- 
Delaware’s Collocation tariff filing, and prefiled testimony on behalf of Delaware PSC staff. 
Issues addressed include non-discriminatory provisioning of collocation; collocation intervals; 
utilization of “best practices” for terms, conditions and pricing; and costing. 

P 1999-2000 Vermont Department of Public Service-Evaluation of Carrier to Carrier 
WhoIesale Oualitv of Service: On behalf of the Vermont DPS, Mr. l3revitz was engaged in the 
review of quality of service standards related to Verizon’s wholesale activities of provisioning 
Unbundled Network Elements and resold services. The work effort was conducted within a 
workshop of the patties, and was drawn on the similar activity for BA-NY and a number of other 
states including Massachusetts and Virginia. Measures, standards and benchmarks were to be 
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incumbent carrier. This matter was resolved in the context of Verizon’s Section 271 case. 
- 

P 1999-2000 Vermont DeDartment of Public Service-bvestiPaKon of Geographically 
Deaveraged Unbundled Network Prices: On behalf of the Vermont DPS, Mr. Brevitz testified 
before the Vermont Public Service Board regarding the appropriateness and extent of geographic 
deaveraging of rates for Unbundled Network Elements (”Es) in Vermont. In formulating these 
positions, it was necessary to consider FCC Orders, competitive policy implications, and related 
issues such as distribution of federal high cost support. The FCC had spotlighted the linkages 
between high cost support and geographic deaveraging determinations, Consequently the 
testimony also considered federal high cost support distribution implications and local rate impacts 
stemming fiom geographic deaveraging determinations to be made by the Board. 

9 1999 Vermont Department of Public Senice-Evaluation of Bell Atlantic Proposed 
Alternative Remiation Plan, Wholesale Oualitv of Service Standards, and Cost of Service: 
Mi. Brevitz served as project manager and lead consultant in the DPS review of Bell Atlantic’s 
proposed Price Point Plan and proposed appropriate modifications. Those modifications included 
moving rate reductions forward to the inception of the plan, and aligning the plan more closely to 
the status of competition in Vermont by allowing streamlined regulation only for truly new 
services, not bundles of existing services. Mr. Brevitz also supported the immediate 
implementation of detailed wholesale quality of service standards along with a remedies structure, 
Mi. Rrevih; addressed the cost of service issues of reciprocal compensation and local number 
portability, and proposed rate design changes to effect the return of$16 million in excess revenues. 



P 

geographic deaveraging of UNE loop rates. Methodology and policy to determine geographic 
zones was reviewed for BA-Del, and compared to all other Bell Atlantic states. BA-Del cost data 
was reviewed to assess closeness of fit between BA-Del's proposed population of zones With 
existing exchanges to the loop costs of those exchanges. After review of comments of interested 
parties, Mr. Brevitz prepared and submitted a report and recommendation to the PSC regarding 
modification of BA-Del's proposal to implement geographically deaveraged UNE loop rates. The 
PSC adopted the report and recommendation in its Order in the matter, 

P 1998 Vermont Department of Public Service- Evaluation of ProDosed Special Contracts for 
Toll and Centrex Services for Comuliance with Imputation Reauirernents: Mr. Brevitz 
worked for the DPS in this matter, which was an evaluation of four individual customer toll 
contracts, and two individual customer Centrex contracts, under the Vermont Public Service 
Board's price floor and imputation requirements. This evaluation included analysis of whether 
Bell Atlantic had appropriately followed the Board's imputation requirements; whether the 
imputed costs had been appropriately calculated and included all relevant costs; and, whether 
undue price disaimjnation would result from approval of Bell Atlantic's proposed prices. Mr. 
Brevitz andyzed the Company's filed testimony and costing information provided in support of the 
contract pricing; drafted staff discovery and analyzed responses of other parties in the matteq 
and, supported pre-filed rebuttal and surrebuttal testimony before the Board under cross 
examination. Hearings in this matter were held in November and December of 1998 and January 
1999. 

'.. 1998 Delaware Public Service Commission- Re-classification of Residential ISDN as 
" CommAitive": Mr. 3revitz warked for Delaware Public Service Commission staff in this case 
(Docket 98-00513, which was a filing by Bell Atlantic to move Residential ISDN ("R-ISDN") 

T d e c o r n m m c X o n s % m o g y  Investment Act andKhEdCommission rules to implement the 
Act. Bell Atlantic filed an application before the PSC stating that R-ISDN met the statutory and 
rule conditions for moving the service to the competitive class of services, along with market 
information in support of that statement. Mr. Brevitz analyzed the company's filing and the 
comments of other parties in the matter &om an economic and public policy perspective, analyzed 
the Company's compliance with applicable provisions of the TTIA and Commission des ,  drafted 
staff discovery and analyzed discovery responses of other parties, and presented testimony under 
cross examhatian before the Commission. The hearing in this matter was held July 9, 1998. 

fi-om the basic service classification to the competitive service classification, pursuant to the __ - - -  

k 1997 Delaware Public Service Commission - cost in^ and Pricinpr of Residential ISDN 
Service: Mr. Brevitz assisted the Delaware PSC staff in this case (Docket 96-0093;) by reviewing 
the prefiled testimony of all parties; reviewing the cost studies supporting Bell Atlantic's proposed 
R-ISDN pricing; comparing those costs to Bell Atlantic's UNE rates and costs; reviewing Bell 
Atlantic's contribution analyses and demand forecasts for the R-ISDN service; reviewing and 
comparing two Bell Atlantic local usage studies (the second of which more than tripled the costs of 
the earlier sfudy); providing an analytic report on the usage cost studies to PSC staff and rate 
counsel; assisting in the preparation and conduct of cross-examination; and assisting staff* rate 
counsel in preparation of the brief in this matter. The hearing in this matter concluded in January 
1998. 

k 1997 Geomia Public Service Commission - Unbundled Network Elements Cost Study 
Review: Mr. Brevitz was a lead consultant in this engagement. The GPSC opened a cost study 
docket to determine the cost basis for BellSouth UNE rates, following arbitratian hearings 



involving BellSouth and several competitors. Introduced for the first time by BellSouth, and 
considered in the hearing was BeIlSouth’s “TELREC Calculator”. Also considered in the hearing, 
as sponsored by AT&T/MCI was Hatfield Model Versions 3 and 4. Mr. Rrevitz prepared and 
provided to GPSC staff an “Issues Matrix” which listed the issues, party positions on the issues, 
and a suggested staffposition. Also on behalf of GPSC staff, Mr, Brevik analyzed cost Fnputs and 
outputs pertaining to both models. No testimony was provided in this matter as GPSC staff did not 
testify in the hearing.. Hearings on the matter concluded in September 1997. 

k 1995,1996 and 1997 Wyoming Public Service Commission - Competition Rules: Mr. Brevitz 
was the Project Manager and a lead consultant for this engagement. Mr. Brevitz is actively 
involved in writing and implementing comprehensive competition rules in Wyoming which 
consider the new 1995 Telecommunications Act Ln Wyoming and the 1996 Federal 
Telecommunications Act. These rules address interconnectiodunbmdling, universal service, 
service quality? price caps/altmative regulation, privacy, resale, intraLATA dialing parity, 
TSLRTC/cost study methods; access charge rate design; number portability, reciprocal 
compensation, rights-of-way and other mattas. 

> 1995 and 1996 Wvominp; PubIic Service Commission - U S WEST Pricinp Pian: Mr. BreVitz 
was the Project Manager and a lead consultant for this engagement. Mi. Rrevitz has evaluated and 
filed testimony regarding U S WEST’S pricing plan, competition issues, universal service and U S 
WEST cost study issues. 

k 1996 Oklahoma Corporation Commission - Seminar on 1996 Federal Telecom Act: Mr. 
Brevitz presented a seminar on the 1996 Federal Telecom Act to the Oklahoma Corporation 
Commission Staff. 

1995 and 1996 Georpia Public Service Commission - Local Number Portabilitv and 
Competition Poiicv: Mr. Brevi& was the Project Manager and a lead consultant for this 
engagement, Mr. Brevitz assisted the GPSC in implementing rules related to the new 1995 
73lecomuucabons AEtT-ga and the 1995 Federal Telecom Act. Mr. *Brevitz was 
primarily involved in initiating and coordinating the Number Portability Task Force and guiding 
the industry workshop on permanent number portability. The PSC has accepted the industry 
workshop recommendation. As a result, Georgia will be one of the first states to implement Eull 
number portability. Assistance was also provided on other competition issues. 

- 

P 1996 California Public Service Commission - Pricing of Unbundied Elements and Resale 
services: Mr. Brevi& assisted Sprint in the pricing (second) phase of the California Commission’s 
OANAn proceeding. Testimony was presented regarding proper pricing of unbundled network 
elements, given previous a PUC decision on UNE casts. The cost (first) phase involved the 
development of cost study principles, performance of TSLRIC cost studies of unbundled network 
elements by Pacific Bell and GTEC, and performance of avoided cost studies for retail services for 
resale. 

P 1995 to 1996 Kansas Telecommunications Strateejc Planning Committee - Kansas 
CorDoration Commission: Mr. Brevitz served as the Kansas Corporation Commission 
representative on this legislative committee, which was organized in mid-1994 to research and 
recommend any needed changes to the telecommunications statutes and state policies. The TSPC 
issued its final report to the Governor. and the legislature in January 1996. 

P 1995 ChairDerson of Kansas Corporation Commission Workinp Groups: Mr. Brevitz was 
appointed to the Cost Studies and Universal Service Working Groups for the KCC’s general 



competition investigation, subsequent to the KCC’s May 1995 Phase I competition order. He was 
also active in other Task Forces including TJnbmdling, Number Portabifity and Local Resale. 

’ Kansas Corporation Commission .. Infras!mcture/Comnetition ReRort: Produced a special 
report on Kansas telecommunications infrastructure/competition issues which was provided to the 
1995 Kansas Iegislature. 

> 1994 Kansas Corporation Commission - Alternative Regulation Lwislatioq: In 1994 the 
Kansas Legislature passed House Bill 3039, which extended SWBT’s “TeleKansas” alternative 
regulation plan for two years. M. Brevitz provided substantial assistance in negotiating the 
detailed provisions for the KCC’s implementation of the bill. 

P Kansas Corporation Commission - Southwestern Bell TeIeDhone Infrastructure AnaIvsfs: 
Investigated SWBT’s infrastructurehoddation budget and addressed construction 
requirements, tariffs, rates, terms and conditions for SWT’s provision of interactive television 
(“ITV”) to all Kansas schools at deep discount prices for the benefit of the Kansas infrastructure 
and schools. 

Work History 

Independent Telecommunications Consultant 

Following a significant engagement with the Kansas Corporation Cornmission, extensive 
professional services have been provided to state public utility commissions, as indicated above 
under “Recent Relevant Experience”. 

A variety of duties and tasks have been performed for the Kansas Corporation C o d s s i o n ,  
including providing staff support for Statewide Strategic Telecommunications PIanning Committee, 
composed of 17 members (legislators, state agency heads, private enterprise); assisting in KCC 
mplement%bon of liouse l3313039-(“TelelSansas If’, extensiEiTFEIternati-4-E for’ - 
Southwestern Bell Telephone); and providing analysis and testimony for communications general 
investigations into competition in the Iocal exchange and other markets. Those general 
investigations included General Competition, Competitive Access Providers, Network 
Modernization, Universal Service, Quality of Service, and Access Charges% 

- --.- 2- 

Kansas Consolidated Professional Resources - Director of Remlatory Affairs 

Duties included monitoring of and participating in state regulatory affairs on behalf o f  twenty 
independent local exchange companies in Kansas that compose the partnership of KCPR. Active 
participation in statewide industry committees in the areas of access charges, optional calling 
planslEAS, educational interactive video, dual party relay systems and private Iindspecial access 
merger. 

Kansas Corporatian Commission - Chief of Telecommunications 

Duties included supervising the formulation of staff testimony and policy recommendations on 
matters such as long distance competition, access charges, telephone company rate cases, and 
deregulation of CPE and Inside Wiring; analyzing Federal Communications Commission and 
Jivestitwe court decisions; supervising and performing tariff analysis; and testifjmg before the 
Commission as necessary” SWBT’s $120 million “Divestiture rate case” was completed in this time 
period, as were several other large rate cases. Active member of the National Association of 
Regulatory Utility Commissioners (NARUC) Staff Committee on Communications. 



Arizona Corporation Commission - Q i e f  Rate Analyst - Telecommunications 

Duties included supervision of staff and fornulation of policy recommendations on 
telecommunications cases, along with production of analyses and testimony as required. 

Kansas Corporation Commission - Economist - Research and Enerw Analysis Division 

Duties included research, analysis and production of casework and testimony regarding gas/electric 
and telecomnunications matters. Matters addressed included revision of jurisdictional separations, 
deregulation of CPE and inside wire, Wolf Creek Nuclear Generating Plant Task Force, and 
divestiture of the Bell Operating Companies fkom AT&T. 

Education 

Michiwin State Universitv - Graduate School of Business 
East Lansing, Michigan 
Master’s Degree in Business Administration-Finance- 

0 

Michipan State Universitv/James Madison Collep;e 
East Lansing, Michigan 
Bachelor of Arts Degree in Justice, Mordity and Constitutional Democracy. 

__ - - - - - - - _ _  _ ~ _ _ _  - __ -. - - __ - - 
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" M T E A L T H  OF KENTUCTU 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

Tl3X APPLICATIONS OF BIG RIVERS 
ELECTRIC CORPORATION FOR 
(I) APPROVAL OF W€IOLESALE TARIFF 
ADDITIONS FOR RIG RIVERS ELECTRIC 
CORPORATIONS, (n) APPROVAI, OF 
TRANSACTIONS, (111) APPROVAL TO ISSLX 
EVIDENCES OF IMlEBTEDNESS, AND 
(N)  APPROVAL OF A M E " T S  TO 
CONJRACTS; AND OF E.ON US., LLC, 
WESTERN KEmm ENERc;Y cow. m 
LG&E ENERGY MARKETING, INC. 
FOR APPROVAL OF TRANSACTIONS 

AFFIDAVIT 0s DAVID BREVITZ 

State of Kansas 
) 
1 

David Brevitz, being first duly sworn, states the following: The prepared 
P r e - r u e d ~ ~ ~ ~ T e ~ ~ , ~ d - ~ ~ e ~ ~ b i t s - a t  Ezehedtnieto coiistitute+Te- direct 
t e s b a n y  of Affiant in the above-styled case. AEfialit states that he would give 
the answers set forth in the Pie-Filed Direct Testimony if asked the questions 
propounded therein- Affiant further states that, to the best-of his knowledge, his 

__ 

David Brevitz U 

SUBSCRIBED AND SWORN to before me this 2 day of A Qr.1 2007. 

NOTARY PUBL 

MY Commission Expires: \ \ - IS- 11 - 



JACK CONWAY 
ATTORNEY GENERAL 

OFFICE OF THE ATTORNEY GENERAL 

I 0 2 4  CAPITAL CENTER DRIVE 
SUITE 200 

FRANKFORT KENTUCKY 4060 I 

November 2 1,2008 

Ms. Stephanie Stumbo 
Executive Director 
Kentucky Public Service Commission 
21 I Sower Boulevard 
Frankfort, KY 40601 

Re: Big Rivers Electric TJnwind Hearing Date 
Case NO. 2007-00455 

Dear Ms. Stuinbo: 

Please find attached hereto the supplemental direct testimony of David Rrevitz on 
behalf of the Attorney General. This testimony was also served upon all parties to the 
matter as indicated in the certificate of service. 

A 

I thank you in advance for your attention to 

AN EQUAL OPPORTUNITY EMPLOYER M/FID 



EFORE UBLIC SERVICE COM .. .- . . . .. . . 

2 A. 

3 

4 Q. 

5 A. 

6 

7 

9 A. 

10 

11 

12 

13 

14 

15 Q. 

I6 

17 A. 

18 

19 

LEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is David Brevitz. My business address is 3623 SW Woodvalley Terrace, 
Topeka, ICansas. 

LN WHAT CAPACITY YOU EMPLOYED? 

1 am an independent consuItant serving state Imeglilatory commissions, Attorney General’s 

Offices, and consumer organizations. I am testifjmg on behalf of the Attorney General 

of Kentucky. 

HAVE YOU PIREVIOUSLY FILE TESTIMQNU nU THIS MATTER? 

Yes, I filed Direct Testimony on April 3,2008. That filing of testimony was immediately 

preceded by the First Amendment and Supplement to the Application by Joint 

Applicants. However, as the Commission is aware the scheduled hearing was postponed 

due to subsequent events. By the time the presently rescheduled hearing in this matter 

occurs, it will have been pending before the Commission for almost a year as it has been 
amended and supplemented a number of times. 

WHAT WAS THE CAUSE OF THAT POSTPONEMENT, AND VWLAT EVENTS 

HAVE OCCURRED SUBSEQUENT TO THAT POSTPONEMENT? 

The general cause of the postponement was the developing negative conditions in the 

financial inarkets which interfered with Big Rivers Electric Company (“BREC”)’s 
original plans to issue public debt and later became inore severe with BREC’s loss of the 

required credit enhancement (of its leases) of AMBAC due to AMBAC’s ratings 

1 
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L 
_._. . . 

3 

4 

5 

6 Q* 
7 

8 

9 A. 

10 

11 

12 Q. 

13 

6 A. 

1s 

16 

17 

18 

I9 

20 

21 

22 

23 

downgrade. As a result, the Joint Applicants have made Second and Third Amendments 

and suppIements to the original filing, and have filed or provided several other pleadings 

ox documents since the time of the originally scheduled hearing. The information 

provided includes subsequent updated runs of the Unwind Financial Model in June 2008 

and October 2008. 

Yes. I have reviewed each filing of information in this matter, including additional 

discovery responses, and have participated via teleconference in periodic informal 

conference meetings among the parties. 

WHAT WAS YOUR RECOMMENDATION IN YOUR ORIGINAL DIRECT 

TESTIMONU? 

Due to the fact there were a number of items unknown at that time, I made “a provisional 

recommendation that the Commission approve the transactions, but with limited 

enthusiasm, and with certain conditions and understandings”,’ The conditions were 

designed to address concerns with the proposed transaction and its prqjected impacts 

based on the facts and circumstances as they existed at that time. I was explicit that “this 

testimony must be considered as preliminary until the record has been supplemented by 

the Joint Applicants to include and address these crucial areas, which are demonstrably 

and materially incomplete.y72 Those four “crucial areas” were lack of complete 

information and documentation on planned financing, lack of credit ratings, lack of 

required consents including the City of Henderson, and lack of a completed due diligence 

’ 
’ Id ,  page 5 ,  lines 21-23 

Direct Testimony of David Brevitz, page SO, lines 14-16 
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L 

rep01-t.~ T also observed that “the Commission could reasonably hold this proceeding in 

abeyance until these matters have been ac~omplished”.~ 

3 SE FOUR AREAS EEN COMPLETED AND A 

4 TERVENING SIX MONTHS? 

5 A. No. There is no real finality on any of these issues. 

6 

7 

8 

9 

10 

11 

12 

1.3 

.i 

15 

16 

17 

18 

19 

The circumstances regarding financing have changed fiom one unknown to another. 

Previously, public capital markets were planned to be used for debt proceeds in 

concert with closing the proposed transaction, but specifics were lacking. Now, 
BREC proposes to access public capital markets three times, in 201 1,2015 and 

201 8.’ ‘fie borrowing in 2015 is referenced as being for $200 million. Obviously, the 

specifics regarding these debt offerings are both distant and U ~ U I O W R  at this time. 

BREC has not yet sought credit ratings from credit ratings entities, and plans to do so 

after the Commission’s action on this matter. 

The required consent of the City of Henderson still has not been obtained, and as 
discussed below, the same impasse as before appears to exist on two material issues. 

There is a lack of finality to “due diligence”, as there is no due diligence report, and 

due diligence will evidently occur up to the point of closing the proposed transaction. 

This implies that there could be fiiture items which arise in due diligence review with 

a cost impact. 

a 

20 Q. 

21 

22 

GIVEN THE EVENTS IN THIS MATTER (OR LACK THEREOF) 
SUBSEQUENT TO THE FILING OF YOUR DIRECT TESTIMONY, IS YOUR 

RECOMMENDATION TO THE COMMISSION THE SAME? 

23 A. 

24 

No. Under the current circumstances and the proposed transaction as amended, I am not 

able to recommend that the Commission approve the proposed transaction at this time. 

Id., lines 1-20. 
Id., page 47, line 29 
Supplemental Direct Testimony of Robert S Mudge, Exhibit 98, Page 7, Line 12-17 
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1 The concerns expressed in my previous Direct Testimony should be read together and 

L harmonized with the concerns expressed in this Supplemental Direct Testimony. 

6 A. 

7 

8 

The effect of subsequent events on the proposed transaction in concert with the lack of 

finality on the issues noted above yield three primary reasons why I am not able to 

recormnend approval of the proposed transaction. They are: 

9 

10 

11 

12 

13 

‘ 4  

1.5 

16 

17 

18 

19 

1. Substantial further rate increases for residential customers are indicated over 

and above the rate increases which were projected in the Unwind Financial 

Model which was the subject of my Direct Testimony; and, 

2. The required consent from the City of Henderson has not yet been obtained by 

the Joint Applicants, and the cost impact of obtaining such consent is 

unknown at this time but clearly more than is incorporated in the current 

(October 2008) Unwind Financial Model. 

3. Despite numerous iterations of the Model and the passage of approximately 

six more months, the Application is still incomplete at this time including the 

lack of resolution on the City of Henderson’s required consent. 

Proiected Further Rate Increases 

20 Q. PLEASE SUMMARfZE THE EXTENT OF INDICATED FURTIIER RATE 
21 INCREASES FOR RESIDENTIAL (RURAL) RATES. 

22 A. 

23 

Projected rates fi-om the different runs of the Unwind Financial Model-February 2008 

vs. October 2008--can be compared to yield percentage rate increases as follows: 

Additional hcreilse over Feb Model 
2009 2010 2011 2012 2013 2014 

RuralRates 3 13% 8.75% 11.79% 17.46% 8 49% 10.79% 

4 
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3 original Direct Testimony. 

This is the projected increase to rural rates which has occurred due to changed 
circurnstances and events since the Unwind Financial Model m addressed by my 

-. ..__ _. 

4 , PLEASESU ZE THE EXTENT OF 

5 (RURAL) RATES FR 
6 ~ ~ S ~ ~ T ~ O N  VERSUS CURREN RATES RESULT NI THE LEASE 

7 AGREEMENT. 

8 A. 
9 2008 rate is: 

The prajected increase in the October 2008 Unwind Financial Model, over the effective 

herease vs. Current Rates 
2008 2009 2010 201 1 2012 201 3 2014 

Rural Rates 
Increase $/h4WH 35.33 1.89 3.86 5.67 7.71 10.59 13.47 
YO Increase Over 
Current 5,34% 10.90% 16.02% 21.77% 29.92% 38.03% 
3 This shows that significant increases in rates are projected to occur year after year, 

11 without consideration of further unforeseeable circumstances, and also without resolution 

12 of the City of Henderson consent which when quantified in the model could translate to 
13 even more increases. 

14 Q. 

15 

16 

17 WAS BASED? 

WEAT ARE THE FACTORS OR ELEMENTS THAT CONTRIBUTE TO THE 

INCREASED RATES PROJECTED IN THE CURRENT MODEL VERSUS THE 

FEBRUARY 2008 VERSION, UPON WBlCH YOUR PREVIOUS TESTIMONJC 

18 A. 

19 

20 

21 

22 

Projected increased operating expenses, increased interest costs, and increased capital 

expenditures appear to be the primary drivers of the increased rates projected in the 

Unwind Financial Model, when comparing February 2008 to the most current version of 

the model-October 2008. Projected increased operating costs appear to be predominant 

among those items. These increases are displayed below: 

5 
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3 

4 

5 

4 

7 

8 

9 

10 

11 

12 
13 
14 
15 

Oct. 08 
Feb. 08 

Oct. 08 
Feb. 08 

Oct. 08 
Feb. 08 

Calendar Year 

Tatal Disbursements 
Total Disbursements 
Difference 
% 

Tot a1 Expenses 
Total Expenses 

Difference 
% 

Total Capital Expenditures 
Total Capital Expenditures 
Difference 
% 

2009 

45 1.56 
393.33 
5 8.23 

14.80% 

564.13 
473.33 
90.79 

19.18% 

93.47 
76.01 
17.46 

22.97% 

2010 

498.30 
407.73 
90.57 

22,21% 

581.69 
486.42 
95.27 

19.59% 

5 1.30 
58.58 
-7.29 

-12.44% 

201 1 

530.34 
436.07 

94.27 
21.62% 

619.81 
519.12 
100.69 

19.40% 

63.67 
56,26 

7.41 
13.17% 

20 12 

565.80 
438.75 
127.05 

28.96% 

658.67 
524.36 
134.3 1 

25.61% 

42.23 
53.85 

-11.62 
-21.58% 

2013 Total 

599.33 
460.48 
138.85 508.98 

30.1 5% 

689.33 
538.24 
151.09 572.15 

28.07% 

50.1 1 
35.54 
14.56 2 0 2  

40.97% 
Q. WHY DOES THE INCREASING EXTENT OF PROJECTED RESIDENTIAL 

RATE INCREASES CONCERN YOU? 

A. There are several reasons why growing projected residential rate increases in the Unwind 

Financial Model are of sufficient concern that I cannot recommend that the Commission 

approve the ITnwind Transaction as proposed. 

I .  BR.EC is a relatively small organization that is not diversified on either a 

geographic or product basis, But it proposes to resume fill exposure {outside 

the current lease agreement) to future capital expenditure and expense 

requirements under the proposed transaction. As stated by BREC before a 

meeting of the Board of Commissioners of the City of Henderson: 

This is a very complex transaction. Yes, it involves a lot of money, but it 
involves tremendous risks coming back to Big Rivers to operate these 
power plants and provide the volume of energy that goes to not only 
Alcan, but to Century and that is a load that no other electric generation 

6 



1 
- . ... . , 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

' 6  

, I  

18 

19 

20 

21 

22 

23 

24 

25 

26 

and transmission cooperative, nor utility that I am aware of, has to support 
in this country, that is two large smelters and a 98% load factor4 

2. Due to this smaller size and undiversified position, BRFC is exposed to 

unforeseen negative consequences from future events which could exert 

substantial pressures to increase expenses and/or capital expenditures. This 
has been demonstrated by the past six months and the change in projected 

rates over that time period. 

3 .  Estimated capital expenditures and expenses in the Unwind Financial Model 

are subeject to some potential for error due to the fact that BREC has not 

operated the plants €01 ten years. As time has elapsed, BREC appears to have 

found more required costs which have been included in the Unwind Financial 
Model and contribute to projected rate increases. 

4. Required early termination of the leases has diminished BREC's cash fiom 

that which was projected to be available in February 2008. All other things 

equal, this contributes to the need to increase rates to generate cash. It does 

not appear that BREC has a realistic ability to obtain additional cash financing 

fi-om the member cooperatives. Therefore, any additional cash requirements 

must be obtained externally-fhm additional debt borrowings which increase 

cash debt service requirements, and ultimately from increased rates. Within 
the boundaries of materiality, any additional cash requirements of BREC must 

come fiom increased rates absent opportunities for increased revenues from 

other sources or cost cutting. 

5. The issues regarding obtaining the required consent for the proposed 

transaction fiom the City of Henderson are unresolved and cause significant 

uncertainty regarding additional costs associated with accomplishing the 

proposed transaction. 

' BREC Response to OAG Supplemental No 33, Verbatim transcript of Special Called Commission Meeting, June 
27,2008, at page 3. 
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5 Q* 
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7 A. 

8 

9 

10 

11 

12 

I 3  

14 

J 

I6 Q. 

17 

18 A. 

19 Q. 

20 A. 

21 

22 

2 3 

24 
25 
’6  

6 .  Recommending approval of the proposed transaction with the significantly 

increased prqjected rates implies pre-approval of planned or “required” later 

rate increases. 

-- Lack of Required Consent fiorn the City of Henderson 

IS IT CLEAR. THAT T 
TRANSACTION FROM THE CITY OF 

QUIRED CONSENT TQ T 

No. It does not appear that such consent is imminent. Copies of communications 

between Joint Applicants and the City of Henderson and/or H W & L  were sought via 

OAG Supplemental No. 10 to LON, and OAG Supplemental No. 33 to BREC, and 

requested copies were provided. It appears that some level of communication among the 

entities began in the later part of 2005, and continued froin time to time, and somewhat 

intermittently at times to the current point. The documents I have reviewed suggest to 

me that a number of issues may have been resolved over time, but two core issues remain 

and there does not appear to be substantive progress on those issues-in fact, matters 

currently appear to be at an impasse, 

YOU HAVE THESE DOCUMENTS AM) CORRESPONDENCE 

AVAILABLE AT THE TIME OF YOUR DIRECT TESTIMONY? 

No. None of the correspondence up to that point in time was available. 

WHAT ARE THE TWO ISSUES WHICB CURRENTLY REMAIN? 

The August 29,2008 Status Report identifies two dispute areas impeding the City of 

Henderson’s consent to the early termination of the Station Two Agreement in the 

BREC/E.ON existing transaction for the Unwind Transaction to be consummated. 

Henderson continues to assert as follows: 

1. “Henderson retail customers are subsidizing the profits of WKEC currently, and Big 
Rivers in the future, because while Henderson must pay for its share of Station II 
capacity, Henderson only receives a margin of $1 .50/MHw for excess energy utilized 
by WKFK and Big Rivers; and,” 

8 



1 2. “there are a number of maintenance and repair claims with Station TI resulting from 
WJSEC’s operation of the Station Two facility.” _ _ _  

8 Q* 
9 

10 

1 1  A. 

12 

13 Q. 

’ 4  

15 A. 
16 

17 

18 

19 

20 

21 

22 Q. 

23 

24 A. 

25 

26 

By its letter dated September 3,2008, Henderson appears to agree on the identity of the 

remaining issues, as follows: “discussions between the Chairman of the Henderson 

Utility Commission and the Chairman of Big Rivers] failed to resolve the two key issues: 

Excess Energy sales and Station Two maintenance and repair expenses reflected in the 

independent engineering reports.” 

ESE TWO ISSUES ALSO EXIST IN MARCH-AP 008 WHEN THE 

PROCEDTJIRAL SCHEDULE BECAME FROBLEMATLC 

THE HEARING WAS 

Yes. My review of the correspondence documents suggests that these issues clearly 
existed at that time and prior to it. 

WAS THE SIX MONTH PE 

USEmTL TO RESQLVE THESE ISSUES? 

OD BETWEEN THEN AND NOW USE 

No, At the end of‘ March 2008, BREC informed the City of Henderson that it had 

“nothing further to offer.” Discussions appear to have been non-productive after that 

point, punctuated mainly by a specially called Henderson City Commission meeting on 

.June 27,2008, and three meetings involving the Chairmen of BREC and W & L  in the 

period August I, 2008 to September 2,2008. The impasse or stalemate between the 

parties was not subject to any material change from these later meetings that I can see. If 
anything, positions appear to have hardened. 

WHAT DO THE DOCUMENTS BETWEEN BREC, E.ON AND HMP&I, 
ILLUSTRATE REGARDING THE CURRENT STALEMATE OR W A S S E ?  

There are a number of documents provided in response to OAG Supplemental No. 3 3 (to 

BREC) and OAG Supplemental No. 10 (to EON). One is a piece of mail fiom HMP&L 
to its customers regarding the proposed transaction in March 2008 stating its view of the 
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7 

8 

9 

10 

11 

12 

13 

14 

1s 

j Q. 

17 

18 

19 A. 

20 

21 

22 

23 

24 

issues.? All other things equal, the mailing would tend to harden views regarding consent 

to the proposed transaction. Discussions and exchange of correspondence between the 

entities were occurring at that time, including a letter from BREC to HMP&L, which 

expressed “disappointment” with the Hh/fP&L response to the latest BREC proposal, and 

indicated “Big River’s has nothing fbrther to offer to HMP&L”.8 Correspondence also 

indicates that the Chairmen of BREC and HMP&L met on September 2,2008 on the 

open i s s ~ e s . ~  One concern evident on the part of H W & L  is that Big Rivers would 

experience financial problems after the IJnwixld and potentially file far bankruptcy. 

HMP&L proposed contract amendments to deal with this potential circumstance. BREC 

was not able or willing to accept HMP&L’s proposal “because it shifts costs to our 

Members and substantially changes the Station Two agreement” beyond which it would 

‘%e unacceptable to [BREC] creditors whose approvals would also be required”.‘’ It 

does not appear to me that agreement between the Joint Applicants and the City of 
Henderson on remaining issues pertaining to required consent for the proposed 

transaction is imminent. 

ARE YOU ABLE TO ASSESS THE FINANCIAL IMPACT TO CONSUMERS TN 
THE ABSENCE OF THE NECESSARY AGBEMENT BY THE CITY OF 

HENDERSON TO THE PROPOSED TRANSACTION? 

No. The financial impact on C O ~ S U I Z Z ~ I S  is not yet known since there is no agreement or 

understanding regarding the financial circumstances to obtain the City of Henderson’s 

consent. It appears ta me that the further any resolution goes toward the City’s position, 

the more material an impact would exist for BREC consumers. BREC has only 

incorporated the financial impact of its last proposal into the Unwind Financial Model 

(October 2008) currently before the Commission. 

BREC Response to OAG Supplemental No. 33. 
Id., Letter from Michael Core to Gary Quick, March 28,2008. 
BREC Response to OAG Supplemental No 33 BREC Supplemental Response to OAG No. 107 indicates that 

Dr. Smith and Mr Denton met twice, once on August 1,2008, then again on September 2,2008 
‘O BREC Response to OAG Supplemental No 33, L.elter from Mark Bailey to Gary Quick, September 24,2008. 
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11 A. 

12 Q. 

A 3  A. 

14 

15 

16 

17 

18 

19 

20 Q. 

21 

22 
23 

24 A. 

G 

No, nothing in the foregoing should be construed as expressing any opinion regarding the 

relative merits of the facts on this issue between BREC and HMP&I,, The relevant point 

is that the necessary consent to accomplish the proposed transaction has not been 

obtained, and obtaining such consent could require further material cost which is not 

included in the Unwind Financia1 Model or its projected rates, 

Investment Grade Credit Rating 

DID YOU ADDRESS THE SUBJECT OF CREDIT RATINGS IN YO 
FlREVlOeTS TESTWLONY? 

Yes, see pages 14-37 of that testimony. 

DO YO17 HAVE ANYTHING TO ADD TO THAT DISCUSSION? 

Yes. In addition I note that the Commission has as much to do with the investment grade 

credit rating as the innate nature of the proposed transaction for BREC. A n  investment 

grade credit rating has some circularity with Commission approval. Credit rating entities 

will rely on the Cornmission’s approval of the proposed transaction as implicit 

commitment to increase rates to the extent necessary to maintain BREC’s financial 

viability and ensure timely debt service payments. 

Conditions 

YOUR DIRECT TESTIMONY CONTAINE RECOMlMENDED CONDITIONS 

AT PAGES SO-52. HOW DOES THE FACT THAT YOU CAN NO LONGER 

RECOMMEND APPROVAL OF THE PROPOSED TRANSACTION IMPACT 

THESE RECOMMENDED CONDITIONS? 

If the Commission decides to approve the proposed transaction, the direction of the 

previously proposed conditions is still valid and the Commission should consider them. 



1 
I 

3 

4 

5 

6 

7 

In its decision, the Commission should address each proposed condition and incorporate 

each one as updated and modified by subsequent events. In particular, the first proposed 

condition would require additional contribution to economic reserve funds to mitigate the 

residential increased rates projected by the October 2008 modeling subsequent to the 

February 2008 modeling upon which my Direct Testimony was based. The third 

proposed condition could be addressed in part by agreement between RREC, the City of 

Henderson, and E.ON regarding the condition of generating facilities and sites. 

._. 

8 . ARE YOU NOT CONCERNED ABQUT THE POTENTWI, LOSS OF JOBS UF 
9 TEXIS TRANSACTION IS NOT APPROVED AN ~ ~ T I ~ A ~ E ~ ~  

10 CONSUMMATED? 

11 A. 

12 

13 

14 

16 
17 

18 

19 
20 

I am very much concerned about this issue and the Attorney General has advised me that 

he is as well. However, even if the Commission approves the application and the 

proposed transaction occurs, there is no guarantee that the smelters wilI continue their 

operations in Kentucky, In fact, the smelters have negotiated terms which would allow 

them to terminate their contracts as soon as 201 1 I ’  and would allow the closing of a pot- 

line depending on the market for a period of up to 12 months and then re-selling the 

electricity that would have otherwise been used.” Obviously the possibility of a loss of 

jobs exists regardless of the Commission’s actions in this matter. Accordingly, because 

the melters have this agreement in place, it appears self-evident #at the smelters 

anticipate the possibility, if not the likelihood that there will be a loss of jobs. 

21 Q. I DOES THIS CONCLUDE YOUR SUPPLEMENTAL TESTIMONY? 

22 A. Yes. 

I ’  Direct testimony of C William Blackburn, E.xhibit IO, Page 65-66 

l 2  Direct testimony of C. William Blackbum, Exhibit 10, Page 45-46. Under this circumstance, current projections 
indicate the smelter would earn approximately $14 million BREC Response to OAG Supplemental No. 34 This 
figure will be different depending on market conditions at the time. 
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COKYONWEALTH OF KENTUCKY 

BEFORE THE PU3LIC SERVICE COMMISSION 

? In the Matter of: 

i' 

c 

1 

) 

BIG RIVERS ELECTRIC CORPORATION'S 

TARIFFS FOR WKOLESALE ELECTRIC 
SERVICE AND OF A FINANCIAL WORKOUT PLAN 

1 CASE NO. 9613 NOTICE OF CHANGES m RATES AND 

O R D E R  

PREFACE 

On August 7, 1986, Big Rivers Electric Corporation ("Big 
I Rivers") filed an application with the Commission requesting is 

authority to increase its rates for wholesale electric service 

rendered on and after September 6, 1986, based on a restructuring 

of its debts, The application states that the  proposed rates 

would increase B i g  Rivers' annual revenues by approximately $7.5 

million, an increase of 3 ,58  percent over normalized revenues. 

wr The Commission suspended the proposed rates until February 6, 

1987, in order to conduct an investigation and h o l d  public 
_ -  

hearings on the reasonableness of the proposed rates. BY 

agreement of the parties, in response to the Commission's request, 

the suspension period was extended to March 17, 1987. Motions for ... 

f u l l  'intervention were filed by the Utility and Rate Intervention 

Division of the Office of the Attorney General ("Attorney 

General"), National Southwire Aluminum Company { " N S A " ) ,  Alcan 

Aluminum Corporation ("Alean"), Utility, Rate Cutters of Kentucky 

( " U R C K " ) ,  Hancock County, Kentucky, City of Bawesville, Kentucky, 



1. , 

Willamet te Industries, Inc. ( "Willamet t e "  ) , Commonwealth A l u r n i n t m  

i 

* , 

c 

Corporation ('iCommonwealthM), and Alumax Aluminum Corporation 

( "AIumax") . Firestone Steel Products Company ( "Firestone") moved 

for limited intervenor s t a t u s .  All motions to intervene were 

granted by the Commission. 

Public hearings were held at the Commission's offices in 

Frankfort, Kentucky, commencing on December 2 ,  1986, and 

concluding on December 18, 1 9 8 6 .  During the public comment 

portion of the hearing, statements were presented by Honorable 

Danny Boling, Hancock County Judge Executive, Thomas McCord, 

International Representative of Aluminum, Glass and Brick Workers 

International Union, V i c k i  Basham, Superintendent of Hancock 

County Schools, and Honorable Josephine Hagin, Mayor of Lewisport, 

Kentucky. Statements were also presented by counsel f o r  Hancock 

County and Firestone. The parties sponsored testimony at the 

hearing by the following witnesses: 

Big Rivers William 11. Thorpe - General Manager 
Paul A. Schmitz - Vice General Manager, Finance 
Joe Craig - Fuels 
Ron Johnson - Vice General Manager, Corporate 

Joseph Dolezal - Vice General Manager, Energy 

Frederick Xi. McCoy - Ernst and Whinney 

gerbert Vander Veen - Ernst  and Whinney 

Berbert F. Jacobs - Vice, President, Manufacturers 

Services and Labor Relations 

Supply 

Utility Group 

Utility Group 

- Ranover Trust Co. 
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Thomas B. Heath  - Assistant to Deputy 
Administrator, Rural Electri- 
fication Administration 

Phillip B. Layfield - Ernst and Whinney 
Paul H. Raab - Ernst and Whinney 
Bernard L. Uffelman - Peat, Marwick, Mitchell 

Douglas P. Sumner - Peat, Marwick, Mitchell 

Robert F.  McCullough - Manager of Regulatory 

and Company 

and Company 

Finance at Portland General 
Electric 

John D. Hightower, Jr, - Southern Engineering Co. 
Bernard J. Duroc-Danner - Arthur D. Little, Inc. 

Howard W. Pifer, 111 - Putnarnr Hayes fi Bartlett, IAC. 
Joseph S. Graves - Putnam, Bayes 6 Bartlett, Inc. 
A l l a n  J. Schultz - Casazza, Schultz & Associates 
Roger M. Whelan - Verner, Hiipfert, Bernhard, 
Robert P. Matusiak - Director of Planning and 

McPherson and Hand 

Analysis, National 
Intergroup, Inc. 

Kenneth T .  Wise - Put;.nam, Hayes li Bartlett, I n c .  

Alcan P a u l  D. Belanger - Manager, Alcan Sebree Plant 
Maurice Brubaker - Drazen-Brubaker Associates, Inc. 
Chri .st ian K. Albrecht - Draeen-Brubaker Associates, 
E. Clyde Allen - Drazen-Brubaker Associates, Inc. 
James A.  Ross - Drazen-Brubaker Associates, Inc. 
Stewart R. Spector - President, The Spector 

Inc. 

Report, Inc. 
! ,  

NSA li Alcan Sam F. Rhodhs - Touche Ross & Co. 

c 
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Attorney General Randall J. Falkenberg - Kennedy and Associates 
Lane Kollen - Kennedy and Associates 

Alumax and Charles F. Phillips, Jr. - Professor at 
Commonwealth Washington and Lee University 

Alumax Clyde M. Griggs - Manager, Alumax 
Hawesville Rolling M i l l  

URCK David 8 .  Kinloch - Consultant 
Initial briefs were filed on January 21, 1987, and reply briefs on 

February 2 ,  1987. The Commission incorporated by reference and 

made a part of the record in this case Big Rivers’ past two rate 

applications, Case No. 9006’ and 9163,2 and the D. B. Wilson 

Generating Station certificate proceeding, Case No. 3557.3 

Big Rivers is a non-profit cooperative corporation engaged in i 

the generation, transmission and sale o€ electricity, through four 

Case No. 9006, Big Rivers Electric Corporation’s: (1) Notice 
of Change Ln Its Rates And Fukl Adjustment Clause Base For 
Electricity Sold To Member Cooperatives, and (2) Application _- 
For Authority To - Issue Notes Or Other Evidences Of 
Indebtedness, and ( 3 )  Application For Approval Of Sale And 
Leaseback Of I t s  D.B. Wilson Station Generating Unit 1 And 
Associated Facilities. 

* Case No. 9163, -Big Rivers Electric Corporation’s Notice O€ 
Change In Its Rates For Electricity Sold  To Member 
Cooperatives. 

Case No. 7557, Application Of Big Rivers Electric Corporation 
For: (1) A Certificate Of Convenience And Necessity under KRS 
278.20  And 807 K A R  1:010, Section 7 And 8 To Construct And 
Operate The Following Facilitie9: ( a )  Two Additional 
Generating U n i t s ,  Each Hqving A Net Rated Capability of 395 MW 
To Be Known As The “D.B. Wilson Generating Station“ And To Be 
Located In Ohio County, Kentucky. ( b )  Any And All Appurtenant 

(Footnote conti’nued) 

c 
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distribution cooperatives, to approximately 75,000 customers in 2 2  

counties in Western Kentucky. Big Rivers derives approximately 70 

percent of its member revenues from two industrial customers, NSA 

a n d  Alcan, both engaged in the smelting of aluminum. 4 

BACKGROUND OF D. E. WILSON GENERATING STATION 

Big Rivers' 1977 Power Requirements Study indicated that 

rural load would continue to increase at 9.97 percent through 1991 

and industrial load would increase by 167 megawatts (MW) over t h e  

1976 level of 665 MW. Total demand on the system was expected to 

be 1509 NW by 1986 and 1832 MW by 1991. With t h e  two generating 

units at the Green Generating Station scheduled to be in service 

in 1979 and 1981, respectively, total plant capacity would be 1235 

MW. This study predicted capacity shortages of 274 MW in 1986 and 

597 MW in 1991 excluding any reserve capacity needed to maintain 
I 

s y s  tern reliability. 5 

I n  February 1978, Southern Engineering Company was employed 

by Big Rivers to determine its capacity needs and make expansion 

recommendations. The study was completed in 1979 and Southern 

..- 
7 .  

3(continued) 
And Related Equipment And Facilities, ( 2 )  A Certificate Of 
Environmental Compatibility Under KRS 278.025 For The 
Facilities Described In Paragraph (1) Hereof. (3) Authority To 
Barrow From The United States Of America, Through The Rural 
Electrification Administration ( R E A ) ,  Or The Federal Financing 
Bank Or The Eligible Lender The Sum Of $928 ,754 ,200  To Be Used 
For The Construction Of The Facilities As Further Described In 
The Application And Record. 

$82 ,654 ,460  from NSA plus $60,908,446 from Alcan divided by 
$208,296,183, total member revenue,'Exhibit 4 ,  page 2.  

Big 
Item 264,  pages 2-3. 

Rivers' Response t o - N S A ' s  Second Request for Information, 

r \  
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recommended that two , 3 9 5  MW steam electric generating units be 

c 
k. 

L 

c 

added In June 

1978, prior to completion of the study, Big Rivers requested a 

proposal from Burns and Roe t o  design a generating unit of 

approximately 3 5 0  MW t o  be scheduled for commercial operation in 

1984. In December 1978, B i g  Rivers entered into a contract with 

Burns and Roe t o  design a 4 4 0  MW g r o s s ,  395 MW net, output rated 

unit. In May 1979, Big Rivers contracted with Westinghouse to 

purchase a turbine generator. The contract with Westinghouse gave 

Big Rivers 6 months to cancel before incurring any large 

cancellation penalties. Big Rivers stated that this provision was 

necessary to al low it adequate time to complete loan  s t u d i e s  and 

to the system, one in 1984 and the other  in 1986.6 

make any necessary changes in the unit rating. 7 

On June 17, 1980, the Commission entered its  Order in Case 

No. 7557, granting Big Rivers a Certificate of Public Convenience 

and Necessity to construct Wilson units 1 and 2 .  Shortly 

thereafter, Big Rivers began another comprehensive load forecast, 

the 1980 Power Requirements Study, which was completed in March . 
1981. The new €orecast showed that iaad growth would increase at 

an annual rate of 3 percent, not the 9.97 percent predicted in the 

- L . u  * 

_- 

Eorecas t Big Rivers ' 
/ 

Board of Directors 

1977 Power Requirements Studye8 Based on the results of this 

voted to suspend the 
0- 

6 fhiri., page 4 .  

Thorpe Rebuttal Te timony, Volume I-,*, pag 

Big 
Item 2 6 4 ,  pages 6-7. 

Rivers' Response to-NSA's Second Request for Information, 

L. 

6 
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construction of t h e  Wilson Unit No. 2 in April 1981, and 

ultimately cancelled it. Big Rivers subsequently decided to 

continue construction of Wilson Unit No. 1 ("Wilson") based on the 

potential increase in loads due primarily to the addition of a 

fourth potline by ARC0 [predecessor of Alcan] and,  an analysis 

indicating that the cost t o  delay commercial operation was 
approximately $90 million per year. 9 

During 1982-83 aluminum prices took an unexpectedly deep and 

prolonged drop which led both aluminum smelters to shut down one 

of their potlines. The record reflects that during this period 

Big Rivers' Board of Directors and Rural Electrification 

Administration ("REA1*) representatives were regularly advised of I 
Wilson's construction progress. lo By late 1983, aluminum prices 

rebounded and the smelters' load returned to normal. 

c 

i 

c 

c 

In an attempt t o  reduce the rate impact from Wilson ,  Big 

Rivers' attempted to execute a sale/leaseback (leveraged lease) of 

t h e  Wilson P l a n t  in 1984, The sale/leaseback arrangement with the - %G 

General Electric Credit Corporation would purportedly have 

resulted in savings of approximately $700 million over a 35-year 

period. The savings were to be attributable to provisions of the 

Internal. Revenue Code which would have allowed the purchaser of 
* 

t h e  p,roperty to share tax  beneEits with Big Rivers resulting from 

accelerated" depreciation, energy credits, and investment tax  

U., Item 264 ,  page 7.  ! ,. 

lo Zbid. , page 9, and Rurrfl  Electrification Administration Field 
Activities Report of Mike Norman to Vincent #aminski, dated 
October 9, 1 9 8 2 .  

7 



credits. Under this arrangement, Big Rivers' effective interest 

c 

c 

c 

cos t  would have been lowered from an estimated 11.5 percent to 7.9 

percent. l1 T h i s  was expected to save ratepayers $700 million over 

the plant's life. l2 Howeve'r, Big Rivers was unable to resolve a 

number of major points and the sale/leaseback was abandoned. 

In April 1984, B i g  Rivers  filed a rate application, Case No. 

9006, requesting additional revenue of $ 4 8  million under the 

scenario of a sale/leaseback for Wilson orp alternatively, $ 5 7 . 6  

million without ,a sale/leaseback. Due to Big Rivers' financial 

inability to consummate the sale/l,easeback and strong opposition 

to the rate increase voiced by NSA and Alcan, the application was 

voluntarily withdrawn. l3 Aluminum prices again sharply declined 

in 1984 and Big Rivers took the position that higher rates could 

result in the shutdown of the smelters. 14 

In November, 1984, Big Rivers filed another rate application, 

Case No. 9163, requesting a $16.7 million increase in rates. Big 

Rivers did not seek to recover any of the costs associated with 

Wilson except those related t o  two h i g h  voltage transmission lines 

tying Wilson into Big Rivers' ~3ystern. l~ Mr. Thorpe testified that 

the Wilson costs were excluded in that case because Big Rivers 
_ _  

Case No. 9006, Big Rivers' Application. 

Item 2 6 4 ,  page 9-10. 

Case No. 9163, Order i s s u e d  May 6 ,  1985, page 3 .  

Item 2 6 4 ,  page 10. 

Case No, 9163, Order issued May 6 ,  1985, page 1. 

l2 Big Rivers' Response to NSA's Second Request for Information, 

l 3  

l4 Big Rivers' Response to.NSA's Second Request for Information, 

l5 

! +  

c. 
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r e c o g n i z e d  t h a t :  (1 )  no e c o n o m i c a l l y  v i a b l e  s o l u t i o n  had b e e n  ' 

r e a c h e d  t o  s o l v e  i t s  f i n a n c i a l  p roblems;  and (2) NSA and Alcan  

might go o u t  o f  b u s i n e s s  i f  t h e i r  r a t e s  i n c r e a s e d .  16  

I n  November 1 9 8 4 ,  REA r e f u s e d  t o  a d v a n c e  a n y  a d d i t i o n a l  

committed l o a n  f u n d s  t o  B i g  R i v e r s .  A c c o r d i n g  t o  Big  R i v e r s  t h i s  

r e n d e r e d  t h e  u t i l i t y  i n c a p a b l e  of u s i n g  l o a n  f u n d s  t o  pay  t h e  

c o n t r a c t o r s  f o r  w o r k  c o m p l e t e d  a t  t h e  W i l s o n  P l a n t .  B i g  R i v e r s  

s u b s e q u e n t l y  filed s u i t  a g a i n s t  REA t o  re lease t h e  committed l o a n  

f u n d s  e I n  o r d e r  t o  complete c o n s t r u c t i o n  o f  W i l s o n ,  Big R i v e r s  

used i n t e r n a l l y  g e n e r a t e d  f u n d s  a n d  s u s p e n d e d  i ts  l o a n  paymen t s  to 

REA. Big R i v e r s  c o n t e n d e d  t h a t  h a v i n g  a n  income-p roduc ing  a s s e t  

r ; -  was pre fe rab le  t o  a b a n d o n i n g  t h a t  a s s e t  a n d  w r i t i n g  o f f  

a p p r o x i m a t e l y  $700  m i l l  i o n  , 18 

On J a n u a r y  3 ,  1985 ,  REA n o t i f i e d  Big R i v e r s  t h a t  i t  w a s  i n  I 

'\ 

c 

c 

d e f a u l t  on l o a n  p a y m e n t s  a s  of November 23, 1 9 8 4 ,  a n d  asked for 

f u l l  payment  of i n d e b t e d n e s s  o f  a p p r o x i m a t e l y  $1.1 b i l l i o n . ' '  On  

J a n u a r y  18, 1985,  t h e  J u s t i c e  D e p a r t m e n t ,  a c t i n g  on REA'S b e h a l f ,  

f i l e d  a f o r e c l o s u r e  a c t i o n  against Big Rivers i n  t h e  U . S .  D i s t r i c t  
L 

C o u r t ,  W e s t e r n  District  of Ken tucky .  20 

l 6  Thorpe Direct Prepared T e s t i m o n y ,  p a g e s  6-7. 
.I- 

" Si9 R i ' V e r S  V .  Harold H u n t e r ,  A d m i n i s t r a t o r  of t h e  R u r a l  
E l e C t r i f i C a t i O R  A d m i n i s t r a t i o n ,  C i v i l  A c t i o n  No. 84-031?-0(5), 
U.S. Dis t r i c t  C o u r t  (W.D. KY.) 

l8 Big R i v e r s '  R e s p o n s e  to NSA's  S e c o n d  Request f o r  I n f o r m a t i o n ,  
Item 2 6 4 ,  p a g e s  12-13, 

U n i t e d  S t a t e s  of America V .  Big R i v e r s  E l e c t r i c  Corporation, 
C i v i l  A c t i o n  NO. C85-0012-o(J), U.S .  Distr ic t  C o u r t  ( W . D . K Y . ) .  

20 

i 
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By Order entered May 6, 1985, the Commission denied Big . 

Rivers' proposed rate increase, recognized that a financially 

viable solution for Wilson costs would need to be developed, and 

directed B i g  R i v e r s  to negotiate with NSA and Alcan t o  develop 

flexible power rates that would reflect the market price of 

aluminum. 

In early August, 1986, Big Rivers negotiated a Debt 

Restructuring Agreement {workout plan) with its creditors in an 

attempt to solve its financial problems and resolve the pending 

litigation with REA. 21 

REVENUE INCREASE 

Big Rivers' rate application states that t h e  proposed rates 

f 

will increase annual revenues by $ 7 , 4 5 2 , 5 2 4  or 3-58 percent based 

In calculating t h i s  revenue increase, on a 1985 test year. I 

however, Big Rivers o f f s e t  the proposed increase by a $15,462,514 

reduction in its fuel expense. 23 This significant reduction in 

fuel expense was achieved in 1986 by renegotiating existing coal 

contracts and executing new, lower cost coal  contracts. While Big 

Rivets should be commended €or taking t h e  initiative to reduce its 

l a r g e s t  operating expense, the Commission is concerned that  Big 

2 2  I 

I 

- 

Rivers' r a t e  application does not accurately reflect the magnitude 

21 Big Rivers' Response to NSA's Second Request for Information, 
Item 2 6 4 ,  page 15 .  

2 2  Application, Exhibit 4 ,  page 1. ! ;  

23 The $15,462,514 consists of a $12,635,946 reduction in F u e l  
Adjustment Clause expense and a $ 2 , 8 2 6 , 5 6 8  reduction in base 
fuel. revenue. See Application, Exhibit 5, page I, Pro Forma 
Adjustments.\ 

10 



. 
* -  

c 

(- 

of the proposed rate increase. All of these savings Erom 

reductions in coal c o s t s  are required to be flowed back to t h e  

ratepayers through the prior reduction of base rates under f u e l  

adjustment clause regulation, 807 K A R  5:056. The ratepayers have 

and will continue to benefit from these reduced fuel expenses 

independently of this rate case.  2 4  Consequently, the offsetting 

of a proposed increase in rates by a required decrease in fuel 

revenue is misleading and impermissible. Once the f u e l  revenue is 

disregarded, as it must be, Big Rivers' rate application actually 
seeks a $22,915,038 or 11 percent annual revenue increase. 25 

Further, the workout plan requires additional rate increases in 

1989 and 1991.26 

NSA COMPLAINT 

On October 2 ,  1985, NSA Eiled a formal complaint against Big 1 

Rivers, Case No. 9437, National-Southwire Aluminum Company v. Big 

Rivers, requesting a reduction in the rates that had been approved 

by the Commission on May 6 #  1985, in Case No, 9163. 

The complaint s t a t e s  two grounds in support of reduced rates: 

(1) revenues from a 5 4  megawatt off-system sale to the  Municipal _ _  
Energy Agency of  Mississippi ( " M W n ) ,  which had been excluded fo r  

rate-making purposes i n  Case No. 9163 and attributed to the Wilson 

Plant,. should now be considered for rate-making purposes because 

- 

2 4  

2 5  

Hearing Transcript, Volume 11, pages 33-34 .  

$7,452,524 plus  $15,462,514 divided by 1985 actual revenues of 
$208,296,183 as shown os-application, Exhibit 4 ,  page 2. 

26 Big Rivers' Response t o  NSA's Second Request for  Information, 
Item 2 8 1 ,  page 9. 
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Big Rivers has the generating capacity to accammodate t h a t  sale; 

and ( 2 )  Big Rivers' failure to reduce its per-ton cost of coal by 

either renegotiating existing contracts or filing bankruptcy to 

void the contracts. NSA requested that any rate reduction granted 

be first applied to reduce NSA's rate from approximately 2 8  mills 

to 22 mills due to: (1) its need for a 2 2  mill rate to insure its 

continued financial viability: ( 2 )  its prior subsidization of 

Alcan  and its predecessors resulting from Big R i v e r s '  5981 rate 

increases to include the costs of the  Green 2 generating unit 

constructed to serve Alcan's predecessors; and ( 3 )  t h e  willingness 

of NSA's corporate parents to guarantee performance by NSA of its 

long term power supply contract. 

NSA subsequently amended its complaint to allege that while 

Big Rivers has been collecting rates that were designed to recover 

the debt service requirement f o r  its system excluding Wilson, 

little if any debt  service payment has been made. An 

investigation was sought into t h e  "diversion of revenues intended - w; 

for debt service to other undisclosed purposes.... 1~27 A Second 

Amended Complaint was filed by NSA to delete its request f o r  a 22 _- 

mill preferential rate and seek reduced rates for all customers. 

After a period of extensive discovery and the filing of prepared 

c testimony, NSA's complaint was consolidated with Big Rivers' rate 

application by Commission Order entered August 14, 1986. The 

c 
consolidation was pursuant to a motion by Big Rivers filed on 

August 7, 1986, in Case No, 9437. 
. ,  
' i  

27 NSA Amended Complaint, page 5 .  
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NSA MOTIONS TO DISMISS 

NSA filed a motion and a supplement thereto to dismiss Big 

Rivers' rate application on multiple grounds attacking the merits 

of the workout plan. Big Rivers opposed NSA's motions and stated 

that the issues were more appropriate for resolution in the rate 

case hearing. 

By Order entered September 1 6 ,  1986, the Commission held the 

motions in abeyance, finding that they raised substantial issues 

of fact not readily determinable prior to the scheduled 

evidentiary hearing. Based on t h e  Commission's findings on the 

w o r k o u t  plan, set forth in detail below, NSA's motions a r e  

rendered moot and should be denied. 

COMMISSION CONCERNS 

This case presents some of the most difficult and momentous 

issues ever considered by t h i s  Commission. Despite all parties' 

appeal to traditional rate-making principles, this is clearly no 

ordinary rate case. The repercussions of our decision on the 

economic life of Western Kentucky have weighed heavily in our 

deliberations i n  this case. 

- w 

"4 
The uneven load distribution of the Big Rivers system is an 

inescapable fact that  is deeply disturbing to us. Nearly seventy 

percent of Big Rivers' member revenues comes from two aluminum 

smelters: NSA and Alcan. This overwhelming dependence on two 

huge customers Creates a tremendous r i s k  f o r  the utility. If  t h e  

aluminum industry goes sour, the result for Big Rivers and i t s  

75,000 customers will be catastrophic. When t h e  aluminum industry 

entered a deep recession beginning in 1983, Big Rivers found 

! ;  

c 
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itself in a nightmarish position. To add to its misery, t h e  

i 

7 
i -. 

I 

c 

utility's remaining load growth had leveled off, the prospect of a 

synthetic fuels industry had evaporated, and the $900 million 

Wilson Unit No. 1 was nearly completed. B i g  Rivers was paying the 

price f o r  being b a s i c a l l y  a one-industry utility, 

T h e  Commission's awareness of this problem was an important 

element in establishing our statewide planning docket. 2 8  In that 

I docket we are examining, among other things, the long-term 

prospects of sharing capacity among the state's electric 

utilities, rather than permitting utilities to continue the 

traditional practice of adding new capacity based primarily on 

forecasts of their internal loads. That docket offers hope that 

Big Rivers' one-industry problem can be mitigated in the long run. 

I n  the near terraI if Big Rivers, its creditors, and customers \ 
I can agree on a plan to stabilize the utility, it is incumbent on i 

i 
both the public and private sectors to immediately begin seeking 

new industries to locate in Big Rivers' territory and encouraging 

existing employers to expand. This is an important first step in 

the long and difficult process of diversifying the utility's load.  

But in the current climate, this step is difficult if n o t  

impossible. It is t o  this climate of uncertainty that we now 

turn. 

The financial condition of the aluminum smelters is a matter 

of controversy in this case. Of significant importance is the 

.! . 28 
Administrative Case N o .  308, An Inquiry I n t o  Kentucky's 
Present And Future Electric Needs And The Alternatives For 
Meeting Those Needs .  

14 



issue raised by Big Rivers that its proposed rates are competitive 

rates f o r  aluminum smelters. The Commission ruled at the hearing 

that it would not consider evidence on the costs and profitability 

of particular smelters, although it would consider evidence on t h e  

economic conditions of the aluminum industry in general. 29 We 

find it difficult to evaluate the arguments and counter-arguments 

on this issue. An aluminum company is in a vastly different 

position than a regulated utility. There is no monopoly franchise 

and no obligation to serve. Even a relatively profitable plant 

can be closed if its owner decides that other considerations 

outweigh its continued operation. One such consideration is 

uncertainty about the cost of its  major raw material: 
I -  electricity. 

It is important to note four points that have emerged from 

the thousands of pages of testimony in this proceeding: 

:.. The aluminum industry has made a major investment in 
7 

Western Kentucky and would like that investment to succeed. 

If the uncertainty can be l i f t e d  from the Big Rivers 

1. 

i 

_- system and some reasonable compromise- reached among all parties, 

then there is still hope that the aluminum industry w i l l  decide to 

stay, and perhaps even grow. 

. If the aluminum industry leaves, the chances of the Big 

Rivers' creditors ever recouping their investment dramatically 

decl ine .  

! .  

29 Hearing Transcript, Volume I, page 116. 



Wilson is not a half-finished nuclear station. It: is a 

i 

! 

revenue-producing, state-of-the-art coal-fired unit that may be 

capable in the long run of producing enough revenue as p a r t  of the 

Big Rivers system to repay a substantial portion or possibly all 

of the creditors' investment. 

COMMISSION CONCLUSIONS 

With this as background, the Commission has reached the 

following conclusions: 

The overriding issue in t h i s  case is t h e  workout plan, not a 

proposed rate increase. The workout plan as it now stands is 

filled with unrealistic assumptions and unspecified targets. The 

Commission is disappointed with the bargaining position taken by 
c Big Rivers in the negotiations with its creditors. After meeting 

with the REA and being advised that the REA'S policy was no 

bailouts under any circumstances, 30 Big Rivers attempted to 

negotiate a workout plan t o  insure the repayment' to REA and the 

banks of all outstanding principal and interest. The workout plan 

was thus achieved by merely deferring present E inancial 
obligations t o  future periods and thereby committing Big Rivers' 

ratepayers to two projected rate increasesr in 1989 and 1991, and 

an indeterminable number thereafter. 

_- 
L 

Rather than provide a workable solution, the plan would 

intensify the e l b a t e  of uncertainty. The result would very 

l i k e l y  be a severe erosion in the economic base -- including the 
aluminum industry -- that supports the B i g  Rivers system. This 

30 Hearing Transcript, Voiume I ,  page 148. 
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would be a disastrous result not o n l y  f o r  Big Rivers and i t s  

Customers, but also f o r  its creditors. 

Since our  approval of this rate increase would trigger t h e  

operation of the workout plan, we reject the rate increase as 

unreasonable, We will not be drawn inch by inch into approving so 

important a workout plan.  In reviewing any future workout plan, 

we will likewise vigorously assert our statutory right and 

responsibility to examine and approve the complete proposal, 

including all assumptions and supporting data. Iri so doing, the 

i 

Commission will seek t o  insure that the interests of all parties 

are balanced and that the interests of all classes of Big Rivers' 

ratepayers are preserved. There is a heavy burden of 

responsibility on the primary negotiators of t h e  workout plan to 

incorporate those interests in a workabxe solution. 

We are today on our own motion establishing an investigation 

into the reasonableness of the rates of Big Rivers. In this case 

we are ordering Big Rivers to conduct over the next four months a 

s e r i e s  of negotiations aimed at reaching an acceptable solution to 

this problem. First, Big Rivers will seek t o  negotiate a revised _ _  

workout plan with its creditors similar to the one approved by the 

R E A  in the Sunflower Electric Cooperative case. Next, Big Rivers 

will begin meeting with the a l u m i n u m  companies t o  negotiate a 

flexible rate plan that recognizes both the cyclical nature of the 

alurni 'num industry'and the needs of the utility. The Commission is 

interested i n  t h e  results of these negotiations even i f  agreement 

can be reached with only one aluminum company. Finally, Big 

R i v e r s  i s  to meet with the Attorney General. a n d  other interested 

17 
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parties to explain the negotiations and  d i s c u s s  how the interests . 

of the non-aluminum customers are being protected. We s t r o n g l y  

urge a l l  participants to enter these d i s c u s s i o n s  promptly and in a 

spirit of good faith. If the participants deem it h e l p f u l ,  the 

Commission will offer its assistance in facilitating the 

discussions. We would hope that one outcome of these negotiations 

would be the settlement of a l l  pending civil litigation. 

If the participants cannot agree on an acceptable workout 

plan and associated flexible rate plan in the next four months, 

the Commission will move quickly thereafter to set just and 

reasonable rates for Big Rivers, The evidentiary record on which 

these rates w i l l  be s e t  will include the record in this case, 

which will be incorporated by reference into Case No. 9885, An 

Investigation Of Big Rivers Electric Corporation's Rates For 

Wholesale Electric Service. 

We do not accept NSA's contention that Big Rivers' customers 

as-entitled to a rate decrease because the utility has commingled 

assets of the existing system and t h e  Wilson system. In this 

case, we decline to cut the Big Rivers system in two. The _ _  
Commission finds that the expenditure of funds to complete Wilson 

was in the discretion*of Big Rivers' management. Therefore, that 

- 

aspect  The issue of the allocation 

of off-system sales remains before the Commission in its 

of NSA's complaint is denied. 

investigation of Big Rivers' rates. In the further negotiations, 

a l l  the participants should focus on t h e  potential cash flow of 

the entire Big Rivers systerp under a revised workout plan and how 

that will affect the fairness of rates t o  Big Rivers' customers. 

! <  
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We emphatically reject the claim of REA, t h e  banks, and B i g  

Rivers that the members of the cooperative ultimately bear the 

total r i s k  and responsibility for the utility's debts. The 

distribution cooperatives a n d  their members do n o t  stand in the 

Same position a s  shareholders of an investor-owned company. T h e  

REA,  with its oversight and monitoring responsibility, bears a 

substantial amount of the r i s k  associated with Big Rivers' 

actions. The creditor banks are compensated for the risks t h e y  

take. Cooperative members must shoulder a portion of the risk, 

too, since they have a say in the a f f a i r s  of the utility. Nor are 

the aluminum companies exempt from responsibility. Until the 

downturn of recent years, these companies or their predecessors 

were in frequent contact with Big Rivers' management. Rather than 

allocate the risk among a l l  parties nowr we have chosen to give 

the participants an opportunity to discuss t h e  allocation among 

themselves as a revised workout plan is negotiated. 

ISSUES 
s- - 't7. 

Cornmission Jurisdiction Over Workout Plan 

Big Rivers has not sought Commission approval of the workout _-  

plan itself. Approval is being sought o n l y  for the proposed rates 

which are based on the workout: plan. However, the workout plan 

i will .directly impact Big Rivers' financial stability. Since the 

proposed rates will produce revenues l&ss than Big Rivers' full 

cost of service, they can only be found to meet t h e  statutory 

criteria of fairr just, and reasonable i f  t h e  workout plan itself 

is economically feasible .and reasonable. Consequently, t h e  

Commission cannot accede to Big Rivers' request that the proposed 

19 
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rates be reviewed in a vacuum. T h e  Commission concludes that 9 i g  

Rivers and  its creditors expect that an Order approving the 

proposed rates and activating the workout plan  will equitably bind 

the Commission to all t h e  plan's provisions. It is for these 

reasons t h a t  the Commission is compelled to review t h e  economic 

feasibility of the workout p l a n  at this time, 

Workout Plan 

B i g  Rivers, i n  an effort to resolve its financial problems, 

has negotiated a workout plan with its  creditors. The p l a n ,  as 

filed on August 13, 1986, has four key elements: 

1. Debt deferral. 

2 .  Interest rate reduction, 

3 .  Additional funds loaned by the banks to reduce high 

interest government debt. 

4 .  Settlement of REA'S foreclosure suit against Big 
R i v e r s .  31 

The workout plan is conditioned _ _ _ _ _  upon -- Big -~ Rivers' - _  _ _  submission_- - _ _ _ _  _ _  

of this rate case requesting authority to increase capacity 

charges to $7.50 per KW, t o  modify billing demand to provide for a 

peak demand ratchet, to r e s t r u c t u r e  its debt as provided in the 

plan, and to limit a n n u a l  capital expenditures t o  specified 

levels. 32 Additionally, the p l a n  provides that if the Commission 

approves the rate proposal as submitted, the RE% and the banks 

_ _  

T .  
! 

31 

32 Big Rivers Debt Restructuring, July 21, 1986,  Section A ,  

Schrnitz Direct Prepared Testimony, page 4 .  

(Revised J u l y  29, 1986.) 
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w i l l  attempt to agree on future financial and other  re levant  

targets which Big Rivers must attain. 3 3  

After an affirmative decision by the Commission with respec t  

to the rate case and an agreement by the creditors on the targets, 

the workout plan further provides that the REA will withdraw its 

foreclosure action, In addition, the interest rate on Big Rivers' 

arrearage to the federal government ("government arrearage") w i l l  
T 

f 

be reduced to 8 percent from a composite rate of 1 0 . 3 3  percent and 

additional debt restructuring will occur. 3 4  Further, the banks 

will loan Big Rivers $ 2 4  million, 3 5  

As a result of the additional debt restructuring, Big Rivers 

will begin paying the accrued as well. as current interest: on 

interest drawings, purchase price drawings and principal drawings 

associated with pollution control bonds. 36 Cash flow in excess of 

the amount necessary to pay operating expenses and the obligations 

( 

f 
c. to the banks will be used to pay interest and principal on, first, 

_ _  - R E A  - debt, ._  -- Federa l  - __ Financing . - _ _  - Bank - -  ( " F F B N ) - d e b t  and then g-overnment 

arrearage debt. If cash flow is insufficient, REA will advance 

Big Rivers sufficient funds ("shortfall debt") to service the FFB _- i 

debt. The shortfall debt will accrue interest a t  rates matching 

the FFB obligationa--and will have various maturities. The 

3 3  W,, Section C. 

34 Big Rivers' Response to NSA's Second Request for Information, 

35 

36 

Item 96, page 1. 

Sehmitz Direct Prepared 'Testimony, pages 6-7. 

., page,7. 
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government arrearage debt will convert to 30-year, 8 percent . - .  

mortgage debt when cash flow is sufficient.37 The amount due on 

pollution control bonds will be amortized Eollowing payment of the 
government a r rea rage  debt  and the unsecured arrearages. 3 0  

Finally, neither t h e  REA nor the banks will be obligated to 

proceed if Big Rivers does not meet its targets, if an affirmative 

rate decision is not sustained or  is unfavorably or if 

the Commission does not approve the rate case as submitted.40 

According to Big Rivers, 

that all of Big Rivers' cash flow beyond that needed for 
operating expenses and minimal capital improvements will 
be used t o  service Big Rivers' debt. In return, the 
creditors w i l l  defer sufficient debt to enable Big 
Rivers to add the D.B. Wilson plant to its system 
without causing "rate shock" to its customers and 
without increasing ra tes  to t h e  aluminum smelters over 
1985 levels. In addition, should Big Rivers not achieve 
its sales targets and consequentLy be unable to fully 
meet payments scheduled in the debt restructurhrg plan, 
the creditors will further defer those amounts. 

The central idea behind the restructuring plan is 

are the initial step in the workout plan. Mr. Thorpe stated that 

c the proposed rates are below the full cost-of-~ervice~~ and Mr. 

Schrnitz stated that  without the workout plan demand rates would be 
_ -  

c. 

37 

38 w., Section ~ ( 7 ) .  

39 thirl., Section ~ ( 9 ) .  

4 0  w., Section C, 

Big Rivers Debt Restructuring, Section D(6), 

Schmitz Direct Prepared Testimony, page 8 .  

Thorpe Direct Prepared Testimony, page 12. 4 2  

2 2  



$10.75 rather than the proposed $7 .50  to meet the cost-oE- 

service,43 Mr. Jacobs of Manufacturers Hanover and Mr. Heath of 

the REA submitted rebuttal testimony and presented oral testimony 

at the public hearing on behalf of Big R i v e r s  in support of the 

workout plan. 

It is the position of the intervenors that the workout plan 

is neither a long-range solution t o  Big Rivers' financial problems 

nor in the best interests of Big Rivers' consumers. The issues 

arising from the plan w i t h  which the intervenors take exception 

are: 

1. Future financial targets. 

2 .  Off-system sales levels. 

3 .  Future r a t e  increases. 

4. Allocation of risk. 

Future Financial Targets 

& _  Both NSA and Alcan maintain that the workout plan lacks 

- -- specificity in that the plan provides that Big Rivers must attain 

financial targets to be determined by the creditors after a 

favorable Commission decision on t h e  rate case as submitted.44 

Upon cross-examination, Hr. Thorpe testified that he had no idea 

whether any targets were being discussed, that he thought all t h e  

_ _ _  - - __ __ - - - - .- _ _ _  - -  -______--- - - -  

* -  

" 2  
%. targets were included in the plan, and that he was unaware of 

other targets. 4 5  

4 3  

4 4  

4 5  

Schmitz Direct Prepared Testimony, page 9. 

Big Rivers Debt Restructuring, Section C. 

Hearing Transcript, Volume I, page. 191. 
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With respect to t h e  targets, Mr. Jacobs testified t h a t  

measures of cash flow and t h e  level of off-system s a l e s  were items 

to be considered, but t h e  most important Consideration was cash 

Mr. Heath testified that the concept of targets was 

included in the workout plan as a n  attempt to assure its long-term 

viability, recognizing that there will be changes in the f u t u r e ,  

such as the level of sales. 47 

In summary, Big Rivers and the creditors maintain that the 

plan recognizes the need €or flexibility. The intervenors, 

however, maintain that since the creditors will not be obligated 

to proceed if Big Rivers fails to attain the unspecified targets, 

the workout plan lacks information sufficient for evaluation. 

Off-System S a l e s  and Future Rate Increases 
:: 

In addition to future targets, the intervenors challenged the 

feasibility of the workout plan based upon the financial 

projections submitted by Big Rivers as support for the 

r 

Item No. 281, Big Rivers' response to NSA's Second Information 

Request . 

(-- 

ona bte ne s s-- o f --t h e- pla-nX-Th-oTe p r  03 Fct-i o r a  r e con tTiTi5d-Ei- ----- 
- _ _ I - ~  

c 

Sam F. Rhodes, testifying at the public hearing on behalf of 

NSA and Alcan, enumerated the key assumptions incorporated in Item 

No. 281 and described them as extremely optimistic.48 According 

to the intervenorsr the elements of Item No. 281 which render t h e  

c 
"! 

4 6  u., Volume IX, page 119. 
u., Volume V I I I ,  page 159. 

W., Volume VIIr page 133. 

47 

4 8  

2 4  



workout p l a n  questionable a r e  the amount of off-system sales and 

future revenue increases. 

The amount of off-system sales incorporated in the workout 

plan includes continuing firm sales to MEAM and future firm sales 

of 200 MW to unspecified parties. Mr. Rhodes testified that, 

based on -historical results, i t  is not reasonable to assume that 
49 B i g  Rivers can achieve the forecasted level of off-system sales. 

In 1988 and 1991, Big Rivers has projected off-system sales of 

4,947,085 MWH and 4,919,141 MWH,'' respectively. The actual 

annual off-system sales for the past 4 years have averaged 

2 , 5 4 7 , 9 4 7  MWHeS1 Mr. Rhodes further testified that based on his 

understanding of the workout plan, shortfall debt  arising from Big 

R i v e r s '  inability to achieve the projected off-system sales would 

increase to a level of from half a billion to three-quarters of a 

billion dollars. He stated that given the abundant supplies of 

c. electricity in the region, Big Rivers s h o u l d  have been 
conservative in projecting the amount of off-system sales. 52 

s+e- 
In his testimony on behalf of Big Rivers, Bernard Uffelman 

stated that, based on corrected finaicial projections, Mr. Rhodes 

had overstated shortfall debt by approximately $300 to $331 

c 

r c. 

4 9  Rhodes Prefiled Testimony, page 13. 

Big Rivers' Response to NSA's Second Request for Information, 
Item No. 281, page 6. 

51 Rhodes Prefiled Testimony, Schedule 10. 
5 2  Hearing Transcript, Volume VIIr page 155. 

3 ,  c 
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million. 53 Mr. Heath, testifying with regard to the prudency and 

reasonableness of the projections, stated that the assumptions 

were cautiously chosen and that REA believes that a sales level 

greater than projected could be achievedeS4 Mr. Heath further 

testified that REA'S own projections were "representative of" the 

conclusions shown by Big Rivers in Item No. 281.55 Mr. Jacobs 

agreed that the forecasts were reasonable and prudently made. 5 6  

Upon cross-examination Mr. Thorpe testified that: 

It's going to be difficult to make the $90 million 
something sales that we projected. Of course, a fear 
that we had at the time that we filed the case, we'd 
rather be on the high side than on t h e  low side because 
t h e  s t a f f  may increase the sales and reduce t h e  rates. 
So, if we do not reach the projected sales t h a t  we have, 
i t ' s  going to be more of a shortfall o n  the part of the 
creditors, which they've agreed to pick up, so it's not 
going to affect Big59ivers' financial condition any more 
than it already is, 

Nr. Schmitz testified that Big Rivers' projections were optimistic 

>- but were made i n  order to avoid an argument as to the appropriate 

level of off-system sales. 58 Further, Hr. Heath testified that 

the market for power is now a buyer's market and that REA views 
---___- 

< 

r 

53 

5 4  

5 5  . X U d . ,  page 186. 

5 6  

57 

Uffelman Rebuttal Testimony, page 9. 

Hearing Transcript, Volume VIIX, page 178. 

! ,  
Thiil., Volume IX, page 127. 

W., Volume I, pages 237-238. 

5 8  1Usid., Volume 11, page 161. 
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the market as being ''a little more favorable" to t h e  seller in 5 

years. 5 9  

The intervenors further maintain that this proceeding is the 

first step to including all of Wilson in the rate base. In 

support OE this position NSA and Alcan cited t,he fact that the 

cash flow projections in Item NO, 281 include a l l  Wilson operating 

costs and project rate increases in 1989 and 1991.60 

Mr, Thorpe stated that if the Commission approves the rates 

in this case? this does not guarantee Commission approval of rate 

cases to be filed in the future. However, Hr. Thorpe testified 

that if the projections are accurate Big Rivers will. seek rate 

relief in 1989 and 1991. Further, Mr. Thorpe testified that the 

pro forma test year expenses include all Wilson expenses except 

for the amount being deferred under the workout plan. 62 

Allocation of Risk 

In addition to unspecified future targets and unreasonable 

financial projections, the intervenors maintain that the workout 

plan unfairly imposes the risk of loss on the ratepayers and not 

I, on t he  creditors. 
c 

Mr. McCoy and Mr. Beath both testified on behalf of Big 

Rivers that the ratepayers, as the owners of Big Rivers ,  should 

c 

59 u . ,  Volume IX, pages 11-12. 

6 o  NSA's Initial Brief, pages 62-63? Hearing Transcript, pages 
5 4 - 5 5 .  

61 W., page 126. 

62 IMd. ,  page 241. 
k ,  
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pay for Wilson even if it represents excess capacity. Mr. ,ricCoy 

stated that the ratepayers of a rural electric cooperative are the 

Owners and are in a similar position to shareholders; therefore, 

Costs cannot be shifted from one group to another. 63 Thus, 

according to Mr. ~ c C o y ,  the used and useful standard, a method for 

allocating risk between shareholders and ratepayers, is not 

applicable in this case. 64 Mr. Heath testified that the debt 

related to Wilson was part of Big Rivers’ “entire legitimate 

indebtedness” and should be repaid by the members of the 
cooperative. 65 

Mr, Schmitz testified that Big Rivers did not seek forgive- 

ness of debt.66 However, he did state that the creditors are at 

risk for any shortfall debt that may accrue because the Commission 

may not approve future rates to recover the shortfall debt as 

included in the financial projections. 67 Mr. Heath, when 

addressing the concept of targets, concurred with Mr. Schmitz 

r - e  g a-r-d i n g-t h e-e-x-t-e n-t-o-f-kh e-e-Ee d-i-to ~ ~ ~ ~ - i - ~ - k 3 - 6 - 8 ~ ~ - i - ~ ~ ~ - l - ~ ~ M - r  . 
.. 

Thorpe testified that the workout. plan was not a solution 
c 

benefiting the creditors-which was thrust upon Big Rivers, point- _. . 

ing out t h a t  the creditors had agreed to defer any shortfall and 

f 63 Thjd., Volume 111, page 6 8 ,  

6 4  #&id. 

65 

66 

67 

68 

ILhid., Volume IX, pages 47-48, 83. 

 hid,, Volume 11, page 91. 

The, Volume 11, page 168. 

u.,  Volume IX, page 77, .. i 
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that the banks w i l l  make an additional loan of $ 2 4  million to 9ig 

Rivers. 69 Further, B i g  Rivers argues in its i.nitial bri,ef t h a t  

the interest reduction is, in effect, a writedown of debt. 70 

The intervenors, however, maintain that all the risk has been 

placed on the ratepayers in that the creditors will ultimately be 

repaid their entire debt with interest.'' Alcan argues i n  its 

reply brief that, "REA and creditor control over Big Rivers will 

be enhanced, while this Conmission's ability to effectively 
regulate will be hamstrung by the yet-to-be-disclosed targets. ,172 

Dr. Charles F. Phillips, on behalf of Commonwealth and 

Alumax, testified extensively with regard to the allocation of 

risk. Dr. Phillips pointed out that the workout plan was not a 

true restructuring of debt in that there was no writedown. 73 Dr. 

Phillips further stated that Big Rivers' ratepayers were not 

analogous to shareholders because if they live in a cooperative's 

service area they must become members of the cooperative in order  

to receive electric service. Finally, Dr. Phillips testified that - 

the creditors and n o t  the Commission were obligated to rescue a 

5. 

company from poor decisions. 74 

69 

70 

Thorpe Rebuttal Testimony, pages 2-4.  

Big R i v e r s '  Initial Brief, page 101. 

NSA's Initial Brief, page 60. 

Alcan's Reply Briefr page 8 .  

Hearing Transcript, Volume VIIIr pagk 29. 

72 

7 3  

74 w., page 49.  
. .. 
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Upon cross-examination, Mr, McCoy admitted t h a t  B i g  R i v e r s '  

ratepayers, unlike shareholders in an investor-owned u t i l . i t y ,  

could n o t  vote their stock in proportion to their economic 

intere~t'~ nor c o u l d  t h e y  sell their stock if they disagreed with 

management decisions. 7 6  Although NSA and Alcan provide approxi- 

mately 7 0  percent of Big Rivers' member revenues? each has only 

one vote "the same as any other customer has."77 

Sunflower Debt Restructure Plan 

During the course o f  this proceeding, other cooperatives with 

financial problems were referenced. Chief among those was 

Sunflower Electric Cooperative, Inc., ("Sunflower") of Hays, 

Kansas A copy of Sunflower's workout plan was submitted by REA 

on December 19, 1986. Sunflower's plan, unlike that of Big 

Rivers, is not contingent upon regulatory approval o f  a rate 

increase and does incorporate the possibility of the forgiveness 

of principal. 
1. -- 

have sought forgiveness of a porti0.n of  principal and maintained 

that a rate increase would be harmful to the ratepayers, especial- 

ly the aluminum smelters. Mr. Thorpe stated that Big Rivers was 

informed early i n  the negotiations that there was no possibility 

of a'write-~ff.'~ Mr. Heath stated that REA expects no write-off 

75 ~ h . ,  Volume m, page 97. 
1%. 

76  bid., page 1 0 2 .  

77 

78 
Th., Volume V I I I ,  page 68-69. 

zhid., Volume r ,  page 1 4 8 .  

' i  
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8 0  under the Sunflower plan7' and that REA does not deal in grants. 

Big Rivers further argues that the smelters can aEford this r a t e  

increase 8 1  and that the creditors felt the increase should be 

greater .a* 

The Commission is of the opinion that the speculative nature 

of the provisions regarding off-system sales, future rate 

increasesl and financial targets clearly tips the balance of the 

present agreement in favor  of the creditors. I n  contrast to Big 

Rivers' workout plan is the Sunflower plan which is not contingent 

upon an immediate rate increase, speculative off-system sales, or 

unspecified future targets. In addition, the Sunflower workout 

plan incorporates the possibility that debt may be written off in 

t h e  future. 

When cross-examined by NSA's counsel regarding the possible 

write-of€ of debt, Mr. Heath stated that there were more dissimi- 

%- larities than similarities between Big Rivers and Sunflower due to 

Sunflower's past  "efforts in rate remedies and their present rate 

structure. The Commission cannot concur with Mr. Heath's 

assessment o f  the situation. Sunflower is a financially troubled 

cooperative that has attempted to remedy its problems through rate 

.* 

3+!? 

increases. Its rates are presently 
/ 

more than double those of Big 

c 

_ _  _ _  

79 Lbid., Volume VIII, page 2 0 4 .  

80 u., Volume IX, page 5 3 .  

B i g  Rivers' Reply Brief, page 5. 

8 2  Jacobs Rebuttal Testimony, pages 

8 3  Hearing Transcript, Volume VIXT, 

' i  

7-8. 

pages 205-206.  
-- , 
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Rivers. 8 4  Both Big Rivers and S u n f l o w e r  have u n i q u e  

characteristics a Nevertheless there are striking similarities 

between the two. 

Like Sunflower, the ability of Big R i v e r s '  ratepayers to bea r  

an increase is questionable, but for different reasons. Big 

Rivers is unique in that approximately 70 percent of i t s  member 

revenues is derived from the aluminum industry which is in an 

economically depressed condition- Further, the collapse of the 

aluminurn companies would have a devastating affect on the economy 

of Western Kentucky. Therefore to compare the rate levels and 

rate structure of Big Rivers and Sunflower is inappropriate, 

The Commission is not endorsing the Sunflower plan in its 

entirety. The Commission, however, notes that the Sunflower plan, 

by not requiring immediate rate increases and not guaranteeing 

full recovery of d e b t ,  presents a more equitable balancing of 

interests. Further, the severe economic condition of the aluminum 

industry and Big Rivers' unique load configuration place Big 

c 
1- 

Rivers in a financial position similar to that which nearly led to 

Sunflower's collapse. 
c 

Prudency 

NSA and Alcan hape raised the question of whether Big Rivers' 

decision to build Wilson and complete it i n  1984 was prudent. 

Their concerns relate primarily to two points. First, Big Rivers 

relied heavily on a Southern Engineering Company study entitled 

"Power Cost  Study" to determine the -capacity of the planned 

I- 

C 

c 

8 4  W., page,,204. 
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generating unit. secondly, they questioned B i g  Rivers' decision 

in 1981 to continue with the construction of Wilson in light of 

reduced demand. In its analysis, Alcan concluded that 39 percent 

of the Big Rivers' Wilson investment should be excluded from 

rates. On the other hand, NSA determined that the entire 

investment should be excluded. 

H, Clyde Allen, witness for Alcan, testified that the 

Southern Engineering study, which was the basis for the decision 

to build the 395 MW Wilson unit, relied on another study by Black 

and Veatch entitled "Report on Power Supply Reliability". The 

Black and Veatch study computed reserve requirements for "varying 

sizes The study showed 

that, "based on the loads €or 1985 forecast in the 1977 Power 

of additions" to the Big Rivers system. 8 5  
r -  
> 

Requirements Study, (1,450 MW), if 200-MW units are added, a 

reserve margin of 1 6 . 4  percent would be needed and an additional 

400  MW (two units) would be needed. On the other hand, if 400-MW 
3 

units were to be installed, a reserve marqin of 42 .5  percent would 

be required and 780 MW (two units) would be neededo1'86 Southern 

Engineering,.using a similar reliability criterion, found that "if 

200-MW u n i t s  are added, a reserve of about 20 percent is 
- c 

appropriate, whereas "if 400-MW units are added, a reserve of 

approximately 50 percent is appropriate. The concern raised by 

Mr. Allen was that both studies initially show similar reliability 

' .  
Allen's Prefiled Testimony, page 4 0 .  

8 6  Ihid. 3 

87 w., page 5 .  
. \  

3 3  
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problems with 400 MW units, yet t h e  final p l a n  adopted by Big .. 

Rivers called fo r  the installation of only 400 MW units. 88 Mr. 

Allen testified that Southern Engineering, after evaluating 

several alternatives, revised its report and recommended "an 

expansion plan based on installing 395 MW coal-fired steam 

plants."89 It is Nr. Allen's opinion that given the superiority 

of the expansion plan based on installing 210 MW units "from d 

c o s t  standpoint, a reliability standpoint and a flexibility 

standpoint ,'I he "would have rejected the consultants' 

recommendation. Maurice Brubaker, witness for Alcan, t e s t i f i e d  

that since Big Rivers was imprudent, approximately 39 percent of 

the Wilson investment should be excluded from rates.91 

i 

I n  response, Mr. Thorpe testified that t h e  final decision t o  

build the 400 MW Wilson u n i t s  was not: a simple one but involved a 

complex planning process which lasted from 1977 to 1980.92 He 

f u r t h e r  stated that during t h i s  p e r i o d  there were public hearings 
L 

ongoing review of the decision making.process of Big Rivers. 93 
(. 

Dr. Howard W. Pifer,-IXI, witness for NSA, testified that  B i g  - -  

Rivers initially relied on obsolete forecasts made in 1977 b u t  

i. 

88  

89 w., page 9 .  

fhid. 

Brubaker's P r e f i l e d  Testimony, pages 11 and 12, 

Thorpe Rebuttal Testimony, page 14, 

91 

92 
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then changed its emphasis t o  industrial demand after experiencing 

rapid  erosion of i t s  rural demand in early 1980. This included 9 5  

MW for a fourth potline to be added by ARCO (predecessor of Alcan) 

but not y e t  under contractual agreement, 110 MW in synthetic fuels 

load in 1985, plus an unidentified potential load of 180 MW in 

1985 for a total. of 385 MW. Dr. Pifer concluded that such 

.. . 

reliance on potentially large but uncommitted industrial loads was 

Dr. Pifer's analysis led him to conclude that all of 

Big Rivers' Wilson investment should be excluded from rates. 

Mr. Thorpe testified that while the 1980 Power Requirements 

Study d i d  include the expansion b'y ARCO, it did not contain any 

allowances €or the synthetic fuel loads. He further stated that 

in 1981 if the largest unit was off-line, the combustion turbine 

was running, and 4 0  MW of SEPA power was purchased, the system 

could serve a l o a d  of 1126 He s t a t e d  that this would have 
r 

L been about 4 5  HW short of the expected load of 1170 MW in 1984, - -  
when Jackson Purchase Electric Cooperative was to be added to the __ 

-7.* 

system and about 200 MW short of that needed i n  1987 with the ARC0 

expansion. 96 factors led Big Rivers to continue with the f 

.,- These 

construction of the Wilson plant. 

'. 

The Commission concludes that the evidence in this case does  

not c lea r ly  demonstrate t h a t  Big Rivers  was imprudent in b u i l d i n g  

c 

9 4  Pifer Supplemental Prefiled Testimony on Prudence Issues, 

95 Southeastern Power Administration. 
96 

pages 4 3 /  4 5 ,  and 48. 
' ,  

- ,  

Thorpe Rebuttal Testimony, pages 22-22.  
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W i l s o n ,  L i k e  many u t i l i t i e s  a r o u n d  t h e  c o u n t r y ,  Big R i v e r s  

e x p e r i e n c e d  a n  u n a n t i c i p a t e d  f l a t t e n i n g  of i t s  l o a d  q r o w t h .  

Coup led  w i t h  t h a t  was a d r a s t i c  d e c l i n e  i n  t h e  € o r t u n e s  of i t s  

m a j o r  customers, the aluminum compan ies .  A l though  t h e  outcome of 

Big R i v e r s '  d e c i s i o n s  on Wilson  h a s  been  d i f f i c u l t ,  t h e  decisions 

t h e m s e l v e s  u n d e r  t h e  circumstances a t  t h e  times t h e y  were made 

cannot  be s a i d  t o  be  c l e a r l y  i m p r u d e n t .  

Used and U s e f u l  

A major i s s u e  i n  t h i s  r a t e  c a s e  is w h e t h e r  t h e  c a p a c i t y  of 

W i l s o n  is needed o n  t h e  Big R i v e r s  s y s t e m .  The  i s s u e  of t h e  need 

f o r  Wilson h a s  b e e n  e x t e n s i v e l y  a d d r e s s e d  by all p a r t i e s  on b o t h  

an e n g i n e e r i n g  a n d  e c o n o m i c  b a s i s ,  B a s i c a l l y ,  t h e  i n t e r v e n o r s '  

p o s i t i o n  is t h a t  t h e  Commission is bound t o  employ  the u s e d  and 

u s e f u l  s t a n d a r d  t o  d e t e r m i n e  w h e t h e r  t h e  Wilson  f a c i l i t i e s  a r e  

n e e d e d  on Big R i v e r s '  system a n d  s h o u l d  b e  i n c l u d e d  i n  r a t e  b a s e  

for r a t e - m a k i n g  purposes. On t h e  o t h e r  h a n d ,  Big Rivers  a r g u e s  

t h a t  undue  r e l i a n c e  s h o u l d  no t  be p l a c e d  on t h e  used and u s e f u l  

c- 

%c 

c. 

c 

s t a n d a r d  b e c a u s e  t h e  Commission is o b l i g a t e d  by s t a t u t e  t o  

establish ra tes  t h a t  a re  fair, just, and reasonable. The  

Commission is of t h e  o p i n i o n  t h a t  i t  is under n o  s t a t u t o r y  

_-  

o b l i g a t i o n  t o  a p p l y  a used and u s e f u l  s t a n d a r d  e x c l u s i v e l y ,  o r  a n y  

o the r  s i n g l e ,  r i g i d  s t a n d a r d .  

KRS 2 7 8 . 2 9 0 ( 1 )  p r o v i d e s  t h a t :  

[ T l h e  commission may a s c e r t a i n  and f i x  t h e  v a l u e  of t h e  
whole o r  any p a r t  of t h e  p r o p e r t y - o f  a n y  u t i l i t y  i n  so 
f a r  a s  t h e  v a l u e  is " m a t e r i a l  t o  t h e  exercise of t h e  
j u r i s d i c t i o n  of t h e  c o m m i s s i o n ,  and  may make 
r e v a l u a t i o n s  from time to t i m e  and asce r t a in  t h e  v a l u e  
of all n e w  % c o n s t r u c t i o n ,  extensions and a d d i t i o n s  t o  t h e  
p r o p e r t y  of t h e  u t i l i t y .  

c. 
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In determining the value of a utility's property, this s t a t u t e  

r 

I 

grants the Commission significantly more latitude than is 

available t o  those commissions that are constrained by a 

Statutorily mandated used and useful criteria. The establishment 

of fair, just, and reasonable rates involves a balancing of 

utility and ratepayer interests. After balancing these interests, 

the Commission may conclude in a given case that rates should be 

based upon prudent investments even where facilities are cancelled 

prior to completion of construction. On the other hand, in 

considering the need f o r  facilities on an economic basis, the 

Commission may decide that it is not in the customers' interest to 

pay rates that include the cos t  of unneeded facilities. 

The controlling statutory standard for the establishment of 

utility rates is set forth in KRS 278.030(1): "Every utility may 

demand, collect and receive fair, just and reasonable rates f o r  

.. t h e  services rendered or to be rendered by it to any person.'' A 

relevant Kentucky decision on valuing utility facilities is Fern 

take Co. v. Public Service Commission, K Y . ~  357 S.W.2d 701 (1962). 
le. 

\ In Fern Lake, the Commission refused to permit a water 

Utility, Kentucky Water Service C O . ~  to increase the booked 

original cost of its water facilities despite its claim that the 

i 

c 

facilities had been intentionally undervalued as a convenience and 

conservative accounting practice. The Commission upheld the use 

of the book value on finding that the water facilities were 

substantially in excess of that needed to render service and, 

consequently, the  lower book value accou'nted for this excess. 

c 
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In affirmi.ng the Commission's decision, the Kentucky Court of 

Appeals  held that: 

[Tlhere was also evidence that since this water system 
was designed to serve an expected population f a r  greater 
than the number of customers it has ever had, its 
facilities are Ear in excess of those needed: and hence 
the excess facilities are not used or useful so as to be 
a proper factor in establishing a rate base.... 
Furthermore, as a matter of law, we believe the 
Commission properly refused to include the cost of 
over-adequate facilities in the rate base. Fern Lake a t  
704-705 e 

Of significant note i s  the Court's statement that "the excess 

facilities are not used useful." (Emphasis added.) While this 

language has led Big Rivers to argue that facilities can only be 

e x c l u d e d  from rate base if found to be neither used nor useful, 

s u c h  an argument is inconsistent with the totality of the Court's 

decision to focus on the adequacy and need for facilities. 

In determining the need for  facilities, such as an electric 

generating plant, the Commission must consider not only  whether it 

is used and useful, but also the need for improved reliability, 

the system's load characteristics, the potential for growth of 

both system load and load factor, and other relevant economic and 

engineering factors ,  In' establishing rates that are fair, just, 

and reasonable, the  Commission must (1) determine the appropriate 

-. 

~- __ --  - -  - ___ - - - - 

\ 
_. 

t 
level of operating' expenses: (2) fix a vaLue on the utility's 

property; and ( 3 1  establish a rate of return for the rate base to 

produce a fair return on the investment of an investor-owned 

utility or establish a times interest earned ratio to allow the 

payment of interest and principle by 'a. cooperative utility. The 

rate of return/times interest earned ratio is directly related t o  



the rate base determined. A s  the Court stated in Commonwealth e x  

f 

re. Hancock v. South Central Bell, Ky., 528 s.w.2d 659,  6 6 2 ,  

(1975), " [ T l h e  reasonableness of the rate of return cannot be 

decided in isolation from the rate base to which the rate of 

return will be applied, because the reasonableness of the rate of 

return will vary in accordance with the method or formula employed 

in fixing the rate base." (Emphasis in original.) 

Rate base and debt service coverage for a cooperative utility 

must be determined by applying the same standards applicable to 

investor-owned utilities. Cooperatives, organized under KRS 

Chapter 279, "shall be subject to the general supervision of the 

Energy Regulatory Commission [predecessor of the Public Service 

< -  Commission] and shall be subject to all the provisions of KRS 

278.010 to 278.410(1).f* KRS 279.210(1). A cooperative's system 

is defined as consisting of "any plant, works, facilities and 

c. properties ... used or useful in the generation, production, 

transmission or distribution of electric energy." RRS 279.010(8). 

In balancing the equities to determine just and reasonable rates, 

the used and useful standard must be applied to cooperatives in 

the same manner as it is applied to investor-owned utilities. 

_ _ _ _ _ _ ~  ___--- 
~ 

In examining the results of the negotiations on a revised 

workout plan,  the Commission will be guided by an evaluation of 

what is f a i r ,  j u s t ,  and reasonable for Big Rivers, its customers, 

and its creditors. We do not believe that the statutes or the 

court in Fern Lake have shackled us to a mechanical application of 

t h e  used and useful standard. We 'must carry out a complex 

balancing of equities and allocation of risk. 

c 
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Reliabilitv 

The extensive debate over  whether the Wilson unit is 

essential to t h e  reliability of the Big Rivers' system s t a r k l y  

illustrates the fact that this case involves considerations other 

than a mechanical application of the used and useful test. We do 

not at this point h a v e  to accept the simple chain of logic 

presented by the parties which would follow from a determination 

with respect to reliability. Rather, the Commission is seeking a 

solution that would fairly balance the interests of all parties. 

Since w e  have found the proposed  workout plan unseasonable and 

unacceptable, we have not had to settle the argument over the 

parameters of reliability. However, the issue of reliability as 

it relates to the used and useful concept remains before the 

Commission in its investigation of Big Rivers' rates. Thus, if 

the participants do not arrive at an acceptable agreement, the 

Commission will further.evaluate the evidence on this issue. i" * 

_ _  - _ _ -  Certificate of Convenience and Necessity _ _  - 

The Commission granted Big Rivers a certificate of 

convenience and necessity to construct Wilson on June 17, 1980, in 

Case No. 7557.  Relying on that certificate, Big Rivers moved to 

c 

I 

c 

s t r i k e  portions of the testimony filed by NSA and Alcan on the 

grounds that the testimony was a collateral attack on the 

certificate. NSA and Alcan responded by stating that the 

testimony was not offered f o r  purposes of rehearing or revoking 

the certificate but to address Big Rivers '  prudency in planning 
' ?  

and constructing the Wils~on facilities. These prudency issues 

relate to whether Wilson should now be included in rate base. By 
\ 

4 0  
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c 
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Order entered November 2 5 ,  1986, the Commission denied t h e  motion 

to strike based on t h e  findings that testimony addressing Big 

R i v e r s '  prudency i n  planning and construction of Wilson was highly 

relevant to the fundamental issue of whether Wilson should be 

included in Big Rivers' rate base. 

Big Rivers h a s  continued to argue that the Commission's 

issuance in 1980 of a certificate to construct Wilson now bars any 

prudency review of Big Rivers' planning and construction decisions 

pr io r  to 1980, The Commission does not intend to revoke the 

certificate in this rate case. In carrying out its statutory duty 

to value Big Rivers' property fo r  rate-making purposesr the 

Commission must review and weigh all evidence surrounding Big 

Rivers' decision to construct Wilson. 

O t h e r  Issues 

Testimony and evidence which suggested that Big Rivers should 

* -  give serious consideration to the option of filing bankruptcy to 

alleviate its financial problems . _  was _ -  presented to- the - comm_ission. __ - 

The Commission does not see bankruptcy as a preferable option for 

i Big Rivers. Bankruptcy would prolong t h e  corrosive uncertainty in 

the Big Rivers service territory. It could prove unfortunate f o r  

3-'- . - - - 
7* 

_ _ -  -_ -- 

both customers and creditors. 

c Considerable evidence and testimony was presented concerning 

the proposed rate design in this case. The controversial point 

was application of a ratchet demand provision in Big Rivers' 

tariff e Since no increase in revenue has been granted in this 

case, there is no reason to modify Big Rivers' tariffs at this 

the 

. .  
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time. However, this issue remains before t h e  Commission in its 

f u r t h e r  investigation of Big Rivers' rates. 

FURTHER PROCEEDINGS 

The Commission is of the opinion that the serious financial 

I 

T 

problems ROW facing Big Rivers must be resolved quickly. The fate 

of Big Rivers, the aluminum smelters, and the economy of Western 

Kentucky cannot be left in doubt. The gravity of this situation 

demands that extraordinary steps be taken by the Commission to 

effectuate a fair solution. 

Based on the decision herein to reject the workout plan and 

require B i g  Rivers to renegotiate with its creditors, the 

Commission will initiate a Eurther proceeding to review the 

revised workout plan to be submitted pursuant to the provisions of 

this Order. A docket will be established for  this purpose 

. 

c simultaneously with the issuance of this Order. In t h a t  docket 

t h e  Commission will have before it a11 the issues in this case but 

ndt"" finally decided. We will consider these issues in the context 

of a revised workout plan, orl i n  the'event an acceptable revision 

- --*-. - _ _ _ _ _ _ _  - - _. - - -  - - 

_ -  
is not submitted, the Commission will make dqfinitive 

determinations with respect  to these issues. 

t. 
A l s o  to be considered will be the flexible power rates to be 

negotiated by Big Rivers with NSA and Alcan. The parties need t o  

be aware during t h i s  negotiating process that s h o u l d  they be 

unable t o  resolve the rate issues surrounding Wilson and the 

smelters' economic viability, the Commis'sion will move rap id ly  in 

the new docket t o  adjudicate those issues and establish fair, 

just, and reasonable rates for Big Rivers. 

! 
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The Commission recognizes that the prior negotiations between 

Big Rivers and its creditors were protracted. However, there must 

now be an intensive effort among all participants t o  work together 

and expend their best efforts. The negotiations must proceed 

expeditiously, and the Commission will be available to assist in 

the process. 

The Order initiating t h e  new proceeding will provide t h a t :  

1. A revised workout plan and flexible power rates for NSA 

and Alcan should be submitted no later than July 17, 1987; 

2. A hearing will be  held on July 2 8 ,  1987, for the purpose 

of receiving 'testimony and cross-examination concerning the 

revised workout plan and the flexible rates: 

3 ,  The record of evidence in this rate case will be 

incorporated by reference in the new docket and all parties in the 

rate case will be designated part i e s  therein. 

GUIDELINES FOR REVISED WORKOUT PLAN 

ai;-- _ _ _  The Big - - Rivers - - - power - - - ____ -- - 

citizens of Western Kentucky and the Commission is looking for a 

reasonable, workable, long-term solution t o  Big Rivers' problems. ..- 

In this Order the Commission has asserted its statutory right to 

review and approve a revised workout plan. The overall goal of 

t h e  r . ev i sed  workout plan should be to stabilize the Big Rivers 

service area and provide €or economic growth to diversify Big 

Rivers' The plan must offer an equitable balance among a l l  

i n t e r e s t s .  Any acceptable revised workout plan must seriously 

consider the following guidelines. 

load. 

, 
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1. It is the opinion of the Commission that a good starting 

point for negotiation is the Sunflower Electric Cooperative Debt 

Restructure Plan, Recognizing the disturbing l ack  of load 

diversity and  Big Rivers' dependence upon a sluggish aluminum 

industry, provisions similar to the Sunflower P l a n  which a r e  not 

contingent upon an immediate rate increase and guaranteed full 

repayment of debt are desirable. 

2, The immediate and primary source fo r  debt service is 

off-system sales. Therefore, an agreement on off-system sales 

should be used in calculating any schedule of debt repayment. Big 

Rivers' ratepayers should not have unlimited responsibility for 

the payment of Big Rivers' debt. Furthermore, t h e y  should not be 

required to provide all the revenues required to offset shortfalls 

arising from insufficient off-system sales. 

r 3. The interests of all affected parties must be 

considered: rural consumers, industrial customers and creditors. 
i - 

workout plan. Big Rivers and the. aluminum companies should 
..r negotiate a flexible rate-plan that recognizes the cyclical nature 

of the industry and the revenue requirements of the utility. Big 

Rivers, the Attorney General, and other interested parties should 

meet to discuss the negotiation and determine how the interests of 

. customers other than NSA and Alcan can best he protected. 

4 ,  While the Commission expects and the public interest 

requires that all participants negotiate expeditiously and in good 

faith, the  Commission will make t h e  ultimate decision as to a 

reasonable long-term solution and no participant will have a veto.  

4 4  



The Commission wishes to see the results of negotiations within 

the time frame established herein. 

5 .  The payment of B i g  Rivers' obligations to its creditors 

should take into consideration longer terms, reduced interest 

rates, deferral of principal and interest payments, preferred 

stock options, payments tied to oEf-system sales, and reduction of 

principal e 

6 .  Consideration should be given to sale or disposal of 

t o  another entity or through establishment of a generating Wilson 

subsidiary as a possible long-term solution. 

7. T h e  plan should include well documented projections of 

system and off-system sales and cash flow over both the short and 

long term. Documentation should include a thorough explanation of * -  

all assumptions, reasonable specificity of targets, and d e t a i l e d  

work papers supporting the long and short run cash flow 

projections. 

8 .  A revised workout plan must contain much more 

affirmative support by . R E A  of Big Rivers' efforts to achieve 

off-system sales .  The current workout plan State3 only that  "the 

R E A  will not unreasonably withhold its consent to power sa le s  

__ - ~- -____ _____----- -__ 

I 

_I 

i 

agreements propoaed by BREC [Big Rivers] or to "non-disturbance" 

provisions with power purchasers in appropriate cases.'' 

9. Priority of disbursements with regard t o  principal and 

interest: should be clearly establ ished.  

10. Big Rivers is currently involved in litigation w i t h  REA 

and the Justice Department, A h a n ,  and "SA. The revised workout 

plan s h o u l d  include a settlement of a l l  Outstanding litigation. 

4 5  



SUMMARY OF F I N D I N G S  

Based on the evidence of record and being advised, t h e  

Commission is of the opinion and h e r e b y  finds that: 

1. The workout plan  has a direct and immediate impact on 

Big Rivers' financial stability, thus rendering the workout plan 

subject to the jurisdiction of t h e  Commission. 

2.  The workout plan will not provide f o r  a workable, 

long-term solution to Big Rivers8 financial problems and t h e  

workout plan should be denied. 

." " 

L 

7 
c 

3 .  The rates proposed by Big Rivers  pursuant to t h e  workout 

plan are unfair, unjust, and unreasonable and should  be denied. 

. -  4. Big Rivers' expenditure of funds to complete Wilson was 

within management's discretion and that aspect of NSA's  complaint 

should be denied. The issue of the allocation of off-system sales 

, 

remains before t h e  Commission in its investigation of Big R i v e r s '  

rates. 

Big Rivers a certificate of conyeni nre and necessity to construct 

the D . B .  Wilson Generating Station does not estop the Commission, 

in a rate-making proceeding, from reviewing all issues surrounding 

c 

Big Rivers' prudency in planning and constructing Wilson and 

dec id ing  if Wilson should be included in rate base. 

6. The evidence of record is insufficient to support any 

that Big R i v e r s  was clearly imprudent in its decision t o  findings 

build Wilson and complete it in 1984. 1 ,  

7. Big Rivers should negot ia te  a revised workout plan with 

its creditors and negotiate flexible power rate schedules with NSA 

4 6  
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and Alcan in accordance with the guidelines set forth in t h i . s  

Order. Big Rivers should discuss with the Attorney General and 

other interested parties how the interests of customers other  than 

NSA and Alcan can best be protected. 

8 .  A further proceeding should  be  initiated immediately to 

review the reasonableness of Big Rivers wholesale power rates and 

the results of Big Rivers' negotiations with its creditors and 

with NSA and Alcan. All issues not finally decided herein will be 

before  the Commission i n  the further proceeding; the evidence of 

record herein should be incorporated by reference in the further 

proceeding; and all parties herein should be designated as parties 

in the further proceeding. 

ORDERS 

IT IS THEREFORE ORDERED that:  

1. The rates proposed by B i g  Rivers be and they hereby are 

denied and 5ig Rivers shal l .  continue to charge the rates set forth 

in i t s  existing tariffs until further Order of the Commission. 

*. 

- _ _  --_ __ -->a- __. - _--_ -_____-_- - -- - 

2.  The aspect of NSA's complaint alleging the  diversion of 

I funds for the  completion of Wilson be and it hereby is denied. 
3 .  

4 .  Big  Rivers shall. negotiate a rev i sed  workout plan with 

Big Rivers' workout plan be and it hereby is rejected, 

c 

its creditors and negotiate f l e x i b l e  power rate schedules w i t h  NSA 

and Alcan in accordance with t h e  guidelines set  f o r t h  in t h i s  

Order e 

5 .  An investigative proceeding s h a l l  be initiated for the 

purposes s e t  forth in Finding No, 8, above. 1 

c 

47 

c 



D o n e  a t  Frankfort, K e n t u c k y ,  this L7th day of W c h ,  1987. 

By the Commission 

c 

i 

ATTEST: 

* w .  6% 
Executive D i r e c t w  
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E PUBLIC SERVICE CQ 

CASE NO. 2012-00535 

DIRECT TESTIMONY OF 

BIQN C. OSTRANDER 

RODUCTION 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Bion C. Ostrander. My business address is 1121 S.W. Clietopa 

Trail, Topeka, KS 66615-1408. 

WHAT IS YOUR QCCUPATIQN? 

I am President of Ostrander Consulting. I am an independent regulatory 

consultant and a Certified Public Accountant ("CPA") with a permit to 

practice in Kansas. 
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3 A. 
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7 a. 
8 

9 A. 
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11 

12 

13 

14 

1s 

16 
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18 
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20 

ON OSE ALF ARE YOU TESTI ING IN T 

PROCEEDING? 

I am testifying on behalf of the Kentucky Office of the Attorney General 

(''OAG) in this rate case proceeding regarding Big Rivers Electric 

Corporation ("BREC") request for substantial rate relief. 

PLEASE SUMMARIZE YOUR PROFESSIONAL EXPER 

EDUCATIONAL BACKGOUND. 

Please see Exhibit K O - 1  for more iilforinatioii regarding my professional 

ex perieiice and educatioid background. In summary, I am an 

independent regulatory consultant and a practicing CPA with a 

specialization in regulatory issues. I have over thirty-thee years of 

regulatory and accounting experience. I have addressed many regulatory 

issues in numerous state jurisdictions and on an international basis. 

I started my consulting practice in 1990, Ostraitder Consulting, after 

leaving the Kansas Corporation Commission ("KCC'). I previously 

served as the Chief of Telecormnunicatiom for the KCC froin 1986 to 1990, 

and was the lead witness on most major issues. I seived as Chief Auditor 

for the KCC from 1983 to 1986, addressing issues regarding telecoi, gas, 
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1 

2 

3 

4 

S 

6 

7 

8 

9 

10 Q. WHAT TYPE OF REGULATORY ISSUES HAVE YOU ADDRESSED? 

11 A. I have addressed many regulatory issues in my career. My experience 

12 iiicludes addressing issues related to rate cases under rate of return 

13 (''ROR) regulation and TIER requirements, alternative regulation/ price 

14 cay plans, maiiagemeiit audits, specialized accounting and regulatory 

1s issues, and other matters. 

16 

17 

18 

19 

20 

electric, and transportation. In addition, I have worked for iiiteriiatioiial 

and regional accounting firms, includiiig Deloitte, Haskin and Sells (now 

Deloitte). 

I received a Bachelor of Science degree in Business Administration with a 

major in Accounting from the University of Kansas in 1978. I am a 

member of the American Institute of CPAs (" AICPA) and the Kansas 

Society of CPAs ("KSCPA"). 

I have addressed a broad range of issues in iny career, including retail and 

wholesale cost studies, competition, affordable rates/universal service, 

service quality, i~rastructure/~llodernization, specialized accouiitiiig 

matters, affiliate transactioiis, income taxes, sale/ leaseback, compensation, 
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10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 

18 

19 

20 

cross-subsidization, depreciation, rate design, sales/acquisitions and 

inany other matters. 

During my tenure at the KCC, I addressed major regulatory issues in the 

energy and telecoin field, including the substantive transition in the 

telecoin industry ranging from the break-up of AT&T and the related 

introduction of long distance competition, the transition from rate of 

return regulation to alternative/ iiicentive regulation, the proliferation of 

alternative carriers, the introduction of the Kansas Relay Service (for 

speech and hearing impaired persons), and the expansion of services and 

tecluiol o gy . 

HAVE YOU PREVIOUSLY TESTIFIED BEFORE THE KENTUCKY 

PUBLIC SERVICE COMMISSION ("COMMISSION") OR ANY 

OTHER UTILITY REGULATORY COMMISSION? 

I have not testified before the Commission, but I have testified in 

numerous other jurisdictions and this illforination is provided at Exhibit 

BCO-1. 
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23 
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25 
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28 

E PURPOSE OF YOUR TESTIMONY? 

Tlie primary purpose of my testimony is to address adjustments to 

BREC's rate application and sponsor tlie overall revenue 

requirement/ surplus based on aii interest coverage approach instead of a 

traditional rate-of-return ("ROR) on rate base approach. I will also 

address tlie problems with tlie fully forecasted test period BREC chose in 

this case. 

In addition, both Mr. Brevitz and Mr. Holloway will also address some 

issues related to adjustments, although I will incorporate all adjustment 

amounts in the revenue requirement calculations at Exhibit BCO-2. 

In surrunary, I will address the following issues: 

1) Overall revenue requireinent/surpIus using aii interest coverage 
approach. 

2) Iiidividual rate case adjustments. 

3) The problems with using BREC's forecasted test period. 

4) Tlie proper interest coverage approach to use in this rate case, Margins 
for Interest Ratio "MFIR" versus Times Interest Earned Ratio "TIER." 

5) Propose certain policies to track and monitor BREC's capital and 
operating expenditures so that any excessive recovery of forecasted 
costs in this proceeding are not used to subsequently syeiid down to 
MFIR/ TIER levels via uiweasonable, excessive, extravagant, and/ or 
iinprudent spending which could, for example, cause further deferral 
of maintenance, and/ or unduly eidiance salaries. 



1 a. 
2 

3 A. 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

16 Q. 

17 A. 

18 

19 

20 

21 

22 

23 

24 

25 

CAN YOU su 

SPONSORING? 

Yes, I am sponsoring three types of Exhibits: 

AT YOU ARE 

Exhibit BCO-1 is my curriculuin vitae. 

Exhibit BCO-2, Schedule A-1 summarizes OAG’s proposed 
adjustments and TIER-related revenue requirement/ surplus 
calculation (compared to the revenue requirement of BREC), along 
with related supporting schedules showing the detailed adjustrneiits as 
appropriate. 

Various other exhibits - These various exhibits iiiclude documents that 
support my testimony, including BREC’s responses to the data 
requests of various intervenors in this proceeding. 

WILL YOU SUMMARIZE YOUR TESTIMONY? 

BREC’s original application shows a revenue requirement of $74.5 inillioii 

using a TIER of 1.24, and OAG’s adjustments result in a revenue surplus 

(excess earnings) of $4,417,270, using an MFIR of 1.10.1 Although OAG’s 

calculations show a revenue surplus of $4,417,270, OAG is not 

recommending a rate reduction or refund of this ainouiit but instead is 

recormnending no change in rates for BREC’s customers. 

The OAG also provides an alternative interest coverage calculation for 

information purposes oidv which shows that BREC has a revenue 

’ Exhibit BCO-2, Schedule A-1, Coluiiin D, lines 33 and 34. 
_-----___-------___-------..-------------_---------__--------- 
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1 

2 

requirement of $2,039,500 if BREC's recoinmeiided 1.24 TIER2 is used in 

the OAG revenue requirement calculations, altl-tougli OAG continues to 

support the use of the 1.10 MFIR. 3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 Q. DID YOU USE AN INTEREST COVERAGE APPROACH FOR 

14 CALCULATING THE REVENUE REQUTREMENT/SURPLUS IN THIS 

1s CASE? 

16 A. 

17 

18 

Yes. I used an interest coverage approach (instead of a traditional ROR on 

rate base approach), aiid this is the same approach used by the Company, 

and as I understand the saine approach which the Kentucky Public 

The total iinpact of OAG recommended adjustments increases operating 

income and net margins by an amount of $72,048,665.3 Mr. Brevitz is 

spoiisoring Adjustment OAG-1-DB which increases operating income a i d  

net margii-ts by an amount of $63,028,536,4 and I am sponsoring the 

remaining adjustments, Adjustment OAG-2-BCO tlzrougli OAG-6-BCO, 

which increase operating incoine and net margins by an amount of 

$9,020,129 .s 

' Exhibit BCO-2, Schedule A-1, Column D, lines 29 and 30. 
Exhibit BCO-2, Schedule A-1, Coluinn G, line 3 3 .  
Exhibit BCO-2, Schedule A- 1 , Column G, line 34. 
Exhibit BCO-2, Schedule A-1, Columri G, line 35. 
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S Q. 
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8 A. 

9 

10 

11 

12 

13 

14 

1s  

16 

17 

18 

19 
20 
21 

Service Coinmissioii utilizes. My exhibits wiII show tlie revenue 

requireinent calculated using both tlie MFIR and TIER approach, although 

I ain supporting tlie MFIR. 

WHAT ARE THE DIFFERENT TYPES OF INTEREST COVERAGE 

AT ARE RELEVANT TO THIS PROCEEDING, AND 

WHAT IS BREC RECOMMENDING? 

I will address both the TIER and the MFIR. Big Rivers is requesting a 

mininmm TIER of 1.24, and BREC’s revenue requirement is calculated 

using a ”Contract TIER” of 1.24. The Contract TIER of 1.24 is required by 

BREC’s agreements (“Smelter Coiitracts”) with its two aluininum 

smelters, Century Aluininuin of Kentucky General Partnership 

(”Century”) and Alcaii Primary Products Corporation (“Alcaii”). The 

Commission’s November 17,2011 Order in tlie prior BREC rate case (Case 

No. 2011-00036) accepted tlie use of a 1.24 Contract Tier.6 

TIER is a measurement of a company’s ability to pay its interest expense 

on long-term debt with its net margins. TIER is typically calculated as: 

(Net Margins + Interest Expense oii Long-Term 
Debt)/ Interest Expense on Long-Term Debt. 

6 See Order dated November 17,2011 in Case No. 2011-00036, p. 24. 
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1 However, the calculatioiz of Contract TIER that is used by BREC is sliglitly 

2 different because it requires the reinoval of interest income on tlie 

3 Transition Reserve in the calculation of net margins, and the reinoval of 

4 

5 

6 

interest income is required by the Smelter Contracts at Section 4.7.5(f). 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 
17 

18 

19 

20 

21 

In addition, aiiy net margins in excess of the 1.24 Contract TIER are subject 

to being returned first to tlie Smelters tlwouglz tlie TIER Adjustment 

Charge (until the TIER Adjustment cliarge is SO), and then to the BREC 

noli-smelter rate classes (i.e., the Rural Delivery Service and Large 

Industrial Class) and also tlie Smelters tlwouglz a rebate which is subject to 

approval of BREC's Board of Directors and the Coininission. 

In addition to the Contract TIER of 1.24, BREC must meet a iniiiimum 

requirement of 1.10 MFIR uitder BREC credit agreements. The MFIR is 

calculated as: 

(Net Margins + Interest Expense on Long-Term Debt + 
Income Tax)/ Interest Expense on Long-Term Debt). 

For purposes of this case, the calculation of tlie Contract TIER and MFTR 

are very similar, because BREC does not pay any state or federal income 

taxes due to significant Net Operating Losses ("NOLs") aiid so these taxes 

are not included in BREC's revenue requireinelit in this rate case. Because 

Public Redacted Direct Testiinony of Bioi1 C. Ostraiider 
on Behalf of the OAG 

Case No. 20 12-00535 - May 24,20 13 
Page 9 



1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

Q. 

A. 

state and federal iiicoine taxes are $0, there are iiot any income tax 

expense amounts to iiiclude in the MFIR calculation. So the oidy 

difference between the Coritract TIER and the MFIR calcuIation for this 

rate case, is the Contract TIER calculation first removes interest iitcome on 

the Transition Reserve froin the calculation of the net margin (and the 

MFIR does riot remove this interest income on the Transition Reserve froin 

the calculation of the net margin). 

DO YOU RECOMMEND THE 1.10 MFTR IN CALCULATING YOUR 

REVENUE REQUIREMENT/SURPLUS? 

Yes. I used the 1.10 MFIR in calculating the OAG’s revenue 

requiremeiit/surpIus. 1 relied on the 1.10 MFIR because both Smelters 

have given termination notification to BREC, Century filed its notice that 

it will terminate on August 20, 2013 and Alcaii filed its notice that it will 

terininate about February 1, 2014 (tlus later date also falls within the 

parameters of the fully forecasted test year used in this case). The 

termination will mean that the 1.24 Contract TIER required by the Smelter 

Contracts will be void and will not be a requirement. Because both of 

these Smelter terminations will take place before the end of BREC’s 

forecasted test period ending August 31,2014, it is reasonable to reflect the 

............................................................. 
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10 A. 
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14 

1s 

16 

17 

18 

19 

20 

impact of these ”known and measurable” terininatioii dates in the 

calculation of the revenue requirements in tlus case. It is iiot necessary to 

use tlie 1.24 Contract TIER in the revenue requirement calculatioiis, 

therefore I ain relying on the 1.10 MFIR in tlie OAG’s revenue 

requirement/ surplus calculation 

WAS THERE SOME INITIAL CONCERN THAT BREC’S AUDITORS 

WOULD ISSUE A GOING CONCERN DECISION FOR THE 2012 

FINANCIAL STATEMENTS? 

Yes. However, the Independent Auditor’s Report for the 2012 financial 

statements is now available froin BREC’s auditors, KPMG, and there is no 

mention of a going concern issue. These 2012 audited finaiicial statements 

just became available with BREC‘s April 19, 2013, first update to OAG 2- 

39. The audited finaiicial statements were made available about two 

weeks later than what is typical for BREC‘s fiiiaiicial statements in tlie 

past. Also, it is somewhat unusual that the Independent Auditor’s Report 

does not have an issuance date (or is not dated), because this is normally 

required. It is not completely clear if this issuaiice date has been redacted 

froin the version of the Independent Auditor’s Report provided to OAG, 

and what specific purpose that serves. I will iiot address the implications 
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4 Q. 

5 A. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

of a going concern statement at tliis time because tlie Indeyeizdent 

Auditor's Report does not raise this issue. 

DID RREC USE A FULLY FORECASTED TEST PERIOD? 

Yes. BREC used a fully forecasted test period for the twelve inontli period 

September 1, 2013 tlwough August 31, 2014, and this corresponds to the 

first 12 consecutive calendar inontlis the proposed increase would be in 

effect after tlie maximum 6-months. BREC also uses a base period for the 

12 months eliding April 30, 2013, which includes six months of actual 

historical data and six months of estimated data. Although BREC's 

forecasted test period filing appears to be teclmically compliant with 

Kentucky statutes, I have significant concerns with this forecasted filing 

regarding its underlying documentation, metliodology, and specific 

impacts on costs (and tliis specific level of detail is not addressed in state 

statutes). 
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12 

13 

14 A. 

1s 

16 

17 

18 

19 

EC’S FULLY ~ O R ~ C A S T E D  TEST ERXOD SELEC 

BASED ON T E TERMINATION OF THE CENTURY SMELTER 

CONTRACT? 

Yes, Mr. Wolfram states that tlie fully forecasted test period was selected 

because it is tlie first full twelve months followiiig tlie termination of tlie 

Century smelter contracts at August 20, 2013. In addition, Alcaii’s 

termination of notice came after tlie filing of this rate case and termination 

is effective February 1, 2014, which is also withiii tlie forecasted test period 

ending August 31,2014. 

MR. WOLFRAM CLAIMS THAT THE USE OF A FULLY 

FORECASTED TEST PERIOD IS JUSTIFIED BY THE LOSS OF 

CENTURY, DO YOU AGREE? 

No, I do not agree. BREC could have used a historic test period, removed 

the ”actual” costs of Century, and made certain known and measurable 

adjustments (including other adjustments that would be affected by the 

loss of Century) wliicli would have been less speculative, more accurate, 

reasonable, and coiisistent with supporting fair, just and reasonable rates. 

It was not necessary to file a fully forecasted test period to reflect tlie loss 
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7 A. 
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I 1  
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19 

of Century, altliougli tliis appears to be the primary reason used by BREC 

to support its fully forecasted test period. 

ARE YOU USING BREC’S FULLY FORECASTED TEST PERIOD 

ENDING AUGUST 31, 2014 AS THE STARTING POINT FOR 

ADJUSTMENTS IN THIS CASE? 

Altliougli I don’t agree with BREC‘s use of a fully forecasted test period, 

the OAG has 1-10 other reasonable alternative but to use this same 

forecasted data as the starting point for adjustments. It would be almost 

impossible, and certainly impractical, for OAG to attempt to put its own 

rate case together based on the most recent historical test period. To 

attempt to put together a completely different rate case filing based on 

twelve months of historical data would be extremely time consuming, 

costly, create further coldusion aiid problems for the Commission, and 

would require that the OAG have virtually the same access as BREC has 

to its financial records, operational records, aiid all other studies and 

analysis that might affect issues in this case. It would be necessary to 

have tliis type of information to be on the same equal footing of BREC in 

preparing ail alternative rate case using historical data. Clearly these 
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18 

19 

conditioiis are not going to happen, so the OAG will use BREC‘s 

forecasted test period as the starting point for adjustments. 

ARE YOUR APPROAC AND ADJUSTMENTS IN THIS RATE CASE 

INTENDED TO MAKE BRECS RATE CASE FILING LESS 

SPECULATIVE, MORE TRANSPARENT, AND MORE CONSISTENT 

WITH THE K N O W  AND MEASURABLE PRINCIPLE? 

Yes, from the perspective that we are removing certain adjustments of 

BREC that are forecasted, speculative, and are not known and measurable. 

In fact, BREC used the historic test period ending October 31, 2010, in its 

prior rate case, and the Comnimissioii’s Order recognized the “known and 

measurable principle” as part of that process and stated, ”In using a 

historic test period, the Commission has given full consideration to 

appropriate known and measurable cl~anges.”~ 

Wlien there are unique and substantive flaws with a filing such as BREC’s, 

then it is best to rely upon inore traditional rate-making principles 

typically used in an actual historic test period filing (or a forecasted filing 

7 I i i  the Mnf f e r  OF Applicnfion of Big Rivers Electric Corpornfioii for n Genernl Adjiisfiiieiit iii Rntes, Case 
No. 2011-00036, November 17,2011 Order, p. 4. 
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1 that is trued-up to actual amounts during the review process), and which 

2 

3 

incorporate tlze guiding principles of ”known and measurable”, ”used and 

useful” and the ”inatclung principle.” 

4 

5 Q. WOULD BREC ACKNOWLEDGE OR IDENTIFY AMOUNTS AND 

6 ADJUSTMENTS THAT ”ARE KNOWN AND MEASURABLE” 

7 VERSUS THOSE THAT ”ARE NOT KNOWN AND MEASURABLE”? 

8 A. No. OAG 1-65 asked BREC to identify all amounts and adjustments in the 

9 forecasted test period ending August 31, 2014, that tlze Company 

10 ”considers to be known and measurable” and identify all ainounts and 

11 adjustments that ”are not known and ineasurable”, and to provide BREC‘s 

12 definition of known and measurable. BREC’s response objected to tlze 

13 data request, but then responded that “known and measurable” standards 

14 are not applicable to a forecasted test period, so BREC will not define tlze 

1.5 phrase or distinguish the amounts in its filing between known and 

16 measurable and those whiclz are not known and measurable. 

17 

18 This simple request and the absence of a reasonable response appears to 

19 be a clear roadblock intended to impede an objective evaluation of BREC’s 

20 filing. Clearly, when the Company caiuzot, or will not, identify 

__________________------------------------------------------- 
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5 Q. 
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14 

1s 

16 

17 A. 

18 

19 

20 

21 

adjusfmeiits that are known and measurable versus adjusfmeiits that are 

forecasted arid may be highly speculative, this causes substantive 

concerns. 

DO YOU BELIEVE THAT "FAIR, JUST AND REASONABLE RATES" 

(THAT ARE REQUIRED BY STATE STATUTE) CAN BE ACHIEVED 

VIA BREC'S FULLY FORECASTED REVENUE REQUIREMENT? 

No, I do not believe that fair, just and reasonable rates are achievable or 

even a priority goal under BREC's fully forecasted revenue requirement. I 

will address the nuinerous problems with BREC's fully forecasted test 

period and the related revenue requirement. 

A FULLY FORECASTED TEST PERIOD CAN PRESENT 

CHALLENGES, BUT CAN YOU EXPLAIN THE UNIQUE AND 

SUBSTANTIVE PROBLEMS WITH BREC'S FULLY FORECASTED 

FILING? 

Yes. It is not unusual for a fully forecasted test period or inodel to start 

with actual costs as a reasonable starting point for projections. However, 

what sets BREC apart is that the Company is unwilling to provide some of 

this important underlying "actual" data to support its model's outputs. 

Actual historical data is usually some of the best available and objective 
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27 

data to evaluate the reasonableness of at least the starting point for 

forecasted costs and related assumptions. The credibility of BREC’s 

financial inodel suffers when transparency is sacrificed. 

In this rate case, BREC has refused to provide certain historical data which 

could be used to test the transparency and accuracy of BREC’s forecasted 

costs. Several critical exainples of BREC’s failure to provide important 

and significant underlying actual costs in this proceeding include the 

following: 

a) Century Smelter - BREC would not provide the ”actual” impacts for 
tlie termination of the Century Smelter, but would only use its 
subjective forecasted amounts. Mr. Brevitz is the primary witness for 
the Smelter issue and addresses OAG’s adjustment in his testimony, 
and my testimony on this matter is limited to BREC’s failure to 
provide actual data. 

b) Significant Pay Increases Awarded During and After the 
Commission’s Decision in the Unwind Case and the Subsequent 
Retention Bonus - These amounts are important, and these significant 
pay increases awarded after the Unwind Case caused permanent 
increases in Officer and Management pay levels that continue today 
and are included in the forecasted test period. However, BREC will 
not provide the historic information to determine how much of the 
significant pay increases are reflected in forecasted amounts in this 
case. I am addressing this adjustment later in this testimony. 

Other unique and substantive probleins with BREC‘s fully forecasted test 

period include tlie following: 
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1) BREC’s filing does not identify or address typical ”rate case 
adjustments” because many of these adjustments related to 
normalization, aiunualization, and related to specific changes or events 
are buried in the forecasting assumptions so these changes and their 
underlying assuimptions and calculations are not readily identifiable. 

2) BREC’s Finai-tcial Model for forecasting does not include a ”Manual” 
that explains the model, how it works, ii-tputs, sensitivity, specific 
fields to be used for changiiig assumptions, assumption and ii-tput 
sources, and various other important data. Most reputable and 
credible models of any type have a supporting Manual, because this 
helps insure objectivity by ensuriiig that all parties know how the 
model works and operates so that the model owner caixnot manipulate 
or cl-tai-tge how the model operates from year to year. A Manual serves 
as an internal control document and provides a proper audit trail. 

3)  BREC’s Financial Model uses input from the production cost model 
and the Company’s budgeting system Hyperioii. BREC indicates that 
its Finai-tcial Model caimot incorporate a sensitivity run using actual 
2012 calendar year amouiits.8 First, BREC‘s budgeting process is not 
always accurate, and it is not unusual for there to be significant 
differences between budget amounts and subsequent actual amounts 
in the variance reports. If the Finaiicial Model relies on the budgeting 
process, this could result in problems with outputs and the related 
revenue requirement calculation. Second, if the Model does not accept 
2012 calendar year inputs as a sensitivity run, this could either be a 
system design flaw or an intentional design to avoid the most rigorous 
sensitivity test of the Model. It would appear that incorporating actual 
data into the Model would be one of the best sensitivity tests regarding 
accuracy and the variation of outputs based on actual inputs. 

35 

8 BREC response to AG 2-51. 
___-_-----__------------------------------------------------- 
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BUDGETING PROCESS, IS APPARENTLY RELIED UPON IN 

FANY’S FINANCIAL MODEL FOR CALCULATING 

REVENUE REQUIRE 

Yes. I could provide numerous examples, but 1 will liinit this to the 

following two examples where in one example the Company’s budget 

significantly overstated Net Margins 70% and in the other example the 

budgeting process significantly understated Net Margins: 

1) Recent January 2013 Financial Budget Variance Report - For January 
2013, the Budgeted Net Margin was $3,907,000, but the Acfxal Net 
Margin was $2,302,000, a difference of $1,605,000.9 This means that 
BREC‘s budget missed the mark or overstated Net Margins by 70%. 
The actual results are a significant deviation from budget. This is an 
example of BREC‘s budgeting process being too positive and 
overstating Net Margins. 

2) December 2012 YTD Financial Budget Variance Report - For the entire 
year of 2012, the Budgeted Net Margin was BEGIN CONFIDENTIAL 

missed the mark or understated Net Margins by BEGIN 
CONFIDENTIAL END CONFIDENTIAL. The actual results are 
a significant deviation froin budget. This is ail example of BREC‘s 
budgeting process being too negative and understating Net Margins. 
It might be inore uiiderstandable to miss the mark on a budget for a 

The Deceniber 2012 and January 2013 monthly variance reports were provided with the March 18, 2013, 
Second Update to Tab 38 , Filing Requirement 807 KAR 5:OOl Section lO(9) (o), sponsoring witness Ms. 
Billie J. Richei-t. 
l o  The Financial Report for year ending December 31,2012 (including the variance fi-om budget 
inforiiiation) was provided on a Confidential CD on March 18, 2013, in response to OAG DR 1-143 (this 
data request relates to financial statements and other information provided to the BREC Board of 
Directors) 

9 
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1 
2 BEGIN CONFIDENTIAL END CONFIDE~TIAL is a concern. 
3 
4 
S 
6 
7 

single month, but for the re year’s budget to miss the inark by 

8 ADJUSTMENT OAG-I-DB - REVERSE BREC’S PROPOSED ADJUSTMENT 
9 

10 REVENUE REQUIREMENT 
1 1  

AND INCLUDE NET MARGINS OF CENTURY SMELTER IN THE 

12 Q. WILL YOU SUMMARIZE ADJUSTMENT OAG-1-DE? 

13 A. Mr. Brevitz is sponsoring the policy and rationale supporting this OAG 

14 adjustment wluch reverses BREC‘s net adjustment of $63,028,536 (BREC’s 

1s adjustment reinoved the impact of the Century smelter lost margins from 

16 tlie revenue requirement) and includes Century’s net margins in tlie 

17 revenue requirement. The estimated net impact of $63,028,536 is included 

18 at Mr. Berry’s Exhibit Berry-4, page 1 of 1. 

19 

20 Q. IS BREC’S ESTIMATE OF CENTURY’S REVENUE REQUIREMENT 

21 IMPACT OF $63.0 MILLION CONSIDERED TO BE KNOWN AND 

22 MEASURABLE? 

23 A. No. The OAG’s net adjustment of $63,028,536 is based on BREC’s 

24 estimated impact of the loss of the Century smelter on BREC‘s operations. 

25 OAG Suppleinental DR 2-17(b) asked BREC to provide the ”actual” 
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impact of reinoving Century from the historical costs of 2011 and 2012 

time periods, but BREC‘s response stated that the requested information 

was not available. 

Next, OAG DR 2-17(c) asked BREC if it was not possible to identify the 

Nactual” impact of removing Century from 2011 or 2012 time periods, to 

then provide the ”estimated or forecasted’’ impact of removing Century 

froin these same periods of 2011 and 2012. BREC‘s response stated that 

the Company used a forecasted test period because of the complexity of 

determining the ”known and measurable” actual revenues and expenses 

for 2011 or 2012. BREC stated that in order to determine and remove 

”actual” impacts of Century from a historic test period, it would need to 

make a great number of assumptions related to fundamental elements of 

BREC‘s operations, including power plant operations, outages, fuel costs, 

off system sales volumes, and load variations. 

However, presumably, BREC also had to make some or all of these same 

assumptions for purposes of determining a reasonable estimate of the 

impact of Century upon BREC operations. But BREC has not provided 

OAG with its detailed documentation, calculations, and assuinptioiis 



1 related to its estimated $63 inillion impact, aiid therefore it is not possible 

2 to determine if BREC's calculated impact is accurate, reasonable, 

3 transparent, and prudent. BREC has not provided reasonable substantive 

4 documentation regarding tlie calculated impact of tlie Century smelter on 

5 BREC's operations. However, OAG does not have any other reasonable 

6 options except to use BREC's estimated impact of $63 inillion as the source 

7 for its reversal of BREC's adjustment related to the Century smelter. 

8 

9 ADJUSTMENT OAG-2-BCO: ADJUST OFFICER AND MANAGEMENT 
10 PAYROLL 

11 Q. WILL YOU SUMMARIZE ADJUSTMENT OAG-2-BCO? 

12 A. This is a two-part adjustment that adjusts aiid removes certain payroll 

13 labor costs for Officers, Management, Nomnanagemeitt, a id  Non- 

14 Bargaining that are included in payroll costs of the forecasted test period 

15 (but does not adjust pay for Union employees) as indicated below and 

16 shown at Exhibit BCO-2, Schedule A-3: 

17 
18 
19 
20 
21 
22 levels. 
23 
24 

OAG-2(a)-BCO - Reduce pavroll $1,444,273 - This adjustment primarily 
reduces significant increases in base pay awarded primarily during the 
2009 period of the Commission's decision iii the Uiiwiiid Case (plus some 
other incentive payments included in the forecasted test period). These 
payroll increases were reflected in BREC's forecasted test period payroll 
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OAG-2(b)-BCO - Reduce pavroll $920,306 - Removes Non-bargaining 
pay raises of 2.25% for both the base period and forecasted test period. 
These payroll increases were reflected in BREC’s forecasted test period 
payroll levels. 

I have determined that BREC awarded significant pay increases of about 

$4.4 million to Officers and employees (with individual pay increases 7 

reaching 70%), with much of these increases awarded during the 2009 8 

period of the Coimissioii’s Uixwiiid decision. The Coimnissioix also 9 

10 allowed BREC $4.3 million in the most recent 2011 rate case to use for 

maintenance which had been deferred. However, it can be argued that 11 

12 BREC’s receipt of the $4.3 million merely subsidized and reimbursed the 

Company for significant questionable pay increases of $4.4 million. This 13 

ineans that BREC placed a priority on its own pay increases as it 14 

continued to defer maintenance, thus jeopardizing the safety and service 1.5 

quality of its customers aiid arguably violating the public trust. 16 

17 

PRIOR TO ADDRESSING YOUR ADJUSTMENT, WILL YOU 18 Q. 

19 EXPLAIN HOW BREC HAS APPARENTLY PLACED SIGNIFICANT 

PAY INCREASES AS A PRIORITY OVER MAINTENANCE? 20 

Mr. Holloway’s testiinony explains how BREC has deferred major 21 A. 

maiiitenaiice of its generating units since the Unwind Case in 2009, and he 22 

23 indicates the Coimnissioii allowed BREC to recover $4.3 millioii in the 
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2011 rate case to complete deferred maintenaiice.11 However, BREC began 

rewarding itself with significant permanent pay increases during the 

period of tlie Commission’s Unwind Case decision in 2009, plus a 

retention bonus paid to employees oiie year after tlie Unwiitd Case in 

2010, along with significant one-time incentives/bonuses paid mostly in 

2011 and 2012, which all total about $4.4 inillion. The $4.4 millioii payroll 

increases are showii by yeas and type in detail at Exhibit BCO-2, Schedule 

A-3, page 3 of 3. 

Thus, BREC management rewarded themselves with substantial pay 

increases during the period of the Unwind Case which ultimately caused 

the deferral of iinportant maintenance issues to some degree. In fact, the 

$4.3 inillioii that the Commissioii awarded BREC in the 2011 rate case is 

almost the exact amount of significant pay increases of about $4.4 million, 

thus it could be argued that the Company used the $4.3 million as 

reimbursement for its generous permanent pay raises and one-time 

incentive payments. Although Adjustment OAG-2-BCO reduces certain 

significant historical and forecasted payroll increases by $2.4 million (that 

are iiicluded in the forecasted test period), this adjustment is not 

11 Holloway Direct, begiiuling at page 5. 
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specifically tied to the deferred maintenance issue. However, this 

adjustment can certainly be justified in part by BREC's decision to favor 

substaiitial pay increases over very important maiiitenaiice concerns. The 

prudeiicy of BREC's decision-making process is very questionable, and at 

the very minimum it was extremely poor timing for inanageineiit to 

award itself sigilificant pay increases while seeking to have customers 

pay for tlie Unwind transaction. 

CAN YOU SUMMARIZE SOME OF THE SUBSTANTIAL PAY 

INCREASES OVER THE YEARS, INCLUDING PAY INCREASES IN 

IN 2009 WHEN THE COMMISSION ISSUED ITS DECISION IN THE 

UNWTND CASE? 

Yes. This information is illustrated in tlie table below by year and type of 

substaiitial payment (and is part of the ii-dormation included at Exhibit 

BCO-2, Schedule A-3, page 3 of 3). I will address some of these issues in 

inore detail later when addressing iny adjustment. In addition, some of 

these amounts had to be estimated because BREC would not provide tlie 

related amounts as I will explain later. 



(20-1 - Significant Pay Increases: 

2012 I Sianificant Pay Increases I 
Forecast 

Period Period Total 
Base Test 

Pay increases in year of Unwind 
Retention bonus -1 year after Unwind 
Various incentives / bonuses 
Various incentives/bonuses 

-. 

I Incentives I 

Unwind 
Order 
2009 ~ 2010 1 2011 

$1.4 in 
$1.0 in 

$1.1 m 

I Incentives II I I I I I $.04m I $.04m 
ITotal Signficant Pay Increases I I I I I I I I $4.4 m 

Table BCO-1 is intended to show oidy the impact of certain significant 

permanent pay increases along with one-time incentive and boiius 

payments.12 It is important to note that this table is not intended to 

address the more routine cost-of-living pay increases of 1% to 3.5% per 

12 While the ”Unwind” case (Case No. 2007-00455) was pending, BREC filed an application for 
emergency rate relief (Case No. 2009-00040), in which it sought, among other things, permission 
to require its ratepayers to reimburse $441,000 in bonus payments to 84 employees. Although 
BREC withdrew its application in Case No. 2009-00040 after it was fully litigated, the 
Commission’s final order (dated Aug. 14, 2009), at p. 2 sharply criticized BREC for asking 
ratepayers to pay for bonuses during such a period of extraordinary financial hardship: 

“It is for this reason that the Commission would be remiss if it did not caution Big 
Rivers to be diligent in determining future expenditures to ensure that all non- 
essential spending is eliminated. For example, we note that Big Rivers filed this 
rate application on March 2, 2009, requesting a 21.6 percent increase, along with a 
motion to implement the increase on an interim basis 30 days fhereafter, claiming 
that it “will not have sufficient cash to pay its bills as and when due, and its credit or 
operations will be materially impaired or damaged” [footnote 3: Big Rivers 
application at 31. However, Big Rivers subsequently disclosed that, in the two 
months immediately prior to its rate filing, it paid a total of $441,000 in bonus 
payments to 84 employees [footnote 4: Big Rivers’ Response to Kentucky Industrial 
TJtility Customers, Inc.’s May 4,2009 Second Data Request, item 151. The timing of 
these bonuses was clearly inappropriate in light of Big Rivers’ cash crisis. Big 
Rivers must be diligent in determining future expenses, as well as capital 
investments, to ensure that it is praviding a high quality of service at the lowest 
reasonable cost. [emphasis added] 
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16 

year. It should also be noted that despite the Coimnission's harsh 

criticism for attempting to pass along bonuses in BREC's emergency rate 

case 2009-00040, it appears the company went ahead and did just that, and 

inore, soinetiine between 2009 tluough 2012, as indicated in Table BCO-1 

above. 

Table BCO-1 shows a stair-step process, whereby pay increases were most 

significant in the early years around the Unwind decision (years 2009 to 

2011), and then the pay increases became less as this rate case approached. 

It appears that B R I X  has been careful to not iiiclude any significant one- 

time pay increases in its forecasted test period,l3 which is perhaps an 

attempt to avoid scrutiny and review in this rate case for these iinportant 

payroll increase issues. Also, BREC would not provide specific 

iidorination regarding the amount of pay increases by Officer/ employee 

in 2009, and would not even provide tlie amount of the one-time 

Retention bonus paid in 2010.14 It is dear that BREC is very sensitive 

13 BREC did include some lesser amounts of about $38,000 of incentives arid "other" 
compensation in the forecasted test period whicli are also removed by this adjustment. 
14 BREC's response to PSC 1-32 claims it cannot provide payroll data for 2009 and prior years. 
BREC's response to OAG 1-253(b) provided only the average or range of pay increase 
"percentages" for 2009 and other years, but did not provide tlie amount of increase by Officer or 
employee. BREC's response to OAG 2-56 would not identify the total amount of Retention bonus 
paid in 2010, or the amount paid per Officer or employee. 

------___-------_---------------------..---------------------- 
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about these significant pay increases, especially those increases tied 

closely to the timing of tlie Commission’s decision in the Uiiwiiid case. 

The most substaiitial perinaiient salary pay increases were made in 2009, 

the year of tlie Coimnissioii’s decision in tlie Unwind case. The Officer 

pay raises in 2009 averaged 48% (ranging from 14.75% to 69.58%)15, and 

Mr. Bailey and Mr. Berry were tlie primary beneficiaries of this pay 

increase, along with the currently retired Mr. Blackburn. Management 

and Norunanageinent employees (not including Uiiion employees) also 

received greater than normal pay raises, averaging 5% to 6% in 2009, 

along with Management pay raises averaging 7% in 2010 (these 2010 pay 

raises were grouped into 2009 for simplicity). These amounts were subject 

to inclusion in my Adjustment OAG-2-BCO which I will address later in 

this testimony. 

In Julie 2010 (one year after the Uiiwiiid case), BREC paid a luinp-sum 

Retentioii bonus to those employees that accepted the Company’s offer of 

employment, and which were actively employed oiie-year after the 

Uiiwiiid case.16 I have estimated this Retention boiius at $1.0 million, 

15 BREC response to OAG 1-253(b). 
lG BREC response to OAG 1-78. 
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although it could be inore or less, but this approximates about 5% of 

Maiiageinent payroll (not including Union payroll). The Retention bonus 

is onIy in  iny tabIe for information purposes about significant payroll 

amounts, and is not part of Adjustment: OAG-ZBCO that I will address 

later. 

In 2011 and 2012, BREC paid substantial incentives and bonuses of $1.1 

million and $.7 million, respectively. This was the last of the significant 

pay increases, and BREC did not include any significant incentives or 

bonuses in the future test period revenue requirement of this rate case. 

These incentive arid bonus amounts are only in my table for information 

purposes regarding the significant payroll amounts and they are not part 

of Adjustment OAG-2-BCO (wl-Lich I will address later) because they were 

one-time payments and were not permanent increases in payroll levels. 

HOW SHOULD THE PRECEDENT OF BREC SUBSTITUTION OF 

SIGNIFICANT PAY INCREASES FOR IMPORTANT MAINTENANCE 

ACTIVITY IMPACT THIS CASE? 

It should certainly contribute to adoption of Adjustment OAG-2(a)-BCO 

which removes $1.4 million (of the total $4.4 million of significant pay 

------------------------------------.------------------------- 
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increases) of these significant pay increases that are perinaneiitly built into 

Officer a id  Management payroll costs today and which are included in the 

forecasted test period. Of course, if BREC had provided the specific 

information regarding payroll cost that the OAG requested, the $1.4 

million adjustment may have been greater (and there is the possibility the 

adjustment could be less also). 

A policy argument could be made that the Commission’s 2011 rate case 

decision to give BREC $4.3 inillion in revenue requirements related to 

deferred maintenance issues has instead been used to subsidize the 

significant historical pay increases and to finance, and even promote, tlie 

Coinpaiiy’s $2 million of significant incentive and bonus payments in 201 1, 

2012, and tlie base period. Those substantial and important concerns could 

support a policy decision to withhold at least the same $4.3 inillion of 

revenue requirements in this rate case which was arguably not used for its 

intended purposes from the 2011 rate case. 

In addition, if there is any question at all, tlie Commission should use this 

as an additional reason to adopt iny recoimneiided 1.10 MFIR instead of a 

1.24 TIER. The 1.24 TIER provides about $6 to $7 inillion in additional 

____________________--------------------------..-------------- 
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revenue requirements (or margin) on an annual basis to BREC, over and 

above the 1.10 MFIR. However, BREC's significant pay increases over time 

have eaten up 60% to 70% of a one-year inargin difference between the 1.10 

MFIR and 1.24 TIER. The Coinpaiiy should iiot be awarded the higher 

TIER of 1.24 when they caimot be trusted to use this additional revenue 

requirement of $6 to $7 million to pay for priority maintenance instead of 

self-serving actions to reward themselves with substantial pay increases. 

There is no guarantee the Company will not make similar types of 

questionable decisions in the future to favor their interests over customer 

interests, and take advantage of the extra margin provided by the 1.24 

TIER. 

DO YOU PROPOSE A MONITORING PROCESS FOR BREC IN THE 

FUTURE? 

Yes, this is addressed near the eiid of my testimony and this inonitoring 

process is certaiilly supported by this example of questioiiable decision 

ma king. 

-----____-----------------------,----------..------------------ 
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SI-TOULD LOAN HOL ORE P~OTECT~VE 

COVENANTS AND CONTROLS OVER RREC? 

Yes. I have seen cases where loan agreements have included specific 

covenants for TIER-driven coinpaizies that prohibit payments of dividends 

and certain pay increases for Officers aiid employees. If this type of 

covenant liad been in place this would have prevented these types of 

substantial pay increases, but most iinportaiitly it would have reduced the 

ainount of deferred maintenaiice and provided a direct benefit to 

customers. The OAG caiviot tell BREC‘s loan liolders how to run their 

business, but I believe these types of protective and prohibitive covenants 

are justified. In addition, it vests another outside party with respoiisibility 

and accouiitability over BREC, so some weight is shifted from the 

Commission’s shoulders. If BREC liad to file quarterly reports with lien 

holders regarding questionable or substantial pay increases, this inserts 

another party into the equation with a vested interest in BREC’s actions 

and adds another layer of controls to lessen the Coinmissioii’s burden. 
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LL YOU EXPLAIN ADJUST ENT OAG-2(a)-BCO ICH 

REMOVES $1.4 ILLION RELATED TO SIGNIFICANT PAYROLL 

NCREASES? 

Yes. This Adjustment OAG-2(a)-BCO is only related to thee  significant 

pay increases awarded to Officers and Management and Noiunaiiagerneiit 

employees that permanently reinaiiis in these employee's pay levels for 

the forecasted test period, consisting of: 1) significant pay increases during 

the 2009 period of the Unwind Case; 2) the significant pay increase for Mr. 

Berry in 2011; and 3) Incentives and "Other" Compensation included for 

Mr. Bailey and Mr. Berry in tlie forecasted test period (and these pay 

raises are shown in detail at Exhibit BCO-2, Schedule A-3, page 1 of 3). 

This Adjustrrieiit OAG-2(a) differs from tlie following Adjustrrieiit OAG- 

2(b)-BCO which is only related to the partially forecasted 2.25% pay raises 

awarded to Noli-bargaining I einployees and wliicli are limited to just the 

base period and tlie forecasted test period (and both of these 2.25% pay 

raises are included in the rolled-forward payroll levels for the forecasted 

test period). 
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The Adjustment OAG-2(a)-BCO is sumarized in Table BCO-2 below in 

its two parts for: 1) Officers; and 2) Management and Nonmanagement: 

Table BCO-2 - Adjustment OAG-2(a)- 

ENT SUMMARY Forecasted Adjusted 
Test Period Total 

M. Bailey - President and  CEO 188,667 (188,667) 
R. Berrv - VP Production 126,211 (126,211) 
Adiustment - Officers (314,878) 
Adjustment for ManagementlNonmanagement (1,129,395) 
Total Adiustment (1,444,273) 

Q. LL YOU EXPLAIN T 

RELATED TO A D ~ ~ ~ ~ ~ E N T  BAG-2(a)-BCO? 

The first sub-part of the adjustment removes $314,878 of payroll increases 

for Officers Mr. Bailey and Mr. Berry, and this includes removing about 

$212,66717 of estimated permanent payroll increases granted to Mr. Bailey 

and Mr. Berry in 2009 (Unwind case year), about $65,40018 in additional 

increases to Mr. Berry in 201 1, and $36,811 l 9  of ”Other” compensation for 

both Mr. Bailey and Mr. Berry that was included in the forecasted test 

period. As previously indicated, BREC would not provide the amount of 

payroll increases by Officer/employee in 2009, although BIEC did 

A. 

l7 Exhibit BCO-2, Schedule A-3, page 1 of 3, Mr. Bailey’s estimated 2009 pay increase of $170,667 at 
Column J, line 30, and Mr. Berry’s estimated 2009 pay increase of $42,000 at Column J, line 5 1. 
l8 Exhibit BCO-2, Schedule A-3, page 1 of 3, Mr. Berry’s 201 1 pay increase of $65,400 at Column J, line 
45. 
l9 Exhibit BCO-2, Schedule A-3, page 1 of 3, Mr. Bailey’s “Other” pay increase of $18,000 at Column J, 
line 14, and Mr. Berry’s “Other and Incentive” pay increase of $18,811 at Column J, line 35. 
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provide information for 2009 showing average pay increases for Officers 

of 48%, ranging from about 15% to 70%.20 I used this information and 

estimated a 50% increase for Mr. Bailey and estimated a 25% increase for 

Mr. Berry.21 I have included additional calculations regarding this part of 

the adjustment at Exhibit BCO-2, Schedule A-3. 

WILL YOU EXPLAIN T E A D J U S T ~ E ~ T  TO 

N O ~ M A ~ A ~ E M ~ N ~  PAY RAISES RELATED TO ADJUST 

OAG-2(a)-BCO? 

This second sub-part of the adjustment removes about $1,129,395z of 

payroll increases for Management and Nonmanagement employees (but 

not including any Union employees), and this includes removing about 

6% of the total pay increases covering both the 2009 period (Management 

average pay increase of 6.40% plus Nonmanagement pay increase of 

4.56%) and the 2010 period (Management average pay increase of 

7.08%).23 I only removed a portion of the pay increases for these years 

because the percent of pay increase was above more normal levels of 1% 

20 BREC response to OAG 1- 253(b). 
21 I used a smaller percentage increase for Mr. Berry, because he subsequently received another 
31% pay increase in 2011 of $65,400, thus bringing his pay increase percentage to 56% (25% 
estimated in 2009 and 31% actual in 2011). 

23 BREC provided the average percentage pay increase at OAG 1-253(b). 
Exhibit BCO-2, Schedule A-3, page 1 of 3, Column K, line 11. 22 
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to 3.5% provided to these employees in most years. I have lumped the 

adjustment for both the 2009 and 2010 Management and Noiunanageinent 

pay increases into previous Table BCO-124 as ”2009” pay increases, for 

simplicity purposes. Again, this amount is an estimate because BREC 

would not provide tlie actual amount of payroll increases given for these 

years. I have included additional calculations regarding this part of tlie 

adjustment at Exhibit BCO-2, Schedule A-3, page 1 of 3. 

WHY DID YOU REMOVE A PORTION OF OFFICER, 

MANAGEMENT, AND NONMANAGEMENT PAYROLL INCREASES 

IN ADJUSTMENT OAG-2(a)-BCO? 

I oidy removed that portion of Officer, Management and Noiunanageinent 

pay increases that represents permanent pay increases that are still carried 

forward and included in these related employee’s payroll levels for the 

forecasted test period. In addition, I oidy adjusted for unusually 

significant and questionable pay increases for the period 2009 tlvougli the 

forecasted test period that are included in existing payroll levels of 

employees, and I did not remove inore routine cost-of-living payroll 

increases as part of this adjustment (although I will address later in this 

’‘ Also, see Exhibit BCO-2, Schedule A-3, page 3 of 3, the “2009 pay increases” of $1.4 million at Column 
C, line 1, which includes total acljustment amounts of OAG-2(a)-BCO for Officers of $3 14,878 plus OAG- 
2(a)-BCO for Management and Nonmanagement of $1 , I  29,395. 
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testimony the removal of the 2.25% pay increase for tlie base period and 

forecasted test period as tlie second part of Adjustment OAG-2(b)-BCO). 

The largest part of this adjustment removes the significant payroll 

increases awarded in 2009 during the year of the Coinmission’s decision 

in tlie Unwind case. I question the timing and prudency of these payroll 

increases in relation to the Unwind proceeding. And as I previously 

indicated, 1 don’t believe it is reasonable that BREC placed significant 

payroll increases as a priority over necessary inaintenance, and which 

caused the deferral of iinportant maintenance. BREC continues to assert 

problems with deferred maintenance in this proceeding as addressed in 

the testiinoiiy of Mr. Holloway, but the Company needs to assume 

responsibility for part of this deferral problem that it helped create based 

on its apparent decision to substitute questionable payroll increases for 

necessary inaintenance. The Company’s payroll increases are contrary to 

customer interests regarding tlie importance of maintenance in preserving 

and promoting service quality and safety. 

BREC should not be rewarded for its historical and continuing actions that 

placed a premium on officer and management payroll increases, because 
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there is no guarantee that these actions will not be repeated in future years 

when the Coinpany knows it does not face a rate case review. It appears 

that the Company has at least temporarily cut-back its amount of 

iiicentives and boiiuses in the base period and test period in an attempt to 

avoid scrutiny aiid review of these issues in this rate case, although the 

Company has also thwarted OAG’s attempt to objectively evaluate this 

information and its impact on this rate case. The Commission sliould 

adopt OAG’s payroll adjustment and send a strong signal to BREC that 

mainteiiance must be a priority over significant pay increases for officers 

and management. 

MOVING TO THE SECOND PAnT OF THIS ADJUSTMENT, 

REGARDING OAG-2(b)-BCO, WHY DID YOU REMOVE THE RASE 

PERIOD AND FORECASTED TEST PERIOD PAY INCREASES OF 

2.25% RELATED TO NON-BARGAINING EMPLOYEES? 

This portion of iny adjustment is shown in Table BCO-3 below, and BREC 

seeks recovery in this rate case of both the 2.25% Base Period pay increase 

of $470,802, along with the 2.25% Forecasted Test Period pay iiicrease of 
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$449,504 per its response to PSC 1-34.25 I have removed both of these 

Company-proposed adjustments. 

Table BCO-3 - Remove 2.5% Pay Increases Non-Bargaining Employees: 

Base Period Forecasted 
% Pav Increase 2.25 % 2.25% 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Officers & Management PSC 1-34 470,802 449,504 (920,306) 

I have removed the Forecasted Test Period pay increase of 2.25% because 

this is related to tlie 1Zinont l~  ending August 31, 2014, and these 

increases are not known and measurable at this time. Furthermore, it is 

not possible to anticipate or evaluate non-bargaining employee 

performance or cost of living this far in advance of August 2014 to 

determine if a 2.25% increase is justified. Also, the number of related 

employees could change by August 31,2014, so tlie number of employees 

to which tlie pay increase is applied is not known or measurable at this 

point. It can also be argued that pay increases in tlie past have been 

sufficient and significant. Finally, the Company should not be rewarded 

for witldiolding important payroll data from OAG, other intervenors and 

the Commission, especially when those costs are included in the revenue 

requirements and can significantly impact rates in this case. 

19 

' 5  Exhibit BCO-2, Schedule A-3, page 1 of 3, Columns D, E, and F, line 11 

Public Redacted Direct Testimony of Bion C. Ostrander 
on Behalf of the OAG 

Case No. 2012-00535 -May 24,2013 
Page 40 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

I removed the Base Period pay increase of 2.25% related to non-bargaining 

employees because I am not aware that BREC has provided any updated 

actual calculations to substitute for its ”forecasted” 2.25% increase. It is 

not clear if the 2.25% forecasted amount is accurate or reasonable. Again, 

I believe it can be argued that pay increases in the past have been 

sufficient and significant. Finally, I believe it is reasonable to put all pay 

increases on hold so that BREC can use these funds in part to catch-up on 

its deferred maintenance, and BREC needs to show a good faith 

commitment to improving inaintenance as a priority over pay increases. 

Q. WHY DID YOU ALLOW BREC’S PROPOSED UNION PAY 

INCREASES IN THIS RATE CASE? 

It is my understanding that these pay increases are supported by actual 

union contracts arid so the amounts are more known and measurable than 

the pay increases for Officers and Management. There is some argument 

for removing these amounts, but my position on payroll is mitigated by 

allowing these union-related pay increases. 

A. 

20 
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AS BREC ATTE PTED TO JUSTIFY ITS S I ~ N I ~ I C A N T  PAY 

INCREASES IN 2009 AND OT A COMPENSATION 

STUDY OR A CO PARTSION OF ITS SALARIES TO SIMILAR 

PANIES IN THE MARKET? 

No. BREC has not provided any explanation or supporting 

docuinentation for these significant payroll increases. BREC seeins inore 

interested in deferring attention away from this subject matter, by virtue 

of its failure to provide documentation identifying the total pay increases 

in 2009 (and other years) and the amounts by Officer and employee. 

The OAG 1-254 asked BREC to identify tlie most recent date that it (or an 

outside consultant) compared its employee compensation levels to inarket 

compensation studies, and to provide a copy of the report, analysis, 

assumptions underlying the study, findings, and to identify all payroll 

increases that were iinpleinented as a result of the review. BREC did not 

provide this requested information. Instead, BREC's response referred to 

PSC 1-33 and findings froin the Towers Watson Competitive Market 

Assessment Review completed in 2012 and several other salary/benefits 

studies. 
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19 A. 

20 

21 

YOU CONCLU HE TOWERS 

WATSON REPORT AND REL 

I reviewed the Towers Watson Report ("TW Report") provided witli PSC 

1-33, along with other iizformatioii. However, I did not see any detailed 

studies or supporting documentation that justified the significant pay 

increases in 2009 and 2011 for officers Mr. Bailey arid Mr. Berry. In 

addition, adequate supporting documentation was iiot available to fully 

assess and evaluate the reasonableness of compensation levels of Mr. 

Bailey and Mr. Berry in comparison to the market for similar 

benchnarked job positions. In total, BREC did not provide any 

information that supported tlie current pay levels of Mr. Bailey and Mr. 

Berry 

ADJUSTMENT OAG-3-BCO - CORRECTION TO INCLUDE THE 
COMMISSION'S RATE RELIEF IN PRIOR REHEARING ORDER 

AND OTHER BREC CORRECTIONS 

WILL YOU SUMMARIZE ADJUSTMENT OAG-3-BCO? 

This adjustment considers tlie impacts of BREC's proposed revised 

exhibits (and related revised adjustments) provided in response to PSC 

DR 2-36, and changes the reduction in tlie revenue requirement impact 
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$1,568,516 as shown at Exhibit BCO-2, Schedule A-4. 

BREC’s response to PSC DR 2-36 states that tlie revised exhibits reflect the 

impact of the Coimnission’s Rehearing Order (increased revenues of 

$1,042,535), along with corrections of errors and other changes in 

proposed adjustinelits and revenue requirements. BREC claims this 

illforination supports a reduced revenue requirement of $1,507,989, 

although the detailed workpapers appear to support a reduced revenue 

requirement of $1,568,516 (and this is the amount of adjustment that I will 

propose) as set forth below: 

1) Irnpacts of additional revenue increases of $1,042,535 from the 
Coimnission’s Rehearing Order; 

2) Correction of the BREC adjustment related to prior year rate case 
expense amortization at Exhibit Wolfram-2, Reference Schedule 
1.09 (this change is not identified in the written response by BREC, 
but is included in calculations at revised Exhibit Wolfram-4.2, page 
11 of 16). 

3) Correction of expense adjustments for FAC, ES, Noli-FAC PPA 
(Exhibit Wolfram-2, Reference Schedules 1.01, 1.02, 1.03, 
respectively), along with Lobbying Expenses (although BREC’s 
written response identified a change in Lobbying Expense in its 
revised exhibits, tlie adjustmelit amount of $70,923 is the same as 
BREC‘s original filing) - - all identified in PSC 2-39 (all updated 
amounts included at revised Exhibit Wolfram-4.2, page 11 of 16); 

4) Elimination of tlie rounding errors identified in PSC 2-40; and 
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5) Correction of the calculation of depreciation expense on fully- 
depreciated plant identified in AG-277(c). 

BEFORE ADDRESSING REVISION TO RREC‘S RATE FILING 

RELATED TO THE CQ ECISION IN THE PRIOR 

RATE CASE, WELL YOU PROVIDE SQME RELEVANT 

BACKGROUND? 

Yes. In the prior rate case (Case No. 2011-00036), BREC initially sought a 

rate increase of $39.95 million (9.2% increase over its normalized test year 

revenues), BREC subsequently revised its filing to $39.34 inillion and the 

Comnission’s Order relied on this amount for adjustments (a1 though this 

amount did not reflect t h e e  items which reduced BREC‘s proposed 

increase to $29.60 niillion).26 

The Coinmission’s Order dated November 17, 2011, granted BREC an 

increase in wholesale electric base rates of $26,744,776.27 It is iny 

understanding that BREC reflected the entire amount of these additional 

revenues in its forecasted test year rate filing in the current rate case. 

26 I n  the Matter of: Applicntioiz of Big Rivers Electric Coiyorntionfor n Geizernl Adjiistnient iiz Rates, 
Case No. 2011-00036, dated November 17,2011 (page 1). 
27 liz the Mntter OF Application of Big Rivers Electric Coiyorntion for n Geizernl Adjiistiiieizt in Antes, 
Case No. 2011-00036, dated January 29,2013 (page 1). The amount of the rate increase of 
$26,744,776 granted to BREC in the Commission’s Order dated November 17,2011 is specifically 
ideiitified hi the Commission’s Rehearing Order dated January 29,2013 (page 1), along with 
additional rate relief of $1,042,535 (p. 24). 
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However, the Comrnissioii’s Rehearing Order dated January 29, 2013, 

modified the original order and granted BREC additional rate and 

revenue increases of $1,042,535 wliicli were not included in BREC‘s filing. 

HAS RREC FORMALLY REVISED ITS APPLICATION FOR THE 

IMPACT OF ADDITIONAL REVENUES OF $1,042,535 FROM THE 

PRIOR RATE CASE? 

No. At this time, BREC has not formally revised its application, has not 

formally filed any amended testimony, and has not formally reduced the 

original amount of its proposed revenue increase of $74.5 million to the 

best of my knowledge. The Company has provided what it references as 

updated exlnibits, and these iniglnt be used for an updated filing in the 

future. Therefore, I am proposing these revised amounts as an 

ad justmeiit. 

DID YOU PRIMARILY RELY ON BREC’S UPDATED EXHIBITS FOR 

YOUR REVISION TO BREC’S FILING? 

Yes. Mr. Wolfram’s testimony states that if the Conmission issues an 

order on rehearing in Case No. 2011-00036 resulting in a change in base 

rates, BREC would have to adjust the rates proposed in this filing. This 
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decision is final now, so I am addressing the impact as an adjustment in 

this case. Subsequently BREC‘s response to PSC DR 2-36 provided certain 

revised exhibits as a result of the Commission’s January 29, 2013 

Rehearing Order.28 These revised exliibits reflect the impact of additional 

revenues of $1,042,535 from the Commission’s Rehearing Order, along 

with additional changes and corrections of errors. In addition, BREC 

states that these revised exhibits do not include the impact of BREC’s 

amended application in Case No. 2012-00492 (to reflect the reduction in 

certain costs due to refinancing) as described in its response to PSC DR 2- 

13 (and other data requests). 

CAN YOU SUMMARIZE THE TYPES OF CHANGES REFLECTED IN 

BREC’S REVISED EXHIBITS AND DO THESE AMOUNTS 

RECONCILE? 

BREC‘s response to PSC DR 2-36 states that the total impact of these 

changes is a reduction in the original revenue requirement of $1,507,989. 

However, there is a sinal1 uiweconciled difference of about $60,000 

between Mr. Siewert’s revised exhibits and Mr. Wolfram’s revised 

exhibits. Mr. Wolfraids revised Exhibit Wolfram-4.2, page 9 of 16, shows 

28 BREC‘s response to PSC DR 2-36 included certain revised exhibits for Mr. Wolfram, Mr. 
Yockey, a i d  Mr. Siewert. 

-_-_------__-------_-------~-----------------------------.~--- 

Public Redacted Direct Testimony of Bioi1 C. Ostrander 
on Behalf of the OAG 

Case No. 20 12-00.535 - May 24,20 13 
Page 47 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

total operation and maiiitenaiice expense of $389,053,393 aiid Mr. 

Siewert’s revised Exhibit Siewert-3.2, page 1 of 1, shows Total Operation 

aiid Maintenaiice Expense of $389,115,893 (which is calculated as 

$41,106,471+$5,244,047+$216,483), which results in an uiweconciled 

difference of $62,500 (which is calculated as $389,115,893 - $389,053,393). 

In addition, the original forecasted amounts at August 31, 2014 (without 

the proposed rate increase) shows Total Operation, Maiiitenaiice, and 

Depreciation Expense of $433,158,383 less Wolfram’s revised adjustments 

(Adjustments at Reference Schedules 1.01 through 1.12) of $53,452,088 

equals adjusted Expenses of $379,706,295. However, Mr. Wolfram’s 

revised Exhibit Wolfram-4.2, page 12 of 16, shows an amount of 

$379,644,679, for an uiweconciled difference of $61,616 ($379,706,295 - 

$379,644,679). 

I have reflected the adjustment of $1,568,516 at Exhibit BCO-2, Schedule 

A-4, Coluimi C because this appears to be more consistent with 

underlying amounts included iii BREC’s original filing. 
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WERE YOU ABLE TO RECONCILE BREC’S REVISED A 

RELATED TO PRIOR YEAR RATE CASE A 

TO ITS ORIGINAL ADJUSTMENT? 

No. BREC‘s filing includes an adjustment of $640,75329 to reflect the 3- 

year amortization of rate case expense in the prior rate case (Case No. 

2011-00036), and BREC‘s revised exhibits show a reduced adjustment 

ainouiit of $203,352.30 BREC’s response to Supplemental OAG DR 2-23 

states that tlie revised amount of $203,352 reflects the amortization of the 

uncollected balance of rate case costs approved by the Coimission’s 

Rehearing Order dated January 29, 2013 and this reflects an adjustment 

for ratemakiiig purposes oidy, because there are no prior rate case 

expenses included in the forecasted test period. Although BREC‘s revised 

exhibits appear to reduce prior year rate case expense amortization by 

$437,401 ($640,753 - $203,352), I could not recoiicile the amount of $203,352 

to any supporting documents or amounts addressed in prior Commission 

orders. Therefore, this revised rate case expense aniouiit of $203,352 may 

be subject to further adjustment or changes. 

ORTIZATION EXPENSE 

29 Wolfram, page 17, lines 18 to 22, and Exhibit Wolfram-2, Reference Schedule 1.09. 
30 BREC response to PSC 2-36 and related revised exhibits, revised Exhibit Wolfram-4.2, 
Adjustment 1.09. 

_____________--_______________________I_----_-.~---------_---- 
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A ~ J ~ § ~ ~ E N T  OAG-4-RCO - COST SAVINGS FRO JULY 12,2012 
REFINANCING OF RUS SERIES A NOTE 

MARIZE ADJUST ENT OAG-4-BCO? 

A. This adjustment reflects the cost savings related to BREC’s July 12, 2012 

refinancing of its RUS Series A Note, resulting in a total cost savings of 

$4,189,083 as provided in BREC’s response to OAG DR 1-63(c) and related 

to the amended application in Case No. 2012-00492 (Refinance Case). 

BREC‘s response to PSC DR 2-36 states that the Company has not reflected 

the amount of this cost savings in the rate case because the Coim-nission 

has not yet approved BREC’s proposed refinancing in Case No. 2012- 

00492. 

Cormnissioii has now approved BREC’s revised application in that case. 

I am reflecting this adjustment is this rate case because the 

The related impact by type of cost savings is set forth in Table BCO-4 that 

serves as the basis for the related adjustmeik31 

17 

18 

19 

20 

This same table, along with additional infoiination, is included at Exhibit BCO-2, Schedule A-5. :I 
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Table BCO-4 - efinancing Cost Savings: 

4,243,675 
2,214,409 

Description 
Series A Note refinancing ($440,771,549*1.43%) 
Additional borrowhg ($96,228,451 *4.41%) 
hit. expeilse CTC loan 
hit. income CTC investment 
OAG-4(a)-BCO -- Tnt. Expense Adjustment 

OAG-4(b)-BCO - Estimated Patronage Allocation Adjustmc 

Amortized loss on reacquired RUS Series A Note 

OAG-4(c)-BCO - Amortized Loan Adjustment 

(2,706,448) 

60,482 

133,841 
Amortize refinancing cost - 73,359 
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ITotal Impact of Cost Savings from Loan Refinancing 

In the above table, I have netted the Interest Income on CTC Investment of 

$1,771,527 with the related increases in Interest Expense to produce a net 

(4, 189,083)l 

reduction in Interest Expense, because without this netting process the 

refinancing transaction would have produced a net increase in Interest 

Expense. I do not believe that it is reasonable, nor the intent, that this 

refinancing would result in a "net" increase in Interest Expense, so a net 

savings in Interest Expense is produced by this netting process. 
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ENT OAG-5-BCO: ADJUST BREC’S EST1 ATED RATE CASE 
EXPENSE 

Q. LL YOU SUM ARIZE ADJUSTMENT OAG-5-BCO? 

A. BREC proposes to amortize total estimated rate case expenses of 

$1,585,977 over thee  years, for a total amortized expense of $528,659 in 

this proceeding. I am proposing to reduce total estimated rate case 

expense by $1,027,929, and disallow 3-year amortized rate case expenses 

of $342,643. These estimated rate case expenses should be removed and 

reduced for numerous reasons, including about 60% of related expenses 

that are unspent, speculative, no supporting documentation, and not 

known aiid measurable in terms of: if the amounts will be spent, when, by 

wlioin, a i d  for what possible purpose besides rate case expense. 

BREC has not provided reasonable documentation to support recovery of 

these significant aiid largely speculative rate case expenses. Exhibit BCO- 

2, Schedule A-6 provides supporting documentation for this rate case 

expense adjustment, including information that sliows rate case costs 

incurred and uiispeiit to-date by consultant/ attorney. 
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ADJUSTING RATE CASE EXPENSE? 

Yes. Some of the reasons for removing and adjusting rate case expense for 

coiisultaiits and outside attorneys include the following: 

1) Tlvough January 2013, about 60%32 (or $.9 million) of estimated rate 
case expenses remain unspent, and much of these remaiiui-ig estimated 
expenses are speculative, not supported by meaningful 
documentation, are not explained as to the purpose of the costs, and 
are not known and measurable. 

2) BREC has failed to provide documentation or other objective, 
verifiable evidence regarding its rate case expenses, and the Company 
did not provide various supporting illforination that was requested in 
OAG data requests. 

3) Some of the hourly rates for legal services are excessive and BREC has 
iiot provided documentation to sl-iow that liigldy compensated legal 
counsel is essential for particular tasks as required by the 
Cornmission’s Rehearing Order in the prior rate case. 

4) 111 the prior rate case, intervenors raised concerns about excessive legal 
fees, indicating that BREC‘s Washington, D.C. attorneys Hogan Lovells 
US LLP charge hourly rates that are tlvee times greater than BREC‘s 
Kentucky law firm. BREC still uses the firm Hogan Lovells, although 
none of these related legal expenses were designated as part of the 
estimated rate case expense for this proceeding (so presumably the 
firm is used for other services, although these amounts should also be 
removed as excessive). However, because 57% of estimated rate case 
legal fees remain uiispeiit at this time, are speculative, and caiuiot be 
traced to a specific attorney - - it is possible that part of these legal fees 
will be paid to Hogan Lovells in the future (after this rate case is 
concluded) and thus excessive legal fees will have been spent after-the- 
fact and without recourse in this proceeding. 

The 60% of estimated unspent rate case expense has been updated for BREC’s April 19,2013, update of 
PSC DR 1 -54(a) showing invoices and additional rate case expenditures. 
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Some of the legal costs are supported by contracts that identify 
lobbying or political activity as part (or most) of the services to be 
provided, and lobbying costs are not allowed to be recovered in the 
rate case.33 Including these types of expenses in this proceeding as 
rate case expeilses” negatively impacts upon tlie credibility of BREC 

and raises coiiceriis about the ’legitimacy a id  reasonableness of other 
claimed rate case expenses. 

I /  

Because a significant portion of the consulting and legal costs are 
estimated and remain unspent as of the latest date, it is not possible to 
deterinine if the ”estimated” amounts to be spent are related to the rate 
case or some other services to be provided in the future or if the 
amounts may be related to non-recurring issues that would iiormally 
be excluded from the rate case. 

It is not clear why BREC needs rate case assistance from four different 
outside law firms, and this raises the coiicern of whether part of these 
estimated costs will be actually used for rate case purposes in the 
future, or whether RREC has included budgeted legal fees for other 
services in its estimated rate case costs. 

At least one legal invoice iiicludes the cover page designating all fees 
as related to ”rate case“, although tlie invoice has been marked up in 
writing to identify some costs that are not rate-case related. 

It is not clear if complete legal invoices have been provided in all cases 
in support of the costs. 

10) Some of the estimated consulting costs are excessive considering the 
scope of services, the remaining time for this engagement/ and 
coilsidering similar services provided in the prior rate case for whicli 
there are no significant economies of scale or cost savings. 

11) Contracts or engagement letters are not available for any legal costs 
which could be used to docuineiit the purpose and amount of legal 
costs, thus leaving a significant portion of these costs as speculative 
and without supporting documentation. 

33 PSC 1-45. 
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AT TYPE 0 ATION AND DA A REQUEST 

RESPONSES DID YOU 

I reviewed BREC‘s responses to numerous data requests issued by the 

OAG and PSC Staff. BREC’s January 29, 2013 response to PSC DR 1-54 

showed the estimated rate case expenses for each consultant/ attorney that 

comprise the Company’s total estimated rate case expense of $1,585,977, 

and this amount is amortized over three years to reflect estimated 

amortized rate case expenses of $528,659 in the rate filing. 

The January 29, 2013, initial response to PSC DR 1-54 showed actual costs 

incurred by consultant/ attorney from July 201 2 through November 2012. 

BREC has provided three subsequent updated responses to PSC DR 1-54, 

with the ”First Update” provided February 15, 2013, which shows rate 

case expenses incurred by consultant for December 2012, the ”Second 

Update” provided March 18,2013, provides updated expenses for January 

2013, and the ”Third Update” provided April 19, 2013, provides updated 

expenses for February 2013. 

Thus, for the seven-month period July 2012 tlvough February 2013, the 

information shows that BREC has only incurred 36% (and not iizcurred 

------_----------_---------,---------------------------------- 
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64% of its costs) of estimated coiisultiiig (lion-legal) rate case expenses,34 

Catalyst Consulting 
Burns and McDonnelI 

and has oiily incurred 43% (aiid not incurred 57% of its costs) of its 

172,066 411,255 
42,300 100,297 

estimated legal-related rate case expenses35 as sliowii in the table below36: 

American Man. Con. 
Aces Power Marketing; 

Table BCO-5 - Rate Case Expense Not Incurred to Date: 

2,065 - 
- 42,940 

Vendor 

Other ($55,785) - 
Dan Walker 
Subtotal Non-Legal --- 

Total 
Actual 

Incurred 
to Date 

55,785 
7,750 - 

222,181 610,277 

-. 
Sullivan, Mountjoy 164,435 I 454,620 

Total - All Rate Case Expense 6 3 7,2 9 7 

4 64 % 

1,5 85,9 77 60% 

Hunton & Williams 1,730 0.00 
Subtotal Legal 415,116 975,700 

Thus, a significant amount of estimated rate case expense remains 

unspent, speculative, not known aiid measurable in terms of when or if it 

34 Exhibit BCO-2, Schedule A-6, CoIunuis I and K, line 7, which shows amounts spent and percent 
unspent to date for each non-legal consultant. 
35 Exhibit BCO-2, Schedule A-6, Columiis I and K, line 14, which shows amounts spent and 
percent unspent to date for legal costs. 
36 This table is from information included at Exhibit BCO-2, Schedule A-6, which provides 
calculations supporting this rate case expense adjustment. 
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Q 

A. 

will be spent, by whoin, and for what specific purpose besides this rate 

case. 

DID THE CO MISSION EXPRESS CONCERN WIT BREC’S RATE 

CASE EXPENSES IN THE PRIOR PROCEEDING AND ESTABLISH 

SPECIFIC CRITERIA FOR RECOVERING FUTURE RATE CASE 

EXPENSES? 

Yes. In the prior rate case, various intervenors, Commission staff and the 

Coinmissioners themselves raised coiicerns about tlie level of rate case 

expenses and tlie excessive hourly rates charged by BREC’s Washington, 

D.C. office of attorneys Hogan Lovells US LLP (”Hogan Lovells”), which 

were about t h e e  times the highest hourly rates charged by BREC’s 

Kentucky law firin.37 The Commission reduced Hogan Lovell’s legal fees 

by 20% because their total fees of $897,200 sigiiificantly exceeded the 

original estimated fees of $174,000 included in BREC‘s application38 Most 

importantly, the Cormnissioii noted that BREC bears the burden of proof 

and tlie recovery of rate case expenses in future rate cases must meet the 

following criteria: 

37 111 the Mntter of: Applicntioiz of Big Rivers Electric Corporation for a Geiiernl Adjiistiiieiit in Rntes, 
Case No. 2011-00036, January 29,2013 Order, p. 3. 
38 Id., p 6. 
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Q. 

A. 

1) the rate case expenses must be supported by uiu-edacted copies of 
invoices; and 

2) there must be a showing that the use of hi&lv compensated legal 
counsel was essential for the particular tasks being performed.39 

DID YOU RELY UPON THE CO ISSION'S CONCERNS FRO 

THE PRIOR RATE CASE ORDER AS A REASON TO DISALLOW 

RATE CASE EXPENSES IN THIS PROCEEDING? 

Yes, I relied on the Commission's specific criteria as the rationale for 

removing some rate case expenses, and I removed other expenses by 

relying on the Commission's underlying rationale. For example, I 

removed all of the legal expenses of attorneys Orrick, Herrington & 

Sutcliffe LLP ("Orrick") because the firm's hourly rates are excessive (in 

some cases higher than those charged by the Hogan Love11 Washington, 

D.C. firm) and BREC did not provide documentation to show that "the 

use of highly compensated counsel was essential for the particular tasks 

being performed as required by the Coirunission's prior order. 

I have not allowed $15,244 of rate case expenses of Orrick Herrington & 

Sutcliffe ("Orrick) incurred to date because of excessive legal fees 

(amounts provided in response to PSC 1-54). BREC did not specifically 

39 Id., p. 6. 
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refer to Orrick in its estimated rate case costs, but BREC did include an 

”Other” category of estimated rate case expenses of $55,785 and Orrick 

could be interpreted to fall within this category. Orrick may have been 

excluded from mentioning in this ”Other” category of rate case expense in 

an attempt to avoid scrutiny of its excessive legal fees. In  addition, BREC 

did not include Orrick’s hourly billing rates along with other attorney 

billing rates that were disclosed at the response to PSC 1-54(b), and this 

looks very unusual. It appears that BREC did intend to include Orrick 

costs as part of rate case expense because BREC‘s February 15, 2013 first 

updated response to PSC 1-54 provides copies of Orrick‘s invoices and 

tlzis data request states, ”Provide the following information concerning 

costs for the preparation of this case.” (Einplzasis added). Also, a 

handwritten note on this page identifies certain ”rate case” expense 

amounts without an explanation of services (wlziclz also justifies removal 

of these expenses), altlzouglz the remainder of the invoice is redacted. 

Orrick‘s January 8,2013, invoice shows the highest lzourly rates of $995.00, 

$760.00, and $695.00 for tlu-ee attorneys providing services to BREC.40 In 

comparison, BREC’s January 29, 2013 response to PSC DR 1-54 provides a 

40 BREC‘s response to PSC 1-54(a), page 18 of 22, first update of February 15,2013. 
............................................................. 
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comparison of hourly rates of all consultants/ attorneys, and the highest 

hourly rates for the law firins are $280.00 for Dinsinore & Shold LLP 

(“Dinsmore”) and $220.00 for Sullivan, Mountjoy, Staiiiback & Miller, 

P.S.C. (”SMSM”). Clearly the Orrick hourly rates are excessive compared 

to the other attorney’s hourly rates and these amounts should be removed. 

If any Orrick legal fees are iiicluded in other “non-rate case” expenses of 

the revenue requirement, these amounts should be removed also. 

IS BREC’S INCLUSION OF THE EXCESSIVE ORRICK LEGAL FEES 

CONTRARY TO MR. YOCKEY’S TESTIMONY? 

Yes. Mr. Yockey states that BREC is “closely managing” its rate case costs, 

and it has ”addressed the issue of outside legal expenses, which was 

contested in the 2011 Rate Case.”*1 I interpret Mr. Yockey’s cormneiits to 

mean that BREC has not included any ”excessive legal fees”, or has at 

least provided an explanation of why tliose excessive legal fees are 

necessary in response to the Commission’s prior rate case order. Mr. 

Yockey’s testimony is not accurate or consistent with the rate case 

expenses sought by BREC, because the amounts of Orrick‘s legal fees are 

excessive and BREC does not explain why these fees are justified. 

41 Yockey Direct, Tab 65, page 11, lines 9 to 11. 
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2 LEGAL EXPENSES ARE NECESSARY FOR FOUR DIFFERENT LAW 
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4 A. 
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12 
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IS RATE CASE PROCEEDING? 

No. Mr. Yockey’s testiinony explains that BREC is using two law firms for 

this rate case, both SMSM and Dinsmore.42 However, Mr. Yockey’s 

testiinoiiy is not accurate, because BREC is really using four law firms, 

including Orrick aiid Hunton & Williains.43 The inaccuracy of Company 

testiinoiiy regarding rate case expense raises coiiceriis with tlie credibility 

of all rate case expenses requested in tlie revenue requireinent. 

BREC has included estimated legal costs of $975,700-24 (not including 

Orrick and Hunton & Williams) in this rate case for SMSM and Dillsinore, 

and has iiicurred $398,14245 (or 43% of estimated costs to date, although 

some of this amount is considered to be unreasonable or excessive) of its 

original estimated legal expenses to date tlwougli the April 19fl’ update of 

42 Yockey Direct, Tab 65, page 11, lines 11 to 15. 
43 Expenses for Hunton & Williams were incurred for the first time with the April 19,2013 ”Third 
Update” of expenses at PSC 1-54. 
.1-1 Exhibit BCO-2, Schedule A-6, Column JI line 14. 
45 BREC‘s original estimated legal expenses that have been incurred to date are $398,142, and this 
consists of total legal expenses incurred to date of $415,116 (Exhibit BCO-2, Schedule A-6, 
Column I, line 14) less Orrick legal fees of $15,244 and Hunton & Williams legal fees of $1,730 
(Exhibit BCO-2, Schedule A-6, Column H, lines 12 and 13) which were not included in BREC‘s 
original estimated legal expenses. 
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PSC 1-54.46 BREC's estimated legal costs represent 62% of its total 

estimated rate case expeiise. I have allowed total legal expenses of 

$300,00047 for SMSM and Dinsmore and disallowed $675,700 (and 

$560,584 of BREC's estimated legal costs have not even been incurred to 

date). All of this inforination is shown at Exhibit BCO-2, Schedule A-6. 

The estimated legal fees are significant and unjustified. The total 

estimated legal costs of $975,700 (not including Orrick and Hunton & 

Williams), when divided by an average hourly rate of $230.00, equals 

4,242 hours to be spent on this rate case. If these 4,242 hours were 

expressed as the required time of one person, this would translate to 106 

weeks at 40 hours a week or about 27 months. The estimated legal fees 

are excessive and not supported by proper documentation. 

In addition, BREC has not specifically explained why the services of four 

different law firms are necessary for this rate case, and why this does not 

result in overlap or inefficient services. In addition, because a significant 

amount of these estimated legal expenses are unspent, tlxis raises coiiceriis 

if part of these future legal expenses are unrelated to rate case expense 

16 Legal fees hicurred to date are provided at PSC 1-54, the January 29u1 initial response, the 
February 15u1 update, the March 18'" update, and the April 19ul update. 
" Exhibit BCO-2, Scliedule A-6, Coltinin N, lilies 10 and 1 1. 

________1_-_--______--------------------.--------------------- 
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and will be used for other purposes, includiiig some possible iioii- 

recurring or extraordinary events or situations that might justify a rate 

case adjustment to remove these costs in a typical rate case. 

DID YOU REVIEW ACTUAL INVOICES OF ATTORNEYS AND DID 

YOU IDENTIFY PROBLEMS? 

Yes. These invoices were provided by BREC primarily in response to PSC 

1-45 aiid 1-54. I was not able to determine that all amounts on tlie 

attorney invoices were related to rate case expense, there appears to be 

overlap of legal charges witliin aiid between law firms, some charges 

appear to be excessive, and there are soine unusual charges. I have 

identified some unusual and questionable charges below based on 

scaiuiing of the legal invoices and while these amounts for one or two 

invoices may not be significant in dollar amount, tliese same types of 

issues spread over the entire estimated legal rate case costs could be 

material. Also, tliese issues go to the overall reasoiiableiiess of tlie legal 

costs. In total, I was not able to determine that legal costs related to tlie 

rate case are reasonable and appropriate. 
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I have suinmarized below some examples of unusual and questionable 

charges from the legal invoices (although I am not including a complete 

list of these items): 

1) Dinsinore December 2012 hivoice (PSC 1-54a) - Various hours were 
charged to issues related to ”contract or contractual issues”, 
although this contract is not explained. A handwritten note on tlie 
invoice identifies ainounts related to discussion of ”Smelter-related 
issues that are not rate case expenses.” If the ”contract” issue is 
related to the ”Snielter contract” issues that BREC adinits are not 
rate case expenses, then BREC has included inappropriate amounts 
in rate case expense. Furthermore, BREC has not included any 
”adjustment” in its rate case expenses to remove these ainounts 
related to ”Smelter” whicli they indicate are iiot rate case related. 

Diiismore December 2012 invoice (PSC 1-54a) - About one-half of 
the legal liours charged for December (29.4 hours charged of 63.80 
billed), include various hours charged as communication between 
the Dinsinore Partner and Associate working on this case (although 
sometimes other related issues are inixed in with these cliarges). In 
addition, one line item indicates that the Dinsinore Associate 
charged nearly one and one-half hours to tlie case for writing 
deadlines and due dates into the calendar of tlie Partner on 
November 5, 2012. I understand that the Partner and Associate 
working on the case need to comrriunicate, but these ”internal” 
legal charges appear unusual and could be a significant part of tlie 
legal costs. 

3) Dinsmore December 2012 invoice and SMSM January 2013 invoice 
(PSC 1-54a) - Dinsmore line items that include the attorneys review 
of ”depreciation issues” totaled 17.6 hours for November (altliougli 
sometimes other issues were mixed in). Also, tliere is at least one 
line item charge on an SMSM January invoice by a Partner that they 
are also reviewing depreciation issues for BREC. This would 
appear to be an overlap of charges between the two law firms, and 
raises concerns regarding other overlaps and charges. 
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4) Dinsinore February 2013 invoice (PSC 1-54 - updated April 19, 
2013) - Dinsinore legal expenses for this one month are $178,000, 
and 764 hours (before discount), which equates to billings of 27 
hours a day for all 28 days of the inonth, or 3 full-time legal persons 
a day for all days of the inonth (the Dinsinore invoice shows that 12 
persons billed legal time during the month). 

SMSM December and January invoices (PSC1-54a) - For some 
reason, a copy of SMSM’s sununary invoice and lead letter on 
SMSM letterhead is never provided with these billings. Only some 
listing of hours and amounts on plain paper support the billing, the 
amounts are not shown on SMSM letterhead. This appears very 
unusual and raises issues if the lead summary invoice page would 
identify different amounts allocated to the rate case, versus 
amounts attached as the billing detail. 

DOES BREC’S RATE CASE EXPENSE INCLUDE LOBBYING COSTS 

THAT SHOULD BE DISALLOWED? 

Yes. BREC has included estimated rate case expenses of $2,065 for 

American Management Consulting LLC, (’I AMC”) and although these 

costs were not specifically identified as included in BREC‘s estimated rate 

case costs, the invoices have been included in response to PSC 1-45 which 

is cited in the response to PSC 1-54 (which relates to rate case expenses). I 

reviewed the July 17, 2012 letter from AMC to Mr. Bailey setting forth 

AMC’s services to be provided, and the letter focuses on ”lobbying and 

political assignment” services to be provided.48 The terin of the contract is 

proposed as one year, and AMC charges a monthly retainer, although any 

48 The letter from AMC to Mr. Bailey was provided in response to PSC 1-54 related to rate case 
expenses. 
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actual fees billed at $150/1iour are offset against the month retainer. 

These services are clearly related to lobbying and should be removed from 

rate case expense aiid any other expenses in the revenue requirements. 

DID YOU REDUCE RATE CASE COSTS RELATED TO CATAL,YST 

CONSULTING? 

Yes. Catalyst Consulting (”Catalyst”) provides various services to BREC 

primarily via BREC witness Mr. Wolfram (aiid also other members of the 

firm). I reviewed three similarly coiistructed contracts dated June 1, 2012 

(except the 2012-2013 general rates contract was dated July 25, 2012), 

between BREC and Catalyst related to the following four types of services: 

1) Demand Side Management programs and tariffs; 2) 2012-2013 general 

rates and cost of service; 3) 2011 rate case; and 4) Eiiviroiuneiital 

Compliance Plan aiid Eiiviroiuneiital Surcharge. All of these Catalyst 

contracts are with SMSM on behalf of BREC, although the specific reason 

for SMSM as the intermediary is not clear because the invoices appear to 

go directly to BREC, unless this treatment can impact SMSM’s billing to 

BREC for oversight of the contract and related matters. 
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BREC’s estimated rate case expense iiicludes $411,255 related to Catalyst, 

although oidy $172,099 (42% iiicurred to date) has been incurred to date.49 

I have allowed $200,000 of these expenses and removed $211,255 of these 

expeiises.50 I have reduced tlie estimated expenses related to Catalyst for 

tlie following reasons: 

Tlie four Catalyst contracts only specify an hourly rate of $175/1iour 
for Mr. Wolfram aiid associates, the contracts do iiot provide a total 
budget or estimate of costs for these four services or for this specific 
rate case. It is iiot clear liow BREC determined estimated rate case 
expenses of $411,255 related to Catalyst, because I am not aware of any 
contracts or other documents from Catalyst that iiicludes this amount 
or any estimated hours for rate case work. 

A substantial part of the estimated rate case expense of $411,255 could 
be related to some of the other thee  services to be provided by 
Catalyst, and these may not be related to this rate case (or iiot entirely 
related to this rate case). Tlie four contracts do not identify amounts or 
hours to be billed. 

The total fee of $411,255 appears excessive for the types of services that 
Catalyst would be providing for this rate case. 

Because of Catalyst’s middleinan contract with BREC‘s attorneys 
SMSM, tlie attorneys may be iiicluding an up-charge for their services 
related to managing tlie contract with Catalyst, or for periodic 
suyervisioii or review of Catalyst’s work. These amounts would be 
difficult to identify aiid determine, so a reasonable adjustment to 
BREC‘s estimated rate case expense for Catalyst is the oidy way to 
address this issue. 

49 Amounts incurred to date are via the response to PSC 1-54, per the January, February, March, 
and April updates. 
so Exhibit BCO-2, Scliedule A-6, see the related amounts at Coluinns I, J, N, and Q, line 1. 
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ENT OAG-6-BCO: ADJUST FORECASTED PERCENT OF 
PAYROLL EXPENSED TQ ISTORICAL LEVELS 

Q. WILL YOU SUMMARIZE ADJUSTMENT OAG-6-BCO? 

A. This adjustment takes BREC's forecasted August 31,2014 test year payroll 

expense and adjusts it to tlie average percent of payroll expensed for tlie 

tlwee most recent "actual" historical periods, resulting in a reduction of 

payroll expense of $555,308.51 The calculation for this adjustment is 

provided at Exhibit BCO-2, Schedule A-7. 

This adjustment is necessary because it appears that BREC's forecasted 

payroll includes an unusually greater percentage (and related greater 

amount) of "expensed payroll which is not consistent with tlie thee  most 

recent actual historical periods. It appears to be very unusual for this 

spike in payroll expense to occur in the forecasted test period used for 

establishing revenue requirements in this rate case, because tlie percent of 

payroll expensed had been consistently declining for tlie thee  most recent 

actual historical periods of 2011, Base Period ending April 30, 2013, and 

2012. This adjustment revises the percent and amount of forecasted 

payroll expense to tlie 3-year weighted average of historical actual results. 

51 BREC's forecasted test year payroll and related percentages of payroll expensed and capitalized 
are per BREC's response to AG 1-75(a). 
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2 Q. CAN YOU EXPLAIN THE CONCEPT OF EXPENSE 

3 CAPITALIZED PAYROLL? 

4 A. Each company expenses a certain ainouiit (and certain percentage) of total 

S payroll to its operating expenses and also usually capitalizes a certain 

6 amount (and certain percentage) of its total payroll to the related plant 

7 accounts. Sometimes the percent of payroll expensed is called tlie payroll 

8 expense ratio, a i d  the same for the payroll capitalized ratio. 

9 

10 Q. 

11 

12 TEST PERIOD? 

13 A. 

DID BREC ADEQUATELY EXPLAIN THE REASON FOR THE SPIKE 

IN PERCENTAGE OF PAYROLL EXPENSED IN THE FORECASTED 

No. OAG 1-55 asked BREC to explain why forecasted test period payroll 

14 showed an increase in the percentage of payroll expensed for the first time 

1s since 2011. BREC's response is vague and does not provide a meaningful 

16 or reliable explanation, and it does not provide any supporting 

17 calculations or documentation. BREC merely states that tlie percentage of 

18 payroll expensed and capitalized varies from year-to-year depending 

19 upon tlie number and amounts of more internal-labor-intensive projects 

20 and then BREC refers to the testimony of Mr. David G. Crocket regarding 
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2 

3 

4 

5 

6 

7 Q- 

8 

9 

10 A. 

11 

12 

13 

14 
1.5 
16 
17 
18 
19 
20 
21 
22 
23 
24 

the derivation of capital costs iiicluded in budget. However, Mr. 

Crocket’s cited testimony does not pertain to this issue, and lie does not 

specifically address or explain the reasons for changes in the percent of 

payroll expensed or capitalized. BREC has not provided adequate 

documentation and explanation to support its forecasted payroll costs. 

ARE YOU AWARE OF ANY OTHER PUBLIC SERWICE 

COMMISSIONS THAT HAVE ADOPTED THIS SAME TYPE OF 

ADJUSTMENT IN A RECENT UTILITY RATE CASE? 

Yes. The Public Service Coimnission of Maryland adopted this same 

adjustment that I proposed in the rate case of Potomac Electric Power 

Company, when I testified on behalf of the Office of People’s Counsel. 

OPC, however, contests the Company’s payroll expense 
factor, arguing that the percentage of total payroll expensed 
in the 2011 test period is at the highest level in at least the 
past six years, and is approximately 2.50% higher than the 
expense factor in 2010. OPC witness Ostraiider reduced the 
payroll expense factor by 2.38% for Pepco and 2.82% for 
payroll charged to Pepco by Servco. Given that the 
Coinpaiiy failed to provide any such analysis in this record, 
we find that OPC’s adjustment of a $1,103,000 increase in 
operating income and a $1,849,000 increase to rate base 
represents the inore appropriate treatmeiit.52 

52 In the Matter of the Application of Potornac Electric Power Company for Authority to Increase 
its Rates and Charges for Electric Distribution Service, Order No. 85028, Case No. 9286, dated 
July 20,2012, pp. 27 to 28. 
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2 Q. 

3 

4 

5 A. 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

1s 

16 

17 

18 

19 

20 

INCOME TAXES 

CAN YOU EXPLAIN Y THERE ARE NOT ANY STATE AND 

FEDERAL INCO E TAX EXPENSES INCLUDED BY BREC AND OAG 

IN THE REVENUE REQUIRE 

BREC currently has a significant federal and state net operating loss carry- 

over ("NOLC") which it can carry-forward and use to offset against future 

federal and state income tax obligations. Thus, there is no federal or state 

incoine tax expense to be included in this rate case, because the Company 

ENTS CALCULATION? 

will not incur or pay any federal or state iiicoine taxes for the foreseeable 

future. BREC's filing at Tab 51, pages 1 and 2 explains why it has not 

included any federal or state iiicoine tax expense in tlus filing. BREC 

explains that it had a federal net operating loss of $30.1 million at the end 

of 2011, and for Kentucky state iiicoine tax it has a sizeable amount of 

NOL. OAG coiicurs with BREC's treatment of reducing iiicome tax 

expense to $0 in this rate case and not calculating taxes based on rate case 

determined margins. 
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REC'S MOST RECENT DECE BER 2012 AUDITE 

FINANCIALS REMOVE THE A 

VIA A VALUATION ALLOWANCE? 

Yes. BREC's 2012 financial statements (at page 19, Note 6) included an 

OUNT OF DEFERRED TAX ASSETS 

A. 

arnouiit of $12.6 inillioii for deferred tax assets related to the tax loss 

carryforward, and total deferred tax assets of $53.0 inillioii. However, 

BREC has applied a valuation allowance of $53.0 million to offset and 

reduce tlie deferred tax asset balance to $0. Note 6 does not specifically 

explain tlie reason for the $53.0 million valuation allowance that reduces 

tlie deferred tax asset balance. However, tlus is presumably related to 

Note 1 (k) - Iiicorne Taxes, which cites to "FASB ASC 740 Income Taxes" 

and which indicates that tax benefits are recorded only when tlie more- 

likely than-not recognition tlu-esliold is satisfied and measured at tlie 

largest ainouiit of benefit that is greater than 50% likely of being realized 

upon settlement. Apparently BREC does not believe the benefits of tlie 

deferred tax assets will be realized, a i d  thus tlie amounts have been 

reduced by the valuation allowance as required by FASB ASC 740. I 

believe that BREC has accurately reflected the impact of this issue in this 

rate proceeding, along with reflecting $0 income tax expense in the rate 

filing. 
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DO YOU PROPOSE REPORTING AND MONITORING 

REQUIREMENTS OF 

Yes. Because of the OAG’s concerns with BREC’s financial condition and 

concerns with other issues identified in this rate case, the following 

inonitoring and related reports should be required and provided to both 

tlie Coirunission and OAG: 

1) Immediate Notification: 

a) All correspondence and preliininary iiidicatioiis of a ”going 
concern issue” as identified by B R E ~ s  auditors. 

b) All notification and changes by credit rating agencies. 
c) All acts of foreclosure, default proceedings by loan holders, and 

other similar activities against BREC. 
d) All actions that potentially result in payments of incentives, 

bonuses, and pay raises’ exceeding 3% annually for each 
individual employee. A list should show the name of 
employee, job position, current pay for employee, increase 
amount and percentage, proposed ending pay for employee, 
reason for pay increase and how it will be recorded, and type of 
pay increase (bonus, incentive, retention, etc.). 

e) Provide notice if the Company will not be able to meet any 
required TIER/ MFIR or other similar debt/ interest coverage 
requirements. 

f) All Board of Director actions or responses related to all of the 
above. 

2) Quarterly Filing: 

a) A list of all deferred maintenance by work order and project 
(with a description of assets and other iteins by account number 
that are impacted), with an explanation and documentation 
supporting why tlie inaintenaiice inust be deferred. The 
deferred mainteiiance list must prioritize and raids the most 
important deferrals, with item (1) on the list being the inost 
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32 Q. 

33 

34 A. 

35 

important, etc. BREC should explain the implications for safety 
and service quality of all deferred maintenance. A cash flow 
analysis sliould be provided which shows why the maintenance 
must be deferred. 

b) Cash flow analysis of all major items exceeding $1 million 
individually or $5 million by account, and this sliould be used 
to support the previous deferred maiiitenance filing. 

c) A list of all payroll amounts paid per employee that would 
exceed 3% aimually. The information should summarize data as 
explained at item (l)(d) above. 

d) Statement of Operations results showing amounts in Trial 
Balance format and by primary account, with variance analysis 
explaining and showing the changes in amount and percentage 
from the prior quarter of the same year and the prior year, and 
cumulative year-to-date illforination showing the same. 

e) Identify all extraordinary events and actions that impact the 
Statement of Operations and Balance Sheet. 

f) Identify the loss of major customers, the reason for the loss, and 
tlie impact on revenues, expenses and operations. 

g) Identify all new and significant contracts that significantly 
impact revenues, expenses and balance sheet amounts aiid 
provide a suimnary explanation of the contract terms and how 
it will impact operations. 

3) Aiuiual Filing: 

a) A summary of all actions and items on an annual basis for items 
(1) aiid (2) listed above. 

b) The amount and use of federal and state Net Operating Losses 
in tlie financial statements. 

WHAT IS THE TOTAL IMPACT OF OAG RECOMMENDED 

ADJUSTMENTS? 

The total impact of OAG recoimnended adjustments increases operating 

income and net margins by an amount of $72,048,665. Mr. Brevitz is 

............................................................. 
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1 

2 

3 

4 

5 $9,020,129. 

6 

7 Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 

8 A. Yes. 

sponsoring Adjustment OAG-1-DB which increases operating incoine and 

net margins by an amount of $63,028,536, and I am sponsoring the 

remaining adjustments, Adjustment OAG-2-BCO through OAG-6-BCO, 

which increase operating income and net inargins by an amount of 

............................................................. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

Case No. 2012-00535 
APPLICATION OF BIG RIVERS 1 
ELECTRIC CORPORATION, INC. ) 
FOR AN ADJUSTMENT OF RATES ) 

AFFIDAVIT OF BION C. OSTRANDER 

State of Kansas 

Bion C. Ostrander, being first duly sworn, states the following: The 
prepared Pre-Filed Direct Testimony, and the Schedules and Appendix attached 
thereto constitute the direct testimony of Affiant in the above-styled case. Affiant 
states that he would give the answers set forth in the Pre-Filed Direct Testimony 
if asked the questions propounded therein. Affiant further states that, to the best 
of his knowledge, his statements made are true and correct. Further affiant saith 
not. 

My Cornmission Expires: o// z-6- &/7 
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On Behalf of Kentucky Office of Attorney General 

Mr. Ostrander is aii independent regulatory consultaiit, a practicing Certified Public 
Accouiitaiit (CPA) and has thirty-four years of regulatory aiid accounting experience. Mr. 
Ostraiider’s firm, Ostrander Coiisulting, has been providing coiisultiiig services since 1990 and 
lie lias addressed inore than 180 cases in iiuinerous jurisdictions. 

Previously, Mr. Ostrander served as tlie Chief of Telecommuiiications for tlie Kansas 
Corporation Coimnission (KCC - the regulatory agency for the state of Kansas) from 1986 to 
1990, aiid served as Chief Auditor for the KCC on gas, electric, transportation, aiid telecoin 
cases from 1983 to 1986. Mr. Ostrander also worked for two CPA firms, aiid directed audits of 
utility companies and other entities for the international accounting/ auditing firin Deloitte, 
Haskiiis and Sells (now Deloitte). 

Mr. Ostraiider formed Ostrander Coiisulting in October 1990, after leaving employment as 
Chief of Telecoimnunications for tlie Kansas Corporation Cornmission. Ostraiider Consulting 
lias operated successfully and contiiiuously for over 20 years tlwougli the present date aiid is 
in legal and ethical good startding in tlie U.S. and interiiationally. 

Mr. Ostraiider is also a licensed aiid practicing certified public accountant in Kansas aiid is 
required to meet strict industry ethics and practice requirements. 

Mr. Ostrander’s background experience started with tlie energy utility industry, when he 
performed aiutual audits, tax, and specialized services of Kansas Gas & Electric as a CPA 
employed by Deloitte. Subsequently, Mr. Ostraiider became Cl-tief Auditor at tlie KCC and 
much of his work focused on rate cases of telecoimnunications, gas and electric utilities. Mr. 
Ostrander was subsequently appointed as Chief of Teleconununication at the KCC, with a 
focus on telecom issues, although his expertise was periodically used in rate case audits of gas 
and electric utilities. 

Mr. Ostraiider Iias iiivestigated matters related to all of the largest telecoin carriers in the 
United States iiicluding, Verizon, AT&T, SBC/ Southwestern Bell, U S WEST, Sprint, Einbarq, 
BellSouth, MCI, iiuinerous independent local exchange companies (”TLECs”), Relay Service 
Providers (provide telecoi-n services to tlie speech and hearing impaired), and others. In 
addition, Mr. Ostraitder Iias evaluated various other iiiteriiatioiial telecoin carriers, including 
Cable & Wireless. 
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Mr. Ostrander has addressed a broad range of regulatory issues including (but not limited to 
the following): 

J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 

J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 
J 

Traditional Rate Cases 
Price Caps and Alternative Regulation Plans 
Specialized or Unique Accounting aiid Auditing Issues 
Audits of Universal Service Funds 
Virtually All Rate Case Expense Issues 
Virtually All Rate Base Issues 
Compeiisation Issues - Reasonableness of Base Salary, Incentives, and Perks 
Payroll Issues - Pro forma and norinalized changes 
Outsourcing issues 
Affiliate Tr ansac tioris 
Allocation of Costs between Regulated/ Noiwegulated Operations 
Depreciation Expense and Depreciation Rate Issues 
OPEB and Pension Expense Issues 
Dues aiid donations (EEI and AGA, etc.) 
Research and Developinent 
Promotions Expense 
Uncollectibles 
Rate Case Expense 
Charitable Contributions 
TIER issues 
REC Revenues 
Pipeline Assessment Costs 
Self-Insurance - Utility Compaiiy "insuring itself" for distribution/transmission 
losses 
Tree Trimming 
Legal costs and settlements 
Plant Held for Future Use 
Cash Working Capital (Lead/ Lag Studies) 
Income Tax Issues 
Competition Issues 
Interconnection Issues 
Cost Accounting and Cost Allocatioii 
Access Deficit Issues in Caribbean Nations 
Universal Service Issues 
Local Loop Uiibundling 
Licensing Issues 
Broadband/ Internet Access and Iidrastructure 
Tariff Policy and Design Issues 
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J 
J 
J 
J 
J 
J 
J 
J 
J 
J 

Infrastructure Issues 
Facilities Sharing/ Collocation Issues 
Service Quality Issues 
International Calling Prices aiid Competition 
Mobile/ Cellular Calling Prices and Competition 
On-Net and Off-Net Pricing/ Policy Issues in Caribbean Nations 
Issues Regarding Duopoly of Mogile Providers in Caribbean Nations 
Broadband Pricing and Coinpetition Issues 
Number Portability Issues 
Purchase and Acquisitions (Debt, Finance and Regulatory Issues) 

J Affiliate-Relatioiiship Issues 
J Cross-Subsidization Issues 
J Parts 32/36/64 aiid 69 Issues 

Work Histcyv- Ostrander 

strander C o n s ~ ~ l t i ~ g  - 990 to Current (22 years): 
Priiicipal 

Ostrander Consultiiig principally addresses regulator1 issues on behalf of go1 errunents and 
regulatory agencies, including Attorney Generals and U.S. and international regulatory 
agencies. Services include those related to revenue requirement issues, price caps or 
alternative regulation plans, competition assessment, costiiig/pricing, intercoimection/local 
loop unbundling, universal service, management audits and other matters. 

ansas Corporation. Commission: 
Chief of Telecoirununications 

Supervised staff arid directed all telecoimnunications-related matters including assessment of 
rate cases of SWBT, United/Sprint and rural LECs. Also, directed actions regarding 
alternative regulation plans, establishiiig access charge policy, transition to intrastate 
competition, depreciation filings, establislunent of the Kansas Relay Center, filings with the 
FCC, billing standards, quality of service, consumer complaints, staff 
training and over one hundred docketed regulatory matters per year. Mr. Ostrander was the 
lead witness 011 all inajor telecon~unications matters. 

ansas Corporation Commission: 
Chief Auditor 

Directed rate cases of gas, electric a id  telecoin coinpaiiies prior to promotion to Chief of 
Telecoirunuiiications. 
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inger an 

Auditor - CPA firm 

Performed auditing, tax and special projects for various industries. 

Auditor - CPA firm 
Performed auditing, tax and special projects in industries such as utilities, savings and loan, 
manufacturing, retail, construction, real estate, insurance, bailking and not-for-profit. 

Education- Ostrander 

University of Kansas - B.S. Business Administration with a Major in Accounting, 1978. 

Professional License and Affiliations - Ostrander 

e Maintains a permit to practice as a CPA in Kansas. 
Member of the American Institute of CPAs (AICPA). 
Member of the Kansas Society of CPAs (KSCPA). 

0 

e 

Recent Experience (IO Years) - Ma jor Cases - Bion C. Ostrandei 

2012 - Baltimore Gas and Electric - Before the Public Service Commission of Maryland - 
Case 9299: Mr. Ostrander reviewed most operating expense revenue requirement issues, 
iiicluding payroll, benefits/ OPEB, deferred compensation, merger costs and savings, RM 43 
and 44 plant and expenses, rate case expense, taxes, injuries and damages, tree 
trimming/vegetation management, and other expenses. 

2012 - Potomac Electric Power Company - -  - Before the Public Service Commission of 
Marvland - Case 9286: Mr. Ostrander reviewed most operating expense revenue requirement 
issues, including payroll, benefits/OPEB, deferred compensation, uncollectibles, rate case 
expense, taxes, injuries and damages, expenses incurred for coinplyiiig with Commission’s 
service quality directive, tree trimming/ vegetation management, and other expenses. 

2012 - Delmarva Power and Light - Company - Before the Public Service Commission of 
Mawland - Case 9285: Mr. Ostraiider reviewed inost operating expense revenue requirement 
issues, including payroll, benefits/OPEB, deferred compensation, uncollectibles, rate case 
expense, taxes, injuries and damages, expenses incurred for coinplying with Commission’s 
service quality directive, tree triiruniiiglvegetation management, and other expenses. 
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9267: Mr. Ostrander reviewed all revenue requiremelit issues including a detailed review of 
the complicated outsourcing arrangeineiit with Acceiiture, long-term incentives, other 
payroll issues, research & development, pipeline assessment costs, various rate base 
additions, and other issues. Mr. Ostraiider pre-filed thee  sets of testimony and appeared 
as a witness for the Maryland Office of People’s Counsel. 

2012/2011- PacifiCorp - Before the Washington Utilities and Transportation Commission 
- Docket UE-111190: Mr. Ostrander pre-filed testimony for certain revenue requirement 
issues including various accounting adjustments, payroll issues, self-insuraiice” for 
transmission & distribution assets, management fees charged from Corporate to the 
regulated utility, and other inatters for the Washington State Attorney General’s Office - 
Public Couiisel Section. 

II 

-- 2011 - Review of the Revenue Requirements of Washington - Electric Cooperative, Inc. 
P E C )  - Docket No. 7691 before the Vermont Public Service Board: Mr. Ostrander 
performed this work for the Vermont Department of Public Service, reviewing the revenue 
requirements, adjustments, TIER, affiliate traiisactioiis issues, and other related issues of WEC. 

2012 - Docket No. 12-GIMT-170-GIT - before the Kansas Corporation Commission - Mr. 
Ostraiider represents the Citizens’ Utility Ratepayer Board of Kansas (CURB) in this 
proceeding to address the impacts that the FCC‘s Oinnibus Order (issued November 2011) 
regarding Federal Universal Service, Connect American Fund (broadband USF aiid mobility 
fuiid), iritercarrier compensation, lifeline, separations reform, cost models, a i d  other related 
issues could have on the Kansas USF (KUSF). In addition, the KUSF is being reviewed for 
policy changes that could impact tlie fuiid and related aixiual assessments. 

2011 - Docket No. 11-GIMT-420-GIT (Docket 420) - before the Kansas Corporation 
Coinmission - This docket was initiated in 2010. Mr. Ostrander represents tlie Citizens’ Utility 
Ratepayer Board of Kansas (CURB) in this proceeding to address clianges in policy and review 
of cost studies to deteriniiie cost-based Kansas Uiiiversal Service Fuiid support for price 
capped telecoin carriers. This costs of universal service included in the KUSF have not been 
reviewed in over ten years for these carriers, and this docket will evaluate tliose costs aiid 
other policy issues. 

2008 - 2010 - Docket No. 08-GIMT-1023-GIT (Docket 1023) - before the Kansas Corporation 
Commission - This docket was initiated May 2008 and essentially completed June 2010. Mr. 
Ostrander worked on this case from begiiming to end for CURB. In this proceeding, Sprint 
filed a petition to reduce CenturyLiiWs intrastate access charges to the interstate level (mirror 
interstate access). There were differences of oyinioii regarding interpretation of language in 
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existing Kansas statute regarding how often, arid when, inirroriiig of interstate access charges 
is required for mid-sized carriers like CenturyLiilk (CL). CL's intrastate access rates had 
previously been reduced to interstate levels in 1997/1998, 2000, aiid 2002, and Mr. Ostrander 
participated in all of these proceedings. In these prior cases, part of the access charges were 
rebalanced to increases in basic local rates aiid discretionary services, and tlie remainder was 
included in the KUSF. The current proceeding rebalaiiciiig the entire difference between 
intrastate aiid interstate access rates to the KUSF, and there were no increases in airy other 
rates of CL. There will continue to be similar proceedings in the future for periodic updates to 
interstate access rates. 

Mr. Ostraiider's respoiisibilities in Docket 1023 included: 

Perform analysis 
Prepare discovery and review responses to all discovery 
Prepare direct and rebuttal testimony 
Participate as a witness in heariiigs 
Participate in negotiations with Sprint and CenturyLink regarding the flow-through of 
access reductions to retail rates. 

0 

0 

2010 - Docket No. IO-GIMT-188-GIT - (Docket 188) - before the Kansas Corporation 
Coirunissiori - TlGs docket was addressed by Mr. Ostrander froin June to October 2010. Mr. 
Ostrander reviewed Staff's testimony and calculations and no problems were identified. 
Hearings were not held in tlus proceeding because no problems or issues were identified. 
Kansas statute requires rural LEC access rates to update their intrastate access rates to 
interstate levels every 2 years, with the difference between intrastate and interstate rates 
included in the KUSF. Mr. Ostrander has reviewed calculatioiis and participated in these 
proceedings for the past 14 years during the existence of the KUSF. 

1999 to 2010 - Kansas Universal Service Fund (KUSF) Calculations and Competitive Impact - 

- Kansas: On behalf of the Citizens' Utility Ratepayer Board of Kansas, Mr. Ostrander has 
addressed the calculation of KUSF assessineiits for each of the 14 years of the fund, including 
the evaluation of the projected gross revenue base, safe harbor percentages for wireless and 
VoIP providers, the treatment of VoIP revenues, withdrawals 
from the fuiid, statutory compliance, internal coiitrol procedures, aiid evaluation of 
competitive data and analysis submitted by carriers to ensure that assessrrieiits to consumers 
are reasonable and within the proper guidelines. 

2009 - Review KCPL Iatan Coal Plant Charges - - Docket No. 09-KCPE-246-RTS before the 
Kansas Corporation Commission: Mr. Ostrander represented tlie Citizens' Utility Ratepayer 
Board (CURB) in Kansas. Mr. Ostraiider made nuinerous on-site inspections of the Iatan 2 
Coal Plant of Kansas City Power & Light in order to address percent coinpletion aiid in-service 
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dates of eiiviroiunental upgrades and other construction, wliicli affects treatment in the related 
rate case. Errors were detected in the coiitrol budgets and allocation of comnon costs between 
Iataii units 1 and 2, KCP&L failed to comply with FERC guidelines regarding treatment of 
coimnoii costs, and it became necessary to analyze plant and separate the coimnoii costs 
between Units 1 a i d  2 in order to make sure such costs were not double-counted on KCP&L’s 
books (and in rate base). 

2002 to 2010 - Evaluation of the Intrastate IntraLATNInterLATA Embedded Cost of Service 
of Various Alaska Rural LECs for Purposes of Establishing Annual Access Charge Rates - 
Alaska: For this nine year period, Mu. Ostraiider evaluated the embedded costs of tlie 
intrastate jurisdiction (intrastate intraLATA/interLATA revenue requirement) of rural LECs in 
Alaska (using a traditional rate case approach) for purposes of establishing intrastate access 
charge rates in Alaska each year. 

2010 - Evaluate Rural LEC Request for Increased Universal Service Fund Disbursements: 
On behalf of the Citizens’ Utility Ratepayer Board, Mr. Ostraiider determined that a rural LEC 
did not properly meet the filing requirements for expedited withdrawals from the Kansas 
Universal Service Fund (KUSF), and the company will re-file a traditional rate case in future 
months. Mr. Ostrander may participate in that future proceeding when it is filed. 

2009 to 2010 - ECTEL - Evaluate Competition and Implement Price Caps Plan: On behalf of 
the Eastern Caribbean Telecoimunications Authority (the centralized regulatory agency 
representing the Caribbean natioiis of St. Lucia, St. Vincent, Grenada, St. Kitts/ Nevis, and 
Dominica), Mr. Ostraiider completed an evaluation of competition, assessment of duopoly 
market, access deficit issues raised by the incumbeiit carrier, pricing/ costing issues, 
imputation, impact of tlie initial price cap plan, retail prices for international, mobile, internet 
and local service, wholesale intercoiuiectioii prices, financial operations of the iiicuinbeiit, and 
iilfrastructure issues. Interviews were conducted with tlie various stakeholders and a detailed 
consultation process was used for gathering and assessing information from various 
stakeliolders. All of these issues were considered in recoinmending tlie implementation of a 
new price cap plan for the ECTEL member natioiis. 

2009 - 2010 - Evaluate Access Costs, Rebalance to Kansas Universal Service Fund, and 
Related Policv for Major Carriers - Kansas: On behalf of tlie Citizens’ Utility Ratepayer Board 
of Kansas, Mr. Ostrander recently completed assessinent of policies and evaluating 
costs/ pricing for intrastate iiitercoimection/ access between the largest carriers in Kansas and 
other competitive carriers. Also, the calculation of proper ainounts to 
be rebalanced and included iii tlie Kansas Universal Service Fund were addressed. Mr. 
Ostrander also addressed universal service and the impacts of rate rebalaiiciiig proposals by 
Embarq, Sprint and ATRsT. 
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Direct Testimony of Bion C. Ostrander 

Case No. 2012-00535 - May 24,2033 
On Behalf of I<entucky Office of Attorney General 

2010 - Evaluate Access Charges - for Rural Telephone Companies - Kansas: On behalf of 
Citizens’ Utility Ratepayer Board of Kansas, Mr. Ostrander will address costing, legal, aiid 
policy issues related to intercoiiiiectioii/ access charges for rural telephone companies in 
Kansas (after previously addressing this same issue for the largest carriers in Kansas). The 
intercoiuiection aspects relates to the cost of the local service carrier providing access to its 
public switched network and facilities so that other carriers caii provide competitive long 
distance/ other services. 

February 2009 to Tune 2009, USAID Capacity Assessment and Development for the 
Department of Public Services Regulatory Commission of Armenia: Mr. Ostrander assisted 
with this project to conduct a telecom sector strategic analysis, legal aiid regulatory 
assessment, and human and institutional capacity assessment for the PSRC in Armenia, under 
the auspices of USAID and the Academy for Educational Development. The team consisted of 
t hee  experts from the US, and local experts in Armenia. The team delivered a coinprehensive 
Filial Report to AED and USAID on May 31, 2009, which addressed goveriuneiit’s plan for IT 
sector development, market structure and technological potential, the current 
telecoinmuiiications 
law and regulatory eiiviroiuneiit, current regulatory performance and priorities, overlapping 
responsibilities, performance gaps, and human and institutional capacity assessment 
regarding areas including independence, accountability, transparency, iiistitutional 
characteristics, organizational structure, and finaiicing and budget. 

2008 to 2010 - Evaluate Competition/Price Capsflariffs - Maryland: On behalf of the 
Maryland Office of Public Counsel (regulatory agency), Mr. Ostrander addressed competition, 
costing/ pricing issues, tariff policy, universal service, preservation of reasoliable prices for low 
income citizens, infrastructure issues related to fiber/ DSL aiid other fiiiaiicial matters that 
impacted the recoimendatioii of a new price cap plan applicable to Verizoii Maryland (the 
dominant incumbent carrier). 

1999 to Current - Universal Service Fund Calculations-and Competitive Impact - Kansas: 
On behalf of the Citizens’ Utility Ratepayer Board (CURB) of Kansas, Mr. Ostrander has 
addressed the calculation of Kansas Universal Service Fund (KUSF) assessments for each of 11 
years of the operation of KUSF, including the evaluation of competitive data aiid analysis 
submitted by carriers and ensuring that assessments to coiisuiners are reasonable and within 
the proper guidelines. 

2009/2008 - Verizon Michigan Cost Studies and Competitive - Impact: On behalf of the 
Michigan Attorney General (regulatory agency), Mr. Ostraiider addressed cost studies for the 
retail cost of basic’local service and the wholesale cost of local service (local loop uiibundling), 
identified problems with Verizon Michigan (incumbent carrier) cost studies, and evaluated the 
related impacts on competition and universal service. 
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2008/2007 - Cable & Wireless (C&W) Barbados Price Caps and Competition: On behalf of 
tlie Fair Trading Commission (FTC) of Barbados (tlie regulatory agency in Barbados), Mr. 
Ostraitder addressed a new price cap plan for C&W, policy related to competition, cost of 
regulated/ deregulated services, international calling rates, cost allocation matters, tariff 
issues, and infrastructure matters. 

2008/2007 - Price Caps and Competition Impacts for AT&T and Embarq - Kansas: On 
behalf of tlie Citizens’ Utility Ratepayer Board of Kansas, Mr. Ostrarider addressed 
price caps and related impacts upon coinpetition as it relates to tlie carriers AT&T aiid Einbarq 
in Kansas. 

2007 - UNE Costing Embarq Nevada: On behalf of tlie Nevada Bureau of Coiisuiner 
Protectioii-Attorney General, Mr. Ostraiider addressed unbundled network elements (local 
loop uiibuiidliiig). 

2007 - Legislation/Deregulation - and Competitive Impacts - Embarq Nevada: On behalf of 
tlie Nevada Bureau of Coiisumer Protection-Attorney General, Mr. Ostraiider addressed 
Legislative issues regarding competition, deregulation and pricing flexibility related to 
Einbarq. 

- 2007 - Affordable Local Rates - Michigan: On behalf of tlie Michigan Attorney General, Mr. 
Ostraiider addressed Verizoii’s failure to file proper tariffs to comply with Michigan law 
regarding affordable rates for basic local telephone service. 

2007 - RTB - Alaska: 011 behalf of GCT, Mr. Ostrander addressed the issue of the proper 
treatment of funds received by telephone companies related to the dissolution of the Rural 
Telephone Bank (RTB) . 

2007 - Verizon Deregulation - Virginia: On behalf of tlie CWA, Mr. Ostraiider addressed 
Verizoii’s request for deregulation and detariffing in Virginia and related competition issues. 

2007 - 2005 - Verizon Maine: On behalf of AARP, Mr. Ostrander addressed the revenue 
requirements of Verizoii Maine, includiiig issues such as Yellow Pages, affiliate traiisactions 
and DSL-related issues. 

2007 - 2008 Legislative - Kansas: Assisted CURB in Kansas with 2007 legislative issues related 
to telecom, competition and other matters. 

2006/2005 - Embarq/LTD & Sprint/Nextel Change of Control - Kansas: On behalf of 
CURB of Kansas, Mr. Ostraiider evaluated tlie separation aiid creation of a iiew local service 
holding company and tlie potential impact on customers, rates, competition, service quality 
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and other issues. 

2006 - Embarq Sale of Exchanges - to Rural Telephone - Kansas: On behalf of CURB of 
Kansas, Mr. Ostrander reviewed Embarq’s sale of local exchanges to Rural Telephone 
Company and addressed issues such as rates, due diligence, service quality, acquisition 
adjustments, tariff design, competition and policy issues. 

On behalf of tlie Michigan 
Attorney General, Mr. Ostrander reviewed the requests of Verizon and AT&T to rebalance and 
increase local rates, including the necessity to preserve affordable and reasonable local rates. 

2006 - Embarq Proposal to Reduce MetroPlus Rates as a Competitive Response - Kansas: 
On behalf of CURB, Mr. Ostrander reviewed Einbarq’s proposal to significantly reduce its 
charge for MetroPlus service as a response to coinpetition in several of its exchanges. 

2006/2005 - ETC Policy in I<ansas - Kansas: Mr. Ostrander assisted CURB with coiments 
regarding tlie establislunent of state policy and filing requirements for Eligible 
Telecomnuiucation Carriers (ETCs) in Kansas, while also considering the FCC‘s related policy 
and requirements. Mr. Ostrander addressed these issues in three separate generic dockets (06- 
GIMT-446-GlT, 06-GIMT-082-GIT and 05-GIMT-112-GIT) before the Kansas Corporation 
Coirunission. 

2006 - United Telephone (now Embarq) Sale of Exchanges - to Twin Valley - Kansas: On 
behalf of CURB, Mr. Ostrander reviewed United Telephone’s sale of local exchanges to Twin 
Valley Telephone Company and addressed issues such as rates, service quality, acquisition 
adjustments, tariff design, competition and policy issues. 

2006 - I<ansas Universal Service Fund (KUSF) Assessment - Kansas: On behalf of CURB, 
Mr. Ostrander evaluated the Kansas Universal Service Charge aimual calculation and 
assessment. 

2006/2005 - Unsubstantiated Rate Additives by CLECs - Kansas: On behalf of CURB, Mr. 
Ostrander has addressed issues related to excessive and unsubstantiated recurring charges 
Placed on teleplione bills by CLECS such as Sage, CIMCO, ITC/DeltaCoin, etc. 

2005 - United Telephone (now Embarq) Sale of Exchanges to Blue Valley - Kansas: On 
behalf of CURB, Mu. Ostrander reviewed United Telephone’s sale of local exchanges to Blue 
Valley Telephone Company and addressed issues such as rates, due diligence, service quality, 
acquisition adjustments, tariff design, competition and policy issues. 
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2005 - Saudi Arabia Communications and Information Technology Commission (CTIC): 
Assessed Saudi Telecom’s proposed accounting separation and allocations manual on belialfof 
the CITC. 

2005 - EmbarqLTD & Sprintmextel Change of Control - Nevada: On behalf of the 
Nevada Board of Consumer Protection, Mr. Ostrander evaluated the separation and creation 
of a new local service holding company and the potential impact on customers, rates, service 
quality and other matters. 

2001 - 2003 - Kansas Gas & Electric Rate Case - Docket No. 01-WSRE-436-RTS before the 
Kansas Corporation - Commission: Mr. Ostrander represented the Citizens’ Utility Ratepayer 
Board (CURB) in Kansas. In this electric utility rate case, Mr. Ostrander filed testimony and 
appeared as a witness. Mr. Ostrander addressed issues and adjustments related to proper cost 
allocation policy and procedures, including the correct allocation of executive and corporate 
compensation, taxes, Board of Director fees, insurance, building cost, and software. 111 
addition, he addressed the compaiiy’s improper accounting treatment of restricted shares and 
dividend benefits to executives, and adjustments related to professional services expenses. 
Also, Mr. Ostraiider reviewed the company’s internal aircraft logs and used this information to 
allocate additional executive payroll costs to nomegulated operations based on extensive use 
of the company’s aircraft for both noiiregulated operations and personal use by company 
executives, their families, and associates. 

2005/2004 - Verizon Vermont: On behalf of the Vermont Department of Public Service, Mr. 
Ostrander evaluated Verizoii Vermont’s revenue requirements, Yellow Pages, affiliate 
transactions, work force reductions, depreciation issues, infrastructure/ modernization, and 
policy issues as part of a new alternative regulation plan (”ARP”) to go in place in 2005, after 
the expiration of the current plan. Mr. Ostrander previously conducted an earnings review 
and evaluation of the prior ARP five years ago in Verinont. 

2005 - Southwestern Bell Kansas: On behalf of CURB, Mr. Ostrander assisted with the 
review of SWBT’s request for deregulation of local and other services in certain inetvo 
exchanges. 

2005/2004/2003 - Cable & Wireless Barbados (”C&W”): On behalf of the Fair Trading 
Commission (“FTC”), the regulatory agency in Barbados), Mu. Ostrander evaluated a proposal 
by C&W in 2003/2004 to move away from flat-rate local service to introduce ”measured or 
usage-based” local service at increased rates, as well as policy issues to expand cellular 
competition and other competition issues. Mr. Ostrander addressed the revenue requirements 
of C&W, proposed significant revisions to these revenue requirements, and reviewed the 
C&W cost model and the costs of local, cellular, aitd other services. The FTC‘s final decision in 
July 2004 rejected the C&W proposal, and maintained local rates at existing levels without a 
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switch to measured service. 

2004J2003 - Cable &Wireless Eastern Caribbean States: On behalf of the Eastern Caribbean 
Telecoimuiiicatioix Authority (”ECTEL”), the regulatory agency for certain Caribbean 
nations), and the nations of St.’ Lucia, Grenada, St. Vincent, St. Kitts/ Nevis, Mu. Ostrander 
evaluated implementation of the first price caps plan, policy to introduce and expand cellular 
and other competition in these Caribbean nations, reviewed C&W cost models, evaluated the 
cost of fixed local arid cellular service, as well as other issues. This project resulted in 
substantial regulatory concessions to customers and significant reductions in prices and 
increases in infrastructure investment by competitors. 
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ICentucky Office of Attorney General 
Summary of TIER Revenue Requiremenls and OAG Adjustments 
Big Rivers Electric Corporation - Case No. 2012-00535 
Adjusted Forecasted Test Period 

Exhibit BCO-2 
Schedule A-1 

n r n F F c 
Line BREC OAG Adj 
No Description Orig. Filing Direct No. -- 

I 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 

12 

Operating Revenues 355,551,623 355,551,623 OAG-I-DB 
Operating Expenses 376,347,350 376,347,350 OAG-2-BCO 
Int Exp on LT Debt 46,983,291 46,983,291 OAG-3-BCO 
Total Cost Of E k C t n C  Service 423,330,631 423,330,641 OAGJ(c)-BCO 
Gross Operating Margin $ (67,776,018) $ (67,776,018) OAG-EBCO 
Other Non-o OAG-6-BCO 
Net hlargin 

ADJUSTMENTS 
OAG Adjustments - Int Exp on LT Debt 1,616,476 

$ 67,725,741 OAG Adjustments ~ Gross Margin 
OAG Adiusted ODeratine Marein S (67.776.018\ S 1566.199 

-- 

Adj. Description 
OAG Ooeratine Adiustments: . - ,  
Remove Century smelter lost margins 
Adjust Officer and Management Compensation 
Impact of rehearing rate relief, corrections, etc 
July 2012 re-finance RUSnote- anionizecost 
Reduce current ratecase expense 
Adjust percent of payroll expensed to historical le~els 

Total Operating Adjustments 

OAG 
Adjustments 

($63,028,536) 
($2,361,579) 
($1,568,516) 

$133,841 
($342,613) 
($555,308) 

13 DAG Non-Operating Adjustments 

15 KYOAGA 
14 KYOAGAd OAGJ(b)-BCO July 2012 re-finance RUS note. patronage a oc (52,706,448) 

nterest income on reserve 
OAG Adjustments - Int income on res. 

1 j  Adjusted 1nt Income on Reserve Total Non-Operating Adjustments 
20 Marsin calculation for TIER (deduct Int Inc) $ (63,200,129) $ 8.848.536 
21 OAG Interest Expense Adjustments: 
22 Unadjusted Actual TIER (deduct Reserve income) -0 35 1 20 OAG-#(a)-BCO July 2012 re-finance RUS Note 
23 Unadpsted Actual MFjR (include Reserve income) -0 34 1 20 

($1,616,476) 

24 
25 Contract SmelterTlER Required (Notel) 1 21 1 24 Total Interest Expense Adjustments ($1,616,476) 

27 
26 Laan Agreement MFlR Required (Note 1) 110 110 

28 hkrgins Required for Smelter TIER 1 24 $ 31,383,405 $ 10,993,451 $0 
OAG Interest Income on Reserve Adjs. 

29 Revenue Required IorSnielterTlER 1 24 $ (74,476,179) $ (2,039,500) Note2 
30 Required Revenue Increase -TIER 1.24 S 74,476,119 5 2,039,500 
31 Total Interest Income on Reserve Ad so 
32 Margins Required for Laan Covenant MFIR 1 10 $ 4,698,329 $ 4,536,682 .. . 
33 Revenue Rquireri lor Loan Co\enant h l F l R  1 10 5 (67,793,043) 5 4.417.2iO 
31 Required Rwcnue Increase. hlTIR1.10 S 67,793,043 S (4,417,270) 
35 
36 
37 

Difference between 124 and 110 TIER $ (6,683,076) $ (6,456,769) 

Total OAG Adjustments above 
Brevik sponsored adjuslmenls 
Oslrander sponsored adjustments 
Total OAG Adjustments 

(572,048,665) 
(S63,028336J 
(99,020,129) 
(972,048,665) 

40 
41 
42 
43 
44 
45 

Note 1 -TIER and M F l R  Calculation: 
Smelter Contract TIER 1 24 = Margin + Int Exp on LT Deht/lnterest Exp on LT Debt Per Section 1 7  5(f)of Smelter Agreements, interest income on Reserve funds 

must Lx adjusted out of theTlER calculation (BREC response lo KlUC DR 1 53(c) 
Loan Agreement MFIR 1 10 = hlargin + Int Exp on LT Debt + IncomeTaxes/lnt Exp on LT Debt (niis calculation is same as TIER calculation hecause BREC has no income taxes) 
Iiowever, interest income on Reserve funds are retained in thecalculation of the MFIR/TIER (BREC response to KIUC DR 1 53(c) 
Note 2 -TIER calculation method same as Exhibit Wolfram-2, page 2 of 14 



Kentucky Office of Attorney General 
Remove Century Margins Exhibit BCO-2 
Big Rivers Electric Corporation - Case No. 2012-00535 
Adjusted Forecasted Test Period 

Schedule A-2 
Adj. OAG-1-DB 

A B C D 
Line OAG 
No. Century Smelter Impact Adj. Source 

1 Adj. OAG-1-DB 63,028,536 Note 1 

2 Note 1: Source is Exhibit Berry-4, page 1 of 1. 



m 
Y

I 

3
 
3
 
3
'
 

5 



Kentucky Office of Attorney General 
Remove Officer/Managernent Excessive Salary Increases and Proposed Pay Raises 
Big Rivers Electric Corporation - Case No. 2012-00535 
Adjusted Forecasted Test Period 

No. Notes to Exhibit BCO-2, Schedule A-3, page 1 of 2. 

Exhibit BCO-2 
Schedule A-3, page 2 of 3 
Adj. OAG-2-BCO 

1 
7 

3 

1 

5 

6 

7 

8 

9 

10 

Note 1 - BREC claims it cannot provide payroll data for 2009 and prior years per PSC 1-32, so the % increase was estimated using tlie 

average increase of 48% for 2009 for Officers (Uie range of increase was 14.75% to 69 58% for Officers) per OAG 1-253(b) 

Note 2 -Tab 53 and I'SC 1 4 0  differ sliglitly in amounts reported, amount from Tab 53 is used here. 

Note 3 - BREC would not identify the amount of Retention Bonus paid in total or by employee in July 2010 (1 year after the Unwind Cise), per AG 2-56. 

Note 4 - FSC 1-40 only appears to report total compensation, without reporting individual components such as incentives, etc. 

Note 5 - OAG 1-253(1>) reports Uie following liigher pay increases - Management average pay increases of 6.40% in 2009 and 7 08% in 2011, 

and Nan-Management pay increases were 4.56% in 2009. This adjustments would normally remove about 5% of the 2009 pay increases 

(of total 9.96% in 2009) plus 3% of pay increases in 2011 - - for a total decrease of about 8% that is included in FTI' payroll. 

To make tlus adjuslment consenwtive, only 6% will be removed. Because total payroll costs were presumably greater in 2009 Uian in tlie forecasted 

test period for which amounk are k i n g  removed, this sliould balance out so that excessive amounts are not removed. 



9 
10 
11 
71 

15 
16 
17 

18 

19 
20 
21 
24 
25 
26 
27 
28 
29 
30 
31 
32 

No. 
1 
2 
3 
4 
5 
6 
7 

Kentucky Office of Attorney General 
Significant Payroll Increases Substituted for Deferred Maintenance Exhibit BCO-2 
Big Rivers Eleckic Corporation - Case No. 201200535 
Adjusted Forecasted Test Period 

Schedule A-3, page 3 of 3 
Adj. OAG-2-BCO 

Unwind Forecast 
Order Base Test 

Significant Pay Increases 2009 2010 2011 2012 Period Period Total 
Pay increases in year of Unwind $1.4 ni $1.4 ni 
Relention bonus-1 year after Unwind $1.0 ni $1.0 m 
Various incentives/bonuses 51.1 ni $1.1 m 
Various incentives/honuses 5.7 ni 5.7 m 
Incenliver $.2 m $2. ni 
lncenlivn 5.04 ni $.04 ni 
Total Signficant Pay Increases $4.4 ni 

(No Union Employees) Employee Test Period Period 2012- 2011 201 0 2009 Total 
Significant Increases in Base Pay After Unwind Case Bailey and Berry (a) 575,640 50 5212,667 5266,307 
Significant Increases in Base Pay Afler Unwind Case hdanagenlent (b) 50 so 50 50 $0 $1,129,395 51,129,395 
Significant Increases in Base Pay After Unwind Case Blackburn - Retired $0 50 50 $60,600 $0 $12,000 $102,600 
Significant One-Time Incentives Various - (c) S36,611 $161,966 5644,193 $926,707 not provided 51,769,079 
Significant Bonuses Various ~ (d) 532,646 $33,566 not provided 546,234 
Significant SERP Various - (d) $20,690 520,656 not provided $11,748 
Retention Pay 1 Year After Unwind Case (July 2010) Various - (e) 51,000,000 51,000,000 
Sienificant Pav Increases In Place of Deferred Maintendnce 936.811 5167.966 5497.731 S1.116.791 51.000.000 91.364.062 54.417363 

Note: This schedule does not include all pay raises from year to year, only Uiose that are significant, paid immediately after the Unwind Case, and other 
one-time nonrecurring pay increases. 
(a) - Significant increases in OKicer base ply in 2009 after Unwind Case were an average of 46% (range of 14.752 to 69 56%), but BREC would not provide 
specific pay increases for each Officer per response to OAG 1-253(b), so amounts were estimated. 
(17) -Significant increases in Management/Non-h~anaRemenient base pay (not include Union employees) mostly in 2009 and 2010, although amounts 
were allocated to 2009 for simplifying this table (after Unwind Case) and were an average of 5% to 7%), but BREC would not provide specific pay increases 

pay increases by Management per OAG 7-253(b), so amounts were estmaled 
(c) - Reldtes lo various Officers and Management Employees, but not all identified by employee - ALL. 53 Ilaner, pages 1 to 3, plus response to OAG 1-76. 
(d) -Relates to various Officers and Management Employees, hut not all identified by employee - response to OAG 1-76 
(e) -The response to AG 1-76 states tlie Relention Bonuses were paid one year after the Unwind Case (July 2010), but  BREC would not provide the 
amounts paid so this is an estiniale using about 5% of total Management payroll (without benefits) 



Kentucky Office of Attorney General 
Corrections to Include Commission's Rate Relief Order and 

Big Rivers Electric Corporation - Case No. 2012-00535 
Adjusted Forecasted Test Period 

Other BREC Corrections 

A B C 

1 BREC Proposed Change 1,507,989 
2 OAG Proposed Change and Adjustment 1,568,516 

3 Note1 Adj. OAG-3-BCO 

No. Correc tioiis Aiiiounts 

Exhibit BCO-2 
Schedule A-4 
Adj. OAG-3-BCO 

4 Note 1 - See Ostraiider Direct Testimony for explanation 



I<entucky Office of Attorney General 
Cost Savings Related to July 2012 Refinancing of RUS Series A Note 
Big Rivers Electric Corporation - Case No. 2012-00535 
Adjusted Forecasted Test Period 

Exhibit RCO-2 
Schedule A-5 
Adj. OAG-4-BCO 

A B C 
No. Descriy tion Adj. 
1 Series A Note refinancing ($440,771,549*1.43%) (6,303,033) 
2 Additional borrowing ($96,228,451*4.41%) 4,243,675 
3 Int. expense CTC loan 2,214,409 
4 Int. income CTC investment (1,771,527) 
5 OAG-4(a)-BCO - Int. Expense Adjustment (1,616,476) 

6 
7 OAG-4(b)-BCO - Estimated Patronage Allocation Adjustmen (2,706,448) 
8 
9 Amortized loss on reacquired RUS Series A Note 60,482 
10 Amortize refinancing cost 73,359 
11 OAG-4(c)-BCO - Amortized Loan Adjustment 133,841 
12 
13 Total Impact of Cost Savings from Loan Refinancing (4,189,083) 

D 
Source 
AG DR 2 -63(c) 
AG DR 1-63(~) 
AG DR 1-63(~) 
AG DR 1-63(~) 

AG DR 1-63(c) 

AG DR 1-63(~) 
AG DR 1-63(~) 





Kentucky Office of Attorney General 
Reduce Expensed Amount of Forecasted Payroll to Historical Levels 
Big Rivers Electric Corporation - Case No. 2012-00535 
Adjusted Forecasted Test Period 

Exhibit BCO-2 
Schedule A-7 
Adj. OAG-6-BCO 

A R C D E I; G H I I 
FTP August 31,2014 

_I ~ . _ . -  Note 2 Note 3 Note 1 
Total Remove BREC Net Pavroll Payroll Loaded Revised Reduce "ib Payroll 

1 
2 
3 

4 
5 
6 
7 
8 

12 
13 
13 
15 
16 
I 7  
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 

Paproll Wilson Lap-Up Wilhout Loadings Payroll Exp Expensed to Expense 
No. with Wilson Payroll Adj. \Yilson Factor cosls Factors 3-Period Avg. Reduction 

Exeniut labor 19,695,793 0 19,695,793 130% 25,604,531 1.27% -0 522 (134,084 39) 
Non-Exempt Labor 26,073,lY (1,558,742) 24,514,412 130% 31,868,736 2.14% -1 32% (421,223.76) 
Total 45,768,947 (1,558,742) 44,210,205 130% 57,473,267 1.77% (555,308) 

Adj. OAG-6-BCO 
Note 1 - 3 periods averaged are YTD 2011, Base Period, and YID 2012 
Note 2 - Wilson Lap-Up Payroll Cost Adj per AG 2-60-(a) 
Note 3 -Per  PSC DR 1-57, Financial Model, O&h4 tab, rows 137-169 is 30%. In addition, 30% loadings factor appears conservative. 

ICompany Response lo OAG DR 1-75(a) and 1-76(a) for 2012 I 
Percent Percent 

Test Period Labor Type Expensed Capitaltzed-m Total Expensed Capilalized -.- 
FTP -August 31,2014 Exempt labor 99 26% 0 74% 
FTP -August 31,2014 Non-exempt labor 99.18% 0.82% 

Total 99 2% 0 78% 

M D  2012 Exempt labor 20,170,137 272,067 20,442,204 98 67% 133% 
M D  2012 Nonexempt labor 28,112,427 729,945 28,812,372 97.47% 2.53% 

Total 48,282,564 1,002,012 49,284,576 97 97% 2 03% 

Base Period Exempt labor 21,419,119 255,530 21,674,649 98 82% 118% 
Base Period Non-exenipt labor -28,437,329 638,926 29,076,255-. - 97.80% 2 20% 

Total 49,856,448 894,456 50,750,904 98 24% 176% 

M D  2011 
M D  2011 

Exem1.t labor 19,817,638 259,834 20,077,472 98.71% 129% 
Non-exempt labor 28,277,648 483,535 28,761,183 98.32% 1.68% 
Total 48,095,286 743,369 48,838,655 98 48% 152% 

?-Prriod Wtd Avn (Note 1) Exemot labor 61.106.894 787.431 62.194.325 98 73% 127% 
" \  I 

3-Period Wtd Avg (Note 1) Nonexempt labor 84,827,404 1,852,406 86,679,810 97.86% 2.14% 
Total 146,234,298 2,639,837 148,874,135 98 23% 1.77% 
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E PUBLIC SERVICE COMMISSION OF KENTUCIW 

CASE NO. 2012-00535 

DIRECT TESTIMONY OF 

OLLOWAY, P.E. 

I. 

a. 
A. 

a. 
A. 

INTRODUCTIQN 

Please state your name, business address, and position. 

My name is Larry W. Holloway. My business address is 830 Roinine Ridge, Osage City, 

Kansas. I am an independent consultant testifying on behalf of the Kentucky Office of 

the Attoriiey General ("OAG"). 

Briefly describe your education and work experience. 

I am a registered professional engineer and have worked over 30 years in all aspects of 

the electric industry; iiicludimg generation construction, startup, and operations; 

regulatory oversight, rateinaking and public policy; and utility resource procurement 

and management. 

My professional ex yerieiice began outside of the electric industry and includes one year 

as a field engineer for a natural gas utility and two years as a project engineer for aii 

inorganic clieinical plant. Since 1981, the majority of my professional experience has 

been in the electric industry. I have twelve years of coiistruction, design, startup and 

operations engineering experience with power plants, primarily nuclear. In 1993, I 

started work at the Kansas Corporation Coininission (KCC) as Chief of Electric 

Operations, Rates aiid Services. In 1998, I was promoted to Chief of Energy Operatioiis. 
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1 

2 

3 

4 

5 

In March of 2009, I accepted the position of Operations Manager with Kansas Power 

Pool (KPP), a Kansas municipal energy agency. I continue to work at the KPP and do 

coiisulting oii a part time basis, provided there is 1x0 conflict with tlie responsibilities of 

my KPP positioii aiid I can arrange tlie necessary time away from iny KPP position. 

A short suimnary of iny experience and education is attached as Exhibit 

6 Holloway-1. 

7 Q. Have you previously filed testimony before this Commission, the Federal Energy 

8 Regulatory Commission, or any other state regulatory commissions? 

9 A. I have not previously filed testimony before this Coinmission. I have filed analysis for 

10 settleineiit purposes at tlie FERC, and I filed testimony in numerous cases before tlie 

1 1  Kansas Corporation Coinrnission both as a ineinber of KCC Staff and on behalf of KPP. 

Testimony I have filed before the KCC includes analysis, review and policy 

13 recoinmendations on utility ratemaking; generation reliability, resource acquisition, 

14 planniiig, dispatch, siting, and fuel and operating costs; utility merger proposal savings 

15 and benefits; transinissioii siting, policy, classification, cost recovery aiid 

16 regionalization; energy cost adjustment ineclianisins; and disposition of gain on sale of 

17 utility assets. For a full listing of these dockets see Exhibit Holloway-1. 

18 Q. 
19 
20 A. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS PROCEEDING? 

I have been asked by tlie OAG to review the application, testimony, and data responses in 

21 tlus matter, with particular attention to any potential issues in the areas of cost of service, 

22 engineering and load forecasts. My coimneiits aiid recoimneitdatioixs are iiicluded in tlus 

testimony and cover tlie topics of maintenance deferral, Wilson layup and depreciation, 
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1 allocation of costs among rate classes and rate design, trailsinission cost recovei-y, and the 

2 issue of electric deregulation (specifically retail coinpetition for generation service). 

Are you sponsoring any exhibits? 

Yes, I have prepared the following exhibits: 4 A. 

1. Holloway-1 - Qiialificatioils of Larry W. Holloway, P.E. 5 

2. Holloway-2 - Frequency and Dates of Last Inspections 6 

3. Holloway-3 - RUS Conununications on Creep Testing 7 

4. Holloway-4 - RUS Corrunuiucatioix on Deferred Maiiitenance 8 

5. Holloway-5 - Layup Adjustment for Wilsoii Depreciation Expeilses 9 

6. Holloway-6 - Allocation of Trailsinissioii Costs to Custoiner Classes 10 

1 1  IT. MAINTENANCE DEFERRAL 

Have you reviewed Big River's deferral of major maintenance at its generating units? 

Yes. Big Rivers has deferred major mainteiiaiice work at its generation facilities for 13 A. 

years. Big Rivers' position is described in the direct testimony of Robert W. Berry, Rig 14 

15 Rivers' Vice President, Prodiiction ("Berry"):I 

Q. 

A. 

Has Big Rivers deferred any significant planned unit outages since the 
closing of the Unwind Transaction in July 2009? 
Yes. Of the twenty-four inaiiitenance outages that were plaiuied between 
July 2009 at the closing of the Unwind Traiisaction and the end of 2014, 
oidy two have not been delayed, deferred, reduced in scope and duration, 
or completely cancelled. . . . 

16 
17 
18 
19 
20 
21 
22 
23 Q. Has Mr. Berry explained why Big Rivers deferred planned major maintenance 

activities on its generating facilities? 24 

1 See the Direct Testimony of Robert W. Berry, filed January 15,2013 in this proceeding, p.7,1.14 to p.8,l.l. 
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1 1  

12 

13 
14 
15 
7 ,  

18 

19 

20 

21 

22 

23 

24 

25 

26 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Berry implies that Big Rivers’ precarious financial position prevented it from making 

the expenditures necessary to properly inaintain their assets? 

Q. 
A. 

Why did Big Rivers defer maintenance outages during this timeframe? 
Big Rivers has had to defer inainteimice outages in each of the years 2010, 
2011, and 2012 because that was the only option for Big Rivers to meet the 
iniiuniuin inargins for interest ratio (‘IMFIR’I) required by its loan 
agreements. . . . 

Why does Berry believe that Big Rivers is in this precarious financial position? 

According to Berry it is apparently due to the depressed off-system sales market and 

the Commission’s decision not to grant Big Rivers’ entire requested revenue increase in 

the 2011 rate case: 

”As a result of the continued depression in the off-system sales market arid the 
failure of Big Rivers to obtain the full aniouiit of the increase it was seeking in the 
2011 Rate Case, Big Rivers was required to defer additioiial maintenance outages 
in both 2011 and 2Ol2.”3 

But didn’t the Commission grant additional revenue for Big Rivers to perform 

needed maintenance in the 2011 rate case? 

Yes. The Coaunissioii allowed a substantial adjustment ($4,263,292) in Big Rivers test 

year revenue requirements to provide the funds necessary to complete deferred 

mainteiiaiice.4 

What types of maintenance activities has Big Rivers deferred at its generating 

facilities? 

Ted J. Kelly (”Kelly”) of Burns and McDoruiell provides direct testimony regarding Big 

Rivers’ proposed depreciation rates, derived froin a depreciation study performed by 

2 Ibid., p.8,1.10 to 1.15. 
3 Ibid.,p.ll, 1.7 to 1.11. 
4 

Direct Testimony of Larry W. Holloway 

See p. 12 to p. 13 of the November 17,2011, Order in Case No. 2011-00036 (”the 2011 Rate Case”). 
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10 
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12 

15 
16 
17 
18 

19 

20 

21 

22 

23 

a* 
A. 

Ruriis and McDonnell. In tlie depreciation study Burns and McDoimell concludes that: 

”Since the Unwind Closing in 2009, Big Rivers has not performed major maintenance 

such as valve iiispections and turbine generator inspections on a schedule consistent 

with prudent utility operations.”5 Additionally, in the review of each of Big Rivers’ 

steam powered generating units - tlie two Green units, the Reid Plant, tlie Wilson Plant, 

the 2 HMP&L units, and the 3 Coleman units - Kelly explains that the depreciation 

study’s engineering assessment of these facilities relies on tlie Boiler Condition 

Spreadsheet prepared by Big Rivers for each of these units. Importantly, the following 

statement occurs in Kelly’s testimony regarding each of these units:G 

... Of particular note is the Boiler Condition Spreadsheet that contains a status 
report on all of the major components in the boiler as well as tlie High Energy 
Piping (“HEP”) and hangers. A consistelit prograin like this for monitoring 
status and identifying areas to address in future budgets is very good. The HEP 
and hanger review addresses the concern over creep damage with an aging 
plant. This type of review program is critical and is currently being performed 
on all units. 

What does Kelly mean by ”creep” damage? 

Teclinically creep describes a ineclianisin where a solid material slowly and 

permanently deforms while being stressed. In high energy piping systems, such as tlie 

steam, boiler or feedwater piping in a steam generating unit, this refers to the 

deformation of high pressure components over time. Wliile steam plant coinponents 

are designed and built with inaterials that have sufficient strength to maintain 

5 See Page ES-3 of Exhibit Kelly-l,2012 Depreciation Study, from the Direct Testimony of Ted J. Kelly filed 
January 15,2013 in this proceeding. 
6 See the Direct Testimony of Ted J. Kelly filed January 15,2013 in this proceeding. For Green units see 
p.16,1.6 to 1.12; for HMP&L units see p.lS‘1.4 to 1.10; for the Reid Plant see p.19,1.19 to p.20,1.3; for the Wilson 
Plant see y.21,l.S to 1.14; and for the Coleman units see p.23,1.18 to p.24,1.2. 
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1 

2 

3 

4 

5 Q* 

6 

7 A. 

8 

9 

10 

1 1  

Q. 

13 A. 

14 

15 

16 

17 

18 

19 Q. 

20 

structural integrity when the unit is first constructed, over time operating stresses 

accuinulate and can eventual1 y cause slow and cuinulative deformation While this 

plienoinenon does not occur suddenly, over time creep deformation can lead to a 

rupture of pressure boundary material. 

If creep stress primarily affects WEP, why would prudent utility maintenance 

practices include inspections of hangers? 

Kelly is referring to pipe hangers and supports. Pipe hangers and supports for HEP are 

designed to allow HEP coinponents to expand when heated without creating additional 

stresses on the piping pressure boundary. Deformed or damaged pipe hangers and 

supports can cause additional stresses on the HEP as well as identify sections of the 

HEP where deformation has caused hanger and support damage or inisaligiunent. 

What are the possible ramifications of creep damage? 

As discussed by Kelly, if damage is detected, the coinpoiients should be evaluated on a 

regular basis and repaired or replaced.7 Kelly, however, does not dwell 011 the possible 

consequences of not performing these iiispections on a regular basis. Failure of the high 

energy piping coniponeiits while operating can cause damage to other plant 

components and injuries to plant yersoimel. Such an event could result in an 

unplaiuned and exteiided outage. 

Is creep damage the only phenomenon addressed by the Boiler Condition 

Spreadsheet? 

7 Ibid, ES-3. 
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1 A. 

2 

3 

4 

5 

6 

7 a. 
8 

9 A. 

10 

1 1  

13 

14 

15 

16 

17 

18 

19 

20 

No. While this is an emphasis of Kelly’s review, the spreadsheet itself lists many 

different types of inspections of boiler and HEP components. In response to the OAG’s 

Request for Iiiforinatioii dated February 14, 2013 (AG 1) question 140 (AG 1-140) Big 

Rivers provided the latest Boiler Condition Spreadsheet. A summary of scl-reduled 

inspections and when these inspections were last performed is provided as a summary 

in Exhibit Holloway-2. 

Are there any observations that raise concerns regarding the inspections and the 

schedule of inspections shown on the Boiler Condition Spreadsheet? 

Yes. As shown on Exhibit Holloway -2 it appears that several of the units are belund on 

Big Rivers’ inspection schedule for pressure relief devices, HEP and HEP supports.8 It 

is important to note that the inaiiitenance activities detailed in this Boiler Condition 

Spreadsheet are not iny recommendations, the spreadsheet is a tool developed by Big 

Rivers to indicate when prudent utility maintenance should occur. 

One of the critical components listed is the overpressure protection devices on 

the high energy piping system and components. These devices are typically a form of 

relief or safety valve and are listed here as ”safeties”. Just as the relief valve on your liot 

water tank protects your home and its occupants froin damage resulting froin an over- 

pressure explosion of your liot water heater, these devices protect power plaiit 

components and personnel froin over-pressurization of high energy piping and 

components. I am not familiar with the specific boiler code requirements for each of 

f Pressure Relief Devices are higlilighted in yellow 
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1 these compoiieiits at each of Big Rivers’ steam units. However, it is a reasoiiable 

2 assuinptioii that the specific boiler code requirements, whatever their year, version, 

3 chapter and verse, require Big Rivers to properly maintain, inspect and test these 

4 overpressure protection devices at regular intervals. Nonetlieless, as indicated by the 

5 following table, it would appear that Big Rivers has seriously neglected its own 

6 inaiiiteiiaiice plan for these critical components on a nuinber of its units. 

Table 1 
Inspections of Over Pressure Protection Devices (Safeties) 

Indicated on Latest Boiler Condition Spreadsheet Provided in 
Response to AG 1-140 

Unit 

Coleman 1 

Coleman 2 

Coleman 3 

Green 1 
Green 2 (main steam and 
drum) 

Green 2 (reheat) 

HMPL 1 
HMPL 2 

Reid 

Wilson 

Frequency 

3 years 

3 years 

3 years 

4 years 

4 years 

4 years 

4 years 

4 years 

4 years 

2 years 

Last 
Performed 

May-OS 

May-07 

Jun-09 

Nov-11 

May-09 

May-05 

Mar-11 

Feb-12 

Jun-OS 

Nov-09 

Years 
Overdue 

2 

3 

1 

Current 

Current 

4 

Current 

Current 

1 

1 
7 

8 

9 

In addition to overpressure protection devices, Big Rivers’ Boiler Condition 

Spreadsheet also list iiispectioiis and inaintenaiice requirements for HEP aiid HEP 

10 supports. As sliown in the following table, Big Rivers has also not inet its own 

inaii-ltenaiice schedule for these important coinponents at several of its steam plants. 
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2 Q* 

3 A. 

4 

5 

6 

7 

8 Q. 

9 

Table 2 
Inspections of igh Energy Piping and Piping Supports 

Unit 

Coleman 1 

Coleman 2 

Coleman 3 

Green 1 (hangers) 

Green 1 HEP (most) 

Green 2 (hangers) 

Green 2 HEP (most) 

HMPL 1 

MPL 2 

Reid 

Wilson (hangers) 

Wilson (Piping) 

Frequency 

3 years 

3 years 

3 years 

Annually 

2 years 

Annually 

2 years 

4 years 

4 years 

4 years 

2 years 

6 years 

Last 
Performed 

May-OS 

May-07 

Tun-09 

Nov-11 

Nov-11 

Apr-09 

May-09 

Mar-11 

Feb-12 

Tun-08 

Nov-09 

Nov-09 

Years 
Overdue 

2 

3 

1 
1 

Current 

3 

2 

Current 

Current 

1 

1 

Current 

Has Big Rivers performed inspections for creep damage at its steam units? 

Yes, however, it has not done so on its own maintenance schedule. In a response to 

questions by the Rural Utility Service (RUS), Big Rivers provided its creep testing 

completion results.9 As a result of the most recent inspections, problems were 

identified at Coleman 1, Coleman 3 and Reid. Despite this, Big Rivers has not inet the 

inspection intervals on its Boiler Coiidition Spreadsheet for several of its uiits. 

Has RUS expressed concern regarding Big Rivers’ deferral of maintenance activities 

on its units? 

9 See Exhibit Holloway-3. 
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1 A. Yes. When Big Rivers submitted its depreciation study to RUS, RUS responded with 

2 

3 

4 

5 

6 

7 

8 

9 

10 
1 1  
12 . -  

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 

28 

29 

concern that this maintenaiice deferral was ”not acceptable to RUS and that ”Big 

Rivers needs to resume their scheduled inajor inspections and inaintenance per prudent 

utility operations promptly.”lO 

Q. How did Big Rivers respond to the RUS? 

A. RUS based its concerns on the depreciation study performed by Burns and McDoniiell. 

As shown 011 Exhibit Holloway-4 on February 6,2013 Big Rivers responded to RUS by 

providing a few pages of Kelly’s direct testimony. In particular Big Rivers defended its 

position based on a statement added to Kelly’s testimony [eiizplznsis ndded]: 

” ... RUS indicated that Big Rivers needs to resume its scheduled inajor 
iiisyec tioiis and maintenance practices. RUS may have inisunderstood what we 
were indicating in the report. As a result of prevailing resource constraints, Big 
Rivers selectively deferred some major maintenance while RUS indicated that 
Big Rivers needs to resume its scheduled inajor iiisyections and maintenance 
practices. RUS may have inisunderstood what we were indicating in the report. 
As a result of prevailing resource constraints, Big Rivers selectively deferred 
some inajor maintenance while continuing routine maintenance. Inspections 
perfornzed by Burns 63 McDonnell and n reziiew of operating resiilts ozm the last sezwnl 
yews indicated no adverse conditions ns n resiilt of this short term dej2rrnl. Burns & 
McDonnell did review Big Rivers’ plans, developed in May 2012, to reschedule 
the maintenance activities that are described by Bob Berry in his testimony. In 
light of the favorable operating results and assuming timely resclieduliiig of the 
deferred maintenance, in our opinion Big Rivers showed good judgment in the 
use of available resources and its facilities are being reasonably and prudently 
operated.”ll 

Q. What type of inspections did Burns and McDonnell perform? 

A. As described by the depreciation study, none. In 2010 Burns aiid McDonnell 

completed ”physical site observations” aiid applied ”engineering judgment” to 

10 

Holloway-4. 
1 1  

See the December 27,2012 letter from RUS to Bailey, included with related correspondence in Exhibit 

See the Direct Testimony of Ted J. Kelly filed January 15,2013 in this proceeding, p.13,1.19 to p. 14,1.9. 
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6 
7 
8 
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10 
1 1  
12 
13 
14 

15 

I -  

17 

18 

19 

20 

21 

22 

23 

24 

Q* 

A. 

approximate the reinaiiling lives of Rig Rivers’ generating facilities.12 Physical site 

observations do not rise to the level of the types of inspections expected and 

documented on the Boiler Condition spreadsheet. In addition, as described by Kelly, 

Burns and McDonnell did not even perform these site observations in preparing its 

depreciation study for this case: 

”Burns and McDom-Iell’s approach to meeting the requirements for the Study 
was based substantially 01-1 performance of the previously completed physical 
site observations of the generating and transmission facilities by experienced 
power plant design engineers and transmission system engineers, respectively. 
These engineers then applied their experience a i d  eiigiiieering judgment in 
approximating the remaining lives of each of Big Rivers’ generating facilities. 

”13 ... 

Burns and McDonnell is a reputable firin with extensive power plant engineering 

experience. Nonetheless, this hardly supports Kelly’s defense of Rig Rivers’ decision to 

defer maintenance. There were 1-10 Burns and McDoimell inspections over the last 

several years, instead there were ”physical site observations” and these were performed 

in 2010. Kelly’s attempt to justify Big Rivers’ inaintenance deferral exaggerates the 

scope and extent of Burns and McDonnell’s single visit in 2010. 

But doesn’t Kelly also base his conclusions on Big Rivers’ ”favorable operating 

results”? 

Yes. However, it is important to understand that Burns and McDonnell’s engineering 

assessinent of the remaining life of Big Rivers’ generating plants is primarily based 

up011 their susceptibility to creep stress.14 But creep stress failure is a long-term 

12 Ibid, ES-1. 
13 Ibid, ES-1. 
14 Ibid, ES-3 to ES-4. 
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1 

2 

plieiiomeiioii and would likely have 110 effect on short-term reliability. Deferring 

inaintenance activities that are needed to address this long-term failure meclianisin 

3 

4 

could cause problems inany years from now. The mere observation that extended and 

unplaiuied maintenance activities have not occurred recently does not mean that 

5 delaying needed i-naintenaiice has caused no harm. In fact it is possible that future 

6 

7 scheduled. 

8 Q. 

9 deferral decisions? 

equipmeiit failures could be prevented if this maintenance had been performed as 

Do you believe that favorable operating results justify Big Rivers’ maintenance 

10 A. No. As discussed above, the types of maintenance activities deferred - creep stress 

1 1  testing, inspection and testing of HEP and HEP supports, inspection and testing of 

overpressure protection devices, major valve inspections and turbine generator 

inspections - are not activities that, if skipped, are likely to affect short-term reliability 

measurements. In fact, these are the type of maintenance activities that help prevent 

13 

14 

15 

16 

major catastrophic equipment failures or unexpected extended outages in the future 

and will ensure that these assets remain useful for a long and productive service life. 

17 As an example, consider many modern cars with overhead cainshafts and close 

18 valve clearances. On many of these vehicles the manufacturer recoinmends that the 

19 timing belt should be replaced every 100,000 iniles or so. However if you have ever 

20 looked at a timing belt that has been removed and replaced after 100,000 iniles you will 

21 usually notice that it looks as if you could continue to operate the vehicle for another 

100,000 miles with little risk of the belt breaking. Nonetheless, the inanufacturer 
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6 
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8 

9 

10 

1 1  

, _  

13 

14 

15 

16 

17 

18 

19 

20 

21 

recoininends this replaceineiit because the consequences of the tiining belt breaking is 

severe and would likely result in destroying the engine. Because of this possibility, 

most prudent owners would prefer to spend several Iiundred dollars replacing the 

timing belt, rather than take the chance that they would need to spend thousands of 

dollars to repair or replace the engine. 

I believe that by deferring these important inainteiiance activities Big Rivers may 

be risking its most valuable assets. Just because the performance of the units has not 

been affected to date does not indicate that the decision to defer this inaintenance has 

been prudent. Furthermore, it would seem that the Coinmission granted Big Rivers the 

needed revenue specifically to perform this inaiiitenance in the 2011 Rate Case and Big 

Rivers chose iiot to do so. Granted there would appear to be reasons Big Rivers chose 

not to do this. Referring to the prior analogy, I am sure we could all come up with 

reasons not to spend tlie inoney to replace the timing belt. Nonetheless I believe this is 

indicative of questionable management priorities and judgment. 

Q. Do you have other concerns regarding Big Rivers’ deferral of important maintenance 

activities? 

Yes and these concerns are primarily one of incentive. A. In the 2011 Rate Case, the 

Coirunissioii granted Big Rivers tlie revenue necessary to perform the maintenance it 

chose to defer. In this proceeding Big Rivers has included the revenue necessary to 

”catch up” on its deferred maintenance. Furthermore, Kelly has indicated that if this 

maintenance is not performed, depreciation rates could be increased due to shortened 

life expectancy of Big Rivers’ generating plants. Wliere is the incentive for Big Rivers to 
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1 

2 

3 

4 

5 

6 

7 

8 a. 
9 

10 A. 

1 1  

perforin this maintenance? In the next proceeding Big Rivers can merely ask for even 

inore revenue to perforin inaiiitenance it has deferred. Furthermore, the next 

depreciation study can ask for higher depreciation rates because of the lack of adequate 

maintenance. While I do not doubt that Big Rivers would like to perform needed 

inaiiitenance on its generating facilities, it would seem that their current regulatory plan 

creates a perverse incentive to avoid proper aiid prudent inaiiitenaiice of their 

generation facilities. 

Do you have any recommendations for the Commission regarding the issue of 

deferred maintenance? 

Yes. Big Rivers has provided a forecast of anticipated inaiiitenance activities needed to 

"catch up" oii its deferred maintenance. The Coinmission should require Big Rivers to 

file at regular intervals, but at no less than aimually an updated report on its progress to 

complete these inainteiiance activities. To the extent Big Rivers has not completed the 

maiiitenai-tce activities by the targeted dates, Big Rivers should be required to 

immediately refund the revenues granted by the Coimnission in this proceeding to 

complete these activities to its customers. 

13 

14 

15 

16 

17 

18 111. WILSON DEPRECIATION 

19 a. 
20 A. 

21 

Have you reviewed the depreciation study provided by Big Rivers? 

I have reviewed the depreciation testimony and recommendations provided as a result 

of the Burns and McDoiiiiell depreciation study. I have not performed an alternative 
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13 

14 

15 

16 

17 

18 

19 

20 

Q. 

A. 

Q* 

A. 

Q. 

A. 

depreciation study. 

depreciation study aiid tlie coiiclusions reached regarding the Wilson plant. 

What is the primary basis for establishing the estimated useful lives for Big Rivers' 

generating plant assets in the Burns and McDonnell depreciation study? 

As stated in tlie study, Burns and McDonnell based its analysis, at least in part, on the 

expected accuinulated creep stresses on the unit due to hours of service.15 In fact, the 

basis for tlie engineering assessment yerforined on tlie units uses an assumed estimated 

remaining plant life based on total estimated hours of service.16 

What did Kelly conclude regarding the Wilson Plant? 

Kelly coiicluded that tlie average remaining service life for Wilson account 311, 

structures, could be assumed to be 28 years and the average remaining service life for 

plant account 312, Boiler Plant, and account 314, Turbine, was 26 years.17 Table ES-1 of 

tlie study goes further aiid provides remaining service lives for all of generating ylaiit 

accounts 

How does this affect the depreciation rate for the Wilson unit? 

Big Rivers' Forecasted Test Period ("FTP") presented in its application assumes that the 

Wilson unit will be in layup for the next 4 years. In essence this ineaiis that Wilson will 

incur no hours of service over the next 4 years. Therefore it seems reasonable to 

coiiclude that tlie following changes should be made to tlie Reinaiiiing Service Lives for 

the Wilson Plant accounts as I provide on Table 3. 

Nonetheless, I do have a few observations regarding tlie 

15 Ibid, ES-3. 
16 Ibid, 11-2 through 11-7. 
17 Ibid, ES-111-8 
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Plant 
Account 

311 

312 

312 A-K 

312 L-P 

314 

315 

316 

Table 3 
Wilson Remaining Service Life with 4 Year Layup 

Description Remaining 
Service Life per 
Table ES-1 

Structures 28.2 

Boiler Plant 26.1 
Boiler Plant - 
Environment 
Compliance 26.3 
Short-Life 
Production 
Plant - 
Environmental 4.4 

Turbine 26.5 

Electric 
Equipment 18.3 

Miscellaneous 
Equipment 24.3 

Remaining 
Service Life 
with 4 Years of 
Layup 

32.2 

30.1 

30.3 

8.8 

30.5 

22.3 

28.3 

Q. Assuming that all Wilson remaining service lives are extended by 4 years while the 

plant is in layup, have you provided a calculation for the effect on depreciation 

expenses? 

Yes. By using tlie July 2012 plant account balances provided in response to KIUC 2- 

20(a) and modifying table ES-1 to show tlie extended remaining lives for these Wilson 

A. 

Accounts, I calculated the cliange in depreciation expenses from the current 

depreciation expenses being charged in the forecasted test period. This calculation and 

the resulting adjustment of ($2,907,791) are shown on Exhibit Holloway-4. 
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Are you recommending that this adjustment should be made to recognize the Wilson 

layup during the forecasted test period? 

I believe the entire issue of rate treatment of Wilson costs should be carefully 

considered by tlie Commission. To the extent that the Coimnissioii believes that Wilson 

costs should be recovered even though tlie facility will be neither used nor useful 

during the forecasted test period, I believe the Coinmissioii should at the very least 

adjust tlie Wilson depreciation expenses to recognize that tlie remaining service life of 

the plant accounts will be extended by the forecasted layup period. Mr. Brevitz further 

addresses in his testimony the extent to which Wilson is ”used aiid useful” from a 

ratemaking perspective and whether therefore Wilson costs should be included in 

revenue requirements in this case. 

IV. COST OF SERVICE MODEL 

Q. Have you reviewed the cost of service study presented by Big Rivers’ witness John 

Wolfram (”Wolfram”)? 

Yes. While I have not provided an alternative cost of service study, I do have several A. 

comments and observatioiis regarding Wolfram’s study. First, I have conceriis 

regarding the presentation of revenue increases as I believe it does not accurately reflect 

the effect of the proposed changes the requested rates will have on each customer class. 

Second, I am coiicerned that the forecasted billing determinants for the rural and 

iiidustrial customers contain a bias that could result in a rate design that would recover 

inore than tlie requested revenue increase. Third, as I will discuss later, Big Rivers has 
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based tlie costs in its application 017 the assuinptioii that Century will contiiiue to take 

transmission service froin Big Rivers, therefore it is reasonable to assume Big Rivers will 

continue to recover revenue for Century’s use of its traiisinission system. 

Please describe your concerns regarding the presentation of the revenue increases. 

It is always difficult to siinply present how tlie cliange in rates collected froin customers 

will increase their bills in terms of percentage or siinilar general observations. 

However, it is important to understand that Big Rivers’ rate increase is a inajor change 

in rate design as well as a inajor increase in overall revenue collected froin each rate 

class. While I do not fault Big Rivers for its overall presentation of these iiicreases, it is 

important to note that there will be a inuch greater iinpact oii certain custoiners than 

others. 111 the rural class, for example, while the overall increase is estimated to be an 

increase of revenue of $39,375,628, or an increase of 28.3%18, this increase in revenue is 

collected tlvougli a major change in rate design. Of the $39,375,628 increase, Big Rivers 

is proposing to collect $38,059,745, or 98.3%, by iiicreasing the Rural Deinand Charge 

from $9.697/ kW-Mo to $16.848/ kW-Mo, or by iiicreasing this charge by 74% .I9 

Assuining Big Rivers’ members pass these costs aloiig to tlie Rural residential and small 

coimnercial custoiners in tlie same fashion, this will result in a much larger rate iinpact 

for those customers with lower tliaii average load factors. For example scliools, sinall 

retail businesses, cliurclies and resideiitials often have lower-tlmii-average load factors 

because no one is present for large periods of time. These types of residences, 

18 

19 Ibid. 
See revised Exhbit Wolfram-5.2 as provided in response to PSC 2-36. 
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Q* 

A. 

Q* 

A. 

iiistitutions and businesses will be most impacted by this dramatic shift to demand- 

based cost recovery for this custoiner class. 

Would you agree that increasing the Rural Demand Charge by 74% is a ”gradual” 

increase? 

No. This is a dramatic iiicrease in this charge and a major change in tlie way revenues 

froin the Rural custoiner class are collected. It is my understandiiig that tlie 

Coirunission has a policy of gradualism for adjustments in cost allocation ainong rate 

classes.20 Nonetheless I ain concerned that for inany retail custoiners the net effect of 

this iiicrease will be anything but gradual. 

For example Big Rivers’ members Kenergy and Jaclcson Purchase have their 

retail tariffs available online. After reviewing these tariffs I observed that even sinal1 

coirunercial customers on their systems have demand charges. Should these utilities 

pass tlwough the same magnitude of demand charge increase Big Rivers is advocating 

for the Rural customer class, tlie net effect on small businesses, schools and churches 

ainoiig others would certainly not seein gradual. Additionally this will likely 

eventually filter down to residential custoiners on fixed incomes and others that make a 

conscious effort to conserve usage. 

How would the proposed increase in Big Rivers Rural demand rate affect the 

members’ retail residential customers if these customers do not have a demand rate? 

Moving to a rate design that involves lziglier revenue recovery froin demand charges 

has a net result of increasing costs for custoiners with lower load factors. Wlien Big 

20 
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Rivers’ members design their retail rates to allocate theses costs to their retail customers 

they will be faced with the difficult decision to either dramatically increase charges for 

residential customers, or to implement further rate subsidies froin coirunercial 

customers. Because residential customers typically do not have demand meters, the 

only way to recover these costs without subsidy froin other rate classes will be to 

dramatically increase customer charges, energy rates, or both. Under either of the 

above mentioiled approached the residentials arid commercials would be straddled 

with rate increases that would simply not be ecoiioinically feasible. 

V. LOAD FORECAST 

Q. 

A. 

Have you reviewed the load forecast used in Big Rivers‘ fully forecasted test period? 

I have not performed an alternative load forecast, but I have reviewed the forecast used 

by Big Rivers to arrive at its allocation of costs aiid rate design. I do have concerns with 

some of the assumptions used by Big Rivers and the resulting load forecast. Froin an 

overall perspective, Big Rivers’ load forecast assumes very little growth in the iiidustrial 

load and an increasing load in the rural class. This appears questionable when one 

reviews the actual historic data and compares it to the forecasted test period and 

beyoi-td. 

Please elaborate on your observation of the actual Industrial and Rural load as 

compared to Big Rivers’ load forecast. 

I compared the actual loads recorded for the industrial and rural customers for the 

periods of 2010, 2011 and 2012, as provided in the confidential response to AG 1-128 

Q. 

A. 

Direct Testiinony of Larry W. Holloway Case No. 2012-00535 
Page 22 of 41 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

. _  

13 

14 

with tlie forecasted values used in the fully forecasted test period a i d  beyond, as 

provided in tlie public response to AG 1-127. As a result, the comparison seeins to 

indicate a slight emphasis to assigning costs to the rural customers. [BEGIN 

CONFIDENTIAL] 

I [END CONFIDENTIAL1 These observations are 

shown on the followiiig tables. Table 4 illustrates tlie actual and forecasted rural 

demand froin 2010 tlvough 2016, as well as the fully forecasted test period. Table 5 

illustrates the actual and forecasted industrial demand over the same periods. Table 6 

illustrates tlie animal change in Demand for both the industrial and retail customer 

classes over tlie saine period.21 

21 

For example if a load had a demand of 1 kW for each of 6 months in a year and a demand of 2 kW for the other 6 
moritlis of a year, the aiuiual monthly demaiid would be (1 kW X 6 months) f (2 kW X 6 moiitlis) = 18 kW-Mo for 
the year. 

Aiuiual monthly demands represent the moiithly demands for every month of tlie year added together. 
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Table 4 - -Total Rural Annual Monthly Demand in kW-Mo 

2010 2011 2012 FTP 2013 2014 2015 2016 

-Total Industrial Annual Monthly Demand 
in kW-Mo 

1,780,000 

1,760,000 

1,740,000 

1,720,000 

1,700,000 

1,680,000 

1,660,000 

1,640,000 

1,620,000 

. .  
.. PI. / :  I- 

4 . . . . . . . .  7 
0 

................................ \ .  

i Actual Billed Data 0 '-. 0.d 

from AG 1-128 Response i ---_------.cc 

-:-Redacted 

.....................*......*. @ 

....... . ~ ~ 

2010 2011 2012 FTP 2013 2014 2015 2016 
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I Table 6 - Redacted - Change in Monthly Demand From One Year to the Next 

Q. Do the same observations hold for the energy use in the Rural and Industrial 

forecasts? 

A. Yes. [BEGIN CONFIDEN'I'IAL] 

CONFIDENTIAL] Nonetheless, Rig Rivers forecasts decreased and flat energy usage 

for the industrial customer class over the forecasted period. These observations are 

shown on the following tables. Table 7 illustrates the actual and forecasted rural energy 

use from 2010 tlxrough 2016, as well as the fully forecasted test period. Table 8 
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illustrates the actual and forecasted industrial energy use over the same periods. Table 

9 illustrates the aimual change in energy use for both the industrial and retail customer 

classes over the same period. 
- 

Table 7 - - Total Rural Energy Annual Use in kWh 
2,550,000,000 

2,500,000,000 

2,450,000,000 

2,400,000,000 

2,350,000,000 

2,300,000,000 

2,250,000,000 

2,200,000,000 

I 

............................... 
Actual Billed Data 
from AG 1-128 Response I 

-Reda&ed- .... .. .............................. 

2010 2011 2012 FTP 2013 2014 2015 2016 I 
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Table 8 - - Total Industrial Annual Energy in kWh 
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1 1  Q. 

A. 

13 

14 

15 

16 Q. 

17 A. 

18 

19 Q. 

What does the load forecast for the fully forecasted test period indicate? 

The forecast implies that the only growth actually expected is the growth in Rural 

Demand and Rural energy use. However, in various responses Big Rivers has indicated 

that it hopes to be able to make up for the loss of Century load with the addition of 

industrial customers. It is ironic that Big Rivers is anticipating increasing its ii-tdustTial 

sales as a way out of its financial probIeins but its actual forecasts show load growth 

oidy for Rural customers, despite recent trends. 

REMOVAL OF CENTURY TRANSMISSION REVENUES 

Have you reviewed the costs of transmission included in the cost of service study? 

Yes. Wolfram includes the bundled cost of traiisinission service in his allocation of 

costs and subsequent deteriniliation of rates using tlie fully forecasted test period. 

Transmission costs included in the revenue requirements per tlie cost allocation 

worksheets are $31,508,389 for the fully forecasted test period.22 

How are these costs allocated? 

These costs are allocated to thee  customer classes, Rural customers, large industrial 

customers and the A1cai-t smelter using the 12 CP methodology. 

Are there any costs allocated to the Century Smelter? 

22 See revised Exhibit Wolfram-4.2 as provided 1.11 response to PSC 2-36. 
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A. 

a. 

A. 

a. 

A. 

a. 

A. 

No. The premise of the fully forecasted test period is to assume the Century load is iio 

longer served by Big Rivers. In other words Big Rivers simply assumed that 1x0 costs 

projected from tlie fully forecasted test period would be recovered froin Century. 

Is this approach consistent with the various assumptions that Big Rivers has made in 

developing its revenue requirements? 

No. While this will be discussed in further detail later in iny testimony, it is sufficient at 

this point to merely state that the overall assumption of many of the costs estimated in 

tlie fully forecasted test period is that the Century load will contiiiue to receive 

transmission service froin Big Rivers. 

If the Century load remains on Big Rivers’ transmission system, is the cost allocation 

of transmission revenue requirements provided by Wolfram valid? 

The overall estimate of transmission revenue requirements based on tlie fully forecasted 

test period is unaffected. However, the allocation among customer classes would 

change. 

How would the allocation of transmission costs among customers change if the 

Century load continues to take transmission service from Big Rivers during the fully 

forecasted test period? 

Big Rivers’ cost of service study allocates the $31,508,389 of traiismissioii revenue 

requirements as follows: $15,037,920 to the Rural rate class, $3,994,404 to the Large 

Industrial rate class, and $12,476,695 to the Smelter class (Alcan only). As shown in 

Exhibit Holloway-6, if the Century load is considered to remain on Big Rivers’ 

traiisinission system, tlie $31,508,389 of transmission revenue requirements would be 
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allocated as follows: $9,901,763 to the Rural rate class, $2,630,237 to the Large Industrial 

rate class, $8,215,660 to Alcaii and $10,760,729 to Century. The result is that the fully 

forecasted test period revenue deficiency that Big Rivers is seeking to collect froin the 

full requirements Rural rate class, the large industrial rate class and Alcan is overstated 

by $10,760,729. 

DECISION TO IDLE WILSON 

Why did Big Rivers decide to idle a generating plant? 

As described by Berry, when Big Rivers received Century’s Notice of Termiiiatioii on 

August 20, 2012, Big Rivers began iinplementing its Load Concentratioii Mitigation 

Plan.23 One of the steps in the plan is for Big Rivers to idle or reduce generation when 

the market price does iiot support the cost of geiieratiiig.24 

Why did Big Rivers decide to idle the Wilson plant? 

Berry provides an explaiiation of Big Rivers’ decision in his testimony.25 As a member 

of the Midwest Iiidependent System Operator (MISO) Big Rivers must get approval to 

layup any generating station to ensure that there is not an adverse impact on 

transmission system reliability. Big Rivers assumed that because of the proxiinity of the 

Coleinaii station to the Century smelter that if Century continued to operate, it would 

not be allowed to idle the Coleinan generating plants. Because Wilson is iiot in tlie 

same proxiinity as the Century facility, Big Rivers believes that idling tlie Wilson facility 

23 

24 

25 Ibid, p.23,l.G to 1.18 
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1 will not have the same impact on trai~smission system reliability should the Century 

2 facility continue to operate (and thus require use of the transmission system). 

3 Q. 

4 

5 A. 

6 

Isn’t the Wilson plant the newest generation source for Big Rivers and less expensive 

to operate than the Coleman units? 

Yes. Big Rivers has provided a cornyarison of system fuel costs for its coal units over 

the 2014 through 2016 forecasted period in response to KIUC 2-3. 111 this response Big 

7 Rivers evaluated [BEGIN CONFIDENTIAL] 1-1 

9 

10 

1 1  

14 

16 

17 [END 

18 CONFIDENTIAL] Furthermore in response to KIUC 2-56 Big Rivers states that the 

19 fixed costs for operating Coleman and idling Wilson are [BEGIN CONFIDENTIAL] 

20 [END CONFIDENTIAL] the 2014 to 2016 time period than the 

21 costs for idling Wilson and operating Coleman. 

Has Big Rivers finalized the decision to idle Wilson? Q. 
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A. No. As stated Big Rivers must get approval from MISO before idling any generation 

facility. Currently Big Rivers lias indicated that it has not received tlie necessary ”Y-2 

report” from MISO. Additioimlly Big Rivers is also not certain whether Century will be 

operating.26 

To clarify, Big Rivers does not l a o w  for sure if it will idle either Wilson or Coleman 

Stations, but has made a far more expensive assumption that it will idle Wilson in 

presenting its requested revenue increase for the fully forecasted test period, is that 

correct? 

Yes. Big Rivers has assumed that Wilson will be idled because MISO would not allow 

Coleinaii to be idled if Century load reinaiils 011 Big Rivers’ transmission system. 

But doesn’t Rig Rivers assume that if the Century load goes away it would be 

allowed to idle Coleman instead? 

Yes. Big Rivers assumes that if the Century load is no longer on its traiisiissioii 

system, MISO would probably not have reliability coiicerns that would require Big 

Rivers to operate Coleinaii instead of Wilson. 

So Big Rivers has included the extra costs of operating Coleman instead of Wilson in 

its fully forecasted test period AND assumed that it will receive no revenue from 

Century for use of its transmission system? 

Yes. Big Rivers has played both sides of the court on this issue. The Coinmission must 

decide wl-Licli it should allow, the extra costs for Coleman, or the assumption that 

Wilson will be idled and that Century will continue to purchase transmission service 

Q. 

A. 

Q. 

A. 

Q. 

A. 

26 
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from Big Rivers. Big Rivers cannot justify both assuinptioiis in its application. 

Nonetheless, it is important to note that Big Rivers has decided to go with tlie 

assumption that Wilson will be idled, aiid this assuinptioii is continued tlu-oughout its 

financial models and the case as presented. 

VTII. WILSON LAYUP PLAN 

Q. 

A. 

Have you reviewed the Wilson layup plan that Big Rivers intends to implement? 

Yes. Big Rivers provided its layup plan in response to PSC 2-21. The layup plan is 

extensive and iiicludes inultiple spreadsheets with detailed aiid regularly scheduled 

activities, including procedures for various plant systems and equipment. Additioiially 

many of tlie activities require equipment to be secured, disasseinbled, drained, 

disconnected, protected with corrosion inhibitors, lubricated and/or periodically 

rotated or operated. In response to PSC 2-21 (e) Big Rivers describes tlie layup state for 

Wilson as: ”Mothballed - State where unit is unavailable for service, but can be brought 

back into service with tlie appropriate amount of notification, typically weeks or 

montlis.” 

What do you conclude regarding the Wilson layup plan? 

It would appear that Big Rivers is taking precautions and going to coiisiderable effort to 

Q. 

A. 

ensure that Wilson will not noticeably degrade or appreciably age while in this 

inotliballed status. 

Does Rig Rivers believe that these precautions to preserve the plant should increase 

its useful life? 

Q. 
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No. In response to AG 2-25 Big Rivers indicated it did not agree that plant depreciation 

sliould be suspended while tlie plant is idled, because "Big Rivers expects that Wilson 

Station will remain in service and available to operate as needed to cover outages at 

other stations and to maintain its environmental perinits."*7 Nonetheless, Big Rivers did 

concede that "The remaining useful life of fossil fired steam generating assets is 

typically estimated based on expected hours of operation and anticipated number of 

thermal cycles. . . ."2* But Big Rivers went on to state its belief that future depreciation 

studies would determine if the useful life of the facility was extended by the long period 

of layup anticipated. Regardless, as previously discussed, the current depreciation 

study relies heavily on tlie actual accumulated operating hours. I would recommend 

that if tlie Cominission allows Wilson costs to remain in rates during the idled period, 

the depreciation expenses should be adjusted accordingly. 

How long does Big Rivers intend to idle Wilson? 

As stated in Big Rivers' response to PSC 2-21 (c), tlie current financial model assumes 

the unit will be idled until 2019. Big Rivers also states that the "Wilson station will be 

available to operate as needed to cover outages at other stations and to maintain its 

current environmental permits." 

If Wilson is "mothballed" when it is idled, as planned, what level of activity is 

necessary to restart the unit? 

While Big Rivers has stated that the Wilson Station will be available to operate as 

needed, in its response to AG 1-111 Big Rivers indicated that it expected it would take 

27 

28 

Direct Testimony of Larry W. Holloway 

See response to AG 2-25 (c).  
See response to AG 2-25. 

Case No. 2012-00535 
Page 34 of 41 



1 approximately 43 days to restore the unit from an idled status. Additionally there 

2 would be a need to restore coiisuinables such as fuel oil, water treatment clieinicals and 

3 demineralizer resins, in addition to coal. Furthermore, the decision to idle Wilsoii also 

4 

5 

defers needed maintenance that should be performed before the unit call be restarted. 

As stated in Big Rivers’ response to AG 1-111 (g): 

6 . . . Therefore, the bare minimum cost to restart Wilson Station is $1,470,492 with 
7 tlie aforeineiitioned labor cost still to be added. It should be noted that Wilson 
8 Station has deferred inailitellance froin 2013 that amounts to $11,891,000 
9 ($7,139,000 in Capital and $4,752,000 in fixed O&M). Big Rivers plans to 

10 complete this outage work before restarting Wilson Station.” 
1 1  
12 Q. What do you conclude about the availability of Wilson to cover outages at other 

13 stations and to maintain its environmental permits? 

14 A. While I am not familiar with tlie nuances of the Wilsoii eiiviroiunental perinits and how 

these would affect Wilsoii operations, it does not appear that Wilson would be readily 

16 available except for unplanned and unanticipated leiigtliy outages. I inentioil this for 

17 two reasons. First, it is difficult to argue that in this extended layup condition that 

18 Wilson is used aiid useful for utility operations. Second, I would hope that Big Rivers 

19 does not take the ”availability” of restoring Wilsoii to service from its layup coiidition 

20 as a justification for deferring any needed maintenance at its other units. 

21 IX. RETAIL COMPETITION (DEREGULATION) 

22 Q. Are you familiar with the discussion going on in the State of Kentucky regarding 

23 deregulation for electric supply (”retail competition”)? 
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Q. 

A. 

Q. 

A. 

Q* 

A. 

It is iny uiiderstanding that this issue has been debated during the recent legislative 

session aiid inay be gaining support ainong industrial customers. 

Is this the first time this issue has been reviewed in the state of Kentucky? 

No. House Joint Resolution (HJR) 95 passed during the 1998 session of the General 

Asseinbly established a Special Task Force on Electricity Restructuring. I have 

reviewed the task force’s final report29 aiid while this report was written over a dozen 

years ago most of the conclusions and fiiidiiigs appear current to the topics being 

discussed in tlie context of this proceedings 

What were the task forces’ recommendations? 

The task force recommended that the General Asseinbly take no action to restructure 

the Kentucky electric utility industry in 2000, continue to study the issue of retail 

competition, and inoiiitor actions taken in other states that have opened retail inarkets 

to coinpetition. Given some of the findings in the study the recoininendatioiis were not 

surprising. 

How did the study’s findings support the task force’s recommendations? 

Many of the firtdiiigs at that tiine seem very current today. For example, the study 

coiicluded that retail coinpetition would ineaii that electricity prices would less than 

regulated prices with low fuel costs aiid higher with high fuel costs. As predicted by 

the study, today low natural gas prices are causing an increased interest in retail 

coinpetitioii in Kentucky. Additioiially tlie study concluded that deregulated 

29 

Special Task Force 011 Electricity Restructuring; Resfrircfuritzg Keiifiicky’s Elecfric Ufility I~idiisfry: An Assessiueizf of 
nrzd Recoiririieridntiorz for Aiture Acfioiz i i z  Keiitirclcy. 
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1 generation costs would be expected to vary across tlie state depeiidiiig on the existing 

2 

3 

4 

5 

6 
7 
8 
9 

10 
1 1  
12 
13 
14 

utility's rates. As expected electricity costs would increase for customers being served 

by low cost utilities and decrease for customers served by high cost utilities. 

Furtherinore the study fouiid that Big Rivers was oiie of oiily three utilities iii the state 

that would have stvaiided costs froin implemeiitatioii of retail coinpetitioii: 

Positive stranded costs are comprised of purchase power contracts and are concentrated 
in three utilities: Cinergy's Union Light Heat & Power, Big Rivers, and distribution 
utilities served by TVA. Their positive stranded costs collectively could range from $295 
million to over $1 billioii.1 The remaining utilities are in a "negative stranded cost" 
position, which means that the inarket value of their generating assets and purchase 
power contracts is higher than the book value for these assets in a regulated market. 
Potential negative stranded costs in Kentucky range from nearly $700 inillion to $3.7 
billion?' 

15 Q. Do you have any related experience with this issue? 

A. Yes. In 1996 the Kansas Legislature passed a bill establishing a retail wheeling task 

17 force. As part of this legislation the Kansas Corporation Commission (KCC, the public 

18 service coirunissioii in Kansas) was directed to iiot authorize retail coinpetitioii before 

19 July 1, 1999. The task force was directed to provide a final report to tlie Kansas 

20 

21 

22 

23 

24 Q. 

25 legislature? 

Legislature before the 1998 legislative session. As detailed in the legislation, the task 

force was inade up  of 23 ineinbers, iiicluding a member of tlie KCC Staff. I was 

appointed by the Coimnissioii to serve as tlie KCC Staff member. At tlie saine tiine as 

this was goiiig on, the I<CC opened a "generic" docket to consider the issue. 

Why did the KCC open a docket if the issue was already being considered by the 

30 Ibid, Fiiiding 4.A. 
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A. That was a question many people asked in the beginning but as it turned out it was, in 

2 

3 

my opinion, a good decision for a nuinber of reasons. 

First, and not the least, tlie docket allowed the KCC to somewhat isolate itself 

4 

5 

6 

7 

8 

9 

10 

1 1  

I L  

13 

14 

15 

16 

from tlie debate and remain impartial. This became iinportant as their opinion was 

sought before the task force and it allowed commissioners to defer because there was an 

open matter under consideration. As tlie issues became increasingly contentious, and 

many of tlie proposals deferred details of implementation to the KCC, it also prevented 

the coinmissioners from being accused of prejudging tlie issues. 

Second, because tlie issue had not been decided, it freed up commission staff to 

express their personal views publicly while making it clear they were not speaking on 

behalf of the commission.” 

Third, it allowed the KCC to collect utility and industry opinions and 

information and provide the results to the task force. Because tlie task force was a 

quasi-legislative body it followed legislative process, not tlie quasi-judicial regulatory 

process. Wliat this means is that while parties frequently testify before legislative 

hearings in Kansas, they do not have to do so under oath. On tlie other hand the quasi- 

17 judicial regulatory process could gather sworn testimony. 

18 Fourth, all of the proposals considered and debated by tlie task force included a 

19 large amount of decisions that were deferred to the KCC, assuming the legislation was 

20 enacted . 

21 Finally, tlie KCC is a fee-based agency and by establishing a generic docket it 

was able to get the funds necessary to cover staff time and consultant fees. 
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1 

2 A. 

3 

4 

5 

6 Q. 

7 A. 

8 

9 

10 

1 1  

o was primarily interested in promoting retail competition in Kansas? 

At that time there were a few major manufacturers and a few utilities that supported 

tlie concept. Over the two years the task force met there was iiicreasiiig support froin 

tlie enviroiuneiital coimnuiiity that saw tlie effort as a way to implement renewable 

energy aiid energy efficiency measures. 

What was the result of the retail wheeling task force’s efforts? 

I17 1998 a retail wheeling bill was drafted by tlie task force and delivered to the 

legislature where it was inet with little enthusiasm. The bill itself did not get passed out 

of a legislative committee and Kansas does not have retail competition today. 

Nonetheless the fact that the issue was debated, studied aiid discussed for several years 

was in itself a benefit. When the bill was finally drafted many of tlie parties that were 

enthusiastic at first realized tlie complexity of tlie issue. Additionally, many of tlie 

iinpleinentation details were left up to the KCC and, in my opinion, Inany of the early 

enthusiasts were not willing to contiiiue battling their issues in tlie regulatory process. 

What were the major issues debated by the retail wheeling task force? 

Primarily, They were the extent of stranded costs and how these costs would be 

recovered. As in Kentucky, the issue of stranded costs depended on tlie particular 

, .  

13 

14 

15 Q. 

16 A. 

17 

18 utility being studied. 

19 Q. How are stranded costs defined? 

20 A. 

21 

The Kentucky shxdy provides a coiicise description of the concept of stranded costs: ”A 

utility’s past iiivestmeiit costs or contractual obligatioiis that are not recoverable iii a 

competitive market.” 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

I _  

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. 

A. 

o you have some examples of stranded costs? 

In Kansas the primary example was costs related to the one nuclear plant. Wliile the 

initial plant investment was expensive, the variable operating costs of the nuclear plant 

are low. Nonetheless deregulated market prices were predicted to allow recovery of the 

variable costs, but to ”strand” tlie initial investment costs. In tlie Kentucky study the 

findiiigs indicate that stranded costs were assumed to be iiicurred by utilities that had 

made major investmeiits in coal generating plants. It was concluded that these utilities, 

including Big Rivers, would be able to recover their variable costs in a retail coinpetition 

enviroiunent, but not the fixed investment costs. 

How did either the Kansas and Kentucky task forces propose to address stranded 

costs? 

In Kansas tlie proposed legislation specifically tasked the KCC with tlie duty of 

Q. 

A. 

identifying any stranded costs and developing non-bypassable transition costs that 

would be assigned to all utility customers. The Kentucky study recognized these 

transition costs as ”stranded costs which are charged to a utility customer though some 

type of fee or surcharge.” 

If a deregulated electric market creates stranded costs for excessive generation 

investment, how are these investments treated in a regulated market? 

In a regulated electric market there are generally two key decisions. The first decision is 

whether or not the investment is needed, used and useful. For example, a utility may 

Q. 

A. 

use a new generating plant, but if there were already adequate generation resources 

and the plant is not needed, the costs are often disallowed. The second decision is 
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1 

2 

3 

4 

5 Q* 

6 

7 A. 

8 

9 

10 

1 1  

2 

13 

14 Q. 

15 A. 

whether or not the investment was prudent and reasonable. Continuing the previous 

example, even if the new generating plant is needed, if the utility spent far more than 

was reasonable or prudent to obtain the resource, often a portion of these costs are 

disallowed. 

Please describe the costs related to unneeded Big Rivers’ generation in a regulated 

and a deregulated context. 

In this proceeding there are really two major possibilities. If Century ceases to operate 

entirely, Big Rivers will have a large amount of generation investment that is no longer 

needed or used and useful in the regulated environment. In that case the Commission 

must decide if Big Rivers’ remaining customers will bear the additional costs. On the 

other hand, if Century continues to operate by purchasing power from the competitive 

market, Big Rivers will incur stranded costs and the Commission must consider 

whether or not Century will bear any of the transition costs. 

Does this conclude your testimony? 

Yes. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of 

APPLICATION OF BIG RIVERS 1 
ELECTRIC CORPORATION, INC. ) Case No. 2012-00535 
FOR AN ADJUSTMENT OF RATES ) 

AFFIDAVIT OF IARRY HQLLOWAY 

State of Kaiuas 

Larry HoIloway, being first drily sworn, states the following: The 
prepared Pre-Filed Direct Testimony, and the Schedules and Appendix attached 
thereto constitute the direct testimony of Affiant in the above-styled case. Affiant 
states that he would give the answers set fortli in the Pre-Filed Direct Testimony 
if asked the questions propounded therein. Affiant further states that, to the best 
of his knowledge, his staternents made are true and correct. Further affiant saith 
not. 



Exhibit Holloway-1 

Qualifications of Larry W. Holloway, P.E. 



-- General 

Electric industry professional with broad experience in public utility regulation, power 
plant operations, inaiiiteiiaiice and performance testing, traiisinissioii seivice, resource 
planning, procureinent aiid scheduling, utility load forecasting aiid plaiuiing, project 
management, and electric utility rateinaking. 

Work Historv and Recent Relevant Experience 

I<ansas Power Pool (KPP) 
Operations Manager 

March 2009 - Present 

Preparation of annual budget, iiicluding load forecasts, purchase power and fuel costs, 
generation capacity costs, and pool wide rate design for a wholesale not for profit 
municipal energy agency that provides 34 inunicipal utilities with generation supplies 
and transmission service. 

Responsible for securing generation resources and traiisinissioii service for KPP 
members. Oversight of adiniiiistration of service contTacts for transmission scheduling, 
Illforination techiology, aiid metering services. Coordinating of regulatory services 
arid responsible for expert testimony on transinission policy aiid services. 

Kansas Corporation Coimnission (KCC) 
Chief of Energy Operations 

July 1993 to March 2009 

Provided electric utility iiidustry expert testimony before the KCC as ineinber of KCC 
Staff .in over 40 dockets, includiiig dockets iiivolving generating costs aiid performance, 

Acted as Coimnissioii liaison before inaiiy groups including legislative coimnittees, 
industrial groups, NARUC, enviroimeiital groups, civic organizations, utility groups, 
federal agencies, regional reliability councils, transinissioii organizations aiid state 
social agencies. 

Provided presentations, courses and speeches oii a variety of KCC and industry issues 
to many groups including legislative cormnittees, regional traiisinission organizations, 
industry coilfereiices and iiiternatioiial regulatory bodies. 
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Wolf Creek Nuclear Plant -WCNOC 
BOP System Engineering Supervisor 

Browns Ferrv Nuclear Plant- TVA 
Senior System Engineer 

Trojan Nuclear Plant - Portland General Electric 
System Engineer I11 

Wolf Creek Nuclear Plant - Matsco 
Contract Startup Engineer 

Burns & Roe - WNP 2 
Nuclear Design Engineer 

Ebasco Iiic - Waterford Nuclear Plant 
Coiistruction Engineer 

FMC Iiic - Inorganic Cheinical Plant 
Project Engineer 

Kansas Power & Light - - Natural Gas Division 
Field Engineer 

June 1989 to July 1993 

August 1987 to June 1989 

October 1984 to August 1987 

April 1983 to October 1984 

September 1982 to April 1983 

June 1981 to September 1982 

June 1979 to June 1981 

June 1978 to June 1979 

Education 

Univeritv of Kansas, Kansas 
Bachelor of Science Civil Engineering, December 1977 
Bachelor of Science Mechanical Engineering, May 1978 
Master of Science Mechaiucal Engineering, May 1997 

Master of Eiigineering Management, May 1988 
Washington I State Uiiiversiw, Washingtm 

Professional Registration 
Registered Professional Mechanical and Civil Engineer, State of Oregon, 
PE license No. 12989 
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Expert Witness Testirnonv 

FERC Provided analysis and affidavit in FERC Docket ER01-1305 for the KCC, 
which led to a negotiated settlement in an affiliate purchase power 
agreement between Westar Energy aiid Westar Generating Iiic., and 
affiliate. 

KCC KCC Staff testiinoiiy in Docket Nos. 95-EPDE-043-COM, 96-KG&E-100- 
RTS, 96-WSRE-lOl-DRS, 96-SEPE-680-CON, 97-WSRE-676-MER, 98- 
KGSG-822-TAR, 99-WSRE-381-EGF, 99-WSRE-034-COM, 99-WPEE-818- 
RTS, OO-WCNE-154-GIE, OO-UCUE-677-MER, Ol-WSRE-436-RTS, 01- 
WPEE-473-RTS, 01-KEPE-1106-RTS, 02-SEPE-247-RTS, 02-EPDE-488-RTS, 
02-MDWG-922-RTS, 03-MDWE-OOl-RTS, 03-WCNE-178-GIE, 03-MDWE- 
421-ACQ, 03-KGSG-602-RTS, 04-AQLE-1065-RTS, 04-KCPE-1025-GIE, 05- 
EPDE-980-RTS, 05-WSEE-981-RTS, 06-WCNE-204-GIE, 06-SPPE-202-COC, 
06-WSEE-203-GIE, 06-KCPE-828-RTS, 06-KGSG-1209-RTS, 06-MKEE-524- 
ACQ, 07-WSEE-616-PRE, 07-KCPE-905-RTS, 08-WSEE-309-PRE, 08- 
KMOE-028-COC, 08-WSEE-609-MIS, 08-MDWE-594-RTS, 08-WSEE-1041- 
RTS, 08-ITCE-936-COC, 09-KCPE-246-RTS, and 08-PWTE-1022-COC. 

Testimony oii behalf of K I T  in Docket Nos. 09-MKEE-969-RTS, 11-GIME- 
497-GIE, and 12-KPPE-630-MIS. 
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Exhibit Holloway-2 

Frequency and Dates of Last Inspections 

Note: Examples of Pressure Relief Devices are highlighted in yellow 

bxamples iod HEP and HEP Supports are highlighted !in greed 



Tube Material & Size PM Description Frequency Equipment (Section) 

Boiler (general) 
--.1--- 

Acquisition of tube samples, vralenvalls. 
superheat and reheat needed 

Economizer Economizer Section. inspeclion and'repair 3 years 

3 yean or as 

I_... "-.- -I- ,--------..--- 
_"_"...-.-~I 

. I". I_ 

collar lo manufacluren specs. reassemble 

lidaled 1739WB-2-S 

lar lo manufacluren specs, 

d Seclion ~ 12.314" OD x 

Date of  Last 
lnsoection 

May-08 

Mar-05 

--. 
Pierced Sect=: 12-314" OD x 1-112" MW SA 106 Gr. C 

Unpierced Seclion - 16" OD x Sch. 120 SA 106 Gr. C , 

Pierced Section - 16" OD x 1-314" MW SA 100 Gr. C 
Unpierced Section - 14" OD x Sch. 120 SA 106 Gr. C 
Pierced Section - 14" OD x 1-314" MW SA 106 Gr. C 

I... 

Furnace FWW Downcomer,,-- 

Furnace SW,Downcomer 

Waterwalls 

,- 

2-114" OD x 203 MW SA 178 Gr. C 
2-112. OD x 250 MW SA 210 Gr. A 
2-112" OD x 203 MW SA 178 Gr. C 
4" OD x 319 MW SA 210 Gr. A-1 
4" OD x 319 MW SA 210 Gr. A-2 

2-114" OD x 203 MW SA 178 Gr. C 

I Rear WW - 
Load Cany Tubes @ Screen 

Furnace Roof 
WW Feeder Tubes 

Lower Arch 

HRA 

.."_ 

-I 

WW Riser Tubes ---_ 
, ...-.. - 

~ _ -  Knee Tubes 2-114" OD x 203,MW SA 178 Gr. C - 
HRA sections. inspection and repair , 

_- I I 

Furnace Roof Hdr 10-314" OD x I-11B"MW SA 108 Gr. C - I I 

Lower Furn. Front. Rear. Side WW Hdr 
Upper Fum. Front B Side WW Hdr 

8-518" OD x 1-5116"MW G O 6  Gr. C 
-_1 

8-518" OD x 1-5116"MW SA 108 Gr. C UT walenvall drains 

Side WW 

HRA Upper & Lower Side Wall Hdr 
Partition Wall Tubes 

HRA Side Wall Tubes _- 
HRA Rear &Roof (RH Pass) 

HRA Roof (SH Pass) 

Steam Tubes 
Steam Supply Tubes 

Transfer Tubes (inlet8 Oullet Spray Hdr) 

Distribuling Tubes (Prim. SH InletWdr lo HRA 
Side Wall Hdr 

Primary Superheat (C:nvection) 

.- 

-,- _.- 

SH inlel Hdr _I- 

Inlet Assembly -- 
Cow. SH Intermediate Hdr- 

Intermediate Assembly 

...-.- Outlet Assembly 
Conv. SH Outlet Hdr 

Conv. SH Transfer Pipe (Lower Sprays) 

2-1K,OD x 203 MW SA 178 Gr. C I____. 

8-518" OD x 7i8" MW SA 106 Gr. C 
1-314" OD x 165 MW SA 178 Gr. C 

1-314" OD x 165 MW SA 178 Gr. C 

--1. 

_I 

1-314" OD x 260 MW SA 210 Gr. A-1"- 

2" OD x 290 MW SA 210 Gr. A-1 
1 - 3 1 4 " ~ 1 6 5 M W S A 1 7 8 G r . C  -.I"-. 

-. 
- - 

I_ - 

1-314" OD x 165 MW SA 178 Gr. C 
_" . _ I  

4"ODx319MWSAZlOGr.A-l __ -. - lnlet-4"ODx380MWSA213T12 ---._1- 

Outlet - 4" OD x 338 MW SA 209 T12 
2-114" 00 x 220 MW SA 178 Gr. C 

Superheat sections,?nspeclion and repair 3 years May-08 

"_ "- 1--.-. -- 
8-518" OD x 718" MW SA 106 Gr. C 

12-314" OD x 1-5/16" MW SA 106 Gr. C 

- -I 

-" 2-114" OD x 220 MW SA 178 Gr. C 
..-.--. 

2-114" OD x 280 MW SA 210 Gr A-1 

2" OD x 244 MW SA 210 Gr. A-1 
16" OD x 2-11y MW SA 106 Gr. C 
14" OD x Sch 140 SA 108 Gr C 

- 
.."._ 
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Spray Conlrol Hdr - Unpierced Section (Upper 
Sprays) 

Spray Control Hdr - Pierced Section (Upper 
Sprays) 

Inlet Header Tubes 
Pendent SH Inlet Hdr 

Inlet Assembly _--_- 
Outlet Assembly 

Outlel Header Tubes 

Pendent SH Outlet Hdr _-_ 

Case Number 2012-00535 
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16"ODxSch 160SA335Pl l  

16" OD x 1-3/4" MW SA 335 P11 

2" OD x 165 MW SA 213 T12 
14 OD x 1-38" MW SA 335 P11 

Boroscope header and inspect nozzle 

Boroscope header and inspect nozzle 
__ I- . .---" 

--.- - ~ " 1 - " _  - 
-I -- ___- 

2-1/4"ODX320MWSA213T22 
2.1/4" OD X 417 MW SA 213 T22 

--"- 

_I ~ - .  
2" OD x 283 MW SA 213 T22 

23-1/2* OD x 3-5/16" MW c i 6 - i ~  Min ID) SA 335 ~ 2 2  
I__-- 

Unit Coleman 1 



Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 
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Frequency and Dates of Last Inspections 
Froin the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

I I Equipment (Section) - " " " " r - - " % b e  Material 8, Size PM Description 

of lube samples, vralerwalls, 
superheat and reheat 

Boiler (general) 

Economizer Economizer Seclion. inspection and repair 

-- 
8-518" OD x Sch. 140 SA 106Gr. E -- 

Econ. Feed Pipinq (T) - 6-518" OD x Sch. 160 SA 106 Gr. E,-,- 
10-314" OD x Sch. 140 SA106 Gr. C 

2" OD x 187 MW SA 210 W/4-5/8'& 5" Gills 
G-518" OD x Sch. 160 SA106 Gr. C 

Econ. Inlet Hdr. 
Econ. Elemenls 
Econ. Oullel Hdr -__,,_ 

-_I_ 

--l.l-l-..- 

Drum, inspeclion and repair I-------? 

l . l _ _ _ _ l ~ l _ l l _ _  
-.- 

Downcomers 
Furnace RWW Downcomer 

-..- 
Unpierced Seclion - 12-34" OD 

Pierced Seclion - 12-314" OD x 
---_ 

.-I_ - 
Uypierced Section - 16" OD x Sch. 120 SA 106 Gr. C . 
Pierced Section - 16" OD x 1-34"MW SA 106 Gr. C 
Unpierced Section - 14" OD x Sch. 120 SA 106 Gr. C 
Pierced Seclion - 14" OD x 1-3/4" MW SA 106 Gr. C 

-_ 

1 Lower Furn. F r o n t s ,  Side WW Hdr 8-518" OD x 1-5/16MW SA 108 Gr. C 
8-518" OD X 1-5116MW SA 106 Gr. C 

2-114" OD x 203 MW SA 178 Gr. C 
Side WW 1 2-114" OD x 203 MW SA 178 Gr. C 

"I---. ,, 

- " ~  2-114" OD x 203 MW SA 178 Gr. C 
2-112" OD x 250 MW SA 210 Gr. A 
2-112" OD x 203 MW SA 178 Gr. C 

"_ I- 

-.-.._. UpDer Furn. Fronl B Side WW Hdr 
10-314" OD x l-l/B"MW SA 106 Gr. C ,_ ~ 1 1 . - -  

Furnace Roof Hdr 
Fronl WW~~ -I_-- .-- 

-"- 
Rear WW 

Load Cany Tubes Q Screen 
Furnace Roof 

_I 

I_ 

.".. 
WW Feeder Tubes 4" OD x 319 MW SA 210 Gr. A-1 __ - 
WW Riser Tubes 4"ODx319MWSA210Gr.A-2 

-- "-._- -- Lower Arch 24% OD x 203 MW SA 178 Gr. c 
2 - 1 3  OD x 203 MW SA 178 Gr. C 

8-518" OD x 718" MW SA 106 Gr. C 

1-34" OD x 260 MW SA 210 Gr. A-1 
1-314" OD x 165 MW SA 178 Gr. C 
2" OD x 290 MW SA 210 Gr. A-1 

Itnee Tubes ~. 
...1..1..-- 

HRA U er & Lovfer Side Wall Hdr- 
-- Partilion Wall Tubes __ 1-314" OD x 165 MW SA 178 Gr. C _... 

,-- _._" 
I."- tiRA Side,Wall Tubes , 

HRA Rear & Roof (RH Pass) _.. 1-314" OD G S S  MW SA 178 Gr. C- - 
....... -_ HRA Roof (SHEass) ._- 1-314"OD x 165 MW SA 178 Gr. C 

--- Steam SupplvTubes 
Transfer Tubes (Inlel B Oullet Spray Hdr) 

Dislribuling Tu&s (Prim. SH lnlel Hdr lo HRA 

4" OD X 319 MW SA 210 Gr. A-1 
Inlet - 4" OD X 380 b1W SA 213 T12 

Oullel- 4" OD X338 MW SA 209 T12 
2-114" OD x 220 MW SA 178 Gr. C 

- ___. 

Frequency 

3 years or as 
needed 

-- 
Date of Las 
Inspection 

May-07 

Byears May-07 -1- 
4-- 

yearly Feb-09 ---I- 

3years May-07 --r 

Case Nuniber 2012-00535 
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--- 
Equipment (Section) Tube Material 8 Size PM Description Frequency Date of Last 

Inspection. 
-I ",__ -I.._ 

__ 
Primary Superheal (Convection) Superheal sections. inspection and repair 3 years May-07 

--.... 
SH lnlel Hdr 

Inlet Assembly 

Conv. SH lnlermediate Hdr 

Oullel Assembly 

Conv. SH Transfer Pipe (Lower Sprays) 

8-518" OD x 718" MW SA 106 Gr. C 
2-114" OD x 220 MW SA 178 Gr. C 

12-314"ODx 1-5116"MWSAlOGGr.~ 
2.114" OD x 280 MW SA 210 Gr. A-1 

2" OD x 244 MW SA 210 Gr. A-1 

14" OD x Sdi. 140 SA 106 Gr. C 

I --- 
I 

__, -I lnlermediale Assembly _I 

Cow. SH Oullel Hdr _I 16" OD x 2-114" MW SA 106 Gr. C I 

Platen Superlieater (Dlvision Wall) I------ --. 
/Superheal seclions, inspeclion and repai.7-1 

Division Wall Inlet Hdf 
lnlel Assembl 

lnlermediale Assembl 
Oullet Assembl 

Diuisinn Wall ni,lI~l Hrlr 

16" OD x 2-114" MW SA 106 Gr. C 
2" OD x 180 MW SA 178 Gr. C 
2" OD x 375 MW SA 213 T22 
2" OD x 188 MW SA 213 T i 2  

- 

2-114" OD x 150 MW SA 178 Gr C 

"--- - - . - . ~ -  

. . - " _ . ~ _ _ . I _ _ _ -  _I.-_. 
.-" I -- 

Case Number 2012-00535 
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-. - 
Finish Superheat (Pendenl) Superheal sections: inspection and repair 3 years May-07 

.- - I ~  -. I_- 

Spray Conlrol Hdr - Unpierced Section (Upper 

Spray Conlrol Hdr - Pierced Seclion (Upper 

16"ODxSch. 160SA335P11 

16" OD x 1-314" MW SA335 P11 
Sprays) -_ 
Sprays) -_--- 

Inlet Header Tubes 2"ODx 165MWSA213T12 
_I_-. 

I---- Pendenl SH lnlel Hdr 
lnlol Assembly ___, - 2-1/4"ODx320MWSA213T22 .. .-....-- _" - 

Oullel Assembly 
Oullel Header Tubes 

Pendenl SH Oullel Hdr 

14 OD X 1-318" MW SA 335 P11 

2-114" OD x 417 MW SA 213 T22 
2" OD x 283 MW SA 213 T22 

22-1/2" OD x 3-5/16" MW (16-1/2" Min ID) SA 335 P22 

I 

-.-- 

Unit CoIeman 2 



Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 
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Equipment (Section) 

Boiler (general) 

PM Description 

superheat and reheat needed 

Tube Malerial & Size 

I 

Lower Arch-'- 2 - 1 e x  203 MW SA 178C 
Roof Tubes 2-112" OD x 203 MW SA 178C . _ ~ . . _  

Convection Side Walls ___ 2-112" OD x 240 frlW SA 210 -I"..- 

1 
Economizer 

Economizer Inlet Header -_ 
Economizer Feed Pipe to Drum 

Terminal Tubes @ InleUOullel Hdr 
Econ. Assemblies 

Economizer Oullel Header 
Drum 

Case Number 2012-00535 
Exhibit I-IolIoway-2 
Page 7 of 22 

Economizer Seclion. inspection a z r e p a i r  3 y e a E  Jun-09 ' 

--... --- 
10-34" OD x 1.125" AW SA 106C 
10-3/4"ODx 1.125"AWSA106C 

2-112" OD x 220 MW SA 210 
2-112" OD x 250 MW SA 210 

.- - 
-- 

10-314" OD X 1.125" AW SA 106C 
60" ID x 4 749" rnw Drum. inspection and repair yeariy Jun-09 

Unit Coleman 3 



_ 1 _ _ - . - ~  
-....__.. 

Equipment (Section) Tube Material &Size PM Description Frequency Date of Last 
Ins ection _" --- 

Secondary Superheat (Radiant & HI-Temp) Superheat sections, inspection and repair 3 years JPun-09 

-. 
Secondary Superheat Spray Attemperaton Hdr 

.__- Secondary Superhealer lnlel Hdr -- Secondaw Superheater Tubes 

12-3/4" OD x 1 312" AW SA 335 P11 Boroscope Header and Inspect nozzle 3yean  Jun-OS 

--",,"-- _, lG"ODx1.375"MWSA335Pll 

_II 1-34'' OD x 156 MW SA 213 T l 1  

....- " -- 2" OD x 180 MW SA213 T11 
2" OD x 180 MW SA 213 T I  - "_ 

"I_ 

2" OD x 203MW SA2123511 

2" OD x 313 MW SA 213 T22 
~ -.1-_11 

l"lll-.. .."."____ .--- 
I.......,,....- ~- I -_I_ 1 4 4 "  OD x 313 MW SA 213 T22 .- -- 
~ - .  II_ 2" OD x 375 MW SA 213 T22 ~ . "  - - . - I . ~ . -  

Secondant Superheater Outlet Hdr 8-5/8" OD x 1.25" MW SA 1OGC'-' 
Superheat Safeties 2-112" - 2OOOC Consolidated 1730WD Complete disassemble, inspection and 3 years Jun-09 

Jun-OS 
re air 
Cimplele disassemble. inspection and '--" 3years _- repair 

"--.I 

2-112" - 25008 Consolidated 1533YX 

.--.. "-1 - 
_"._ -1.- "- - 

Reheater Reheat Sedion, inspection and repair 3 years Jun-09 

Reheat Spray Altemperalors Hdr 22" OD x-SA 105 Gr.2 Baroscope Header and lnspecl nozzle 3 years Jtm-09 

Reheal lnlel Safeties (4) - GOO# Consolidaled - 1775QWB' 1775QV13. Complete disassemble, inspection and 3 years Jun-09 

--- 
.- 

1785WB repair -..... 
Reheat Inlet Header ". _" 16"'ODx.G5GAWSA lOGB," I ..-- ..I.-- 

.I.. Reheat Tubes 2-11?," OD x 135 MW SA 178A -_ _-.,.. .".- 
-.-.. ~ - - .  16" OD x .500 AW SA 1OGB 

2"ODx 120MWSA213Til  

. Reheat Inlet Extension Hdr .- 
.._. 

kv'- I 2" 
OD x 148 MW Sa 213 T22 

Reheat Outlet Header 

Case Number 2012-00535 
Exhibit Nolloway-2 
Page S of 22 Unit Colenian 3 



Equipment (Section) Tube SizelMalerial PM Description Frequency Date of Last 
In- 

Boiler (general) IAcquisition of lube samples, watervratls. 1 2years I Nov-11 
I I 1- Economizer Inlet Header 110.75"OD x 1.25" MW Thickness SAlOGB IEcanomizer Inlet Header Inspection Byears I ___I_ 

/superheat and reheat 

Drum 

. - - " ~ ,  
Economizer 12.0" OD x 203" MW Thickness SA178A HF IEconornizer Section, inspection and repair I 2 years I Nov-11 

Economizer Outlet Header 110.75" OD x 1 25" MW Thickness SAlOGB /Economizer Outlet Header lnsoection I 8years I 
1Drum. inspection and repair 2 years 1 Nov-11 I 

Primary Superhealer Inlet Ring Header 10.75" OD SA..l92 Primary Superhealer Section, inspection and 2 years Nov-11 

Nov-11 

Nov-11 

repair 
2.0' OD x "165" hlW Thickness 2.5" OD x 284" MW Primary Superhealer Section. inspection and 
Thickness SA178A repair 
2.0" OD x "275" MW Thickness 2 0" OD x ,165" MW Primary Superhealer Section. inspection and 

.ll--._l 
Primary Superhealer Inlet Bank 

Primary Superheater lntermediale Bank 

2 years 

2 years 

Davncomers Drum Piping Connections Inspections 8 years 

Waten*ralls East and West 

Walewralls North and South 
Boiler Knees 

2 5" OD x .203" MW Thickness on 3" cenlers SA2lOAl Watenvall mapping and (NDE) 

2.5" OD x "203" MW Thickness on 3" centers SA210A1 Watewmll mapping and (NDE) 
2.75" OD x 240" MW Thickness on 3" centers SA210A1 Walenvall mappinq and (NDE) and B&W 

2years Nov-11 
2 years Nov.11 

2 years Nov-11 

- .  
-,.- --._I_.._ 

Primary Superheater Outlet Header 

Secondary Superheat Spray Attemperators 

.lo5 MW SA209TA1 

- - - - - ~ . -  --i 
. .  

Thickness SA 21372 repair 
18.25" OD x 2.25" MW SA335Pll Primary Superhealer Section. inspection and 2 years Oct-08 

repair 
Secondary Superheat Spray Attemperators 6 Years Ocl-08 

SecoGSupef iea ter  Inlet t- 

Thickness SA 21372 repair 
12.5" OD x 345" MW Thickness 2 0" OD x 165" MW Primary Superhealer Oullet Bank IPrimary Superheater Section, inspection and! 2 y e a ~ m ' k l  

inspections 
2 0- OD x 230" MW Thickness Lead Tube each bank 
SA213 TP304TH Other tubes SA209 T1A and SA 213T2 

Superheat sections. inspection and repair 2 years Nov-11 

Secondary Superheater Intermediate 

Secondary Superheater Outlet 
--_- 

2.0" OD x "230" to .180" MW Thickness SA 213 T22 

1.75" OD x 316" MW Thickness SA213 T22 

Superheat seclions. inspection and repair 2 years Nov-11 

Superheat sections, inspection and repair 2 years Nov-11 -1 
Thickness SA-335P22 

Main Steam Safeties (1) each - Crosby, sizo 3MG-HCA-98W. (1) each - 
Crosby sue 2 112 KZG-HCA-98W. 

Main Steam Inlet Header IoTurbine after Wye 17.75 OD x 1.875'MW Thickness 15.0' OD x 1.125" 
fAW Thickness SA-335P11 atlachmenls 

Main Steam Hangers G1 inspect and adjust hangers. outage years Annually Hot 

G k r  lest on Header..lnspection for liqament 
G1 lnspect 8 Reset all of Ihe Boiler Saleties 

Inspect ivelds. monitor creep. inspect 

4 years Nov-11 

8years Apr-07 

petform inspection altachments on selected Inspection 
hangers Apni 2010 

Cold 
Inspection 

Nov 11 
Nov-11 Cold Reheat Safeties (2) each - Crosby sue 4QB-HC-3GW, (2) each - Crosby Gl Inspect B Resel all of the Botler Safeties 

sue 6R8-HC3GW. 
4 years 

Cold Reheat Sleam Hangers G1 inspect and adjust hangers, outege years Annually Hot 
perform inspeclion altachments on selected Inspection 
hangers April 2010 

Cold 
Inspection 

Nov 11 

Nov-11 

Nov-11 

Nov-1,1 

Reheal Outlel Header 28.75 OD x 2.26 FdVJ Thickness 25.5" SA-335P22 B g  Rivers had BBM' perform Hone and 4years Feb-04 

Reheat Me1 Header 

Reheat Inlet Bank 

Reheat Intermediate Bank 

Reheat Oullet Bank 

27.5' OD x 1.625" MW Thickness SA-106C 
2.50' OD x .169 MW Thickness 2.50" OD x ,180" MW 
Thickness SA178A 
2.W OD x ,203' MW Thickness 2.50" OD x .180" MW 
Thickness ~ ~ 2 1 3  no repair 
2.25' OD x .148" MW Thlckness 2.25" OD x ,188' UW 
Thickness SA213 T22 

Cold Reheat Inlet Header Inspection 
Reheat Inlet Section. inspection and repair 

Reheat Intermediate Section. inspection and 

Reheat Oullet Section. inspection and repair 

8 years 
2 years 

2 years 

2 years 

Glow lest on Header. Inspection for ligament 
aacking. none found 

Reheal Outlet Safety (1) each - Crosby sire 6RG-HCA-3BW G1 lnspecl8 Reset all of the Boiler Safelies 4 years Nov-11 

Inspect welds. monitor creep, inspect 4 years Apr-07 
atlaclImenls 

perform inspection attachments on selected Inspection 
hangers April 2010 

Cold 
Inspection 

Hot Reheal Inlet Header to Tuame ater Wye 

Hot Reheal Steam Hangers G l  inspect and adjust hangers. outage years Annually Hot 

24" XI ,067" MW A335 P22 

, I N o v l l  
~~~~~ ~~~ 

t Main Steam Outlet Header i23.75 OD x 3.25" MWThickness 25.5" OD x 4.125" MW /Biq Rivers had ~ i i w  perform Hone and i 8 years +& ---- 

Case Nuiiiber 2012-00535 
Exhibit Hollo~vap-2 
Page 9 of 22 Unit Green 1 



Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

Equipment (Section) Tube SizelMaterial PM Description Frequency Date of Las 
In- 

Boiler (general) Acquisilion of tube samples, walenvalls. Zyears May-09 
suDerheal and reheat 

9 '  

110.75 OD x 1.25' MW Thickness SAlO6B IEconomlzer inlet Header Inspection , I 8years I 
12"O" OD x ,203" MW Thickness SA178A HF \Economizer Section, inspeclion and repair I 2 years I May-09 

. .  
and repair 

2.0" OD x "165" MW Thickness 2 5' OD x 284" MW Primary Suiperheater Section. inspection 
Thickness SA178A and repair 
2.0" OD x ,275 hlW Thickness 2.0 OD x "165" MW Primary Suiperheater Section. inspection 
Thickness SA 213T2 and repair 
2.5" OD x "345" MW Thickness 2.0 OD x ,165" MW Primary Suipertlealer Seclion. inspeclion 
Thickness SA 213T2 and repair 

and repair 

Primary Superhealer Inlet Bank 

Primary Superhealer lnlermediate Bank 

Primary Superheater Oullel Bank 

2 years May-09 

2 years May-09 

2 years May-09 

Primary Superheater Outlet Header 18.25" OD x 2.25 MW SA335P11 Primary Suipcriiealer Section. inspeclion 2 years May-09 

Secondary Superheat Spray Attemperators )?Fondary Supertieat Spray Attemperators 6 Years May-09 

- 

-- 
insneclions 

Secondary Superhealer Inlet 

Secondary Superhealer lnlermediate 

2.0" OD x 230" MW Thickness Lead Tube each bank 
SA213 TP304M Other tubes SA209 TlA and SA 21352 
2.0" OD x 230" to 188" MW Thickness SA 213 T22 

Superheat sections. inspeclion and repair 

Superheat seclions. inspection and repair 

2 years May-09- 

2 years May-09 
" _- 

Case Number 2012-00535 
Exhibit Holloway-2 
Page 10 of 22 lJnit Green 2 



Frequency and Dates of Last inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

Equipment (Section) Tube SizelMaterial 

Boiler (general) 

PMfWork Order Description 

PM-OUTAGE H-1 OBTAIN A TLJBE 
SAMPLE from - Acquisition of tube samples, 

I Iwalerwalls. suDemeat and reheat 
Economizer 2.5" O.D. x ,250 MW SA-210 A1 I . -- 

10.75' O.D. x 1.125"Av. Wall I SA-106 Gr. C I? Inlet Header 

..._._.-- ___I___.-. 
Oullel Header 10.75" O.D. x 1.125" Av. Wall/ SA-106 Gr. C 

ll---....l. I 

Drum 

Furnace Waterwalls 

Rear Wall 

- 
.- 

Sidewalls Front Wall 2 5" 0 D. x 203 MW I SA-178 Gr. C 

Knee Tubes 2.5' O.D. x 203 MW I SA-178 Gr. C 
Rear WW deflection tubes 3.0" O.D. x 2 4 0  MW I SA-178 Gr. C 

_-.-.--....-- 

. . ~ . . "  . . ~ - ~ -  _" 

Watorwall Headen 

Drum Safeties 

Lower Fumace Side WW Header 

Front WW Release Header 

Roof Release Header 

Convection Rear WW Release Header 

Furnace Rear Hopper Header 
Furnace Side Hopper Header 

Primary Superheater 

Upleg Assemblies 

--."--"..--_.-. ~ .... ---~- ~ . - .  
8.625" O.D. x 1.250" Thk. I 

8.625" O.D. x 1.250" Thk. I 
8.625" O D  x 1.250" Thk. I 

8.625" O.D. x 1.250" Thk. I 

8 625" O.D. x 1.250' Thk. I 

18.5" O.D. x 2.375" Thk. I 
1 6  0 D. x 2.000" Thk. I 

SA-106 Gr. C 

SA-106 Gr. C 

SA-106 Gr. C 

SA-106 Gr. C 
10.750" OD. x 1.3750" Thk. I SA-106 Gr. C 

SA-106 Gr. C 
Downcomers 16' O.D. x 1.218" Thk: I SA-106 Gr. C 

SA-106 Gr. C 
SA-106 Gr. C 

. " _ - ~ - - - I . - - "  ~ - -  
- ---1- 

Fumace Rear WW Releaser H e a d e r  --_-..-_- 
-.__.I- ---- 

--" 

2.5" 0.0. x 203 MW I SA 178 Gr. C 

Inlet Header - 10.75" O.D. x 1.375" Thk. I SA-106 Gr. C 
_II._. 

Outlet Header 14" O.D. x 1.375"Thk. I SA-335 P11 
iadiant Superheater (High Temp. 1.750.0. x.156ThkISA-213T22 

1.75 0 D. x 313" Thk I SA-213 T22 
Superheater) Inlet Section 

Outlet Section 

H-1 BOILER HEADER CONDITION 

TEMP REHEAT OUTLET HEADER, THE 
RADIANT SUPERHEAT OtJTLET HEADER 
THE ECONOMIZER INLET AND THE 

111. PO: 204368 
H-1 BOILER HEADER CONDITION-" 

TEMP REHEAT, THE RADIANT 
SUPERHEAT, THE ECONOMIZER INLET 
AND THE ECONOMIZER OUTLET 

PM-OUTAGE H.1 18 MO DRUM INSPECT 
FOR BLR. PERMIT RENEWAL 

Watenvall mapping and (NDE) 

Boiler Chemical Clean 

PM-OUTAGE H-1 OBTAIN TIGHT WIRE 
OF RWW DEFLECTION TUBES 

ASSESSMENT - INSPECT THE HIGH 

LOWER WW HEADERS AS PER RFQH-11 

ASSESSMENT - INSPECT THE HIGH 

HEADERS AS PER RFQH-08-176 

--I.. 

na 

na 

PM-OUTAGE H-1 DYE CHECK SOUTH 
WATER WALL HEADER TUBES 

~ 

-.._I--. 

. . ~  
. - . ~ . - - " ~  

PM-H-1 OUTAGE INSPECTION OF 
RADIANT SUPERHEATER INLET 
PM-H-1 OUTAGE INSPECTION OF 
RADIANT SUPERHEATER OUTLET 
SFCTlnN 

blain Sleam Inlet Header 16- O.D. x i ,375- nlk I SA- PI I 
Main Steam Outlet Header lo' O.D. x 2.5"Thk. I SA435 P22 

East Superheal Spray Allemperator 

West Superheat Spray Allernpentor 

Frequency 

2 years 

---..-.. 

H-1 BOILER HEADER CONDITION 
ASSESSMENT - INSPECT THE HIGH 
TEMP REHEAT, THE RADIANT 
SUPERHEAT. THE ECONOMIZER INLET 
AND THE ECONORIIZER OUTLET 
HEADERS AS PER RFQH-0E176 

PM-OUTAGE - INPSECT H-1 EAST 
SUPERHEAT SPRAY ATTEIUIPERATOR 

SUPERHEAT SPRAY ATEMPERATOR 
PM-OUTAGE - INPSECT H-1 WEST 

2 years 

2 years 

__.-- 

2 years 

10 years 
2 

2 

na 

2 years 

2 years 

lnsaection 
Apr-12 

Apr-12 

Apr-12 

Mar-09 

Apr-12 

m L - "  
Apr-12 

Dec. 05 
Apr-12 
Apr-12 

Apr-12 

Apr-12 

Apr-12 

Apr-12 

Case Number 2012-00535 
Exhibit Holloway-2 
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Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

I Equipment (Section) I Tube SizelMaterial I Ph5IFNork Order Description I Frequency I Date of Last] 

BN6140. Capacity 340,400 #/hr. 

- 1#BFIG142. Capacity 201.056 # h r  
Reheater Safety Valve # l  lSize 4'. Style 4-1755OWD-1-S. Sel535, Shop :: I 

I h 6 3 5 4 .  Caoacilv 214.510 fimr I I I I 
~ - - 1  

IhQ. Capactty 129.613 I I I - - -  I -  I 

t # 6 F.W. Heater Water Side Sire %', Type 1995TIHP-1. Set 3000. Shop 8 37210. 
I 

4 years Mar- 1 1  
- -- ----_I Capacity 5,521 

__I 

Case Number 2012-00535 
Exhibit Holloway-2 
Page 12 of 22 Unit I-IMPL 1 



Equipment (Sectlon) Tube SizelMaterial PMiWorlc Order Description Frequency Date of Last 
Inspeclion 

Boiler (general) PM-H-2 OUTAGE OBTAIN ATIJBE 2years Feb-12 

Pyears Feb-I2 Economizer 
lnlel Header 10 75" OF-- Apr-10 

Oullel Header 1075"OD x l  125"Av Walil SA-106-Gr C Apr-10 

Drum PM-H-2 OUTAGE 18 MO DRlJM INSPECT 2 years Apr-IO 

SAMPLE FROM THE FOLLOWING AREAS .---" "1--- __.- 

---. --" 2 5" 0 D x 250 MW SA-210 A1 
I- 

- 
- .- 

FOR BLR PERMIT RENEWAL ~- ~ - - - - - - I "  - 
Furnace Water walls 

Rear Wall 

- " I ~  

Sidewalls Fronl wall 25"OD x 203MW I SA-178 Gr C Waler wall mapping and (NDE) 2 years Apr-10 

Boiler Chemical Clean OCl-08 

Knee Tubes 2 5" 0.D x 203 hlW I SA-178 Gr C na na Feb-12 

Rear WW d e n i x n  lubes 3.0 0 D x 240 MW I SA-178 Gr. C PM-H-2 OUTAGE OBTAIN TIGHT WIRE 2 years Apr-IO 

- II_ 

- 
OF RWW DEFLECTION TUBES ~ - .  _" ~ I_.- ~ - -- 

Water wall Headers 
Drum Safeties 8.625" O.D. x 1 250" Tlik. I SA-106 Gr. C 

Lower Furnace Side WW H e a c  8 625" 0 D x 1 250" Thk I SA-106 Gr C PM-OUTAGE H-2 INSPECT THE LOWER 2 years Apr-10 

SA-106 Gr. C Apr-IO 

Roof Release Header 8 625" 0 D x 1 250" Thk I SA-106 Gr C 

__.--"-.-" 1 - ~ - " .  

WATER WALL HEADER 

WALL HEADER TlJBES 

- - - ~ -  -~ 
Fronl WW Releaser Header 8 625" 0 D x 1 250" Thk I PM-H-2 DYE CHECK SOUTH WATER 

-----. .---1-- -- 1-1-1 
Furnace Rear WW Releaser Header 10.750 0 D x 1 3750" Tlik I SA-IO6 Gr. C 

Case Number 2012-00535 
Exhibit riolloway-2 
Page 13 of 22 Unit I-IMPL 2 



Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-1-10 

Tube SizelMaIerial I Equipment (Section) 

I__.-- - 
Norlh Easl DNm Safety 

Sou\h East Drum Safety 

West Drum Safely 

Superheal Slearn Line Safety 

Rehealer Safely Valve #1 

Reheater Safety Valve :: 2 

Sue T, Slyle 1759WA-2-S. Set 2200. Shop 1 BN63474. 
Capacity 383.700 Whr 
Size 3’. Slyle 1759WA-2-S. Sel @ 2230. Shop :: 
BN6340. Capacily 340.400 #lhr 
Size 3’. Slyle 1749WA-1-S. Set @ 2260. Shop # B N G G  
Capacily 420,500 Blhr. 
Size 2-112‘. Style 1730WD-1-S. Sel2040. Shop :: 
BN6350. Capacity 201.85G t:/Iir 
Sue 4‘. Slyle 17550WD-1-S. Sel535. Shop # BN6146. 
Capacily 214.510 ::/hr 
Sire 4’. Slyle 1775OWB-1.S. Scl580. Shop X BNS352. 

- 

Capauty 205.698 XIhr 
Sire 4-, Slyle 1775OWE-1-S. Scl595. Shop # BNGl43.” 
Capawly 272.353 Xmr 
Size6‘. Style 1705RWE.1-S. Set610 Shop:: BN6145, 

Rehealer Safety Valve #3 

Rehealer Safety Valve $4 

-- r-- , . 
Slze 2J3, Slyle J025-STMC. Sel50. Shop 35442M3,- 
Capacity 4484 
Sue %’ x 1’. Stvle 1994C. Sel400. Shop X TI4 56304, 

-- - 

-. 

CaDaalv 5681 

t __ . .  
# 6 F.W. Healer Steam Side ISize 2-112. Style 1912 JC-2. Set 650. Shop3 TH 72856 

BOILER SAFER VALVES 

Feb-12 

4yea1-5 Feb-12 

Feb-12 

4years Feb-12 

4years Feb-12 

4yean Feb-12 

4years Feb-12 

4years Feb-12 

4 5 a r s  ~ e b . 1 2  

-____ I “years 

Ph4.H-2 OUTAGE FIVE YEAR Pht OF L P 
HEATER SAFETY VALVES 

---I-”.-_- 

- . - ~  

- - _I 

-I 

PM-H-2 OUTAGE FIVE YEAR Ph4 OF H P 
HEATERSAFWVALVES 

Feb-12 I 4ye2n 1 Feb-12 

4years Feb-12 

I 4years I Feb-12 

Case Number 2012-00535 
Exhibit 1-Iollo.rvay-2 
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Equipment [Section) Tube SizelMaterial PMlWork Order Description Frequency Date of Last 
Inspection 

Boiler (general) PM-OUTAGE R-1 OBTAIN ATUBE Sep-08 

Economizer 2.0" O.D. x ,150 MW SA-178 Gr. C Zyears Sep-08 
llpleg Assemblies 

Inlet Header 
Outlet Header 

.--". SAMPLE " . _ ~  

.---_ 
2.52" O.D. x ,180 MW I 

12.75" 0 D. x 1.125" Av. Wall I 

8 625" O.D. x 1.100" hlin. Wall I 

SA 178 Gr. C 
SA-106- Gr. B 
SA-106- Gr. C 

-~ 
-.___-- --- II 

.--_I - - . - - - - ~  
DNm PM-OUTAGE R-1 18 MO DRUM INSPECT 2 Years Sep-08 

-I- F e R  PERMIT RENEWAL - 
Furnace Watewalls 

Rear Wall 

Knee Tubes 

Upper Furnace Arch 

-...- 
Sidewalls Front Wall 3.250" 0 D. x 220 MW I SA-178 Gr. C Watervtall mapping and (NDE) 2 years 

.I I ~ . - -  

B z r  Chemical Clean 10 years Jun-04 
3 250" 0.D x 220 MW I 

3 250" O D  x "220 MW I 

SA-178 Gr.C 

SA-178 Gr.C 
I ~~~~ 

- .I... _I--.. 

Drum Safeties na na 
Lower Side WW Header 18.5' O.D. x 1 5 Min. Thk. I SA-106 Gr. C REPLACE R-1 LOWER WATERWALL na Sep-08 

SA-106Gr. E 
HEADERTUBESTUBS _.._" 

Lower Side Sloping Headen 

Front Hopper Header 

Rear Hopper Header- 

Lower Sedion Downcomer to Hopper Header 

Dovmcomer Pipe to Plalen Header 

Primary Superheater 

10.750" O.D. x 1.125Ave. Thk. I 

18.5" O.D. x 1.5 Min. Thk. I 

21.5" O.D. x 1.40" Min. Thk. I 
- 7 E : D .  x 1" Min. Thk. I 

21.5" 0.D.. x 1" fulin. Ttik. I 

16" O.D. x 1.031" Ave. Ttik. I 

-. - 
SA-106 Gr. C 

Plallen Headers 16" O.D. x 1" Min. Thk I SA-106 Gr. C Visual inspection 2yeaffi Jun-04 
1- , _.. 

SA-106 Gr. C 

SA-106 Gr. C 
SA-106 Gr. C 

-. 
- 

I 

SA-106 Gr. B 
-I 

I 

. .  
RADIANT SUPERHEATER 

,l."l" I._ - . - ~ - ~ ~ -  I- ~lnletlubes-2.5"O.D.~.165MWSA213Tll 
Main Steam Inlet Header 

Main Sleam Outlet Header 14" 0.D.x 1.375/1.15O'Thk.I SA-335 

12.750' O.D. x 1.150- Thk I SA-106 Gr. C 

PI1 
Boiler Safeties PMOUTAGE R-1 INSPECTION OF 

BOILER SAFEN VALVES 
4 years June - 08 

Case Number 2012-00535 
Exhibit Holloway-2 
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Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

-- . - ~  
TYPE 1811 JB-6X; SIN BY72824; SET @ 450 PIG; 
CAPACITYN27786 I/HR; SlXE 1-1/2"; LIFT 321"; 

DALCO INC. $40695.1; 

TYPE 19096MC-LA-MT-FT; SIN TM29851; SET @ 
2000 PSIG; CAPACIN ll5CPM WATER: SIZE 314'; 

DALCO INC. $40695-7; 

TYPE 1811HB-3X: SIN BY77106; SET Q 250; 
CAPACIN 9647 LBSIHR; SIZE 1-112"; LIFT ,250"; 

DALCO INC. tX0695-2; 

TYPE 19096MC-LA-E-FT; SIN TM 29847; SET Q 
2000 PSIG; CAPACITY 115 CPM WATER; SIZE 314'; 

DALCO INC. $406956; 

HEATER SAFETY VALVES 

4 years 

"-1--"- -- I_---_. 

4 years 

__." - 
4 years 

-__-.--. "_...-.I__. -- 
4 years 

$ 1  F.W. Healer Sleam Side 

Healer Wafer Side 

I 2 F.W. Healer SIcam Side 

TYPE 151 1K-XIP; SIN BY72484; SET Q 50 PSIG; 

N P E  1982C-XLS; SR4 TM29920; SET Q 

4 years 
CAPACITY 550 LBSIHR; SIZE 4'; DALCO INC. $40695- 275PSIG;--''--~-.--"------- 

lalo of Lasl 
Inspection 

June - 08 

June - 08 --. 

June - 08 

--- 
June - 08 

--.-- 
June - OB 

June. 08 

June - 08 

---- 
June - 08 

June - 08 
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DNm IDrum, mpedon and Rpair I 2yean I Nov-09 
Downcummers 

Walanwlls WatorwaU mapplng and (NDE) 2years Nov-ot) 

FeedwS 6' sd, #I60 SAlOBC 
Risen Fmnt 6. sd, t l 6 0  SAIWB 

Rbm SIde V Sch #I60 SAlOeB 

RbmRRaf 6"Sch#160SAl08B 

FwLoWer 3DODx.318MWSA210C 

Fw med 3"ODx ,368 MW SA21OC 

RN upper 3. OD x .280 MW SA21OC 
RW Lower 3' OD x 318 MW SAZIOC 

RW Rdled 3. OD x .366 MW SMIOC 

RW Upper 3'ODx 28OMWSA21OC 

RW Suppart 3 5 OD x .405 MW SA21 Dc 
sw L W  '3' OD x 310 MW SA21OC 

sw med 3. OD x .380 MW SAZlOC 

sw U P W  3" OD x 280 MW SA21OC 

Sleam Supply to roof 6" Sch 11160 SAlOeB 
Roof 2.25ODx 2201MwSAz13111 

HRA RW Upper 1.750Dx 190MWSA213T2 

HRA RW Lower 
Partrtcon WaIl Feeder cSch#lw)SAlOBc 

Partitlon Wall Screen 
ParUUon Wall Support 
Patiition WaU Lower 
Pnrtnlon Wall Riser 

I 
(24" OD x Sch 160 SA1 06C I I I 

na M 

- 

1 7 5  OD x .187 MW SA178C 

T OD x 217 MW SA213T2 

2.375" OD x 382 MW SA213T2 
T OD x .250 MW SA178C 

c Sch#160 SAIOBC 

HRA SW Lowar 1 7 5  OD x .I87 MW SA170C 
HRA SW Transfer Upper 6'Sch#160SAlWC 

HRA SW Transfer Lower 8. Sch #l60 SAIOeC 
HRA SW Vestibule Feed 6' Sch 8160 SAIWC 

HRA SW Veslibule T OD x 266 MW SA213T2 

HRA SW Vashbule COmW 2375'OD; 440MWSA213T2 
HRA SW Vesbbule Riser V sct, PI160 SAIWC 

HRA FW Support 2 2 5  OD X 372 M W  W 1 3 T 2  

HRA RN Feeder 6~Sch#160SA1WC 

HRA Fmnt Upper Saaen 
HRARN Lower 

-_ - 

HRA SW Upper 1 7 5  OD x .im MW ~ ~ 2 1 3 ~ 2  

--- 

- 

T OD x 286 MW SM13T2 

2' OD x 250 MW SA178C 
HRA FW RIser 6'SCh#160SA1osC 

Case Number 2012-00535 
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Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

llnlel 12' OD x .214 MW SA2lOA1 I I 
2.25 OD x 339 MW SA21OA1 
2.25 OD x .250 MW SA213T11 
T OD x .21 I MW SA213T2 

-- 

I 

- 

Superheat d o n s .  inspWon and repair 2 years Nov-09 'A' Platen Superheater 
"B' Platen Slrpemealer Superheat sections. inspection and repair 2 years Nov-09 
Inlet Header 18.75 OD x 2.125 MW SAlOGC Take MT readms. and repilcations on 2Years Nov-09 

- 

atladlment welds 
Anemperalor 1st Slage 20' OD 6yrs NW-09 
Attemperalor 1st Stage 20. OD 6yrs Nov-09 

Inlet Bottles 
Outlet Header 8.625- OD x 1.1325 AW SAIOGC Take MT ~ d I n g 6 .  and replfcaliofls On 2years Nov-09 

lnlel Uemenis 1.75 OD x .280 MW SA213Tll NW-09 
Outlet Elements 1.75- OD x .3M) MW SA213T22 NW-09 

8.825" OD x 1.5 AW SAIOGC 

attxhment welds 

Lead Etemenk 
Risers 4'0Dx.429MWS4213TZ 

1.75" OD X .238 MW SA213TP304U 

Superheat sections. InyKdlon and repair 2 years Nov-09 
na na M 

-. I__ 

msh Superneat 

Inlet Header 
Attemperalot 2nd Sbge 2(r OD Boroscopic examination d header, node 8 yervs N o v a  

Anemperator 2nd Slage 20' OD Bor~scopfc examinatJon of header, nozzle 6 years Nov-09 

outkat Header 31.5 OD x 5.375 MW SA335P22 N O W  
Log 1 Elements 2.250Dx.23JMWSA213Tll 

2.25 OD x .282 MW SA213TP304H 
2.25 OD x ,413 MW SA213T22 
2 2 7  OD x .363 MW SA213T22 
2.25 OD x "482 MW SA213122 
T OD x .253 MW SA213TP304H 

T OD x "293 MW SA213TP304H 
T OD x 225 MW SA213TP304H 

2W OD x 2.375 MW SA335Pll 

removed and bpeded 

removed and Inspected 

Leg 2 Elements 
leg 3 Elements 
Leg 4 Etemeids 

- 
- 

.-. 

Rehealer I IRehenl sedion, irtspdon and repair I 2Yean I N o v a  I 
na na M 

Inlet Header 30. ID SA335.W 
Inlet vel l id legs 
Unhealed outlet tubes 

Attemperalor Spray (Lefl) 
Anemperalor Spray (Rlghl) 
HoikOntal legs 1-9 25mODx.180MWSA178A 
Homntal legs 10-13 
Honzonlal legs 14-15 
Horizontal legs 1617 
Horizontal leg 18 

2.5 OD x .lBo MW SA178A 
2.25 OD x .180 MW SA213-T22 

Outlet Header 34' ID SA335P-22 

- 

-_ 
2 5 OD x .180 MW SA213T2 
2.25, OD x .I80 MW SA213T11 
2 25' OD x 200 MW SA213T22 
Z'OD x .1!X Mw SA213TP304 I 

__- --- 
Headers 
Bciler Feed Pump Svdton and Dkharge 
p m 9  

DA Slorage Tank 

DA Healer 

--_.- 
na 
Perform Guided Long Wave Testing on ulrs 
piping lo determine vl'mning and Flow 
Assisled Cornsion 
Perform MT inspecUon on all drcumferenllal 
welds, longitudinal welds, nonles, exlorfor 
leg suppo~Is. and inlerior attachment d s .  
Perform UT Measuremenls on lhe heads, 
shell, and dowwumers. 
Periorm MT inspection on nll drcumferenUal 
welds, longitudinal welds, nozzles. exterior 
leg supports, and Interior allSChmenl welds. 
UT Measurements should be taken. and 
anylhlna under . 4 W  should be marked up 
for wetd repairs. 

na 
6 Years 

Nov-09 
Nov-09 

Nov-09 

Nw-09 

Unit Wilson 



Frequency aid Dates of Last Inspec tions 
From tlie Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 
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Frequency and Dates of Last Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 
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Frequency and Dates of Ldst Inspecctions 
From the Big Rivers Boiler Condition Sprecdsheet provided in AG 1-110 
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Frequency aild D&s of Ldst Inspections 
From the Big Rivers Boiler Condition Spreadsheet provided in AG 1-140 

Valves. lnspecl 8 Repair 

Boiler. Safety Valves, Inspect R e p a t  

Consolidaled 8". 30 
LG9034; Dwg. # 61 

__-___.-- 
Sld. RF; Style - 1905 JI Pl-1; 

Serial #: TG30739 

iler, Safely Valves, 
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Exhibit Hollowa y-2 
Page 22 of 22 Unit Wilson 



Exhibit Holloway-3 

RUS Communications on Creep Testing 



WaRph A ~ ~ w o ~ ~  

[FKOaO: Billie Richert 
Sent: 
TQ: 
CC: Ralph Ashworth 
Slabjecft: 
A@achm@wt%: 

a 

Tuesday, December 11,2012 3:39 PM 
James J. Murray Cjames.murray@wdc.usda.gov) (james.murray@wdc.usda.gov) 

Follow-up to your two questions re: Depreciation Study 
Creep Testing All Units Next ScheduIeAsx 

Jim, 
To follow-up on your two questions related to our depreciation study: 

1) All of the major maintenance that has been deferred is scheduled to be completed by the end of 2015. 
2) Next creep testing scheduled by unit - see attached 

Thanks, 
Billie 
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Exhibit Holloway-4 

RUS Communications on Deferred Maintenance 



E L  E C T R I C C: 0 R P 0 RAT1 0 N 

201 Third Street 
P.O. Box 24 
Henderson, KY 424 1 9-0024 

www.bigrivers.com 
270-827-256 1 

February 6,201 3 

Mr. Chris Tuttle 
Acting Deputy Assistant Administrator 
Rural Utilities Sgvice-Electric Program 
United States Department of Agriculture 
Room No. 51 35-S 
1400 Independence Avenue, S.W. 
Stop 1510 
Washington, D.C. 20250 

Subject: Kentucky 62 - Big Rivers Electric Corporation 

Dear Mr. Tuttle: 

Please refer to your letter to me of December 27,2012, approving the new depreciation rates 
proposed by Rig Rivers Electric Corporation (“Big Rivers”). A copy of that letter is attached for 
your convenience. In that letter you conclude that certain Big Rivers’ major maintenance and 
inspection practices, as described in the Executive Summary of the Bums & McDannell 
Depreciation Study, are not acceptable to the Rural Utilities Service (“RUS”). You direct that 
Big Rivers “needs to r e m e  their scheduled major inspections and maintenance per prudent 
utility operations promptly,” and ask that Big Rivers inform you of its timeiine for getting that 
matter resolved. 

Big Rivers takes very setiousIy its obligations to its Members and the RUS ta maintain its assets 
in accordance with prudent utility practice. The purposes of this letter are to furnish assurance 
that Big Rivers is properly inspecting and perfarming major maintenance on its assets, and to 
provide the maintenance schedule Big Rivers developed in May of 2012 to perform certain 
maintenance projects that had been deferred. 

Big Rivers has selectively deferred certain inspection and maintenance activities since 2009 to 
assure that it will achieve its financial covenant performance requirements during a period of 
depressed wholesale power market prices and an unusually weak economy. But Big Rivers did 
not stop maintaining its assets. It selectively chose certain activities to complete, and others to 
defer, in order to continue to maintain a prudent level of maintenance while Big Rivers was 
adjusting to an economy in recession. 
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Mr. Chris Tuttle 
February 6,2013 
Page Two 

--- 
Big Rivers Generating Fleet 2008 2009 
Equivalent Forced Outage Rate (EFOR) * 4.8% 4.1% 

As a result of those efforts, Big Rivers’ generating fleet has been very reliable since the closing 
of the Unwind Transaction in July 2009, and has consistently performed in the top quartile of its 
peer group in Equivalent Forced Outage Rate (“EFUR”), which we benchmark through 
Navigant’s GKS system. The table below shows that Big Rivers’ generating plant reliability has 
improved over the last five years, indicating the effectiveness of Big Rivers’ maintenance 
program. 

2010 2011 2012 
3.6% 4.1% 3.5% 

The following graph illustrates the downward trend (lower is better) in EFOR over the Iast five 
years. 

Equiwalent Forced Outage Rate 
(EFOR) 

Burns & McDonnell agrees with the prudency of Big Rivers’ past maintenance practices and 
future maintenance plans in testimony filed with the Kentucky Public Service Commission on 
January 15,2013, with Big Rivers’ application for a general adjustment in rates. An excerpt of 
that testimony is attached for your information, and the full testimony is available under tab 7 1 
of the copy of the application that Big Rivers sent to RUS on January 15,201 3. 

The deferred maintenance schedule Big Rivers developed in May of 2012, and provided to Mr. 
James J. Murray by email dated December 12,2012, affirms Big Rivers’ intention to continue to 
perform major maintenance on its assets in a prudent and timely manner. That table is 
reproduced below, and remains unchanged from the version provided in December of 2012, and 
shows Big Rivers’ timeline for performing the selected items of maintenance that were 

Case No. 2012-00535 
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Mr. Chis TuttIe 
February 6,201 3 
Page Three 

Original Outage 
Schedule lant 

previously deferred. Big Rivers hopes this information allays RIJS concerns. PIease contact me 
if you have any fkther questions. 

___ 

Deferred Maintenance 
To Be Completed 

rovides a summary of the d 
ey will be completed. 

Coleman 1 February 2011 - 
Coleman 3 May 2012 m 
Green 1 March 2012 m 
Green 2 March 2011 - Coleman 2 March 2013 

HMp&L 1 May 2011 March 2012 

* In August, 2013, coinciding with the Century Aluminum 
power sales contract termination, the current outage plans 
depict the Wilson unit temporarily idled until Big Rivers can 
secure replacement Inad. Big Rivers is still: evaluating this 
strategy and the current plan is subject to change. If the 
Wilson plant is not idled the deferreti maintenance will be 
completed in- 

Sincerely yours, 

Mark A. Bailey 
President and CEO 
Big Rivers Electric Corparation 

Attachments 
c: Power Supply Division 
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nlter0 States Department of Agriculture 
Rural Dewelopment 

. .  
? . ’  I 

Mr. Mark A. Bailey 
President & Chief Exmufive Officer 
Big Rivers Electric Corporation 
P. 0, Box 24 
201 Third Street 
Henderson, Kentucky 4241 9-0024 

Dear Mi. Bailey: 

This is in response to the Ietter dated November 20,2012, &om Ms. Billie J. Richert, to 
Mr. John Padalino, Acting Administrator of Rural Utilities Service (RUS), regarding Big Rivers 
Electric Corporation’s (Big Rivers) request for RUS approval to revise the depreciation rates as 
recommended in the Comprehensive Depreciation Study Report (Depreciatidn Study) prepared 
for Big Rivers by Bums & McDonnell Engineering Company, Inc. dated November 2012. 

Tn the Depreciation Study, Burn & McDomell stated on Page ES-3 that since the Unwind 
Closing 2009, Big Rivers has not performed major maintenance such as valve inspections and 
turbine generator iaspections on a schedule consistent with prudent utility operations. This is not 
acceptable to RUS and Big Rivers needs to resume thek sche 
mthtenance per prudent utility operations promptly. Please let 
getting this matter resolved. 

We find that the depreciation rate analysis that was performed b 
and transmission historical plant records of Big Rivers as of Jul 
therefore, RUS hereby approves the new depreciation rates for 
$ansm,ission asset of Big Rivers included ove Depreciatio 

, .  

. .  

1400 Independence Am, S.W. 1 Waehlngton DC 20250-0700 
Web: h~/!ww.rurdgv.usdagov 

Committed lo the future of rural wmmunltles. 

“USDA Is an equal oppoctunlly provider, employer and lender.’ 
To me a compldnt of dtscrlrninallon, wrHe USDA, Dkector, OMce of CIvM Rlghts, 

1400 Independence Avenue, S.W., Washington, DC 20260-9410 or call (800) 795-3272 (Volce) or (2oz) 720-6382 OD). 
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350 Land 
352 Structures 
353 Station Equipment 
354 ’ Towers 
355 Poles 
356 Lines 

Depreciation rates for General Plant type facilities may be based on a borrower’s experience and 
these rates do not require RUS approval. 

N/A N/A 
1.90% 1.94% 
2.23% 2.29% 
1.42% 1.36% 
2.06% 2.03% 
1.69% 1.81% 

.- 

Please let us know if we can be of further assistance. 

SincereIy, 

7 . Q  

!’ Acting Deputy Assistant Administrator 
Rural Utilities Service-Electric Program 
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1 

2 production faciliQ; 

6. A discussion of the operating and maintenance procedures for each 

3 

4 life; 

5 

6 life of each facility; 

6. An analysis of external factors that may impact each facility’s Useful 

7. An opinion, based on the study’s findings, regarding the remaining 

7 

8 

8. A discussion of the composition of the transmission system; and 

9. An opinion, based on the study’s findings, regarding remaining life of 

. . - _ _ _  __.____ _C__.l__.. ” _ ^  . -_- I_..- _I I- ~ I - --I _ -  -. I.------- .--- I__ I._- I.-_. - - __. -- I - _ -  . .  

9 each substation, 

10 Q. How is this used to determine depreciation rates? 

1 f A. The remaining life of each facility is provided in the Engineering 

12 Assessment and is a component that is considered in the kalculation of 

13 depreciation rates. One important component of determining the remainilhg 

14 life of Big Rivers’ facilities involves an evaluation of the maintenance 

15 

16 the facilities. 

activities performed by Big Rivers and the resultant operating condition of 

17 Q* Did RUS comment on Big Rivers maintenance practices mentioned 

18 ” . in the Depreciation Study Report? 

19 A. I Yes. RUS indicated that Big Rivers needs to resume ita scheduled major 

20 

21 

22 

inspections and maintenance practices. RUS may have misunderstood 

what we were indicating in the report. As a result of prevailing resource 

constraints, Big Rivers selectively deferred some major maintenance while 

Case No. 2012-00535 
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.. ” 

1 

2 

3 

4 

5 

continuing routine maintenance. Inspections performed by Burns & 

McDonnell and a review of operating results over the last several years 

indicated no adverse conditions as a result of this short term deferral. . 

,Burns & McDonnell did review Big Rivers’ plans, developed’in May 2012, to  

reschedule the maintenance activities that are described by Bob Berry irr 

6 

7 

8 

9 

his testimony. In light of the favorable operating results and assuming 

timely rescheduling of the deferred maintenance, in our opinion Big Rivers 

showed good judgment in the use of available resoweE; and its facilities are 

being reasonably and prudently operated. 

- __,- __ __- __ _ _ _ _  - _ _  ._ ~ _ _ _  I _ _ _ _ _ _ ” _ _ _ _ I - _ _ _  ”_.” . _ I _ _  .-- 1-1- - -. - - ---__-I-.-- “_ -.-- -- ~ ---. -_ 

I 

10 

11 E. Facilities jReuie w 

12 &. What facilities were reviewed? 

13 A. 

14 

A description of each of the facilities physically inspected and reviewed by 

Burns & McDonneh is provided in the Engineering Assessment of the 2012 

15 Depreciation Study. (See Exhibit Kelly-1, Tables 11-1 through D-8, pp. 11-2 

16 though 11-6.) 

17 

18 i. Roberc L). Green Plant 

19 Q. Describe the Robert D. Green facility. 

20 A. The Robert D. Green Plant C‘Green Plant“) is located on the Sebree site 

. 21 

22 

near Sebree, Kentucky, along with the Robert A. Reid Plant (“Reid Plant’) 

and Henderson Mdcipa l  Power & Light Station T w o  (“HMP&L Station 
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Exhibit Holloway-5 

Layup Adjustment for Wilson Depreciation Expenses 



Layup Adjustment for Wilson Annual epreciation Expenses 

Proposed Depreciation Expenses 
Depreciation Expenses Adjusted for Layup 

Layup Adjustment 

Note: Current Depreciation Expenses 

$19,203,299 
$16,295,508 

$18,543,752 
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Exhibit Holloway-6 

Allocation of Transmission Costs to Customer Classes 
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