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Via FerlEx 
Jeff Deroueii, Executive Director 
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2 1 1 Sower Dlvd. 
Frankfort, ICY 4060 1 

Iir tlre Matter ofi Petitioir of Cirirrberliriirl Cellrrliir, Iirc. cl/b/ii Drio Coriittj) Telecoiii .fbr 

with BellSoritlr Telecoiiriiiriitic~rtioirs, Iiic., d/b/a A T& T Il;c?iltriclgJ, Pirrsricrirt to the 
Coiiriiriiiricirtioirs Act of 1934, (is Aiiieitrlerl 037 the Telecoiiri~iiiirictti~~irs Act oj1996, 

Arliitiwtioit of Certairr Teriris irirrl Coirrlitioirs ofPi*oposerl Iirtercoirirectioir A ,  “ I  cmrellt J J 

Clise NO. 2012-00529 

Dear Mr. Deroueii: 

Enclosed for filing with the Public Service Coiimission of tlie Cominonwealth of 
ICentucky (the “Comniission”) are one (1) original and ten (10) copies of tlie motion to strilte of 
DLIO County Telecom to AT&T Kentucky’s reply in support of its niotion to dismiss. 

Please return a file stamped copy in tlie enclosed, self-addressed postage paid envelope. 

Thank you and if you have any questions, please call me. 

S i licere 1 y , 

DINSMORE & SHOHL L,LP 

Edward T. Depp 1 

ETDkwi 
Enc 1 os Lires 

cc: Jolm E. Selent, Esq. 
Jerrad Howard, Esq. 
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In the Matter o f  

COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

Petition of Ctiinberland Cellular, Inc. d/b/a ) 
DUO County Telecoiii for Arbitration of ) 

PUBLIC SERVICE 
COMMISSION 

Certain T e r m  and Condi tions of Proposed ) 
Interconnection Agreement with BellSouth ) Case No. 20 12-00529 
Telecoiiimunicatioiis, Iiic., d/b/a AT&T ) 
Kentucky, Pursuant to the Coiiimunications ) 
Act of 1934, as Amended by the ) 
Telecor~iiiirrnicatioris Act of 1996 ) 

DUO COUNTY TELECOM’S MOTION TO STRIKE ATSrT ICENTUCICY’S REPLY IN 
SUPPORT OF ITS MOTION TO DISMISS 

Cumberland Cellular, Iiic., d/b/a Duo County Telecom (“DUO County Teleconl”), by counsel, 

respectfully requests that the Public Service Conmission of the Cominonwealth of Kentucky (the 

“Commission”) strike BellSouth Telecomiiiu~iications, Inc., d/b/a AT&T ICeiitucky’s (“ATSLT 

I<entucky”) reply in  siipport of AT&T I<ent~icky’s inotion to dismiss ( “ATSLT ICentucky’s Reply”). 

AT&T Kentucky’s Reply should be striclten because it does not comply with 807 ICAR 5:001 

Section 5. AT&T ICentucky’s Reply was not filed timely, and it simply reiterates the same 

arguments it preseiited in its motion to dismiss. 

INTRODUCTION 

Duo County Telecom submitted its arbitration petition to the Coinmission on November 30, 

20 12 pursuant to Section 252 of the 1996 federal Teleco~niiiunicatioi~s Act (the “ I  996 Act”) and 

applicable state law. That petition described five open issues that Duo County TeIecoiii and AT&T 

Kentucky have been unable to resolve in  their negotiation of aii interconnection agreement. Among 

these open issues is a provision in the agreement requiring that AT&T Keiitiicky coinpensate DUO 

Cotunty Telecoiii for interim interconnection services that Duo County Telecom Iias provided and 

AT&T ICentucky accepted witlio~it paynient. This provision in the draft interconnection agreenient 



has been the subject of loiig-running iiegotiatioiis between the parties prior to Duo County 

Telecoiii’s subiiiissioii of its arbitration petition. 

AT&T Kentucky filed a iiiotion to dismiss on December 2 1,20 12, claiming that Duo Coiinty 

Telecom had improperly joined its claim for conipei~satioii related to these interim ii~tercoi~iiection 

services and alleging tliat the Coiiimission does not have autliority to arbitrate a matter tliat is outside 

the scope of an IL,EC’s Section 25 l(b) or (c) duties. AT&T Kentucky fiirtlier contended that Duo 

County Telecoiii’s claim for compensation does not establish a priiua.fi?cie case. 

Duo County Telecom filed its response to AT&T Kentucky’s motion to dismiss 011 Janiiary 

10, 2013, a deadline that was iiiutually agreed-upon in December 20 12 before the Commission’s 

aiiieiided Rules of Procedure had become effective. Siniultaneous wit11 that filiiig, Duo County 

Telecoiii served a copy of its response by eiiiail iipon counsel of record to AT&T Kentucky. 

The aiiiended Rules of Procedure became effective 011 January 4, 20 13. AT&T ICentucky 

filed its reply to Duo County Telecoiii’s response 011 January 18,2013, eiglit days after Duo County 

Telecoiii’s response was filed. AT&T I<entucky did not seek any extension of tliis filing deadline 

from either the Commission or Duo County Telecom, and Duo County Telecom did not grant any 

extension. 

Not only did AT&T ICent~icky fail to file its reply timely, but its reply also simply reiterated 

ATSrT ICentucky’s original arguments from its motion to dismiss. These repetitious arguments 

inclitde the allegation that the Comiiiission’s ability to arbitrate open issues is limited under the 1996 

Act. AT&T ICeiitucky also repeats its allegation tliat Duo County Telecoiii is somehow trying to 

avoid establishing a prima .facie case for the coinpensation AT&T Kentucky owes Duo County 

Telecoin for interim services. 
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Because AT&T Kentucky did not coiiiply with tlie Coiiimissioii’s Rules of Procedure as set 

out in 807 KAR 5:OO 1 Section 5 ,  tlie Commission should strilte AT&T ICentucky’s Reply. 

ARGUMENT 

1. ATSiT KENTUCKY FAILED TO FILE ITS REPLY WITHIN FIVE DAYS OF TI-IE FILING OF D ~ J O  
COUNTY TELECONI’S RESPONSE. 

Under the Commission’s Rules of Procedure, AT&T ICeiitLicky is required to file its reply 

within five days of tlie filiiig of Duo County Telecoiii’s response to AT&T Kentucky’s iiiotion to 

dismiss. AT&T Kentucky failed to meet this filing deadline, and, therefore, tlie Coiiimission should 

strilte AT&T Kentucky’s Reply. 

The Commissioii’s amended Rules of Procedure took effect oii January 4,2013. Section S of 

tlie amended Rules of Procedure requires that: 

[n]nless the [C]onimission orders otlierwise, a party shall file a reply no later than 
five ( 5 )  days of tlie filing of tlie most recent response to tlie party’s niotion. 

807 KAR 5:001(5)(3) (201 3). This rule plainly requires that a party’s reply be filed within five days 

of the filing of tlie opposing party’s response itnless tlie party seeks and receives the Commission’s 

approval. No such approval was sought. 

Section 4 describes the method by which tlie filing deadline is to be coniputed for any 

pleading: 

(a) In computing a period of time prescribed . . . by 807 KAR Cliapter 5 . . . tlie day 
of tlie act . . . after which tlie designated period of time begins to run shall not be 
included. 

(11) The last day of the period so computed shall be included . . . . 

807 KAR 5:001(4)(7). 

Duo County Telecoiii’s response was filed on January I O ,  2013. Pni-suant to Sectioiis 4(7) 

and S ( 3 )  of 807 KAR 5:001, if AT&T ICeiitucky intended to file a reply, it was required to do so 
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within five days of the filing of Duo County Telecotii’s response, which would have been January 

16, 2013. AT&T IGxtucky did not file its reply until Jaiiuary 18, 2013. Tlierefore, AT&T 

ICeiituclty’s Reply was not filed timely and should be striclceti froiii tlie record. ’ 
11. ATSrT KENTUCKY’S REPLY ONLY REITERATES THE ARGUMENTS PRESENTED IN ITS 

MOTION TO DISMISS. 

Even if AT&T Kentucky’s Reply had been filed timely, the Cotiiiiiission should still strilte 

AT&T ICentuclty’s Reply because tlie reply is not confined to points raised in DUO County 

Telecom’s response, but instead reiterates tlie same arguiiieiits presented by AT&T Kentucky i n  its 

Motion to Dismiss, a practice tliat is proliibited by tlie Commission’s Rules of Procedure. 

807 KAR 5:001(.5)(3) states tliat 

The reply shall be confined to points raised in  the responses to which they are 
addressed, and slinll not reiterate nil asgunzeiit n li-eady preseitted. 

Therefore, a reply iiiust be in response to specific issues addressed in tlie opposing party’s response 

and cannot recite the same arguments contained in the party’s original motion. 

AT&T Kentucky’s Reply reiterates the satlie arguments already presented in  its motion to 

dismiss. For instance, the substance of Section 1 of AT&T Kentiiclty’s Reply is the same as that 

addressed in Section 1 of AT&T Kentucky’s motion to dismiss, botli of which allege tliat tlie 

Commission’s ability to arbitrate “open issues” is limited iuider the 1996 Act (including an 

~iiiiiecessary coiitiiiuiiig and irre~evatit argument related to computer parts).’ (AT&T ICentucIty 

Reply 1-1 1 .) Section 3 of AT&,T ICentucky’s Reply is tlie same as that presented in Section 3 of 

Duo County Tclecom further notes that, in addition to AT&T Kentucky’s in-house counsel, AT&T Kentucky’s 
Rcply aiid AT&T Kentiicky’s motion to disiiiiss list two Chicago counsel of record, Deriiiis G. Friedman and J .  Tyson 
Covey. Neither of these attorneys appear to be licensed to practice law in Kentucky, and iieitlier appear to have filed a 
motion forpro hcic vice admission or received ai1 Out-of-State Certification Form from the Kentucky Bar Association 
to practice law before the Commission in this matter. 

I 

’ Section 1 of AT&T Kentucky’s Reply is entitled “Duo’s Claim for Coiiipensation for Interim Services is Not 
Subject to Arbitration Under the 1996 Act,” which is the same exact heading of Section 1 of AT&T Kentucky’s 
motion to dismiss verbatim. (AT&T Kentucky Reply 3.) 
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AT&T KeiitLicky’s motion to disniiss, both of which mistakelily allege that DUO County Telecoiii is 

trying to “evade” the requireiiient that it establish a p i i m  jizcie case entitling it to such 

compensation. (AT&T Kentucky Reply 8- 10.) 

807 KAR 5:001(5)(3) requires that a reply be confined to points raised in the opposing 

party’s response and not reiterate arguments already presented by that same party in its original 

motion. Because AT&T Kentucky’s Reply reiterates arguments already presented, the Commission 

should strike AT&T Kentucky’s Reply. 

CONCLUSION 

For the foregoing reasons, DUO County Telecoiii respectfully requests that the Conimission 

strike AT&T Kentucky’s Reply. 

Respectfully submitted, 

John E. Seleiit 
Edward T. Depp 
Jerrad T. Howard 
DINSMORE Sr SHOHL, LLP 
10 1 Soutli Fifth Street 
Suite 2.500 
Louisville, Kentucky 40202 
(502) 540-2300 (Telephone) 
(502) 585-2207 (Facsimile) 

Cotirisel to Duo Coiiiity Telecoiiz 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy oftlie foregoing was served this 25‘”, day of Janiiai-y, 201 3, on the 
following individuals: 

Vin U.S. illnil arid minil: 

Jeiiii i fer B raclceii (j b2 5 60@a t t . co 1 n) 
Eric Peterson (jp 1 856@att.coiii) 
Lead Interconnectioii Agreement Managers 
AT&T ICentuclcy 
3 11 S, Akard 9th Floor 
Dallas, TX 75202 

Lead Negotiator.for AT& T Keritucly 
(2 14) 464-2006 

Mary I<. Keyer, Esq. (mlt3978@att.coii1) 
AT&T ICentucky 
60 1 West Chestnut Street 
Room 407 
Louisville, Kentucky 40203 
Gerzernl Coiirisel of A T& T Kentuclgi 

Via U.S. Mail only: 

Deiinis G. Friedman 
J. Tyson Cove 
Mayer Brown L,LP 
71 South Waclcer Dr. 
Chicago, IL 60606 
Coiiizsel to AT&T Kerituclcy 

Via ernnil only: 

Bob Sutherland, Esq. (ins66 l 1 @att.com) 
AT&T ICentucky 
Coirrisel to AT& T Kerituclqi 

9769 I4vZ 
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