COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF WINDSTREAM
KENTUCKY EAST, LLCFOR A
CERTIFICATE OF PUBLIC CONVENIENCE

AND NECESSITY AUTHORIZING THE CASE NO. 2011- RECEIWVED
APPLICANT TO OBTAIN A FRANCHISE
TO PROVIDE TELECOMMUNICATIONS NOV 18 2011
AND RELATED SERVICES IN FAYETTE
COUNTY, KENTUCKY PUBLIC SERVICE
COMMISSION
VERIFIED APPLICATION

Windstream Kentucky East, LLC. (“Windstream”) for its application pursuant to KRS
278.020 for a certificate of convenience and necessity to enter into a franchise agreement with
the Lexington-Fayette Urban County Government permitting Windstream to provide
telecommunications and related services in Fayette County, Kentucky states:

1. Windstream is a Delaware limited liability company engaged in the business of
providing telecommunications and related services in Fayette County, Kentucky. A copy of
Windstream’s articles of organization is attached hereto as Exhibit 1.

2. Windstream’s post office address is 130 West New Circle Road, Suite 170,
Lexington, Kentucky 40505.

3. Windstream is now, and since 2002 has been, providing telecommunications and
related services in Fayette County, Kentucky. The public convenience and necessity requires
that this service be continued. To do so, Windstream must enter into a new franchise agreement
with the Lexington-Fayette Urban County Government.

4. Attached is a copy of the form of franchise agreement Windstream intends to

enter into with the Lexington-Fayette Urban County Government.



Wherefore, Windstream Kentucky East, LLC respectfully requests it be issued a
certificate of public convenience and necessity authorizing it to enter into a franchise agreement

with the Lexington-Fayette Urban County Government.

Respectfully submitted,

WindstreamasKentucky B4

By: Ana

Mapk R. Overstreet

Laura S. Crittenden

STITES & HARBISON, PLLC
421 West Main Street

P.O. Box 634

Frankfort, KY 40602-0634
(502) 223-3477

COUNSEL FOR WINDSTREAM
KENTUCKY EAST, LLC



VERIFICATION

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF LANCASTER

[, JEANNE SHEARER, Vice President for State Government Affairs of WINDSTREAM
KENTUCKY EAST, LLC, first being duly sworn states and deposes as follows:

I have read the foregoing application and the matters set forth therein are true and complete.

Q[&% Sﬂ e

Shearer

/

/(/%/Z/f’ 2011.

Sworn and subscribed before me this / /7 day of /(/

%MD/% I é//i//d_y

Notary Public
ﬂ/% /5

My Commission Expires:

COMMONWEALTH OF PENNSYLVANIA

blic
Co nhaver Nota Pul
Lgah‘?ata oro, Lancaste %;:gn%
My Commtssmn Expires Oct . 2005
TEMBER, PENNSYLVANIA ASSOCIATION OF
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Trey Grayson
Secretary of State

Certificate

I, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do
hereby certify that the foregoing writing has been carefully compared by me
with the original thereof, now in my official custody as Secretary of State and
remaining on file in my office, and found to be a true and correct copy of

APPLICATION FOR CERTIFICATE OF AUTHORITY OF

WINDSTREAM KENTUCKY EAST, LLC FILED JUNE 13, 2008.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Official Seal at Frankfort, Kentucky, this 6th day of August, 2008.

Trey Grayson
Secretary of State

Commonwealth of Kentucky
mstratton/0707420 - Certificate ID; 68379

Kenlucky Secretary of State's Office Corporate Records 8/6/2008 - Page 10f1
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BUSINESS FILINGS Application for Certificate of Autmority—
P.O. Box 718
Frankfort, KY 40602
(502) 564-2848

Le]

Pursuant to the provisions of KRS Chapter 275, the undersigned hereby applles for authority to transacl
buslness In Kenlucky on behalf of the limited llabllity company named below and for that purpose submits the

following statements:
1.The company ls XD alimited liabllity company (LLC).
& professional limited liability company (PLLC).
2. The name of the limited lisbliity company is
Windstream Kentucky East, LLC
3. The nams of the limited liability company to be used in Kentucky is

(¥ rosl neme® for use) .
4, Delaware is the state or country of organization.
&, 10/22/2001 Is the data of organization and, if the limited liability company has

a specific date of dissolution, the latest date upon which the limited llablity company is to dissolve is
Fermetual .
6. The street address of the office required to be maintained in the state of formation or, if not so required, the
principal office address is :
4001 Rodney Parham Road Little Rock AR 72212

$wroat

Chy Blata Zp Codo
7. The names and usual business addresses of the current managers, If any, are as follows:

SER ATTACHED "EXHIBIT A"
Name Akdions
HNatto Aoy

{Attaoh & coninualion, if necassary)

8. The street addrass of the registerad office In Kentucky is
. Kentucky Home Life Building, Louisville, Kentucky 40202
TRy Stais

Sireal

and the name of the registered agent at that office Is
C T Comoration System

9. This application will be effective upon filing, uniess a delayed effective date and/or time is specified;

p Conies

TOviayed ol Toctive thin BiAw a0}
| certify that, as of the date of filing this epplication, the above-named limiled liability company validly exista as

a limited liabllity company under the laws of the iurisd!c!/ij?aits %;?arf?x
& >

7 ;. Gignatu
John P. Fle(chcrjﬂxec. Vice Pres., Gen. Counsel, Secretary
Typo of PAa| Name & Tde
Date: U dunve, , 2008

1, _C T Corporation System , consent to sarve as the registergdwgant on behalf of the limited Hebility
company. @,
Tyna or prird nama of regivtarad sgont
W R set Semcyst
frint Nama & Thia
FLC (oearTy
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EXHIBIT A
To
Application for Certificate of Authority
State of Kentucky

WINDSTREAM KENTUCKY EAST, LLC

7. The names and usual business addresses of the current managers, if eny, are as follows:

Jeffery R. Gardner, Manager, President and Chief Executive Officer
4001 Rodney Parham Road, Little Rock, AR 72212

Francis X. Frantz, Manager
4001 Rodney Parham Road, Little Rock, AR 72212

Brent Whittington, Executive Vice President and Chief Financial Officer
4001 Rodney Parham Road, Little Rock, AR 72212

John P. Fletcher, Executive Vice President, General Counsel and Secretary
4001 Rodney Parham Road, Little Rock, AR 72212

Richard J. Crane, Executive Vice President, Chief Marketing Officer
4001 Rodney Parham Road, Litile Rock, AR 72212

William G, Raney, Executive Vice President, Network Operations
4001 Rodney Parham Road, Little Rock, AR 72212

Gregg Richey, Senior Vice President —~ Consumer Sales
4001 Rodney Patham Road, Little Rock, AR 72212

Susan Bradley, Senior Vice President — Human Resources
4001 Rodney Parham Road, Little Rock, AR 72212

Frank Schueneman, Senior Vice President — Network Operations
4001 Rodney Parham Road, Little Rock, AR 72212

Michael D, Rhoda, Senior Vice President — Government Affairs
4001 Radney Parham Road, Little Rock, AR 72212

Robert G. Clancy, Senior Vice President — Treasurer
4001 Rodney Parham Road, Little Rock, AR 72212

Tony Thomas, Controller
4001 Rodney Parham Road, Little Rock, AR 72212

Willis Kemp, Vice President — Tax
4001 Rodney Parham Road, Little Rock, AR 72212

David Cameron, Assistant Secretary
4001 Rodney Parham Road, Little Rock, AR 72212
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ORDINANCE NO. 143 -2011

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE
TELECOMMUNICATIONS FRANCHISE FOR THE PLACEMENT OF FACILITIES FOR THE
GENERATION, TRANSMISSION, DISTRIBUTION AND SALE OF TELECOMMUNICATIONS
SERVICES WITHIN THE PUBLIC RIGHTS-OF-WAY OF FAYETTE COUNTY FOR A TWELVE (12)
MONTH DURATION, WITH AN ADDITIONAL EXTENSION OF TIME NOT TO EXCEED SIX (6)
MONTHS IF A LONG TERM FRANCHISE IS NOT OFFERED PRIOR TO EXPIRATION; AND
PROVIDING FOR COMPLIANCE WITH OTHER RELEVANT LAWS, REGULATIONS, STANDARDS,
AND ORDINANCES; DEFINITIONS; WORK, MATERIALS AND CONSTRUCTION STANDARDS;
WIRE MOVING AND TREE TRIMMING; PERFORMANCE BONDS; INDEMNIFICATION;
INSURANCE; ACCESS TO PROPERTY AND INSPECTIONS; NOTICE OF FILINGS WITH THE
PUBLIC SERVICE COMMISSION; NO VESTED RIGHTS; LIMITED ASSIGNMENT; NOTICE OF
FORECLOSURE AND BANKRUPTCY; CANCELLATION OR TERMINATION; VIOLATIONS AND
PENALTIES; PERMITTING AND INSPECTION FEES; ADDITIONAL PERMITTING AND OTHER
REQUIRMENTS FOR SUBSTANTIAL NEW CONSTRUCTION; AND BID REQUIREMENTS; ALL
EFFECTIVE ON DATE OF PASSAGE.

BE IT ORDAINED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN COUNTY
GOVERNMENT:

Section 1 - There is hereby created a non-exclusive franchise granting to the purchaser
thereof whose bld may be accepted, the discretionary right to construct, erect, operate and
maintain upon, through, along, under and over the streets, alleys, avenues, public roads,
highways, bridges, viaducts, sidewalks and other public ways of Fayette County, a
telecommunications system embracing underground conduits, manholes, telephone poles,
cables, boxes, wires, fixtures, fiber, electrical conductors and other apparatus, equipment and
facllides necessary, essentlal, used or useful to and In the operation of a telecommunications
system, Including telephone exchange service (as defined by 47 USC §153(47)) and exchange
access (as defined by 47 USC §153 (16)), subject to all of the provisions of this Ordinance.
This franchise does not excuse the franchisee from complying with any and all applicable
existing and future local laws and ordinances, as may be adopted or amended in the future,
and their pursuant regulations.

Section 2 - The Lexington-Fayette Urban County Government has already adopted
legislation and regulations pertaining to, and including but not limited to, permitting,
construction, street project and other related activities by franchisees and others in its Rights-
of-way. Therefore, the following are Incorporated herein by reference, and shall apply as if fully
set forth herein:

(a)  The terms and provisions of Section 253 of the Telecommunications Act of 1996,
and as [t may be amended in the future;

(b)  The terms and provisions of KRS 136.600, et seq, (the “Telecommunications Tax

Act”), and as It may be amended in the future;



(©  The terms and provisions of Chapter 17, of the Code of Ordinances, Lexington-
Fayette Urban County Government (the “Code”), and as it may be amended in the future,
pertaining to utilities or Right-of-way construction;

(d)  The tenms and provisions of Chapters 17B and 17C of the Cede, and as they may
be amended in the future; and

(e) The terms and provisions of the Lexington-Fayette Urban County Government
Zoning Ordinance (the “Zoning Ordinance™), and as it may be amended in the future.

Section 3 — The person, firm, or corporation which shall become the purchaser of sald
franchise, or any successor or assignee of such person, shall hereinafter be referred to as the
“Company”, and the Lexington-Fayette Urban County Govemment shall hereinafter be referred
to as the “Government”. The definitions and terminology contained in the applicable provisions
of the Code are hereby Incorporated herein by reference.

Section 4 — The Company shall have the non-exclusive right and privilege of
constructing, erecting, operating and maintaining a telecommunications system for the purpose
of providing telecommunications or telecommunications services, upon, through, along, under
and over the Rights-of-way within Fayette County as they now exist or may hereafter be
extended; subject to the provisions hereof and to all powers (Including police power) inherent
in, conferred upon or reserved to the Government, Incuding but not limited to those contained in
the Code. Telecommunications or Telecommunications Services Includes the providing or
offering for rent, sale or lease, whether for money or other value, of plant, equipment,
Facilities, or other property for the transmittal of voice, data, Image, graphics, and other
communications between or among points by wire, fiber optics, or other similar Facllities; and
includes telephone exchange service (as defined by 47 USC §153(47)) and exchange access (as
defined by 47 USC §153 (16); “telecommunications service”, or “enhanced service” as such terms
are now, or may in the future be, defined under federal law; services connecting Interexchange
carrlers or competitive carrlers for the purpose of voice or data transmission; services connecting
interexchange carriers to any entity, other than ancther interexchange carrler, or telephone or
telecommunications company providing local exchange services, for the purpose of voice or data
transmission; services providing private line point to point service for end users of volce and data
transmission; nonentertainment video, videoconferencing, or paint to peint private line service; or
any other intrastate or interstate telecommunication services which the Kentucky Public Service
Commission or the FCC has authorlzed. This franchise does not Include the right or privilege to
provide cable service (as defined by 47 USC §522 (6)) or open video service (as defined by 47



CFR 76,1500 (a)), which shall be subject to separate franchising requirements, and also does
not apply to the provision of any wireless service as defined by law, unless the providers of
such services have Facilities located within the Rights-of-way.

Section 5 - In addition to camplying with other applicable law, the Company agrees that:

(@) Al working Facilides and conditions used during construction, installation and
maintenance of Facililes (including clearance of wires and cables above the Rights-of-way and
placement of any underground facilities) shall comply with the standards of the Occupational
Safety and Health Administration, the National Electric Safety Code, and the National Electric Code.
In the operation of system, the Company shall conform to all standards required by applicable
state or federal law or regulation;

(b)  All materials and equipment used or Installed in construction shall be of first class
quality, and any defect In the work, matetials or equipment, whether latent or patent, will be
remedled by the Company at Its cost;

{©) Construction, reconstruction, maintenance, or removal of any Facilities, shall be
performed with due regard for the rights of the Govemment and others, and shall not
unnecessarlly interfere with, or in any way Injure the property of the Government or others
under, on, or above the ground, or otherwise unduly Interfere with the public use of the Rights-
of-way;

(d)  Placement of lights, danger signals or wamning slgns shall be undertaken by the
Company In compliance with applicable law; and

(e)  Unless exempted by the Government, Fadilities shall be installed underground at
any location where all other utiliies’ Faciiities that are used to provide customer service are then
being installed underground, or when otherwise required under the Code, and shall be in
conformance with the applicable requirements of this Ordinance and those set forth In the Code,
the Zoning Ordinance, or any other applicable loca!l law or regulation. The Company assumes all
responsibility for damage or injury resulting from its placement or maintenance of any above-
ground Facililes.

Sectlon 6 - (a) The Company shall, at the request of any person holding a moving
permit issued by the Government, temporarily raise or lower its wires to permit the moving of
bulldings or other structures. The expense of such temporary removal or raising or lowering of
wlres shall be pald by the person requesting the same, and the Company shall have the
authority to require such payment In advance. The Company shall be given not less than five

(5) days advance notice to arrange for such temporary wire changes.



(b) The Company shall have the authority to trim trees upon the overhanging Rights-of-
way so as to prevent the branches of such trees from coming In contact with the wires or cables
of the Company. Any trimming, removal or ather disturbance of trees shall conform to all
applicable law or regulation.

Section 7 - In addition to any performance bond(s) required pursuant to Section 17C-23
of the Code, the Company may, with respect to aspects of those significant projects in excess of
one hundred thousand dollars ($100,000.00) which are not addressed in Sectlon 17C-23 but
which do Involve the Rights-of-way, be required to post an additional project performance
bond(s). This bond (or bonds) shall be set in an amount and duration to be determined by the
Government upon discussing and verifylng the scope of such a project with the Company, and
shall be in favor of the Government to be issued by an entity subject to jurisdiction and venue
in Fayette County, Kentucky. In no event shall the total cumulative amount of such bonds
exceed two hundred thousand dollars ($200,000.00) per year, and as an altemative, the
Company may choose to post one such bond fo cover all of its projects on an ongoing basis.

Section 8 - The Company shall defend, indemnify, and hold harmless the Govemment
consistent with the indemnification and hold harmless provisions as set forth in Section 17C-17
of the Code, and as it may be amended in the future.

Section 9 - The Company shall maintain in full force and effect a commerclal general
Hlabllity Insurance policy consistent with the Insurance provisions set forth in Section 17C-16 of
the Code, and as it may be amended in the future,

Section 10 - The Company shall comply with all applicable federal, state or local non-
discrimination and affirmative action requirements of any laws, regulations and executive
directives, and shall not discriminate in its employment practices agalnst any employee or
applicant for employment because of race, color, religion, national origln, sex, age or physical
handicap.

Section 11 - In the event that the Company flles for a transfer of control of the
Company, or a general rate case with the Kentucky Public Service Commission it will furnish the
Mayor or his designee with timely notice of such filing.

Section 12 - (a) The franchise hereby created is being offered to allow the Government
to negotiate a longer-term franchise to be offered for bid, and shall be for a period of twelve
{12) months from the date of acceptance by the Urban County Council, with the option on the
part of the Government to extend the perlod of time up to an additional six (6) months as

necessary In order to accommodate the above. Any franchise agreement entered into pursuant



to this ordinance will automatically expire upon the offering and acceptance of a longer-term
franchise of the same nature. This franchise is not exclusive and the Government reserves the
right to grant similar franchises to more than one Corpany. All franchises awarded pursuant to
this Ordinance are intended to terminate at the same time. Therefore any Company awarded a
franchise pursuant to this Ordinance shall only be awarded a franchise that is equal in duration
to the remalning term of the Iinltial franchise(s).

(b) This franchise creates no vested rights in the Company other than those
provided by this franchise or at law, and any installation or emplacement of Facilities by the
Company in the Rights-of-way Is at the Company's risk.

(c)  The Company is hereby given the right to assign the franchise created by this
Ordinance to any person, firm or corporation able, ready and wilfing to carry out the terms of this
franchise, but shall, prior to such assignment, ‘provide at least sixty (60) days advance written
notice to the Government and obtain its consent, which consent shall not be unreasonably
withheld.  This provislon s not intended to apply to assignments to & parent, subsidlary or
affillate of the Company, or In those instances in which the Company has filed for a transfer of
control before the Public Service Commission. Such inter-corporate transfers or transfers
subject to the jurisdiction of the Public Service Commission shall require notice to the
Government upon closing or approval, or as otherwise provided herein,

Sectlon 13 - (a) If, after the Company |s provided the opportunity to appear and present
evidence before the Government's Commissioner of Public Works and Development or his
designee, the Government finds that the Company has violated any of the following provislons
of this Ordinance, the following penalties shall be recoverable. The decision of the
Commissioner shall be the final administrative decision and shall be in writing and provide the
basis for the decislon, The decision may be appealed to a court of competent jurisdiction,

(1) For failure to complete or remove any construction project by no later than the
ending term of any franchise awarded pursuant to this Ordinance or any extension thereof, the
Company shall forfeit five hundred dollars ($500.00) per day or part thereof that the violation
continues; in lieu of a penalty, the Company may post a performance bond, letter of credit or other
surety acceptable to the Government in an amount sufficient to complete such construction
profects. This section shall not apply to any projects for which performance bonds or other surety

is already pledged.



(2) For fallure to provide data and reports requested by the Government and as
required by this Ordinance the Company shall forfeit on hundred dollars ($100.00) per day or part
thereof that the violation continues.

(3) For failure to pay a permit fee when due pursuant to local law, the Company
shall forfelt one hundred dollars ($100.00) per day or part thereof that the violation continues.

(b) If the Company fails to comply within thirty (30) days of any Council resolution
directing compliance with any other provisions of this Ordinance, the Company shall forfeit one
hundred dollars ($100.00) per day or part thereof that the violation continues. The declsion of
the Council may be appealed to 2 court of competent jurisdiction.

(c) The Company shall not be excused from complying with any of the terms and
conditions of this Ordinance by any fallure of the Government, upon any one or more occasions,
to inslst upon the Company’s performance or to seek the Company's compllance with any one
or more of such terms or conditions. Payment of penalties shall not excuse non-performance
under this Ordinance. The right of the Government to seek and collect penalties as set forth in
this sectlon Is in addition to its right to terminate and cancel as set forth in Section 15 of this
Ordlnance.

Section 14 - The Company shall malntzin its System In reasonable operating condition at
all normai times during the term of this Franchise. An exception to this Is automatically in effect
when service furnished by the Company is interrupted, impaired or prevented by fires, strikes, rlots
or other occurrences beyond the control of the Company, or by storms, floods or other casuaities,
in any of which events the Company shall do all things reasonably within its power to restore
normal service within a reasonable perlod of time, If applicable, the Company will maintaln normal
business hours at its headquarters located in Lexington, Kentucky, to receive customer inquiries in
accordance with any relevant Kentucky Public Service Commisslon order(s).

Section 15 - (28) In addilon to all other rights and powers pertalning to the
Govemment by virtue of the franchise or otherwise, the Government, by and through its Cound,
reserves the right to terminate and cancel the franchise and all rights and privileges of the
Company hereunder in the event that the Company:

(1)  Willfully violates any provision of the franchise or any material rule, order,
or determination of the Government made pursuant to the franchise, except where such viclation
Is without fault or through excusable neglect or due to a force majeure act;

“ (2)  Willfully attempts to evade any provision of the franchise or practices any

fraud or decelt upon the Government;



(3)  Fails to begin or complete construction as provided under the franchise;

(4 Knowingly makes a material misrepresentation of any fact In the
application, propesal for renewal, or negotiation of the franchise; or

(5 Entry of a final and non-appealable order by the Public Service
Commission of Kentucky which revokes any autharity of the Company to provide service In
Fayette County, Kentucky.

(b) The Government may make a written demand that the Company do or comply
with any such provision, rule, order or determination. The Company will be provided the
opportunity to appear and present evidence before the Government’s Commissioner of Public
Works and Development or his designee, whose decision shall be the final administrative
decision, and shall be In writing and provide the basls for the decision. If the violation by the
Company continues for a period of thirty (30) days following such a decision by the
Commissioner without written proof that the corrective action has been taken or is being
actively and expeditiously pursued by the Company, the Government may place its request for
termination of the franchise as early as the next regular Council meeting agenda. The
Government shall cause to be served upon Company, at least ten (10) days prior to the date of
such Council meeting, a written notice of intent to request such termination and the time and
place of the meeting and shall publicly notice the same.

(1) It shall be a defense to any attempt to terminate and cancel the franchise
that the Company was relying on federal law, state law, or a valld tariff In acting or not acting on
the Issue in dispute.

(2) The Council shall consider the request of the Government and shall hear
any person Interested therein, and shall determine in its discretion, whether or not any vialation by
the Company was with just cause,

(3)  If such violation by the Company Is found to have been with just cause, the
Council shall direct the Company to comply therewith within such time and manner and upon such
terms and conditlons as are just and reasonable within the Government’s lawful authority.

(4)  If the Councll determines such violation by the Company was without just
cause, then the Council may, by resolution, declare that the franchise of the Company shall be
terminated and forfeited unless there Is compliance by the Company within such reasonable
perlod as the Councll may fix. Any such determination by the Council Is a final appealable

action to a court of competent jurisdiction.



Section 16 - The Company shall provide the Government, in the form and manner
required by the appropriate court or judicial body, at least thirty (30) days advance written
notice, If at all possible, of the foreclosure or other judicial sale of all or a substantial part of the
Company’s Facilities within Fayette County, or upon the termination of any lease covering all or
a substantial part of its Facilities, and such notlfication shall be treated as a notification that a
transfer or assignment of the franchise has taken place.

Section 17 - The Council shall have the right to cance! this franchise thirty (30) days
after the appointment of a receiver, or trustee, to take over and conduct the business of the
Company, whether in recelvership, reorganization, bankruptcy, or other actlon or proceeding,
unless such recelvership or trusteeship shall have been vacated prior to the expiration of said
thirty (30) days, unless:

(8  Within thirty (30) days after his election of appointment, such recelver or trustee
shall have fully complled with all the provisions of this Ordinance and remedied all defaults
thereunder; and,

(b)  Such receiver or trustee, within said thirty (30) days shall have executed an
agreement, duly approved by the court having jurisdiction in the premises, whereby such receiver
or trustee assumes and agrees to be bound by each and every provision of this Ordinance and the
franchise granted to the Company.

Section 18 - It shall be the duty of the Mayor or his designee to offer the terms of this
Ordinance to the public. In the event that additional interested bidders are identifled or express an
interest in obtaining a franchise after this initial offering, the additional offering and advertisement
to accommodate such bidders is hereby authorized. Said franchise and privilege shall be sold to
the highest and best bidder or bidders at a time and place fixed by the Mayor or his designee after
due notice thereof by advertisement or publication as required by law.

Section 19 - Blds and proposals for the purchase and acquisition of the franchise hereby
created shall be In writing and shall be delivered to the Mayor or his designee upon the date(s)
and at the time(s) fixed by him or her In sald advertisement(s) for receiving same. Thereafter, the
Mayor shall report and submit to the Councll, at the time of its next regular meeting or as soon as
practicable thereafter, sald bids and proposals for its approval. The Councll reserves the right, for
and on behalf of the Govemment, to reject any and all bids for said franchise; and, in case the bids
reported by the Mayor shall be rejected by the Coundll, it may direct said franchise and privilege to
be again offered for sale, from time to time, until a satisfactory bid therefore shall be received and

approved. Each bid made by a corporation or person not already owning Fadlities within the



territorial limits of Fayette County sufficient to render the service required by this Ordinance, shall
be accompanied by cash or a certified check drawn on a bank of the Commonwealth of Kentucky,
or a national bank, equal to five percent (5%) of the fair estimated cost of the system required to
render the service, which check or cash shall be forfeited to the Government in case the bid should
be accepted and the bidder should fail, for thirty (30) days after the confirmation of the sale, to
pay the price and to give a good and sufficlent performance bond in favor of the Government in a
sum equal to one-fourth (1/4) of the fair estimated cost of the system to be erected, conditioned
that it shall be enforceable In case the Company should fall, within one hundred eighty (180) days,
to establish and begin rendering the service in the manner set forth in this Ordinance. Upon
rendering the initial service, this bond may be replaced by the performance bond required by
Sectfon 22(b), If applicable. Bids shall indude such documentation as Is necessary to support the
bidder's determination of the fair estimated cost of the system required to render the service and
compilance with all applicable state, federal and local statutes, ordinances and regulations. The
Government reserves the right to revlew any of bldder's supporting documentation which justify
bidder's determination of the estimated cost and compliance with laws and regulations. In
addition, each bid shall be accompanied by a non-refundable payment to the Government in the
amount of five hundred dollars ($500.00) to cover the Government’s cost of advertising and
other administrative expenses Iincurred. In the event that the total amount submitted by all
bidders exceeds the Government's actual costs, it will refund the overcharge to each Company
on a pro rata basis within thirty (30) days.

Section 20 - The Government and Company acknowledge that pursuant to the
Telecommunications Tax Act, the Commonwealth of Kentucky collects a tax in lleu of a
traditional franchise fee assessment by the local government, and that the Government is
precluded from the collection of additional fees that are not directly related to the
advertisement of this franchise or the management, inspection or permitting of construction in
the Rights-of-way. Therefore, In the event that the Telecommunications Tax Act, or the
portion thereof pertaining to the collection of franchise fees by a local government, is found
unlawful by a court of competent jurisdiction, the Company and the Government shall negotiate
in good faith to establish a new franchise fee.

(a) Notwithstanding the above, the Company shall be required to pay the
Government an amount intended to adequately compensate it for its permitting and inspection
of the Company’s construction activitles in the Rights-of-way pursuant to Chapter 17C of the

Code as required by said ordinance. The Company may seek tariff approval from the Kentucky



Public Service Commisslon for the recovery of such payment, and may elect to pay for its
permit fees upon application for each respective permit, If approved by the Government. These
permitting fees are subject to change during the term of the franchise based upon an audit of
the actual cost of permitting for the Government or a change in the amount of the respective
permitting fees found Iin Section 17C-22 of the Code, as may be amended. In the event of such
a change, the Company shall be provided at |east sixty {(60) days advance written notice.

(b} Upon the execution of this Franchise Agreement, the Company and the
Governiment agree to enter into good faith negotiations on a pole attachment agreement.

Section 21 - In addition to all other requirements, and except to the extent prohibited by
law, any Company not already owning Facilities within the Rights-of-way sufficlent to render
Telecommunications Services within Fayette County, or any Company that is required pursuant
to law to file for a certificate of convenlence and necessity from the Kentucky Pubiic Service
Commission In order to replace or significantly upgrade or expand a substantial portion of its
existing Facllities within the Rights-of-way, shall also be required to perform the following
requirements during the construction, replacement, upgrade or expansion of its network system
unless the Councll determines that any or all of such requirements are not necessary to
adequately protect the interests of the Government:

(a)  In addition to obtaining any and ail permits required pursuant to the Code, the
Company shall submit for the Government’s approval a comprehensive schedule of construction of
its Facilities system netwark no later than one (1) month after the Government's acceptance of the
Company’s bid. The schedule shall include sufficient detail for Government to determine the time
and locations of construction activities and shall also depict the anticipated time frame of
identifiable tasks required for construction purposes, as dellneated by the Government. No
construction related activiles may be conducted In the Rights-of-way until the schedule Is
approved by the Government. In addition, at thirty (30) day intervals during construction, the
Company shall provide the Govemment with a plan of construction activities setting forth a
general description of the activities to be undertaken during the following thirty (30) days and
deslgnating the geographical area of Fayette County that will be affected. Approval by the
Government of these plans shall constitute a condition which must be met prior to undertaking any
construction activitles.

(b)  The Company shall furnish traffic control plans, including site-specific hours of
construction, to the Government no later than seven (7) days prior to the commencement of any

construction activities. Such plans are subject to approval or modification by the Government. No
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canstruction related activities may be conducted in the Rights-of-way without an approved traffic
control plan.

(c) The Company shall provide the Government a local telephone contact number,
staffed twenty-four (24) hours per day, to enable the Govemment to report any concems
regarding construction of the system network. In the event that the Government reports any
concemns to the Company, the Company shall respond within a reasonable time as specifled by
Government. or as specified elsewhere In this Ordinance. The Company shalt perform the required
repalr or correct any adverse impact to Govemment's use or operations or the use or operations of
a third party caused by the Company's construction activities In the Rights-of-way at no cost to the
Government,

(d)  Fourteen (14) days prior to commencement of construction, and every thirty (30)
days thereafter during construction the Company shall publish, at its sole cost, a notice containing
a map deplicting where construction will occur in the Lexington Herald-Leader. Additionally, such
notice shall provide a general description of construction activities and a telephone number to be
called by citizens with questions concerning construction activities. A copy of said notice(s) shalt
be provided to the Government.

(e) The Company shali provide at least fourteen (14) days notice to other utilities In
Fayette County of its Interest In seeking construction permits to open the street before it applies
for any street cut permit. The Government shall provide the Company with a listing of all such
utllittes and their points of contact upon request. Such notice shall Inform the other utility
companies of the Company’s intent to undertake construction In the affected areas and state that
the other utility companies must netify the Govemment and the Company within seven (7) days of
recelpt of such notice of thelr desire to simultaneously lay condut, or other Facllitles, In any trench
opened by the Company.

(3] Fallure to comply with the above provisions, or the Code may, in the sole discretion
of the Government:

(6] Be the basis for the Government to reasonably require that the Company
perform more extensive restoration work than otherwise anticipated by a permit; and

(2)  May result in the Company being assessed an additional premium on any
permit fee to recoup any additional costs ar expenses reasonably assoclated with the Company's
fallure.

(9) Unless otherwise provided an extension by the Councll, the Company must make

telecommunications services available within Fayette County within one hundred elghty (180)
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days from the date of the award of the franchise, This requirement shall not apply to @ Company
that does not provide, or has no Intention of providing, any services to Fayette County subscribers.

(h) The Company shal maintain accurate network design drawings, maps and
improvement plans of the network system, in a form acceptable to the Govemment, in @ manner
consistent with indusiry construction standards. The Company shall furnish the Government,
without charge, with a complete set of “as-built” drawings within sixty (60) days of completion of
construction of the network system. Such maps and improvement plans shali also be furnished to
Government In digital form and shall be provided pursuant to a fawful protective agreement.

Section 22 - In addition to all other requirements, and except to the extent prohibited by
law, any Company not already owning Facilities within the Rights-of-way sufficient to render
Telecommunications Services within Fayette County, shall also be required to perform the
following requirements during the construction of its network system unless the Councll
determines that any or all of such requirements are not necessary to adequately protect the
interest of the Government:

(a) Within ten (10) days after the award of this franchise, the Company shall deposit
with the Government’s Division of Revenue a one-year irrevocable renewable letter of credit from a
Fayette County financial Institution In the amount of fifty thousand dollars ($50,000.00). The form
and content of such letter of credit shall be approved by the Government. The letter of credit shall
be used to insure the faithful performance by the Company of all provisions of this franchise; and
compliance with all orders, permits and directions of any agency, commission, board, department,
division or office of the Government having jurisdiction over its acts or defaults under this
franchise, and the payment by the Company of any claims, llens and taxes due the Government
which arise by reason of the construction, operation or maintenance of the system network.

(1)  The letter of credit shall be maintalned at fifty thousand dollars

($50,000.00) during the entire term of this franchise, even if amounts have to be withdrawn

pursuant to this section.

(2)  If the Company falls to pay to the Government any compensation within the
time fixed herein; or, fails, after ten (10) days notice to pay to the Govemnment any taxes due and
unpald; or, falls to repay the Govemment, within such ten (10) days, any damages, costs or
expenses which the Government is compelled to pay by reason of any act or default of the
Company In connection with this franchise; or, fails, after three (3) days notice of such fallure by
the Government to comply with any provision of this franchise which the Government reasonably
determines can be remedied by demand on the letter of credit, the Government may immediately
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request payment of the amount thereof, with interest and any penalties, from the letter of credit.
Upon such request for payment, the Government shall notify the Company of the amount and date
thereof,

(3)  The rights reserved to the Government with respect to the letter of credit
are In addition to all other rights of the Government and no action, proceeding or exercise of a
right with respect to such letter of credit shall affect any other right the Govemment may have.

(4)  The letter of credit shall contain the following endorsement:

"It Is hereby understood and agreed that this letter of credit
may nat be cancelled by the surety nor the intention not to
renew be stated by the surety until thirty (30) days after
receipt by the Government, by registered mail, a written
notice of such intention to cancel or not to renew."

(b}  If necessary, after the initial service requirement is met and the bond required by
Section 19 of thls Ordinance no longer protects the Government, the Govenment may require the
Company to fle with the Government a Performance Bond in the amount of Five Hundred
Thousand Dollars ($500,000.00) in favor of the Government. This bond shall be maintained
throughout the construction period. In lieu of the above-mentioned performance bond, the
Company may deposit with the Government's Department of Revenue an Irevocable letter of
credit from a Fayette County financlal institution in the amount of Five Hundred Thousand Dollars
($500,000.00). The form and content of such letter shall be approved by the Government.

(1) In the event the Company fails to comply with the Code or any law,
Ordinance or regulation governing the franchise, or falls to well and truly observe, fulfill and
perform each term and condidon of the franchise, Including the Company's proposal which is
incorporated herein by reference, there shall be immediately recoverable, jointly and severally,
from the principal and surety of the bond or the letter of credit, any damages or loss suffered by
the Government as a result, including the full amount of any compensation, indemnification, or
cost of removal or abandonment of any property of the Company, plus a reasonable allowance for
attorney’s fees, Induding the Government legal staff, and costs, up to the full amount of the bond.

(2)  Upon completion of construction the Company's initlal service area the
requirement of thls additional performance bond shall be waived.

(3)  Thebond or letter of credit shall contain the following endorsement:

"It Is hereby understood and agreed that this bond [letter of credit]
may not be cancelled by the surety nor the intention not to renew
be stated by the surety until thirty (30) days after receipt by the
Government, registered mall, a written notice of such intent to
cancel or not to renew.”

@) The rights reserved to the Government with respect to the performance

bond or letter of credit are In addition to all other rights of the Government, and no action,
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proceeding or exercise of a right with respect to such performance bond or letter of credit shall
affect any other right the Government may have.

Section 23 - Bids offered for purchase of this franchise shall state the bidder's
acceptance of the conditlons set forth in this Ordinance. If any bid shall include an offer of
payment over and above the terms of the franchise, then a certified check for said amount,
payable to the Lexington-Fayette Urban County Government, shall be deposited with the
Government. This amount shall be in addition o the provislon for any payments contained in
Sections 19 and/or 20 of this Ordinance. Any check deposited pursuant to this section by an
unsuccessful bidder shall be returned when the Council shall have accepted the bld or bids
which in its judgment is or are the highest and best.

Section 24 - Any violation by the Company or successor or authorized Company
representative of the provisions of this franchise or any material portions thereof, or the fallure
promptly to perform any of the provisions thereof, shall be cause for the forfeiture of this
franchise and all rights hereunder after written notice to the Company and continuation of such
violations, failure or default, as set forth hereln,

Section 25 - This Ordinance and any franchise awarded pursuant to it shall be governed
by the laws of the Commonwealth of Kentucky, both as to interpretation and performance. The
venue for any litigation related to this Qrdinance or any franchise shall be in the court of
competent jurisdiction in Fayette County, Kentucky.

Section 26 - This Ordinance and any franchise awarded pursuant to It does not create a
contractual relationship with or right of action in favor of a third party against either the
Government or the Company.

Section 27 - If any section, sentence, dause or phrase of the Ordinance is held
unconstitutional or otherwise Invalld, such Infirmity shall not affect the validity of the Ordinance.

Section 28 - The franchise created by this Ordinance shall become effective when the
bid for it is accepted by the Council.

Sectlon 29 - This Ordinance shall become effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL: November 3, 2011

ATTEST s o oo (]

CLERK OF URBAN COUNTY COUNCIL
Published: November 7, 201l-lt
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