
COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

BULLDOG’S ENTERPRISES, INC. d/b/a 
BULLDOG’S ROAD HOUSE 

COMPLAINANT 

vs . 

DUKE ENERGY KENTUCKY, INC. 
RESPONDENT 

) 
) 
1 
) 
) 
) 

Case No. 2010-00404 

RESPONDENT’S SUR-REPLY TO COMPLAINANT’S 
MOTION TO DISMISS WITHOUT PREJUDICE 

Comes now the respondent, Duke Energy Kentucky, Inc. (“Duke Energy 

Kentucky”), by counsel, in further opposition to the motion to dismiss without prejudice 

filed by the complainant, Bulldog’s Enterprises, Inc. (“Bulldog”), respectfully stating as 

follows: 

Bulldog asserts that its Circuit Court complaint “alleged claims that are distinct 

from a simple billing dispute ....I’ Reply, p. 2. This is demonstrably incorrect. The “facts” 

supporting Bulldog’s Circuit Court claims are set forth in paragraphs five through sixteen 

of its complaint, wherein Bulldog alleges, inter alia: 1) “it is believed that thousands of 

the Defendant’s commercial customers throughout Kentucky and the United States are 

unknowingly subjected to meter malfunctions and are billed excessively;” 2) “807 KAR 

5:006(1) allows the Defendant electric supplier to utilize a meter, which is up to 20% 

over on billing;” 3) “the Defendant has a free pass to overbill each and every customer;” 

4) “Defendant billed Plaintiff knowing the bill was false;” 5) “[sluch billing action is clear 



[sic] that the Defendant is fraudulently billing the Plaintiff.”’ Clearly, these averments 

arise from the same operative facts set forth in Bulldog’s administrative complaint. 

Even the specific causes of action raised by Bulldog in its Circuit Court complaint 

relate back to the underlying billing dispute. The claim of fraud is founded upon 

“material representations” set forth in Duke Energy Kentucky’s bills.* The claim for 

breach of contract refers to “an agreement with the Defendant to supply electric 

p ~ w e r . ” ~  The only “agreement” is the tariff which applies to all of Duke Energy 

Kentucky’s customers as it is approved by the Commission. The claims that Duke 

Energy Kentucky breached a duty of good faith and fair dealing or violated the Kentucky 

Consumer Protection Act are bald assertions lacking no specific evidentiary s~pp0r-t.~ 

Finally, the claim for unjust enrichment again relies upon an allegation that Duke Energy 

Kentucky allows “bills to be generated by such malfunctioning devices.. ..”5 Plainly, both 

the general averments of fact and the specific claims raised by Bulldog in the Circuit 

Court action are inextricably associated with the underlying billing dispute. 

Bulldog is in the paradoxical position of pursuing ancillary claims in the Kenton 

Circuit Court while at the same time insisting that the Commission should not determine 

whether the primary issue - what Bulldog itself characterizes as “the straight forward 

billing dispute7I6 - is meritorious. Instead Bulldog admits that it wants to “utilize the 

broad tools of discovery available to it under the Civil Rules of Procedure” in the Circuit 

Court action while at the same time requesting the Commission to not ascertain whether 

Bulldog’s Enterprises, Inc. d/b/a Bulldog’s Roadhouse v. Duke Energy a/Wa Duke Energy Kentucky, 
Inc., Kenton Circuit Court, Civil Action No. 11-CI-307, Complaint, 77 8, 9 and 12. (Feb. 1, 201 1). A copy 
of the complaint is attached as Exhibit 1” 
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See id., 77 28-35. 
See id., 7736-39. 
See id., 77 40-45. 
See id., 77 46-48. 
Biilldog Reply, p. 2. 
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there is any merit to the underlying administrative proceeding. The clear dichotomy of 

Kentucky law that gives exclusive jurisdiction of billing disputes to the Commission 

confirms that the present administrative proceeding should be adjudicated based upon 

the record before the Commission. The resolution of that issue will, of course, bear 

upon the ultimate disposition of Bulldog’s ancillary claims. The notion that Bulldog will 

somehow lack a judicial remedy in the event that the Commission rules against it in this 

proceeding is belied by the fact that KRS Chapter 278 prescribes its own precise 

procedures for seeking judicial review of Commission orders. Duke Energy Kentucky 

has been consistent in its position that the billing dispute with Bulldog must be resolved 

by the Commission in accordance with Kentucky law. 

WHEREFORE, on the basis of the foregoing, Duke respectfully requests the 

Commission to deny Bulldog’s motion to dismiss its complaint without prejudice and to 

issue a final order dismissing Bulldog’s complaint on the merits. 

Respectfully submitted Ad 

Mark David Goss 
FROST BROWN TODD, LLC 
250 W. Main Street, Suite 2800 
Lexington, KY 40507-1 749 

(859) 231-001 1 (facsimile) 
(859) 231-0000 

Counsel for Duke Energy-Kentucky, Inc. 
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This will certify that a true and correct copy of the foregoing was served by 
depositing same in the custody and care of the U.S. Mail, postage prepaid, on this 
day of March, 201 1, addressed to the following: 

Eric C. Deters 
James Y. Moore 
Eric Deters & Associates 
5247 Madison Pike 
Independence, KY 41 051 

Brian P. Gillan 
917 Main Street, Suite 400 
Cincinnati, OH 45202 

Counsel for Duke €nergy-Kentucky, Inc. 
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COMMONWEALTH OF KENTUCKY 
16th JUDICIAL CIRCUIT 

KENTON C1i)r;uIT COURT 

PI ail1 t iff 

DUKE EI'JERGY aka DUKE ENERGY OF KENTUCKY, INC. 
I30 East 4th Street 
c'i n c i iiii a t i , Ohio 3 5 202 
Attn Tzrri ONeil EA025 

Scrve: C 1 COTCPORATTON SYSTEM 
3OG LV IMATN STREET, SUITE 5 12 
I - r u N K m u ,  KY 40601 

and 

DUKE ENERGY aka DUKE ENERGY CORPORATION, INC. nka 

526 Souch Chutch Street 
Uharlurtc, NC 28202- 1802, 

DUKE ENERGY CAROLINAS, LLC 

Scrvc: C T CORPOR.4TION SYSTEM 
I50 FAYETTEV1LL.E STRE.ET., BOX 10 I 1 
RALEIGH NC 27601 Defendanis 

COMPLAINT WITH JURY DEMAND AND REQUEST 
FOR CLASS ACTION STATUS 

Cornus now the Plaintiff in the above styled action, by and through counsel, and for the 

;iction t:cc.ein states as follows: 

- I -  



1 Btrllclog's Lntcrprises i s  acoiporatioii within the State ofKentuckyand duly rcgistcrccl as 

such w ~ i h  a tocatioil at 201 5 Dcclaration Drivc, fudependeilce, Kentucky 410.51, 

2 :\L ;ill times relevant, nuke Encrgy, also known as Duke Energy of Kentucky7 I I I C .  is ti  

\vl;olly ouned subsidii1l.y of Duke Energy Ohio, 1 1 1 ~ .  Wherefoi'e, Dukc Energy Ohio, f iic. i s  a cvliolly 

owiie0 subsidiary ofTlie Citwgy Coiyoratioti, which is a wholly owned subsidiary of Duke Energy 

(:'or-goralioii, Inc. d i ich  operates as ail energy supply company throughout the ilnited States. Duke 

Fnergy o f  Kentricky, Inc. supplies residential and commercial power ro the Plaintifand other tiscrs 

t l i1~ci t1~110~~1 the Stare of Kentucky and Duke Energy Corporation, [nc. does througlioui the Uiiirecl 

Stam and Niortli .4iiierica. 

JURJSDICTION AND VENUE 

3. This Court hikS propei*ssubject unarrerjurisdiction biised upon the f X t  that the controversy 

cxccer\s the m i n i m i r i m  .jurisdictional amount of this Court. 

4 The Venue, of this action is pi-operdrie to a substantial portion of the business conducted 

by the Dcltndant Duke, Erieigy of Kentucky and Duke Energy Corporation, Inc., as well as acts find 

oiiiissioris widiiii this matter occurred within this judicial district. 

FACTS 

5.  Thc IJl;iiiitiffi.eceived a notice. 011 May 23: 2010, fkom the Defendant's agent that the 

electric iiieier owned by the Defendant and installed at the Plaintiffs business was not working 

properly froiii 4-2 1-20 10 to 4-30-20 I O  and as such the meter was replaced on 4-30-20 IO. 

6. The n o k e  from the Defendant to the Plaintiff srated that the Defendi~nt was permitted 

ro r d ~ l l  il co~iiniei-cii~l account for the portion o f  electric tlsagc that was not memed prior to the 
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dare o f  tlic wplnceiiieiit of the defective nierer. 

7 'Tlie iebilliri,n HW based 011 il iisagc pattcrn o f  the Plaintiff. 

8. I f  i s  I~clievecl that rlioirsends of tlic Defendant's commercial ciistomers throughout Kcntucky 

aiid file Uriired States arc onknowingly subjected to meter' malfunctions and are billed escessively 

t h  :oiigh f1.a udu I cn t cs ti ma tes. 

9. PLtblic Service Chimission regulation, 807 K.A.R. 5:006( IO) allows the Defeiidarit eleclrjc 

SLiFpplicr ro 1~li117e a meter, which is up to 20% over on billaye wirhout replacing, correcling or 

I-einibursing t l ic comiiierc.ial cmtonier. Therefore, the Defendant has a free pass to overbill each and 

every c.tir;tomer. 

IO. The Plaiiltift'closed Bulldogs in Independence for thesummer after Memorial Day, 20 i 0. 

I r  LV;IS riut open at all for J im,  three days in .luly and not until August 20. The hearing and air was 

ol'f. Thc grills ~ ' c i ' e  off. 

I 1 . Dtirins the following time billing periods with the Plaintiff, the Defendant billed tile 

Pli~iilli['f'$.~,G00.00 for the June billing cycle and S3,800.00 for the JuIy billiiig cycle. The bills for 

lux, J t l l y  arid August compared to the May bill when Plaititiff was opened the entire month. 

D ~ f ~ i ~ d i ~ n t  I>illed Plainriff knowing the bill was false. 

12. Swli billing action is clear that the Defendant is fraudulently billing the Plaiiiti Waiid i t  

is i ~ e m m ~ h l y  bclieved that  the Defendant is titiliziiig the same.billing practice 011 thousands oforher 

c.onmierc.ial ccisronicrs. 

f 3 .  I'laintift'filed an action in Kcnroli Circuit court on S-3-2010 Casc nuiuber 10-CT-2490. 

14. Said actioii was voliintarily disniissed without prejlidice pursuant to CR 4 1.0 I (, I ). 

1 .S The ilcrioil was  then i ~ ~ n o v e d  to The Conlmon\vealth of Kentucky before the Ptiblic 
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Scr\;rce (:onimissiou Case no. 20 IO-00404. 

16, The I-’~hIic Service Conmission dismissed based itimn the Comiiiission not lia\O iny 

jur-istlictioii an): claims of fraud, breacli ofcontract, bixach of good faith arid fair dealing and Liiijiisr 

cl!tii.ichiiient per- KRS 367.1 70 as well as the request for class certification, uiiliqiiidatecl clainagcs and 

atrotneys’ fees but  ordered that Dike Energy respond to tllc claim o f  iinpropcr billing. (See  

imched j l’ursuiint to KRS 278.040, the coilmission has jurisdic.tion only of rates and service of 

utilities defined pet- KRS 278.010 and as such caiiiiot grant the proper reliefsought by the Plaintiff. 

C a w  v. Cincinnati Bell, Inc. 65 I S. W.2d 126, (Ky. App. 1983). 

I 7. The Plaintiff now seeks relief on those additional and jurisdictionnl issues not tinder the 

j uriscl icr i on o f the Pub1 ic Scrvicc Coin miss ion through this honorable court. 

REQUEST FOR CLASS CERTlFlCATION 

13. Plaiiitiff incorporates the foregoing paragraphs as if fuIly rewritten Iiereiii. 

19. Plie Defendant has inmy thousand ciistonicrs utiljzing i t s  metering devic.es and it is clear 

t h s r  i m n y  of rhe devices malfiinction resulting in excessive billing 8s well as inaccurate and 

deceptive billing practices. 111 addition, the estimates made by Defendant are not accurate. 

20. ‘The billing practises are estiniates per PSC 807 K.A.R. 5:006( I O )  which provides a fi-ce 

l m s  to bill at  least 2% over the acr id  amounts due the Defendant. 

2 I .  The Defendant has a regular practice of overbilling a customer. 

22 I t  is clear that with the iiuniberofmcterin_e devices utilized from the Dctkndant by rlie 

Plitinli fCs 011 i i  naitional basis that the class of potential Plaintiff:., is so iiiinierous tliatjoiiicier ofthc 

I I X  111 lie 1‘5 LV i I 1 be i m pra c t i ea1 

2 3 .  13ccnusc all ofrlie PlaiiirifCs andclass mciiibersai.esin\ilariy situated, thcreare questions 
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01. iiiw ~ i i d  tiicr common to all of the parties. 

24 The claims aiitf defeitses of all the representative ntinibers ace typical of all the parties 

O F  the c f i ~ . ~ ~  

25. The rqresentative parties will fairly rind accurately protect the inferests of the CliIsS. 

26 The pro.sectition ofsepaixtc actions by each individual member of the class would crcm 

incoiisistenr and/oi. varying adjudications ~ v i t l i  r-esyect to iiidividual nieiiibers of the class. 

27. i3ased iipoo the above., the Plaintiff liereby requests this honoiable court for iiii order 

granting class sti itt is in tlie above action. 

CAUSES OF ACTION 

.A. Coiirit One : Fraud 

28 Plaintiff incorporates the foregoing paragraphs as if fully rewritten hereiii. 

23. The clcfendants nude mater*ial representations by issuing biIls to the plaintiff and others 

simil;~i-ly situated tliat were. based lip011 and contained readings that were false. 

30. The dcfcndants knew or should Iiave known those readings, and therefore the bills they 

\<:ere bs.sed iipoiil were ftilse. 

3 I .  The cleferidaiits issiied tlie bills wirh the ititention of iiiducing custoniicrs to pay thc bill. 

0 2  C'usroriiers did in fact pay bills in  reliance- upon the issuance by the defendants. 

33 Thc pliiiritiffand other custoiners siiffe.red injury as a result. 

34. Tlie Defendant's actions of billing a commercial custorner that is no longer operating a 

husrnesi based upon estiiiiates froni prior months electrical usage.coup!ed with the ongoing w y  of 

defecrive riicte1.s to favor the Defendant is fraudulent. 

2 5  A s  a ~'esuli. oi 'swh action by the defendant. thc Plai1itif.f indivitlually ancl  21s the 
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representati be oral I Ocfcncianc's ctistomers similarly situated has suffered substantial financial injury. 

.?fi Plaiiitiff incorporares thc foregoing paragraphs as if fully rewritten liereiri. 

17, tipon ctiterirrg into ail agreeinent with the Defendant to supply elecrrical poMei* to i ts  

place ofbusiness. the Plaintiff as well as hose  of the class similarly situated, reasonably cxpectccl 

t o  be I)illecl acctiixtcly, hoiicstIy arid without breach of duty for- [lie aiiiouiit only of power iisagc. 

38. The Defenduiit operates and manages its service in such a inaiiiier tliat allows i t  to 

covertly overbill CiIstoincrs without the. knowledge or cansent of the CListonier and as sLich clearly 

39. As a resulr ofche Defendants actions, a breach of contract has occtii-r-ed with the Plaintiff 

iiiid all customers similarly situated and said Plaintiff has suffered personally and financially. 

C. Coiint Tlirce: Good Faith and Fair Dealing 

40 Plairitiff incorporates the foregoing paragraphs as if fiilly rewritten lierein. 

4 I .  The Defendant, by and I I I I * C ) L I ~ I I  its action, has breached its obligations ofgood faith a i ~ l  

thir clealiiig in its lraiisactioiis with the Plaintiff as well as those c.ustoniers silI7iIilriy situated. 

42. A s  a result of the Defendants actions, the Plaintiff individually and as a reprcsentative 

i ) f  i l l  I Dct'criclants customers siinilarly sihiared have suffered financial and personal damage. 

13. COUIIC I ~ O I I I . :  Vidiltioll of K.R.S. 367.1 70 

42. Plaii3tiff incorporatcs the foregoing paragraphs as if fully rewriticn her-$in. 

34. llefkiiciants action toward the Plai.ntiffand those customers similarly sitliered constitutctl 

un fa i r .  false. r1eceprit.e: ;itid niisleading acts and practices in the coiiduct oflmsiness a11 in bioliitioii 

ol'K17S 3h7.1'70. 



45. A s  a reslrlt. of the Defendants action: the Plaiiitiffand all of those custonievs similacly 

silii;Jtcd hilj sitfl'eitd perSOi1al sild fillailCial dalliijge. 

E. Count  Five: IJqj 1st  Enrichment 

46 Plaintiff incorporates the foregoing paragraphs as if fully rewritten herein. 

47. r3y niaii~railiing and iiianaging the iiictcring dcviccs i i i  the manner in which i t  d0e.s and 

:illowing bil ls io bc gencrated by such malfiri~ctioning devices to the favor of rlic Dcfcndaiit, thc 

I h f i n r h n r  has Ixen titijustly enriched to the detriimcnt of the Plaintiffand thosc customers similarly 

siruarcd. 

48. As i~ rcs~ilt of the actions of the Dcfcndant, The Plaintiff iiidividtinlly and as a 

tqrcscnrati\~c of  a11 Dcfcndants cu~t~rncrs  siii1iiarly situated has suffered financial and personal 

ll>iiSc. 

PRAY El7 FOR IZE1,lEF 

\aL' N E R 1 3  0 R E! the p la in t  i ff i 11 d i v i d ual1 y and as a rep resen ta t i ve of those si mi I a r  I y situated i t i  th is 

action, i71'ilys t h i s  honorable c.oiwt for judgtnent in its favor and against the Defendant on all counts 

nlld for 

a. Compcnsatoiy damages 

11. Punitive daniages 

c .  Reasonaliie attorneys fms 

d Its costs arid espenses 

e. 

f. 

Trial by jury 011 all issties so trii>lbe 

For any and a l l  other relief to which the Plaintiff and titosc custa~ne.rs siniilarly 

riirriated. rllily be entitled. , 
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SSOGld4TES, P.S.C. 

Independence, K Y  4 IO5 1-794 I 
859-363-1900 F a x  859-363-1434 
Email. eric@ericdeters.com 
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