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July 22,20 10 

V U  FAXAND HAND DELIVERY 

Jeff DeRouen 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
Frankfort, KY 40601 

w. DUNCAN CROSBY 111 
DIRECT DIAL: (502) 560-4263 
DIRECT FAX: (502) 627-8754 
duncan.crosby@skofirmxom 

JUL 2 3 2010 
pUBLlC SERVICE 

COMMISSION 

RE: Application of  the Citv of  West Libertv, Kentuckv for Approval to Acquire the 
Utili& Assets of  Elam Utili@ Companv, Inc. and for Approval of  a Manapement 
Anreement 
Case No. 2010-00302 

Dear Mr. DeRouen: 

Enclosed please find and accept for filing in the above-referenced matter the original and 
ten copies of the Memorandum of Understanding between The City of West Liberty, Kentucky, 
Columbia Gulf Transmission Company and Columbia Gas Transmission, LLC dated July 22, 
2010, which includes as an exhibit the Escrow Agreement among the City of West Liberty, 
Kentucky, Columbia Gas Transmission, LLC and Commercial Bank (West Liberty) dated July 
22,2010. Please confirm your receipt of this filing by placing the stamp of your Office with the 
date received on the enclosed additional copies and return them to me in the enclosed self- 
addressed stamped envelope. 

Should you have any questions please contact me at your convenience 

Sincerely, 

W. Duncan Crosby I11 

WDC:ec 
Enclosures 
cc: Parties of Record 

113812.137923/645164 1 
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TEE CITY OF WEST LIBERTY, KENTUCKY, 

Q&W XA GULP TRAIVS1LPPS1SION COWANY, 

‘This Memorandum of Understanding (“MOW”) is rnadc md writcrad irilci as uI‘ the 22 day of July 
2010 by and between thc Cjty of West Liberty, Kentucky (”City”) and Columbia Gulf 
nzlnsrnission Company and Columbia Gas Trimmission, LLC, (collectively, “Columbia”). The 
City and Columbia are sotnctirnes collectivcly referred to as the “Parties” and iiidividunlly a$ a 
‘‘Party.” 

WHFREAS, Columbia provides gns trmwportatloa through a Serviccs Agrccment govcrncd by 
ColUmbkd’S m c  Tariff? to Ehm Utility Company, luc,, (75l~fn”) a natural .gas UtiUty that 
provideles nntuml gas services in and tlraund rhe City; and 

WHEiREAS, the City and E1,m have entered into ui Asset Purchaso Agrwment whereby Elm 
has a g w d  to sell., and the Ciry has agreed to purchase, Elam’s utility BSSCE, inclrtding Elnm’s 
Service Agreement with Columbia: mtld 

WHEREAS, the City’s purchase of Elam’s utili~y systcifi n~u&t  ba approved by the Kenlucky 
Public Service Corporation (‘TSC”); and 

WHEREAS, the City Bled m npplimtiuon on July 19, 2010 (“City’s Appljcatioii”) with the PSC 
seeking appravd for the traasfer of Elam’s utility asset$ to the City and it is anticipded that the 
PK! will take action on thc City’s Application by August 13,2010; and 

WEEWAS, tx? of .Tidy 2% 2010, Elam has an outstcliiding obligation io Columbia tinder Lhe 
E b m  Smites Agreemenc for services provided ilnd vai‘iom gas jrnbalances (the ’‘Cumnf 
Obligarion”), which Columbia currently values ar Six Hundred Forty-Four %~ousmd One 
Mundrcd Fifty Eight Dollars ($644,158): and 

t 

W R E A S ,  Columbia has undertaken the necessary and required steps pursuant; to Coh&’nbin’s 
FERC TarifY’to terminate scrvices to Elnm undcr thc Elm Services Agreement effecthe July 26, 
20.1 0: and 

1 
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WJIE!XX?AS, purfiunnt lo Part Vrr, Section 5.4 of Columbin's EE;RC T~ff, in Elm event that thhe 
City succeeds to El5m'S interest undcr thc Elam Services Agccment with Columbin, the City is 
liable for Ofam's obligations to Columbia, including the Current Obligation owed to Columbia; 
and 

WHE&EAS, as a pnrt of rhe City's Application pending before the PSC, the City 11% commirted 
to tbp: PSC to fulfill Elm's C~irrenr Obligation, in naiwd gas or money at tho City's sole 
discretion, wjrhin fourteen (14) days of the PSC's approval of tho City's Application to acquire 
Elm's utility assets; and 

WHER%AS, thc City has requested that Columbia hold in abeyance the suspmsian of services 
un&r the EIatn Serviccs Agreement while the City's Application is pending before the PSC; and 

WHEREAS, CoIumbia is williiig to hold in abcymcc the suspdnsion of services undw the! Elam 
Senices Agreement upon the City's satisfying dl of the conditions set forth in this MOU; and 

WH.ERFAS, thc City is willing to satis@ all crf the conditions set forth in thid MQU. 

NOW , THEREFORE, in exchange of mutual consideration, the rcccipt and suKicioncy of' which 
is sdknowledged by both Partias, the Parties hereby agree as follows with respect to this MOU'. 

1. Columhki agrees to hold in abeyance the suspension of service under the Elam Services 
Agreement in accordance with Lhe lms of this MQU so long ns the conditions of the MQU are 
satisfied, B nt nny point the terms md coaditions sot forth helxin are not satisfied, Columbia wilt 
C G ~ S ~ :  fhr; abeyance and immediately proceed with suspending rhe Elan Services Agreement and 
the shut-in of services in accordmcc wirh its tights under i t s  FERC Tariff, 

2. Tn exclmngc for Columbia's abeyance. the City shail execute an Escrow Agreement 
whcreby the City shxll doposit. $64,416.00, approximately ten pwcent (10%) of the Current 
Obligation as Columbia Gas currently values it (9soruwkd Funds"), inta m escrow nccount 
before the close of business 011 Friday, July 23, .2010. The ELicmw Agmt shdl provide 
verificittiun to Columbia before ihe close of business on Friday, July 23, 2010 that the escrow 
accouni has been established and that rheMcrowed Fuiids have bear deposited inta the escrow 
acCauiit. In the event: the PSC approves the City's Application, the Escrowed Puncis shall be 
imrnedintcly distributed in accordance with terms md conditions of the Escrow Agreement A 
copy af the Escrow Agreement is attached hereto as Exhibit A aad incorporatetl by ref&!mCe. 

3. The City shall cooperate with tho PSC and do everytlziiig in its power to ensiire that the 
PSC considers and acts upon the City's Application pending before the PSC on ac Befwe Friday, 
August 13,2020. In the event that the PSC either disapproves the City's Application at any time 
prior to August 23,2010 or ,h i is  to #pprova the City's Application by close of business on Friday 
Augusr 13,2010, Columbia will immediately cease the abeyance and proceed with suspension OF 
the Elam Services Agreenienf and shut-in of the service i n  accordme with i ts  rights under its 
E;ERC Tatiff, and the Escrowcd Fund8 will be irnmedintdy relewed to the City in nccordnnce 
with toms and condilions of the Escrow AgrtxInGI'lc. 

2 
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4, In tho e v m  that the PSC approves the City’s Application on or be€are August 13,2010, 
the City shnfl fulfill the reinnining portion of thc Current Obligation &e., the Current Obligation 
less the Escrowed Funds or the mnaunt of nutuinl gas purchmd therewith), within 14 days of 
PSC approvd. The City may rulflll 1k1c Currtnl Obtgaliui1 rernaining at .that t h e  in noturd gw 
or nioney at the City’s sole discretion, Tn [he event chat the City does not fulfill thc r@mwing 
poition of the Curront Obligalion within fourteen (14) days of the PSC’s approving the City’s 
Application, Cnlumbiia wiII hmedintely cease the abeyance and proceed with suspensjon of the 
Elam Services Agreement and shut-in of thc servicc in accordance with its rights under its FFlRC 
TRljff. 

5. Udess cxlcndbd by mutual agreeiwnt of the Partks, this MOU shall remain in cffect 
rrnlil h e  e i d e r  of; (a> August 13,2010, if tho PSC has not mkm any action by August 3 3, 201 0, 
on the City’s Application; (b) any denial by tho PSC of rhc City’s Application; (c} fourteen days 
(14) days after PSC approval of the City’s Application if the City has not fulfiued die Current 
Obligation: or (d) the City’s fulfillment of the Cwent Obligation. 

6, 
fees, coats and expenses (including any legal fees atid expenses) in connectioii with this MQU. 

7, Emh party reprcsendts and warrants that it has h1cm-1 all-necessury action to hwe the 
authority lo execute, deljver and perform under this MOU, E&h party rapt&fenrs and w;vTLznts 

that it has all requisite authority under all applicable laws, including the Constiruiion m d  laws of 
the Commonwealth of Kentucky. any charter, ordinances, bylaws or other governing or 
ognilizatittionnl documents to execute, ddiver and pgrform undor this MOU, Each pmy further 
rcprccscnts and warrants that this MOU constitutes a legally vdid and binding agrement. 

Subject to the terms and conditions scr forrh hereiii, the Paides shall bear their r@spective 

la.  This MOIJ shall nor be moditied or amended except hy m instrument in writing sjgned 
by or on behalf of each Parry. The failure of either Party to insist, in any one or more jnsfmces, 
upon the performaice of my of the terns, covenants or conditions of this MOU or to exercise 
any right hereunder, shall not be conswiled as a waiver or relinquishment of the fiiture 
performance. of my such term, covenmt or conditions or the future exercisl: of guch right, but the 
obiigation of the othtrParty with respect tu such fulurt: perfurrnaiice slial! conYiiut: i n  full force 
atkd errcci. 

9. This h4OU shall be governed by ;urd construed in all respects in accordance with the laws 
of the Commonwealth of Kentucky, but excluding any conflicts of law 2nd choice O f  ltlw 
p5nciple.s thnt worild direct the application of the laws of mother jurisdiction. 

IO. Ncither Fa* shall be liable to the other’ Party kw specid, iildirect, consequentid, 
heidem1 or purlilive damages resulting from or arising out: of this MQU, 

1 1 .  This MOU may be executwt in  any number of counterparts, each of which together shall 
constitute one and the Sane iiistrurnent. 

I 
i 
I 

I 
I 

i I 
* I  

I- 
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IN WWSS WHEREOF, the ParEics haw exocutad this MOU on the drrte Erst above written. 

P. 12’12 



EXHIBIT A 

ESCROW AGREEMENT 
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ESCRQW AQREEMENT 

among 

City of West Liberty, Kentucky, 

Columbia Gas Transmission, LLC, 

and 

Commercial Bank (West Liberty) 

Dated as of July 22,2010 (Effectha Date) 

TO: 15826278754 P.2'12 



I 

ESCROW AGREEMENT made this 22 day of July 2010, by and among Commercial 
Bank (West Liberty} ("Escrow Agent"), the City of West Libertyt Kentucky ("West Liberty" 
or "Depositor") and Columbia Gas Transmlssian, LLC ("Columbia Gas"). 

Escrow Agent, Qepositor ,and Columbia Gas hemby agree that, In consideration af the 
rnwtuat promises and covenants contained herein, Escrow Agent shall hold in c36crow 
and shall distribute Escrow Property (a$ defined herein) in accordance with and sub]eet 
10 thE following Instructions and Terms and Canditions! 

8Eb;TION 9. INSTRUCTIONS: 

1. Escrow Propffrrty 
Promptly upm execution of this Agreement, West Liberty shall deposit and 
maintain wlth Escrow Agent during the term of this Escrow Agreement: a deposit 
in the amount of $64,416.00 (the "Deposit") in account number 6839,1401. 

The foregoing property andlor funds, plus all interest, dividends and other 
distributions and payments -thereon (collectively the "Dlstributlons") received by 
Escrow Agent are collectiveiy referred to herein as "Escraw Property." 

The Escrow Propotty shall be retained In a segregated account and may not be 
commingled with any assets or funds of either Depositor or the Escrow Agent. 

2. .Distributfan of Escrow Property 

fscraw Agont is directed to hold and distribute the Escrow Property in the 
fallowing manner: 
U on notification b Ccllurnbia Gas of the approval of the Application of the City 

Utility Company, inc, by the Kentucky Public Service Commission, the Escraw 
Agent shall immediate1 .and .ur'icfinditionaIly release all of the Escrow Property 
per the instructions Go r umbia Gas will provide with its notification. Natificatioii 
from Columbia Qas shall not be effective unless accompanied by 8 copy of the 
final order from the Commission, 

o P West Liberty, 2 entucky, for Approval to Acquire the Utility Assets of Elam 

3. Distribution of Escraw Praperty upon'Terrnination 

Upo? notification by either Depositor or Columbia Gas that the Kentucky Public 
Service Cammisslon has issusd a final order denying the Applicatlon of the City 
of West Liberty, Kentucky, for Approval to Acquire the Utility Assets of Elam 
Utility Company, Inc, the Escrow Agent shall distribute the Escrow Property then 
held hereunder to the Depositor. Notification from Oepasitor shall not be 
effactivs unless accompanied by a copy of ths final order from the Commission. 

4. Addresses I 
Notices, in$trucXians and other communications shall be via overnight mail, 
postage prepaid, to the parties at the fallowing addresses: Notices shall bo 
deemed to be recelved the day after overnight transmission. 
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Escrow Agsnt 
Commercial Bank (West Liberty) 
Atfn: Hank Allen 
P,O, Box 635 
West tibarty, KY 41472 

City of West Liberty 
Attn: Sally Barker 
565 Main St, 
West Liberty, KY 41472 

Colurnbifi Gas Transmission, LLC, 
Aftn: Jim Downs 
5151 San Felipe, Suite 2500 
Houston TX 77056 

Depositor agrees to indemnify and hold harmless the Escrow Agent against any 
and all claims, losses, damages liabilities, judgments, costs and exprimes 
(including reasonable a#arneys' fees) (cdlectively, "Lasses"] incurred or 
sustained by the Escrow Agent as a result of or in connection with the Escrow 
Agent's reliance upon and compliance with instructiorls or directions .given by 
facsimile or Eloctronic Transmissirsn, provided, however, that such .Lbsse$ have 
not arisen from the gross negligence or willful misconduct of the Escrow Agent. 

,SECTION I I .  TERM$ AND CONDITIONS: 

'1, Term 
The Term of this Dapasit Agreement shall bogirt upon the Effective Date and 
shall twminate upan: 1) the distribution of the Escrow Propetiy as provided for in 
Section I,  Paragraph 2; or 2) the distribution of the Escrow PraptsrVy as provided 
for in Section I, Paragraph 3, whichever shall acxur first. 

2. Compensation 
West Liberty shall pay all activity charges as per Escrow Agent's current fee 
schsdule, West Libsrty shall be responslble for and shall reimburse Escrow 
Agent upon dsrnand for all reasonable expenses, disbursements and advances 
incurred or made by Escrow Agent in connectlon with this Agreement, 

3, The duti@$, responsibilities and obligations of Escrow Agent $hall be limited to 
those expressly set forth herein and no duties, tesponsibilitie?s or obligations shell 
be inferred or implied, Escrow A ent shall not be subject to, nor reqrrlred to 

reference thereto may be made herein. Escrow Agent shall not be required to, 
COmp!y with, any agreement io w a ich the Depositor is a party, even though 

3 
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and shall not, expend or risk 3ny of its own funds or otherwise incur any financial 
llability in the pcsrforrnance of any of its duties hereunder. 

This Agreement is for the exclusive benefit of the parties hereto and their 
respective successors hereunder, and shall not be deemed to give, either 
exprossly or impliedly, any legal or equitable right, remedy, or claim to any other 
entity or person whatsoever. 

If ai any tirns Escrow Agent is $enred with any judicial or administrative order, 
judgment, decree, writ or athsr form of judicial or administrative process which in 
any way affects Escrow Property (including but not lirnited to orders of 
attachment or garnishment or other forms of levies or injunctions or stays relating 
to tho transfer of Escrow Property), Escrow Agent is authorized lo comply 
therewith in any manner as it or it5 legal counsel of Its own choo$ing deems 
appropriate; and if Escrow Agent complies with any such judicial or 
administrative order, judgment, decree, writ or other form of judicial or 
administrative process, Escrow Agent shall not be liable to any of the parties 
hereto or to any other person or entity even though such orderl judgment, 
decree, writ or process may bo subsequently modified or vacated or otherwise 
determined to have been without legal force or effect. 

(a) Escrow Agent shall not be liable for any action taken or omitted of for any lass 
or injury rosulting from it$ actions or its performance or lack af performance of its 
duties h~reunder  ifl tha absence of gross fiegliganca or willful misconduct on its 
part. In no event shall Escrow Agent be liable (i) far acting in accordance with or 
relying upOfl ~ i n y  instruction, nofice, demand, cerkificate 8r document -from any 
Depositor or any entity acting an behaff of any Depositor, (11) for arty 
conssqusntial, punitive or special damages, (iii) for the acts or omissions of its 
nominees, correspondents, designees, subagents or subcustodians, or (iv) for an 
amount in exceaS of the value of the Escrow Property, valued 8s of the date of 
deposit. 

b) If any fees;, expenses a? casts incurred by, or any obligations owed to, Escrow 
gent herounder are not rornptly paid when due, Escrow Agent may reimburse 

itself therefor from the € 6crow Property and may sell, convey or otherwise 
dispose of any Escrow Property for such purpose. 

(c) AS security far the dvs and punctual performance of an and all of Depositur’s 

hereby piedges, assigns and rants to Escrow Agent a continuing security 
and all Distributions thereon or 

additions thereto (whether such additions are t e resulf of deposits by Depositor 
Qr the investment af Escrow Property), The security interest of Escrow Agent 
shall at all times bo valid, perfected and enforceable by Escrow Agent against 
Depositor and all third patties in accordance with the terms of this Escrow 
Agreement. 

(d) Escrow Agent may consuit with legal counsel at fts own expense as to any 
mater relating to this Escrow Agreement, and Escrow Agent shall noY incur any 
liability In acting in good faith in accordance with any advice from such Counsel, 

4. 

5, 

6. 

a 
obligations to Escfow AEl8nl hereunder, now or herea 1 er arising, Depositor 

Interest in, and a lien OR, the E! scmw Prope ’x 
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I .  

(e) Escrow Agent shall not incur an llability for not performing any act or fulfilllng 

boyond the oontrol at Escrow Agent (In~ludiflg but not limited to any act or 
provision of any present or future law or regulation or governmental authority, 
any act of Gad or war, or the untlvailability of the Federal Reserve Bank wire or 
telex or other wlro or communication facility), 

Naficot;, instructions or other communioations shalt be in writing and shall be 
givsn to the add#ess set forth in the "Addresses" provision herein (or to such 
ather address as may be substituted therefor by written notiflcation to Escrow 
Agent of Depositor), Escruw Agent is authorized to comply with and rely upon 
any notices, instructions or other communications believed by if to have been 
sent or given by Depasitor or by a person or persons authorized by D~pasitor, 
Whenovbr under the terms hereof the time for givino a notice or performin an 

extended to the next day on which Escrow Agent is open for business, 

any duty, obligation or responsibl iy ity hereunder by reason of any Q C C K J ~ ~ B ~ C ~  

7. 

act falls upon a Saturday, Sunday, or banking holiday, such time shal 7 be 
8 ,  Depositor shall be liable for and shall reimburse and indemnify Escrow Agent and 

hold Escrow Agent harmless from and against any and all claims, Io$s$s, 
iiabiiities, costs, damages or' expenses (including rsasonable attorneys' fees and 
expenses) (collectively, "tossss") arising from or in connectlan with or related to 
this Escrow Agreement or being Escrow Agent hareunder (includlng but not 
limited to Losses incurred by Escrpw Agent in connectian with its successful 
defense, in whole or in part, of any claim of gtoss negligence or willful 
misconduct on its part), provided, howover, that nothing contained herein shall 
require Escrow Agent to be indemnlfled for Losses caused by its gross 
negligence or willful misconduct 

'This Agreement shall be in'rerpreted, construed, enfwced and administered in 
accordance with the internal substantive laws (and not the choice of taw rules} of 
the Commonwealth of Kentucky, The Depositor hmby submits to the personal 
jurisdiction of and agrees that at1 proceedings relating hereto shall be brought in 
caurts located wlthln the Cammanwealth of Kefltucky or elsewhere a$ Escrow 
Agont may select. The parties hersby waive the right to trial by jury and to assert 
counterclaims in any such proceedings, To the extent that in any jurisdiction the 
Depositor may be entitled to claim, far Itself or its assets, immunity from suit, 
execution, attachment (whether before or after judgment) or ather legal process, 
hereby irrevocably agrees nat to claim, and hereby WBIV@$, such immunity. 

Except as otherwise permitted herein, this Escrow Agreement may be modified 
only by a written amendment signed by all the parties hereto, and no waiver of 
any provision hereof shall be effective unless expressed in a writing signed by 
the party to be charged, 

The rights and remedies canfarred upon the panles hereto shalf be cumulative, 
and the exercise or waiver 5f any such right or rerned shalt not preclude or 
inhibit the exercise of any additlorial rights or remedies, $he waiver of any right 
or remedy hereunder $hall not preclude the subsequent exerclse af such right or 
rernsdy, 

g. 

IO. 

1 I. 
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12. Depositor hateby represents and warrants (a) that this Escrow Agreement has 
been duly autharized, gxacuted and delivered on its behalf and constitutes its 
legal, valid and bindin obligation and (b) th&t the execution, Uetivsry and 
performance of this E!mrow Agreement by Depositor, to the reasonabls 
knowledge of Deposilor, do not and will not violate any applicable faw or 
regulatlon. 

The invalidity, illegality or unenforcsabllity of any provislon of this Agreement 
shall in no way affect the validlty, legality or enforceability of any other provision; 
and if any rovisiori Is held to be enforceable as a mattar of law, the other 
provisions s&ll not be affected thereby and shall remain in full force and effect, 

'This Agreement shall constitute the entire agreement of the patties with respftct 
to the subject matter and super$edas 811 prior oral or written agreements tn 
regard fhereto, 

The provisions ol these Terms and Conditions shalt survlve termination of this 
Escrow Agreement andlor the resignatlon or removal of the Escrow Agent. 

NO printed or other material in any language, inciudin pro$pectuses, notices, 
reports, and prornotlonal material which rfientidns " 8 o m w c L l  Bank (West 
Liberty)" by name or the ri hts, powers, or duties of the Escrow Agent under this 
Agreement Shall be issue CP by any other parties hereto, or on suchpmy's behalf, 
without the prior written can$ent of EScrow Agant, 

The headings contained in this Agr8sment are fo? convenience of reference only 
and shalf have no effect on the interpretation or operation hereof, 

This Escrow Agreement may be executed by each o i  the parties hereto in any 
flumbsr of counterparts, each of which counterpart, when so executed and 
delivered, shall be deemed to be an original and all such counterparts shall 
together constitute one and the same agreement. 

The Es~row Agent dass not have any interest in the Escrowed Property 
ciaposited hereunder (BXCB t s1s provided in Paragraph 6(c) herein) but is servin 
a6 escrow holder only an 8 having only possession thereof, West Liberty $ha 1 
pay or relmburse tho Escrow Agent upon request for any transfer tax@$ or other 
taxes relating to the Escrowed Pro eriy incurred in connectian hemwith and shalt 
indemnify and hold harmless the iri scrow Agent any amounts that it is obligated 
to pay in the way of such taxes, Any payments of income from this Escrow 
Account shall be subject to withhaldlng regulattons then in force with respect to 
United States taxes, West Liberty will pravlde the Escrow Agent with ap ropriate 
W-9 f o r m  for tax LD,, number certifications, or W.8 farms for non-rest 8 en1 alien 
&?rtificatiOfls. It is understood that the Escrow Agent shafl be responsible f4r 
income reporting only with respect to income earned on investment of funds 
which ars a art of the Escrowed PrbpeRy and i$ not responsible far any othw 
reporting, T h i  paragraph and paragraph (9) shall survive notwithstanding any 
twrnination of fhlS Escrow Agreement or ths resignation of the Escrow Agent. 

13, 

14. 

15. 

16. 

17. 

18. 

'19. 

B 
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IN WITNESS WHEREOF, each of the parties has caused this f ~ c i o w  Agreement to be 
executed by a duly authorized representative as of the day and year first. written above, 

City of West Liberty, Kentucky C o ~ ~ ~ a s - T r a n s m i s a i o n ,  LLC. 

P. 8/12 

bmmercial Bank/M(es~Liberty), as Escrow Agent 

.- 


