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Contract # WKE 08-008 

COAL SUPPLY AGREEMENT 

‘This Coal Supply Agreement (the ”Agreement”) dated as of May 1, 2008, by and between 

WESTERN KENTUCKY ENERGY COKP. a Kentucky corporation, 220 West Main Street, Louisville, 

Kentucky 40202 (“Buyer”) and COALSALES LLC, a Delaware limited liability company, 701 Market 

Street, Suite 900, St. I,ouis, Missouri 63 101 .la26 (“‘Seller”). 

W I T N E  S S E T  PI: 

WHEREAS, Buyer is an electric utility company which desires to purchase steam coal; and 

WHEREAS, Buyer and Seller desire to enter into a coal supply agreement pursuant to which the 

Seller will supply coal to Buyer and Buyer will accept delivery of coal under the terms as set forth 

herein. 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for other 

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 

parties hereto agree as follows: 

SECTION 1. GENERAL. 

(a) The above recitals are true and correct and comprise a part of Ihis Agreement. 

(b) Seller will sell to Buyer, and Buyer will buy fiom Seller steam coal under all the terms and 

conditions of this Agreement. 

(c) Seller hereby represents and warrants that it has obtained or will obtain the agreement of 

Arclar Company, I X .  (the “Producer”), as indicated by the Producer’s signature on the Producer’s 

Certificate attached hereto as Exhibit ‘‘r and made a part hereof, and Seller has delivered or will 

1 



Contract # WKE 08-008 

deliver such original Producer’s Certificate to Buyer. This obligation of Seller is a material inducement 

for Buyer to enter into this Agreement. If Seller fails to deliver an unrevised Producers’ Certificate to 

Buyer within ninety (90) days after execution of this Agreement, then Buyer shall provide Notice to 

Seller to deliver such Producer‘s Certificate to Buyer. If afier thirty (30) days following Notice Seller 

has not provided an unrevised Producer‘s Certificate to Buyer, Buyer may declare this Agreement null 

and void, and neither party shall have any further obligations hereunder, except to the extent of 

deliveries already made or then in route. If this Agreement is extended beyond the Price and Contract 

Review Period set forth in Section 8, any changes in the Producer shall be reflected in an amendment 

hereto, and Seller shall deliver a revised Producer’s Certificate to Buyer prior to the effective date of the 

amendment. Seller acknowledges and agrees that Buyer is the third-party beneficiary of any agreement 

between Producer and Seller whereby Seller obtains the right to sell coal produced by Producer (the 

“Coal Purchase Contract”), and as such Buyer shall be entitled to enforce its rights thereunder, in 

addition to exercising its rights and remedies hereunder. 

(d) Each covenant, representation and warranty given by each party herein is a material 

inducement for the other party to enter into this Agreement. 

(e) The term ”Buyer” as used herein shall refer to Western Kentucky Energy Corp. 

SECTION 2. TERM. The term of this Agreement shall commence January 1, 2009 (hereafter 

referred to as the “Effective Date“), and shall continue through December 3 1, 201 0, except as otherwise 

provided herein. 
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SECTION 3. QUANTITY. 

9 3.1 Base Quantity. Seller shall sell and deliver, and Buyer shall purchase and accept delivery 

of the following annual base quantity of coal (“Base Quantity”): 

2009 
2010 

Base Quantity (tons) 
500,000 
500,000 

As used herein, the term “ton” shall mean 2,000 pounds. 

9 3.2 Delivery Schedule. Seller shall deliver and Buyer shall take delivery of the Base Quantity 

in approximately equal monthly installments during the terni hereof unless otherwise mutually agreed. 

Chronic failure by Seller to deliver or chronic failure by Buyer to accept shipments in accordance with 

the foregoing schedule, as mutually agreed, other than a failure resulting from a force majeure event, as 

defined in 3 10 hereof, shall constitute a material breach within the meaning of Q 14 of this Agreement. 

SECTION 4. SOURCE. 

Q 4.1 Source. The coal sold hereunder shall be mined and supplied from the Illinois #5, #6 & #7 

geological seams at the Arclar Mining Complex located in Illinois (the “Coal Property”). 

9 4.2 Suficient Reserves. Seller represents and warrants that the Coal Property contains 

sufficient recoverable coal of a quality and in quantities to satisfy all the requirements of this Agreement. 

4 4.3 Relationship of the Parties. Seller agrees that it is not and will not hold itself out as a 

partner, joint venturer, employee, agent or representative of Buyer. Nothing herein containcd shall be 

construcd as creating a single enterprise, joint venture, agency, partnership, joint employer, owncr- 

contractor, or lessor-lessee relationship between Buyer and Seller or bctwccn Buyer and Producer. 
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Seller and Producer shall each have sole and exclusive authority to direct and control its 

respective activities and operations, and those of any subcontractors, undertaken in the performance of 

Seller‘s obligations under this Agreement. Seller and Producer shall each exercise full and complete 

control over its respective work force and labor relations policies. Buyer shall have no authority or 

control over either Seller’s or Producer‘s operations or work force. 

0 4.4 Substitute Coal Seller shall have the right, but not the obligation, upon Buyer’s written 

consent, which shall not be unreasonably withheld, to supply coal to Buyer not produced on the Coal 

Property (i‘Substiiute Coal”). Any such supply of Substitute Coal shall be subject to all thc terms and 

conditions of this Agreement as if applicable to coal from the Coal Property, including, without 

limitation the price provisions of 5 8, the quality specifications of 0 6 ,  and the provisions of 3 5 

concerning reimbursement to Buyer for increased transportation costs. 

SECTION 5. DELIVERY. 

cj 5.1 Qeliverv Point. The coal shall be delivered to Buyer F.O.B. barge at the Power Dock, mile 

post 858.3 on the Ohio River (the “Delivery Point”). With Buyer’s prior oral, followed by written 

consent, which it may not unreasonably withhold, Seller may deliver the coal or Substitute Coal at a 

location different from the Delivery Point, provided, however, Seller shall reimburse Buyer for any 

resulting increases in the cost of transporting the coal to Buyer‘s generating stations. 

5 5.2 Title/Kisk of Loss. Title to and risk of loss of coal sold hereunder will pass to Buyer and 

the coal will be considered to be delivered when Buyer’s barges arc loaded to barge specifications with 

coal at Delivery Point. 
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9 5.3 Barw Delivery. Buyer or its contractor shall furnish suitable barges in accordance with a 

delivery schedule provided by Buyer to Seller or Producer. Seller or its Producer shall ensure that rake 

barges are loaded to a minimum of 1,500 tons per barge and box barges are loaded to a Ininimum 

tonnage of 1,600 tons per barge unless river conditions are such that less amounts must be loaded or 

barges arrive at loading point containing excess residual coal material. It shall be the responsibility of 

Buyer or its contractor to ensure barges supplied are clean and suitable for loading. In the event lesser 

amounts are loaded, notice of light loading and river condition requirement for such light loading shall 

accompany Seller‘s andor Producer’s shipment notice. Seller shall arrange and pay for all costs of 

transporting the coal to the staa&g areas for loading of bargcs and for loading and trimming the coal into 

barges to the proper weight and the proper distribution within the barges. Buyer shall arrange for 

transporting the coal from the Delivery Point to Buyer’s generating station(s) and shall pay for the cost 

of such transportation. Seller shall be responsible for any delay costs or other penalties assessed by 

Buyer’s bar,oing contractor and actually paid by Buyer for actual charges or costs incurred by Buyer 

which accrue at the Delivery Point which are deemed to have been caused by Seller, and not otherwise 

excused by an event of force majeure. If, in the reasonable opinion of the Seller or its representative, 

the supplied barges contain an excess of residual material which makes them unsuitable for loading, it 

will be the responsibility of Buyer or its contractor to remove any residual material from the supplied 

barges at Buyer‘s expense. Seller shall require of the Producer and loading operator that the barges 

provided by Buyer or Buyer’s contractor be provided convenient and safe ingress, transit, berth, loading, 

and egress while the barges are at the Seller and/or Producer’s dock. Notwithstanding the above, Buyer 

shall be responsible for all fleeting, switching and other mooring fees. 
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SECTION 6. QUALITY. 

4 6.1 Specifications. 

(a) The coal delivered hereunder shall conform to the following specifications on an “as 

received” basis of quality: 

Quality Guaranteed Monthly Rejection Limits 
Specifications Weiphted Average @er Shipment) 
R’I-TJ/I .R. Min. 12,100 < 11,700 

Ash Max. 8.26 lbs./MMBTU 10.74 lbs./MMBTU 
Moisture Max. 8.26 lbs./MMBTU > 10.74 lbs./MMBTU 
Sulfur Max. 2.50 lbs./MMBTU > 2.70 lbs./MMBTTJ 
Sulfur Min. 1 .~O~~S. /MMB?U 
Chlorine (dry) Max. 0.22% 

SIZE (3,’ x Or$): 
Top size (inches)* 
Fines (% by wgt) 
passing 1/4” screen max. 50% 

max 4”x 0” 

_ _ _ _ _ ~ _ _  Yo BY WIGHT: 
VOLATILE. 34 As Received 
FIXED CARBON 44 As Reccived 
GRINDABIL,ITY (I-IGI) 52 
BASE ACID RATIO (B/A) 0.50 

-.--- ASH FUSION TEMXERATURE ( O F )  (ASTM Dl@IJ 

REDUCING ATMOSPHERE 
Initial Deformation 2000 
Softening (II=W) 2050 
Softening (I-I=1/2W) 2100 
Fluid 2250 

OXfL)I%ING ATMOSPHERE 
Initial Deformation 2300 
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Softening (€I-W) 2.350 
Softening (H=1/2W) 2400 
Fluid 2520 

* All the coal will be of such size that it will pass through a screen having circular perforations 

four (4) inches in diameter, but shall not contain more than fifty-five percent (55%) by weight of coal 

that will pass through a screen having circular perforations one-quarter (1/4) of an inch in diameter. 

The Base Acid Ratio (B/A) is herein defined as: 

BASE ACID RATIO (B/A) = /Fed! -1- CaO + MgO + NazO -+ K20) 
(Si02 + A1203 + T102) 

Note: As used herein: > means greater than; 
< means less than. 

S 6.2 Definition of-,y:,Shi.pment”. As used herein, a “Shipment” shall mean one loaded barge. 

5 6.3 Rejection. Buyer has the right, but not the obligation, to reject any Shiprnent(s) which are 

above or below, as applicable, any one or more of the Rejection Limits set forth in Section 6.1 hereof. 

Buyer must reject such coal within one (1) business day of receipt of the coal analysis provided for in 9 

7.2 or such right to reject is waived. Buyer has the further right, but not the obligation, to reject at any 

time, any Shipment which contains unreasonable amounts of extraneous materials, which include, but 

are not limited to, slate, rock, wood, mining materials, metal, steel, etc. (“Debris”) as determined by 

Buyer. Rejected Shipment(s) shall be returned to Seller or Seller’s designee at Seller’s expense. 

If the non-confoming Shipment has been unloaded at Buyer’s generating station prior to the 

receipt of the coal analysis provided for in 5 7.2, Buyer and Seller shall confer for the purpose of 

reaching agreement on an adjustment to the Base Price to be paid for such coal; provided, however, such 

adjustment shall not exceed $O.OZ/MMBtu. Non-conforming Shipments that have been unloaded 
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before rejection shall be considered “rejectable” for the purposes of Section 6.4 below. In the event that 

the parties cannot agree upon an adjustment to price, Buyer shall have the right to require Seller to 

collect the rejected coal, at its expense, and remove such from Buyer’s property. Further, Seller 

acknowledges its part in reasonable and workmanlike quality control and as such, Seller shall not take 

advantage of Buyer’s good faith in accepting delivering of coal that is substantially above or below, as 

applicable the Rejection Limits. 

0 6.4 Suspension. If the ton-weighted monthly average of coal fails to meet any two of the 

individual Guaranteed Monthly-Weighted Average specifications set forth in Q 6.1 for any quarter, 

during the term of this Agreement, or if six (6) Shipments are rejectable in any thirty (30) consecutive 

day period, Buyer may, upon written notice, suspend h t w e  Shipments, except those Shipments which 

have already been loaded into barges at the time notice is received. Seller shall within thirty (30) days 

provide Buyer with reasonable assurances that subsequent deliveries of coal shall meet or exceed the 

specifications set forth herein. If Seller fails to provide such assurances within that thirty (30) day 

period, Buyer shall have the right to terminate the Agreement pursuant to Q 14 of this Agreement. If 

Seller provides such assurances to Buyer’s reasonable satisfaction, deliveries hereunder shall resume, 

and any tonnage deficiencies resulting from suspension may be made up at Buyer’s sole option, subject 

to a mutually agreeable schedule. Buyer shall not unreasonably withhold its acceptance of Seller’s 

assurances, or delay resumption of Shipments. If Seller, after such assurances, fails to meet any two or 

niore of the individual Guaranteed Monthly- Weighted Average specifications for the next two months or 

if six (6) shipments are rejectable within any thirty (30) consecutive day period during next six (6) 
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month period, then Buyer may tcnninate this Agreement and exercise all its other rights and remedies 

under applicable law. 

SECTION 7. WEIGHTS, SAMPLING AND ANALYSIS. 

5 7.1 Weights. ' f ie weight of the coal delivered hereunder shall be determined on a per barge 

basis to constitute a Shipment by Seller on the basis of draft weights at the loading point, unless another 

method is mutually agreed upon by the parties. Such draft shall be duly performed by an appropriate 

independent testing agency and performed in a workmanlike manner pursuant to methodology for 

obtaining such that the weights are deemed accurate and reliable so as to be used for payment purposes 

in accordance with the terms and conditions of this Agreement. In the event that Buyer and Seller agree 

to utilize scales, to ensure such accuracy and reliability, such scales shall be tested and shall comply with 

appropriatc standards for weighmg as set out in the National Institute of Standards and Technology 

Handbook 44 for such scales. Buyer or Seller, as the case may be, shall have the right, at their own 

expense and upon reasonable notice one to the other, to have the draft process or scales checked for 

process and accuracy at any reasonable time or frequency. In the event scales are utilized, if such scales 

are found to be over or under the tolerance range allowable for the scale based on the National Institute 

of Standards and Technology Handbook 44, either party shall pay to the other any amounts owed due to 

such inaccuracy for a period not to exceed 30 days or the time between tests, whichever is shorter. 

5 7.2 Samplincr, and Andy&. The sampling and analysis of the coal delivered hereunder shall 

be performed by Seller and the results thereof shall be acccpted and used for the quality and 

characteristics of the coal delivered under this Agreement unless another method is mutually agreed 

upon by the parties. All analyses shall be made in the laboratory of Seller or Scllcr's contractor at 
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Seller’s cxpensc in accordance with industry-accepted standards. Samples for analyses: (i) shall be 

taken by the most current industry-accepted standard for the mechanical sampling system in place; (ii) 

shall be mutually acceptable to both parties; (iii) may be composited; and (iv) shall be taken with a 

frequency and regularity sufficient to provide reasonably accurate representative samples of the 

deliveries made hcreunder. Buyer acknowledges that it is fanniliar with the sampling and analysis 

practices to be utilized hereunder, and finds them to be acceptable. Seller shall notify Buyer in writing 

of any significant changes in Seller’s sampling and analysis practices. Any such changes in Seller’s or 

Seller’s contractor’s sampling and analysis practices shall, except for industry accepted changes in 

practices, provide for no less accuracy than the sampling and analysis practices existing at the time of the 

execution of this Agreement, unless the parties otherwise mutually agree. 

Each sample taken by Seller shall be divided into four (4) parts and put into airtight containers, 

properly labcled and sealed. One part shall be used for analysis by Seller; one part shall be used by 

Seller as a check sample, iE Seller in its sole jud,ment determines it is necessary; one part shall be 

retained by Seller until the twenty-fifth (25Ih) of the month following the month of unloading (the 

“Disposal Date”) and shall be delivered to Buyer for analysis if Buyer so requests before the Disposal 

Date; and one part (“Referee Sample“) shall be retained by Seller until the Disposal Date. Buycr shall be 

given copies of all analyses made by Seller within 3 business days after loading and Seller shall provide 

a composite of all the analyses fbr presentation to Buyer by the third (3rd) business day of the month 

following thc month of loading, Buyer, on reasonable notice to Seller shall have the right lo have a 

rcpresentative present to obscrvc the sampling and analyses pcrformed by Seller or Seller’s contractor. 

Unless Buyer rcqucsts a Rcferce Sample analysis before the Disposal Datc, Seller’s analysis shall be 
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used to determine the quality of the coal delivered hereunder. The Monthly Weighted Averages shall be 

determined by utilizing the individual Shipment analyses and the weight of each Shipment. 

If any dispute arises before the Disposal Date, the Referee Sample retained by Seller shall be 

submitted for analysis to an independent commercial testing laboratory ("Independent Lab") mutually 

chosen by Buyer and Seller. Far each coal quality specification in question, a dispute shall be deemed 

not to exist and Seller's analysis shall prevail and the analysis of the Independent Lab shall be 

disregarded if the analysis of the Independent L,ab differs from the analysis of Seller by an amount equal 

to or less than: 

(i) 0.50% moisture 
(ii) 
(iii) 
(iv) 

0.50% ash on a dry basis 
100 Btdlb. on a dry basis 
0.10% sulfur on a dry basis. 

For any coal quality specification in question, if the analysis of the Independent Lab differs from 

the analysis of Seller by an amount greater than the amounts listed above, then the analysis of the 

Independent Lab shall prevail and Seller's analysis shall be disregarded. The cost of the analysis made 

by the Independent Lab shall be borne by Buyer to the extent that Seller's analysis prevails and by Seller 

to the extent that the analysis ofthe Independent Lab prevails. 

In the event Buyer installs a sampling system at the generating station that is equivalent or better 

than that utilized by Seller, at Seller's reasonable sole option, Seller may agree to utilize Buyer's 

collected samples and analyses of such samples as the basis for payments hereunder. Such sampling 

processes shall include all those listed above as responsibility of Seller in terms of frequency and 

regularity sufficient to provide an accurate representative sample of the deliveries, and will include the 

sanie number of sample divisions taken and retained. All analyses of samples collected by Buyer shall 
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be made at Buyer‘s expense in accordance with then currcnt industry-accepted standards. Seller shall 

have the right, upon reasonable notice, to inspect or have inspected Buyer’s mechanical sampler, 

collection, and the sample analysis process. 

SECTION 8. PRICE. 

3 8.1 Base Price. The base price (“Base Price”) of the coal to be sold and delivered hereunder 

shall be determined according lo the following schedule as set out by year on the basis of $/MMBTU 

F.O.R. barge. A portion of the Base Price shall be increased or decreased for each percentage point of 

change, or proportionately for fractional parts of a percentage point of change, to reflect changes in the 

indices in Section 8.2, Section 8.3 and Section 8.4 (hereinafter the “Adjusted Base Price”). The 

adjustment to the Base Price will be based on an allocation of index weights as more particularly 

detailed in this Section 8.2, Section 8.3 and Section 8.4 below. Changes shall become effective January 

1, 2009 and continue quarterly through the term of this Agreement. The index values shall be adjusted 

based upon the preliminary index values for the three-month period ending November 30 (for 

adjustment effective January lst), February 28 or 29 (for adjustment effective April lst), May 31 (for 

adjustment effective July 1st) and August 31 (for adjustment effective October 1st) (hereinafier the 

“‘Calculation Period”). 

However: in no event shall the Adjusted Base Price at any time be lower than the Base Price, by 

calendar year, as listed below. 

Calendar Year Base Price $/MMBTU 

2009 

2010 

$2.273 ($55.00/ton at 12,100 B‘IU per pound) 

$2.341 ($56.65/ton at 12,100 BTU per pound) 
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$ 8.2 Diesel Fuel Adiustment. - In addition to the Base Price $8.1 above, there shall be an 

adjustment to such price for changes in diesel fuel. The adjustment shall change in proportion to 

changes in the first published PPI-Commodities #2 Diesel Fuel Index #WPUOS7303 (not seasonally 

adjusted) found in Table 6 of the Producer Price Indexes, published monthly by the U.S. Department of 

Labor, Bureau of Labor Statistics (hereinafter the “PPI Fuel”). The change in this component shall be 

calculated by multiplying a fraction, the denominator of which shall be 355.4 (hereinafter the “Base Fuel 

Index”) which is the Preliminary PPI Fuel for March 2008 and the numerator of which shall be the 

difference between the average PPI Fuel for the Calculation Period and 355.4, times 8.0% of the current 

calendar year $/MMBTU price (the “Diesel Fuel Component“). The adjustment shall be rounded to 

three decimal places and reset to zero prior to each calculation. 

iesel Fuel Adjustment: 

Average PPI Fuel for Calculation Period = 400.0 

Base Fuel Index = 355.4 

Diesel Fuel Adjustment = r(400.0 -355.4)/355.4]*$0.18 18/MMBTIJ 

Diesel Fuel Component = -t $.0230 per MMBTlJ 

$ 8.3 Steel Adiustment. In addition to the Base Price $8.1 above, there shall be an adjustment lo 

such price for changes in the price of steel. The adjustment shall climge in proportion to changes in the 

first published PPI-Commodities #2 Iron and Steel Scrap Index #WPUIOI2 found in the Producer Price 

Indexes, published monthly by the U.S. Department of Labor, Bureau of Labor Statistics (hereinafter the 
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“PPI Steel”). ‘1%~ change in this component shall be calculated by multiplying a fraction, the 

denominator of which shall be 537.0 (hereinafter the “’Rase Steel Index”) which is the PreIiminary PPI 

Steel for March 2008 and the numerator of which shall be the difference between the average PPI Steel 

for the relevant Calculation Period and 537.0, times 7.0% of the current calendar year $/MMRTU price 

(the “Steel Component’.). The adjustment shall be roundcd to three decimal places and reset to zero 

prior to each calculation. 

Example Steel Adjustment: 

Average PPI Steel for Calculation Period = 500.0 

Base Steel Index = 537.0 

Steel Adjustment = [(SOO.O-537.0)/537.0]*$0.159 1 /MMB?’U 

Steel Component: = -$0.011 per MMB‘TU 

$ 8.4 Explosive Adiustment. In addition to the Base Price $8.1 above, there shall be an 

adjustment to such price for changes in the price of explosivcs. The adjustment shall change in 

proportion to changes in the first published PPI-Commodities I:ertilizer Materials Index #WPU0652 

found in the Producer Price Indexes, published monthly by the I.J.S. Department of Labor, Bureau of 

Labor Statistics (hereinafter the “PPI Explosives”). The change in this component shall be calculated by 

multiplying a fraction, the denominator of which shall be 287.6 (hereinafter the “Rase Explosives 

Index”) which is the Preliminary PPI Explosives for March 2008 and the numerator of which shall be the 

difference between the average PPI Explosives for the relevant Calculation Period and 287.6, times 2.5% 

of the current calendar year $/MMB’RJ price (the “Explosives Component”). The adjustment shall be 

rounded to three decimal places and reset to zero prior to each calculation. 
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Example Expllosive Adjustment: 

Average PPI Explosives for Calculation Period = 300.0 

Base Explosives Index = 287.6 

Explosives Adjustment = [(300.0-287.6>/287.6]*$0.0568/MMBTU 

Explosives Component = +$0.002 per MMBTU 

A Sample calculation of this procedure is attached hereto Exhibit "C" and shall serve as a guide 

for administration of the Diesel Fuel, Steel and Explosive Adjustments. 

8.5 Payment Calculation. Payment shall be based solely upon the tonnage and BTIJ/LB 

received pursuant to the terms of Section 6. QUALITY, Section 7. WEIGHTS, SAMPLING AMD 

ANALYSIS, and this Section 8. If there are any adjustments pursuant to Section 6. QUALITY, such 

adjustments shall apply as a credit to amounts owed Seller by Buyer for the month the coal was 

unloaded. 

SECTION 9. 

tj 9.1 Invoicing Address. Invoices will be sent to Buyer at the following address: 

Western Kentucky Energy Corp. 
220 West Main Street (physical zip code 40202) 
P.O. Box 32030 
Louisville, Kentucky 40232 
Attn.: Manager, Fuels Accounting 

With a copy to: 

Western Kentucky Enerbv Corp. 
220 West Main Street (physical zip code 40202) 
P.0. Box 32030 
L,ouisville, Kentucky 40232 
Attn.: Manager, Fuels Strategy and Procurement 
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§ 9.2 w o k e  and Bi-Monthly Payment Procedures. For all coal delivered pursuant hereto, and 

unloaded at the generating station between the first (1 st) and fifteenth (1 5th) days of any calendar month, 

Buyer shall make prelimiiiary payment for of the amount owed for the coal (based on the assumption 

that the coal will meet all guaranteed monthly quality parameters) by the twenty-fifth (25th) day of such 

month of delivery. For all coal delivered pursuant hereto and unloaded at the generation station between 

the sixteenth (I  6th) and the last day of any calendar month, Buyer shall make preliminary payment of the 

delivered coal by the tenth (1 0th) day of the month following the month of delivery. 

Preliminary payment shall be in the amount of the then-current Adjusted Base Price on a dollar 

per ton basis calculated based on the guaranteed monthly weighted average B'I'U/lb. of product 

delivered. 

A reconciliation of amounts paid and amounts owed shall occur on the twenty-fifth (25th) day of 

the month following the month of delivery. (For example, Buyer will make one preliminary payment on 

January 25th for coal delivered January 1 st through 1 Sth, and another preliminary payment on February 

10th for coal delivered January 16th through 30th. Payment reconciliation will occur on February 2Sth 

for all deliveries made in January.) The reconciliation shall be made as follows: Seller shall invoice 

Buyer on or before the 20th day of the month following the month of delivery. The amount due (based 

on the Adjusted Base Price plus or minus any quality price adjustments) for all coal delivered and 

unloaded and accepted by Buyer during any calendar month shall be calculated and compared to the sum 

of fhe preliminary payments made for coal delivered and unloaded and accepted during such month. The 

difference shall be paid by or paid to Seller, as applicable, by the twenty-fifth (25th) day of the month 

following the month of delivery. 
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Buyer shall eIectronically transfer hnds  as requested by Seller to Seller’s account at: 

COALSALES, LLC 

PNC Bank, N.A. 

ABAtf 043000096 

Bank Account# 10 19275295 

In the event of repeated late payments, Seller may provide Notice to Buyer that any future late 

andlor overdue payments shall accrue interest (at the prime rate of interest for United States Dollar as 

published from time to time during such period under the section titled, “Money Rates” by the Wall 

Street Journal, plus two percent, but not to exceed the maximum applicable lawful interest rate 

(hereinafter “Interest Rate’‘) fioni the due date until paid. 

5 9.3 VJithholding. Either party shall have the right to withhold from payment to the other party 

(i) any sums which it is not able in good faith to verify or which it otherwise in good faith disputes, and 

(ii) any amounts owed to the other party under this Agreement. Buyer shall notify Seller promptly in 

writing of any such issue, stating the basis of its claim and the amount it intends to withhold. 

Payment by Buyer, whether knowing or inadvertent, of any amount in dispute shall not be 

deemed a waiver of any claims or rights by Buyer with respect to any disputed amounts or payments 

made. 

Upon resolution of any dispute involving any withholding of payment, any additional amount 

found owing shall be paid with interest at the Interest Rate. 

99.4 Buyer’s Credit. Whenever Buyer’s, or Buyer’s Guarantor‘s, scnior unsecured or corporate 

credit rating is below investment g,Tade (RDB- as defined by Standard & Poor’s or the equivalent as 
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defined by other public ratings agencies), Buyer shall provide Seller with a mutually agreed upon form 

of credit enhancement (such as a letter of credit or guaranty &om an investment grade entity, etc.) Until 

the mutually acceptable assurances of good credit are received, the Seller has the right to require 

payment in cash at least three business days in advance of loading. If payment is not received as stated, 

then the Seller may withhold or suspend deliveries hereunder. 

SECTION 10. FORCE MAJEURE. 

0 10.1 General Force-Maieure. Except as otherwise provided herein, if either party hereto is 

delayed in or prevented from performing any of its obligations or from utilizing the coal sold under this 

Agreement due to acts o f  God, war, riots, civil insurrection, threats of violence, acts of the public enemy, 

terrorism, nuclear disasters, strikes, lockouts, labor shortages and disputes, disturbances or unrest, 

damage to mines or plants, inability to procure supplies or equipment, breakdown of equipment or 

facilities, fires, explosions, floods, river freeze-up, earthquakes, inability to obtain permits or 

authorizations from any governmental authority after prudent and timely submission and application for 

same, or unforeseen geologic conditions in coal seams not discernable by prudent engineering, which are 

beyond the reasonable control o f  the party affected thereby, or changes in governmental regulations, or 

interpretations of existing regulations (other than an environmental force majeure as provided for in 

Section 10.2 Environmental Law Force Majeure) that prevent Buyer frorn burning coal produced from 

Coal Property then the obligations of both parties hereto shall be suspended or terminated to the extent 

made necessary by such event; provided that the affected party gives prompt oral notice to the other 

party after such commencement or occurrence of event beconies known to the affected party, followed 

by prompt written notification thereafter. The written notification for force majcure events shall also 
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describe the nature and probable duration of tlie force majeure event. The party declaring a force 

majeure event shall exercise reasonable due diligence to avoid the force majeure event or shorten its 

duration and will keep the otlier party advised as to the continuance of the force majeure event. 

Nothing herein contained shall be construed as requiring Seller or Buyer to accede to any demands of 

labor, or labor unions, or suppliers, or other parties which Seller or Buyer, in the exercise of their good 

faith reasonable judgment considers unacceptable. Events of force majeure as defined above affecting a 

supplier or contractor of a party that delays or prevents a party’s ability to perforni under this Agreement 

hereto will be treated as the affected party’s force majeure. 

During any period in which Seller’s ability to perform hereunder is affected by a force majeure 

event, Seller shall not deliver any coal to any other buyers to whom Seller’s ability to supply is similarly 

affected by such force majeure event unless contractually committed to do so under another coal supply 

agreement that was entered into prior to the force majeure event; and further Seller shall deliver to Buyer 

under this Ageemlent at least a pro rata portion (on a per ton basis) of its total contractual coinmitnients 

in place at the beginning ofthe force majeure event for all its buyers to whom Seller’s ability to supply is 

similarly affected hy such force majeure event. 

During any period in which Buyer‘s ability to perfom hereunder is affected by a force majeure 

event, Buyer shall not accept any coal from any other sellers to whom Buyer’s ability to accept coal is 

similarly affected by such force majeure event unless contractually committed to do so under another 

purchase agreement that was entered into prior to the date of the force majeure event; and further Buyer 

shall accept coal from Seller under this Agreemcnt at lcast a pro rata portion (on a per ton basis) of its 
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total contractual commitments in place at the beginning of the force majeure event for all its sellers to 

whom Buyer's ability to accept coal is similarly afiected by such force majeure event. 

An event which affects the ability of Seller or Producer to obtain or produce Substitute Coal will 

not be considered a force majeure event hereunder. 

Buyer reserves the right to purchase replacement coal from other sources during the occurrence 

of a force majeure event affecting Seller. Seller reserves the right to sell coal to other buyers during the 

occurrence of a force majeure event affecting Buyer. Tonnage deficiencies resulting from a force 

majeure event will not be made up, except by mutual agreement of Buyer and Seller on a reasonable 

schedule mutually agreed to by Buyer and Seller. 

In the event that a situation of force majeure continues for a period exceeding sixty (60) days. 

then either party not claiming force majeure may elect to terminate this Agreement by giving written 

notice to the other party. In the event of such temiination, neither party shall have any further liability to 

the other except for those obligations or liabilities which may have accrued with respect to performance 

or defaults prior to said termination. 

510.2 &viromenta1 Law Force MaieurG As of the date of this Agreement, the coal to be 

supplied hereunder, can be utilized by Buyer in material conipliance with all air pollution control and 

environmental laws, regulations, and requirements, as currentIy enacted and/or promulgated. The parties 

recognize that, during the continuance of this Agreement, legislative or regulatory bodies or the courts 

may adopt or reinterpret environmental laws, regulations, policies and/or restrictions which become 

effective during the term of this Agreement, that would not have been reasonably known as of the date of 

this Agreement, which will make it impossible or commercially impracticable for Buyer to utilize this or 
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like kind and quality coal which thereafter would be delivered hereunder. If as a result of the adoption 

or reinterpretation of such laws, regulations, policies, or restrictions, or change in the interpretation or 

enforcement thereof, Buyer decides that it will be impossible or commercially impracticable 

(uneconomical) for Buyer to utilize such coal, Buyer shall so notify Seller, and thereupon Buyer and 

Seller shall promptly consider whether corrective actions can be taken in the preparation of the coal 

andor in the handling and utilization of the coal at Buyer's generating station; and if in Buyer's sole 

judgment such actions will not, without unreasonable expense to Buyer, make it possible and 

commercially practicable for Buyer to so utilize coal which thereafter would be delivered hereunder 

without violating any applicable law, regulation, policy or order, Buyer may reduce coal shipments 

hereunder. 

If as a result, Seller's contract tonnage is reduced hereunder, then Buyer shall promptly notify 

Seller, in writing, of the new required coal quality specifications for any replacement tonnage. Seller 

shall determine and communicate to Buyer if meeting the new quality specifications is possible and the 

increased costs, if any. Based upon Seller's evaluation, the parties will have the following sequential 

options: 

1. Buyer shall have the option to pay to Seller said total increased costs and shipments will 

continue under the current Agreement, as modified for the new coal quality 

specifications, or 

If Buyer does not agree to pay Seller's increased costs, then Seller has the option to 

provide substitute coal meeting the revised coal quality specifications under said 

Agreement at the current equivalent delivcred price; or 

2. 
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3. If Seller does not exercise the option to provide substitute coal as provided hereunder 

then Buyer may terminate this agreement, but Seller will have the right to match the 

product selected by Buyer to replace the remaining coal requirements for the term of the 

Agreement. 

To the extent not resulting from a new environmental law or regulation, changes in market 

conditions, commercial frustration, commercial impracticability or the occurrence of unforeseen events 

rendering performance of this Agreement uneconomical for Buyer, shall not constitute a new 

environmental law or regulation. 

SECTION 1 I. ADJUSTMENT TO EASE PRICE FOR CHANGES 1N LAWS. 

The Base Price includes all costs of compliance by Seller with all Laws (defined herein) in effect 

as of the date of this Agreement (“Applicable Law Date”), including all applicable taxes and fees. No 

price adjustments shall be made under this section for costs occasioned by any such tax or fee, presently 

in being and as currently interpreted. Notwithstanding the foregoing, Buyer and Seller state that it is 

their intent that &e Rase Price pcr ton shall be increased by an amount equal to any change, after the 

Applicable Law Date, in Seller’s cost of compliance with Laws (defined herein) relative to its 

performance of tl-us Agreement. As used herein, the term “Laws” shall mean any and all statutes, 

ordinances, regulations, rules and other governmental mandates (including, but not limited to all taxes, 

fees and tax mandates) promulgated, enacted, imposed or enforced by any federal, state or local 

governmental authority which affects Seller’s selling, mining, processing, and reclamation cost 

associated with the coal delivered under this Agreement. Therefore, if, after the Applicable Law Date, 

any federal, state or local govcrnmcntal authority enacts, promulgates or otherwise makes effective any 
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new Laws, or amends, modifies or changes in any way the text, interpretation, enforcement or 

application of any existing Laws. which affects Seller's direct cost of selling, mining, processing and 

reclamation of the coal delivered under this Agreement including, but not limited to, reclamation; 

conservation, environmental protection; mine safety; mine working conditions and practices; ventilation; 

health; occupational h ~ a r d s ;  reclamation of mined areas; (herein referred to as a "Changes in L,aws"), 

and if such Changes in Laws directly or indirectly increases Seller's direct cost of selling, mining, 

processing, and reclamation of the coal delivered under this Agreement, then the Base Price of coal sold 

by Seller pursuant to this Agreement shall be adjusted upward by an amount equal to such Seller's 

increased costs per ton to the extent directly resulting from such Changes in Laws. Included within the 

meaning of the term Changes in Laws, by way of example and not as a limitation, are changes in federal, 

state and local tax rates that increase Seller's direct cost of selling, mining, processing and reclamation 

of the coal delivered under this Agreement; provided however, in no event shall there ever be an 

adjustment made in the Base Price hereunder for changed costs related to real or personal property taxes, 

corporate net income and fianchise taxes. Seller shall provide prompt written notice to Buyer of any 

such increased cost incurred by reason of a Change in Laws of which it is aware as soon as reasonably 

practicable, and any such increase shall be included as an adjustment to the Base Price commencing as 

of the date that such change in cost occurs by reason of such Change in Laws. 

Seller w.11 submit detailed documentation to Buyer to allow determination of my such 

adjustment. The actual amount of the increase in Seller's cost of selling, mining, processing, and 

reclamation of the coal delivered under this Agreement arising from the Changes in Laws will be the 

basis for any adjustment in the Base Price or the Adjusted Base Price, provided, however, that if the 
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actual amount of ,my adjustment to the Base Price or Adjusted Base Price for Changes in Laws cannot 

be determined at the time that the Changes in Laws occurs, Seller shall have the right to make a good 

faith estimate of the amount of the adjustment and the Base Price or Adjusted Rase Price shall be 

adjusted in accordance with such estimate. The estimated adjustment shall be adjusted retroactively, as 

necessary, to reflect the actual mount  of the adjustnient once the actual increase in Seller's costs can be 

determined. 

If Seller and Buyer are unable to agree within ninety (90) days of receipt by Buyer of Seller's 

documentation as to the amount the price per ton should be adjusted or as to whether the event is 

applicable, then the matter shall be submitted to a firm of mining engineers and/or independent certified 

public accountants mutually agreeable to the parties for final determination, which shall be binding upon 

the parties. The costs associated with any such mining engineers' and/or certified public accountants' 

review shall be shared equally by the Parties. 

If upon ageement or final determination, an adjustment in the cost per ton is found to be 

appropriate, appropriate credit for such amount on all tons shipped and accepted on and after the 

effective date of any such change resulting in such price ad.justment, shall be made to Seller. Interest 

will not be due on true-up payments made under subsection above. 

SECTTON 12. NOTICES. 

ij 12.1 Fonn,and Place of Notice. Any official notice, request for approval or other document 

required or permitted to be given under this Agreement shall be in writing, unless otherwise provided 

herein, and shall be deemed to have been sufficiently given when delivered in person, transmitted by 

facsimile or other electronic media, delivered to an established mail service for same day or overnight 
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delivery, or dispatched in the United States mail, postage prepaid, for mailing by first class, certified, or 

registered mail, rehirn receipt requested, and addressed as foIIows: 

If io Buyer: Western Kentucky Energy Corp. 
220 West Main Street (physical zip code 40202) 
P.O. Box 32030 
Louisville, Kentucky 40232 
Attn. : Director, Corporate Fuels and By-products 

With a copy to: Western Kentucky Energy Corp. 
220 West Main Street (physical zip code 40202) 
P.O. Box 32030 
Louisville, Kentucky 40232 
Atln.: Manager, Fuels Strategy and Procurement 

If to Seller: COALSALES, LLC 
701 Market Street, Suite 900 
St. Louis, Missouri 63 10 1 - 1 826 
Attn: Vice Presidcnt Sales & Marketing 

3 12.2 Change of Person or Address. Any party may change the person or address specified 

above upon giving written notice to the other party of such change. 

5 12.3 Electronic Data Transmittal. Scller hereby agrees to electronicaliy transmit shipping 

notices andor other data to Buyer in a format acceptable to and established by Buyer upon Buyer's 

requcst. Buyer shall provide Seller with the reasonable appropriate format and will inform Seller as to 

the electronic data transmission requirements at the appropriate time. 

SECTION 13. INDEMNITY AND INSURANCE. 

9 13.1 Indemnity. Seller agrees to indemnify and save harmless Buyer, its officers, directors, 

employees and representatives from any responsibility and liability for any and all claims, demands, 

losses, legal actions for pcrsonal injuries, including death, property damage and pollution (including 
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reasonable inside and outside attorney's fees) accruing prior to delivery at the Delivery Point: (i) due to 

any failure of Seller, Producer, their respective employees, agents, representatives, contractors or 

subcontractors, to comply with any laws, regulations or ordinances, relative to Seller's performance of 

this Agreement, or (ii) due to the acts or omissions of Seller, Producer, their rcspective employees, 

agcnts, representatives, contractors or subcontractors. 

Buyer agrees to indemnify and save harmless Seller, its officers, directors, employees and 

reprcsentativcs from any rcsponsibility and liability for any and all claims, demands, losses, legal actions 

for personal injuries, including death, property damagc and pollution (including reasonable inside and 

outside attorney's fees) accruing subsequent to delivery at the Delivery Point: (i) due to any failure of 

Ruycr, their respective employees, agents, representatives, contractors or subcontractors, to comply with 

any laws, regulations or ordinances, rclative to Buyer's performance of this Agreement, or (ii) due to the 

acts or omissions of Buyer, their respective employees, agents, representatives, contractors or 

subcontractors. 

tj 13.2 Insurance. Sellcr agrees to carry insurance coverage with minimum limits as follows. 

Further, Seller shall require that Producer procure and maintain insurance coverage of the type set forth 

below with coveragc limits not less than the limits set forth below. 

(a) Commercial General I,iability, including Completed Operations and Contractual Liability, 

$I ,000,000 single limit liability. 

(b) Automobile General Liability, $1,000,000 single limit liability. 

(c) In addition, Seller shall carry excess liability insurance covering the foregoing perils in the 

amount of $4,000.000 for any one occurrence. 

26 



eQnh& # WKE 08-008 

(d) Worlters' Compensation and Employer's Liability with statutory limits. 

If any of the above policies are written on a claims made basis, then the retroactive date of the 

policy or policies will be no later than the effective date of this Agreement. Within fifteen days after the 

execution of this Agreement, Certificates of Insurance satisfactory in form to the Buyer and signed by 

the Seller's insurer shall be supplied by the Seller to the Buyer evidencing that the above insurance is in 

force and that not less than thirty (30) calendar days written notice will be given to the Buyer prior to any 

cancellation or material reduction in coverage under the policies. The Seller shall cause its insurer to 

waive all subrogation rights against the Buyer respecting all losses or claims arising from performance 

hereunder. Evidence of such waiver satisfactory in form and substance to the Buyer shall be exhibited in 

the Certificate of Insurance mentioned above. Seller's liability shall not be limited to its insurance 

coverage. 

SECTION 14. TERMINATION FOR DEFAULT; RIGHT TO TERMINATION. 

If either party hereto commits a material breach of any of its obligations under this Agreement at 

any time hereunder, including but not limited to a breach of a representation or warranty, then the other 

party has the right to give written notice describing such breach and stating its intention to terminate this 

Agreement no sooner than thirty (30) days after the date of the notice (the "Notice Period"). If such 

material breach is curable and the breaching party cures such material breach within the Notice Period, 

then the Agreement shall not be tenninated due to such material breach. If such material breach is not 

curable or the breaching party fails to cure such material breach within the Notice Period, then this 

Agreement shall terminate at the end of the Notice Period in addition to all the other rights and remedies 

available to the aggrieved party under this Agreement and at law and in equity. 
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Buyer (and one of Buyer‘s affiliates) and Big Rivers Electric Corporation have entered into that 

certain Transaction Termination Agreement dated as of March 26, 2007 pursuant to which, in the event 

of a closing, Buycr’s rights to lease, operate, or manage Big Rivers Electric Corporation’s generating 

assets and/or the generating assets of the City of Henderson, KentuchT would be terminated. Such 

Transaction Termination Agreement also contemplates that Buyer would assign to Big Rivers Electric 

Corporation certain agreements, including coal supply agreements, that Rig Rivers Electric Corporation 

desires to assume. It is anticipated that, in the event of a closing, Big Rivers Electric Corporation will 

desire to receive an assignment of this Agreement (subject to certain restrictions on Buyer‘s right to 

assign this Agreement to Wig Rivers Electric Corporation without the consent of Seller as set forth in 

Section 19.7 below). In the event the transactions contemplated under the Transaction Termination 

Agreement, as amended, are consummated (Le. a closing occurs) and Seller does not give required 

consent to an assignment of this Agreement to Big Rivers Electric Corporation pursuant to Section 19.7 

below, Buyer shall have the right, but not the obligation, to terminate this Agreement without further 

obligation to Seller (except for obligations that have been incurred prior to the date of termination) upon 

providing sixty (60) days prior written notice of such termination to Seller. 

In the event the Transaction Termination Agreement as described abovc does not close and Big 

River’s subsequently suspends or terminates Buyer’s right to lease, operate or manage the electric 

generating facilities owned by Big Rivers Electric Corp. or the City of Henderson subsequently suspends 

or terminates Buyer’s right to operate or manage the electric generating facilities owned by the City of 

Henderson (an agreement with Big Rivers Electric Corp. or with the City of Henderson shall not 
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constitute a terminating event), then Buyer shall have the right to terminate this Agreement with sixty 

(60) days prior written notice of such termination to Seller. 

SECTION 15. TAXES, DUTIES AND FEES. 

Seller shall pay when due, and the price set forth in $ 8 as subject to adjustment pursuant to tj 11  

of this Agreement, shall bc inclusive of, all taxes, duties, fees and other assessments of whatever nature 

imposed by governmental authorities with respect to the transactions contemplated under this 

Agreement. 

SECTION 116. DOCUMENTATION AND RIGHT OF AUDIT. 

Seller shall maintain all records and accounts pertaining to payments, quantities, quality analyses, 

and source for all coal supplied under this Agreement for a period lasting through the term of this 

Agreement and for two (2) years thereafter. Buyer and/or its designated representatives (including, but 

not limited to its agents, auditors, consultants, and engineers), upon reasonable advance notice to Scller 

and during Seller's normal working hours, shall be granted by Seller access to and shall be permitted to 

inspect (i) thc mine or mines producing coal for delivery under this Agreement, (ii) all support facilities 

(including, but not limited to coal washing facilities, preparation plants, and load-out facilities), and (iii) 

records directly related to the production, weighing, or delivery of coal under this Agreement. Such 

audit shall be at no additional expense to Buyer for reasonable requests to audit, copy and inspect such 

records and accounts during the term of this Agreement and for two (2) years thereafter. Buyer shall be 

responsible for all costs associated with Buyer or Buyer's auditors. 
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SECTION 17. 

To the extent applicable, Seller shall comply with all of the following provisions which are 

incorporated herein by reference: Equal Employment Opportunity regulations set forth in 41 CFR 3 60- 

1.4(a) and (c) prohibiting discrimination against any employee or applicant for employment because of 

race, color, religion, sex. or national origin; Vietnam Era Veterans Readjustment Assistance Act 

regulations set foi-th in 41 CFR yj 50-250.4 relating to the employment and advancement of disabled 

veterans and veterans of the Vietnam Era; Rehabilitation Act regulations set forth in 41 CFR 4 60-741.4 

relating to the employment and advancement of qualified disabled employees and applicants for 

employment; the clause lcnown as "Utilization of Small Business Concerns and Small Business 

Concerns Owned and Controlled by Socially and Economically Disadvantaged Individuals" set forth in 

15 USC 8 637(d)(3); and subcontracting plan requirements set forth in 15 USC 8 637(d). Any alleged 

breach of this section by any agency shall in no event be deemed a material breach of this Ageement. 

SECTION 18. COAL PROPERTY AM) DELIVERY POINT INSPECTIONS. Buyer and 

Sellcr, its representatives and others as may be required by applicable laws, ordinances and regulations 

shall have the right upon reasonable advance notice, but not the obligation, at all reasonable times and at 

their own expense to inspcct the Coal Property, Delivery Point and generation station including the 

loading and unloading facilities, scales, sampling system(s), wash plant facilities, and mining equipment 

related with this Agreement. Seller and Buyer shall undertake reasonable care and precautions to 

prevent personal injuries to any representatives, agents or employees of either party (collectively, 

"Visitors") who inspect the Coal Property or Delivery Point. Any such Visitors shall make cvery 

reasonable effort to comply with Seller's or Buycr's regulations and rules regarding conduct on the 
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work site, made known to Visitors prior to entry, as well as safety measures mandated by state or federal 

rules, regulations imd laws. 

SECTION 19. MISCELLANEOUS. 

yj 19.1 Applicable Law. This Agreement shall be construed in accordance with the laws of the 

State of Illinois, and all qucstions of performance of obligations hereunder shall be detennined in 

accordance with such laws, without regard to choice of law principles. 

3 19.2 Headings. ‘The paragraph headings appearing in this Agreement are for convenience only 

and shall not affect the meaning or interpretation of this Agreement. 

3 19.3 Waiver. l’he failure of either party to insist on strict performance of any provision of this 

Agreement, or to take advantage of any rights hereunder, shall not be construed as a waiver of such 

provision or right. 

3 19.4 Remedies Cumulative: Remedies provided under this Agreement shall be cumulative and 

in addition to other remedies provided under this Agreement or by law or in equity. Neither party shall 

be liable for any punitive, special, incidental or consequential damages (including without limitation, 

loss of profits or overhead), based upon breach of warranty or of contract, negligence or any other theory 

of legal liability arising out of this Asreement. 

$ 19.5 Severability. If any provision of this Agreement is found contrary to law or 

unenforceable by any court of law, the remaining provisions shall be severable and enforceable in 

accordance with their terms, unless such unlawfbl or Unenforceable provision is material to the 

transactions contemplated hereby, in which case the parties shall negotiatc in good faith a substitute 

provision. 
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5 19.6 Binding Effect. This Agreement shall bind and inure to the benefit of the parties and their 

successors and assigns. 

Q 19.7 Assignment. Neither Party shall assign this Agreement without the prior written consent 

of the other Party, which consent may not be unreasonably withheld or delayed. Notwithstanding the 

foregoing, either Party may, without the need to consent fiom the other Party, (a) transfer, sell, pledge, 

encumber, or assign this Agreement or the accounts, revenues or proceeds hereof in connection with any 

financing or other financial arrangements; (b) transfer or assipy this Agreement to an Affiliate of such 

Party if such Affiliate, or its credit support provider, has a credit rating equal to or greater than the 

assigning Party; or (c) transfer or assign this Agreement to any person or entity succeeding to all or 

substantially all of the assets of such party by way of merger, reorganization, to Big Rivers Electric 

Corporation or to an entity acquiring all or substantially all of the assets of that party; provided however, 

that in each such case any such assignee provides: (i) evidence satisfactory to Seller that, immediately 

following the assignment, the debt obligations of assignee secured by a first lien and security interest in 

assignee’s assets shall be rated at least RRR- (as defined by Standard & Poor’s or the equivalent as 

defined by other public ratings agencies); or (ii) a letter of credit in favor of Seller in an amount equal to 

$2.5 million which would permit Seller to draw upon such letter of credit in the event of a material 

breach by assigee of this Agreement after the effective date of such assignment for failure to make 

payment when such payment is due and owing as provided in this Agreement; or (iii) evidence 

reasonably satisfactory to the Seller that assignee otherwise has the financial capability to meet its 

obligations hereunder. “Affiliate” means, with respect to any person, any other person (other than an 

individual) that directly or indirectly, through one or more intermediaries, controls or is controlled by, or 
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is under common control with, such person. For this purpose, "control" means the direct or indirect 

ownership of 50% or more of the outstanding capital stock 

5 19.8 Entire Agreement. This Agreement contains the entire agreement between the parties as 

to the subject matter hereof, and there are no representations, understandings or agreements, oral or 

written, which are not included herein. 

5 19.9 -Aniendments. Except as otherwise provided herein, this Agreement may not be amended, 

supplemented or otherwise modified except by written instrument signed by both parties hereto. 

PJ 20. CONFIDENTIALITY 

Seller and Buyer agree to maintain in strict confidence the terms and conditions of this 

Agreement and any information or data relating hereto exchanged or obtained by the parties during 

negotiation and performance of this Agreement. Neither Buyer nor Seller shall disclose any of the terms 

and conditions hereof to any third party without the prior written consent of the other party, except Seller 

or Buyer may disclose without prior written consent (ij to Affiliates (as such term is defined in Section 

19.7 above) of Seller or Buyer; or (iij to Big Rivers Electric Corporation and to any representatives, 

consultants, financial institutions, or other parties associated with or related to the transactions 

Contemplated in connection with the WKE unwind (as more particularly described in Section 14 above) 

or to such aforementioned parties to the extent necessary or prudent for the consummation of the unwind 

transaction: or (iii) to any company or entity who owns a power plant or plants operated by Buyer; or (iv) 

where such disclosure may be required by law including without limitation any filings required by any 

regplatory agency or in connection with a judicial or administrative proceeding involving a party hereto, 

in which event under this clause (ivj the party intending to make such disclosure shall advise the other in 
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advance and cooperate to minimize the disclosure to the extent possible; provided, however, this 

Confidentiality shall not prohibit or restrict Seller from disclosing such terms and conditions of this 

certain Agreement to third parties as may reasonably be necessary in order to secure financing to enable 

Seller to carry out the terms of this Agreement. Seller shall obtain commensurate or superior assurances 

from their financing institutions of confidentiality of all the terms and conditions of this Agreement to 

coincide with the period specified in this Section 20. 

The obligations of Buyer and Seller arising under this 5 20, shall continue for a pcriod of three ( 3 )  years 

following termination or expiration of this Agreement. 

SECTION 21. WARRANTIES 

THE WARRANTIES EXPRESSLY SET FORTH IN TIITS AGREEMENT ARE THE SOLE 

WARRANTIES GIVEN BY EITHER PARI'Y TO THE OTHER IN CONNECTION WITH T E  

SALE, DELIVERY, AND THE QUALITY OF THE COAL, 'ro BE PROVIDED HEREUNDER. THE 

PARTIES EXPRESSLY WAIVE AND DISCLAIM ANY STATUTORY OR IMPLIED 

WARRANTIES THAT MAY BE APPLICABLE TO THE SIJBJECT MAI'TER OF THIS 

AGREEMENT INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF MEKCI IANTAI311,ITY 

AND FITNESS FOR A PARTICULAR PURPOSE. 

SECTION 22. ETHICAL DEALING 

Each party represents and warrants that it has not given or received and shall not give or receive 

any commission, payment, kickback, secret rebate or other thing of value to or from any employee or 

agent of the other party or to any supplier of services in connection with this Agreement. Each party 

acknowledges that the giving or receiving of any such commission, payment, kickback, secret rcbatc or 
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othcr thing of value constitutes a breach of ethical standards, is potentially violative of applicable law 

and may result in immediate termination of this and other outstanding agreements between the parties. 

IN WITNI',SS WHEREOF, the parties hereto have caused this Agreement to be executed as of 

the date first above written. 

Date: 
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EXHIBIT A 

PRODUCER’S CERTIFICATE 
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EXHIBIT “I&” TO PRODUCER’S CERTIFICATE 

Quality Requirement 

37 



38 



2009 Base Brice 
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EXHIBIT “C” TO COAL SUPPLY A ~ ~ E E E ~ E ~ T  

Diesel Fuel Adjustment 

Where: Base Fuel Index = 355.4 
Avg. PPI Fuel for Calculation Period = 400.0 

Diesel Fuel Component: r(400.0 - 355.4) / 355.41 x $0.1818/MR/IBTU $0.023 / MMBTU 

Steel Adjustmenf: 

Where: Base Steel Index = 537.0 
Avg. PPI Steel for Calculation Period = 500.0 

Steel Component: [(500.0 -- 537.0) / 537.01 x $0.1591/MMBTU ($0.011) / MMBTlJ 

Explosive Adjustment: 

Where: Base Explosive Index = 287.6 
Avg. PPI Explosives for Calculation Period = 300.0 

Explosives Component: ((300.0 - 287.6) / 287.61 x $0.0568/MMBTU $0.002 / MMBTU 

ADJUSTED BASE PRICE: $2.287 / MMBTU 

39 



PRODUCER'S CERTIFICATE 

The undersigned, COALSALES I,L,C(the "Seller"), and ARCI,AK COMPANY, LLC.(the 

"Producer"), both Delaware limited liability companies, by and through their duly authorized 

officers, as an inducement to WESTERN JXENTUCKY ENERGY COW. a Kentucky 

corporations (herein the "Buyer") to enter into a Coal Supply Agreement with Seller and as a 

further inducement to COALSALES LLC to enter into a Coal Marketing and Sales Agreement 

with Producer ("Coal Marketing and Sales Agreement"), hereby certifies, warrants and represents 

to Buyer and Seller as follows: 

1. Producer is a duly organized, validly existing corporation, in good standing under 

the laws of the State of Illinois, and fully qualified to do business under the laws of the State of 

Illinois. Producer has all requisite power and authority to execute this instrument and to enter 

into all documents required in connection with and including the proposed Coal Marketing and 

Sales Agreement between Producer and Seller. 

2. By the execution hereof, the undersigned certifL that, as the officers of Producer, 

they have all the necessary power and authority to execute and deliver this Producer's Certificate, 

for and on behalf of Producer. 

3. This Certificate is givcn by Producer to (a) induce Buyer and Seller to each 

execute and deliver between themselves that certain proposed Coal Supply Agreement, with the 

knowledge that Buyer and Seller will each rely upon the truth of the statements made herein. 

4. Producer represents and warrants that the "Coal Property" described in Exhibit 



“A” (the “Coal Property”) contains economically recoverable coal of a quality and in quantities 

which will be sufficient to satisfy all the quantity and quality requirements of the Goal Marketing 

and Sales Agreement which requirements are set forth on Exhibit “€3” attached hereto. Producer 

fixther agrees and warrants that it will have at the Coal Property adequate machinery, equipment 

and other facilities to produce, prepare and deliver coal in the quantity and at the quality specified 

in Exhibit “B”. Producer further represents and warrants and agrees to operate and maintain such 

machinery, equipment, and facilities in accordance with good mining practiccs so as to efficiently 

and economically produce, prepare, and deliver such coal. Producer agrees that it shall operate 

and maintain the machinery, equipment and/or facilities at its sole expense, including all required 

permits and licenses. 

5. Producer agrees and warrants that it will not, without obtaining the express prior 

written consent of both Buyer and of Seller, use or sell coal from the Coal Property in a way that 

will reduce the economically recoverable balance of coal in the Coal Property to an aniount less 

than that required lo be supplied by Producer as specified in Exhibit “B”. 

6. Producer agrees and warrants that it shall require of the loading dock operator that 

the barges and towboats provided by Buyer or Buyer’s barging contractor be provided convenient 

and safe berth; that while the barges are in the care, custody and control of the loading dock, all 

U S .  Coast Guard regulations and other applicable laws, ordinances, rulings and regulations shall 

be complied with, including adequate mooring and display of warning lights; and m y  water in 

the cargo boxes of‘the barges be pumped out by the loading dock operator prior to loading; that 

the loading operaiions be performed in a workmanlike manner and in accordance with the 

reasonable loading requirements of Buyer and Buyer’s barging contractor; that the loading dock 



operator carry landing owner's or wharfinger's insurance with basic coverage of not less than 

$300,000 and total of basic coverage and excess liability coverage of not less than $1,000,000 

and provide evidence thereof to Buyer and Seller in the form of a certificate of insurance from 

the insurance carrier or an acceptable certificate of self-insurance with requirement for 

notification of Buyer and Seller in the event of termination of the insurance. 

7. Producer agrees that it will replace rejected coal as soon as reasonably possible 

with coal conforming to the rejection limits set forth in the proposed Coal Marketing and Sales 

Agreement between Producer and Seller which rejection limits Producer understands and 

acknowledges are the same rejection limits as provided in the proposed Coal Supply Agreement 

between Buyer and Seller, and that should Producer either fail to replace the rejected coal or the 

replacement coal is rightfully rejected (where such rejection is not based upon the BT'CJ/LB 

minimum or the percentage of moisture maximum being exceeded as a result of weather 

conditions), and another source has replaced such rejected coal, Producer agrees to and shall 

reimburse Seller for any amount that the total delivered cost to Buyer of such coal purchased 

from another source exceeds the then current delivered cost of coal sold by Producer under the 

proposed Coal Marketing and Sales Agreement between Producer and Seller. Further, Producer 

agrees to be responsible to pay or reimburse Seller (or Buyer if entrusted by Seller) for any and 

all freight or transportation expenses that have been incurred for riglitfklly rejected coal. 

8. Producer agrees that if it shall receive a notice in writing that the coal sold fails to 

meet one or more of the monthly average guarantees as set forth in the proposed Coal Marketing 

and Sales Agreement between Seller and Producer, then Producer shall within ten (10) days 

provide J3uyer with reasonable assurances that subsequent monthly deliveries of coal shall ineet 



or exceed such monthly average guarantees. 

9. Producer agrees to and shall indemnify and save harmless Buyer, and Seller, and 

their respective officers, directors, employees, and representatives fi-om any responsibility and 

liability for any and all claims, demands, losses, legal actions for personal injuries, property 

damage and pollution (including reasonable attorney‘s fees) relating to the barges provided by 

Buyer or Buyer‘s contractor while such barges are in the care and custody of the loading dock, or 

for any failure of Producer to comply with laws, regulations or ordinances, or for any matter 

which arises out of the acts or omissions of Producer in the performance of the proposed Coal 

Marketing and Sales Agreement between Producer and Seller including, but not limited to, the 

proper delivery of coal thereunder by Producer to Buyer. 

10. 

limits as follows: 

A. 

B. 

C. 

Producer agrees and warrants to and shall carry insurance coverage with minimum 

Commercial general liability, $1,000,000, single limit liability. 

Automobile general liability, $1,000,000 single limit liability. 

I n  addition, Produccr shall carry excess liability insurance covering the 

foregoing perils in the amount of $4,000,000 for any one occurrence. 

D. 

E. 

Worker’s Compensation and Employer’s Liability with statutory limits. 

If any of the above policies are written on a claims made basis, then the 

retroactive date of the policy or policies will be no later than the effective date of Producer’s 

proposed Coal Marketing and Sales Agreement with Seller. 

1 1 .  Producer agrees that it shall not assign the proposed Coal Marketing and Sales 

Agreement betwecn it and Seller or any rights or obligations thcrcunder without the prior written 



consent of Seller and Buyer which consent shall not be unreasonably withheld. 

IN TESTIMONY WHEREOF, the undersigned officers of Producer have executed and 

delivered the foregoing Producer’s Certificate on behalf of Producer. 

COALSALES, LL,C ARCLAR COMPANY, LLC. 

By: 

Its: 1// ii j7 / I .  uicy- F 

i- 

Date: I / , /  z.y c v 
f l ,  

I I 1 - z  .( 2 ;  



EXHIBLT A TO PRODUCER'S CERTIFICATE 

"Coal Property" means the following seams and mines owned by Producer: 

During the term of this Agreement (through December 3 1,20 lo), the coal sold hereunder 

shall be mined and supplied from Illinois #5,  #6 & #7 geological seams at the Producer's Arclar 

Mining Complex located in Illinois. 



EXHIBIT B TO PRODUCER'S CERTIFICATE 

Qualitv Requirement 

The quality required by the Coal Marketing and Sales Agseernent is as follows: 

Quality Guaranteed Monthly Rejection Limits 
Specifications Weighted Average lper shipment) 
BTU/I.,R. Min. 12,100 < 11,700 

Ash Max. 8.26 Ibs./MMBTU > 10.740 Ibs./MMBTU 
Moisture Max. 8.26 lbs./MMBTU > 10.74 lbs./MMBTU 
Sulfur Max. 2.50 €bs./MMBTU > 2.70 lbs./IvfMBTU 
Chlorine Max. 0.22% 

SIZE ( , I1 x 0"): 
Top size (inches)* 
Fines (% by wgt) 
passing 1/4" screen max. 50% 

max. 4"x 0" 

% BY WEIGHT: 

VOLATILE 34 
FIXED CARBON 44 
GRTNDARI1,ITY (tIG1) 52 
BASE ACID RATIO (B/A) 0.50 

~ _ _ _ _ _ _ _ - - _ _  ASH FUSION TEMPERATURE ("FLLASTM DI 857) 

REDUCING ATMOSI'I-IEKE 
Initial Deformation 2000 
Softening (I-I=W) 2050 
Softening (I--I=1/2 W ) 2100 
Fluid 2250 

> 4"x 0" 

> 5 5 %  

OXIDIZIN4TMO SP I E R E  
Initial Deformation 2300 



Softening (I-I=W) 2350 
Softening (I-f=1/2'iN) 2400 
Fluid 2520 

* All the coal will be of such size that it will pass through a screen having circular 

perforations four (4) inches in diameter, but shall not contain more than fifty-five percent (55%) 

by weight of coal that will pass through a screen having circular perforations one-quarter (1/4) of 

an inch in diametcr. 

The Base Acid Ratio @/A) is herein defined as: 

BASE ACID RATIO (WA) = (FezO; + CaO f MgO-.+ NaLO -I- KzO) 
(Si02 + A1203 + T102) 

Note: As used herein: > means greater than; 
< means less than. 

Ouantitv Requirement 

The quantity required to be supplied by Producer pursuant to the Coal Marketing and 
Sales Agreement is as follows: 

QUANTITY 

Year 
2009 
2010 

- Tonnage 
500,000 
500,000 



'This Amendment to Coal Supply Agreement is entered into cl'lkctivc tis 01' tlic 4th day 01' 

assigiimeiit to Western Kentuclq Energy Corp.. 20 1 Third Street. I Icnclerson. I<ciitucIq. 42-120 

("ihiyer") and COALSALES LLC. a Delaware limited liability conipany, 70 1 Market Street, 

Suite 900, St. Louis, Missouri 63 101 - 1876 ("Seller"). 

w ITNESSETI 1 

WJ-IEREAS. 13uycr is an electric utility coiiipan} \vhich has acquired by assigninent the 

May 1 . 3008 Coal Supply Agrccmeiit betneeen M'estern Kentucky Energy Corp and Seller (the 

"Agrcement"); and 

WHEREAS, Buyer and Seller desire to enter into an amenclment to the Agreeinelit 

p~irs~iaiit to which the Buyer and Seller agree that Gateway Miiie shall be included as a source 

coal iiiiiic under the Agreeiiieiit. 

NOW. 'I'IiEl~EFOIIE. in consideration of the mutual covciiaiits set forth herein. and in 

consideration of the mutual co\wiaiits sct forth in the Agreement. tlie receipt anti sufiiciciicy of' 

which are liereby acknowledged, the parties agree as follows: 

The Agreement is aiiieiicled as follous: 

1.1 $1 (c) of the Agreciiieiit is amciided by the addition of the Following Iaiiguagc: 

Seller fw-tlier reprcsents arid wiurants that it has obtained or will 
obtain the agreement of Coultcrville Coal Company. L,I,C. as 
indicated by the Producer's signature on tlie Producer's Certificate 
atlaclied hereto as Exhibit "1 *' and made ti part hereof: and Seller 
has delivered or 1% ill clcli\u such original I-'rocluccr's Certificate t o  
Buyer This obligation of Scllei is a iiiatciial inducement for Buyei 



to ciitcr into this Amcndmcnt. If Seller fails to cleliver an  
unrcviscd Producer’s Certilicate to Buyci within sixty (60) days 
after csecution or this Anientlment, then Briyei sliall provide 
Noticc to Scllcr to dclivcr such I’roduccr‘s Certificatc to Buyei 
after thirty (30) days following notice Scllcr has not provided an 
unrcvised l~rodiicer’s Cei-tificatc to Buycr, Biiycr may declare this 
Anicndnicnt i i d l  arid void, and ncithcr party sliall havc any fiirtlicr 
obligation with respect to this Anlcndmcnt. except lo tlic extent of 
deliveries already made or then in route. Seller acknowledges and 
agrces that Buyer is tlie third party beneficiary of any agrceinciit 
between the Prodrtcer idelitifid in Exhibit ‘‘I ” atid Seller whereby 
Seller obtains tlie right to sell coal produced by the aforementioned 
Producer, and as such, Buyer sliall be eiititlcd to enforce its rights 
thereimder. in addition to exercising its rights and rcniedies 
hereunder. 

11’ 

1.2. $4.1 Sourcc is amcndcd to provide as ~ollows: 

Notwithstandiiig anything else in this section, during the calendar 
year 201 0 up to 500,000 tons of the coal sold liereunder of’thc 
30 10 Base Quantity of SO0,OOO tons shall be mined and supplied 
from the Gateway Mine in Coulterville, Illiiiois for loading into 
barges at Cola Dock, iiiile post 98.5, on the Mississippi River or 
any other loading facility mutually agreeable to the parties. Ally 
remaining 2009 carry-over tons shall be iiiiiied and supplied from 
the Arclar Mining Complex in Illinois. 

1.3 $4.2 Sufficieiit Reserves is aniendcd to read as follows: 

Seller represents and warrants that the Gateway Mine and the 
Arclar Mining Cornplcs contain suilicieiit recovcrablc coal of a 
quality and in quaiititics to satisfy the rcquircmcnts of tlic 
Agrcemcnt, as amended by Amendment No. 1 . 

I .4 $ S .  1 Delivery Point is amended to rcad as follows. 

The coal minccl and supplied from the Arclar Mining Complex 
shall be delivered to Buyer F.O.B. Barge at the Power Dock, mile 
post 858.3, on tlic Ohio River and the coal mined and supplicd 
from the Gateway Mine shall bc delivered to Buyer F.O.R. Barge 
at the Cora Dock, mile post 98.5 on the Mississippi Rjver. With 
Buyer‘s prior oral, followed by written consent, which it may not 
unreasonably witlihold, Sellei may deliver the coal or Substitute 
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Coal :it a location different from the ati7remeiitioiicd Deli\ c q  
Points. provided. ho\bc\ er. Seller slinll rciinbui se 13u! er Ibr an! 
resulting increases in the cost o f  transporting the coal to Ruycr's 
generating stations. 

1 .5 $6 Oualitv is amended by the addition of'tlie following paragraphs: 

$6.5 $ecitications for coal from tlie Gateway Mint. 

(a) The coal delivered from the Arclar Mining Complex shall conform 
to the specificalions contained in $ 6.1 (a) of the Agreeiiieiit. 'I'hc 
coal delivered licreiincler from tlie Gateway Miiic shall conforiii to 
the following speciiicatioiis: 

Per Shipment 
GMWA lieicction Limit 

B'TU Miii BTlJ/lb. 1 I .000 < 10,700 
AS11 m x .  w11111mu 8.50 'r 0 50 
Moisture M ~ X  #/IINN B'r Li 13.30 > 14.00 
Sulfur Max. $//in 111 13 T 'L; 3 .OO > . 3 3 J  
S u I fur M in. if/miiiBT1! 2.00 .= 2.00 
Cliloi iiie (di-jz) Mas 0.1 1?40 0.12% 

Size 
passing 1/4" Max 

Volat i IC 
Fixed Carbon 
I1G1 
Base Acid ratio 

Reducing 
ID 
H = w 
1-1 = 112w 
Fluid 

55% 60'%, 

36.80 
39.50 
52 < 48 
0.36 

2000 
2050 
2100 
2250 

Oxidizing 
ID 2.300 



M w 
I-1 = 1/2w 
Fluid 

2350 
3400 
2520 

All the coal will bc of such size so that it will pass through a screen having 
circular pcrforations four inches in dizunetcr, but shall contain no niorc tlian 55% 
by weight of coal that will pass through a screen having circular perforations of 
1/4 of an inch in dialnetel. 

$6.5 Thc t e r m  and conditions contained in  $6.2, 56.3, aiid $6.4 of tlic 
Agrcement also sliall apply to coal mined and sold lYom tlie 
Gateway Mine. 

1.6 $7 h’siahts. Sampling and Analysis is aniciidcd by thc addition of the 
following section: 

$7.3 Wcights for Gateway Coal. The Gateway Coal sliall be 
uciglicd by certified belt scales at Cora Dock Sampling 
and analysis of the Gateway Coal shall be in accordance 
with $7.2 of tlie Agreement and the atbrenientioned scales 
shall be tested and shall coniply with appropriate standards 
for weighing as sct out i n  tlic National Institute of 
Standards and Technology I-Iandbook 44 for such scales. 
If tlie scales at the Cora Dock are found to be over or under 
the tolerance range allowable for tlie scales based upon tlie 
National Institute of Standards arid Technology I-Iandbooli 
44, either party shall pay to the otlicr party any amounts 
owed due to sucli inaccuracy for a period not to exceed 
thirty (30) days or tlie time between tests, whichever is 
shorter. 

1.7 $8 Price is amended by the addition of tlie following section: 

$8.6 The Rase Price for tlie Gateway coal shall bc 
$2.l236/1nniBiu F.0.U.  Cora Dock ($46.72/ton at 
1 1 .OOO Btu), and is subject to qiiarterly adjustnicnts 
as per tlie Agreement, I’hc Gateway coal shall be 
shipped on a ratable schedule or by mutual 
agreement o f  tlic parties. 

1.8 All otlicr terms and conditions of the Agreement shall remain in ftill force aiid 
effect and shall apply to the Gateway coal as well as the Aclar Mining Coinplcx 
coal. 



IN W1 INIISS WI-IEIIISOI~*. the partics hereto have caused this Amencfiiient to be 

executed as of the clatc lirst written abokc. 



EXHIBIT 0 

ACKNOW1,EDGRIENT OF ASSIGNMENT AND RELEASE OF CONTRACTS 

THIS ACKNO\VI,ED<;RlENT OF ASSIGNNIENT AND RE1,EASlX OF 
CONl’IIAC.“IS (this “Acknotuleclgifreirt”), dated as of - :”\ C+; ,I ’1 , 2008 is madc 
by and among Phoenix Coal Corporation and Charolais Coal ‘sales, L,L,C, (thc “Coritract 
Connterpczrty”), WESTERN KENTUCKY ENERGY CORP., a Kcntucky corporation 
(the “Assigirror”), and BIG RIVERS ELECTRIC CORPORATION, a Kentucky riiral 
electric gcncration and transmission cooperative (“Big Rivers”). 

RECITALS 

A. Thc Assignor and tlie Contract Counterparty are parties to that certain 
Coal Supply Agreement dated December 3 1,  2007 (WKE-07-025) (the “Coal Szipply 
Contrrrct”); 

R. As part of the termination of certain property interest and contractual 
relationships prcviously created bctwcen Rig Rivers, on the one hand, and Assignor and 
certain of its at‘filiatcs, on the other hand (the “Terniiilatioii ‘I‘ransaction”), Rig Rivcrs 
will rc-assiiiiic opcrating responsibilitics with rcspcct to the gcncrating plants ownctl by 
Rig Rivcrs in  Western Kcntucky, as well as tlic Station Two gcncrating plant owned by 
the City of Henclcrson. In connection therewith, tlie Assignor intends to assign to Big 
liivcrs all of its right, title and intercst in  and to the Coal Supply Contract (other than 
Assignor’s rights of collection with respect to any accrued payment obligations of 
Contract Counterparty as of the “E frective Time” (as hereina ttcr defined)), and Big 
Rivers intends to assume all of the Assignor’s obligations under the Coal Supply 
Contract, in each case subject to Contract Counterparty’s willingness to cxccutc and 
deliver this Acknowledgnient for the benefit of Assignor and Big Rivers. 

C. The Contract Counterparty is willing to acknowledge and conscnt to such 
assignment, and to release the Assignor from further liability under the Coal Supply 
Contract, in each case upon the terms and subject to thc conditions set forth in this 
Acknowlcdgcment. 

NOW THEREFORE, in consitlcration of good and valuable consiclcration, tlic 
receipt and adequacy of which are hereby acknowlcdged, and intending to bc lcgally 
bound, i t  is hercby agreed as follows: 

Section 1. Acknowledginent of, and Consent to, Assipiirnent. Contract Counterparty 
hereby acknowledges the assignment of the Coal Supply Contract, in whole or in part, by 
Assignor to Big Rivers, and to the assumption and perfoiniance by Big Rivers of the Coal 
Supply Contract, in each case at such time as Assignor and Big Rivers shall have 
consuinrnated the Termination Transaction in accordance with the Transaction 



Tcrniination Agreement among Big Rivcrs, Assignor and an affiliate of Assignor ctated 
March 26, 2007, as the same may have been or may hereafter be amended by those 
parties (the “Effective Time”), and Contract Counterparty furthcr waives any and all 
provisions, if any, in the Coal Supply Contract which might prohibit or require any 
fiirthcr consents or approvals of tlie Contract Counterparty to such assigntnent or 
assumption. Contract Counterparty acknowledges and agrees that, from and after thc 
Effcctive Time, it will accept performance froni Big Rivers or all the obligations, duties 
arid responsibilitics formerly owed by Assignor untlcr the Coal Supply Contract. 

Section 2. Big Rivcrs Assumption of Coal Sggply Contract. In consitlcration of the 
coiiscnt of thc Contract Counterparty provided in Section 1 ,  from and aftcr the Effectivc 
Titnc, Big Rivers agrees that it will perform all obligations, duties and responsibilities of 
Assignor iiiiclcr thc Coal Supply Contract. 

Section 3. Rclcasc of Assignor. In considcration of the agrccnicnt of Big Rivers to 
assiinie all of tlic obligations, duties and rcsponsibilitics of tlie Assignor as provided in  
Section 2, effective as of the Effective Time, the Contract Counterparty hereby remiscs, 
relcascs and discharges the Assignor and its sharehaldcrs, directors, officers, einployecs, 
agcnts, siiccessors and permitted assigns (other than Big Rivers) of and fi-om any and all 
debts, obligations, duties, liabilities and responsibilitics of any naturc whatsoever arising 
undcr or pursuant to the Coal Supply Contract and attributable to tlie period commencing 
with the Effective Time, or requiring perfoimance following the Effectivc Time. Thc 
release effected by this Section 3 shall not affect tlie liability of thc Assignor for 
pcrformancc of all obligations, duties and responsibilities under or pursuant to the Coal 
Supply Contract (including, without litnitation, payment of any amounts attributablc to, 
or cniaiiating from) the period tip to and including thc Effective Time, including without 
limitation, from any brcach or dchult on the part of Assignor undcr tlic Coal Supply 
Contract occurring prior to the Effective ‘I‘inic. 

Section 4. Miscellaneous 

(a) This Acknowledgment shall be binding upon and inure to the bcncfit of 
the Contract Counterparty, Big Rivers and the Assignor and each of tlicir respectivc 
successors, transferees and assigns. The Contract Counterparty agrees to coilfirin such 
continuing obligation in writing upon tlie reasonable rcqucst of Big Rivers or any of its 
respcctive siiccessors, transferees or assigns. No termination, amendment, variation or 
waiver of any provisions of this Acknowledgmctit shall be effective unless in writing and 
signed by Contract Countcrparty, Big Rivers and the Assignor. This Acknowlcdgmcnt 
constitutes the entire agreement and tinderstanding of Contract Counterparty, on the onc 
hand, and Assignor and Big Rivers, on the other hand, with respect to the subject matter 
hereof. 

(b) THIS ACKNOWLEDGMENT SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WIT1 I THE LAWS OF TIIE COMMONWEALTH 
OF KENTUCKY. 



(c) Any term or provision of this Acknowledgment which is invalid or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent 
of such invalidity or unenfarceability without rendering invalid or uncnforccahlc the 
reniainitig terms and provisions of this Acknowledgment or affecting the validity or 
enforceability of any of the ternis or provisions of this Acknowletlginent in any other 
jurisdiction 

((1) This Acknowledgnient may be executed in  one or more couizterparls, each 
of which shall bc deemed an original but all of which together will constitute one and the 
same instrument. This Acltnowlcdgrnent may not be revoked or terniinated by Contract 
Counterparty. 

IN WITNESS WHEREOF, the Contract Counterparty, Rig Rivers and the 
Assignor have caiisect this Acknowledgment to be duly executed and delivered by each of 
its respective officers thereunto cluly authorized as of the date first above written. 

By: __l____-- 

Nd&e: Michael H .  Care 
Title: P r e s i d  en t / CEO 

Title: 



- ow I GINAL 

COAL SUPPLY AGREEMENT 

This Coal Supply Agrccnicnt (the "Agrccmeiit") dntcd as of Dcccniber 31, 2007, by and 

kclwccn; ( i )  iViJSI'IIRN KENTtJCKY ENERGY COW., il Kcritucky corporation, 220 Wcst 

Main Street. I,ouisville, Kcntucky 40202 ("Buyer"); and (ii) l'hocnix Coal Corpuration, having 

811 address of' 1215 Ncbo Road, Suite A, i'vladistrnville, Kentucky 42431 and Charolais Coal 

Sales, LLC, having an address of 1215 Nebo Road, Suite A, Madisurwillc, Kentucky 4243 1 

(collectively "Sellci'j cslablishcs rtie tcrtns and condilions pursuant to which [he Ruyer sliall 

purchase and the Scllcr shall sell coal o f  rhc quali~ics and quantities dcscribcd hcrcin. The 

following tcrnis constitute all of tlic icrtiis and conditions of the bindiiig ;igrccmcnt betweun thc 

panics rcgarding his trrmaclion. Sellcr agrccs to sell and dclivcr, and I3uycr agrccs 10 buy and 

accept: hituniinoiis coni nf quality. quantity. price, and on the ternis and coiiditioiis stated in this 

Agreement . 

W I T N E S S E T f I :  

W14I!KIIAS, Uuycr desires 10 purchasc sicam coal; and 

WI-IEREAS, Huycr oiid Seller desire to enlcr ink) a cod stipply agreement pursuant lo 

which the Sellcr will supply coal tu Ruycr undcr thc tcrnis as set forth hcrcirr. 

NOW, '1.1 Il<KE120R1?. in consideration u f  lhc iriutual covenants set forth herein? and for 

other good and valuablc consiticration, the rcccipt and sufficiency o f  which arc licrchy 

acknowlcdgcd. the partics hcrcto agree as follows: 

1 



SECIION 1. CENERrlL. 

(a) 'Ihc ahwe recitals arc inie and correct and comprh a par3 ofthis Agreement. 

(b) Scller will sell to Buyer, and 13uycr will buy from Sdlcr steam coal undcr all thc 

tonns and conditions ofthis Agrecmcnt. 

(c) Gich wvcnant, rcprcscntiltion and warranty given by Scllcr herein is a rnatcrial 

inducemcnt for Buycr IO cnter' into this hgrccmenl. 

SEC'I'ION 2. TERM. 'I'hc tern1 of this Agrccmciit shall comiticncc on January 1, 2008 

and shall canlinuc through I)ecemhcr 3 1 201 1 , irnlcss carlier tcmiinated as spccifically provided 

hcrcin, 

SEClION 3. QUAh'l'l'l'Y. 

0 3.1 Base Ouaiitity. Scllcr shall scll and deliver arid Buyer shall purcliasc and acccpt 

delivery ul'ttic lidlowing annual base qtiantitg of coal ("IJasc Quantity"). 

Quality A Qualily 13 
- Year 13ase Quantity (tons) Base Ouantity (tons) 
2008 432,000 275,000 
2009 200,000 300,000 
2010 450.000 300,000 
201 1 450,000 300,000 

9 3.2 13elivcw Scltcduic. Seller shall dclivcr thc Basc Quantity in approximately cqwl 

monthly installincnts (plus or minus 15% in any given month, at 13uycr's sole option and 

discrction) during each calcndar ycar. unless otherwise iiiutiially sgrccd, provided that for cach 

six month period or January through June and July through Dcccmbcr, Buyer shall purchase and 
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Scllor shall clclivcr in the aggregate onc half of the applicable aniiual Basc Quantity during cach 

such six: month period. 

, .. 1 inic is o f  the csscncc with respect lo strch delivcrics. A failurc by Scllci. to dclivcr coal 

or by 131iycr to accept coal in accordancc with the provisions of this 5 3.2, olher than a failure 

resiiltiny lioni a force majeure cvcnt, as dctined in I O  hereof, shall constitute a iiiaterial breach 

within die meaning of 0 14 of lliis Agrccmoit. 

SEC'I'ION 4 SOURCE. 

4.1 Sourcc. Iluring thc term of this Agrccmcnt (through Ilccember 31, 2011), Scllcr 

shall mine and supply the coal sold hcrcundcr froni any wit o r  nwre of  the mines currently 

owned or controllorl by Scllcr (such mincs bcing motc particularly described in Exhibit A 

attaclicd hcrctv itrid made a part hereof, and bcing collcctively called the "Coal Properties"); 

providcd that all coal sold by Scllcr hcreunder sliall comply with all of the tcrms and conditions 

hcrcof, including without limitation, thc quality specifications providcd in Seerion 6. If 

combinations of sources or pvrid Iincs are used to meet the yiiiility speci ficntioiis providcd i n  

Section 6.  the delivered product slid I he as homogeneous as operationally possible. 'Ihc dccisioii 

regarding w W h  m e  or iiiorc of the Coal Properties will source the coal sold liereunder at any 

given tinic shall be at Scllcr's solc discretion. In went  Scllcr, or any of its nfliliatcs, acquire or 

cuine into thc control of a new minc d ic r  the dote hereof. such new riiirtc shall he added M an 

ndditional sourcc undcr tliis Seerion 4.1. upon thc prior \vrittcn notice by Sclter to Buycr of the 

addition of such ncw source and upon thc approval ol' Ihyer. In the event il ncw minc is added as 

a sourcc pursunrit to the preceding sentence? Exhibit A shall be anicnded to includc such new 
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mine. from and aficr Ihc datc of the later of: (i) the notice by Scllcr. and ( i i )  the datc the new 

niinr is acquired by Sclicr. Oricc added to Exhibit A, such new mitie would be included in the 

definition o I’ ”Coa I Pro pert ics”. 

4 4.2 Assunincc of Oiieration and Rcscrvcs. Seller rcprescnts and wanants that tlic Coal 

f’ropcrty contains economically recovcrablc coal of a quality and in yuanlitics which will be 

suflicicnt to satisfy all the requirements of this Agrccmcnt. Scller agrees and wiirrailIS that i t  or 

its produccr will Iiave adequate machinery. equipiiicnt and other facilities lo producc. prcpare and 

tlclivcr coal in the quantity and of the quality required by this Agrccmcnt. Scller hcrcby 

dedicates to his Agreement sufficient rcscives of coal meeting &tic qiiality spccifications hercof 

so as to fulfill the yuantily rcquircnicnts hercof. Seller‘s dedicirtion of iescrvcs shall in no way 

be conslrucil to liiiiit or restrict either Scllcr’s ability lo claim a valid force majeure cvent undcr 

provisions of Section 10 herein. 

4 4.3 Noi.r-Divcrsion of Coal. Seller agrccs and wrirrarits that it will not. withour Buyer’s 

cxptess prior written consent, use or sell coal, from the Cod Propcrty in a way that will reduce 

thc cconoinicnlly rccovcrnblc balance of‘ coal i n  the Coal I’ropcrty to an amount o f  coal less than 

thul required to bc supplied to Buyer 

4.4 Miniiic Ovcnricw. On or bcl’orc January I ,  or cach contract ycar, Seller and Buycr 

shall incct and Seller sliali h a w  prepared a ycnet’al overview of Seller’s niiniiig p h  f i ~  the Cod 

f’ropcrty with reasonable in  finnation to denionstrate Seller‘s capability to Iiaw coal produced 

from the Coal I’ruportp which mccts the quantity and quality specifications of  this Agreemenl. 

Sellcr shall not bc obligated IO provide 13uyer with any writtcn detail, however, Scller shall 
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providc reasonable. timely, and adcyualc infomiation to Buyer in reaard IO any forcsccn mining 

conditions which might hinder, delay, vr uthcnvisc cause stipply disruplions duriiig Ilic tci'tii of 

this agrccmenf. Duyer's receipt of any such mining infonnetion or data fitriiisiicd volurmrily by 

SelIcr (the "Mining Iiifurniiiticinf') shall not in any manner relicvc Sullcr of any of Seller's 

obligations or rcspvisibilitics undcr this Agcenicnl. Buyer's receipt and review, if any, o f  any 

Mining Inforination shall nc?t be consirurd as constituting an approval of Seller's prupnsed 

mining ovcnicw or mining practices. Any such iriiniiig information furnished to h y c r  by Scller 

shall he held i n  strict conlidcncc and shall not be disclosed to third parties during thc twin of this 

Agieenieril and for a period ol' t ~ v o  (2) years thereaftcr. 'Ihc parties wkiwvkdgc that I3uycr has 

no right to approve, disapprove or requirc niodificuiion of Scllcr's nining plan. f3uyer and Seller 

understand and acknowlcdgc that a review. if any2 by Buycr uf  [tic Mining Information shall be 

lirnikd solcly to a detcniiination. for I3uycr's purposes only. of Seller's capability to supply coal 

to fultill Ihtycr's rcquiretiients of ii depcndablc coal supply. In the event. Buycr docs not 

rcasonably bclicvc that Seller Iras sullicicntly demonstrcllcd Scllcr's cspability to have cod 

produced f m i i  thc Coal Propcny which ineels the quantity and quality specificatioiis of this 

Agrcmcnt. then the Buyer may tcrmiiiatc lhis Rgreenient upon 30 days written notice to lhc 

Seller, and Huycr shall not have any further obligntions lo Scllcr hereunder. 

0 4.5 Rclationshin of thc Pwlies. Scllcr wgrees thnt it is not and will nut hold ilsclf out 

as a partncr. juint veii~urcr. cmployce. agent or rcprc'scntativc of f3uyer. Nothing herein 

cwtaincd sliall he construed as crcating a single entaprise, joint vcnturc. agency: partnership: 

joint employer. owner-contrmor, or Icssor-lcsscc relationship bctwcen I3uycr and Scllcr. 
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Scllcr shall Iiavc solc and exclusivc authority to dircct and control i ts rcspective activities 

and opcra\ions2 and thosc of any subcuntractos, unc-icnakcn in rhc pcrforniaiice of Scllcr's 

obligatioiis utider this Agrccnicat. Scllcr shall exereisc full and complctc contrul over its 

respective work fr)rcc a i d  labor rclations policies. Huycr shall have no authority or coiilrul ovcr 

Seller-s operatioris or work t'clrrrc 

3 4.6 Substirule Coal. Notwithstanding thc abuvc rcprcsct~tilIitrt1s and warrmtics, Scller 

shall promptly advise 13uycr at lcast thirty (30) days prior to any scheduled delivcry date in the 

went thnt Scllcr anticipates that i t  will be iinablc to produce or obtain cod from thc Cval 

Property i n   lie quantity and of the quality rcquircd by his Agreement, and such inability is nut 

caused by a force majcurc evcrit as dcfiricd in 9 IO. Buycr may request, within f ive (5) busincss 

days aLier such notificntion: thar Seller supply coal to Buycr not produced froin the Coal Property 

("Substitute Coal"). Seller will then haw thu riglit, with the cxprcss written consent of Buyer, 

which shall not hc unreasonably withlicld, to supply Substitute Coal. Alternatively, Seller may 

rcqucst l3uyer's written wisent, which shall 1101 be iinreasonnbly withheld, to supply Substitutc 

Coal. A n y  such siipply of Substitute Cool shall be subject to all the terrns and conditions of this 

Agreement including, but not lirniwd to: ttic price provisions of 9 8. the quality specifications of 

3 6.1, arid thc provisions of $ 5 coiicerniny reimbursenient to Btipcr lbr incrcnscd trnnsponntion 

costs. Iluycr's failurc to request that Scllcr provide substitute coal shall not limit or af'kct any 

rights and rcmcciics Huger niny haw for Scllcr's breach of ils obligations to supply coal pursuant 

t o  this Agrcenient. Scllcr's dclivery of' Substitilk Coal wittinti1 lii1\4ilg rcccivcd thc cxpross 

wrirrcn conscnt of Huycr shall constitute a material brtxicli o f  #his Agreeincnt. 
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SI5C'TION 5. DELIVERY. 

Q 5.1 Ilclivcn~ Point. Qiiality A coal shall be delivered lo t3uvcr 'F.0.13. coal pile at 

13iiycr's Scbvcc Gcneiaring C:oinplcx located at 9000 1 ligliway 20Y6, Robards: Keriluck y and 

Quality I3 cuat sliall bo dclivcred to Huyer F.O.B. coal pile at Jjuycr's D 13 Wilsoii (iuncratinp 

Slaiion located at 5660 Statc Route 85 West, Ccntertown. Kentucky (thc Welivery Point::). 

13uycr iiiay also elcct aiiothcr delivery point; tiowevcr. any additioiial cxpcnsc or snviiigs as a 

result of llic c l c c h i  ofari altcrriatc delivcry point shall bc for 8uycr's account. 

4 5.2 'I'itlc/Kisk ol' I-oss. 'I'itle to and risk uf loss or coal sold hereunder will pass to 

Buyer aid thc coal will he coiisidcrcd to bc dclisered when trucks containing the coir1 m'c i i i l l y  

unloadcd by Scllcr's trucking contractor 31 rhc Ilclivery f'oini. 

SEC'I'ION 6. QUALITY. 

9 6.1 Soecificatioiis. (a) I'hc coal delivcrcd hcrcundcr shall conl'omi to thc ibllowing 

spccilications on an "as rccoived" bask pursuant to Buyer's clcction of quality: 

Quality A G uaran teed Monthly Rejection L i m i t s  
Specifications Weighted Avcrwe h)er shiiimentl 
U'I'U/I 3. niin. 1 4,300 < I 1,000 

Ash 
Moisture 
S~lftlr 

Mas. I 1.00 lbs./MMB1'I) > 12.50 Ibs./MMl3'1'U 
Max. 1 I .OO Ibs./MMB'I'U > 12.50 1bs.IMMH'I'U 
Mas. 3.50 Ihs./MMB'I'1J =. 3.65 IbsJMMBTIJ 
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Quality B Guaranteed Monthly ftcjcctinii I h i t s  
Specificat ions WeiPhtcd Averazc lper shinmeat1 
lYrlJ/i.l3. rnin. .IO,jOO < 10,300 

As11 
Mnisl u re 
Sulfur 

Mas. 14.00 Ibs./MM13’I’U > 15.00 lbs./MMl3’l~U 
Max. I 1 .SO ibs./MMH’I’U > 12.50 Ihs./MPvl13’I‘U 
Mm. 3.25 Ibs./MMf3TU 3.35 IbsJMMBTU 

All Oualilies (Ibs./MM Sl ’U)  
Sulfur rnin. I .XO 
Chlorinc niax. 0.18 
i;luoriiie niiis. U.02 
N j t rogen niax. 1.50 

Arsenic (udg) max. 15 
Vanadiurn (ti& niax. 75 

SI%l‘ (Y x 0”): ,. I up s i w  (inches)* 
Fines (% by wgt) 
passing 1/11” scrccn ma. 45% 

ninx. 3” 

VOLATI L A  i rnin. 32 
FIX131 CAR13CIN min. 40 
GftINDAHII,I’I’Y ( I  IGl) min. 50 

< 1.80 
> 0.20 
> 0.03 
> 1.65 
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REDUCING ATMOSYHEIIII 
Initial Defuimatioii inin. 2000 
Softening (1 I=\!?) min. 2200 
Solicning (I l=1/2f~') min. 2300 
I;luid niiii. 2450 

OXIDIZING ATMOSPHERE 
Initial Dcluriiintion min. 2300 
So Acning (.H=W) min. 2400 

I%id tnin. 2600 
Solictiirig ( I  I=lO\V) min. 2500 

inin. 1950 
min. 2100 
min. 2200 
inin. 2300 

min. 2150 
rnin. 2300 
min. 2400 
inin. 2500 

* All tlic coal will bc of such size that i t  will pass through a screen having circitlm 

pcrf'orotions three (3) inches in dimctcr, but shall not contain niorc than forty-five percotit (45%) 

by weight of coal that will pass thmugh a scrccn having circular perforations one-quarter (1/4) of 

an inch in diameter-. 

Nutc: As used hcrcin: > means grcatcr than; 
< nicans lcss than 

6.2 Ilcfinition of "Shimient". As used hereiiit a "shipment" shall tllciln: oiic (1) 

day's cfclivcry of' landed coal trucks in accordancc with Wuyci*'s sampling and analyzing 

practices. Uuycr shall not be responsible Vor improperly loaded trucks in ttic cvent Scller controls 

or contracts the t i w k  dclivcry atid/or truck loading proccss. J~unh~imope, Buycr has the riyhr to 

rcfiisc dcliscty of over-weight or improperly loaded trucks. 
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4 6.3 Reicclion. Buycr has tho right, but riot rhc obligation, to reject m y  shipritcnt 

which fail(s) tu conform to the Kejectioii I,iniits sct fhnh in fi 6.t. I3nyer mist rcjcct sirch coal 

within scvcnty-two (72) hours o f  receipt of the coal analysis providccl for in $ 7.2 or such right to 

rcjcct is waivcd. Buyer has the funhcr right, but not thc obligation, lo rcject at any t h e ,  any 

shiprimit which ( i )  contains cxtrancocis materials, which includc-, brit are not iimitcd to, slaw, 

rock: wood. corn husks: mining rnaturials. motal, steel, ctc. ("llebris") or (i i)  call riot be 

trnnsported through thc ybuii coal Irandling system as dctcmmined by Buyer. 

I n  LIIC cvcnt 13uycr rcjccts such non-conf'orniing cod, t i t lr:  to ~ I J N . ~  risk of' loss o f  thc coal 

sliali be considered to Iiave iicvcr passed to Buyer and Buyer map! at its sole option: stop the I ~ I -  

contbmiing sliipinent in route, prcvent the unluading of thc non-cont'onninz shipnient, rctuni thc 

coal to Seller or iiiutually agrcc with Scllcr upon a disposition for such coal sliip~iient~ all at 

Seller's cost and risk. 

Scllcr shall rcplacc tlic rcjcctcd coal within five (5) working days frum riotice of rejection 

with coal exceeding the Rejection Liniils sct forth in 4 6.1 If Seller fails to rcplacc the rcjccwd 

coal within such five ( 5 )  wwrkirig day pcriod or tbc leylaccniciit coal is rightfully rejected, Buyer 

may purchase coal from another source in ordcr IO rcpliicc tlic rcjcctcd coal. Scllcr shall 

rcimbursc Duycr fur (i) itny arnow1 by which the actual price plus transportah costs 10 I3uycr 

of' such coal purclmscd froin another soiirce excceds the price ol'such coal iiiidct. this Agrccmenr 

phis transportation costs lo Buyer lroin 111c Dclivcry Point; and (ii) any and all transportation, 

storagc. handling, or uthcr dircctly rclatcd expenses that have been incurred by Buyer for 

righ tiiil I y rcj cctcd cod. 
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I f  1l)c tioil-conforming shipiiicril has hccn iinloadcd a1 Uuycr's gc!lcrntiiig sialion prior to 

the receipt of ilic coal analysis prokided fir in 3 7.2, Buyer and Sellcr shall, at Buyer's option. 

confer for !lie purposc of reaching agrcemcnt on an adjustnwiit to the f3asc Price to be paid for 

such coal. In addition, Scllcr shall rcimbuise Buycr lor  ally penalties, costs or charges, incliding 

rcasotinble inside and uutsicle attorney's fccs. associated with or resulting from the iise of' the 

nun-conrorming shipniciit. 13uyer shall providc Seller with a wrilteri ccilculeiion of any such 

penalties, costs or charges within thiny (30) days aflcr rcccipi of thc coal analysis. or 3s soon as 

practicable rhereaftcr. Scllcr shall make payncnt UJ U u y r  within tifteen (30) days of rcccipt of 

thc writtcn calculation. 

In the cvcnt 13uyer and Scllcr arc unablc to rcacii an agreement concerning an adjustment 

lo t l i t  Basc Price. Buyer niay, 01 its sole option, and upon written notice to Selkr, rcquirc Scllcr 

lo rcniovc all coal constituting tlic non-conforming shipnierit frrrrri Ruycr's property, or such 

otlicr locaiioii as desired by Buyer, all at Scllcr's cost and risk. Seller shall reniove such coal 

within fivc ( 5 )  days a h  rcccipt orI3uyer-s wrilton noticc relating thereto. 

'I'he remedics sct forth herein are in addition to all of 13uyer's other remedies uridcr this 

Agreement a i d  uiidcr applicablc law and in equity for Scllcr's breach. 

If 13uyer hils 10 r+cl ii shipinen1 of noii-canforniing coal which i t  had the right lo rcjccl 

for liilurc to nice1 any or all of the Rejection Limits set forth in  6.1 or because such shipment 

contained Debris. thcn such nun-conlbrniing con1 shall be deemed accepted by Buycr; howcvcr, 

the quantity Scllcr i s  obligated to scll to 13uycr under the Agreenierit shall bc rctluced by the 

amount 01' each such mil-conforming shipmcnt which is not rcjcctcd Further, f i r  shipi11cnts 
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contnining Dcbris. the estiiiiatcd w i g h t  ol' such lnatcriirls shall be deductctl froin the wciglit of 

that shipntcrrt. 

3 6.4 Suspcnsiort oiid 'I'ermiiiution. I f '  the coal sold licreunder fails lo meet two 

consecutive months or niorc of the Guaranteed Monthly Weighted Averages as nominated arid as 

set forth in 6. I for any two (2) months in  a four (4) mvnth period: or if four (4) shipmcnts are 

rcjectablc in any thirty (30) day period, tjitycr may upon wrilteii iioticc dclivcrcd in accordance 

wilh 5 12. Nuticcs, suspcnd luture shipriicnts cxcepl shipnients alicady loaded into trucks. Seller 

shail, wi l l i i r i  k n  ( 1  0) days alicr receipt of f3uyer's notice. providc Huycr with reasoiiablc 

~ ~ S S ~ I M I I C C S  diat  subscquenl rnorillily dcljvcries of coal sliall meet or exceed the Guarniiteed 

Monthly Wcigh!cd Avcragcs set fonh in 9 6.1 and that the SOUKC will cxcccd thc Rcjcctiuu 

Limits set funh in tj 6.1. 1l Sellcr l'uils IO provide such assuraiiccs within said ten (IO) day 

pcriod, fhycc may Icrininatc this Agreeinen[ by giving writtcn notice of such teniiinatiw at the 

cnd of ~ h c  tcn ( I O )  day pcriod. Huyei*'s failure to [elminate after the end of such tcn (IO) day 

pcricid shall not constitute ii wuivcr for ;1 continuing default or for any subsequent defaults. II' 

Seller providcs such assuraiiccs to I3uycr's reasonable salisfaction, shipmcnts hcrcunder shall 

resunie and any tonna~e dcficicncics resulting from suspension may be made up at Ruycr's s d e  

option. Buycr shall not unrcasuiiahly withhold its acceptance of Scilcr's assoranccs. or delay the 

rcsurnption of shipment. If Scller. after such assuranccs, fails LO meet luty of thc Criiiiiantut'J 

Monthly Weighted Avrragcs I'ir any unc ( I )  monlli within thc next six (6) montlis or if two (2) 

shipmcnls are rejectable within any uiie ( 1 )  month during such six (6) iiionth pcriod, then I3uyer 

may lcrriiinalc this Agrccmcnt and cscrcisc all its other rights and remedies under applicable law 
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and in cqiiity for Seller's breach. All costs, expcnscs or damages incurred hy Ihyer in obtaiuing 

Scllcfs assurance that subscyucnt ticlivcrics will confotin 10 the quality specifications shall be 

paid LO Buycr by Scller. 

SECTION 7. WEI(GHTS, SAMPLING ANI) ANALYSIS. 

tj 7.1 Wciuhts for lkliveries. l'hc weight of the cod delivered hereunder by truck shall 

be detcmiined on a per shipment basis by Ruyer on the basis of scalc wcights ai tlic Ilclivcry 

Point unless anothcr niclhod is ntutiially ayrccd upon by the pnrtics. Such scalcs shall be duly 

revicwcd by an api)nipri;lle iridcpcntleiit tcsting agcncy and maintaincd in a condilioii such that 

Qic wcights are dcenied accurate and rcliablc so as to be uscd for paymcnt purposes i n  

accordancc with thc tcrms and conditions of this Agrecment. 'Io ensure such accuracy and 

rcliahility, such scales shall bc rested and shall comply with appropriatc conditions for weighing 

pursuant to the National Institute of Standards and Techtiulogy 1-lnndhook 44 for such scales. 

Seller shall h a w  the right, at Seller's espcrisc and upon reasonable notice, to haw the scales 

checked for accitnicp ai m y  n:ilsot~ablc time or frequency. If the scales are found to be over or 

under the toleriince range allo\li'able for thc scale based on the National insti tutc nl'S;cantlards arid 

'fcchnotogy I4antlbook 44, cirhcr pens shall pay to the other any aniounrs owcd duc to such 

inaccuracy for a period not to escccd the mid-point of time in days herwccii the last tcst and the 

point in  tiinc at which the sutlc is found w bc inaccuratc, provided however, the number or days 

shall not exceed onc-half the numbcr of days betwccn scalc tests. 

Q 7.2 Saniniine and Anrtlvsis for I>cliveries. 'I'hc sanipling arid analysis of the coal 

dclivercd hercundcr shall bc performed by Ruyer at thc Delivcry Poiiit anti the results thereof 
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shall bc accepted and used for the quality and characteristics of die coal dclivcred under this 

Agrccrncnt. nuycr shall send to Sellcr by f;acsimilc or via crnail a copy of I3uyer:s analysis 

withiti five ( 5 )  business days after sarnpling ~lic applicable shipment. All analyses shall be made 

iii Wuycr's or Ouyer's contractor's laboratory at I3uyer's cxprnse in accordance with Anierica1 

Society or 'I'cstiriy m c l  Mcasiircnietit (heieinaftcr rcferrcd to as "A.S.'I'.M.") practices and 

procedures. Sariiples for analyses: (i) shall be taken by the most cuncnt induslry-accepted 

s1and:ird for the n~eclianical sampling system in placq (ii) shall be twtually acceptablc to both 

parties; a i d  (iii) shall bc taken with a frcqucncy and rcgularity sufficient IO provide reasonably 

accuratc rcprcsentative sainples o f  the deliverics made hercundcr. Seller rcprcscnts that i t  is 

faniiliar with the sampling and analysis practiccs to be utilized hereunder: and finds thcin to be 

acceptable. B u y  shall notify Seller in writing of  any significant changes in Buyer's sampling 

and analysis practices. Any such chmigcs in Buyer's vr Buyer's cunlraclor's sampling find 

analysis practices shall, cxccpt for A.S.T.M. acccpied chruigcs in practices, provide for no less 

accuracy than thc sampling and analysis practiccs exisling at rhc time o f  the cxccutioii of this 

Agreement, unless the parlies othcrwisc iriutually agrcc. Seller sliall have the right: at Scller's 

cxpcnse and tipon reasonable notice. to visit Buyer's or 13uyur's samplc collcction area, sampler 

and Uuycr's audlur I3uycr's contractor's laboratory IO review coni quality analysis proccsscs and 

shall further have the right to suggcst processes fur iarpru\wnent in accuiacy at any rctrsonahlc 

tirrlc ur licqocncy. 

Each saiiiplc tnkcii by t3uyer shall be divided into four (4) parts and put into airtight 

euniaiiicrs, propcrly labclcd and sealed. One pan. shall be used for analysis by Buyer: one pcirt 
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shall be used by Buyer cis a check sainplc, if'  Buyer in ils sole judgment delermincs it is 

tiwessary; onc part shall bc rct:iined by f3uycr until the twenty-fifh (?SIh) of the month following 

h e  month of utiloeding (thc ''Disposal Date") and shall be delivcrcd IU Seller for analysis if' 

Scllcr so n.quew bcforc tlic Disposal Date; and one part ("Kcl'cree Snniplt") shall hc retained by 

lhycr unril rhe 1)isposal Date. I3uyer shall pruvidc a corripositc of all thc analysis fer 

presenttltioii to Buyer by the fifteenlh day r t f  llic month following the month of unloading. 

Seller, on rcawnilblc notice to Buycr shall have the right to have a represenklive present to 

observe ihc sampling and aniilyscs pcribrmcd by Buyer or Buyer's contrwtor Unlcss 13uycr 

rcquests a Rcfcnu: Sample analysis before the Disposal Date, 13uyur's analysis shall bc used to 

clctcrminc Ihc quality of ilic coal delivered hcrcunder. The Motitlily Wciglitcd Averages shall be 

detcrmined by utilizing rhc individual Shipiiient aiialyscs and the weight of each Shipment. 

If m y  dispute arises before the Disposal Ilnte, the Kcferec Sample retained by Buyer shall 

be submitted for analysis tu mi iridcpcndont commercial rcsling laboratory ("Independent Lab") 

mutually choscn by Buyer and Scltcr. For each eon1 quality specification in queslinn, a disputc 

shall bc deemed riot to exist and Buyer's analysis sliall prcvail arid tlic analysis of thc 

Indepcridcnt Lab shall bc disreynrdcd if thc analysis of ihc Independent Lab difl'crs lioiii the 

(i) 0.50% moisture 
(ii) 
(iii) 
(iv) 

0.50% ash 011 ii dry busis 
100 13tu/lb. on a d p  basis 
0.10% stillirr on a dry  basis. 



\ 

2008 

200‘) 

20 i 0 

201 1 

t:or each coal quality specification it1 question, i f  the analysis uf the Indejm1dont Lab 

13 10,500 Btu 

Wilson Station 
$1.4500 $1.4200 

$1.4626 !3 1.4935 

$1.5383 !S 1 3065 

$ 1  .B50 $1.5517 
-__^_ 

tliffers froni the analysis of 13uycr by an amount morc than the aiiiounts listed abuve, ~licr~ tlic 

analysis of tlic Indcpcndcnt I,& shall prevail and I3uycr‘s analysis shall be disrcgded. Thc cost 

of thc analysis madc by the Indc~mdcnr l a b  shall be borne by Seller to thc cxtent that Buyer‘s 

analysis prcvails oiid by 13uycr to thc cstcnr that the aiialysis of the Independent Lab prcvails. 

SKCTiON 8. PRICE. 

$ 8.1 Dasc Price. ‘Ibe base price of the coal 10 be sold and dclivend hereiiiider sliatl be 

dctcrinincd according to thc lollowing scliedulc as set out ly year? by Ilclivery Point and by 

quality lis ~ioriiiiiutcd by Bti’er 011 thc basis of  $/MMRTU F.O.H. i)elivcry Point (“Base Price”): 

8.2 Diesel Fucl Adjustment (Surcharge or Discount). In addition to thc Basc I’ricc 

$8.1 abovc, thcrc shall bc a11 adjusiiiicnt to such price for changes in diesel fticl lbr each quality 

(surcharge or discount). ‘lhe adjustment shall change in proportion to changes in the previous 

calendar quarter‘s Daily Avcragc ofllie Averagc Rack Gross Price fur Untaxed Ultw IAJW Sulfiir 
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L)icscl I:ud (131 niidcd and linbimded) published in the #PIS Ncwsletter Prices and reported daily 

at 6:OO 1' M. - Ilverisvillc, IN (hcrcinaftor 11ic "OPIS"). The adjustiiient to the Hasc I'ricc to be i n  

ef'fcct for aiiy pmicular quancr shall be calculotcd by multiplying a fraction: thc denominator of 

which sliali bc the "Rase Fucl Index:: (as hereinaficr defined) and the numerator of which shall be 

the "Adjusted Fuel lurlex" (as hereinafter dcfincd). timcs the "Dicscl Fuel Cost Component.". 

The effective dates of each quartcriy adjustment shall be May 1,  August 1.  November 1 and 

February I .  as the case may he. 'flic first quanctly adjustment shall be applied beginning May 1 

200s and tlic last adjusmrnt shall be applicd beginning h'ovembcr I .  201 I Thc adjuslmcnl shall 

bc rounded to four dccimnl placcs and reset to zero prior io each calculation. 

For purposes nf  this Seelion: thc terms below shall have the follawirig meanings in 

connection with thc cnlculation of the adjusonent for Diesel Fuel for my particular quarter' 

"Adjustcd Fuel Index" shall niean the ciifTcrcncc bctwccri (i) thc avcrage UPIS for thc 

xle\*atit Calculation Period. and (ii) the Base Fuel lndcs. 

"13asc 1:ucl Iiidcx'. slinll nican 230: (being the ovcragc OI'IS for July, August and 

September 2007). 

"Calciilation Pcriod" shall nican thc throe-niontli ixriod cnding (i) March 3 I .  for a M a y  1 

adjustmen1 date. ( i i )  June 30, for ri August 1 adjustment date. (iii) September 30. for a Novcmbcr 

1 ad-justmcnt date, and (IV) [lcccmhcr 31, for R l'ehninry 1 of' (tic suhscquent ycar adjustnicnt 

date. 

"Uiescl Fuel Price Component" shall mean thc amount sct forth fur lhc rclcvant ycar and 

quality in thc following table: 

I7 
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Quality 1.1 11JOU lZtu 
S/M M UI’U 

200s $0.20 

2009 $0.29 

2010 $0. I O  

201 1 $0. I0 

._̂- 

- 

Quality 13 10,500 Btu 
$/M M H‘I‘ 1J 

$0.2 1 

$0.25 

$0.25 

$0.25 

Example #I for 11,300 BTU for 2008 to be effective from May 1 through July 31: 

Calculation Period would be January, February and March 2008 

Average OPlS for Calculation Period = 280 0 (hypothetical) 

Base Fuel Index = 230 

Fuel Adjustment Calculation = ((280.0-230)1230]’$0.29/MMBTU 

Fuel Adjustment = +$0.0630 per MMBTU 

Example #2 for 10,500 BTU for 2008 to he effective from May I through July 31: 

Calculation Period would be January, February and March 2008 

Average OPlS for Calculation Period = 280.0 (hypothetical) 

Base Fuel lndex = 230 

Fuel Adjustment Calculation = [(280.0-230)/230~*$0.21/MMBTU 

Fuel Adjustment = +$0.0457 per MMBTU 

Example #3 for 1 1,300 BTU for 2008 to be effective from May 1 through July 31 : 

Calculation Period would be January, February and March 2008 

Average OPIS for Calculation Period = 200.0 (hypotheticat) 

Base Fuel Index = 230 

IS 
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Fuel Adjustment Calculation = ~(200.0-230)/230]*$0.29/MMBTU 

Fuel Adjustment = -$0.0378 per MMBTU 

Example #4 for 10,500 BTU for 2008 to be effective from May 1 through July 31: 

Calculation Period would be January, February and March 2008 

Average OPlS for Calculation Period = 200.0 (hypothetical) 

Sase Fuel Index = 230 

Fuel Adjustment Calculation = [(200.0-230)1230]’$021~MBTU 

Fuel Adjustment = -$0.0274 per MMBTU 

5 8 J  I’avmcnt Calculalioii. I’:+yniunt shall bc based solely upon the tonnagc and I3TU/LB 

rcccived pursuant to Scction 6,  OUALII’Y and Section 7. WI.XHTS, SAMPl,IN(~ ANI) 

ANALYSIS. 

shall apply for thc month thc coal was dciivcrcd to the Ilclivcry Point. 

If there are my adjustments pursuanl lo Scctiori 6. OIIAL~I‘I’Y~ such nd,juslments 

SECTION 9. INVOICES, BILl..INC. ANI) YAYhlEN’I’. 

!j 9.1 ltivoicing Address. Invoices will be sent IO Buycr at thc following addrcss: 

Western Kentucky Encrgy Corp 
220 West Main S w x t  (physical zip ctitlc 40202) 
P.0. I3ox 3201 0 
Louisvi He, K cii t uck y 4023 2 
Artn.: Managcr. Fuels hccounling 

With a copy to: 

Wcstern Kcnrucky i3ncrgy Corp. 
220 WCSI Main Strcct (pliysicnl zip codc 40202) 
Y . O .  Box 32010 
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I~ouisvil!~, Kcntucky 40232 
Artn.: Manager: Fuels Strategy and i’rocurcmcnt 

fi 9.2 Paynicnt Procedures for Coal S h i p m m .  For all coal delivered pursuant to Ankle 

5 hercof, and unloaded at the Delivery Point betwccn tile first (1st) and fiftccnth (15th) days of 

any calendar month, t3uyer shall make preliminary payment for one-hundred percent ( I  00%) 01’ 

thc amoiint owed for the coal (based on rhc assumption that the coal will mccl all gusmntced 

nionthly quality paranirters) by tlic twcnty-li fth (25th) day of such month of unloiiding:, cxcept 

that, if thc lwenty-lifih (25th) is not a rcgular work day, payment shall bc madc on the next 

regular work day. All prcliminary paymenls shall bc calculated based upon tlic tlicii currcnt t3ase 

Price on a cctits per MM13‘1‘11 hasis as calculaicd by the guwdnmxi monthly weighted avenge 

I3TU/lb. Seller shall invoice Buyer for a11 coal delivered pursuant to Articlc 5 hcrcof, and 

ui~loadcd at the 1)clivay Point between the first (1st) and fiftccnth (15th) days of any calendar 

month by the 20th of the month, bascd upon the then current Race Price on a cctits pcr MMB711 

basis as calculatcd by the gitarantced monthly weighted avcragc B’I’U/lb. 

For all cod dclivcrcd, as defined in Arliclc 5 hcrcof, and iinloadcd at the llelivery Point 

bctwccn the sixtecnih (IGtIi)  and Ihc lasl day of any calendar niontli, 13uycr shall make a payment 

for onc-hundred pcrccnt ( I  00%) of the m o u n t  owed for thc cud by thc tenth ( 1  0th) day of the 

n m t h  following the month of unloading, exccpl that, i f  the tenth (IOdi) is not a regular work 

day, paymcnt sliall hc niadc on the nest regular work day. Also by the tenth day of thc 

fidlowing the month of unloading of C C J ~  at thc Ilclivcry Point, a reconciliation of mounts  paid 

and aiiiounts owed during said month shall bc made, including, any adjustnieiits for nriy 
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applicahlc discounts or nthcr ad,jusfttierils provided herein, except thal, if the ~cnih ( 1  0th) is not a 

regular work day, payriicnt shnll bc made on the nest regular wurk day. Seller shall invoice 

Uuycc for all coal dclivered pursuant to Arliclc 5 IicrcoF: and unloaded at tlic Ilclivcry I'uint 

bctrrecn the sixtecnth ( I  6th) and last day of any calendd month by the 5' day of tlic fdlowing 

month: hasid upon thc then current Base I'ricc 011 a cents per MMD'IIJ basis as calcularod by the 

guaranteed monthly wvcighted averiigc H'I'U/lb. 

In the evcnt Scllcr notities Buyer that a panern has devcloped whercby payments arc not 

being paid wlic~i &IC, as SCI forth herein. Huycr shnll rcvicw its intcrnal approval and payment 

procedurcs and rcmcdy such payment practices; it' any dcvclop. Except as provided in 5 9.3 

below, tfic amount of any corrcct invoice not paid within five ( 5 )  business days when due. shnll 

bear interest at cight pcrccnl (8.0%) per aiiiiuni based from thc dale due until siich r i m  as tlic 

payment is madc in full to Scller. 

Scllcr's Wiring Instruclions. 

Accoitnt Name: 

Receiving Financial Institution: 

Hank Routing Number: 

1:inancial Instiltition's Account Number: 

Charolais Coal Salcs? iJ,C 

k*ifih Third Bank 

ADA # 0420003 14 

7691 926336 

4 9.3 Withholding. 13uyer shall have ihe right to withhold from puymcnt of any billing or 

billings (i) any sunis which i t  is not able in good faith 10 vcrify or which it otherwise in good 

faith disputes and (ii) any anlotints owcd to Bupcr from Scllcr. f3uycr shall notify Seller 
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prumptly in writing of any siich issuc: stating the basis of its claim and tlie aiiiuiiiit i t  intciids to 

withhold. I f  such disputcd rcmuuni or damage or likcly damages excecd $100,000, Seller shall 

have the right to suspend shipmcnrs until such lime as thc dispute is resolvcd and selllement of 

WidlhOldillg OCCWS. 

Payrncnt by Buyer, wlictlicr knowing or inadvertent, of any amount i n  dispute shall noc be 

deemcd a w i w r  of any cloinis or rights by 13uyer will) twpcct to unY djsputcd ’mounts or 

payments mndc. Any disputed amounts wi~liheld by Ruyer thnt are Iaier found lo have bccri 

withhcld iinpropcrly, other than iiiiiwints disputed rcsulling from errors, lack of documcntation. 

or other related incident surrouncling any disputed amount or similar legiiimntc and reasonable 

dispute, shall bu subject lo interest at ci$t percent (8.0%) per anntiiii based from thc date due 

until such time iis tlie paymcnt is nindc in full to Seller. 

SECTION 10. E’OKCE MAJEURE. 

8 10.1 Gcncral Force Majeure. Notwithstanding anytliing hercin to thc contrary, if an 

event occurs that would otherwise bc H I’orcc miucrc event under this Section 10.1 but Seller is 

still able to perform its obligations hereunder (after taking i n to  account all of Seller‘s then 

cxisting obligations to dclivcr coal to third parties tioni the unnffccted Coal I’ropertics) through 

one or mcirc uf the Coal I’ropcrtics (or portions thereof) tila1 arc 1101 uffcctcd by such force 

niajucrc cveiit, then such evcnt shall not hc considercd a t’orce niqjucrc evcnt hereunder. If either 

party hcrctc? is dclaycd in or prcvcntcd froin performing any of‘ its obligalions or froin utilizing 

the coal sold undcr this Agrccrnenl clue lo acts of God, wur, riots, civil insurrcction, acts of thc 

public cncmy. tcrrorism, strikes, lockouts, labor disputcs, disturbances or unrest, darnagc t i ,  
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pii1tlIs, cqiiipmait or facilities. fires, floods or carthycrakcs, inability to oblain pennits or 

authcwimt ions f'rorii any gosernn.rental authority after prudent and timely submission and 

application of same, mine accidcnts that are solely responsible for dclaying or prcvcnting 

performance of Seller, or unanticipated conditions in coal scams not disceniablc by pnidcnt 

enginceriiig which ai l :  beyonti thc rcasonablc control and witlioiil rhc fault or ncgli yence o f  the 

party affoctcd tlicruby: or if the riglit of I3uyer to lease, opcratc or manage the electric generating 

Facilities owned by Hig Rivers Clcctric Corp. or the City of llcndcrson i s  suspcndcd or 

tcriiiitiatcd, then the obligations of borh partics hereto shall be suspeiided to thc estcnt made 

necessary by such eveni: providcd that the nlkcred party gives wrirren notice to the othcr party as 

early as practicable of the nature and probable duration of the force majeure event. Failure to 

givc such notice and to liimish the dcsignatcd inforinatiun shall bc dceiried a waivcr of riic 

aflccted p:tny's rights under this Q 10. The pafly declaring force iiinjcurc shall exercise due 

difigciice to avoid the hrcc  ninjcun: cvcnt or shorten its duration and will keep thc other party 

advised as to ilic conhumce  o f  the force niajcurc event. 

During any period in which Seller's ability to perfonn hcreundcr i s  alr'ccrcd by a force 

niajcure event, Sellcr shall not deliver any coal to any othcr buyers to whom Seller's ability to 

supply is similarly ltffcctcd by such fvrcc niitjcurc cvent wilcss contractually coniinitted to do so 

at the bcgjnniny of the force majeure evcnt; and furthcr shall cielivcr to 13uycr undcr this 

Agreement at least a pro rala portion (on a per ton basis) of' its total cuntraclual coniniilmcnts l'crr 

all its buycrs in place at llic beginning uf" thc fbrcc niajciirc twit to whom Scllcr's ability to 

supply is similarly sflcctctl by such forcc r~isljeiiIc cvcnt. 
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An evcnt which alyects rlic Seller's ability to obtain Substitute Coal will not be considcrcd 

a forcc nia.jeurc event hcreundcr. Lvcnts of force rnajcurc as dcfincd abovc all'ecting B supplicr 

or contraclor of a party hereto, olhcr than Ibr ~hr: production and shipping of coal, will be lrcatcd 

tis llic alTcctcd party's forcc niajeurc provided that tlic affcctcd pruty diligcnrly and promptly 

obtains an allcriiatc source ot'supply or serviccs. 

13uycr rescrvcs tlic right to purchase replaccmcnt coal froni athcr sources during the 

occu~~encc of a force niajeurc cvent affectiitg Sellcr and Seller rescrim the right IO scll cual IO 

third parties during the occtirrcncc 01 a forcc majcurc cvcnt allkctiiig 13uycr. If tannage 

dcficiencics rt'strlt from a Scllcr's or 12uycr's declarcd force majeure evcnt lasting thiny (30) days 

or Icss, sircli tldicicncics may hc made up at the non-nffccted party's sole option on a niulually 

qrecd-upon schedulc. Any tomiagc deficiencies resulting from a Seller's or Ikiycr's dccliircd 

force niajcure event lasting longer than thirty (30) days shall riot be madc LIP cxcept by mutual 

agreenicnt of thc partics 

I n  tlic event that ;I siluation ul' f'urcc majcurc that niaterially affects a pany's ability to 

Ixrforni its obligations hcreundcr continues for a pcriod cxcceding sixty (60) days, thcn the parly 

not claiming liircc majeurc may clect 10 tcrniinatc this Agrccincnt by giving written noticc to tlic 

affected party. In the event of such termination, neither party sliall have any Liirtlicr liability IO 

the othcr cxccpt for thosc obligations o r  liahilirics which m y  hnve accrued with rcspcct to 

pcrforninnce or dcfaults prior to said termination. 

5 10.2 I~nvironmental I,aw Force Maieure. The parties recoynizc that, during thc 

wntinumcc of this Agrcenicnt, legislative or regulator). bodics o r  the cuurts r r i y  adopt or nnicnd 
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cnviroiimcirral Inws, iqulations: policics andor restric(ioi1s wliicli will niake it iiiipossible or 

crriiinicrcinllv impraciicablc for Buyer to utilize this or likc kind and quality coal which thcreafter 

would bc de1iven.d hercundcr. If as a result of  the adoption or anendtncnt of such laws. 

rcgulaiions, policics: or restrictions. ur clirtiigc in the intcrpietatioi1 or cnforccmcnt thercol; Buyer 

decides that it will bc impossiblc or cotnincrcially impracticable (uncconornical) for L3uycr to 

utilize such coal, Buyer shall so notify Seller, and thereupon Buyer and Scllcr slid1 promptly 

consider wlictlicr corrective actions can be takcn in the mitlitig arid preparation of the coal at 

Scller's mine andor in the handling aiid utilization of rhc coal at Uuycis gencrating station; and 

if in fjuycr's sole judgment such actions will not, without unrcasonablc cxpcnsc to Buyer, niakc i t  

possible and coniniercially practicable for Buyer to so i i t i l i x  coal which thcrcafter would be 

delivered hcmundcr without violating, or crcating die potential for violation of, any appliwblc 

law: rcgtilutioti. prrlicy or order, Buyer shall have lhc right? upuii rhc later of sixty (60) days 

iioficc to Scllcr or the effcctive date of such restriction, tu tcrniina~r: this Agreeinent willlout 

further obligation hcreiindcr 011 rllc part of cither party hcrcto cxccpt for thosc obligations or 

liabilities which may h a w  accricd with respect to performance or defaulb prior lo said 

tctminah. 

Sl<CTlOPl I ! .  CIIANGES. 

l3iiyur or S e k r  niay, by mutual agreement, at any time by written noticc: pursuaiit to 9 12 

or this Agmcmcnt, niake changcs within tlic general scopc of this Agrcemcnt in any onc or inole 

of rhc following: quality of  coal or coal specifications, quantity of cud, rnctfiorl ur tinic of 
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shipmcnrs. placc of dclivcry (including iransrer of title and risk of loss), meiliod(s) ol' weighing, 

sampling or analysis, or government imposition as hercinafier dclined, arid such other provisioii 

as rriag aflcct the suitability and arnoun( ot'coal for Buyer's gcncrating stations. 

For thc ~IJI'I)OSCS of this Agrccnient, Ciovernnient Imimsition shall bc defined as (i) tams 

(other thnii statc or fcderal inconic ~ S C S  or payroll trtues), (ii) fees aad/or costs, including tliosc 

occasioned by compliance with interpretations of law in force on the date of this Agrccment, but 

only if. tlic intcrpretations arc issued by a court, govcrnrncntal agericy, or rcgularory body? and 

are diffcrcnt from the interprclations of the relevant laws RS tiicy cxistcd UII thc d;itc of this 

A4grcctitcrit (other than fces and/or costs which (a) arc brought about by thc inefficient operatioiis 

of Scllcr, (b) itrc attribuvablc to Scllcr's iicgligencc, or (c) arc thc result of criminal fines or 

penalties iinposed on Seller by m y  govcrtinient or govemmcntol agcncy and relating to thc 

mining, production. Severance, prcparation, sale of thc coal). The 13asc Price includes all 

Govcrnn~cnt Impositions as of the date of this Agrccment. 

11' zinp such cliangcs makes riecessary or appropriatc an increase or dccrrase i n  the tlirn 

currcnt Hasc Price of coal, or in any other provision of this Agrccment. an equitable ad-iustmcnt 

shnll be ncyotialcd in good faith regarding changcs in: pricc, wlictlicr currcnt or future or both3 

and/or in such ohe r  provisions of this Rgrccnicnt as are affected directly or indirectly by such 

changc, and Ihc  Agrccrncnl shnll thcraipon hc niodificd in writing accordingly. 

Any claiiii by the Seller for adjustnient under this 3 1 1 shall be asserted within thirty (20) 

days aftcr the date of Seller's receipt of  the written notice of change. i t  being undcrstood, 

howcvcr tha1 Seller sliall not be obligoted to proceed under this Agrecinent as changed until an 
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cquitable odjustiiicnt has becn agreed upon. ’I’hc parlics agme to nogotiate promptly and in good 

faith for a pcriod not lo i:scccd rhiixy (30) days froni the dote o f  notice providcd by thc parly 

sccking adjiistnicnt, IO agree upori tlie nature and cstent of any eqnilablc iidjiistiiicnt. In the event 

the partics cannot agrcc upon an adjustment, this Agrccniciit shall lerminate ninety days from the 

period negotiations cease. 

SECTION 12. NOTICES. 

Q 12.1 Form arid Placc o f  Notice. A ~ i y  ol’licial notice, rcqwst for approval or otltcr 

dnciinicnt rcqciircd or permitted to bc givcn under this Agreement shall bc in writing, tiriless 

otherwise providcd herein, arid shall be decnicd lu have beer1 sulli~iaitly givcn whcn delivered in 

person, transmitted by facsimile or olher elcctronic Inedia, &livered 10 a i  estnblishcd mail 

service fur ~aritc day or ovuniiglit dclivcry, or dispalched in the iliiilcd States ma& postage 

prepaid. Ibr riiailing by first CIEISS, certiiied, or registcred mail, return receipt reqiicslcd, ;tnd 

addressed as fi~llows; 

i f  to Buyer: Western Keritucky Energy C O J ~ .  
220 West Main Strcct (physical zip code 40202) 
P.0. H o s  3201 0 
Louisville, Kenlucky 40232 
Altn: Managcr, Fticls Stralcgy and I’rocurenicnt 

if IO Sclicr: I’hociiix Coal Corporation 
121 5 Ncbo 12o~i, Suite A 
Madisoiwillc, Kentucky 4243 I 
A m :  Mike McElwain? Sr. Vice President - Salcs 

12.2 Cliariffc of t’erson or Address. Any party may changc thc person or nddrcss 

spccificd above upon giving written noticc to the other party of such change. 
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5 12.2 Illcctronic Data Transmittal. Sellcr hercby agrees, a1 Seller's rcasunablc cost, to 

clcctrunically transniit shipping notices and/or oliw chla IO Buyer in a funiiat acccptablc to and 

esIablishcd hy Huycr upon Htiycr's reasonable request. Huycr shall provide Sellcr with rhc 

appropiinlc Ii)rmat and will i n  fimi Sellcr LF to ihc elecironic data rransmission requirements ai 

the appropi-iatc timc. 

SEC'I'ION 13, IPrDEMFc'lTY ANI) INSURASCE. 

6 13.1 indemnitv. Scllcr agrees to indcnuiify anti wvu harriilcss Huycr, its ofliceis, 

dircctots: cniployces and rcj)rcseiitali\rcs from any responsibility and liability for any and all 

claims, denlands, losscs, Icgd actions for pcrsonal injuries. including death: property daniagc and 

pollution (including rcasonnble inside and outside attorney's fees) (the "Claims") ( i )  relating to 

the trucks provided by Sellcr or Sellcr's contractor while such trucks arc dclivcring coal IO the 

Ddivcry I'oiiii, (ii) duc lo iiriy lililure of Scllcr, their respective employees, agents: 

represcntativt\s: conlractors or suhcoiitractors, to coiiiply with any laws, regulations or 

ordinances. relative to Setlcr's performance of this Agreement. or ( i i i )  due to thc acts or 

omissions of Seller, thcir respective crnployees, agcnts, rcprcscntatives, contractors or 

subcontractors. 

h y c r  agrees lo iti(lcninif> anti savc hannlcss Scllcr, its ofliccrs, dirccton, cmployccs and 

representatives from any responsibility and liability for any and all Claims relating to rhc 

owncrship or usc of lhc cual froni and allcr thc timc that tltc coal i s  dclivcrcd to Buycr at the 

llclivcry Point. 

28 



Contract: \WE-07-025 

5 13.2 Insurnnce. Sellcr agrees to carry insurance cowrage with minimum limits tis 

foiloM*s. 

(3) Comnirrcial GcIicriil Liability, iii~liitliirg Complctcd Operations and Contractual 

Liabiliry, $1.000,000 singlc limit liahilily. 

(b) Atiromobile Cieiicral Liability, $ 1  .OOO:OOO singlc limit liability. 

(c) I n  addition. Scller shall carry excess liability insurance covering the forcgvirig perils 

in the amount of S4.000,OOO for any onc occurrence. 

(d) \Vorkers' Coiripcnsalion and Employer's Liability with statutoty lirnits. 

11' airy of the itbovc poiicics iirc writtcn 011 a claims niade basis, thcn thc retroactive date 

of thc imlicy or policies will be 110 later than the effective date of this Agreement. Prior to tlic 

csecuiioii or this Agreement, Cerlificatcs of lnswance satisfiictory in fonn to the Uuycr and 

signed by tlic Seller's insurer sirall bc supplied by 1hc Scllcr to the Hirycr cvidcncing that thc 

above insumncc is in force and that not tcss thai tliir,ty (30) calendar days writtcn notice will hc 

yivcii to rhc Huycr prior to any canccllation or nlatcrial reductioil in covcragc undcr die policies. 

The Sellcr shall cause its insurer to waive all subrogation rights against the fSuycr respectins all 

losses or claims arising fmin performnncc hcrcunder. Evidrncc of such waiver satisfactory in 

form and substmice to thc Buyer shall bc exhibited in thc Ccnilicetc of Insurancc mcntioncd 

abovc. ScIIcr~s liability shdl not hc linritcd to its insurance coverage. 

SI.X;'I'ION 11. 'I'EHMINATION FOR DEFAULT; IZUYEKS KlCIIT TO 

TEKM INATION. 
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I f  cilhcr party hereto commits a inarcrial brcach of any o f  its obligations uritlcr this 

Rgrccmcni at any time. iiicludinp but not limited LO a breach ofa reprosenlation oi wnrrartty. then 

the othu party has the right to givc wrrlicn riotice describing such breach and stating its intcntion 

to tcrrniiiaie this Agiecmcnt nn sooner than fiftceri (15) days after thc date of  the notice (the 

"Notice Period") If such niaterial breach is curable and the brcaching party curcs such marcrial 

breach wj111in the Noiicc Pcriod. lhen the Agrceiiierit sliall not be lcnniiiatcd duc 10 such inalerial 

breach. If'  such material brcach is not cunblc or the breaching party fails to cure such material 

breach within thc Nuticc Period, thcn this Agrccment shall tcrminate at the end of the Notice 

Period in addition to all tlic other rights and rerncdics available 10 the aggrict\cd patrty iinder this 

Agrccmcnt and at law and in equity. 

(b) In the event that (i) one or more partics constituting Uuycr (aiidlor one or more of 

Buyer's arliliatcs) and 13iy R i w s  Electric Corporation (andor one or niwc of i ts affiliates: 

collectively, "HKI-X'.) entcr into one or more binding agreements for tht tertnination of Hiiycr's 

rights to Icase, operate. or manage UKEC's gcncrating assets and/or thc City of Hcndcrsoii's 

gcncr;tling asscts. and (ii) rtiis Agrccmcnl is not assigiied to H K I X  in  caiinection with such 

binding ogrccmcnt(s). Buyer shall h a w  the unfenered right, but not the obligation, 10 tcrminatc 

this Agrccnicnl tipon providing sixty (60) business days prior written notice o f  such tcrmination 

of this Agrecnient to Scllcr Buyer shall be liablc for any and all outstanding balanccs up to and 

until  tiic Jatc ol'ta'mination. 

SEC'I'ION 15. TAXES, DUTIES ANI) FEES. 
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Seller shall pay whcn due, aid 1lic price set forlli in Q K of this Agreement shall be 

irtclusivc of, all ~axcs, dutics, fees and otlicr assessnieiits of whatevcr nature imposed by 

govovermicnlal aiitlioritics with respect to the transactiom contemplated under this Agreement 

except as provided i n  Scclion I I .  Changes. 

SECTION 16. DOCUR’IKNTATION ANI) 1ZIGlil’ OF AUDIT. 

Sdlcr and Buycr shall maintain all records and accouiits pcnaining to paymcnls. 

qunntiticss: qunlity analyses, and source for all coal supplied under this Agrccrnent for ii period 

iasling tht*ough the tertii o f  this Agreemcnt and for two (2) years thcrcaftcr. 13uyrr and Sellcr 

slid1 have thc right a1 no additional expense to audit, copy and inspect such records and accouiits 

at my rcasonablc time upon rczlsunablc notice during the tcrni of this Agreenlcnl and for two (2) 

yews thcrculjer. 

YE:C3”ON 17. EQUAL EMPLOYMENT OPI’OKTUNITY. 

To the extent applicable, Scllcr shall comply with all of thc foilowing provisioi~s which 

arc incorporatcd hercin by reference. Equal I.:mpluynicnt Opportunity regulations set for-th in 4 I 

CFR. 8 60- 1.4ta) aiid (c) prohibiting discrin~iiiarion against any cniployc or applicant for 

employmcnt because of race, color, religion, scs, or national origin; Victnam Era Vcrelans 

Kcatljuwmcnt Assistancc Act regulations set forth in 41 CFR 4 50-250.4 relating to thc 

cmploynicnt and advancement c y 1  disiihlcd vclcrans and veterans of thc Victnani Era; 

Kchabilimtion Acr rcgu1;uions set forth in 4 1 CFR 6 60-74 1.4 relating to the emplnymcnt and 

advanccmcnt of q ~ i ~ l i  fied disablcd cni ployces and applicants for employment; thc clause known 

as “Utilization of Stnnll Ihisincss Conccrns and Stnall Business Concerns Owncd and Controlled 
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by Socially and Iicononiically Disadvantaged Individuals" sct forth in 15 USC $ 637(d)(3); and 

s~ibcoiitnicting plan requirements set forth in I5 USC 3 637(d). 

SECIION 18. COAL PROPERTY INsi'Ecritms. 

Buyer and its rcpresentativcs aid others as may he requited by applicable laws: 

ordinmces tuid rcgulations shall have the riglit! but not the obligation, upon reasonable notice at 

reasonable tiiiics and at their own expensc to inspect the Coal Property, includirig thc loatfing 

facilities. scalcs. sampling system(s). ;v3sli plant facilities. and mining cquipiwit for 

conformance with this Agreement. Scllcr shall witlcrlakc rcasonablc care and prccauiions to 

prevcnt personal injuries to any rcprcscntativcs. agents or eiriployces oi' Ruycr (collcctively. 

"Visitors") who irispcct thc Coal Property. Any such Visitors shall cotnply with Scllcr's 

regulaiions and rules regarding conduct on thc work sitc. made known 10 Visitors prior to entry, 

;ls well as sarety ineNjurcs inandalcd by slate or liedern1 rules, rcgulations and lows. I3uyer 

undcrsiands that coal mines and rclatcd 1:dcilitics arc inhcrcntly high-risk environments. Buyer's 

failiirc to inspcct thc Coal Propcrty or to ol>jcct to dcfccrs thereiii at die timc Buyer insptcts LIIC 

same shall not be construed (ts constituting mi approval of Seller's niining plan or mining 

pnicticcs, rclicvc Scllcr of any of its rcsponsihilitics. nor be deemed to be a waivcr of any of  

Buyer's rights hcrcunder. 

SECIION 19. MISCEI,I,ANEOIJS. 

5 19.1 Annlicable Law. This Agreement shall bc construed in accartlaiicc wid] the laws 

of the Conimonwcalth of Kentucky. and all questions of pcrformancc o f  obligations hcrcundcr 

shall bc dctcnnined in accordancc with such IIIWS, without regard to clioicc of law principlcs. 
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19.2 1Icadinps. The paragraph headings appearing in this Ageement are fix 

convcuicnc:c only and shall 1101 a f h i  tlic ineauing or intcrprctation o f  this Agreenicnt. 

19.3 Waivcr. 'I'hc failure of  cither parts to  insist on strict pcrformancc of any 

provision of this Agrccnicn12 or to take advantage of  any rights hereunder, shall not be construed 

as a waivcr of such provisioii or right. 

9 19.4 Remedies Cumulativc. Remedies provided under this Agreement shall hc 

cumulative and in addition IO orhcr rciiicdics providcd under this Agreeiiicnt or by law or in  

cquity 

19.5 Severabilitv. If any provision o f  this Agreement is found contrary to law or 

unenforceable by any court of law, t11c remaining provisions shall be severable and enforceable in 

accordancc with thcir tcrms, iinlcss such iinlawlitl or i~ncnforceable provision is  material to the 

iraiisactiiws i:untmnplaiccI hcrcby, in which case the parties shall negolinte in good hilh a 

substitute provision. 

9 19.6 and ing  EfTecr. 'i'his Agreetncnt shall bind and inurc to the bcnclit of' ttic parrics 

and thcir siicccssors and assigns. 

5 19.7 Assignment. Neither party may assign this Agrcenicnt or any rights or 

i~blig:a~ions hcrcunder witIiuii1 the prior writtcri coriscnt of thc othcr party, which conscii~ shall 

not be unremmobly withheld or denied; provided, however, Buyer shall have the righl, without 

conscnt 01' thc Seller. to assign all or any part of this Agreement to BREC (as such term i s  

definetl it, Scction 14(b) above), or to an cnt i~y acquiring all or substantially all of the assets of 

that party. or for purposes of securing indebtcdness, and such assignnicnt shall release the 
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assigning party from all ohligations under the Agreement from and after the effectivc date o f  

such nssignmcnt. Notwithstanding thc fqregoing, no Gonscnt is required for an assignment or 

oilier transfer by a party as part of a mcrger, reorgmimtion or cotisuliclation involving such party. 

5 19.8 Entirc r\aeenient. This Agreement contains the entire ayrccmcnt bclwoen the 

parties as 10 I tic subjccl riialtcr hereol, arid thcrc are no re~~rescn~ations~ undersmdings or 

agrecmcnts, oral or ivrittcn, which are not included herein. 

4 19.9 Amcndnients. k e p t  as othemqsc provided herein. this Agrcement may not be 

mended: suppicmentcd or otherwise modified exccpt by written instruinent signed by both 

parties hcrcto. 

9 19.10 Brokcrs, Scllcr hcrcby indcninifics and holds Bugw harrnlcss fium all losscs, 

COSLS, dcinands: and expenses Hityer may incur in connection with clainis made against Huyer by 

any brokers claiming by: through or on behalf of Seller arising from this Agreement. 

SECTION 20. CONIill)ENTIAI,ITY 

Scllcr agrccs to m:iintain in strict confidence thc tcrins arid comliliuns of' this Agccriicnt 

arid any iidmnation or data relating hcrcto exchanged or ubtaincd by die parties durirg 

ncgoliation and pcrformancc uf this Agreeinen! Scllcr shall disclosc any oC thc t c m s  and 

conditions hereof to any third party (exccpt lo aftiliates of Seller) without thc prior w i t t m i  

conscnt of'thc ollicr p;irty, cxccpt where such disdosurc may bc rcquircd by law or in corincctivii 

with a judicial or administrative procccding involving a party liereto, i n  which cvcrit tlic pany 

intending to makc such tlisclosiirc shiill advise thc other in advancc and cooperate to  mininiize 
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tlic disclusiirc to  llic cxtcnt possible. 'I'hc obligations of Seller arising under this 6 20, shall 

coiitiriuc for a period of three (3) years following kenination or expiration of this Agreement. 

SIICI'ION 21. ETlllCAL DEALIN'C 

Each party ruprcscnts and warrants that i t  has not ~ivcti  or received and shall not give or 

rcccivc itliy coniinission. piiynient, kickhnck, secret rebate or orher thing of value to or from any 

employee or agent of the other party or to any supplier of scrviccs in connection with this 

Agreement. f3ach party acknowlcdgcs that the giving or rccciving of any such coni iiiission, 

payment, kickback, sccrct rebate or othcr thing of  vnluc constitutcs a breach of cthical standards: 

i s  potcntially in violation ol'applicnblc law and may result in iminedinlc termination of this and 

ohcr outsmiding agrccnicnts betwccn the partics. 

IN WITNESS WI [ERf:Ol:. the parties hcrcto havc cariscd rtiis Agrccnicnl 10 he cxccuted 

on Ihc dntc corresponding to coch of their signature blocks below. but his Agrccmcnt shall be 

cfiective as of thc date first above written 

BUYER: S E: I ,  I, E K : 

Ralph Bowling 
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Vice Presidcrit - Yowcr Operations 

Oak: , j 2 / d  

SELLER: 
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Exhibit A 

Phoenix Coal Comvraliorr cud mvoertics controlicd bv; 

Mining Company Minc Naoic Perin i t  Nuin bcr 

Sclioatc Mininrr Co..Ll,C 13riar i4itl Minc 889-0 I34 

R & L Wiiin. Iiic. Hack in I3lack 889-01 35 

Cliarolais Mininrz Co.. 1 , K  _- Ciraham #5 889-0 136 

Chnrolnis Miniitrz Co.. L1.C I_ Vome South rcscnrc - Pending 

Phocnix Coil I’roccssine. LLC Riwr Ouecit Slurry 889-8004 

Pliocnix Coal Pruccssiiiii. L I X  Kock Crushcr 889-0 123 

Phocnis coal l’rocessin~, LLC Yroiiv Point Mine 854-0253 

PAC‘I’ Ihwurcc U/Ci Miiie IPetidinq) 917-5019 
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EXECWTION COPY 

ASSIGNMENT AND ASSUMPTION OF CONTRACTS 

This Assignment and Assumption of Contracts (this “Assignment”) is dated as of 
September 30, 2009, by and between Phoenix Coal Corporation, a Delaware corporation (the 
“Company”), and Phoenix Newco, LLC (to be renamed Oxford Mining Company - Kentucky, 
LLC), a Kentucky limited liability company (“Newco”). 

PRELIMINARY STATEMENTS 

Reference is made to that certain Acquisition Agreement dated as of August 14, 2009 and 
subsequent amendments thereto (the “Acquisition Agreement”) by and among Oxford Mining 
Company, LLC, Phoenix Coal Inc., Phoenix Coal Corporation and Newco. 

Pursuant to Section 2.l(d)(ii) of the Acquisition Agreement, Phoenix Coal Corporation, 
as the parent (directly or indirectly) of the Company, is required to compel the Company to 
transfer to Newco all of (a) its surface mining coal sales agreements (pursuant to Section 
2.l(b)(v) of the Acquisition Agreement and identified on Exhibit A hereto), (b) its surface 
mining coal purchase agreements (pursuant to Section 2.1(b)(vi) of the Acquisition Agreement 
and identified on Exhibit B hereto), and (c) its other Contracts related to the Surface Mining 
Business (identified on Exhibit C hereto, and including without limitation the contracts pursuant 
to Section 2.1 (b)(vii) of the Acquisition Agreement) (collectively, the “Assumed Contracts”). 
The Company has agreed to assign the Assumed Contracts to facilitate the transactions described 
in the Acquisition Agreement. 

A G R E E m N T  

NOW TWEREFORE, the parties hereto, in consideration of the mutual promises and 
covenants contained herein, hereby agree as follows: 

shall have the meanings given them in the Acquisition Agreement. 

Assignment. Effective as of the Closing Date, the Company by this Assignment 
does hereby sell, set over, assign, transfer, release, and deliver unto Newco, its successors and 
assigns all of the Company’s right, title, and interest in and to the Assumed Contracts. 

Acceptance and Assumption. Newco, effective as of the Closing Date and 
subject to the terms of the Acquisition Agreement, hereby accepts the assignment set forth herein 
and assumes and agrees to perform only those obligations and liabilities under the Assumed 
Contracts arising after the Closing Date. Newco assumes no other obligations or liabilities under 
the Assumed Contracts or any other Contracts of the Company of any kind. The parties hereto 
agree that, as between Newco and the Company, all such other obligations or liabilities under the 
Assumed Contracts or any other Contracts of the Company shall remain the sole responsibility of 
the Company. 

1. Capitalized Terms. Capitalized terms used but not defined in this Assignment 

2. 

3. 

4. Effects of Assignments and Assumptions. The assignments and assumptions 
herein do not, as between the Company on the one hand and third parties having rights under the 
Assumed Contracts on the other hand, release the Company from liability to such third parties 
with respect to the Assumed Contracts. At the same time, such third parties shall be third party 
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beneficiaries with respect hereto to the extent of the assignments and assumptions herein. The 
assumption by Newco of the Assumed Contracts as herein provided is not intended by the parties 
hereto to and shall not expand the rights or remedies of any third party against Newco as 
compared to the rights and remedies that such third party would have had against the Company 
had the parties not consummated the transactions contemplated hereby. Nothing herein 
contained shall, or shall be construed to, prejudice the right of Newco to contest any claim or 
demand with respect to any obligation or liability assumed hereunder and Newco shall have all 
rights that the Company may have or has had to defend or contest any such claim or demand. 

5. Governing Law. This Assignment shall be governed by the laws of the State of 
Delaware without regard to conflicts of law principles. 

6. Successors and Assigns. Subject to the provisions of the Acquisition Agreement, 
this Assignment shall inure to the benefit of and be binding upon Newco and the Company and 
their respective successors and assigns. 

Amendments and Waivers. No amendment of any provision of this Assignment 
shall be valid unless the same shall be in writing and signed by Newco and the Company. 

Headings. The section headings contained in this Assignment are inserted for 
convenience only and shall not affect in any way the meaning or interpretation of this 
Assignment. 

7. 

8. 

9. Conflict with Acquisition Agreement. In the event of any conflict or 
inconsistency between the provisions set forth in this Assignment and those in the Acquisition 
Agreement, the provisions of the Acquisition Agreement shall prevail. 

10. Dispute Resolution. Any Dispute arising out of or relating to this Assignment 
shall be a “Dispute” subject to Section 13.13 of the Acquisition Agreement and the dispute 
resolution provisions thereof. 

11. Counterparts. This Assignment may be executed in one or more counterparts, 
each of which shall be deemed to be an original copy and all of which, when taken together, shall 
be deemed to constitute one and the same agreement. The exchange of copies of this 
Assignment and of signature pages by facsimile transmission shall constitute effective execution 
and delivery of this Assignment and signatures transmitted by facsimile shall be deemed to be 
original signatures for all purposes. 

[Remainder of Page Intentionally Left Blank with Signatures on Following Page] 
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IN WITNESS WHIEREOF, each of the parties hereto has duly executed and delivered 
this Assignment as of the date first set forth above. 

NEWCO: 

PHOENIX NEWCO, LLC, 
a Kentucky limited liability company 

By: Phoenix Coal Corporation, its sole 
member 

_--- R y: 
Name: 
Title: 

COMPANY: 

PHOENIX COAL, CORPORATION, 
a Delaware corporation 

(Assignment and Assumption of Contracts - Phoenix Coal Corporation Signature Page] 



IN WITNESS W E R E O F ,  each of the parties hereto has duly executed and delivered 
this Assignment as of the date first set forth above. 

NEWCO: 

PHOENIX NEWCO, LLC, 
a Kentucky limited liability company 

By: Phoenix Coal Corporation, its sole 
member 

COMPANY: 

PHOENIX COAL CORPORATION, 
a Delaware corporation 

- By : 

[Assignment and Assumption of Contracts - Phoenix Coal Corporation Signature Page] 



EXHIBIT A 
COAL SALES AGREEMENTS 

1. Coal Supply Agreement, dated as of December 3 1,2007, by and between on the one 
hand, Western Kentucky Energy Corp., and on the other hand, Phoenix Coal Corporation 
and Charolais Coal Sales, LLC 

2. Coal Supply Agreement, dated January 1,2008, by and between Duke Energy Ohio, Inc. 
and Phoenix Coal Corporation 

3. Mutual Release and Settlement Agreement, dated February 27, 2009, by and between 
Duke Energy Ohio, Inc. and Phoenix Coal Corporation 

4. Restated and Amended Coal Supply Agreement, dated August 1, 2007, by and between 
on the one hand, Charolais Coal Sales, LL,C and Phoenix Coal Corporation, and on the 
other hand, Kentucky Utilities Company 

5. Amendment No. 1 to Fuel Supply Agreement [sic], dated January 1, 2009, by and 
between, on the one hand, Charolais Coal Sales, LLC and Phoenix Coal Corporation, and 
on the other hand, Kentucky Utilities Company 



EXHIBIT R 
COAL PURCHASE AGREEMENTS 

None. 



EXHIBIT C 
OTHER CONTRACTS 

1. Diesel Fuel Supply Agreement, dated January 1, 2008, by and between Phoenix Coal 
Corporation and Heritage Petroleum, I L C  

2. Security Service Agreement, dated February 27,2009, by and between Phoenix Coal 
Corporation and Allied Security LLC Legal Entity 

3. Independent Contractor Agreement, dated April 15, 2009, by and between Phoenix Coal 
Corporation and John J. Hedges 

4. Cooperative Agreement, dated May 27,2009, by and between the Department of 
Highways, Transportation Cabinet, Commonwealth of Kentucky and Phoenix Coal 
Corporation 



ACKNOWLEDGMENT OF ASSIGNMENT OF CONTRACTS 

THIS A@WQ)WLEDCMEN‘lT OF ASSIGNMENT OF CONTRACTS (this 
“AcknolvlEd,vlllletzf‘), dated as of A &! /b , 2009 (the “Effectivc Date”) is made 
by and among hilaratlion Petroleurn Company L,LC, a Delaware limited liability company 
(lhe ‘‘Confmct Cuunterparty”), \VESTERN KENTUCKY ENERGY COW., a Kentucky 
corporation (thc “.4ssignor”), and BlG RIVERS ELECTRIC CORPORATION, a 
ICelitucky rura! electric gencration and transmission cooperative (‘‘Big Xiiar,v”). 

RECITALS 

A. The Assignor and tlic Contract Couiilerparty arc paties io that certain Pet 
Coke Supply Agreement dated November 30, 2000 (WILE-00-020) (the “Pet Cuke 
Contract”); 

B. As part of the termination of certain propcrty interest and contractual 
relationships previously created between Big Rivers, on the one hand, and Assignor and 
certain of its affiliates, on thc otlicr hand (the “Tcrniination Transaction”), Big Rivers 
will rc-assume opcrating responsibiiitics with respect to thc gcncrating plants owned by 
Rig Rivcrs in Western Kcntucky, as .cvull as thc Station Two gcncrating plant owncd by 
the City of Ilendcrson. In conncction therewith, the Assignor intends to assign to Big 
Rivers all of its right, title and interest in and to the Pet Cokc Contract (othcr than 
Assignor‘s rights of collection with rcspect to any accrued payrnent obligations of 
Contract Comterparty as of the “Effectivc Tjine” (as hereinafter defined)), and Big 
Rivcrs intends to assum all of tlie Assignor’s obligations under the Pet Cokc Contract, in 
each case subject to Contract Counterparty’s willingness to execute and deliver tlis 
Acknowledgnent for the benefit of Assignor and Big Rivers. 

C. “lie Contract Counterparty is willing to acknowledge and consent to such 
assignment upon the ternis and subject to the conditions set forth in this 
Acknowl edgennent. 

NOW TI-IEREFORE, in consideration of good and vrtluablc consideration, the 
receipt and adequacy of which are hereby acknowledged, and intending to be legally 
bound, it is hereby agi-ced as follows: 

Section 1 . Acknowledgnent of. and Consentto. Assimmm. Contract Countcrparty 
hereby acknowledgcs the assignment of the Pct Coke Contract. in wholc or in part, by 
Assignor to Big Rivcrs, nnd to the assuinption and pcrformancc by Big Rivcrs of the Pet 
Cake Contruct, in each case at such time as Assignor and Big Rivers shall have 
consummated the Termination Transactioii in accordance with the Transaction 
Termination Agreeinent among Big Rivers, Assignor and an affiliate of Assignor datcd 



March 26, 2007, as thc same may have been or may hereafter be amendcd by those 
parties (tlie "Assigmnent Time"); provided, Iiowcver, such assignment and assumption 
shall occur no later than ninety (90) days from the Effective Date or this 
Acknowledgenient is null and void with no further obligation or liability by any party 
hcreto. Written notice wiil bc provided to the Contract Countcrparty at least fivc (5) days 
prior to the Assignment Time. The Contract Counterparty €xirtlier waives any and all 
provisions, if any, in the Pet Coke Contract which might prohibit or rcquire any further 
consents or approvals of tlie Contract Counterparty to such assipmcnt or assumption. 
Contract Counterparty acknowledges and agrees that, from and after the Assignmcnt 
Time, it will acccpt pcrforniance from Rig Rivers of all the obligations, duties and 
responsibilities formerly owed by Assignor under the Pet Coke Contract. 

Section 2. Big Rivers Assumption of Pet Coke-Contract. In consideration of the 
consent of the Contract Countcrparty provided in Section 1, horn and after the 
Assignment Tirnc. Big Iiivcrs agrces that it will perform all obligations, duties and 
responsibilities of Assipor under the Pet Cokc Contract. 

Section 3. Misccllaneous 

(a) This Acknowledgment shall be binding upon and inure to the benefit of 
the Contract Counterparty, Big Rivers and tlic Assignor and each of their respectivc 
successors, transferecs and assigns. The Contract Counterparty agrees to confirm such 
continuing oblig&ion in writing upon the reasonable requcst of Big Rivers or any of its 
respective successors, transferees or assigns. No termination, amendment, variation or 
waivcr of any provisions of this Achiowled~lnent shall be effective unless in writing and 
signed by Contract Counterparty, Big Rivers and the Assignor. This Acicnowledgrncnt 
constitutes the entire agreement and understanding of Contract Counterparty, on the one 
hand, and PIssignor and Big Rivers, on the other hand. with respect to the subjcct matter 
hereof. 

(b) TI-IIS ACKNOWLEDGMENT SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF 'T1-E COMMONWEALTH 
01; ICENTUCKY. 

(c) Any term or provision o f  this Acknowledgment which is invalid or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent 
of such invalidity or unenforceability without rendering invalid or unenforceabl c the 
remaining tcnns and provisions of this Acltnowledgncnt or affecting the validity or 
enforccability of' any of the terms or provisions of this Acknowledgmciit in any other 
jurisdiction 

(d) 1% Acknowledgment may be executed in one or more counterparts, each 
ofwhich shall be deemed an original but all of which together will constitute one and the 
same instrument. This Ackiiowledgnent may not be revoked or terminated by Contract 
Counterparty. 
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IN WITNESS W EIEREOF, the Contract Counterparty, Big Rivers and the 
Assignor liavc caused this hckiiowlcdgmcnt to be duly executed and delivered by each of 
its respective offi ccrs thereunto duly authorized as of the date first above written. 

MARATHON PETROLEUM COMPANY LLC 

BIG RIVERS EL,ECTRIC CORPORATION 

WESTERN KENTLJCKY ENERGY CORP. 
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Contract # 

This Petroleum Coke Supply Agreement (the “Agreement”) dated as of Novernber$e, 
2000 between Western Kentucky Energy Corp., and WKE Station Two Inc. (collectively, the 
“Buyer”), both Kentucky corporations, 220 West Main Street, Louisville, Kentucky 40202, and 
Marathon Ashland Petroleum LLC, a Delaware limited liability company, 539 South Main 
Street, Findlay, Ohio 45840-3295 (the “Seller”). 

Buyer and Seller agree as follows: 

1.1 
below: 

For purposes of this Agreement, the following terms shall have the meanings indicated 

“All Commercially Reasonable Efforts” means those material activities which a reasonable 
business person, taking into consideration all pertinent facts, circumstances and exigencies, if 
any, existing at the time, and consistently applying such party’s standards and practices for cost- 
benefit analysis and risk analysis as appropriate in such circumstances, would engage in so as to 
operate in an efficient manner, without undue economic risk or risk to personnel, property or the 
environment. 

“Average Monthly Quality(ies)” shall have the meaning set forth in Article 7.3. 

“Average Market Midpoint” means the arithmetic average, for the previous calendar quarter, of 
the high and low prices as printed in the Pace Petroleum Coke Quarterly, “Table 1, Green and 
Calcined Petroleum Coke Prices”, Export Markets, High Sulfur Green Coke, Gulf Coast, Below 
50 HGI, converted from metric to short ton by multiplying said high and low average by a factor 
of .9072. If the Pace Petroleum Coke Quarterly ceases to be published during the term of this 
Agreement, an equally representative publication, mutually agreeable to Buyer and Seller, will 
be used to establish the Average Market Midpoint. 

“Buyer” means Western Kentucky Energy Corp. for Pet Coke that is delivered or is to be 
delivered to Western Kentucky Energy Corp., and WKE Station Two Inc. for Pet Coke that is 
delivered or is to be delivered to WKE Station Two Inc. 

“Base Delivery Point” means Robert D. Green Generating Station at mile point 41.2 on the 
Green River. 

“Coker Facility” means the coker to be constructed at Seller’s Garyville, Louisiana refinery 
including, without limitation, crushing facilities, a conveying and barge loading system, and a 
holding/inventory pit. 

“Delivery Point” shall have the meaning set forth in Article 5.1. 
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“Force Majeure” shall have the meaning set forth in Article 10.1. 

“Free Time Period” shall have the meaning set forth in Article 5.7. 

“Grinders” shall have the meaning set forth in Article 3.1 (b). 

“Non-Conforming Shipment” means Pet Coke that is under the minimum specifications or over 
the maximum specifications set forth in Section 6.1 or that has not been processed through an 
operating crusher. 

“Notice Period‘’ shall have the meaning set forth in Article 13.1. 

“Pet Coke” shall have the meaning set forth in Article 3.l(c). 

“Power Facilities” means the Green and Henderson Station electricity generation facilities 
located near Sebree, Kentucky. 

“Put Quantity” shall have the meaning set forth in Article 4.3. 

“Quarterly Adjustment Amount” shall have the meaning set forth in Article 8.1 

“Seller’s Pet Coke Production” shall mean all Pet Coke produced from the Coker Facility plus or 
minus ten percent (1 0%) tolerance. 

“Shipment” means one (1) barge load of Pet Coke. 

“Ship Date” means the date a Shipment is loaded at the dock at Seller’s Garyville, Louisiana 
refinery. For Shipments not produced from the Coker Facility, Ship Date means the date a 
Shipment is released from the loading port for delivery. 

“SO2 Allowance Price” means Buyer’s internal price of SO2 emission credits, not to exceed the 
freely traded price for SO2 allowances as reported in the most recently available publication of 
Cantor-Fitzgerald. If Cantor-Fitzgerald ceases to be published during the term of this 
Agreement, the daily price on the Chicago Mercantile Exchange will be used to establish the 
SO2 Allowance Price for purposes of this calculation. 

“Source” means Seller’s Coker Facility or such other place producing Pet Coke to be delivered 
to Buyer, as approved by Buyer pursuant to Article 4.6. 

“Startup Period” means the period beginning with the month in which Seller first introduces feed 
into the Coker Facility and continuing until the last day of the month in which all of the Average 
Monthly Qualities of Pet Coke produced by the Coker Facility first meet each of the 
specifications set forth in Article 6.1. 

E 
“Sulfur Adjustment” shall have the meaning set forth in Article 8.5. 
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“Ton” means a short ton consisting of 2000 pounds. 

“Transaction Price” shall have the meaning set forth in Article 8.1, 

“Transportation Adjustment” shall have the meaning set forth in Article 8.4. 

ARTICLEII. TIE 

2.1 Unless previously terminated pursuant to the termination provisions contained elsewhere 
in this Agreement, this Agreement shall come into force on the date hereof and continue in effect 
until December 3 1,201 1. 

ARTICLE 111. ASSURANCES OF BUYER AN 

3.1 Buyer represents and warrants to Seller that: 

(a) the execution and performance by Buyer of this Agreement has been authorized by all 
necessary company action. This Agreement has been duly executed by Buyer and, assuming the 
due authorization and execution of this Agreement by Seller, constitutes the legal, valid and 
binding obligation of Buyer, enforceable against Buyer in accordance with its terms. 

(b) Buyer has received all necessary internal approvals of Buyer, its parent and any 
affiliated companies including, but not limited to, budget and capital expenditure approvals, for 
the construction and operation of new grinding facilities and equipment at the Power Facilities 
(the “Grinders”). 

(c) the Grinders will be designed so as to be capable of grinding green delayed petroleum 
coke (“Pet Coke”) having the specifications set forth in Article VI and making it suitable for use 
at the Power Facilities. 

(d) Buyer will use All Commercially Reasonable Efforts to ensure that by, September 1, 
2001: (i) all material aspects of the Grinders will be mechanically complete and in substantial 
conformity with their design plans and specifications, (ii) Buyer will have obtained any permits, 
licenses, authorizations, consents exemptions, registrations, approvals, or other authorizations of 
any kind which are required to operate the Grinders and to burn Pet Coke having the 
specifications set forth in Article VI at the Power Facilities including, but not limited to, required 
air permits; and (iii) the Grinders will be capable of grinding Pet Coke on or before September 1 , 
2001. 

3.2 Buyer shall provide to Seller written progress reports, which include Buyer’s most recent 
projections as to the month in which the Grinders are expected to be mechanically complete and 
in which all required pennits are expected to be secured. Buyer’s reports will be provided to 
Seller on Jan. 15, March 15, May 15, July 15, and Sept. 15,2001. 

3 LICATE 
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3.3 Seller represents and warrants to Buyer that: 

(a) The execution and performance by Seller of this Agreement has been duly authorized by 
all necessary company action. This Agreement has been duly executed by Seller and, assuming 
the due authorization and execution of this Agreement by Buyer, constitutes the valid and 
binding obligation of Seller, enforceable against Seller in accordance with its terms. 

(b) 
capital expenditure approvals, for the construction and operation of the Coker Facility. 

Seller has received all necessary approvals including, but not limited to, budget and 

(c) The crushing facilities comprising a part of the Coker Facility will be capable of crushing 
Pet Coke produced from the Coker Facility to a size of 4” X 0” Nominal (Nominal meaning that 
the Pet Coke meets the size specification on at  least two of its dimensions). All Pet Coke 
produced from the Coker Facility and sold to Buyer shall be processed through such crushing 
facilities. 

(d) Seller will use All Conxnercially Reasonable Efforts to ensure that: (i) by September 1, 
2001 , all material aspects of the Coker Facility will be mechanically complete and in substantial 
conformity with their design plans and specifications, and that Pet Coke production will 
commence; (ii) by September 1, 2001, Seller will have obtained any permits, licenses, 
authorizations, consents exemptions, registrations, approvals, or other authorizations of any kind 
which are required to operate the Coker Facility and to produce Pet Coke having the 
specifications set forth in Article VI; and (iii) the Startup Period will end on or before March 31, 
2002. 

3.4 Seller shall provide to Buyer written progress reports, which include Seller’s most recent 
projections as to the month in which the Coker Facility, currently under construction, is expected 
to be mechanically complete. Seller’s reports will be provided to Buyer within 30 days 
following the end of each calendar quarter preceding completion, commencing in 2001. 

3.5 Seller shall provide to Buyer (a) a written report of the projected Seller’s Pet Coke 
Production for each calendar quarter within thirty (30) days prior to the beginning of such 
calendar quarter following the Startup Period; and (b) a written report of the actual Seller’s Pet 
Coke Production for each calendar quarter within thirty (30) days after the end of such calendar 
quarter; it being understood that any such projection is for informational purposes only, and no 
such projection shall constitute or be deemed, interpreted or relied upon by Buyer as a 
certification by Seller of the volume of Pet Coke Seller is obligated to sell to Buyer hereunder. 
The reports of the actual Seller’s Pet Coke Production will have a tolerance of plus or minus ten 
percent, as set forth in Article I, Definitions. 

4.1 Ruyer understands and agrees that Pet Coke is a by-product of oil refining and that, any 
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term or provision of this Agreement to the contrary notwithstanding, Seller may from time to 
time determine, in its sole discretion, to (i) not produce Pet Coke; (ii) produce products other 
than Pet Coke; (ii) produce quantities of Pet Coke different from any estimates in this 
Agreement; or (iv) produce Pet Coke with quality specifications different from those set forth in 
Article VI of this Agreement. 

4.2 Subject to the terms and conditions of this Agreement, Buyer shall purchase Pet Coke 
from Seller and Seller shall sell Pet Coke to Buyer in the quantities shipped by Seller to Buyer 
from time to time, in accordance with the following limits: 

(a) in each calendar year, beginning with the calendar year in which Seller first 
introduces feed into the Coker Facility, at least 50% of Seller’s Pet Coke Production (considering 
the ten percent (1 0%) tolerance referenced in Article I, Definitions) in the year, but no more than 
500,000 Tons (or pro rata portion thereof, for periods which are less than a full calendar year); 
and 

(b) subject to Article 4.2(a), in each calendar quarter, at least (i) 50% of Seller’s Pet 
Coke Production (considering the ten percent (10%) tolerance referenced in Article I, 
Definitions) in such quarter or (ii) 75,000 Tons, (or pro rata portion thereof, for periods which 
are less than a full calendar quarter), whichever is less, but no more than 175,000 Tons. 

4.3 Subject to the terms and conditions set forth in this Agreement, Seller may, at Seller’s 
option, sell Pet Coke to Buyer (and upon exercise of Seller’s option, Buyer shall purchase Pet 
Coke from Seller) in excess of the limits set forth in Article 4.2 (the “Put Quantity”). Put 
Quantity sales shall be upon and subject to the following terms and conditions: 

(a) The right of Seller to sell Pet Coke as Put Quantity in a month shall be subject to the 
following: 

(i) Seller may sell Pet Coke as Put Quantity if the maximum quarterly limitation 
set forth in Article 4.2(b) has been reached at that time, which is prior to the end of that calendar 
quarter; 

(ii) the limitation set forth in Article 4.3(a)(i) shall not apply, and Seller may sell 
Pet Coke as Put Quantity, if the maximum annual limitation set forth in Article 4.2(a) has been 
reached at that time, which is prior to the end of that calendar year; in the event of which, any Pet 
Coke sold in such year which is in excess of the limitation set forth in Article 4.2(a) shall be sold 
as Put Quantity; and 

(iii) the maximum volume of Pet Coke that Seller may sell as Fut Quantity in a 
calendar year shall be 400,000 Tons (or pro rata portion thereof for periods less than a fill 
calendar year). 

(b) To exercise its option to sell Put Quantity volumes, Seller must give Buyer oral 
notice, followed by written confirmation, on or before the fifteenth day of a month, of Seller’s 
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intention to deliver Put Quantity volumes in subsequent months. To be effective, such oral 
notice must be given: 

(i) at least 15 days prior to the first day of a subsequent month, in order for Seller 
to sell a Put Quantity of 1 1,000 Tons or less to Buyer in the month; 

(ii) at least 45 days prior to the first day of a subsequent month, in order for Seller 
to sell a Put Quantity of more than 11,000 Tons, up to 22,000 Tons, to Buyer in the month; and 

(iii) at least 60 days prior to the first day of a subsequent month, in order for 
Seller to sell a Put Quantity of more than 22,000 Tons, up to 33,000 Tons, to Buyer in the month. 

Seller may give Buyer its option exercise notice only once in a given month, for any one future 
month; it being understood, however, that Seller may in a given month give notices for multiple 
future months, and from month to month may deliver multiple notices to Buyer with respect to a 
given month, to the end that, with appropriate notification, the Put Quantity in a month may be as 
much as the maximum monthly limit set forth in Article 4.4. 

(c) The purchase price to be paid by Buyer for any Put Quantity shall be the price 
determined in accordance with Article 8.3. 

4.4 Articles 4.2 and 4.3 notwithstanding, the maximum volume of Pet Coke that Seller may 
sell to Buyer in a month, as Put Quantity or otherwise, shall be the greater of 91,000 Tons or 
Buyer's unloading capacity at the Power Facilities from time to time, which is 91,000 Tons on 
the date of this Agreement. 

4.5 Each Shipment shall be adjusted for moisture content measured at the Source. Shipments 
having a moisture content of 9% or less shall receive no quantity adjustment. For Shipments 
having a moisture content more than 9%, the quantity thereof shall be determined by the 
following formula: 

Shipment quantity = Measured quantity (before moisture adjustment) * (lOO-x)/91 

Where x = the percent moisture in the Shipment. 

By way of example, the Shipment quantity for a Shipment with ten percent moisture content 
wauld be multiplied by a factor of (100-10)/91, or 0.989. 

4.6 With Buyer's consent, which may be withheld in Buyer's sole discretion, Seller may from 
time to time satisfy its obligations under this Agreement by selling Pet Coke to Buyer that has 
not been produced from the Coker Facility. Seller shall provide oral notification to Buyer of the 
anticipated source and quantity of the Pet Coke, and of any known variances that the Shipment is 
expected to have from the specifications set forth in Article VI, no less than 48 hours prior to the 
Ship Date of the Pet Coke, and Buyer shall accept or reject Seller's request within 48 hours after 
receiving such notification from Seller, it being understood that if Seller has not received notice 
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of Buyer’s rejection within this time frame, Buyer shall have agreed to purchase the Pet Coke 
that is the subject of Seller’s notification. 

4.7 Buyer acknowledges that there are limited Pet Coke storage facilities at Seller’s 
Garyville, Louisiana refinery and that its commitment to purchase and receive Pet Coke from 
Seller is accordingly of the essence of this Agreement. In the event that Buyer fails to purchase 
Pet Coke from Seller in the quantities required under this Agreement, and such failure is not 
otherwise excused pursuant to the terms and conditions of this Agreement, then in addition to 
Seller’s right to recover compensatory damages, Buyer shall reimburse Seller for any and all 
other costs including, without limitation, any and all transportation, marketing and all other costs 
incurred by Seller to sell or dispose of Pet Coke not accepted by Buyer. 

4.8 In the event that Seller fails to deliver Pet Coke to Buyer in the quantities required under 
this Agreement, and such failure is not otherwise excused pursuant to the terms and conditions of 
this Agreement, Seller shall reimburse Buyer for the costs of cover, including without limitation 
any and all transportation costs, costs of procurement of similar quality replacement Pet Coke to 
the extent but only to the extent that the purchase price thereof exceeds the amount due for an 
equal quantity of Pet Coke hereunder, and all other costs incurred by Buyer to acquire Pet Coke 
not delivered by Seller. 

4.9 Any term or provision of this Agreement to the contrary notwithstanding, Buyer shall not 
be required to purchase, nor be subject to any liability for not purchasing Pet Coke hereunder if 
and to the extent that: 

(a) such underpurchase comes as a consequence of Buyer performing or having 
performed remedial work required or beneficial for continued operation of the Grinders or Power 
Facilities (whether planned or unplanned) and causing Buyer to be unable, despite the exercise 
by Buyer of All Commercially Reasonable Efforts, to complete such remedial work in a timely 
fashion (it being understood by Seller that Buyer’s ability to timely complete work on the Power 
Facilities may be influenced by its ability to secure necessary lessor and lessor’s lenders’ 
approvals), to purchase the minimum annual and quarterly quantities of Pet Coke set forth in 
Articles 4.2(a) and 4.2(b), respectively, provided that Buyer notifies Seller of any such planned 
work at least 90 days prior to the month in which such work is to begin, and of any other 
remedial work as soon as reasonably possible; or 

(b) such underpurchase is the result of an underdelivery by Seller or is the result of Force 
Majeure excused pursuant to Article X. 

4.10 Any other term or provision of this Agreement to the contrary notwithstanding, Seller 
shall not be required to deliver, nor be subject to any liability for not delivering Pet Coke 
hereunder if and to the extent that: 

(a) such underdelivery results pursuant to a request by Seller to sell Pet Coke to a third 
party to which Buyer gives its consent, such request and consent to be in accordance with and 
governed by the following: 
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(i) Buyer shall receive Seller’s verbal request no less than 72 hours prior to the 
date proposed by Seller as the effective date of the third party sale (which request shall set forth 
Seller’s good faith estimate of proceeds Buyer will receive from such sale, shall be confirmed in 
writing by Seller, and shall be re-made if, prior to consummation of such sale, it becomes 
apparent that Buyer’s proceeds will be more than fifteen percent less than originally estimated); 

(ii) Buyer shall notify Seller of Buyer’s rejection of Seller’s request within 24 
hours after receiving such request from Seller; it being understood that if Seller has not received 
notice of Buyer’s rejection within this time frame, Buyer shall be deemed to have consented to 
Seller’s request; 

(iii) in the event Buyer consents to or fails to timely reject Seller’s request, and 
Seller proceeds with the sale of Pet Coke to a third party, Seller shall pay Buyer an amount equal 
to 50% of the amount by which the net proceeds of the third party saIe exceeds the net proceeds 
that would have been received by Seller had the Pet Coke been sold to Buyer hereunder, it being 
understood that Seller’s net proceeds from the sale of the Pet Coke to a third party shall be 
calculated by subtracting, from the aggregate price paid by the third party, all of Seller’s third 
party costs associated with the sale including, but not limited to, usual and customary marketing 
and transportation costs, and it being further understood that any such sale to a third party shall 
not result in a negative charge to Buyer; and 

(iv) Seller’s payment shall be in the form of a credit to the invoice issued by 
Seller pursuant to Article IX in the month following the month in which Seller receives the 
proceeds of sale of the third party sale; provided that in no event shall the final amount of any 
such invoice be negative by operation of this Article. In the event such credit would create a 
negative invoice amount, the excess will be carried forward and credited against the Buyer’s next 
invoice; 

(b) such underdelivery is the result of: 

(i) an underpurchase by Buyer; 
(ii) Force Majeure excused pursuant to Article X; or 

(c) such underdelivery is within the tolerance referenced in Article I, Definitions . 

4.1 1 
sales of Pet Coke that Seller intends to offer. 

Seller will notify Buyer of and afford Buyer an opportunity to bid upon any open market 

5.1 Pet Coke shall be delivered as directed by Buyer via barge (i) F.O.B. Robert D. Green 
Generating Station at mile point 41.2 on the Green River, (ii) F.O.B. D.B. Wilson Generating 
Station at mile point 74.0 on the Green River, (iii) F.O.B. Coleman Generating Station at mile 
point 728.4 on the Ohio River, or (iv) F.O.B. Grand River Terminal at mile point 23 on the 
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Tennessee River, as designated by Buyer (each a “Delivery Point”), or to such other place as 
may be designated by Buyer as provided in Article 5.2. 

5.2 Buyer shall have the right to change designation of Delivery Points hereunder by timely 
notifying Seller of the revised Delivery Point. If in Seller’s reasonable judgement, such notice 
provides Seller with sufficient time to redirect the barge before the Shipment arrives at the 
originally designated Delivery Point, Seller shall advise Buyer, as soon as Seller is reasonably 
able to do so, of any increases or decreases in transportation costs that would result from such 
change, with supporting documentation if requested by Buyer. Thereafter, Buyer shall notify 
Seller as to whether it wishes to proceed with the designation of a new Delivery Point. If Seller 
incurs additional transportation or other costs as a result of Buyer’s designation of a new 
Delivery Point, or as a result of Buyer’s election not to ultimately proceed with the new Delivery 
Point, any resulting increases in transportation costs shall be solely for the account of Buyer, and 
any decreases in transportation costs shall be credited to Buyer’s account. 

5.3 Seller shall arrange for barge transportation and shall pay for all costs, charges, and fees 
related to the transportation of the Pet Coke to a Delivery Point. Seller shall require that all 
barges employed in the delivery of Pet Coke are jumbo, open hopper type barges without covers, 
are maintained in a safe, seaworthy condition, suitable for the offloading of Pet Coke, and at the 
time of loading shall be free of debris and water. 

5.4 
rate of at least 300 Tons per hour. 

Buyer’s offloading facilities shall be capable of offloading Pet Coke from barges at the 

5.5 All costs incurred by either party in offloading Pet Coke from the barges including, but 
not limited to cleaning expenses resulting from cargo or debris left on board barges, are for the 
Buyer’s account. Buyer shall remove all Pet Coke cargo and thereafter release barges with 
happers, walkways and decks reasonably free of Pet Coke and debris; provided, the estimated 
weight of any debris contained in cargo shall be deducted from the weight of the cargo. If the 
hoppers, walkways and decks are not reasonably free of Pet Coke and debris upon release by 
Buyer, the barges will remain on placement until cleaning is completed. 

5.6 Title to and risk of loss of Pet Coke sold will pass to Buyer when barges are moored all 
fast in the unloading area designated by Buyer at the Delivery Point. Seller shall reimburse 
Buyer for any Pet Coke for which title has passed to Buyer but of which Buyer is unable, using 
its usual and customary unloading procedures and equipment, to actually take possession due to 
the negligent acts of Seller or Seller’s carrier. 

5.7 
days (the ‘‘Free Time Period”). 
demurrage shall be determined in accordance with the following: 

The Transaction Price set forth in Article 8 hereof includes a free time period of three 
The running of the Free Time Period and any resulting 

(a) The Free Time Period shall not stop running during Sundays and national holidays. 

For Delivery Points located on the Green River, Seller or Seller’s carrier shall notify 
Buyer when a barge carrying a Shipment is ready to proceed to the Delivery Point from 
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the mouth of the Green River. If Buyer thereupon advises Seller or Seller's carrier that 
the barge may proceed to the intended Delivery Point, the Free Time Period shall 
commence upon actual placement of the barge at the Delivery Point. If Buyer advises 
Seller or Seller's carrier that the barge may not proceed to the Delivery Point, the Free 
Time Period shall commence upon actual placement of the barge at the fleeting service 
at the mouth of the Green River. In the event that actual placement at the Delivery Point 
or at the mouth of the Green River occurs after 6:OO p.m. local time, the Free Time 
Period shall commence no earlier than 7:OO a.m. on the following day; 

(c) For Delivery points not located on the Green River, the Free Time Period shall 
commence upon actual placement of the barge at the Delivery Point. In the event that 
actual placement at the Delivery Point occurs after 6:OO p.m. local time, the Free Time 
Period shall commence no earlier than 7:OO a.m. on the following day; 

(d) The Free Time Period shall end 72 hours after the Free Time Period commences. 

(e) If Buyer fails to complete unloading of the Pet Coke cargo for any reason that is not 
excused hereunder, and to provide Seller or Seller's carrier of notice of completion of 
unloading within the Free Time Period, demurrage charges shall be included in Seller's 
invoices to Buyer. Demurrage charges will be calculated at a daily rate equal to the 
demurrage rates in Seller's contract with the carrier. 

6.1 Pet Coke delivered hereunder shall be free and clear of any lien, claim or encumbrance, 
samples shall be taken from each Shipment and each Shipment shall conform to the following 
specifications: 

EVODWQ 
Moisture, % 
Ash (Dry Basis), % 
Volatile Matter (Dry Basis), % 
Sulfur (Dry Basis), % 
HHV (Dry Basis), BTIJ/lb 
HGI 
Nickel (Dry Basis), ppm 
Vanadium (Dry Basis), ppm 

SpPecificatioln TVDiCd" 
12.5 max 9.0 
1.5 max < 0.2 
7.0 min 9.5 
10.0 max 7.7 
13,500 min 14,750 
25 min 30 

3 60 
1600 

*for information purposes only 

For any given Shipment, the specifications expressed in this Article on a dry basis can be 
equated to an as-shipped specification by multiplying the dry specification value by (lOO-x)/lOO, 
where x is the actual percent moisture in the individual Shipment. 
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6.2 Buyer acknowledges that Pet Coke is a refinery by-product and that for economic 
reasons, Seller cannot control the chemical composition of the Pet Coke sold to Buyer hereunder. 

MI, PET COKE SO1 ELIEVERED 1u 
AS OTHEWW 

6.3 Upon receipt of documentation that a Shipment is a Non-Conforming Shipment, Seller 
shall timely notify Buyer which specification or specifications cause the Shipment to be a Non- 
conforming Shipment. Seller may sell the Non-Conforming Shipment to Buyer at a mutually 
agreeable price, provided that Seller shall be under no obligation to sell the Non-Conforming 
Shipment to Buyer. 

6.4 
for similar quality petroleum coke, any Non-Conforming Shipment, provided such Non- 
conforming Shipment is, in the reasonable judgement of Buyer, physically capable of being 
unloaded from barges using Buyer’s unloading equipment. If Buyer and Seller are unable to 
agree on a price that is representative in the market place for similar quality petroleum coke, the 
parties shall select a third party Consultant to determine the market price for the Non-Conforming 
Shipment. The cost of using such consultant shall be borne equally by Buyer and Seller. Buyer 
and Seller agree that if, in the reasonable judgment of Buyer, Buyer cannot use the Non- 
conforming Shipment as fuel in the Power Facilities, Buyer will so advise Seller within seventy- 
two (72) hours after receiving Seller’s verbal notice that the Shipment is a Non-Conforming 
Shipment. Upon receiving Buyer’s notice, Seller shall either sell the Non-Conforming Shipment 
to a third-party purchaser or shall otherwise dispose of the Non-Conforming Shipment. In the 
event the Non-Conforming Shipment has been unloaded at the Buyer’s Facilities, Buyer will 
assist Seller in loading the Non-Conforming Shipment into barges, trucks, or other transport 
means chosen by Seller, for further disposal by Seller. Seller will reimburse Buyer for 
reasonable costs incurred in loading the Nan-Conforming Shipment. Title to Non-Conforming 
Shipments that are sold to third parties or otherwise disposed of by Seller shall remain with 
Seller. All costs incurred in selling and delivering the Nan-Conforming Shipment to the third- 
party purchaser and/or costs incurred in transporting and disposing of the Non-Conforming 
Shipment shall be borne by Seller. 

Seller may require Buyer to purchase, at a price that is representative in the market place 

6.5 The volume of any Non-Conforming Shipments for which Buyer does not pay the 
Transaction Price shall not be counted as Pet Coke sold hereunder for purposes of determining 
fulfillment of Seller’s obligation to supply or Buyer’s obligation to buy Pet Coke for the calendar 
year in which the Non-Conforming Shipment’s Ship Date occurred. 

6.6 If, at any time after the Startup Period, Seller ships 5 or more Non-Conforming 
Shipments in a month, or if 20% or more of the Shipments during any calendar quarter are Non- 
Conforming Shipments, then Buyer may, upon 48 hours written notice to Seller, suspend future 
Shipments except Shipments already loaded into barges. After such notice, Seller may provide 
Buyer with assurances that subsequent Shipments of Pet Coke shall meet the specifications set 
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forth in Article 6.1 , which assurances shall include All Commercially Reasonable Efforts to 
produce Pet Coke meeting the specifications set forth hereunder. Upon acceptance of Seller’s 
assurances, such acceptance not to be unreasonably withheld, Buyer’s suspension will end and 
Seller may resume shipments to Buyer. It is understood that if suspension occurs more than 
twice in one rolling twelve (12) month period, Seller will use All Commercially Reasonable 
Efforts to include corrective measures not theretofore taken in providing its assurances to Buyer. 

7.1 The weight of the Pet Coke delivered hereunder shall be determined by Seller on the 
basis of either belt scale weights or barge draft surveys, at Seller’s option. Scale tests and 
calibrations shall occur pursuant to manufacturer’s specifications or as mutually agreed by Buyer 
and Seller. Buyer may request that Seller have the scale tested by an independent testing agency 
chosen by Buyer after consulting with Seller, provided that such independent tests shall be 
performed no more than once every calendar quarter and that all testing costs shall be paid by 
Buyer. Seller shall provide Buyer with a copy of the test results and associated scale 
adjustments, if any, within three (3) working days after completion of the test. Buyer and its 
representatives shall have the right, upon reasonable notice to Seller, to observe a test at the 
loading port simultaneously with Seller and/or Seller’s contractor. 

7.2 The sampling of the Pet Coke delivered hereunder shall be performed at the loading port. 
Such sampling and analysis thereof shall be performed by Seller or Seller’s contractor and, 
subject to Buyer’s rights arising under this Article 7.2, the results thereof shall be accepted and 
used by the parties for determination of quality and characteristics of the Pet Coke delivered 
under this Agreement. Analyses shall be prepared in accordance with industry-accepted, ASTM 
standards or as mutually agreed by Buyer and Seller, and all costs of collecting samples and 
preparing the analyses shall be shared equally by Buyer and Seller. Samples for analyses shall 
be taken by an automatic sampler capable of belt sweep sampling, may be composited, and shall 
be taken with a frequency and regularity sufficient to provide reasonably accurate representative 
samples of the deliveries made hereunder. Seller or Seller’s contractor shall maintain such 
sampler in good and reasonable mechanical condition such that the sampler shall perform its 
intended task of obtaining an unbiased sample camplying with the standards as set forth by 
ASTM or as mutually agreed by Buyer and Seller. Seller shall notify Buyer in writing of any 
significant changes in the sampling and analysis practices. Any such changes in the sampling 
and analysis practices shall, except for industry accepted changes in practices, provide for no less 
accuracy than the sampling and analysis practices existing at the time of the execution of this 
Agreement, unless the parties otherwise mutually agree. 

7.3 Each sample shall be divided into three (3) parts using acceptable industry standards and 
put into airtight containers, properly labeled and sealed. One part shall be used for analysis by 
Seller; one part shall be retained by Seller or Seller’s contractor for a period of thirty (30) days 
and shall be delivered to Buyer for analysis if Buyer so requests within such thirty (30) day 
period; and one part (“Referee Sample”) shall be retained by Seller or Seller’s contractor for a 
period of thirty (30) days. Buyer shall be given timely and routine copies of all analyses as soon 
as practicable upon loading barges but in no case later than five (5) days following the loading of 
any given barge, unless such analysis is not yet available to Seller. Buyer, on reasonable notice 
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to Seller, shall have the right to have a representative present to observe the sampling and 
analyses performed by Seller or Seller’s contractor. Unless Buyer requests a Referee Sample 
analysis, Seller’s analysis shall be used by the parties to determine the quality of the Pet Coke 
delivered hereunder. At the end of each month the analyses and dry weights for Shipments 
during the month will be used to calculate a weighted average for each of the specifications 
identified in Article 6.1 (individually, an “Average Monthly Quality”; collectively, the “Average 
Monthly Qualities”). Non Conforming Shipments shall not be included in the calculation of the 
Average Monthly Qualities. 

7.4 In the event the test results indicate that a Shipment has an HGI of less than 28, Seller 
shall, upon request of Buyer, have the sample for said Shipment re-tested. The arithmetic 
average of the two HGI tests shall be the HGI specification used for the Shipment. 

7.5 Within the later of ten (10) days after the date of sampling, or three days after Buyer’s 
receipt of analysis results, Buyer will provide the Seller written notice of any analysis results that 
are in dispute. Upon such notice, the Referee Sample shall be submitted for analysis to an 
independent commercial testing laboratory (“Independent Lab”) mutually chosen by Buyer and 
Seller. 

7.6 For each Pet Coke quality specification in question, if the analysis of the Independent 
Lab differs from the analysis of Seller by an amount that is no more than the amounts listed 
below: 

(a) 0.50% moisture 
(b) 
(c) 
(d) 
(e) 
(f) 3HGI 

0.06% ash on a dry basis 
2.0% volatile matter on a dry basis 
0.50% sulfur on a dry basis 
100 Btu/lb. on a dry basis 

then the analysis of the Seller shall prevail and the Independent I.,ab’s analysis shall be 
disregarded. The cost of the analysis of the Independent Lab shall be borne by the Buyer in such 
case. 

7.7 For each Pet Coke quality specification in question, if the analysis of the Independent 
Lab differs from the analysis of Seller by an amount more than the amounts listed in Article 7.6, 
then the analysis of the Independent Lab shall prevail and Seller’s analysis shall be disregarded. 
The cost of the analysis made by the Independent Lab shall be borne by Seller in such case. 

ARTICLE VIII. 

8.1 The price of Pet Coke sold hereunder that is not part of a Non-Conforming Shipment or a 
Put Quantity shall be calculated each calendar quarter in accordance with the following formula 
(the “Transaction Price”): 
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Transaction Price = $10.80/Ton + Quarterly Adjustment Amount 

Where Quarterly Adjustment Amount is equal to: 

Through December 3 1 , 2007: 
Effective January 1 , 2008: 

(Average Market Midpoint - $4.00) * 25% 
(Average Market Midpoint - $4.00) * 50% 

For avoidance of doubt, Annex A is attached hereto to provide examples of the operation of the 
above formula. 

8.2 Article 8.1 notwithstanding, in no event shall the Transaction Price be less than the 
minimum dollar amount, nor more than the maximum dollar amounts, indicated for the 
following time periods: 

Period --- 
2001 -2004 
2005 -. 2007 
2008 - 201 1 

Minimum Maximum 
$1 O.OO/Ton $1 1.25/Ton 
$1 O.OO/Ton $12.3 7/Ton 
$ 9.00/Ton $13.37/Ton 

8.3 The Transaction Price for all Tons comprising a Put Quantity shall be discounted $0.375 
per Ton in years 2001 , 2002,2003 and 2004. Commencing January 1 , 2005 the Transaction Price 
for all Tons comprising a Put Quantity shall be discounted $0.75 per Ton. 

8.4 To reflect increases or decreases in Seller’s transportation costs resulting from Shipments 
delivered to any location other than the Rase Delivery Point, Seller’s invoices shall include a 
transportation adjustment (the “Transportation Adjustment”). The Transportation Adjustment 
shall be equal to Seller’s incremental costs or savings resulting from delivery to a location other 
than the Rase Delivery Point, provided such incremental costs or savings reflect arms-length 
negotiations for market transportation rates. 

8.5 The parties agree to adjust the Transaction Price to reflect the quality of the Pet Coke 
delivered to Buyer hereunder as follows: if in any given month the Average Monthly Quality for 
sulfur is greater than 8.9% or less than 6.1% on a dry basis, Seller shall calculate an adjustment 
(“the Sulfur Adjustment”) to be applied to all Tons of Pet Coke shipped by Seller during the 
month. The Sulfur Adjustment shall be calculated as follows: 

(a) If the Average Monthly Quality for sulfur is greater than 8.9%: 

Sulfur Adjustment = Tons of Pet Coke purchased * [(8.9 - Average Monthly Quality for 
sulfiir)* SO2 Allowance Price * 2]/100 

For the avoidance of doubt, the sulfur adjustment where the Average Monthly Quality for sulfur 
is 9.9% and the SO2 Allowance Price is $1 10/Ton SO2 shall be calculated as follows: 

[(8.9 - 9.9) “1 10*2]/100 = -$2.20/Ton. (This negative amount will be a reduction to the 
Transaction Price.) 
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(b) If the Average Monthly Quality for sulfur is less than 6.1% but geater than or 
equal to 5.0%: 

Sulfur Adjustment = Tons of Pet Coke purchased * (6.1 - Average Monthly Quality for 
Sulfur) * $0.44 

(c) If the Average Monthly Quality €or sulfur is less than 5.0%: 

Sulfur Adjustment = Tons of Pet Coke purchased * ($0.48 + (5.0 - Average Monthly 
Quality for Sulfur) * $0.80). 

For the avoidance of doubt, the sulfur adjustment for Pet Coke having an Average Monthly 
Quality for sulfur of 3.0% shall be calculated as follows: 

$0.48 -I- (5.0 -3.0) * $0.80 = $2.08/Ton This positive amount will be an increase to the 
Transaction Price. 

ICLE IX. INV01[CES, BILLING AND PAYMENT 

9.1 
addresses specified by Buyer. 

Invoices will be sent to Buyer by fax or email, at Seller's option, at fax and email 

9.2 
Seller shall invoice Buyer on the 25'h of that month. For Shipments having a Ship Date of the 
16th through the 31st of any calendar month, Seller shall invoice Buyer on the 10th of the 
following month. In the event that the invoice date falls on a weekend or a recognized holiday, 
the Shipments will be invoiced on the first business day preceding the weekend or holiday. 

For Shipments having a Ship Date of the 1 st through the 15th of any calendar month, 

9.3 Seller may include in Seller's invoices any amounts permitted to be charged or credited to 
the account of Buyer, including but not limited to the Transaction Price for Pet Coke, Put 
Quantities, and Non-Conforming Shipment sales, Transportation Adjustments, Sulfur 
Adjustments, Buyer's percentage share of Call Quantity sales, taxes, duties, and fees set forth in 
Article XV, sampling and analysis costs, and other charges or credits permitted to be charged to 
Buyer under this Agreement. Seller will provide appropriate documentation and support for all 
chargedcredits included in each invoice. 

9.4 All payments required to be made by Buyer under this Agreement shall be made in 
immediately available U. S. Dollars, without discount or deduction other than as expressly 
provided in this Agreement, by wire transfer or by Automated Clearing House, at Seller's 
direction, to such bank account at such bank as may be designated by Seller from time to time. 
Payments shall be made on or before the day that is 10 days after the date of the invoice. In the 
event that the due date falls on a weekend or on a recognized national holiday, the payment will 
be due on the first business day immediately preceding said weekend or holiday. 
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9.5 In the event of late payment by Buyer for any reason other than late receipt of Seller’s 
invoices or Seller’s supporting detail, then to the maximum extent permitted by applicable law, 
and without prejudice to the application of any other provision hereof or to any other remedy 
provided to Seller hereunder, interest shall accrue daily on the amount of the overdue payment, 
commencing on the date such payment was due, at a rate per annum equal to 2% above the prime 
rate in effect on such due date as announced by Citibank, N.A. at its offices in New York, New 
York, payable on demand. 

9.6 Buyer shall have the right to withhold from payment of any invoice any sums which it is 
not able in good faith to verify or which it otherwise in good faith disputes, Buyer shall notify 
Seller promptly in writing of any such dispute, stating the basis of its claim and the amount it 
intends to withhold. Payment by Buyer, whether knowing or inadvertent, of any amount in 
dispute shall not be deemed a waiver of any claims or rights by Buyer with respect to any 
disputed amounts or payments made. In the event that Buyer withholds payment of any invoice, 
in whole or in part, pursuant to this Article, other than an invoice for which Seller has failed to 
provide supporting detail, and it is later determined that the withheld amount is owed, in whole 
or in part, to Seller, then Buyer shall reimburse Seller for the amount determined be owed 
together with interest thereon at the rate referred to in Article 9.5 calculated from the date the 
payment was due to the date of reimbursement. 

10.1 For purposes of this Agreement “Force Majeure” shall include any act or event by which 
the performance of a party’s contractual obligation hereunder is prevented or impeded if and to 
the extent that the act or event is beyond the reasonable control of that party, is not the result of 
the party’s breach, negligence or other fault, and the consequences of such act or event cannot be 
overcome through the party’s exercise of All Commercially Reasonable Efforts and available 
rights to cure defaults, regardless whether such causes or circumstances could have been 
foreseen at the time when the agreement was entered into. Subject to the foregoing, Force 
Majeure shall include, but not be limited to strikes, lock-outs, labor disputes, sabotage, storm 
damage, floods and other natural phenomena, explosion, accidents, fire, war or acts of war, 
international conflicts, civil commotion, riot, insurrection, piracy, terrorism, blockade, epidemic, 
quarantine, embargo, mobilization, nondelivery or delayed delivery from or nonperformance due 
to Force Majeure declared by Seller’s suppliers, shortage of suitable transportation, loading or 
unloading facilities, transport, loading or unloading hindrances or delays, distraints of whichever 
kind, shortage of energy or raw materials, export or import restrictions or prohibitions, 
institutions of quota andor other measures or acts of any government, international organization 
or agency thereof, construction of independent power production facilities on site at Seller’s 
Garyville, Louisiana refinery, which facilities utilize the total production of refinery Pet Coke, or 
termination or suspension of Buyer’s rights to lease, operate or manage the Power Facilities, 
other than such termination or suspension resulting solely from any act or omission of Buyer 
which causes or gives rise to an event of default under any agreement under which such Buyer’s 
rights to lease, operate or manage the Power Facilities arises and to which Buyer is a party. If 
Buyer’s default is in dispute, and Buyer is prevented or suspended from leasing, operating or 
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managing the Power Facilities as a direct result of such dispute, a force majeure condition will be 
permissible only until such prevention or suspension is removed and Buyer’s right to lease, 
operate and manage the Power Facilities is fully restored in accordance with that agreement. 

10.2 Neither party to this Agreement shall be liable for demurrage, loss, damage, claim or 
demand of any nature arising out of delays or defaults in performance under this Agreement if 
and to the extent that such delays or defaults are due to Force Majeure. 

10.3 Nothing herein shall (a) relieve Buyer of its obligation to pay in full for Pet Coke sold 
and delivered hereunder and all other amounts due and payable under this Agreement; or (b) 
require a party to make any settlement or arrangement with any labor union, supplier or other 
party which the party deems inadvisable in its sole discretion. 

10.4 Seller shall allocate its available Coker Facility Pet Coke, on a p r o  rata basis, to all its 
affected commitments and reduce the total Shipments of Pet Coke to be supplied to Buyer 
without liability. Equitable allocation may include, at Seller’s sole option, allocation of full 
Shipments and cancellation of other full Shipments; it being understood that the occurrence of an 
event of Force Majeure shall not under any circumstances require Seller to purchase Pet Coke 
from any party to sell to Buyer. 

10.5 In the event that as a result of an event of Force Majeure, a party’s performance under 
this Agreement is excused in part or in whole for a period in excess of 180 days, the other party 
shall have the right to terminate this Agreement exercisable by the delivery of written notice to 
the other party within thirty (30) days prior to (subject to the occurrence of the foregoing) or 
sixty (60) days following the end of such 180 day period. The occurrence of an event of Force 
Majeure shall in no event operate to extend the term of this Agreement or the parties’ obligations 
deliver and purchase Pet Coke hereunder. 

10.6 If the use of Pet Coke as a fuel source for the coal burning boilers at any of the Power 
Facilities is prohibited or restricted as a result of the enactment of environmental laws, the 
adoption of regulations or the reinterpretation of existing laws or regulations by a court or 
government agency, Buyer or Seller shall SO notify the other party of such force majeure in 
writing, and thereupon Buyer and Seller shall promptly consider whether corrective actions can 
be taken in the production, preparation, transportation, handling and/or utilization of the Pet 
Coke. In the event of such enactment, adoption, or reinterpretation, Buyer agrees to either 
undertake negotiations or undertake All Commercially Reasonable Efforts to correct or eliminate 
this cause of force majeure; provided, however, Buyer shall not be required to use the Pet Coke 
at a generating station served by any other Delivery Point. Buyer acknowledges the fact that 
Seller may be able to provide valuable assistance with corrective actions or suggestions for 
addressing such laws and regulations and accordingly, Buyer agrees to provide Seller with the 
opportunity to suggest such assistance where practicable. Notwithstanding the foregoing, it is 
agreed that Seller shall have no obligation to provide such assistance and additionally, Buyer 
shall have sole discretion in determining the course of action that is appropriate for Buyer to use 
in addressing such situations. For the avoidance of doubt, Buyer will not be excused from 
performance under this agreement as a result of being required by the 1J.S. EPA to install 
Selective Catalytic Reduction Systems at any of the Green Station Units 1 or 2 . 
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TICLE XI- NOTICES. 

1 1.1 All oral notices given pursuant to this Agreement shall be promptly confirmed in writing. 

11.2 Any official notice, request for approval or other document required or permitted to be 
given under this Agreement shall be in writing, unless otherwise provided herein, and shall be 
deemed to have been sufficiently given when received through any of the following methods: 
delivery in person, transmission by facsimile or other electronic media with reasonable 
confirmation of receipt, delivery through an established delivery service requiring 
acknowledgment of receipt for same day or overnight delivery, or delivery through the United 
States mail, postage prepaid, for mailing by first class, certified, or registered mail, return receipt 
requested, and addressed as follows: 

If to Buyer: Western Kentucky Energy Corp 
P.O. Box 32030 (40232) 
220 West Main Street 
Louisville, Kentucky 40202 (physical address Zip Code) 
Attn.: Manager - Fuels Strategy and Procurement, 4‘h Floor 

If to Seller: Marathon Ashland Petroleum LLC 
539 South Main Street 
Findlay, Ohio 45840-3295 
Attn: National Account Representative 

1 1.3 
to the other party of such change. 

Either party may change the person or address specified above upon giving written notice 

1 1.4 Seller hereby agrees to electronically transmit shipping notices andor other data to Buyer 
by facsimile or email upon Buyer’s request provided that the cost to Seller is not unreasonable, in 
Seller’s opinion. Buyer and Seller shall mutually agree on the appropriate format for any 
electronic data transmission requirements. 

12.1 Each party (the “Indemnifying Party”) agrees to indemnify and hold harmless the other 
party, its parent and affiliates and any of their officers, directors, and employees (collectively the 
“Indemnified Party”), from any and all claims, demands, losses, liabilities including, but not 
limited to, liabilities for personal injury or death of persons, property damage or destruction, or 
pollution of air, soil or groundwater, costs and expenses including, but not limited to, reasonable 
attorney fees, expert witness and other consultant fees, and other costs and expense of litigation, 
due to the Indemnifying Party’s failure to comply with any laws, regulations or ordinances, (ii) 
due to the acts or omissions of the Indemnifying Party in the performance of this Agreement, or 
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(iii) resulting or arising from a breach by the Indemnifying Party of any of its representations or 
warranties contained herein. 

12.2 Except for consequential damages that are expressly provided hereunder, neither party 
shall be liable for consequential, special or punitive damages of any kind arising out of or in any 
way connected with the performance of or failure to perform this Agreement including, but not 
limited to, losses or damages resulting from shutdown of plants or inability to perform other 
contracts. Additionally, each party shall use good faith efforts to mitigate damages whenever 
practicable, except to the extent such damages are caused by the breaching party’s willfbl 
misconduct. 

13.1 If any party hereto commits a material breach of any of its obligations under this 
Agreement at any time, then the other party has the right to give written notice describing such 
breach and stating its intention to terminate this Agreement no sooner than three (3) days, in the 
case of nonpayment by Buyer of Seller’s invoices when due, and no sooner than sixty (60) days 
in the case of any other material breach hereunder, after the date of the notice (the ‘Wotice 
Period”). If such material breach is curable and the breaching party cures such material breach 
within the Notice Period, then the Agreement shall not be terminated due to such material 
breach. If such material breach is not curable or the breaching party fails to cure such material 
breach within the Notice Period, then this Agreement shall terminate at the end of the Notice 
Period; provided, that such termination shall be cumulative to and not in substitution of all the 
other rights and remedies available to an aggrieved party under this Agreement, at law or in 
equity. 

ARTICLE XHV. DISPUTE 

14.1 The parties will attempt in good faith to resolve any controversy or claim, whether based 
in contract, tort or otherwise, arising out of, relating to or in connection with this Agreement 
(“Dispute”) in accordance with this Article. Without limiting the generality of the foregoing, the 
following are considered Disputes: (a) all questions relating to the breach of any obligation, 
warranty, covenant or condition herein; (b) all questions relating to any representations, 
negotiations and other proceedings leading to the execution hereof; (c) failure of any party to 
deny or reject a claim or demand of any other party, (d) all questions relating to the causes, 
validity or circumstances of the termination of this Agreement; (e) all questions as to whether 
Disputes are to be resolved pursuant to the provisions of this Article; and ( f )  all questions 
relating to a claim for indemnity pursuant to this Agreement. The parties’ obligation to resolve 
Disputes pursuant to this Article shall survive the termination of this Agreement. 

14.2 The parties will promptly seek to resolve any Dispute by negotiations between senior 
executives of the parties who have authority to settle the controversy. When a party believes 
there is a Dispute under this Agreement, that party will give the 
Dispute. Within twenty (20) days after the date of such notice, 

other party written notice of the 
the receiving party shall submit 
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to the other a written response. The notice and response shall include (a) a statement of each 
party’s position and a summary of the evidence and arguments supporting its position, and (b) 
the name and title of the executive who will represent that party. The executives shall meet at a 
mutually acceptable time and place within thirty (30) days after the date of the notice and 
thereafter as often as they reasonably deem necessary to exchange relevant information and to 
attempt to resolve the Dispute. If a party’s executive intends to be accompanied at a meeting by 
an attorney, the other party shall be given at least three (3) Business Days’ notice of such 
intention and may be accompanied by an attorney. All negotiations pursuant to this Article 14.2 
shall be held confidential by each party, and shall be treated as compromise and settlement 
negotiations for the purposes of the Federal Rules of Evidence and State Rules of Evidence. 

14.3 If the Dispute has not been resolved within sixty (60) days after the date of the notice 
given pursuant to Article 14.2, or if either party fails or refbses to participate in the negotiations 
described in Article 14.2, the Dispute shall be finally settled by arbitration conducted 
expeditiously in accordance with the then current Rules of Practice and Procedure for the 
arbitration of commercial disputes of J.A.M.S./Endispute or any successor thereto (“JAMS”), by 
three independent and impartial arbitrators selected by JAMS. The arbitration will be binding 
and non-appealable, and shall be governed by the United States Arbitration Act, 9 1J.S.C. 1-16, 
to the exclusion of any provision of state law inconsistent therewith and which would produce a 
different result, and judgment upon the award rendered by the Arbitrators may be entered by any 
court having jurisdiction thereof. The place of arbitration shall be Cincinnati, Ohio. The 
arbitrators shall apply the substantive law of the State of Kentucky, exclusive of its conflict of 
law rules. The arbitrators are empowered to award compensatory damages (including attorneys’ 
and experts’ fees and interest), and each party hereby irrevocably waives any damages in excess 
of compensatory damages (including attorneys’ and experts’ fees and interest), including a 
waiver of any punitive or multiple damages. The arbitrators are also empowered to render 
decisions declaratory of the party’s respective rights and obligations under this Agreement. 

14.4 All deadlines specified in this Article XIV may be extended by mutual written agreement. 

14.5 
pending final resolution of any Dispute. 

Each party is required to continue to perform its obligations under this Agreement 

14.6 Unless otherwise set forth herein, the procedures specified in this Article XIV shall be the 
sole and exclusive procedures for the resolution of Disputes between the parties arising out of or 
relating to this Agreement; provided, however, that a party may seek a preliminary injunction or 
other preliminary legal or equitable relief if in the judgment of that party such action is necessary 
to avoid irreparable damage or to preserve the status auo. The parties hereto agree that 
irreparable damage would occur in the event that any of the provisions of this Agreement were 
not performed in accordance with their specific terms or were otherwise breached. It is 
accordingly agreed that the parties hereto shall be entitled to an injunction or injunctions to 
prevent breaches of this Agreement and to enforce specifically the terms and provisions of this 
Agreement in any court of the United States in the State of Ohio or Kentucky, or in any Ohio or 
Kentucky state court, this being in addition to any other remedy to which they are entitled at law 
or in equity. 
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ARTICLE XV. 

15.1 Buyer agrees to pay for or reimburse Seller for all taxes, duties, fees or other assessments 
imposed by any US, state, local or other governmental entity on the sale, use, delivery of or 
otherwise in connection with the sale of Pet Coke to Buyer hereunder. Such taxes, duties, fees 
and other assessments shall include, but not be limited to, sales, processing, gross receipts, 
excise, privilege, environmental and he1 taxes. Buyer and Seller acknowledge that if Pet Coke 
were being sold to Buyer at the time of execution of this Agreement, no taxes, duties, fees, or 
assessments would be applicable to such sale. If, however, during the term of this Agreement, 
any such tax at any time equals or exceeds $2.00 per Ton of Pet Coke, Buyer and Seller shall 
meet to discuss possible adjustments to the pricing or quantity terns of this Agreement. Such 
taxes shall not include any tax measured by the net income from the sale of the Pet Coke. Buyer 
must timely fbrnish Seller with satisfactory exemption certificates where exemptions are 
claimed. 

ARTICLE XVI. ASSIGN 

16.1 Except as expressly provided by this Article XVI, neither party shall assign all or any part 
of this Agreement, directly or indirectly, by operation of law or otherwise, to any person without 
first obtaining the written approval of the other, which approval may be granted or withheld in 
the other party's sole discretion. Notwithstanding anything to the contrary contained in this 
Agreement, no assignment of this Agreement shall be made except to a permitted assignee 
hereunder. 

16.2 In the event that either party shall be party to a merger, consolidation or similar business 
combination transaction with a third party, or sell all or substantially all its assets to a third party, 
the party may assign this Agreement to such third party;provided, that at least thirty (30) days 
prior to such assignment, the assigning party has delivered to the non-assigning party an 
instrument in form and substance satisfactory to the non-assigning party containing provisions 
whereby the surviving entity is deemed a party ta this Agreement and agrees to be bound by all 
of the terms of, and to undertake all the obligations of the assigning party contained herein. 

16.3 Either party may, without consent of the other, assign all or any part of this Agreement to 
any company, controlling, controlled by, or under common control with the assigning party; 
provided, the assigning party enters into an agreement with the nonassigning party providing that 
during the term of this Agreement, such company shall remain in control of, controlled by, or 
under common control with the assigning party. 

16.4 Seller may assign this Agreement without the consent of Buyer to any person who: 

(a) acquires its refinery at Garyville, Louisiana; 

(b) has petroleum refinery operating expertise and experience comparable to that of 
Seller; and 
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(c) has an investment-grade quality and capacity, or has its obligations guaranteed by an 
affiliate having an investment-grade quality and capacity. 

16.5 In connection with any assignment by a party pursuant to Articles 16.2, 16.3, or 16.4, the 
assignee shall at the time of such assignment become subject to all of the assigning party’s 
obligations hereunder and shall succeed to all of the assigning party’s rights hereunder, and 
assigning party shall be relieved of its obligations hereunder. 

16.6 In the event of an assignment made in violation of the applicable provisions of this 
Agreement, the non-assigning party shall have the right, without prejudice to any other rights or 
remedies it may have hereunder or otherwise, to terminate this Agreement effective immediately 
upon notice to the assigning party. 

ARTICLE X’VHH. ISCELLANEOUS 

17.1 This Agreement shall be construed in accordance with the laws of the State of Kentucky, 
and all questions of performance of obligations hereunder shall be determined in accordance 
with such laws, without regard to choice of law principles. 

17.2 
not affect the meaning or interpretation of this Agreement. 

The paragraph headings appearing in this Agreement are for convenience only and shall 

17.3 The failure of either party to insist on strict performance of any provision of this 
Agreement, or to take advantage of any rights hereunder, shall not be construed as a waiver of 
such provision or right. 

17.4 
remedies provided under this Agreement or by law or in equity. 

Remedies provided under this Agreement shall be cumulative and in addition to other 

17.5 If any provision of this Agreement is found contrary to law or unenforceable by any court 
of law, the remaining provisions shall be severable and enforceable in accordance with their 
terms, unless such unlawful or unenforceable provision is material to the 
transactions contemplated hereby, in which case the parties shall negotiate in good faith a 
substitute provision. 

17.6 
assigns. 

This Agreement shall bind and inure to the benefit of the parties and their successors and 

17.8 This Agreement contains the entire agreement between the parties as to the subject matter 
hereof, and there are no representations, understandings or agreements, oral or written, which are 
not included herein. 

17.9 
or otherwise modified except by written instrument signed by both parties hereto. 

Except as otherwise provided herein, this Agreement may not be amended, supplemented 
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18.1 Seller and Buyer agree to maintain in strict confidence the terms and conditions of this 
Agreement and any information or data relating hereto exchanged or obtained by the parties 
during negotiation and performance of this Agreement. Neither Buyer nor Seller shall disclose 
any of the terms and conditions hereof to any third party (except to affiliates of Seller or Buyer) 
without the prior written consent of the other party, except where such disclosure may be 
required by law or in connection with a judicial or administrative proceeding involving a party 
hereto, in which event the party intending to make such disclosure shall advise the other in 
advance and cooperate to minimize the disclosure to the extent possible. The obligations of 
Buyer and Seller arising under this Article XVIII shall continue for a period of three (3) years 
following termination or expiration of this Agreement. 

ARTICLE XI%. BUSINESS 

19.1 This Agreement is not intended to constitute or create a joint venture, pooling 
arrangement, partnership, or formal business organization of any kind, and the rights and 
obligations of the parties shall be only those expressly set forth herein. Neither party shall have 
authority to bind the other party. Both parties shall remain as independent contractors at all 
times, and neither party shall act as the agent for another. Nothing herein shall be construed as 
providing for the sharing of profits or losses arising out of the efforts of any of the parties. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
as of the date first above written. 

I Station TWOWC. 
-.--...-- Date: 
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ANNEX A 

TRANSACTION PRICE - SAMPLE CALCULATIONS 

Sample Sample Sample Sample Sample 
Quarter I Quarter 2 Quarter 3 Quarter 4 Quarter 5 

Average Market Midpoint 
Average Market Midpoint Less $4.00 
Quarterly Adjustment Amount (Previous Line X 25%*) 

Add $10.80 
Transaction Price Before Limits 

Maximum Limit at Beginning of Contract** 
Minimum Limit at Beginning of Contract** 

$ 3.00 $ 5.00 $ 4.00 $ 12.00 $ (4.00) 
$ (1.00) $ 1.00 $ - $ 8.00 $ (8.00) 
$ ((0.25) $ 0.25 $ - $ 2.00 $ (2.00) 

$ 10.80 $ 10.80 $ 10.80 $ 10.80 $ 10.80 
$ 10.55 $ 11.05 $ 10.80 $ 12.80 $ 8.80 

$ 11.25 $ 11.25 $ 11.25 $ 11.25 $ 11.25 
$ 70.00 $ 10.00 $ 10.00 $ 10.00 $ 70.00 

* The 25% facfor increases to 50% on January 1,2008 
**Maximum Limit increases to $12.37 on January I, 2005; Maximum and Minimum limits change to 
$13.37 and $9.00 respectively on January I ,  2008 

UP11 CATE 
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COAL SUPPLY AGREEMENT 

This Coal Supply Agreement (the "Agreement") dated as of January 1,  2 

between B K  RIVERS ELECTRIC CORPORATION, a Kentucky corporation, 201 Third Street, 

Henderson, Kentucky 42420 ("Buyer"), and ALLIED RESOURCES, INC., a Kentucky 

corporation, having an address of 15 New Steamport Road, Sebree, Kentucky 42455 ("Seller") 

establishes the terms and conditions pursuant to which the Buyer shall purchase and the Seller 

shall sell coal of the qualities and quantities described'herein, The following terms constitute a11 

of the terms and conditions of the binding agreement between the parties regarding this 

transaction. Seller agrees to sell and deliver, and Buyer agrees to buy and accept, bituminous 

coal of quality, quantity, price, and on the terms and conditions stated in this Agreement. 

W I T N E S S E T H :  

WHEREAS, Buyer desires to purchase steam coal; and 

WHEREAS, Buyer and Seller desire to enter into a coal supply agreement pursuant to 

which the Seller will supply coal to Buyer under the terms as set forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereto agree as follows: 

I 
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SECTION t. GENERAL. 

(a) The above recitals are true and correct and comprise a part of this Agreement. 

(b) Seller will sell to Buyer, and Buyer will buy from Seller steam coal under all the 

terms and conditions of this Agreement. 

(c) Each covenant, representation and warranty given by Seller herein is a material 

inducement for Buyer to enter into this Agreement. 

SECTION 2. TERM. The term of this Agreement shall commence on January 1,2010 

and shall continue through December 3 1,201 1, unless earlier terminated as specifically provided 

herein. 

SECTION 3. OUANTITY. 

0 3.1 Base Quantity. Seller shall sell and deliver and Buyer shall purchase and accept 

delivery of the following annual base quantity of coal ("Base Quantity"). 

yeaJ 

2010 

201 1 

6 3.2 Deliverv Schedule. 

Base Quantity (tons) 

650,000 

500,000 

Seller shall deliver the Base Quantity in approximately equal 

monthly installments during the calendar year. Buyer and Seller agree to work in good faith to 

establish or make reasonable changes in previously established delivery schedules to the extent 

2 
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possible given Seller’s operational logistics and schedules with its other customers and Buyer’s 

operational logistics and schedules with its other suppliers. 
1- 

Time is of the essence with respect to such deliveries. A failure by Seller to deliver coal 

or by Buyer to accept coal in accordance with the provisions of this lj 3.2, other than a failure 

resulting from a force majeure event, as defined in Q 10 hereof, shall constitute a material breach 

within the meaning of Q 14 of this Agreement. 

’ SECTlON4. SOURCE. 

Q 4.1 Source. During the term of this Agreement (through December 31, 201 I), Seller 

shall mine and supply the coal sold hereunder from the Onton No, 9 Mine, an underground 

mining facility located in Webster County, Kentucky, holding mining permits 91 5-501 7 and 

mine MSHA ID 15-18547 and mining the West Kentucky No. 9 geological coal seam (the ”Coal 

Property”). If Seller or any of its subsidiaries, acquire or come into the control of a new mine 

after the date hereof, Seller shall have the right to add such new mine as an additional source 

under this Section 4.1, upon the written notice by Seller to Buyer of the addition of such new 

source. In the event a new mine is added as a source by Seller pursuant to the preceding 

sentence, such new mine shall be automatically included, from and after the date of the notice, in 

the definition of “Coal Properties”. Any coal supplied from a new mine shall comply with all of 

the terms and conditions hereof, including without limitation, the quality specifications provided 

in Section 6. The decision regarding which one or more of the Coal Properties will source the 

coal sold hereunder at any given time shall be at Seller’s sole discretion. 

3 
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6 4.2 Assurance of Operation and Reserves. Seller represents and warrants that the Coal 

Property contains economically recoverable coal of a quality and in quantities which will be 

sufficient to satisfy all the requirements of this Agreement. Seller agrees and warrants that it or 

its producer will have adequate machinery, equipment and other facilities to produce, prepare and 

deliver coai in the quantity and of the quality required by this Agreement. Seller hereby 

dedicates to this Agreement sufficient reserves of coal meeting the quality specifications hereof 

so as to fulfill the quantity requirements hereof. Seller‘s dedication of resehes shall in no way 

be construed to limit or restrict Seller‘s ability to claim a valid force majeure event under 

provisions of Section I O  herein. 

4 4.3 Non-Diversion of Coal. Seller agrees and warrants that it will not, without Buyer’s 

express prior written consent, use or sell coal, from the Coal Property in a way that will reduce 

the economically recoverable balance of coal in the Coal Property to an amount of coal less than 

that required to be supplied to Buyer based on the economic and mining conditions then existing. 

4.4 Mining Overview. On or before March 1, 2010, Seller and Buyer shall meet and 

Seller shall have prepared a general overview of Seller’s mining plan for the Coal Property with 

reasonable information to demonstrate Seller’s capability to have coal produced from the Coal 

Property which meets the quantity and quality specifications of this Agreement. Seller shall not 

be obligated to provide Buyer with any written detail, however, Seller shall provide reasonable, 

timely, and adequate information to Buyer in regard to any foreseen mining conditions which 

might hinder, delay, or otherwise cause supply disruptions during the term of this Agreement. 

4 
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Buyer’s receipt of any such mining info,rmation or data furnished voluntarily by Seller (the 

“Mining Information”) shall not in any manner relieve Seller of any of Seller’s obligations or 

responsibilities under this Agreement. Buyer‘s receipt and review, if any, of any Mining 

Information shall not be construed as constituting an approval of Seller’s proposed mining 

overview or mining practices. Any such mining information furnished to Buyer by Seller shall 

be held in strict confidence and shall not be disclosed to third parties during the term of this 

Agreement and for a period of two (2) years thereafter. The parties acknowledge that Buyer has 

no right to approve, disapprove or require modification of Seller’s mining plan. Buyer and Seller 

understand and acknowledge that a review, if any, by Buyer of the Mining Information shall be 

limited solely to a determination, for Buyer‘s purposes only, of Seller’s capability to supply coal 

to fulfill Buyer’s requirements of a dependable coal supply. In the event, Buyer does not 

reasonably believe that Seller has sufficiently demonstrated Seller’s capability to have coal 

produced From the Coal Property which meets the quantity and quality specifications of this 

Agreement, then the Buyer may terminate this Agreement upon 30 days written notice to the 

Seller, and Buyer shall not have any further obligations to Seller hereunder. 

0 4.5 Relationshiu of the Parties. Seller agrees that it is not and will not hold itself out 

as a partner, joint venturer, employee, agent or representative of Buyer. Nothing herein 

contained shall be construed as creating a single enterprise, joint venture, agency, partnership, 

joint employer, owner-contractor, or lessor-lessee relationship between Buyer and Seller. 

5 
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Seller shall have sole and exclusive authority to direct and control its respective activities 

and operations, and those of any subcontractors, undertaken in the performance of Seller’s 

obligations under this Agreement. Seller shall exercise full and complete control over its 

respective work force and labor relations policies. Buyer shall have no authority or control over 

Seller’s operations or work force. 

5 4.6 Substitute Coal. Notwithstanding the above representations and warranties; Seller 

shall promptly advise Buyer at least thirty (30) days prior to any scheduled delivery date in the 

event that Seller anticipates that it will be unable to produce or obtain coal from the Coal 

Property in the quantity and of the quality required by this Agreement, and such inability is not 

caused by a force majeure event as defined in 5 10. Buyer may request, within five ( 5 )  business 

* days after such notification, that Seller supply coal to Buyer not produced from the Coal Property 

(“Substitute Coal“). Seller will then have the right, with the express written consent of Buyer, 

which shall not be unreasonably withheld, to supply Substitute Coal. Alternatively, Seller may 

request Buyer’s written consent, which shall not be unreasonably withheld, to supply Substitute 

Coal. Any such supply of Substitute Coal shall be subject to all the terms and conditions of this 

Agreement including, but not limited to, the price provisions of 9 8, the quality specifications of 

I$ 6. I , and the provisions of Q 5 concerning reimbursement to Buyer for increased transportation 

costs. Buyer’s failure to request that Seller provide substitute coal shall not limit or affect any 

rights and remedies Buyer may have for Seller’s breach of its obligations to supply coal pursuant 

6 
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to this Agreement. Seller‘s delivery of Substitute Coal wiihout having received the express 

written consent of Buyer shall constitute a material breach of this Agreement. 

SECTION 5. DELIVERY. 

9 5.1 Delivery Point. The coal shall be delivered to Buyer F.O.B. coal pile at Buyer’s 

Sebree Generating Complex located at 9000 Highway 2096, Robards, Kentucky or F.O.B. barge 

at Seller’s Steamport Dock located at mile point 45.6 on the Green River as directed by Buyer 

(the “Delivery Point“). Buyer may also elect another delivery point; however, any additional 

expense or savings as a result of the election of an alternate delivery point shall be for Buyer’s 

account. 

9 5.2 Title/Risk of-. Title to and risk of loss of coal sold hereunder will pass to 

Buyer and the coal will be considered to be delivered when trucks containing the coal are fully 

unloaded by Seller’s trucking contractor at the Delibery Point or as fully loaded barges are 

released by Seller to Buyer’s barging contractor at the Steamport Dock. 

8 5.3 Barge Delivew. Buyer or its contractor shall furnish suitable barges in accordance 

with a delivery schedule provided by Buyer to Seller. Seller shall ensure that rake barges are 

loaded to a minimum of 1,525 tons per barge and that box barges are loaded to a minimum of 

. 
1,625 tons per barge unless river conditions are such that less amounts must be loaded or barges 

arrive at the loading point containing excess residual coal material. It shall be the responsibility 

of Buyer or its contractor to ensure barges supplied are clean and suitable for loading. In the 

event lesser amounts are loaded, notice of light loading and river condition requirements for such 

7 
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light loading shall accompany Seller‘s shipment notice. Seller shall arrange and pay for all costs 

of transporting the coal to the staging areas for loading of barges and for loading and trimming 

the coal into barges to the proper weight and proper distribution within the barges. Buyer shall 

arrange for transporting the coal from the Delivery Point to Buyer’s generating station(s) and 

shall pay for the cost of such transportation. Seller shall be responsible for any delays costs or 

other penalties assessed by Buyer’s barging contractor and actually paid by Buyer for actual 

charges or costs incurred by Buyer which accrue at the Delivery Point which are deemed to have 

been caused by Seller, and not otherwise excused by an event of force majeure. If, in the 

reasonable opinion of Seller or its representative, the supplied barges contain an excess of 

residual material which makes them unsuitable for loading, it will be the responsibility of Buyer 

or its contractor to remove any residual material from the supplied barges at Buyer’s expense. 

Seller shall, as the loading operator, ensure that the barges provided by Buyer or Buyer‘s 

contractor shall be provided convenient and safe ingress, trhsj t, berth, loading, and egress while 

the barges are at the Seller’s Steamport Dock. Seller shall be responsible for all fleeting, 

switching, and other mooring fees associated with loading and safely harboring the barges until 

such time as Buyer’s contractor removes the barges. Buyer or its contractor shall not 

unreasonably delay pick up of barges upon notice of loading and release. 

SECTION 6. OUALITY. 

8 
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§ 6.1 Specifications. (a) The coal delivered hereunder shall conform to the following 

specifications on an “as received” basis pursuant to Buyer’s election of quality: 

Quality A Guaranteed Monthly 
Specifications Weighted Average 
BTIJ/LB. min. 11,700 

Ash 
Moisture 
Sulfur 

Max. 9.65 Ibs./MMBTU 
Max. 10.26 Ibs./MMBTU 
Max. 2.625 Ibs./MMBTU 

Quality B Guaranteed Monthly 
Specifications Webhted Average 
BTULB. min. 11,500 

Ash 
Moisture 
Sulfur 

Max. 10.50 Ibs./MMBTU 
Max. 10.43 Ibs./MMBTU 
Max. 2.871bs./MMBTU 

Quality C Guaranteed Monthly 
SDecifications WeiPhted Average 
BTU/LB. min. 11,000 

Ash 
Moisture 
Sulhr 

Max. 13.25 Ibs./MMBTU 
Max. 10.90 Ibs./MMBTU 
Max. 3.63 Ibs./MMBTU 

All Oualities (Ibs./MMBTU) 
Sulfur min. 2.00 
Chlorine max. 0.13 
Fluorine max. .O1 
Nitrogen max. 1.75 

Rejection Limits 
iper shkment) 
< 11,200 

> 10.1 5 Ibs./MMBTU 
> 1 I .54 Ibs./MMBTIJ 
> 3.00 Ibs./MMBTU 

Rejection Limits 
f Der shkmen t) 
< 11,000 

> 1 1 .OO Ibs./MMBTU 
1 1.74 Ibs./MMBTIJ 

> 3.12IbsJMMBTU 

Rejection Limits 
h e r  shipment) 
< 10,500 

> 13.75 IbsJMMBTU 
> 12.30 Ibs./MMBTU 
> 3.75 Ibs./MMBTU 

< 2.00 
> 0.18 
> .0125 

2.50 

9 
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Arsenic (ug/g) max. 15 
Vanadium (ug/g) max. 75 

SIZE (3” x 0”): 
Top size (inches)* max. 3” 
Fines (% by wgt) 
Passing 1/4” screen max. 50% 

% BY WEIGHT: 

VOLATILE min. 35 
FIXED CARBON min. 40’ 
GRJNDABILITY (HGI) min. 52 

ASH FUSION TEMPERATURE (“FS (ASTM Dl8571 

REDUCING ATMOSPHERE 
Initial Deformation min. 1990 
Softening (H=W) min. 2150 
Softening (H= 1 /2 W) min. 2300 
Fluid min. 2350 

OXlDIZlNG ATMOSPHERE 
Initial Deformation min. 2410 
Softening (H=W) min. 2440 
Softening (H=I/2W) min. 2550 
Fluid min. 2590 

> 20 
> 130 

> 3” 

5 5 %  

< 33 
< 38 
< 50 

min. 1990 
min. 2000 
min. 21 50 
min. 2200 

min. 2300 
min. 2375 
min. 2425 
min. 2450 

* All the coal will be of such size that it will pass through a screen having circular 

perforations three (3) inches in diameter, but shall not contain more than fifty-five percent (55%) 

’ 

by weight of coal that will pass through a screen having circular perforations one-quarter (1/4) of 

an inch in diameter. 

Note: As used herein: means greater than; 
< means less than. 
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(j 6.2 Election of Oualitv. Buyer may reasonably elect deliveries of a single quality, or 

' multiple qualities, from the qualities listed under (j 6.1 Specifications. Buyer shall specify the 

quality of coal to be delivered by providing oral, followed by written notice (which may be via 

electronic correspondence) to Seller specifying the monthly quantity for a particular quality of 

coal to be purchased by Buyer. Buyer and Seller agree to work in good faith to make changes in 

previously established delivery schedules for a particular quantity and quality of coal to the 

extent possible given Seller's operational capabilities, logistics and schedules with its other 

customers and Buyer's operational logistics and schedules with its other suppliers. 

(j 6.3 Definition of "Shipment". As used herein, a "shipment" shall mean: one ( I )  

day's delivery of loaded coal trucks or one (1 )  jumbo open-top barge, in accordance with Buyer's 

or Seller's sampling and analyzing practices. Buyer shail not be responsible for improperly 

. loaded trucks in the event Seller controls or contracts the truck delivery andor truck loading 

process. Furthermore, Buyer has the right to refuse delivery of over-weight or improperly loaded 

trucks. 

9 6.4 Rejection, Buyer has the right, but not the obligation, to reject any shipment 

which fail(s) to conforin to the Rejection Limits set forth in Ij 6.1. Buyer must reject such coal 

within seventy-two (72) hours of receipt of the coal analysis provided for in (j 7.2 or such right to 

reject is waived. Buyer has the further right, but not the obligation, to reject at any time, any 

shipment which contains extraneous materials, which include, but are not limited to, slate, rock, 
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wood, corn husks, mining materials, metal, steel, etc. (“Debris”) as reasonably determined by 

Buyer. 

In the event Buyer rejects such non-conforming coal, title to and risk of loss of the coal 

shall be considered to have never passed to Buyer and Buyer may, at its sole option, stop the non- 

conforming shipment in route, prevent the unloading of the non-conforming shipment, return the 

coal to Seller or mutually agree with Seller upon a disposition for such coal shipment, all at 

Seller’s cost and risk. 

Seller shall replace the rejected coal within five ( 5 )  working days from notice of rejection 

with coal exceeding the Rejection Limits set forth in 6. I .  If Seller fails to replace the rejected 

coal within such five ( 5 )  working day period or the replacement coal is rightfully rejected, Buyer 

may purchase coal from another source in order to replace the rejected coal. Seller shall 

reimburse Buyer for (i) any amount by which the actual price plus transportation costs to Buyer 

of such coal purchased from another source exceeds the price of such coal under this Agreement 

plus transportation costs to Buyer from the Delivery Point; and (ii) any and all transportation, 

storage, handling, or other directly related expenses that have been incurred by Buyer for 

rightfully rejected coal. 

If the non-conforming shipment has been unloaded at Buyer’s generating station prior to 

the receipt of the coal analysis provided far in Ej 7.2, Buyer and Seller shall, at Buyer’s option, 

confer for the purpose of reaching agreement on an adjustment to the Base Price to be paid for 

such coal. In addition, Seller shall reimburse Buyer for any penalties, costs or charges, including 
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_ _  - reasonable inside and outside' attorney's fees. associated with or resulting from the use of the 

non-conforming shipment. Buyer shall provide Seller with a written calculation of any such 

penalties, costs or charges within thirty (30) days after receipt of the coal analysis, or as soon as 

practicable thereafter. Seller shall make payment to Buyer within thirty (30) days of receipt of 

the written calculation. 

In the event Buyer and Seller are unable to reach an agreement concerning an adjustment 

to the Base Price, Buyer may, at its sole option, and upon written notice to Seller, require Seller 

to remove all coal constituting the non-conforming shipment from Buyer's property, or such 

other location as desired by Buyer, all at! Seller's cost and risk. Seller shall remove such coal ' 

within five ( 5 )  days after receipt of Buyer's written notice relating thereto. 

The remedies set forth herein are in addition to all of Buyer's other remedies under this 

Agreement and under applicable law and in equity for Seller's breach. 

If Buyer fails to reject a shipment of non-conforming coal which it had the right to reject 

for failure to meet any or all of the Rejection Limits set forth in 6 6.1 or because such shipment 

contained Debris, then such non-conforming coal shall be deemed accepted by Buyer; however, 

the quantity Seller is obligated to sell to Buyer under the Agreement shall be reduced by the 

amount of each such non-conforming shipment which is not rejected. Further, for shipments 

containing Debris, the estimated weight of such materials shall be deducted from the weight of 

that shipment. 

13 
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4 6.5 Suspension and-Termination. If the coal sold hereunder fails to meet two or more 

of the Guaranteed Monthly Weighted Averages as,nominated and as set forth in 8 6.1 for any two 

(2) months in a six (6) month period, or if nine (9) shipments are rejectable in any thirty (30) day 

period, Buyer may upon written notice delivered in accordance with Q 12, Notices, suspend 

future shipments except shipments already loaded into trucks. Seller shall, within ten (10) days 

afler receipt of Buyer's notice, provide Buyer with reasonable assurances that subsequent 

monthly deliveries of coal shall meet or exceed the Guaranteed Monthly Weighted Averages set 

forth in 0 6.1 and that the coal from the source will exceed the Rejection Limits set forth in tj 6.1. 

If Seller fails to provide such assurances within said ten (1 0) day period, Buyer may terminate 

this Agreement by giving written notice of such termination at the end of the ten (1 0) day period. 

Buyer's failure t0 terminate atier the end of such ten (1 0) day period shall not constitute a waiver 

for a continuing default or for any subsequent defaults. If Seller provides such assurances to 

Buyer's reasonable satisfaction, shipments hereunder shall resume and any tonnage deficiencies 

resulting from suspension may be made up at Buyer's sole option. Buyer shall not unreasonably 

withhold its acceptance of Seller's assurances, or delay the resumption of shipment. If Seller, 

after such assurances, fails to meet any of the Guaranteed Monthly Weighted Averages for any 

one (1)  month within the next six (6) months or if three (3) shipments are rejectable within any 

one (1) month during such six (6)  month period, then Buyer may terminate this Agreement and 

exercise all its other rights and remedies under applicable law and in equity for Seller's breach. 

14 
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All costs, expenses or damages incurred by Buyer in obtaining Seller's assurance that subsequent 

deliveries will conform to the quality specifications shall be paid to Buyer by Seller. 

SECTION 7. WEIGHTS, SAMPLING AND ANALYSIS. 

4 7. I Weights for Deliveries. The weight of the coal delivered hereunder by truck shall 

be determined on a per shipment basis by Buyer on the basis of scale weights at the Delivery 

Point unless another method is mutually agreed upon by the parties. The weight of the coal 

delivered hereunder by barge shall be determined on a per shipment basis by Seller on the basis 

of scale weights at the Delivery Point unless another method is mutually agreed upon by the 

parties. The scales of both shall be duly reviewed by an appropriate independent 

testing agency (such as the Department of Agriculture, Division of Weights and Measures) and 

maintained in a condition such that the weights are deemed accurate and reliable so as to be used 

for payment purposes in accordance with the terms and conditions of this Agreement. To ensure 

such accuracy and reliability, such scales shall be tested and shall comply with appropriate 

conditions for weighing pursuant to the National Institute of Standards and Technology 

Handbook 44 for such scales. Seller and Buyer shall have the right, at their own expense and 

upon reasonable notice, to have the scales checked for accuracy at any reasonable time or 

frequency. If the scales are found to be over or under the tolerance range allowable for the scales 

based on the National Institute of Standards and Technology Handbook 44, either party shall pay 

to the other any amuunts owed due to such inaccuracy for a period not to exceed the mid-point of 

time in days between the last test and the point in time at which the scale is found to be 
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inaccurate, provided however, the number of days shall not exceed one-half the number of days 

between scale tests. 

7.2 Sampling and Analysis for Deliveries. The sampling and analysis of the coal 

delivered hereunder shall be performed by Buyer for truck shipments and by Seller for barge 

shipments at the Delivery Point and the results thereof shall be accepted and used for the quality 

and characteristics of the coal delivered under this Agreement. Depending upon the mode (truck 

or barge) the party providing analysis shall send to the other by facsimile or via email a copy of 

its analysis within five (5) business days after sampling the applicable shipment. All truck 

shipment analyses shall be made in Buyer’s or Buyer’s contractor’s laboratory at Buyer’s expense 

in accordance with American Society of Testing and Measurement (hereinafter referred to as 

“A.S.T.M.”) practices and procedures. All barge shipment analyses shall be made in Seller’s or 

Seller’s contractor’s laboratory at Seller’s expense in accordance with A.S.T.M. practices and 

procedures. Samples for analyses: (i) shall be taken by the most current industry-accepted 

standard for the mechanical sampling system in place; (ii) shall be mutually acceptable to both 

parties; and (iii) shall be taken with a frequency and regularity sufficient to provide reasonably 

accurate representative samples of the deliveries made hereunder. Seller and Buyer represent that 

they are familiar with the sampling and analysis practices to be utilized hereunder, and find them 

to be acceptable. Either party shall notif) the other in writing of any significant changes in its 

sampling and analysis practices. Any such changes in either party’s or party’s contractor‘s 

sampling and analysis practices shall, except for A.S.T.M. accepted changes in practices, provide 

16 



Contract: BRE-09-016 

for no less accuracy than the sampling and analysis practices existing at the time of the execution 

of this Agreement, unless the parties otherwise mutually agree. Either party shall have the right, 

at its expense and upon reasonable notice, to visit the other's sample collection area, sampler and 

laboratory to review coal quality analysis processes and shall further have the right to suggest 

processes for improvement in accuracy at any reasonable time or frequency. 

Each sample taken by either party shall be divided into four (4) parts and put into airtight 

containers, properly labeled and sealed. One part shall be used for analysis; one part shall be 

used as a check sample, if the party in its sole judgment determines it is necessary; one part shall 

be retained until the twenty-fifth ( E l h )  of the month fallowing the month of unloading (the 

"Disposal Date") and shall be delivered to the other for analysis if a party SO requests before the 

Disposal Date; and one part ("Referee Sample") shall be retained until the Disposal Date. Seller 

must provide in a timely manner to Buyer all analysis results to enable Buyer to provide a 

composite of all the analyses for presentation to Seller by the fifteenth (Isth) day of the month 

following the month of unloading. Either party, upon reasonable notice to the other, shall have 

the right to have a representative present to observe the sampling and analyses performed by the 

other party. Unless a party requests a Referee Sample analysis before the Disposal Date, the 

party's analysis shall be used to determine the quality of the coal delivered hereunder. The 

Monthly Weighted Averages shall be determined by utilizing the individual Shipment analyses 

and the weight of each Shipment. 

" 
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If any dispute arises before the Disposal Date, the Referee Sample shall be submitted for 

analysis to an independent commercial testing laboratory ("Independent Lab") mutually chosen 

by Buyer and Seller. For each coal quality specification in question, a dispute shall be deemed 

not to exist and the party's analysis shall prevail and the analysis of the Independent Lab shall be 

disregarded if the analysis of the Independent Lab differs from the analysis by an amount equal to 

or less than: 

(i) 0.50% moisture 
(ii) 
(iii) 
(iv) 

0.50% ash on a dry basis 
100 Btdlb. on a dry basis 
0.10% sulfur on a dry basis. 

For each coal quality specification in question, if the analysis of the Independent Lab 

differs from the analysis of the party whose analysis was challenged by an amount more than the 

amounts listed above, then the analysis of the Independent Lab shall prevail and the party's 

analysis shall be disregarded. The cost of the analysis made by the Independent Lab shall be 

borne by party whose analysis was questioned, to the extent the analysis of the Independent Lab 

prevails and by the other party to the extent the questioned analysis prevails. By means of 

example, if Buyer questions Seller's analysis and Seller's analysis prevails, Buyer shall bear the 

costs of the Independent Lab. 

SECTION 8. PRICE, 

5 8.1 Base Price. The base price of the coal to be sold and delivered hereunder shall be 

determined according to the foliowing schedule as set out by Delivery Point and by quality as 
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nominated by Buyer on the basis of $/MMBTU F.O.B. Delivery Point as directed by Buyer 

(“Base Price”): 

Quality C 2010 Oualitv A Quality B 
I_ 

Sebree Station $1.990 $1.959 $I .923 

Steamport Dock $1.959 $1.929 $1.891 

- 201 1 Quality A Oualitv B Ouality C 

Sebree Station $2.039 $2.009 $1.971 

Steamport Dock $2.009 $1.979 $1.939 

8.2 Diesel Fuel Adiustment (Surcharge or Discount). In addition to the Base Price 

58.1 above, there shall be an adjustment to such price for changes in diesel fuel (surcharge or 

discount) for transportation purposes. The diesel fuel adjustment shall be adjusted effective on 

the first day of each month, beginning January 1,201 0, to reflect any change in the price of diesel 

fuel, calculated as follows: 

For every $0.10 increase or decrease in the base fuel price of $2.50 per gallon, the 

‘ truck delivery price shali adjust by one percent (1 %) accordingIy. 

Seller shall furnish Buyer with a copy of the appropriate and representative diesel fuel 

adjustment calculation, and any necessary and reasonable supporting documentation regarding 
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the price change above and/or below of the base fuel price of $2.50 per gallon. Seller shall 

submit any such diesel fuel price adjustment following the month of delivery. ' 

3 8.3 Payment Calculation. Payment shall be based solely upon the tonnage and BTUPLB 

received pursuant to Section 6. QUALITY, Section 7. WEIGHTS, SAMPLING AND 

ANALYSIS, and Section 8. BASE PRICE. If there are any adjustments pursuant to Section 6. 

OUALITY, such adjustments shall apply for the month the coal was delivered to the Delivery 

Point. 

SECTION 9. INVOICES, BILLING AND PAYMENT. 

3 9.1 Invoicing Address, Invoices will be sent to Buyer at the following address: 

Big Rivers Electric Corporation 
201 Third Street (physical zip'code 42420) + 
P.O. Box 24 
Henderson, Kentucky 424 19-0024 
Attn.: Supervisor, Fuels Accounting 

With a copy to: 

Big Rivers Electric Corporation 
201 Third Street (physical zip code 42420) 
P.O. Box 24 
Henderson, Kentucky 424 19-0024 
Attn.: Director, Fuels Procurement 

Ej 9.2 Payment Procedures for Coal Shipments. For all coal delivered pursuant to Article 

5 hereof, and unloaded from truck and/or barge, as the case may be, between the first (1 st) and 

fifteenth (15th) days of any calendar month, Buyer shall make preliminary payment for one- 
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hundred percent ( 1  00%) of the amount owed for the coal (based on the assumption that the coal 

will meet all guaranteed monthly quality parameters) by the twenty-fifth (25th) day of such 

month of unloading, except that, if the twenty-fifth (25th) is not a regular work day, payment 

shall be made on the next regular work day. All preliminary payments shall be calculated based 

upon the then current Base Price on a cents per MMBTU basis as calculated by the guaranteed 

monthly weighted average RTU/lb. Seller shall invoice Buyer for all coal deiivered pursuant to 

Article 5 hereof, and unloaded at the Delivery Point between the first (1st) and fifteenth (15th) 

days of any calendar month by the 20th of the month, based upon the then current 3ase Price on a 

cents per MMBTU basis as calculated by the guaranteed monthly weighted average BTU/lb. 

For all coal delivered, as defined in Article 5 hereof, and unloaded at the Delivery Point 

between the sixteenth (16th) and the last day of any calendar month, Buyer shall make a payment 

for one-hundred percent (1 00%) of the amount owed for the coal by the tenth ( I  0th) day of the 

month following the month of unloading, except that, if the tenth (10th) is not a regular work 

day, payment shall be made on the next regular work day. Also by the tenth (1 0Ih) day of the 

month following the month of unloading of coal at the Delivery Point, a reconciliation of 

amounts paid and amounts owed during said month shall be made, including, any adjustments for 

any applicable discounts or other adjustments provided herein, except that, if the tenth ( I  0th) is 

not a regular work day, payment shall be made on the next regular work day. Seller shall invoice 

Buyer for all coal delivered pursuant to Article 5 hereof, and unloaded at the Delivery Point 

between the sixteenth (16th) and last day of any calendar month by the 5Ih day of the following 
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month, based upon the then current Rase Price on a cents per MMBTU basis as calculated by the 

guaranteed monthly weighted average BTU/lb. X f l  / I  1 q l l b  

In the event Seller notifies Buyer that a pattern has developed whereby payments are not 

being paid when due, as set forth herein, Buyer shall review its internal approval and payment 

procedures and remedy such payment practices, if any develop. Except as provided in 5 9.3 

below, the amount of any correct invoice not paid within five ( 5 )  business days when due, shall 

bear interest at six percent (6.0%) per annum based from the date due until such time as the 

payment is made in full to Seller. 

Seller shall provide Buyer its bank wiring and A.C.H. instructions at least twa weeks 

prior to first scheduled payment. 

$9.3 Withholding. Buyer shall have the right to withhold from payment of any billing or 

billings (i) any sums which it is not able in good faith to veri5 or which it athenvise in good 

faith disputes and ( i i )  any amounts owed to Buyer from Seller. Buyer shall notify Seller 

promptly in writing of any such issue, stating the basis of its claim and the amount it intends to 

withhold. If such disputed amount or damage or likely damages exceed $100,000, Seller shall 

have the right to suspend shipments until such time as the dispute is resolved and settlement of 

withholding occurs. 

Payment by Buyer, whether knowing or inadvertent, of any amount in dispute shall not be 

deemed a waiver of any claims or rights, by Buyer with respect to 

payments made. Any disputed amounts withheld by Buyer that are 

any disputed amounts or 

later found to have been 
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withheld improperly, other than amounts disputed resulting from errors, lack of documentation, 

or other related incidents surrounding any disputed amount or similar legitimate and reasonable 

disputes, shall be subject ta interest at eight percent (8.0%) per annum based from the date due 

until such time as the payment is made in full to Selier. 

SECTION 10. FORCE MAJEURE. 

fj 10.1 General Force Maieure. If either party hereto is delayed in or prevented from 

performing any of its obligations or from utilizing the coal sold under this Agreement due tu acts, 

of God, war, riots, civil insurrection, acts of the public enemy, terrorism, strikes, lockouts, labor 

disputes, disturbances or unrest, damage to plants, equipment or facilities, fires, floods or 

earthquakes, inability to obtain permits or authorizations from any governmental authority after 

prudent and timely submission and application of same, mine accidents that are solely 

responsible for delaying or preventing performance of Seller, or unanticipated conditions in coal 

seams not discernable by prudent engineering which are beyond the reasonable control and 

without the fault or negligence of the party affected thereby, then the obligations of both parties 

hereto shall be suspended to the extent made necessary by such event; provided that the affected 

party 'gives written notice to the other party as early as practicable of the nature and probable 

duration of the farce majeure event. Failure to give such notice and to furnish the designated 

information shall,be deemed a waiver of the affected party's rights under this fj 10. The party 

declaring force majeure shall exercise due diligence to avoid the force majeure event or shorten 
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its duration and will keep the other party advised as to the continuance of the force majeure 

event. 

During any period in which Seller’s ability to perform hereunder is affected by a force 

majeure event, Seller shall not deliver any coal to any other buyers to whom Seller’s ability to 

supply is similarly affected by such farce majeure event unless contractually committed to do so 

at the beginning of the force majeure event; and further shall deliver to Buyer under this 

Agreement at least a pro rata portion (on a per ton basis) of its total contractual commitments for 

all its buyers in place at the beginning of the force ‘majeure event to whom Seller’s ability to 

supply is similarly affected by such force majeure event. 

An event which affects the Seller’s ability to obtain Substitute Coal will not be considered 

a force majeure event hereunder. Events of force majeure as defined above affecting a supplier 

or contractor of a party hereto, other than for the production and shipping of coal, will be treated 

as the affected party’s force majeure provided that the affected party diligently and promptiy 

obtains an alternate source of supply or services. 

Buyer reserves the right to purchase replacement coal from other sources during the 

occurrence of a force majeure event affecting Seller and Seller reserves the right to seIl coal to 

third parties during the occurrence of a force majeure event affecting Buyer. If tonnage 

deficiencies result From a Seller’s or Buyer’s declared force majeure event lasting thirty (30) days 

or less, such deficiencies may be made up at the non-affected party’s sole option on a mutually 

agreed-upon schedule. Any tonnage deficiencies resulting from a Seller’s or Buyer‘s declared 
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force majeure event lasting longer than thirty (30) days shalL not be made up except by mutual 

agreement of the parties. 

[n the event that a situation of force majeure that materially affects a party's ability to 

perform its obligations hereunder continues for a period exceeding sixty (60) days, then the party 

not claiming force majeure may elect to terminate this Agreement by giving written notice to the 

affected party. In the event of such termination, neither party shall have any further liability to 

the other except for those obligations or liabilities which may have accrued with respect to 

performance or defaults prior to said termination. 

Notwithstanding anything herein to the contrary, if an event occurs that would otherwise 

be a force majuere event under this Section 10.1, but Seller is still able to perform its obligations 

hereunder by delivering coal from one or more of the Coal Properties (or portions thereof) that 

are not affected by such force majuere event without adversely affecting Seller's ability to meet 

its obligations to deliver coal to third parties pursuant to then existing contracts, then such event 

shall not be considered a force majuere event hereunder. 

10.2 Environmental Law Force Ma-ieure. The parties recognize that, during the 

continuance of this Agreement, legislative or regulatory bodies or the courts may adopt or amend 

environmental laws, regulations, policies and/or restrictions which will make it impossible or 

commercially impracticable for Buyer to utilize this or like kind and quality coal which thereafter 

would be delivered hereunder. If as a result of the adoption or amendment of such laws, 

regulations, policies, or restrictions, or change in the interpretation or enforcement thereof, Buyer 
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decides that it will be impossible or commercially impracticable (uneconomical) for Buyer to 

utilize such coal, Buyer shall so notify Seller, and thereupon Buyer and Seller shall promptly 

consider whether corrective actions can be taken in the mining and preparation of the coal at 

Seller's mine and/or in the handling and utilization of the coal at Buyer's generating station; and 

if in Buyer's sale judgment such actions will not, without unreasonable expense to Buyer, make it 

possible and commercially practicable for Buyer tq so utilize coal which thereafter would be 

delivered hereunder without violating, or creating the potential for violation of, any applicable 

law, regulation, policy or order, Buyer shall have the right, upon the later of sixty (60) days 

notice to Seller or the effective date of such restriction, to terminate this Agreement without 

further obligation hereunder on the part of either party hereto except for those obligations or 

liabilities which may have accrued with respect to performance or defaults prior to said 

termination. 

SECTION 11, CHANGES. 

Buyer ,or Seller may, by mutual agreement, at any time by written notice pursuant to rj 12 

of this Agreement, make changes within the general scope of this Agreement in any one or more 

of the following: quality of coal or coal specifications, quantity of coal, method or time of 

shipments, place of delivery (including transfer of title and risk of loss), method(s) of weighing, 

sampling or analysis, or government imposition as hereinafter defined, and such other provision 

as may affect the suitability and amount of coal for Buyer's generating stations. 
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For the purposes of this Agreement, Government Imposition shall be defined as (i)"taxes 

(other than state or federal income taxes or payroll taxes), (ii) fees and/or costs, including those 

occasioned by compliance with interpretations of law in farce on the date of this Agreement, but 

only if, the interpretations are issued by a court, governmental agency, or regulatory body, and 

are different from the interpretations of the relevant laws as they existed on the date of this 

Agreement (other than fees and/or costs which (a) are brought about by the inefficient operations 

of Seller, (b) are attributable to Seller's negligence, or (c) are the result of criminal fines or 

penalties imposed on Seller by any government or governmental agency and relating to the 

mining, production, severance, preparation, or sale of the coal). The Base Price includes all 

Government impositions as of the date of this Agreement. 

If any such change makes necessary or appropriate an increase or decrease in the then 

current Base Price of coal, or in any other provision of this Agreement, an equitable adjustment 

shall be negotiated in good faith regarding changes in: price, whether current or future or both, 

and/or in such other provisions of this Agreement as are affected directly or indirectly by such 

change, and the Agreement shall thereupon be modified in writing accordingly. 

Any claim by the Seller far adjustment under this 4 I 1  shall be asserted within thirty (30) 

days after the date of Seller's receipt of the written notice of change, it being understood, 

however that Seller shall not be obligated to proceed under this Agreement as changed until an 

equitable adjustment has been agreed upon. The parties agree to negotiate promptly and in good 

faith for a period not to exceed thirty (30) days from the date of notice provided by the party 
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seeking adjustment, to agree upon the nature and extent of any equitable adjustment. In the event 

the parties cannot agree upon an adjustment, this Agreement shall terminate ninety days from the 

date on which negotiations cease. 

SECTlON 12. NOTICES. 

9 12.1 Form and Place of Notice. Any official notice, request for approval or other 

document required or permitted to be given under this Agreement shall be in writing, unless 

otherwise provided herein, and shall be deemed to have been sufficiently given when delivered in 

person, transmitted by facsimile or other electronic media, delivered to an established mail 

service for same day or overnight delivery, or dispatched in the United States mail, postage 

prepaid, 'for mailing by first class, certified, or registered mail, return receipt requested, and 

addressed as follows: 

If to Buyer: 

If to Seller: 

Big Rivers Electric Corporation 
201 Third Street (physical zip code 42420) 
P.O. Box 24 
Henderson, Kentucky 4241 9-0024 
Attn: Director, Fuels Procurement 

Allied Resources, Inc. 
15 New Steamport Road 
Sebree, Kentucky 42455 
Attn: President 

8 12.2 Change of Person or Address. Any party may change the person or address 

specified above upon giving written notice to the other party of such change. 
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fj 12.3 Electronic Data Transmittal. Seller hereby agrees, at Seller’s reasonable cost, to 

electronically transmit shipping notices andlor other data to Buyer in a format acceptable to and 

established by Buyer upon Buyer‘s reasonable request. Buyer shall provide Seller with the 

appropriate format and will inform Seller as to the electronic data transmission requirements at 

the appropriate time. 

SECTION 13. INDEMNITY AND INSURANCE. 

13.1 Indemnity. Seller agrees to indemnify and save harmless Buyer, its officers, 

directors, employees and representatives from any responsibility and liability for any and all 

claims, demands, losses, legal actions for personal injuries, including death, property damage and 

pollution (including reasonable inside and outside attorney’s fees) (the “Claims”) (i) relating to 

the trucks provided by Seller or Seller‘s contractor while such trucks are delivering coal to the 

Delivery Point, (ii) due to any failure of Seller, their respective employees, agents, 

representatives, contractors or subcontractors, to comply with any laws, regulations or 

ordinances, relative to Seller’s performance of this Agreement, or (iii) due to the acts or 

omissions of Seller, their respective employees, agents, representatives, contractors or 

subcontractors. 

Buyer agrees to indemnify and save harmless Seller, its officers, directors, employees and 

representatives from any responsibility and liability for any and all Claims relating to the 
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ownership or use of the coal from and after the time that the coal is delivered to Buyer at the 

Delivery Point. 

6 13.2 Insurance. Seller agrees to carry insurance coverage with minimum limits as 

follows. 

(a) Commercial General Liability, including Completed Operations and Contractual 

Liability, $ I  ,000,000 single limit liability. 

(b) Automobile General Liability, $1,000,000 single limit liabiiity. 

( c )  In addition, Seller shall carry excess liability insurance covering the foregoing perils 

in the amount of $4,000,000 for any one occurrence, 

(d) Workers' Compensation and Employer's Liability with statutory limits. 

If any of the above policies are written on a claims made basis, then the retroactive date 

of the policy or policies will be no later than the effective date of this Agreement. Prior to the 

execution of this Agreement, Certificates of Insurance satisfactory in form to the Buyer and 

signed by the Seller's insurer shall be supplied by the Seller to the Buyer evidencing that the 

above insurance is in force and that not less than thirty (30) calendar days written notice will be 

given to the Buyer prior to any cancellation or material reduction in coverage under the policies. 

The Seller shall cause its insurer to waive all subrogation rights against the Buyer respecting all 

losses or claims arising from performance hereunder. Evidence of such waiver satisfactory in 

form and substance to the Buyer shall be exhibited in the Certificate of Insurance mentioned 

above. Seller's liability shall not be limited to its insurance coverage. 
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SECTION 14. TERMINATION FOR DEFAULT. 

If either party hereto commits a material breach of any of its obligations under this 

Agreement at any time, including but not limited to a breach of a representation or warranty, then 

the other party has the right to give written notice describing such breach and stating its intention 

to terminate this Agreement no sooner than fifteen (15) days after the date of the notice (the 

"Notice Period"). If such material breach is curable and the breaching party cures such material 

breach within the Notice Period, then the Agreement shall not be terminated due to such material 

breach. If such material breach is not curable or the breaching party fails to cure such material 

breach within the Notice Period, then this Agreemcnt shall terminate at the end of the Notice 

Period in addition to all the other rights and remedies available to the aggrieved party under this 

Agreement and at law and in equity. 

SECTION 15. TAXES, DUTIES AND FEES. 

Seller shall pay when due, and the price set forth in fi 8 of this Agreement shall be 

inclusive of, all taxes, duties, fees and other assessments of whatever nature imposed by 

governmental authorities with respect to the transactions contemplated under this Agreement 

except as provided in Sectian 1 1 .  Changes. - 

SECTION 16. DOCUMENTATION AND RlGHT OF AUDIT. 

3 1  
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Seller and Buyer shall maintain all records and accounts pertaining to payments, 

quantities, quality analyses, and source for all coal supplied under this Agreement for a period 

lasting through the term of this Agreement and for two (2) years thereafter. Buyer and Seller 

shall have the right at no additional expense to audit. copy and inspect such recotds and accounts 

at any reasonable time upon reasonable notice during the term of this Agreement and for two (2) 

years thereafter. 

SECTlON 17. EOUAL EMPLOYMENT OPPORTUNITY. 

To the extent applicable, Seller shall comply with all of the following provisions which 

are incorporated herein by reference: Equal Employment Opportunity regulations set forth in 4 I 

CFR 5 60-1.4(a) and (c) prohibiting discrimination against any employee or applicant for 

employment because of race, color, religion, sex, or national origin; Vietnam Era Veterans 

Readjustment Assistance Act regulations set forth in 41 CFR 5 50-250.4 relating to the 

employment and advancement of disabled veterans and veterans of the Vietnam Era; 

Rehabilitation Act regulations set forth in 41 CFR-5 60-741.4 relating to the employment and 

advancement of qualified disabled employees and applicants for employment; the clause known 

as "Utilization of Small Business Concerns and Small Business Concerns Owned and Controiled 

by Socially and Economically Disadvantaged Individuals" set forth in 15 USC 5 637(d)(3); and 

subcontracting plan requirements set forth in 15 USC lj 637(d). 

SECTION 18. COAL PROPERTY INSPECTIONS. 
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Buyer and its representatives and others as may be required by applicable laws, 

ordinances and regulations shall have the right, but not the obligation, upon reasonable notice at 

reasonable times and at their own expense to inspect the Coal Property, including the loading 

facilities, scales, sampling system(s), wash plant facilities, and mining equipment for 

conformance with this Agreement. Seller shall undertake reasonable care and precautions to 

prevent personal injuries to any representatives, agents or employees of Buyer (collectively, 

"Visitors") who inspect the Coal Property. Any such Visitors shall comply with Seller's 

regulations and rules regarding conduct on the work site, made known to Visitors prior to entry, 

as well as safety measures mandated by state or federal rules, regulations and jaws. Buyer 

understands that coal mines and related facilities are inherently high-risk environments, Buyer's 

failure to inspect the Coal Property or to object to defects therein at the time Buyer inspects the 

same shall not be construed as constituting an approval of Seller's mining plan or mining 

practices, relieve Seller of any of its responsibilities, nor be deemed to be a waiver of any of 

Buyer's rights hereunder. 

SECTION 19. MISCELLANEOUS. 

8 19.1 Applicable Law. This Agreement shall be construed in accordance with the laws 

of the Commonwealth of Kentucky, and all questions of performance of obfigations hereunder 

shall be determined in accordance with such laws, without regard to choice of Jaw principles. 
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19.2 Headings. The paragraph headings appearing in this Agreement are for 

. convenience only and shall not affect the meaning or interpretation of this Agreement. 

Ij 19.3 Waiver, The failure of either party to insist on strict performance of any 

provision of this Agreement, or to take advantage of any rights hereunder, shall not be construed 

as a waiver of such provision or right. 

5 19.4 Remedies Cumulative. Remedies provided under this Agreement shall be 

cumulative and in addition to other remedies provided under this Agreement or by law or in 

equity. 

Ij 19.5 Severability. If any provision of this Agreement is found contrary to law or 

unenforceable by any court of law, the remaining provisions shall be severable and enforceable in 

accordance with their terms, unless such unlawful or unenforceable provision is material to the 

transactions contemplated hereby, in which case the parties shall negotiate in good faith a 

substitute provision. 

Ij 19.6 Binding Effect. This Agreement shall bind and inure to the benefit of the parties 

and their successors and assigns. 

9 19.7 Assignment. Neither party may assign this Agreement or any rights or 

obligations hereunder without the prior written consent of the other party, which consent shall 

not be unreasonably withheld or denied. Notwithstanding the foregoing, no consent is required 

for an assignment or other transfer by a party as part of a merger, reorganization or consolidation 

involving such party. 

34 



Con tract: BRE-09-016 
CI 

6 19.8 Entire Agreement. This Agreement contains the entire agreement between the 

parties as to the subject matter hereof, and there are no representations, understandings or 

agreements, oral or written, which are not included herein. 

0 19.9 Amendments. Except as otherwise provided herein, this Agreement may not be 

amended, supplemented or otherwise modified except by written instrument signed by both 

parties hereto. 

5 19. I O  Brokers. Seller hereby indemnifies and holds Buyer harmless from all losses, 

costs, demands, and expenses Buyer may incur in connection with claims made against Buyer by 

any brokers claiming by, through or on behalf of Seller arising from this Agreement. 

SECTION 20. CONFIDENTIALITY 

Seller and Buyer agree to maintain in strict confidence the terms and conditions of this 

Agreement and any information or data relating hereto exchanged or obtained by the parties 

during negotiation and performance of this Agreement. Neither Buyer nor Seller shall disclose 

any of the terms and conditions hereof to any third party (except to affiliates of Seller or Buyer) 

without the prior written consent of the other party, except where such disclosure may be 

required by law or in connection with a judicial or administrative proceedings before courts, 

regulatory bodies, or agencies such as the Kentucky Public Service Commission involving a 

party hereto, in which event the party intending to make such disclosure shall advise the other in 

advance and cooperate to minimize the disclosure to the extent possible. The obligations of 
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Buyer and Seller arising under this lj 20, shall continue for a period of three (3) years following 

termination or expiration of this Agreement. 

SECTION 21. ETHICAL DEALING 

Each party represents and warrants that it has not given or received and shall not give or 

receive tiny commission, payment, kickback, secret rebate or other thing of value to or from any 

employee or agent of the other party or to any supplier of services in connection with this 

Agreement. Each party acknowledges that the giving or receiving of any such commission, 

payment, kickback, secret rebate or other thing of value constitutes a breach of ethical standards, 

is potentially in violation of applicable law and may resuft in immediate termination of this and 

other outstanding agreements between the parties. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

on the date corresponding to each of their signature blocks below, but this Agreement shall be 

effective as of the date first above written. 

BUYER: 

BIG RIVERS ELECTRIC COMPANY 

Mark A. Bailey U 
Chief Executive Officer and President 

Date: /-/979 -.- 

SELLER 

Chester M. Thomas 

President 

Date: 1- / k - / O  
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COAL SUPPLY AGMEMENT 

This Coal Supply Agreement (the “Agreement”) dated as of December 30,2009, by and 

between; (i) BIG RIVERS ELECTRIC CORPORATION, a Kentucky corporation, 201 Third 

Street, Henderson, Kentucky 42420 (“Buyer”); and (ii) Alliance Coal, LLC, a Delaware limited 

liability company, having an address of 1717 South Boulder Avenue, Suite 400, Tulsa, 

Oklahoma 741 19 (“Seller”), and ALLIANCE COAL SALES, a division of AIliance Coal, LLC, 

having an address of 1717 South Boulder Avenue, Suite 400, Tulsa, Oklahoma 741 19 (the 

“SeIIer’s Agent”) establishes the terns and conditions pursuant to which the Buyer shall 

purchase and the Seller shall sell coal of the qualities and quantities described herein. The 

following terms constitute all of the terns and conditions of the binding agreement between the 

parties regarding this transaction. Seller agrees to sell and deliver, and Buyer agrees to buy and 

accept, bituminous coal of quality, quantity, price, and on the terms and conditions stated in this 

Agreement. 

W I T  N E S S E T  H: 

WHEREAS, Buyer desires to purchase steam coal; and 

WHEREAS, Buyer and Seller desire to enter into a coal supply agreement pursuant to 

which the Seller will supply coal to Buyer under the terms as set forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for 

other good and valuable consideration, the receipt and suficiency of which are hereby 

acknowledged, the parties hereto agree as follows: 
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SECTION 1. GENERAL. 

(a) The above recitals are true and correct and comprise a part of this Agreement. 

(b) Seller will sell to Buyer, and Buyer will buy from Seller steam coal under all the 

terms and conditions of this Agreement. 

(c) Each covenant, representation and warranty given by Seller herein is a material 

inducement for Buyer to enter into this Agreement. 

SECTION 2. TERM. The term of this Agreement shall commence on January 1,201 0 

and shall continue through December 31,2010, unless earlier terminated as specifically provided 

herein. 

SECTION 3. QUANTITY. 

tj 3.1 Base Ouantity. Seller shall sell and deliver and Buyer shall purchase and accept 

delivery of the following annual base quantity of coal ("Base Quantity"). 

Base Ouantity (tons) 

2010 680,000 

8 3.2 Delivew Schedule. Seller shall deliver the Base Quantity in approximately equal 

monthly installments during the calendar year. Buyer and Seller agree to work in good faith to 

establish or make necessary changes in previously established delivery schedules to the extent 

possible given Seller's operational logistics and schedules with its other customers and Buyer's 

operational logistics and schedules with its other suppliers. 
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Time is of the essence with respect to Seller’s delive~y of coal and Buyer’s acceptance of 

deliveries of coal; however, Buyer’s right to reject coal pursuant to $6.4 shall not be duly 

affected by such timely delivery. A failure by Seller to deliver coal or by Buyer to accept coal in 

accordance with the provisions of this 8 3.2, other than a failure resulting from a force majeure 

event, as defined in 5 10 hereof, shall constitute a material breach within the meaning of $ 14 of 

this Agreement. 

SECTION 4. SOURCE. 

Ij 4.1 Source. During the term of this Agreement, Seller shall mine and supply the coal 

sold hereunder from any one or more of the mines currently owned or controlled by either 

Hopkins County Coal, LLC, Warrior Coal, LLC or Webster County Coal, LLC (collectively, the 

“Coal Properties”); provided that all coal sold by Seller hereunder shall comply with all of the 

terms and conditions hereof, including without limitation, the quality specifications provided in 

Section 6.  The decision regarding which one or more of the Coal Properties will source the coal 

sold hereunder at any given time shall be at Seller’s sole discretion. If Alliance Coal, LLC, or 

any of its affiliates, acquire or come into the control of a new mine after the date hereof, such 

new mine shall be added as an additional source under this Section 4.2, upon the written notice 

by Seller to Buyer of the addition of such new source. In the event a new mine is added as a 

source by Seller pursuant to the preceding sentence, such new mine shall be automatically 

included, from and after the date of the notice, in the definition of “Coal Properties”. 

$ 4.2 Assurance of Operation and Reserves. Seller represents and warrants that the Coal 

Property contains economically recoverable coal of a quality and in quantities which will be 
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sufficient to satis@ all the requirements of this Agreement. Seller agrees and warrants that it or 

its producer will have adequate machinery, equipment and other facilities to produce, prepare and 

deliver coal in the quantity and of the quality required by this Agreement. 

5 4.3 Non-Diversion of Coal. Seller agrees and warrants that it will not, without Buyer’s 

express prior written consent, use or sell coal, from the Coal Property in a way that will reduce 

the economically recoverable balance of coal in the Coal Property to an amount of coal less than 

that required to be supplied to Buyer 

6 4.4 Relationship of the Parties. The Parties agree that they are not and will not hold 

themselves out as partners, joint venturers, employees, agents or representatives of each other. 

Nothing herein contained shall be construed as creating a single enterprise, joint venture, agency, 

partnership, joint employer, owner-contractor, or lessor-lessee relationship between Buyer and 

S el I er. 

Seller shall have sole and exclusive authority to direct and control its respective activities 

and operations, and those of any subcontractors, undertaken in the performance of Seller’s 

obligations under this Agreement. Seller shall exercise full and complete control over its 

respective work force and labor relations policies. Buyer shall have no authority or control over 

Seller’s operations or work force. 

SECTION S. DELIVERY. 

ij 5.1 Delivew Point. The coal shall be delivered to Buyer F.O.B. coal pile at Buyer’s 

Sebree Generating Complex located at 9000 Highway 2096, Robards, Kentucky or F.O.B. coal 

pile Energy Dock located at 128 Eastwood Ferry Road, Sebree, Kentucky as directed by Buyer 
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(the “Delivery Point”). Buyer may also elect another delivery point; however, any additional 

expense or savings as a result of the election of an alternate delivery point shall be for Buyer’s 

account. 

tj 5.2 Title/Risk of Loss. Title to and risk of loss of coal sold hereunder will pass to 

Buyer and the coal will be considered to be delivered when trucks containing the coal are fully 

unloaded by Seller’s trucking contractor at the Delivery Point. 

SECTION 6. OUALITY. 

tj 6.1 Specifications. (a) The coal delivered hereunder shall conform to the following 

specifications on an “as received” basis pursuant to Buyer’s election of quality: 

Quality A Guaranteed Monthly Rejection Limits 
Specifications Weighted Average b e r  shipment) 
BTULB. min. 12,000 < 11,700 

Ash 
Moisture 
S u l k  

Max. 8.00 lbs./MIMBTU > 10.50 lbs./MMBTU 
Max. 8.00 lbs./MMBTU > 9.50 Ibs./MMl3TIJ 
Max. 2.88 lbs./MMBTU 3.08 lbs./lMMBTU 

Quality B Guaranteed Monthly Rejection Limits 
Specifications Weighted Averaee b e r  shiDmen t) 
BTUkB. min. 11,800 < 11,500 

Ash 
Moisture 
Sulhr 

Max. 10.00 Ibs./MA4BTU 12.50 Ibs./MMBTU 
Max. 9.00 Ibs./MMIBTU 10.50 Ibs./MMBTU 
Max. 2.89 lbs./MMBTU 3.10 lbs./MMBTU 
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Quality C Guaranteed Monthly 
Specifications Weighted Average 
BTULB. min. 11,500 

Ash 
Moisture 
Sulfilr 

Max. 12.50 lbs./MMBTU 
Max. 9.00 lbs./MMBTU 
Max. 3.13 lbs./MMBTIJ 

Quality D Guaranteed Monthly 
Specifications Weiphted Averape 
BTULB. min. 11,000 

Ash 
Moisture 
Sulfur 

Max. 15.00 1bs.NMBTU 
Max, 9.00 Ibs./MMBTU 
Max. 3.25 Ibs./MMBTU 

All Oualities (Ibs./MMBTU) 
Sulfilr min, 1.90 
Chlorine max. 0.15 
Fluorine max. .02 
Nitrogen max. 1.35 

Arsenic (ug/g) max. 15 
Vanadium (ug/g) max. 75 

SIZE (3’’ x 0”): 
Top size (inches)” max. 3” 
Fines (% by wgt) 
Passing 1/4” screen max. 50% 

% BY WEIGHT: 

VOLATILE min. 35 
FIXED CARBON min. 40 
GRINDABILITY (HGI) min. 52 

Rejection Limits 
h e r  Shipment) 
< 11,200 

> 15.00 lbs./MMBTIJ 
> 10.50 lbs./MMBTU 
> 3.33 Ibs./MMBTU 

Rejection Limits 
jper shipment) 
< 10,700 

> 17.50 lbs./MMBTU 
> 10.00 lbs./MMBTU 
> 3.45 lbs./MMBTU 

1.70 
> 0.17 
> .03 

1.55 

> 20 
> 130 

> 4” 

33 
< 38 
< 50 
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ASH FUSION TEMPERATURE (OF) (ASTM Dl8571 

REDUCING ATMOSPHERE 
Initial Deformation min. 1960 
Softening ( H = V  min. 2000 
Softening (EI=1/2W) min. 2070 
Fluid min. 2300 

OXIDIZING ATMOSPHERE 
Initial Deformation min. 2310 
Softening (H=W) min. 2360 
Softening (H=1/2W) min. 2430 
Fluid min. 2580 

min. 1940 
min. 1980 
min. 2050 
min. 2280 

min. 2290 
min. 2340 
min. 2410 
min. 2560 

* All the coal will be of such size that it will pass through a screen having circular 

perforations three (3) inches in diameter, but shall not contain more than fifty-five percent (55%) 

by weight of coal that will pass through a screen having circular perforations one-quarter (1/4) of 

an inch in diameter. 

Note: As used herein: > means greater than; 
< means less than. 

5 6.2 Election of Ouality. Buyer may reasonably elect deliveries of a single quality, or 

multiple qualities, from the qualities listed under 5 6.1 Specifications. Buyer shall speci@ the 

quality of coal to be delivered by praviding oral, followed by written notice (which may be by 

electronic correspondence) to Seller specifying the monthly quantity for a particular quality of 

coal to be purchased by Buyer. Buyer and Seller agree to work in good faith to make changes in 

previously established delivery schedules for a particular quantity and quality of coal to the 
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extent possible given Seller’s operational logistics and schedules with its other customers and 

Buyer’s operational logistics and schedules with its other suppliers. 

4 6.3 Definition of “Shioment”. As used herein, a “shipment” shall mean: one (1) 

day’s delivery of loaded coal trucks in accordance with Buyer’s sampling and analyzing 

practices. Buyer shall not be responsible for improperly loaded trucks in the event Seller controls 

or contracts the truck delivery and/or truck loading process. Furthermore, Buyer has the right to 

refuse delivery of over-weight or improperly loaded trucks. 

4 6.4 Rejection. Buyer has the right, but not the obligation, to reject any shipment 

which fail(s) to conform to the Rejection Limits set forth in 4 6.1. Buyer must reject such coal 

within seventy-two (72) hours of receipt of the coal analysis provided for in 3 7.2 or such right to 

reject is waived. Buyer has the further right, but not the obligation, to reject within seventy-two 

(72) hours of receipt, any shipment which contains extraneous materials, which include, but are 

not limited to, slate, rock, wood, corn husks, mining materials, metal, steel, etc. (“Debris”) as 

determined by Buyer. 

In the event Buyer rejects such non-conforming coal, title to and risk of loss of the coal 

shall be considered to have never passed to Buyer and Buyer may, at its sole option, stop the non- 

conforming shipment in route, prevent the unloading of the non-conforming shipment, return the 

coal to Seller or mutually agree with Seller upon a disposition for such coal shipment, all at 

Seller’s cost and risk. 

Seller shall replace the rejected coal within five ( 5 )  working days from notice of rejection 

with coal exceeding the Rejection Limits set forth in 9 6.1. If Seller fails to replace the rejected 
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coal within such five (5) working day period or the replacement coal is rightfully rejected, Buyer 

may purchase coal from another source in order to replace the rejected coal. Seller shall 

reimburse Buyer for (i) any amount by which the actual price plus transportation costs to Buyer 

of such coal purchased from another source exceeds the price of such coal under this Agreement 

plus transportation costs to Buyer from the Delivery Point; and (ii) any and all transportation, 

storage, handling, or other directly related expenses that have been incurred by Buyer for 

rightfully rejected coal. 

If the non-conforming shipment has been unloaded at Buyer’s generating station prior to 

the receipt of the coal analysis provided for in $ 7.2, Buyer and Seller shall, at Buyer’s option, 

confer for the purpose of reaching agreement on an adjustment to the Base Price to be paid for 

such coal . 
In the event Buyer and Seller are unable to reach an agreement concerning an adjustment 

to the Base Price, Buyer may, at its sole option, and upon written notice to Seller, require Seller 

to remove all coal constituting the non-conforming shipment from the Delivery Point all at 

Seller’s cost and risk. Seller shall remove such coal within five ( 5 )  days after receipt of Buyer’s 

written notice relating thereto. 

The remedies set forth herein, except as provide for in Section 6.5, are Buyer’s sole and 

exclusive remedies for Seller’s non-conforming shipments. 

If Buyer fails to reject a shipment of non-conforming coal which it had the right to reject 

for failure to meet any or all of the Rejection Limits set forth in $ 6.1 or because such shipment 

contained Debris, then such non-conforming coal shall be deemed accepted by Buyer; however, 
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the quantity Seller is obligated to sell to Buyer under the Agreement shall be reduced by the 

amount of each such non-conforming shipment which is not rejected. Further, for shipments 

containing Debris, the estimated weight of such materiab shall be deducted from the weight of 

that shipment. 

ij 6.5 Suspension and Termination. If the coal sold hereunder during two consecutive 

months or more, or for any two (2) months in a six (6) month period, fails to meet the two or 

more of the Guaranteed Monthly Weighted Averages as nominated and as set forth in (j 6.1, or if 

nine (9) shipments are rejectable in any thirty (30) day period, Buyer may upon written notice 

delivered in accordance with (j 12, Notices, suspend future shipments except shipments already 

loaded into trucks. Seller shall, within ten (10) days after receipt of Buyer’s notice, provide 

Buyer with reasonable assurances that subsequent monthly deliveries of coal shall meet or exceed 

the Guaranteed Monthly Weighted Averages set forth in (j 6.1 and that the coal from the source 

will exceed the Rejection Limits set forth in $ 6.1. If Seller fails to provide such assurances 

within said ten (10) day period, Buyer may terminate this Agreement by giving written notice of 

such termination at the end of the ten (IO) day period. Buyer’s failure to terminate after the end 

of such ten (10) day period shall not constitute a waiver for a continuing default or for any 

subsequent defaults. If Seller provides such assurances to Buyer’s reasonable satisfaction, 

shipments hereunder shall resume and any tonnage deficiencies resulting from suspension may 

be made up at Buyer’s sole option. Buyer shali not unreasonably withhold its acceptance of 

Seller’s assurances, or delay the resumption of shipment. If Seller, after such assurances, fails to 

meet any of the Guaranteed Monthly Weighted Averages for any one (1) month within the next 
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six (6)  months or if three (3) shipments are rejectable within any one (1) month during such six 

(6)  month period, then Buyer may terminate this Agreement and exercise all its other rights and 

remedies under applicable law and in equity for Seller's breach. All costs, expenses or damages 

incurred by Buyer in obtaining Seller's assurance that subsequent deliveries will conform to the 

quality specifications shall be paid to Buyer by Seller. 

SECTION 7. WIGHTS, SAMPLING AND ANALYSIS. 

6 7.1 Weights for Deliveries. The weight of the coai delivered hereunder by truck shall 

be determined on a per shipment basis by Buyer on the basis of scale weights at the Delivery 

Point unless another method is mutually agreed upon by the parties. Such scales shall be duly 

reviewed by an appropriate independent testing agency and maintained in a condition such that 

the weights are deemed accurate and reliable so as to be used for payment purposes in 

accordance with the terms and conditions of this Agreement. To ensure such accuracy and 

reliability, such scales shall be tested and shall comply with appropriate conditions for weighing 

pursuant to the National Institute of Standards and Technology Handbook 44 for such scales. 

Seller shall have the right, at Seller's expense and upon reasonable notice, to have the scales 

checked for accuracy at any reasonable time or fiequency. If the scales are found to be over or 

under the tolerance range allowable for the scales based on the National Institute of Standards 

and Technology Handbook 44, either party shall pay to the other any amounts owed due to such 

inaccuracy for a period not to exceed the mid-point of time in days between the last test and the 

point in time at which the scale is found to be inaccurate, provided however, the number of days 

shall not exceed one-half the number of days between scale tests. 
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Q 7.2 Sampling and Analysis for Deliveries. The sampling and analysis of the coal 

delivered hereunder shall be performed by Buyer at the Delivery Point and the results thereof 

shall be accepted and used for the quality and characteristics of the coal delivered under this 

Agreement, except as otherwise provided for herein. Buyer shall send to Seller by facsimile or 

via email a copy of Buyer’s analysis within five (5) business days after sampling the applicable 

shipment. AI1 analyses shall be made in Buyer’s or Buyer’s contractor’s laboratory at Buyer’s 

expense in accordance with American Society of Testing and Measurement (hereinafter referred 

to as “A.S.T.M.”) practices and procedures. Samples for analyses: (i) shall be taken by the most 

current industry-accepted standard for the mechanical sampling system in place; (ii) shall be 

mutually acceptable to both parties; and (iii) shall be taken with a frequency and regularity 

sufficient to provide reasonably accurate representative samples of the deliveries made 

hereunder. Seller represents that it is familiar with the sampling and analysis procedures 

described above and finds them to be acceptable. Buyer shall notify Seller in writing of any 

significant changes in Buyer’s sampling and analysis practices. Any such changes in Buyer’s or 

Buyer’s contractor’s sampling and analysis practices shall, except for A.S.T.M. accepted changes 

in practices, provide for no less accuracy than the sampling and analysis practices existing at the 

time of the execution of this Agreement, unless the parties otherwise mutually agree. Seller shall 

have the right, at Seller‘s expense and upon reasonable notice, to visit Buyer’s or Buyer’s sample 

collection area, sampler and Buyer’s andlor Buyer’s contractor’s laboratory to review coal quality 

analysis processes and shall fbrther have the right to suggest processes for improvement in 

accuracy at any reasonable time or frequency. 

12 



Contract: BRE-09-015 

Each sample taken by Buyer shall be divided into four (4) parts and put into airtight 

containers, properly labeled and sealed. One part shall be used for analysis by Buyer; one part 

shall be used by Buyer as a check sample, if Buyer in its sole judgment determines it is 

necessary; one part shall be retained by Buyer until the twenty-fifth (25'h) of the month following 

the month of unloading (the "Disposal Date") and shall be delivered to Seller for analysis if 

Seller so requests before the Disposal Date; and one part ("Referee Sample") shall be retained by 

Buyer until the Disposal Date. Buyer shall provide a composite of all the analysis for 

presentation to Seller by the fifteenth (1 5*) day of the month following the month of unloading. 

Seller, on reasonable notice to Buyer, shall have the right to have a representative present to 

observe the sampling and analyses performed by Buyer or Buyer's contractor. Unless Seller 

requests a Referee Sample analysis before the Disposal Date, Buyer's analysis shall be used to 

determine the quality of the coal delivered hereunder. The Monthly Weighted Averages shall be 

determined by utilizing the individual Shipment analyses and the weight of each Shipment. 

If any dispute arises before the Disposal Date, the Referee Sample retained by Buyer shall 

be submitted for analysis to an independent commercial testing laboratory ("Independent Lab") 

mutually chosen by Buyer and Seller. For each coal quality specification in question, a dispute 

shall be deemed not to exist and Buyer's analysis shall prevail and the analysis of the 

Independent Lab shall be disregarded if the analysis of the Independent Lab differs fiom the 

analysis of Seller by an amount equal to or less than: 

(i) 0.50% moisture 
(ii) 
(iii) 

0.50% ash on a dry basis 
100 Btdlb. on a dry basis 
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2010 
Sebree Complex 
Energy Dock 

(iv) 0.10% sulfur on a dry basis. 

For each coal quality specification in question, if the analysis of the Independent Lab 

differs from the analysis of Buyer by an mount  more than the amounts listed above, then the 

anaiysis of the Independent Lab shall prevail and Buyer’s analysis shall be disregarded. The cost 

of the analysis made by the Independent Lab shall be borne by Seller to the extent that Buyer’s 

analysis prevails and by Buyer to the extent that the analysis of the Independent Lab prevails. 

SECTION 8. PRICE. 

5 8.1 Base Price. The base price of the coal to be sold and delivered hereunder shall be 

determined according to the following schedule as set out by Delivery Point and by quality as 

nominated by Buyer on the basis of $/MMBTII F.O.B. Delivery Point as directed by Buyer 

(“Base Price”): 

Quality A Quality B Quality C Quality D Ail prices 
12,000 Btu 11,800 Btu 11,500 Btu 11,000 Btu $/MMBTW 

$2.060 $2.06 1 $2.063 $2.065 
$2.048 $2.048 $2.050 $2.052 

tj 8.2 Diesel Fuel Adiustrnent (Surcharge or Discount). In addition to the Base Price 

Q8.1 above, there shall be an adjustment to such price for changes in diesel he1 (surcharge or 

discount) for transportation purposes. The diesel fuel adjustment shall be adjusted effective on 

the first day of each month, beginning January 1,2010, to reflect any change in the price of diesel 

fuel, calculated as follows: 
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BPG = Base he1 price per gallon is $2.50 per gallon. 

APG = The adjustment for each month shall be based upon the average price 

reported for the second month preceding the month of delivery in the Energy Information 

Administration Weekly Retail &-Highway Diesel Prices -- Average All Types (Dollars 

per Gallon, including all Taxes) for the Midwest No. 2 Diesel Retail Sales by All Sellers 

(Cents per Gallon) found under the link Spreadsheet of Complete Diesel Historical Data 

(worksheet name Cell Data 2 M Diesel Prices All types) (the ‘%.LA, Report”). 

If the applicable average monthly price reported in the E.I.A. Report for the second month 

preceding the month of delivery exceeds or is less than $2.50 per gallon, the price of coal during 

the month of delivery shall be either increased or decreased by $0.04 per ton for each $0.10 per 

gallon, on a pro rata basis, that the applicable second preceding month the E.I.A. Report price 

either exceeds or is less than $2.50 per gallon. 
. 

For example and avoidance of doubt, a calculation formula is provided. 

Formula: APG - BPG = Positive (surcharge) or negative (discount) change in per gallon 

price of fbel. For $0.10 increase or decrease in the cost of diesel fbel, the per ton surcharge or 

discount shall be $0.04 per ton, fractions pro rata. 

Seller shall furnish Buyer with a copy of the appropriate E.I.A. Repart information, 

calculation, and any necessary and reasonable supporting documentation on the average diesel 

fuel price with each fbel surcharge andor discount submitted prior to each month of delivery. 
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5 8.3 Pavment Calculation. Payment shall be based solely upon the tonnage and BTULB 

received pursuant to Section 6. QUALITY and Section 7. WIGHTS, SAMPLING AND 

ANALYSIS. If there are any quality adjustments pursuant to Section 9.2 , such adjustments 

shall apply for the month the coal was delivered to the Delivery Point. 

SECTION 9. INVOICES, BILLING AND PAYMENT. 

9 9.1 Invoicine, Address. Invoices will be sent to Buyer at the following address: 

Big Rivers Electric Corporation 
201 Third Street (physical zip code 42420) 
P.O. Box 24 
Henderson, Kentucky 424 19-0024 
Attn.: Supervisor, Fuels Accounting 

With a copy to: 

Big Rivers Electric Corporation 
201 Third Street (physical zip code 42420) 
P.O. Box 24 
Henderson, Kentucky 4241 9-0024 
Attn.: Director, Fuels Procurement 

0 9.2 Pavment Procedures for Coal Shipments. For all coal delivered pursuant to Article 

5 hereof, and unloaded at the Delivery Point between the first (1st) and fifteenth (15th) days of 

any calendar month, Buyer shall make preliminary payment for one-hundred percent (100%) of 

the amount owed for the coal (based on the assumption that the coal will meet all guaranteed 

monthly quality parameters) by the twenty-fifth (25th) day of such month of unloading, except 

that, if the twenty-fifth (25th) is not a regular work day, payment shall be made on the next 

regular work day. All preliminary payments shall be calculated based upon the then current Base 
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Price on a cents per MMBTU basis as calculated by the guaranteed monthly weighted average 

BTU/lb. Seller shall invoice Buyer for all coal delivered pursuant to Article 5 hereof, and 

unloaded at the Delivery Point between the first (1st) and fifteenth (15th) days of any calendar 

month by the 20th of the month, based upon the then current Base Price on a cents per MMBTU 

basis as calculated by the guaranteed monthly weighted average BTU/lb. 

For all coal delivered, as defined in Article 5 hereof, and unloaded at the Delivery Point 

between the sixteenth (16th) and the last day of any calendar month, Buyer shall make a payment 

for one-hundred percent (1 00%) of the amount owed for the coal by the tenth (10th) day of the 

month following the month of unloading, except that, if the tenth (10th) is not a regular work 

day, payment shall be made on the next regular work day. Also by the tenth (loth) day of the 

month following the month of unloading of coal at the Delivery Point, a reconciliation of 

amounts paid and amounts owed during said month shall be made, including, any adjustments for 

any applicable discounts or other adjustments provided herein, except that, if the tenth (10th) is 

not a regular work day, payment shall be made on the next regular work day. Seller shall invoice 

Buyer for all coal delivered pursuant to Article 5 hereof, and unloaded at the Delivery Point 

between the sixteenth (16th) and last day of any calendar month by the 5th day of the following 

month, based upon the then current Base Price on a cents per MMF3TU basis as calculated by the 

guaranteed monthly weighted average BTU/lb. 

h the event Seller notifies Buyer that a pattern has developed whereby payments are not 

being paid when due, as set forth herein, Buyer shall review its internal approval and payment 

procedures and remedy such payment practices, if any develop. Except as provided in 5 9.3 
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below, the amount of any correct invoice not paid within five ( 5 )  business days when due, shall 

bear interest at six percent (6.0%) per annum based from the date due until such time as the 

payment is made in full to Seller. 

Seller shall provide Buyer its bank wiring and A.C.H. instructions at least two weeks 

prior to first scheduled payment. 

9.3 Withholding. Buyer shall have the right to withhold &om payment of any billing or 

billings (i) any sums which it is not able in good faith to verify or which it otherwise in good 

faith disputes and (ii) any amounts owed to Buyer from Seller. Buyer shall notify Seller 

promptly in writing of any such issue, stating the basis of its claim and the amount it intends to 

withhold. If such disputed amount or damage or likely damages exceed $100,000, Seller shall 

have the right to suspend shipments until such time as the dispute is resolved and settlement of 

withholding occm. 

Payment by Buyer, whether knowing or inadvertent, of any amount in dispute shall not be 

deemed a waiver of any claims or rights by Buyer with respect to any disputed amounts or 

payments made. Any disputed amounts withheld by Buyer that are later found to have been 

withheld improperly, other than amounts disputed resulting fkom errors, lack of documentation, 

or other related incidents surrounding any disputed amount or similar legitimate and reasonable 

disputes, shall be subject to interest at six percent (6.0%) per annum based from the date due 

until such time as the payment is made in full to Seller, 

SECTION 10. FORCE MAJEURE. 
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4 10.1 General Force Majeure. Notwithstanding anything herein to the contrary, if an 

event occurs that would otherwise be a force majeure event under this Section 10.1, but either 

Party is still able to perform its obligations hereunder, (in Seller's case, after taking into account 

all of Seller's then existing obligations to deliver coal to third parties from the unaffected Coal 

Properties through one or more of the Coal Properties (or portions thereof) that are not affected 

by such force majeure event), then such event shall not be considered a force majeure event 

hereunder. If either party hereto is delayed in or prevented fiom performing any of its obligations 

or from utilizing the coal sold under this Agreement due to acts of God, war, riots, civil 

insurrection, acts of the public enemy, terrorism, strikes, iockouts, labor disputes, disturbances or 

unrest, damage to plants, equipment or facilities, fires, floods or earthquakes, inability to obtain 

permits or authorizations from any governmental authority after prudent and timely submission 

and application of same, mine accidents that are solely responsible for delaying or preventing 

performance of Seller, roof falls, roof and floor intrusions, geologic pressure which traps 

equipment, underground flooding, build up of methane gas or any other mining conditions which 

cause unusually dangerous and unsafe working conditions at the Coal Properties; extraordinary 

and unanticipated changes in coal seam characteristics at the Coal Properties related to a parting 

in the coal seam and/or a high sulfiu pocket which require Seller to retreat its affected mining 

units to other areas of its mining reserves at the Coal Properties, reduced productivity at the Coal 

Properties resulting from a labor dispute or compliance with Government Imposition as set forth 

in Section 11, and without the fault or negligence of the party affected thereby, then the 

obligations of both parties hereto shall be suspended to the extent made necessary by such event; 
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provided that the affected party gives written notice to the other party as early as practicable of 

the nature and probable duration of the force majeure event. Failure to give such notice and to 

furnish the designated information shall be deemed a waiver of the affected party’s rights under 

this yj 10. The party declaring force majeure shall exercise due diligence to avoid the force 

majeure event or shorten its duration and will keep the other party advised as to the continuance 

of the force majeure event. 

During any period in which Seller’s ability to perform hereunder is affected by a force 

majeure event, Seller shall not deliver any coal to any other buyers to whom Seller’s ability to 

supply is similarly affected by such force majeure event unless contractually committed to do so 

at the beginning of the force majeure event; and further shall deliver to Buyer under this 

Agreement at least a pro rata portion (on a per ton basis) of its total contractual commitments for 

ail its buyers in place at the beginning of the force majeure event to whom Seller’s ability to 

supply is similarly affected by such force majeure event. 

During any period in which Buyer’s abiIity ta perform hereunder is affected by a force 

majeure event, Buyer shall not purchase any coal from any other sellers unless contractually 

committed to do so at the beginning of the force majeure event; and fiuther shall purchase fiom 

Seller under this Agreement at least a pro rata portion (on a per ton basis) of its total contractual 

commitments for all its sellers in place at the beginning of the force majeure event with whom 

Buyer has contracted for the supply of coal. 

Events of force majeure as defined above affecting a supplier or contractor of a party 

hereto, other than for the production and shipping o f  coal, will be treated as the affected party’s 
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force majeure provided that the affected party diligently and promptly obtains an alternate source 

of supply or services. Force majeure does not include: (i) the loss of Buyer’s markets; (ii) a 

change in market conditions including the ability of the Seller to sell coal at a higher price; (iii) 

Seller’s inability to economically produce or obtain the coal; or (iv) Buyer’s inabiIity to 

economically purchase coal under this Agreement, including Buyer’s ability to buy other coal at a 

lower price, whether or not foreseeable. 

Buyer reserves the right to purchase replacement coal from other sources during the 

occurrence of a force majeure event affecting Seller and Seller reserves the right to sell coal to 

third parties during the occurrence of a force majeure event affecting Buyer. If tonnage 

deficiencies result from a Seller’s or Buyer’s declared force majeure event lasting thirty (30) days 

or less, such deficiencies may be made up at the non-affected party’s sole option on a mutually 

agreed-upon schedule. Any tonnage deficiencies resulting from a Seller’s or Buyer’s declared 

force majeure event lasting longer than thirty (30) days shall not be made up except by mutual 

agreement of the parties. 

In the event that a situation of force majeure that materially affects a party’s ability to 

perform its obligations hereunder continues for a period exceeding sixty (60) days, then the party 

not claiming force majeure may elect to terminate this Agreement by giving written notice to the 

affected party. In the event of such termination, neither party shall have any further liability to 

the other except for those obligations or liabilities which may have accrued with respect to 

performance or defaults prior to said termination. 
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9 10.2 Environmental Law Force Majeure. The parties recognize that, during the 

continuance of this Agreement, legislative or regulatory bodies or the courts may adopt or amend 

environmental laws, regulations, policies and/or restrictions which will make it impossible or 

comercially impracticable for Buyer to utilize this or like kind and quality coal which thereafter 

would be delivered hereunder. If as a result of the adoption or amendment of such laws, 

regulations, policies, or restrictions, or change in the interpretation or enforcement thereof, Buyer 

decides that it will be impossible or commercially impracticable (uneconomical) for Buyer to 

utilize such coal, Buyer shall so notify Seller, and thereupon Buyer and Seller shall promptly 

consider whether corrective actions can be taken in the mining and preparation of the coal at 

Seller’s mine and/or in the handling and utilization of the coal at Buyer’s generating station; and 

if in Buyer’s sole judgment such actions will not, without unreasonable expense to Buyer, make it 

possible and commercially practicable for Buyer to so utilize coal which thereafter would be 

delivered hereunder without violating, or creating the potential for violation of, any applicable 

law, regulation, policy or order, Buyer shall have the fight, upon the later of sixty (60) days 

notice to Seller or the effective date of such restriction, to terminate this Agreement without 

hrther obligation hereunder on the part of either party hereto except for those obligations or 

liabilities which may have accrued with respect to performance or defautts prior to said 

termination. 

SECTION 11. CHANGES. 

Buyer or Seller may, by mutual agreement, at any time by written notice pursuant to tj 12 

of this Agreement, make changes within the general scope of this Agreement in any one or more 
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of the following: quality of coal or coal specifications, quantity of coal, method or time of 

shipments, place of delivery (including transfer of title and risk of loss), method(s) of weighing, 

sampling or analysis, or government imposition as hereinafter defined, and such other provision 

as may affect the suitability and amount of coal for Buyer's generating stations. 

For the purposes of this Agreement, Government Imposition shall be defined as changes 

in (i) taxes (other than state or federal income taxes or payroll taxes), (ii) fees andor (iii) costs as 

a result of action by any level of government or administrative agency, including those changes 

occasioned by compliance with interpretations or enforcements of law in force on the date of this 

Agreement, but only if', the interpretations or enforcements are issued by a court, governmental 

agency, or regulatory body, and are different from the interpretations or enforcements of the 

relevant laws as they existed on the date of this Agreement (other than fees and/or costs which 

(a) are brought about by the inefficient operations of Seller, (b) are attributable to Seller's 

negligence, or (c) are the result of criminal fines or penalties imposed on Seller by any 

government or governmental agency and relating to the mining, production, severance, 

preparation, or sale of the coal). The Base Price includes all Government Impositions as of the 

date of this Agreement. 

If any Government Imposition occurs during the term of this Agreement, Seller shall 

make a claim for an equitable pro rata adjustment equal to the change in costs based upon 

Buyer's apportionment of tonnage. 

Any claim by the Seller for adjustment under this (j 11 shall be asserted as soon as Seller 

is able to determine the cost increase or decrease impact after the date of the Government 
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Imposition, it being understood, however that Seller shall not be obligated to proceed under this 

Agreement until an equitable adjustment has been agreed upon. The parties agree to negotiate 

promptly and in good faith for a period not to exceed thirty (30) days from the date of notice 

provided by the party seeking adjustment, to agree upon the nature and extent of any equitable 

adjustment. In the event the parties cannot agree upon an adjustment, this Agreement shall 

terminate ninety days from the date on which negotiations cease. 

Any claim by the Seller for adjustment under this 9 11 which is asserted after the 

expiration date of this Agreement which is retroactive in nature shall be submitted as soon as 

Seller is able to determine the cost increase or decrease impact, but in no event later than April 

30,201 1. In the event the parties cannot agree upon an adjustment, the Parties shall submit the 

matter to binding arbitration for determination of the price adjustment. Buyer shall be afforded 

full discovery at its expense of any and all documentation regarding any claim. Buyer and Seller 

shall mutually agree to the selection of the arbitrator. The fees paid to the arbitrator shall be 

shared equally between Buyer and Seller. Buyer and Seller shall each bear their own legal fees 

and expenses in connection with the arbitration. 

SECTION 12. NOTICES. 

6 12.1 Form and Place of Notice. Any official notice, request for approval or other 

document required or permitted to be given under this Agreement shall be in writing, unless 

otherwise provided herein, and shall be deemed to have been sufficiently given when delivered in 

person, transmitted by facsimile or other electronic media, delivered to an established mail 

service for same day or overnight delivery, or dispatched in the United States mail, postage 
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prepaid, for mailing by first class, certified, or registered mail, return receipt requested, and 

addressed as follows: 

If to Buyer: Big Rivers Electric Corporation 
201 Third Street (physical zip code 42420) 
P.O. Box 24 
Henderson, Kentucky 424 19-0024 
Attn: Director, Fuels Procurement 

If to Seller: Warrior Coal, LLC. 
171 7 South Boulder Ave, Suite 400 
Tulsa, OK 741 19 
Attn: General Manager - Contract Administration 

With Copy To: Alliance Coal Sales 
31 10 Fairview Drive, Suite 1 1 1 
Owensboro, Kentucky 42303 
Attn: General Manager - Central Region Sales 

5 12.2 Change of Person or Address. Any party may change the person or address 

specified above upon giving written notice to the other party of such change. 

4 12.3 Electronic Data Transmittal. Seller hereby agrees, at Seller's reasonable cost, to 

electronically transmit shipping notices andor other data to Buyer in a format acceptable to and 

established by Buyer upon Buyer's reasonable request. Buyer shall provide Seller with the 

appropriate format and will inform Seller as to the electranic data transmission requirements at 

the appropriate time. 

SECTION 13. INDEMNlTY AND INSURANCE. 
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Q 13.1 Indemnity. Seller agrees to indemnify and save harmless Buyer, its officers, 

directors, employees and representatives from any responsibility and iiability for any and all 

claims, demands, losses, legal actions for personal injuries, including death, and property damage 

(the “Claims”) (i) relating to the trucks provided by Seller or Seller’s contractor while such 

trucks are delivering coal to the Delivery Point, (ii) due to any failure of Seller, their respective 

employees, agents, representatives, contractors or subcontractors, to comply with any laws, 

regulations or ordinances, relative to SeIler‘s performance of this Agreement, or (iii) due to the 

acts or omissions of Seller, and its respective employees, agents, representatives, contractors or 

subcontractors, in performing Seller’s obligations specifically set forth under this Agreement,. 

Buyer agrees to indenmi9 and save harmless Seller, its officers, directors, employees and 

representatives from any responsibility and liability for any and all Claims relating to ) the 

ownership or use of the coal %om and after the time that the coal is delivered to Buyer at the 

Delivery Point. 

Q 13.2 Insurance. Seller agrees to carry insurance coverage with minimum limits as 

folIows. 

(a) Commercial General Liability, including Completed Operations and Contractual 

Liability, $1,000,000 single limit liability. 

(b) Automobile General Liability, $1,000,000 single limit liability. 

(c) In addition, Seller shall carry excess liability insurance covering the foregoing perils 

in the amount of $4,000,000 for any one occurrence. 
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(d) Workers' Compensation and Employer's Liability with statutory limits. 

If any of the above policies are written on a claims made basis, then the retroactive date 

of the policy or policies will be no later than the effective date of this Agreement. Prior to the 

execution of this Agreement, Certificates of Insurance satisfactory in form to the Buyer and 

signed by the Seller's insurer shall be supplied by the Seller to the Buyer evidencing that the 

above insurance is in force and that not less than thirty (30) calendar days written notice will be 

given to the Buyer prior to any cancellation or material reduction in coverage under the policies. 

The Seller shall cause its insurer to waive all subrogation rights against the Buyer respecting all 

losses or claims arising from performance hereunder. Evidence of such waiver satisfactory in 

form and substance to the Buyer shall be exhibited in the Certificate of Insurance mentioned 

above. Seller's liability shall not be limited to its insurance coverage. 

SECTION 14. TERMINATION FOR DEFAULT. 

If either party hereto commits a material breach of any of its obligations under this 

Agreement at any time, including but not limited to a breach of a representation or warranty, then 

the other party has the right to give written notice describing such breach and stating its intention 

to terminate this Agreement no sooner than fifteen (15) days after the date of the notice (the 

"Notice Period"). If such material breach is curable and the breaching party cures such material 

breach within the Notice Period, then the Agreement shall not be terminated due to such material 

breach. If such material breach is not curable or the breaching party fails to cure such material 

breach within the Notice Period, then this Agreement shall terminate at the end of the Notice 
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Period in addition to all the other rights and remedies available to the aggrieved party under this 

Agreement and at law and in equity. 

SECTION 15. TAXES, DUTIES AND FEES. 

Seller shall pay when due, and the price set forth in 6 8 of this Agreement shall be 

inclusive of, all taxes, duties, fees and other assessments of whatever nature imposed by 

governmental authorities with respect to the transactions contemplated under this Agreement 

except as provided in Section 1 1. Changes. 

SECTION 16. DOCUMENTATION AND RIGHT OF AUDIT. 

Seller and Buyer shall maintain all records and accounts pertaining to payments, 

quantities, quality analyses, and source for all coal supplied under this Agreement for a period 

lasting through the term of this Agreement and for two (2) years thereafter. Buyer and Seller 

shall have the right at no additional expense to audit, copy and inspect such records and accounts 

at any reasonabIe time upon reasonable notice during the term of this Agreement and for two (2) 

years thereafter. 

SECTION 17. EQUAL EMPLOYMENT OPPORTUNITY. 

To the extent applicable, Seller shall comply with all of the following provisions which 

are incorporated herein by reference: Equal Employment Opportunity regulations set forth in 41 

CFR 60-1.4(a) and (c) prohibiting discrimination against any employee or applicant for 

employment because of race, color, religion, sex, or national origin; Vietnam Era Veterans 

Readjustment Assistance Act regulations set forth in 

employment and advancement of disabled veterans 
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Rehabilitation Act regulations set forth in 41 CFR 5 60-741.4 relating to the employment and 

advancement of qualified disabled employees and applicants for employment; the clause known 

as "Utilization of Small Business Concerns and Small Business Concerns Owned and Controlled 

by Socially and Economically Disadvantaged Individuals" set forth in 15 USC 5 637(d)(3); and 

subcontracting plan requirements set forth in 15 USC 5 637(d). 

SECTION 18. COAL PROPERTY INSPECTIONS. 

Buyer and its representatives and others as may be required by applicable laws, 

ordinances and regulations shall have the right, but not the obligation, upon reasonable notice at 

reasonable times and at their own risk and expense to inspect the Coal Property, including the 

loading facilities, scales, sampling system(s), wash plant facilities, and mining equipment for 

conformance with this Agreement. Seller shall undertake reasonable care and precautions to 

prevent personal injuries to any representatives, agents or employees of Buyer (collectively, 

"Visitors") who inspect the Coal Property. Any such Visitors shall comply with Seller's 

regulations and rules regarding conduct on the work site, made known to Visitors prior to entry, 

as well as safety measures mandated by state or federal rules, regulations and laws. Buyer 

understands that coal mines and related facilities are inherently high-risk environments. Buyer's 

failure to inspect the Coal Property or to object to defects therein at the time Buyer inspects the 

same shall not be construed as constituting an approval of Seller's mining plan or mining 

practices, relieve Seller of any of its responsibilities, nor be deemed to be a waiver of any of 

Buyer's rights hereunder. 

SECTION 19. MISCELLANEOUS. 
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0 19.1 Amlicable Law. This Agreement shall be construed in accordance with the laws 

of the Commonwealth of Kentucky, and all questions of performance of obligations hereunder 

shall be determined in accordance with such laws, without regard to choice of law principles. 

ij 19.2 Headinas. The paragraph headings appearing in this Agreement are for 

convenience only and shall not affect the meaning or interpretation of this Agreement. 

5 19.3 Waiver. The failure of either party to insist on strict performance of any 

provision of this Agreement, or to take advantage of any rights hereunder, shall not be construed 

as a waiver of such provision or right. 

6 19.4 Remedies Cumulative. Except for those remedies identified under this Agreement 

as exclusive remedies, any other remedies provided under this Agreement shall be cumulative 

and in addition to other remedies provided under this Agreement or by law or in equity, except 

that neither Party shall in any event be liable for any special, consequential, incidental, indirect, 

exemplary, or punitive damages, including without limitation lost profits, on account of any 

alleged default, breach of contract, negligence, or other act pursuant to this Agreement. 

9 19.5 Severabilitv. If any provision of this Agreement is found contrary to law or 

unenforceable by any court of law, the remaining provisions shall be severable and enforceable in 

accordance with their terms, unless such unlawful or unenforceable provision is material to the 

transactions contemplated hereby, in which case the parties shall negotiate in good faith a 

subs ti tu te provision. 

5 19.6 Binding Effect. This Agreement shaIl bind and inure to the benefit of the parties 

and their successors and assigns. 
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0 19.7 Ass iment .  Neither party may assign this Agreement or any rights or 

obligations hereunder without the prior written consent of the other party, which consent shall 

not be unreasonably withheld or denied. Notwithstanding the foregoing, no consent is required 

for an assignment or other transfer by a party as part of a merger, reorganization or consolidation 

involving such party. 

Q 19.8 Entire Agreement. This Agreement contains the entire agreement between the 

parties as to the subject matter hereof, and there are no representations, understandings or 

agreements, oral or written, which are not included herein. 

Q 19.9 Amendments. Except as otherwise provided herein, this Agreement may not be 

amended, supplemented or otherwise modified except by written instrument signed by both 

parties hereto. 

yj 19.10 Brokers. Seller hereby indemnifies and holds Buyer harmless from all losses, 

costs, demands, and expenses Buyer may incur in connection with claims made against Buyer by 

any brokers claiming by, through or on behalf of Seller arising from this Agreement. 

SECTION 20. CONFlDENTIALITY 

Seller and Buyer agree to maintain in strict confidence the terms and conditions of this 

Agreement and any infonnation or data relating hereto exchanged or obtained by the parties 

during negotiation and perfonname of this Agreement. Neither Buyer nor Seller shall disclose 

any of the terms and conditions hereof to any third party (except to affiliates of Seller or Buyer) 

without the prior written consent of the other party, except where such disclosure may be 

required by law or in connection with a judicial or administrative proceedings before courts, 
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regulatory bodies, or agencies such as the Kentucky Public Service Commission involving a 

party hereto, in which event the party intending to make such disclosure shall advise the other in 

advance and cooperate to minimize the disclosure to the extent possible. The obligations of 

Buyer and Seller arising under this 20, shall continue for a period of three (3) years following 

termination or expiration of this Agreement. 

SECTION 21. ETHICAL DEALING 

Each party represents and warrants that it has not given or received and shall not give or 

receive any commission, payment, kickback, secret rebate or other thing of value to or from any 

employee or agent of the other party or to any supplier of services in connection with this 

Agreement. Each party acknowledges that the giving or receiving of any such commission, 

payment, kickback, secret rebate or other thing of value constitutes a breach of ethical standards, 

is potentially in violation of applicable law and may result in immediate termination of this and 

other outstanding agreements between the parties. 

(Signature page follows) 

32 



Con tract: BRE-09-015 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

on the date corresponding to each of their signature bIocks below, but this Agreement shall be 

effective as of the date first above written. 

BUYER: SELLER: 

BIG RIVERS ELECTRIC COMPANY ALLIANCE COAJ-,, LLC. 

Mark A. Bailey Robert G. Sachse 

Chief Executive Officer and President Executive Vice President 

Date: </fh Date: 12+30-O? 
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