
Via Hand-Delivery 

Roger R. Cowden 
(859) 244-3236 
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February 17,20 10 

Mr. Jeff Derouen 
Executive Director 
Kentucky Public Service Commission 
P.O. Box 615 
21 1 Sower Boulevard 
Frankfort, KY 40602-06 1 5 

Re: PSC Case No. 2009-00506 

Dear Mr. Derouen: 

Please find enclosed for filing with the Commission in the above-referenced case ail 
original and ten redacted copies of the responses of East Kentucky Power Cooperative, lnc. 
(“EKPC”), to the information requests contained in the Appendix to the Commission’s Order 
dated January 27, 2010, and EKPC’s Petition for Confidential Treatment of Infoimation. One 
copy of the designated confidential portions of the responses is enclosed in a sealed envelope. 

Roker Cowden 

Enclosures 

250 West Main Street, Suite 2800 Lexington, Kentucky 40507-1749 (859) 231-0000 (859) 231-001 1 fax www frostbrowntodd corn 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLJC SERVICE COMMISSION 

In the Matter of: 

AN EXAMINATION OF THE ) 
APPLICATION OF THE FUEL 1 
ADJUSTMENT CLAUSE OF EAST 1 
KENTUCKY POWER COOPERATIVE, ) CASE NO, 2009-00506 
INC. FROM MAY 1,2009 THROUGH ) 
OCTOBER 31,2009 ) 

PETITION FOR CONFIDENTIAL 
TREATMENT OF INFORMATION 

Comes now the petitioner, East Kentucky Power Cooperative, Inc. (“EKPC”) and, 

as grounds for this Petition for Confidential Treatment of Information (the “Petition”), 

states as follows: 

1. This Petition is filed in conjunction with the filing of EKPC’s responses to 

Requests 14, 19, and 20 contained in the Appendix to the order in this case dated January 

27, 2010, and relates to confidential information contained in those responses that is 

entitled to protection pursuant to 807 KAR 5:001 Section 7 and KRS 861.878 (1) (c) 1 

and related sections. 

2. The information designated as confidential in the subject responses includes 

the identification of coal vendors, and ranking of proposals under EKPC’s evaluation 

process, for all bids submitted to EKPC’s written and oral coal solicitations during the 

Fuel Adjustment Clause (“FAC”) period under review in this case. The tabulation sheets 

requested disclose critical information relating to EKPC’s current coal pricing and 

volume of usage, its proposal evaluation procedures, and its coal acquisition strategies. 



The infomation designated as confidential in the subject responses also includes the 

details of certain coal contracts. Allowing potential coal suppliers to access this 

information could provide them an unfair competitive advantage which could raise 

EKPC’s cost of power production and place it at an unfair competitive disadvantage in 

the market for surplus bulk power. Disclosure of this infomation to utilities, independent 

power producers and power marketers that compete with EKPC for sales in the bulk 

power market, would allow such competitors to determine EKPC’s power production 

costs for specific periods of time, or under various operating conditions, and to use such 

information to potentially underbid EKPC in transactions for the sale of surplus bulk 

power, which would constitute an unfair competitive disadvantage to EKPC. 

3. Confidential protection has been given by the Commission to the responses to 

data requests 19 and 20 in past cases by other jurisdictional utilities, based on the same 

grounds stated herein, and was originally granted to EKPC in PSC Case No. 2007-00523. 

4. Along with this Petition, EKPC has enclosed one copy of its responses to 

Requests 14, 19, and 20, with the confidential information identified by highlighting or 

other designation, and 10 copies of the complete responses, with the Confidential 

information redacted. The identified confidential information is not known outside of 

EKPC and is distributed within EKPC only to persons with a need to use it for business 

purposes. It is entitled to confidential treatment pursuant to 807 KAR 5:OOl Section 7 

and KRS $61.878(1)(c) 1, for the reasons stated hereinabove, as information which 

would pennit an unfair commercial advantage to competitors of EKTC if disclosed. The 

subject information is also entitled to protection pursuant to KRS §61.878(1)(c) 2 c, as 



records generally recognized as confidential or proprietary which are confidentially 

disclosed to an agency in conjunction with the regulation of a commercial enterprise. 

WHEREFORE, EKPC respectfblly requests the Public Service Commission to 

grant confidential treatment to the identified information and deny public disclosure of 

said information. 

RogdR.  Cowden 
Frost Brown Todd L,L,C 
250 West Main Street, Suite 2800 
Lexington, KY 40507-1 749 
(859) 23 1-0000 - Telephone 
(859) 23 1-00 1 1 - Facsimile 
Counsel for East Kentucky Power Cooperative, Inc. 

CERTIFICATE OF SERVICE 

This is to certifL that an original and 10 copies of the foregoing Petition for 

Confidential Treatment of Information in the above-styled case were hand-delivered to 

the Office of Jeffrey Derouen, Executive Director of the Kentucky Public Service 

Commission, 2 1 1 Sower Boulevard, Frankfort, Kentucky 4060 1 on February 17,20 10. 

for East Kentucky Power Cooperative, Inc. 

LEXLibrary 0000191 0227532 417893~1 



COMMONWEALTH OF KENTIJCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

AN EXAMINATION OF THE ) 
APPLICATION OF THE FUEL 1 
ADJUSTMENT CLAUSE OF EAST ) 

INC. FROM MAY 1,2009 THROIJGH 1 
OCTOBER 31,2009 ) 

KENTIJCKY POWER COOPERATIVE, ) CASE NO. 2009-00506 

CERTIFICATE 

STATE OF KENTUCKY ) 
) 

COUNTY OF CLARK ) 

Eiiiest W. Huff, being duly sworn, states that he has supervised the preparation of the 

responses of East Kentucky Power Cooperative, Inc. to the Public Service Commission Staff 

Data Requests contained in  tlie Appendix in the above-referenced case dated January 27, 201 0, 

and that tlie matters and things set forth therein are true and accurate to the best of her 

knowledge, inforination and belief, formed after reasonable iiiquiry. 

Subscribed and sworn before me on this 20 10. 
/l 

rm COMMISSION EXPIRES NOVEMBER 30,2013 
NOTARY ID 8409352 



COMMONWEALTH OF M3NTUCICY 

BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

AN EXAMINATION OF THE ) 
APPLICATION OF THE FUEL 1 
ADJUSTMENT CLAUSE OF EAST ) 

INC. FROM MAY 1,2009 THROUGH ) 
OCTOBER 31,2009 ) 

KENTUCKY POWER COOPERATIVE, ) CASE NO. 2009-00506 

CERTIFICATE 

STATE OF FXNTIJCKY ) 

COUNTY OF CLARK ) 
1 

Craig A. Johnson, being duly sworn, states that lie has sLipervised the preparation of the 

responses of East Kentucky Power Cooperative, Iiic. to the Public Service Coiiiiriissioii Staff 

Data Requests contained in the Appendix in the above-referenced case dated January 27, 201 0, 

and that the matters and things set forth therein are true and accurate to the best of her 

knowledge, information and belief, foriiied after reasoilable inquiry. 

Subscribed and sworii before iiie on this h?'$ay of cin/l.;y- 2010. 

i j iY  COMMISSION EXPIRES NOVEMBER 30,2013 
NOTARY ID #409352 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

AN EXAMINATION OF THE 1 
APPLICATION OF THE FUEL ) 
ADJUSTMENT CLAUSE OF EAST ) 
KENTUCKY POWER COOPERATIVE, ) CASE NO. 2009-00506 
INC. FROM MAY 1,2009 THROUGH ) 
OCTOBER 31,2009 1 

CERTIFICATE 

STATE OF KENTUCKY ) 

COUNTY OF CLARK ) 
) 

Julia J.  Tucker, being duly sworn, states that she has supervised the preparation of the 

responses of East Kentucky Power Cooperative, Inc. to the Public Service Commission Staff 

Data Requests contained in the Appendix in tlie above-referenced case dated January 27, 20 10, 

and that the matters and things set forth therein are true and accurate to the best of lier 

knowledge, information and belief, formed after reasonable inquiry. 

MY COMMISSION EXPIRES NOVEMBER 30,2013 
NOTARY ID #409352 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PIJBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

AN EXAMINATION OF THE ) 
APPLICATION OF THE FUEL ) 
ADJUSTMENT CLAIJSE OF EAST ) 
KENTUCKY POWER COOPERATIVE, ) CASE NO. 2009-00506 
INC. FROM MAY 1,2009 THROUGH 1 
OCTOBER 31,2009 ) 

CERTIFICATE 

STATE OF KENTIICKY ) 

COUNTY OF CLARK ) 
1 

Aiiii F. Wood, beiiig duly sworii, states that she has supervised the preparatioii of the 

respoiises of East ICeiitucky Power Cooperative, Iiic. to the Public Service Coininissioii Staff 

Data Requests coiitaiiied in the Appeiidix in the above-referenced case dated Jaiiuary 27, 20 10, 

aiid that the iiiatters and thiiigs set forth thereiii are true aiid accurate to the best of her 

icnowledge, illformatioil aiid belief, forined after reasoiiable inquiry. 

Subscribed arid sworii before iiie 011 this ay of February 20 10. 

MY COMMISSION EXPIRES NOVEMBER 30,2013 
NOTARY ID #409352 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

AN EXAMINATION OF THE ) 
APPLICATION OF THE FUEL 1 
ADJUSTMENT CLAUSE OF EAST ) 

INC. FROM MAY 1,2009 THROUGH ) 
OCTOBER 31,2009 1 

KENTUCKY POWER COOPERATIVE, ) CASE NO. 2009-00506 

RESPONSES TO COMMISSION STAFF’S INFORMATION REQUEST 
TO EAST KENTIJCKY POWER COOPERATIVE, INC. 

DATED JANUARY 27,2010 



EAST KENTUCKY POWER COOPERATIVE, INC. 

PSC CASE NO. 2009-00506 

PUBLIC SERVICE COMMISSION REQUEST DATED 01/27/10 

East Kentucky Power Cooperative, Inc. ("EKPC") hereby submits responses to the 

information requests contained in the Appendix to the Order of the Public Service 

Commission ("PSC") in this case dated January 27,2010. Each response with its 

associated supportive reference materials is individually tabbed. 





PSC Request 1 
Page 1 of 8 

EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FIJEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION RFQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 1 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 1. 

each vendor from whom coal was purchased and the quantities and nature of each 

purchase (e.g., spot or contract). 

For the period from May 1 , 2009 though October 3 1 , 2009, list 

Response 1. Please see pages 2 through 8 of this response. 
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Spot/Contract Order Number Supplier Quantity (Tons) 

Dale 
7 

May 2009 

GATLIFF COAL COMPANY 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETlNG LLC 

L, T Contract 

L T Contract 

Spot Market 

0000000120 

0000000124 

0000151.331 

16,922 75 

5,746 60 

1,884 56 

May 2009 24,553.91 

June 2009 

GATLIFF COAL COMPANY 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

L T Contract 

L T Contract 

Spot Market 

0000000120 

00000001 24 

0000151331 

17,248 1 3  

7,059 16 

6,687 94 

June 2009 3 0,9 9 5.2 3 
Julv 2009 

GATLIFF COAL COMPANY 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

0000000120 

0000000124 

0000151331 

00001513.32 

17,497.35 

11,500.56 

3,72 1.94 

4,477.21 

July 2009 37,197.06 

August 2009 

GATLIFF COAL. COMPANY 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

TRINITY COAL, MARKETING LLC 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

0000000120 

0000000124 

000015l33 1 

00001513.32 

17,139 90 

10,167 76 

5,077 40 

5,211 99 

3 7,5 9 7.0 5 August 2009 

September 2009 

GATLIFF COAL COMPANY 

TRINITY COAL MARKETING LLC 

TRINITY COAL. MARKETING LLC 

TRINITY COAL MARKETING LLC 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

0000000120 

0000000124 

000015l33 1 

00001513.32 

17,428 96 

5,245 52 

948 63 

5,350 57 

September 2009 28,973.68 

October 2009 

GATLMF COAL COMPANY 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

TRINITY COAL, MARKETING LLC 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

0000000120 

0000000 124 

0000151331 

0000151332 

17,045 75 

10,470 7 1 

2,119 22 

5,013.13 

October 2009 34,648.81 
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Supplier 

Mav 2009 

GATLIFF COAL COMPANY 

NATIONAL COAL CORPORATION 

TRINITY COAL MARKETING L,LC 

MOUNTAINSIDE COAL CO INC 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

IKERD TERMINAL COMPANY LLC 

June 2009 

GATLIFF COAL COMPANY 

NATIONAL COAL CORPORATION 
TRINITY COAL MARKETING LLC 

MOUNTAINSIDE COAL CO 1NC 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING L.LC 

July 2009 

GATLlFF COAL COMPANY 

NATIONAL COAL CORPORATION 

TRlNlTY COAL MARKETING LLC 

MOUNTAINSIDE COAL CO 1NC 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LLC 

August 2009 

GATLIFF COAL COMPANY 

NATIONAL COAL CORPORATION 

TRINITY COAL MARKETING LLC 

MOUNTAINSIDE COAL CO INC 

TRINITY COAL MARKETING LLC 

TRINITY COAL MARKETING LL.C 

SpotKontract Order Number 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

L T Contract 

L T Contract 
L T Contract 

L T Contract 

L T Contract 

Spot Market 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

L T Coiitract 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

0000000220 

0000000224 

0000000230 

00000002.32 

0000000234 

0000251293 

0000251.350 

May 2009 

0000000220 

0000000224 
00000002.30 

0000000232 

00000002.34 

0000251293 

June 2009 

0000000220 

0000000224 

0000000230 

0000000232 

0000000234 

0000251293 

July 2009 

0000000220 

0000000224 

0000000230 

0000000232 

0000000234 

000025 129.3 

Ouantitv (Tons) 

19,746 95 

3,537 09 

11,888 57 

9,386 14 

10,027 68 

5,199 81 

1,577 30 

61,363.54 

19,738 76 

2,178 37 
12,573 29 

11,023 30 

8,672 33  

3,864 46 

58,050.51 

20,161 44 

5,323 06 

12,108 37 

7,825 35 

9,864 1 9  

9,794 98 

65,077.99 

12,555 90 

2,461 13 

1,566 12 

8,826 68 

6,354 27 

3,328 15 

August 2009 41,098.25 
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September 2009 

GATLIFF COAL COMPANY 

NA 1 IONAL COAL CORPORATION 

TRINITY COAL MAIII<ETING LLC 

MOUNTAINSIDE COAL CO INC 

TRINITY COAL MARKETING L LC 

TRINITY COAL MARKETING LLC 

October 2009 

GATLIFF COAL COMPANY 

NATIONAL COAL CORPORA JlON 

TRlNl IY COAL MARICErlNG LLC 

MOUNTAINSIDE COAL co I N C  

1 RlNlTY COAL MARICE1 ING LLC 

TRINI I Y COAL MARICE1 ING L LC 

NIay 2009 

KOCI-I CARBON L.LC 

Spot/Contract 

L 1 Contiact 

L T Contiact 

I r CoIltlact 

L T Contiact 

L T Contiact 

Spot Mal ket 

L 1 Colltlact 

I. r C o t l m t  

L T Coiitiact 

L T Contiact 

L r Contlact 

Spot Maiket 

Spurlock#l 

Order Number 

0000000220 

0000000224 

0000000230 

0000000232 

0000000234 

0000251293 

September 2009 

0000000220 

0000000224 

0000000230 

0000000232 

0000000234 

0000251293 

October 2009 

Spot Mailtet 0000351334 

May 2009 

Scrubber Coal 
Mav 2009 

ARMS1 RONG COAL COMPANY INC 

AMERICAN ENERGY CORPOIU1 ION 

OXFORD MINING COMPANY 

WILLIAMSON ENERGY LLC 

WI IlTE COUNTY COAL I LC 

lAMES RIVER COAL SALES INC 

PATRIOT COAL SALES L I  C 
COAL NETWORK INC 

L 1 Contiact 

L T Contiact 

L 1 Contiact 

L 1 Contiact 

L 1 Contiact 

Spot Mailtet 

Spot Mailtet 
Spot Mal ket 

0000000500 

0000000502 

0000000504 

0000000506 

000000050s 

0000551291 

0000551299 
0000551371 

May 2009 

Quantitv (Tons) 

12,867 47 

2,622 SO 

7,281 27 

6,633 10 

5,SS4 64 

3,376 S6 

38.666.14 

6,772 33 

2,617 60 

7,429 25 

S,020 26 

6,471 23 

5,413 34 

36,724.01 

3,396 00 

3,396.00 

27,607 00 

3 I ,509 00 

12,97S 00 

6,370 00 

10,873 00 

7,866 00 

4330 00 
1 1,359 00 

113,392.00 
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June 2009 

ARMSTRONG COAL COMPANY INC 

AMERICAN ENERGY CORPORATION 

OXFORD MINING COMPANY 

WILLIAMSON ENERGY LLC 

WHITE COUNTY COAL LLC 

JAMES RIVER COAL SALES INC 

PATRIOT COAL SALES LLC 

COAL NETWORK INC 

July 2009 

ARMSTRONG COAL COMPANY INC 

AMERICAN ENERGY CORPORATION 

OXFORD MINING COMPANY 

WILLIAMSON ENERGY L,LC 

WILLIAMSON ENERGY LLC 

WHITE COUNTY COAL L,LC 

JAMES RIVER COAL SALES INC 

PATRIOT COAL SALES LLC 

COAL NETWORK INC 

August 2009 

ARMSTRONG COAL COMPANY INC 

AMERICAN ENERGY CORPORATION 

OXFORD MINING COMPANY 

WILLIAMSON ENERGY LLC 

WHITE COUNTY COAL LLC 

JAMES RIVER COAL SALES INC 

PATRIOT COAL SALES LLC 

COAL, NETWORK INC 

OXFORD MINING COMPANY 

SpotKontract 

L T Contract 

L T Contract 

L. T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

L T Contract 

L T Contract 

L T Contract 

L T Coiitract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Marltet 

Spot Market 

Spot Market 

Order Number 

0000000500 

0000000502 

0000000504 

0000000506 

0000000508 

0000551291 

0000551299 

0000551371 

June 2009 

0000000500 

0000000502 

0000000504 

0000000506 

0000000506 

0000000508 

0000551291 

0000551299 

0000551371 

July 2009 

0000000500 

0000000502 

0000000504 

0000000506 

0000000508 

0000551291 

0000551299 

0000551371 

000055 1.376 

Quantity (Tons) 

56,359 00 

26,839 00 

26,395 00 

6,367 00 

10,824.00 

22,091 00 

27,3 12 00 

20,901 00 

197,088.00 

5 1,677 00 

41,037 00 

34,999 00 

19,361 00 

12,783 00 

17,064 00 

26,997 00 

16,011 00 

26,522 00 

246,451.00 

40,218 00 

31,389 00 

33,069 00 

1,610 00 

26,391 00 

14,286 00 

16,025 00 

21,362 00 

7,925 00 

August 2009 192,27500 
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September 2009 

ARMSTRONG COAL COMPANY INC 

AMERICAN ENERGY CORPORATION 

OXFORD MINING COMPANY 

WILLIAMSON ENERGY LLC 

WILLIAMSON ENERGY LLC 

WHITE COUNTY COAL LLC 

JAMES RIVER COAL SALES INC 

WILLIAMSON ENERGY LLC 

WILLlAMSON ENERGY LLC 

COAL NETWORK 1NC 

OXFORD MINING COMPANY 

SpotIContraet 

L T Contract 

L T Contract 

L T Contract 

L. T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

Spot Market 

Spot Market 

Order Number 

0000000500 

0000000502 

0000000504 

0000000506 

0000000506 

0000000508 

0000551291 

0000551368 

0000551368 

0000551371 

0000551378 

Quantity (Tons) 

38,604 00 

25,213 00 

26,661 00 

6,410 00 

22,421 00 

2 1,709 00 

27,372 00 

1,506 00 

6,012 00 
4,832 00 

7,881 00 

September 2009 188,621.00 
October 2009 

ARMSTRONG COAL COMPANY INC 

AMERICAN ENERGY CORPORATION 

OXFORD MINING COMPANY 

WILLIAMSON ENERGY LLC 

WHITE COUNTY COAL LLC 
JAMES RIVER COAL SALES INC 

PATRIOT COAL SALES LLC 

May 2009 

OXFORD MINING COMPANY 

MASSEY COAL SALES COMPANY 1NC 

B & N COAL, INC 

MASSEY COAL SALES COMPANY 1NC 

MARlETTA COAL COMPANY 

PRODUCERS DOCK 1NC 

MAPLE COAL COMPANY 

L T Contract 

L T Contract 

L T Contract 

L T Contract 

L T Contract 
Spot Market 

Spot Market 

L T Contract 

L 7 Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

0000000500 

0000000502 

0000000504 

0000000506 

0000000508 
000055 129 I 
0000551299 

October 2009 

0000000800 

00000008 10 

0000000812 

00000008I4 

000085 1362 

000085 1.373 

0000851374 

May 2009 

43,520 00 

7,994 00 

18,494 00 

9,592 00 

26,241 00 
19,036 00 

15,860 00 

140,737.00 

29,837 00 

3,168 00 

26,132 00 

3,189 00 

11,348 00 

1,595 00 

19,090 00 

94,359.00 
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Supplier 

- June 2009 

OXFORD MINING COMPANY 

B & N COAL INC 

MASSEY COAL SALES COMPANY INC 

MARIETTA COAL, COMPANY 

PRODUCERS DOCK INC 

MAPLE COAL COMPANY 

OXFORD MINING COMPANY 

July 2009 

OXFORD MINING COMPANY 

B & N COAL INC 

MASSEY COAL SALES COMPANY INC 

ARCH ENERGY RESOURCES LLC 

MARIETTA COAL COMPANY 

MAPLE COAL COMPANY 

OXFORD MINING COMPANY 

August 2009 

OXFORD MINING COMPANY 

B & N COAL INC 

MASSEY COAL SALES COMPANY INC 

ARCH ENERGY RESOURCES LLC 

PIONEER FLJEL CORPORATION 

MARIETTA COAL COMPANY 

OXFORD MINING COMPANY 

September 2009 

OXFORD MINING COMPANY 

B & N COAL INC 

MASSEY COAL SALES COMPANY INC 

ARCH ENERGY RESOURCES LLC 

PIONEER FUEL CORPORATION 

MARIETTA COAL COMPANY 

OXFORD MINING COMPANY 

Spot/Contract Order Number 

L T Contract 

L T Contract 

L T Coiltract 

Spot Market 

Spot Market 

Spot Market 

Spot Market 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

Spot Market 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

Spot Market 

L T Contract 

L T Contract 

L T Contract 

Spot Market 

Spot Market 

Spot Market 

Spot Market 

0000000800 

0000000812 

0000000814 

000085 1362 

0000851373 

0000851374 

0000851375 

June 2009 

0000000800 

0000000812 

0000000814 

0000851359 

0000851362 

0000851374 

0000851375 

July 2009 

0000000800 

0000000812 

0000000814 

0000851359 

0000851360 

0000851362 

0000851377 

August 2009 

0000000800 

0000000812 

0000000814 

000085 1359 

0000851360 

000085 1 362 

000085 I377 

Quantity (Tons) 

58,379 00 

26,236 00 

7,98 1.00 

8,254 00 

4,881 "00 
31,912 00 

3,176 00 

140,819.00 

58,012 00 

32,853 00 

11,513 00 

19,246 00 

8,082 00 

11,763.00 

4,678 00 

146,147.00 

74,904.00 

32,645 00 

14,271 .OO 

9,206 00 

20,295.53 

6,365 00 

11,255.00 

168,941.53 

66,675 00 

26,172 00 

8,046 00 

19,707 00 

10,323 05 
1,602 00 

3,030 00 

September 2009 135,555.05 



Supplier 

October 2009 

OXFORD MINING COMPANY 
B & N COAL INC 

MASSEY COAL SALES COMPANY INC 

ARCH ENERGY RESOURCES LLC 

MARIETTA COAL COMPANY 

SeotKontract Order Number 

L T Contract 
L T Contract 

L 7 Contract 

Spot Market 

Spot Market 

0000000800 
00000008 12 

0000000814 

0000851359 

0000851362 

October 2009 

PSC Request 1 
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Quantity (Tons) 

61,716 00 
34,437.00 

14,472 00 

25,616.00 

9,951 00 

146,192.00 
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EAST KIXNTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 2 

IIESPONSIRL,E PARTY: Ernest W. Huff 

Request 2. 

each vendor froiii wliom iiatural gas was purchased for geiieratioii and the quantities and 

nature of each purchase (e.g., spot or contract). 

For the period froiii May 1, 2009 tlirough October 3 1, 2009, list 

Response 2. 

Date 

May-09 

Jun-09 

Jul-09 

PL~g-09 

Sep-09 

Oct-09 

Quantity 

18,112 

1 15,697 

40,161 

304,673 

562,376 

242,868 

Vendor 

Constellatioil 

Constellation 

Coiistellatioii 

Constellation 

Constellatioil 

Constellatioil 

Type of 
Purchase 

Coiltract 

Contract 

Coiitract 

Contract 

Contract 

Contract 
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EAST KENTUCKY POWER COOPERATIVE, TNC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQ‘rJEST DATED 01/27/10 

REQUEST 3 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 3. 

natural gas purchases used for generation. If yes, describe the hedging activities in detail. 

State whether East Kentucky engages in hedging activities for its 

Response 3. 

futures contracts. Its hedge plan works in the following maimer: Beginning 18 months 

prior to the usage month, East Kentucky’s gas supplier acquires each month an equal 

amount of NYMEX futures, such that the total hedges in place are equal to 30% of East 

Kentucky’s historical usage. During the usage month, as East Kentucky purchases spot 

natural gas for its combustion turbines, East Kentucky’s gas supplier sells the acquired 

NYMEX futures. The net effect of the hedge, either positive or negative, is combined 

with the spot price paid in order to obtain the total monthly cost of natural gas. 

East Kentucky hedges its natural gas price via the use of NYMEX 

East Kentucky’s goal with its natural gas hedging plan is to minimize, as much as 

practical, the file1 adjustment clause volatility to all member systems, and ultimately the 

retail customer. 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 4 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 4. 

iiiaintained, state, for the period from May 1, 2009 through October 3 1, 2009, tlie actual 

aiiiouiit of coal burned in toils, tlie actual amount of coal deliveries in tons, tlie total ItWh 

generated, and tlie actual capacity factor at which tlie plant operated. 

For each generating station or unit for which a separate coal pile is 

Response 4. Please see page 2 of this response. 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL, ADJTJSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 5 

RESPONSIBLX PARTY: Julia J .  Tucker 

Request 5. 

2009 through October 3 1, 2009 for (a) purchases and (11) sales. This list shall identify the 

electric utility, tlie amount of coniniitment in MW, and tlie pui-pose of tlie commitment 

(e.g., peaking, emergency). 

List all firm power commitments for East ICentucky from May 1, 

Response 5. (a) Purchases 

C o nip a n y MW Purpose Contract Date 
Duke Energy Ohio TJp to 70 Energy Jan 07 - Dec 10 
K Y  Municipals TJp to 62 Energy J U I ~  07 - Dec 09 
SEPA Up to 170 Energy J ~ i i  98 - Jiiii 17 

(13) There were no firm power sales from May 1, 2009 tlirotigli October 3 1, 2009. 
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EAST Kl3NTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

JXESPONSE TO INFORMATION W,QUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01 /27/10 

JXEQUEST 6 

RESPONSIBLE PARTY: Ann F. Wood 

Request 6. 

for the period May 1 2009 through October 3 1 2009. 

Provide a monthly billing summary for sales to all electric utilities 

Response 6. 

response. Please see other sales on pages 26 through 3 1 of this response. 

Please see member cooperative sales on pages 2 through 25 of this 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FIJEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF'S INFORMATION REQUEST DATED 01/27/10 

REQUEST 7 

RESPONSIBLE PARTY: Craig A. Johnson 

Request 7. 

between May 1 , 2009 aiid October 3 1, 2009. 

List East Kentucky's scheduled, actual, and forced outages 

Response 7. See attached pages 2 through 33 of this response. 



Production Management Reporting Svstem East 

Appendix 
ITEM NO. 7 

From: May 1,2009 thru Oct. 31,2009 Page 2 of 33 

Dale Power Station 

Time Available 
Date Off/On MW 

05/0 112009 0000 0.0 
06/01/2009 0000 0.0 
06/22/2009 0052 0.0 
07/03/2009 1243 0.0 

08/12/2009 1705 0.0 

Forced or Actual 
Scheduled Status Hours Minutes 

Scheduled Maintenance 744 0 
Scheduled Maintenance 297 18 
Scheduled Maintenance 30 43 

Forced Maintenance 0 28 

Forced Maintenance 0 16 

Cause or Reason 

Spring maintenance outage. 
Spring maintenance outage. 
Remove fine screen on main stop valve. 
Oil pressure dipped when the piumps were 
switched. 
High back pressure due to low vacuum. 



East Kentucky Power 

Appendix B 
From: May 1,2009 thru Oct. 31,2009 

ower Station 

Time 
Date Off/On 

OSIO 1l2009 0000 
06/01/2009 0000 
0611 812009 0945 

0611 812009 100.5 

06/28/2009 23.58 
08/12/2009 1555 
1 0/07/2009 1559 

Available Forced or 
MW Scheduled Status 

0.0 Scheduled Maintenance 
0.0 Scheduled Maintenance 
0.0 Forced Maintenance 

0.0 Forced Maintenance 

0.0 Scheduled Maintenance 
0.0 Forced Maintenance 
0.0 Scheduled Maintenance 

ITEM NO. 7 
Page 3 of 33 

Actual 
Hours Minutes 

744 0 
417 11 

0 6 

0 21 

31 53 
41 56 
42 4 

Cause or Reason 
Spring maintenance outage. 
Spring maintenance outage. 
Turbine control speed reference & speed setpoint 
had a mismatch. 
Boiler pressure was high causing unit to trip 
during startup. 
Remove fine screen on main stop valve. 

1 Waterwall tube leak. 
Water wall tube leak. 



Unit Three 
Time 

Date OffIOn 

05/16/2009 1319 
08/09/2009 144 1 
08/14/2009 2336 
09/06/2009 1724 
0911 112009 2304 
1010 1 12009 0000 
10/06/2009 0753 

I 

Production Mmngement Reporting System E : w  I<entucLy Power 

From: May 1,2009 thru Oct. 31,2009 

Available Forced or 
MW Scheduled 

0.0 Forced 
0.0 Forced 
0.0 Scheduled 
0.0 Forced 
0.0 Scheduled 
0.0 Scheduled 
0.0 Forced 

ale Power Station 

ITEM NO. 7 
Page 4 of 33 

Status 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes Cause or Reason 

143 1 1 Waterwall tube leak. 
0 44 Manual push button was inadverently hit. 

47 13 Waterwall tube leak. 
19 2 I Waterwall tube leak. 

456 56 Fall outage--acid clean. 
I08 0 Fall outage. 

9 7 Condenser tube leak. 



Unit Four 
Time 

Date OffYOn 

05/27/2009 00 10 
0611 512009 I 1 SO 
06/25/2009 06 17 
06/26/2009 12 1 8 
06/29/2009 1046 
09/07/2009 200 1 
0911 512009 0005 
10/03/2009 0028 

Production Mrrnrrgement Reporting System East Kentucky P u w r  

Appendix €3 
From: May 1,2009 thru Oct. 31,2009 

ale Power Station 

ITEM NO. 7 
Page 5 of 33 

Available 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Forced or 
Scheduled Status 

Forced Maintenance 
Forced Maintenance 
Forced Maintenance 
Forced Maintenance 
Forced Maintenance 

Scheduled Maintenance 
Forced Maintenance 

Scheduled Maintenance 

Actual 
Hours Minutes Cause or Reason 

59 5 Waterwall tube leak. 
71 23 Waterwall tube leak. 

63 34 Waterwall tube leak. 

44 29 Water wall tube leak. 
68 20 Water wall tube leak. 

495 32 Water tube assessment. 

0 28 Bad card in processor. 

2 57 Bad card in processor. 



Production Management Reporting Svstem East Kentucky Power 

Appendix B 
From: May 1,2009 thru Oct. 31,2009 

Cooper Power Station 

0910 112009 0000 
1010112009 0000 
10/30/2009 I00 1 

ITEM NO. 7 
Page 6 of 33 

Cause or Reason 

Generator grounding shorted out. 
Major turbine outage and generator rewind. 
Major turbine outage and generator rewind. 
Major turbine outage and generator rewind. 
Scheduled outage to remove screens to enable use 
of lakewater. 



Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Cooper Power Station 

East Kentucky Power 

ITEM NO. 7 
Page 7 of 33 

Time Available Forced or 
Date OfflOn MW Scheduled Status 

05/0 1/2OO9 0000 0.0 Scheduled Maintenance 
08/22/2009 1329 0.0 Forced Maintenance 

08/25/2009 2205 0.0 Scheduled Maintenance 
10/17/2009 0137 0.0 Scheduled Maintenance 

Actual 
Hours Minutes 

49 24 
4 29 

1.5 48 
44 59 

Cause or Reason 

Spring maintenance outage. 
Bearing on turbine caused vibration alarm to go 
off. No problem detected. 
Repaired transport tube. 
Scheduled outage to switch to lakewater. 



Production Management Reporting Svstem East Kentucky Power 

Appendix B 
From: May 1,2009 thru Oct. 31,2009 

ITEM NO. 7 
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Spurlock Power Station 

07/25/2009 00 10 



Production Management Reporting Svstem East Kentucky Power 

Unit Two 

06/02/2009 1349 

06/25/2009 2338 

08/28/2009 2321 
0910 1l2009 0000 
09/24/2009 1200 
1010 1l2009 0000 
10/14/2009 23 14 

Appendix €3 
From: May 1,2009 thru Oct. 31,2009 

Spurlock Power Station 

ITEM NO. 7 
Page 9 of 33 

lvailable Forced or 
MW I Scheduled I Status 

0.0 

0.0 

0.0 
0.0 
0.0 
0.0 
0.0 

Forced Maintenance 

Forced Maintenance 

Scheduled Maintenance 
Scheduled Maintenance 
Scheduled Maintenance 
Scheduled Maintenance 
Scheduled Maintenance 

Actual 
Hours Minutes 

13 42 

2 13 

12 33 
41 0 

156 0 
213 2 

Cause or Reason 
Generator electric tripped on T-5 auxiliary 
trans former d i fferenti a1 . 
Boiler tripped on flame failure, tripping turbine 
off 
Slaggirig due to bad coal. 
Scheduled maintenance outage 
Maintenance outage to repair air heater. 
Repaired air heater. 
Checked and adjusted generator disconnect 2 140. 



Production Management Reporting Svstem East Kentucky Power 

Appendix B 
Prom: May 1,2009 thru Qct. 31,2009 

Spurlock Power Station 

ITEM NO. 7 
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Time 
Date OffIOn 

08/04/2009 0746 

08/19/2009 2331 
10/07/2009 2344 
10/12/2009 1353 

Available Forced or Actual 
MW Scheduled Status Hours Minutes 

0.0 Forced Maintenance 7 21 

0.0 Scheduled Maintenance 0 58 
0.0 Scheduled Maintenance 104 27 
0.0 Forced Maintenance 41 3.5 

Cause or Reason 
Lightning strike caused loss of transmitter,draft 
fan & boiler tripped. 
Repair a turbine hydraulic fluid leak. 
Work performed on baghouse. 
Boiler tripped low drum level, all fans 
tripped,bypass did not disable. 



Unit Four 
Time 

Date Off/On 

05/02/2009 03 18 
07/16/2009 0458 

07/23/2009 0.524 

07/28/2009 22 14 
08/01/2009 0000 
09/02/2009 0933 

09/05/2009 1 500 
09/08/2009 I35 I 
10/13/2009 0240 

lvailablc 
MW 

0.0 
0.0 

0.0 

0.0 
0.0 
0.0 

0.0 
0.0 
0.0 - 

Production Management Reportine System East Kentucky Power 

Appendix B 
From: May I ,  2009 thru Oct. 31,2009 

Forced or 
Scheduled 

Forced 
Forced 

Forced 

Scheduled 
Scheduled 

Forced 

Forced 
Forced 

Schedulec 

Spurlock Power Station 

Status 

Maintenance 
Maintenance 

Maintenance 

Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

197 18 
35 32 

6 22 

73 46 
156 4 

8 10 

3 25 
3 51 

4.53 20 

ITEM NO. 7 
Page 11 of 33 

Cause or Reason 

Work performed on baghouse. 
Superheater safety valve cracked and was leaking 
through. 
Bed thermocouple failed, causing loss of solid 
fuel 
Repair safety valve. 
Repair safety valve. 
Boiler tripped on loss of fans due to digital contrc 
system processor. 
Boiler tripped on loss of bed temperature. 
Replace three failed upper bed thermocouples. 
Fall maintenance outage. 



Production Munngement Reporting Svstem 
Appendix B 

From: May 1,2009 thru Oct. 31,2009 

East Kentucky Power 

ITEM NO. 7 
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J.K. Smith 

10/26/2009 0600 



Production Mnnngenient Reporting System 

From: May 1,2009 thru Oct. 31,2009 
Appendix R 

East Kentucky Power 

ITEM NO. 7 
Page 13 of 33 

J.K. Smith 

Unit Three 

I I I I I I 



Production Mnnngement Reporting System 

From: May 1,2009 thru Oct. 31,2009 
Appendix l3 

East Kentucky Power 

ITEM NO. 7 
Page 14 of 33 

J.K. Smith 

Unit Seven 

I I 10/01/2009 0000 I 0.0 I Scheduled Maintenance I 202 48 I Combustion inspection. I 



Unit One 
Time 

Date Off/On 

05/02/2009 0 15 1 
05/19/2009 0000 
05/19/2009 1315 
05/25/2009 1330 
05/28/2009 0449 

05/29/2009 172 1 
06/02/2009 1820 
06/03/2009 0725 
06/03/2009 2245 
06/05/2009 0 146 
06/06/2009 0001 
06/06/2009 0208 
0611 012009 0953 
0611 112009 0601 
0611 112009 1230 
36/24/2009 1220 
07/06/2009 1324 
07/06/2009 1822 
0711 412009 1600 
0711 612009 0925 
07/21/2009 0950 
07/29/2009 1 125 
0810 1l2009 0 I I O  
0810 1 I2009 1 100 
08/25/2009 1555 
09/07/2009 0747 
09/09/2009 0235 
09/09/2009 1459 
09/14/2009 0750 
09/14/2009 180.5 
10/07/2009 2 159 
1 0/08/2009 0800 

kvailabk 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix R 

Forced or 
Scheduled 

Forced 
Forced 

Scheduled 
Forced 
Forced 

Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 

Green Valley Landfill 

Status 

Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 

Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 

East Kentucky Power 

ITEM NO. 7 
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Actual 
Hours Minutes 

2 
1 
0 
5 
5 

24 
3 
4 
1 
1 
1 
0 
0 
1 
1 

21 
2 
0 

17 
1 
1 
0 
1 
1 
0 
3 
4 
3 
6 

213 
10 
6 

36 
58 
25 
8 

47 

17 
5 

20 
25 
18 
17 
4 
21 
19 
2s 
25 
33 
11 
0 

20 
25 
15 
50 
50 
30 
53 
12 
1 1  
0 
55 
1 

25 

Cause or Reason 

Utility breaker open, shut down unit. 
Reserved shutdown state due to fuel supply. 
Perform plug, valve, and oil service. 
Utility breaker open, shut down unit. 
Unit trip due to detonation caused by shift in gas 
quality. 
Fuel compressor malfunction. 
Reserved shutdown state due to fuel supply. 
Unit offline for transmission line maintenance 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Transmission line maintenance. 
Utility breaker open, shutdown unit. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Troubleshoot and repair cold cylinders. 
Stabilize fuel system for unit tuning. 
Landfill scheduled maintenance 011 flare. 
Oil service. 
Unit breaker open, shutdown unit. 
Reserved shutdown state due to fuel supply. 
IJnit offline for transmission line maintenance 
Breaker failure caused by storms. 
Fuel compressor malfiinction. 
Flare malfunction. 
Cylinder head failure. 
Reserved shutdown state due to fuel supply. 
Excessive water in fuel system. 
Overhaul. 



Unit Two 
Time 

Date OffIOn 

05/02/2009 
0511 912009 
05/25/2009 
05/26/2009 
06/02/2009 
06/03/2009 
06/03/2009 
06/05/2009 
06/06/2009 
06/06/2009 
06/10/2009 
0611 112009 
0611 112009 
06/24/2009 
06/26/2009 
07/05/2009 
37/06/2009 
07/06/2009 
07/14/2009 
07/14/2009 
0711 512009 
07/16/2009 
0712 112009 
07/22/2009 
0810 112009 
08/25/2009 
09/07/2009 

09/09/2009 
09/09/2009 
0911 412009 
09/23/2009 
1010 112009 

0151 
0000 
1330 
0900 
I820 
0725 
2245 
0146 
000 1 
0208 
0953 
060 1 
1230 
1220 
I140 
1725 
1325 
1822 
0420 
1615 
1330 
0900 
0950 
0820 
0000 
I555 
0747 

0235 
1459 
0750 
1630 
0000 

ivailable 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 

Production Man agemen t Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Forced 
Forced 
Forced 
Forced 

Forced 
Forced 
Forced 
Forced 
Forced 

Green Valley Landfill 

Status 

Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 

Actual 
Hours Minutes 

2 
2 

19 
104 

3 
4 
1 
1 
1 
0 
0 
1 
1 

21 
1 
2 
3 
0 
I 

19 
0 
I 
1 

23 1 
563 

0 
3 

4 
3 
9 

17.5 
744 

36 
42 
30 
52 
5 

20 
25 
18 
17 
4 
21 
19 
2.5 
25 
25 
21 
23 
11 
45 
1.5 
20 
4.5 
2s 
40 
30 
30 
53 

12 
11 
45 
30 
0 

East Kentucky Power 

ITEM NO. 7 
Page 16 of 33 

Cause or Reason 
Utility breaker open, shut down unit. 
Reserved shutdown state due to fuel supply. 
Utility breaker open, shut down unit. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Transmission line maintenance. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
[Jtility breaker open, shutdown unit. 
kJtility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Transmission line maintenance. 
Utility breaker open, shutdown unit. 
Perform plug, valve, and oil service. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Troubleshoot and repair cold cylinders. 
Replace spark transformer. 
Stabilize fuel system for unit tuning. 
Landfill scheduled maintenance on flare. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Transmission line maintenance. 
Utility breaker open, shutdown unit, caused by 
storms. 
Fuel compressor malfunction. 
Flare malfunction. 
Cylinder head failure. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fiiel supply. 



Unit Three 
Time 

05/02/2009 0 15 1 
05/19/2009 0000 
05/25/2009 1330 
05/28/2009 0442 
05/29/2009 172 1 
05/29/2009 1722 
06/02/2009 1820 
06/03/2009 072.5 
06/03/2009 224.5 
06/05/2009 0146 
06/06/2009 0001 
06/06/2009 0208 
06/09/2009 2302 
06/10/2009 0953 
0611 112009 0601 
0611 112009 1230 
06/24/2009 1220 
06/26/2009 0955 
07/05/2009 0442 
07/05/2009 1727 
07/14/2009 1615 
0711 SI2009 0000 
07/22/2009 0030 
08/01/2009 01 10 
08/01/2009 1100 
08/24/2009 1125 
08/24/2009 1620 
08/25/2009 155s 
08/26/2009 1300 
0910 1 12009 0000 
09/21/2009 1 158 
09/27/2009 2226 
09/30/2009 0406 
10/07/2009 21 59 
10/08/2009 0800 

Date Off/On 

- 
,vailable 

MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting Svstem 
Appendix B 

From: May 1,2009 thru Oct. 31,2009 

Forced or 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 

Schedulec 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 

Green Valley Landfill 

Status 

Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

2 
2 
5 
5 
0 

24 
3 
4 
1 
1 
I 
0 
7 
0 
1 
1 

21 
1 
1 

15 
7 

153 
7 
1 
1 
1 

21 
0 

131 
319 

3 
1 
2 

10 
6 

36 
54 
3s 
39 
1 

16 
5 

20 
25 
18 
17 
4 
55 
21 
19 
25 
25 
40 
43 
37 
45 
0 
35 
50 
50 
45 
30 
30 
0 
45 
27 
34 
41 
1 

25 

East Kentucky Power 

ITEM NO. 7 
Page 17 of 33 

Cause or Reason 
Utility breaker open, shutdown unit. 
Reserved shutdown state due to fuel supply. 
Utility breaker open, shutdown unit. 
Detonation caused by shift in gas quality. 
Fuel compressor malfunction. 
Fuel compressor malfiinction. 
Reserved shutdown state due to fuel supply. 
Transmission line maintenance. 
LJtility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Reserved shutdown state due to fuel supply. 
Utility breaker open, shutdown unit. 
Utility breaker open, shutdown unit. 
Transinission line maintenance. 
Utility breaker open, unit shutdown. 
Perfonn plug, valve, and oil service. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Troubleshoot and repair cold cylinders. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Utility breaker open, unit shutdown. 
Reserved shutdown state due to fuel supply. 
Perform plug, valve, and oil service. 
Reserved sliutdown state due to fuel supply. 
Transmission line maintenance. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Excessive water in fuel system. 
Remove unit two for a major overhaul. 



Unit One 
Time 

Date Off/On 

05/04/2009 0907 
05/15/2009 0553 
05/26/2009 0500 
05/27/2009 15 I I 
0611 112009 0622 
06/16/2009 1 1 13 
0611 612009 18 18 
06/25/2009 2238 
07/08/2009 0757 
07/20/2009 0738 
07/21/2009 2015 
07/25/2009 23 10 
0811 412009 064 1 
08/26/2009 I330 
08/27/2009 0435 
08/27/2009 0800 
19/14/2009 0930 
0911 712009 0825 
09/19/2009 I839 
09/26/2009 1532 
10/07/2009 215.5 
1011 212009 1000 
1 0/22/2009 1220 
10/27/2009 1300 
1013 112009 1 150 
10/31/2009 1900 

lvailable 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 - 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 
Scheduled 

Forced 
Forced 

Laurel Ridge Landfill 

Status 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

0 
4 
6 
0 
2 
0 
0 

I3 
1 
0 
1 

85 
32 
2 
3 
2 
2 
4 
1 
0 
0 
4 
3 
2 
1 
0 

11 
53 
47 
32 
29 
24 
13 
2 
31 
49 
12 
10 
33 
0 

2.5 
10 
0 
0 
38 
56 
55 
20 
10 
0 
10 
so 

East I<entocky Power 

ITEM NO. 7 
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Cause or Reason 

Over voltage. 
Over voltage. 
Detonation caused by shift in gas quality. 
Adjustment on fuel skid. 
Storm tripped the main breaker. 
Fuel skid cooler motor tripped. 
Storm tripped the main breaker. 
Detonation caused by shift in gas quality. 
Perform plug, valve, and oil service. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Storm tripped substation. 
Metering transformer. 
Detonation caused by shift in gas quality. 
Metering transformer. 
Fuel skid low oil sensor. 
Detonation caused by shift in gas quality. 
Reinstalled Unit No. .5 in plant. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
1Jnit tripped, system show no faults. 
Perform plug, valve, and oil service. 
Maintenance 011 fuel skid. 
Substation maintenance. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 



Unit Two 
Time 

Date OffIOn 

05/23/2009 06.58 
05/23/2009 0824 
05/26/2009 0730 
05/27/2009 1235 
05/27/2009 1429 
07/25/2009 23 I O  
0810 1 12009 0000 
08/27/2009 0800 
09/01 12009 0000 
09/07/2009 0340 
09/17/2009 0825 
0911 812009 1457 
09/19/2009 14.59 
10/22/2009 1220 
10/26/2009 0800 
10/27/2009 1300 

ivailabk 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting System 

From: May 1,2009 thru Oct. 31,2009 
Appendix I3 

Forced or 
Scheduled 

Forced 
Forced 

Scheduled 
Scheduled 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 

Scheduled 
Forced 

Scheduled 

East Kentucky Power 

ITEM NO. 7 
Page 19 of 33 

Laurel Ridge Landfill 

~ 

Status 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

0 50 
70 29 
28 48 

1 52 
0 10 
3 47 

632 0 
I12 0 
82 0 
2 0 
4 0 
1 52 

273 1 
3 10 

28 10 
2 45 

Cause or Reason 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Valve train inspection. 
Valve train inspection. 
Changed detonation sensor. 
Storm tripped substation. 
Reserved shutdown state due to fuel supply. 
Fuel skid low oil sensor. 
Reserved shutdown state due to fuel supply. 
Detonation caused by shift in gas quality. 
Reinstalled Unit No. 5 in plant. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Maintenance on fuel skid. 
Cylinder head failure. 
Substation maintenance. 



Unit Three 
Time 

Date OffIOn 

05/05'/2009 0848 
05/07/2009 1022 
05/27/2009 15 1 1 
06/11/2009 0622 
06/1 Y2009 1030 
0611 612009 1 1 13 
0611 612009 18 18 
07/20/2009 0738 

07/25/2009 23 I O  
07/31/2009 0130 
08/05/2009 03 12 
08/09/2009 1845 
08/12/2009 0543 
0811 SI2009 1556 
08/19/2009 0700 
39/17/2009 0825 
0911 812009 1608 
09/26/2009 1502 
09/28/2009 1000 
1011 112009 052.5 
10/22/2009 1220 
10/27/2009 1300 

ivailablt 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting Svstem 
Appendix R 

From: May 1,2009 thru Oct. 31,2009 

Forced or 
Scheduled 

Scheduled 
Scheduled 

Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 

Scheduled 
Forced 

Scheduled 
Scheduled 

Laurel Ridge Landfill 

Status 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

2 
0 
0 
I 
1 
0 
0 
1 

3 
22 
0 
7 
2 

87 
193 

4 
190 

1 
1 
1 
3 
2 

28 
9 
19 
49 
52 
13 
14 
48 

45 
30 
20 
34 
17 
4 
40 
0 
54 
25 
30 
40 
10 
0 

East Kentucky Power 

ITEM NO. 7 
Page 20 of 33 

Cause or Reason 

Perform plug, valve, and oil service. 
lJnit off-line to troubleshoot the switchgear. 
Adjustment on fuel skid. 
Storm tripped the main breaker. 
Perform plug, valve, and oil service. 
Fuel skid cooler motor tripped. 
Storm tripped the main breaker, 
Unit trip due to detonation caused by shift in gas 
quality. 
Storm tripped substation. 
Problems with the switchgear. 
Metering transformer. 
Problems with the switchgear. 
Metering transformer. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Reinstalled IJnit No. 5 in plant. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Perform plug, valve, and oil service. 
Detonation due to broken head bolt. 
Maintenance on fuel skid. 
Substation maintenance. 



Unit Four 
Time 

Date Off7On 

0511 812009 08 12 
05/26/2009 12 18 
05/27/2009 15 1 1 
0611 1/2009 0622 
0611 612009 1 I 13 
0611 612009 I822 
0611 712009 0823 
0611 812009 0841 
06/25/2009 2 132 
0711 0l2009 0745 
07/20/2009 0738 
08/09/2009 1700 
09/04/2009 1000 
09/26/2009 15 17 
1010 112009 20.50 
10/22/2009 1220 
10/27/2009 1300 

lvailable 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Appendix R 
From: May 1,2009 thru Oct. 31,2009 

Forced or 
Scheduled 

Forced 
Scheduled 

Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Forced 
Scheduled 

Forced 
Forced 

Scheduled 
Forced 
Forced 

Scheduled 
Scheduled 

aurel Ridge Landfill 

Status 

Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

192 16 
0 20 
0 17 
1 48 
I 52 
0 17 
0 6 
0 3 

14 22 
1 26 
0 51 

535 0 
357 45 

1 12 
1 5 
3 10 
4 0 

East Kentucky Power 

ITEM NO. 7 
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Cause or Reason 

Reserved shutdown state due to fuel supply. 
Change sparkplug. 
Ad,justment on fuel skid. 
Storm tripped the main breaker. 
Fuel skid cooler niotor tripped. 
Storm tripped the main breaker. 
Reset the governor. 
Troubleshoot the switchgear. 
Detonation caused by shift in gas quality. 
Perform plug, valve, and oil service. 
Detonation caused by shift in gas quality. 
Problems with the switchgear. 
Perform plug, valve, and oil service. 
Detonation caused by shift in gas quality. 
Coolant level. 
Maintenance on fuel skid. 
Substation maintenance. 



Unit One 
Time 

Date OffIOn 

0.511 712009 232.5 
0.5/27/2009 0800 

05/29/2009 1 13 1 
06/15/2009 1010 

06/20/2009 I020 
06/26/2009 040.5 
0710 1 12009 0700 

07/01/2009 1805 
07/05/2009 132.5 
07/13/2009 1715 
07/13/2009 1815 
07/13/2009 2125 
07/13/2009 2310 
07/14/2009 164.5 
07/29/2009 0700 
08/20/2009 1225 
0813 112009 0620 
09/02/2009 074.5 
0911 012009 1440 
0911 112009 0305 
09/15/2009 0810 
09/28/2009 1000 
10/05/2009 13 1.5 

- 
ivailable 

MW 

0.0 
0.0 

0.0 
0.0 

0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Forced 
Scheduled 

Forced 
Scheduled 

Forced 
Scheduled 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 
Scheduled 

avarian Landfill 

~~ 

Status 

Maintenance 
Maintenance 

Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenaiice 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

7 
7 

2 
4 

0 
2 
7 

0 
I 
0 
2 
0 
8 

3.50 
6.5 

1 
5 
0 
1 
8 
7 
3 
6 

4.5 
25 

59 
55 

4.5 
40 
5 

3 0 
5 

40 
0 

20 
0 
15 
0 
10 
15 
15 
50 
9 
10 
17 
0 

East Kentucky Power 

ITEM NO. 7 
Page 22 of 33 

Cause or Reason 

Detonation caused by shift in gas quality. 
Plant shutdown for removal of IJnit #2 for 
overhaul. 
Bad mci computer. 
Perform plug, valve, and oil service, also replaced 
transformer. 
Relay 387 tripped due to stonns in area. 
Detonation caused by shift in gas quality. 
Plant shutdown for removal of IJnit #4 for 
overhaul. 
Detonation caused by shift in gas quality. 
Plant tripped due to substation. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Get unit ready to take to Whayne for overhaul. 
Storm tripped Unit No. 1. 
Condensate pump trouble. 
Plant tripped due to substation. 
52U Circuit Breaker blown. 
Outside transformer b-phase line blew. 
Engine switched out. 
Perform plug, valve, and oil service. 
Header repair. 



Unit Two 
Time 

Date OffIOn 

05/01/2009 2350 
05/09/2009 0630 
0511 012009 2320 
0511 1/2009 2300 
05/12/2009 00.50 
05/16/2009 1940 
0511 712009 164.5 
05/26/2009 0730 
0610 1 12009 0000 
06/20/2009 1020 
0710 112009 0700 

07/01/2009 0735 

07/05/2009 1325 
07/27/2009 10 10 
07/30/2009 0140 

08/20/2009 1225 
0813 112009 0620 
09/02/2009 0745 
09/10/2009 I440 
0911 512009 0605 

0911 612009 08 15 
10/05/2009 13 15 
10/07/2009 0900 

ivailablc 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

0.0 

0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 - 

Production Management Reporting Svstem 

Prom: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Forced 
Scheduled 

Scheduled 

Forced 
Scheduled 

Forced 

Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 
Scheduled 

Bavarian Landfill 

Status 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Maintenance 

Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

I 
1 

23 
0 

36 
0 
2 

136 
40 

0 
0 

0 

44 
2 

17 

I 
5 
0 
2 

12 

2 
5 
2 

25 
0 

40 
40 
10 
45 
1.5 
30 
40 
45 
35 

35 

35 
1.5 
35 

5 
10 
15 
15 
0 

10 
1.5 
30 

East Kentucky Power 

ITEM NO. 7 
Page 23 of 33 

Cause or Reason 

Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Get unit ready to take to Whayne for overhaul. 
Replacing Unit No. 2 after overhaul. 
Relay 387 tripped due to weather. 
Plant shutdown for removal of Unit #4 for 
overhaul I 
Cold plug on No. 5 cylinder also changed plugs 
on 
Substation problem and oil leak. 
Perfonn plug, valve, and oil service. 
Plant shutdown for removal of Unit # 1 for 
overhaul. 
Storm tripped. 
Condensate pump trouble. 
Substation tripped. 
52U Circuit Breaker blown. 
Plant shutdown to exchange IJnit #.5 LR with Unii 
# I .  
Fix oil leak on prelube pump. 
Header repair. 
Perfonn plug, valve, and oil service. 



Production Mmmgeinent Reporting Svstem 
Appendix B 

From: May 1,2009 thru Oct. 31,2009 

Bavarian Landfill 

Unit Three 
Time 

Date OffIOn 

0510 1 I2009 

05/07/2009 
05/08/2009 
0.511 812009 
05/27/2009 

0610 112009 
06/20/2009 
0710 1 I2009 
07/05/2009 
07/07/2009 
0713 012009 

0 81 1 012009 
08/20/2009 
08/27/2009 

0813 112009 
09/02/2009 
0911 012009 
0911 212009 
09/14/2009 
10/05/2009 

0000 

2325 
1305 
0710 
0800 

0910 
1020 
0700 
1325 
1150 
0700 

1020 
1225 
1310 

0620 
0745 
1440 
2330 
0700 
1315 

lvailable 
MW 

0.0 

0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Forced or 
Scheduled 

Scheduled 

Forced 
Scheduled 

Forced 
Scheduled 

Scheduled 
Forced 

Scheduled 
Forced 

Scheduled 
Scheduled 

Scheduled 
Forced 
Forced 

Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Status 

Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

154 

8 
0 
0 
7 

31 
0 
7 
1 
1 

28 

1 
1 
3 

5 
0 
1 
0 

80 
5 

45 

0 
35 
5 

30 

40 
45 
0 
0 
0 
20 

50 
5 
0 

15 
15 
5.5 
50 
40 
25 

East Kentucky Power 

ITEM NO. 7 
Page 24 of 33 

Cause or Reason 
Unit No. 3 being changed out for IJnit No. 5 from 
London. 
Loss of generation field. 
Install wiring for governor. 
Loss of field. 
Plant shutdown for removal of IJnit #2 for 
overhaul. 
Electric control instrument trouble. 
Relay 387 tripped due to weather. 
Plant shutdown for removal of Unit #4 overhaul. 
Substation operator. 
Checking engine control module. 
Plant shutdown for removal of Unit #1 for 
overhaul. 
Perfonn plug, valve, and oil service. 
Storm tripped. 
Changed out 4 batteries and changed out turbo 
charger. 
Condensate pump trouble. 
Substation operation. 
52U Circuit Breaker blown, 
Loss of field. 
Engine switched out. 
Header repair. 



Unit Four 
Time 

Date OfflOn 

05/01/2009 2350 
OSl27l2009 0800 

0610 112009 
06l08l2009 
06l20l2009 
06l2.5l2009 
06l30l2009 
07/01 I2009 
07l30l2009 
08l19l2009 
08/20/2009 
0813 112009 
0910 112009 
0911 012009 
0911 SI2009 
9911 712009 

0700 
100s 
1020 
1010 
0700 
0000 
0700 
1005 
122.5 
0620 
074.5 
1440 
os10 
130.5 

I Ol05l2009 13 15 
1011 212009 10 10 
10l20l2009 133.5 I 

lvailable 
MW 

0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 - 

Appendix B 
From: May 1,2009 thru Oct. 31,2009 

Forced or 
Scheduled 

Forced 
Scheduled 

Scheduled 
Scheduled 

Forced 
Scheduled 
Scheduled 
Scheduled 

Forced 
Scheduled 

Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 
Scheduled 
Scheduled 
Scheduled 

Bavarian Landfill 

Status 

Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

5 
7 

171 
3 
0 
2 

17 
15.5 

12 
2 
1 
5 
0 
1 
7 
0 
5 
2 
0 

40 
20 

.5 
1.5 
40 
3.5 
0 

25 
30 
40 
20 
20 
20 
5.5 
1 5  
so 
1 5 
37 
1 5  

East Kentucky Power 

ITEM NO. 7 
Page 25 of 33 

Cause or Reason 

Detonation caused by shift in gas quality. 
Plant shutdown for removal of Unit #2 for 
overhaul. 
Changed out units. 
Perform plug, valve, and oil service. 
Relay 387 tripped due to weather. 
Perform plug, valve, and oil service. 
Changed out Unit No. 4. 
Get unit ready to take to Whayne for overhaul. 
Replace all 16 bearings due to CAT recall. 
Perform plug, valve, and oil service. 
Storm tripped. 
Condensate pump trouble. 
Substation operator. 
52U Breaker blown. 
Engine switched out. 
Check out generator wiring. 
Header repair. 
Perform plug, valve, oil service, and air filters. 
Making adjustments to waste gate. 



Production Management Reporting Svstem East Kentucky Power 

Unit One 
Time 

Date OffIOn 

05/01/2009 0000 
051 1612009 1337 
05/27/2009 1418 
06/03/2009 1835 
06/06/2009 1853 
0611 112009 1359 
0611 SI2009 16 14 
06/22/2009 0532 
07/02/2009 0556 
07/02/2009 1538 
07/02/2009 1557 
07/02/2009 1632 
07/02/2009 1832 
07/09/2009 1648 
0711 SI2009 1256 
07/22/2009 1323 
37/22/2009 1358 
08/01/2009 0000 
08/06/2009 1628 
08/06/2009 1650 
08/22/2009 073 1 
08/22/2009 1158 
08/22/2009 1323 
08/24/2009 073 1 
08/25/2009 1358 
08/29/2009 1529 
0813 112009 0843 
09/01/2009 0354 
09/01/2009 0828 
0910 1 I2009 1345 
09/03/2009 0707 
09/03/2009 0936 
09/03/2009 I039 
09/03/2009 1242 

09/11/2009 1555 
09/23/2009 0043 
09/24/2009 1338 
09/25/2009 0958 
39/28/2009 0244 
10/01/2009 1750 
10/03/2009 0226 
10/04/2009 2213 

a910412009 1838 

- 
vailablc 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Appendix €3 
From: May 1,2009 thru Oct. 31,2009 

Forced or 
Scheduled 

Forced 
Forced 

Scheduled 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Hardin Co. Landfill 

Status 

ke l  Outage 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
Vlaintenance 
Vlaintenance 
vf aintenance 
vlaintenance 
Vlaintenance 
Vlaintenance 
Zuel Outage 
Zuel Outage 
%el Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

119 
1 
3 
2 
2 
0 
2 
2 
4 
0 
0 
0 

96 
1 
3 
0 

226 
136 

0 
327 

4 
1 
0 
0 
0 
0 
0 
1 
0 
0 
1 
0 
0 
0 
0 
2 
1 
2 
0 
1 
1 
I 
1 

41 
15 
2 
55 
3 

31 
14 
32 
55 
11 
28 
34 
32 
35 
34 
35 
2 
23 
17 
39 
27 
14 
22 
11 
6 
5 
36 
52 
35 
12 
25 
34 
10 
5 
6 
4 

47 
39 
43 
45 
8 
17 
44 

ITEM NO. 7 
Page 26 of 33 

Cause or Reason 

Reserved shutdown state due to fuel supply. 
Detonation caused by shift in gas quality. 
Perform plug and valve service. 
Lightning strike caused 521J breaker to trip. 
Detonation caused by shift in gas quality. 
Oil service. 
Lightning strike caused 52U breaker to trip. 
Lightning strike caused 52U breaker to trip. 
Detonation caused by shift in gas quality. 
Generator failure. 
Flare and fuel compressor fault. 
Flare and fuel compressor fault. 
Gas collection system failure. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in  gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Generator failure. 
Generator failure. 
Generator failure. 
Generator failure. 
Generator failure. 
Detonation caused by shift in  gas quality. 
Generator failure. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in  gas quality. 
52U utility breaker fault. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 



Unit One 
Time 

Date Off/On 

10/04/2009 2357 
10/0.5/2009 0400 
10/2 1/2009 1 10.3 
10/21/2009 161.5 
10/22/2009 1 104 
1 0/22/2009 15 1 8 
10/26/2009 103.5 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

A v ~ w ~  

0.0 
0.0 
0.0 
0.0 

Forced or 
Scheduled 

Scheduled 
Forced 
Forced 
Forced 
Forced 

~ Forced 
1 Forced 

Hardin Co. Landfill 

East Kentucky Power 

ITEM NO. 7 
Page 27 of 33 

Status 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 

Actual 

4 3 Perform plug and valve service. 

4 5 Detonation caused by shift in gas quality. 

3 19 Detonation caused by shift in gas quality. , 88 40 Detonation caused by shift in gas quality. 

Hours Minutes Cause or Reason 

390 27 Lack of gas and high vacuum. 

18 24 Lack of gas and high vacuum. 

47 25 Lack of gas and high vacuum. 



Unit Two 
Time 

Date Off/On 

0610 112009 1344 
06/03/2009 1837 
06/15/2009 1616 
06/22/2009 0535 
06/28/2009 0457 
06/28/2009 0705 
07/02/2009 0634 
07/02/2009 I 100 
07/02/2009 1539 

07/02/2009 1632 
07/06/2009 134.5 
07/06/2009 1704 
07/06/2009 1825 
07/07/2009 1000 
08/09/2009 15 13 
58/09/2009 2 106 
0811 812009 0537 
08/20/2009 1005 
08/22/2009 1 132 
08/22/2009 13 12 
08/25/2009 1339 
08/29/2009 1338 
0813 112009 081 7 
0813 112009 0843 
0910 112009 0348 
0910 1 I2009 0522 
09/01/2009 0816 
09/01/2009 0840 
0910 1/2009 0900 
09/01/2009 133.3 
09/03/2009 0707 
09/03/2009 0927 
09/03/2009 12 17 
09/04/2009 1720 
09/09/2009 1000 
09/24/2009 16 I 1 
1010 1 12009 0000 
1012 1/2009 1000 
10/22/2009 1032 

07/02/2009 1557 

.vailable 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Schedulec 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

 schedule^ 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedule 
Schedule 

Forced 
Forced 
Forced 
Forced 

Schedule 
Forced 
Forced 

ardin Co. Landfill 

Status 

vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
vlaintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 

Actual 
Hours Minutes 

0 
2 
2 
2 
2 
0 
4 
4 
0 
0 
0 
3 
0 

15 
24 1 

5 
0 

50 
1 
0 
0 
0 
1 
0 
0 
1 
0 
0 
0 
0 
0 
1 
2 
0 

112 
363 
151 
95 

1 
0 

86 

39 
52 
4 
26 
7 
15 
26 
38 
7 

24 
29 
3 
4 
35 
43 
52 
39 
55 
9 

26 
23 
19 
51 
25 
24 
33 
8 
1 1  
9 
11 
11  
41 
45 
25 
40 
43 
49 
57 
55 
31 
0 

East Kentucky Power 

ITEM NO. 7 
Page 28 of 33 

Cause or Reason 
Oil service. 
Lightning strike caused 52U breaker to trip. 
Lightning strike caused 52U breaker to trip. 
Lightning strike caused 52U breaker to trip. 
Generator failure. 
Generator failure. 
Detonation caused by shift in gas quality. 
Perform plug, valve, and oil service. 
Generator failure. 
Flare and fuel compressor fault. 
Flare and fuel compressor fault. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Engine failure. 
Gas collection system failure. 
52U Circuit Breaker fault. 
Generator failure. 
Gas collection system repair. 
Repair engine. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in  gas quality. 
Repair engine. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Generator failure. 
Detonation caused by shift in gas quality. 
Generator failure. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Detonation caused by shift in gas quality. 
Gas collection system failure. 
Perform plug and valve service. 
Repair engine. 
Engine failure. 
Lack of gas and high vacuum. 
Lack of gas and high vacuum. 
Reserved shutdown state due to fuel supply. 
Oil service. 
Detonation caused by shift in gas quality. 
Unit off-line due to lack of gas and high vacuum. 



05/05/2009 1759 
0610 1 I2009 0000 
0710 1 I2009 0000 
0910 112009 0000 
10/01/2009 0000 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Enst Kentucky Power 

ITEM NO. 7 
Page 29 of 33 

Hardin Co. Landfill 



Unit 001 
Time 

Date OffIOn 

05/07/2009 1920 
0511 512009 08.59 
05/18/2009 0805 
05/30/2009 1141 
06/01/2009 0000 
06/25/2009 IS46 
06/29/2009 1302 
07/02/2009 1 I I0 
07/05/2009 0540 
07/23/2009 08 18 
07/31/2009 1044 
08/07/2009 10 13 
08/10/2009 0838 
08/24/2009 03 14 
08/24/2009 0735 
08/26/2009 0923 
39/02/2009 2308 
09/05/2009 0047 
0911 0/2009 2 10 1 
0911 112009 021 I 
09/13/2009 1040 
0911 512009 1 123 
09/21/2009 0832 
09/24/2009 2034 
10/05/2009 1045 
10/08/2009 1307 
10/18/2009 1859 
10/21/2009 1537 

ivailablc 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 - 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Forced 
Schedulec 

Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 
Forced 

Scheduler 
Forced 

Schedulec 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 
Forced 

Schedulec 
Forced 
Forced 

Pendleton Co. Landfill 

Status 

Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Fuel Outage 

Actual 
Hours Minutes 

5 
0 
6 

36 
87 

1 
0 
1 
1 
4 
2 
0 
0 
1 
1 
2 
1 
1 
2 
3 
2 

53 
5 
1 

27 
0 
2 

248 

30 
30 
47 
19 
21 
50 
36 
31 
26 
37 
58 
30 
6 

49 
18 
21 
35 
34 
4 
34 
8 

28 
24 
33 
4 
35 
9 

23 

East Kentucky Power 

ITEM NO. 7 
Page 30 of 33 

Cause or Reason 

Substation operation. 
Oil service. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Substation operation. 
Oil service. 
Substation operation. 
Lack of gas and high vacuum. 
Perform plug, valve service and valve recession. 
Loose connection in terminal strip. 
Oil service. 
Detonation caused by shift in gas quality. 
Lack of gas and high vacuum. 
Removal of knockout pump. 
Installed new knockout pump. 
Substation operation. 
Substation operation. 
Substation operation. 
Substation operation. 
Substation operation. 
Reserved shutdown state due to fuel supply. 
Perform plug, valve service and valve recession. 
Detonation caused by shift in gas quality. 
Reserved shutdown state due to fuel supply. 
Changed radiator fan belts. 
Detonation caused by shift in gas quality. 
Reserved shutdown state due to fuel supply. 



Production Management Reporting System 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

East Kentucky Power 

Unit 002 
Time 

Date Off/On 

05/07/2009 1920 
05/15/2009 1151 
0511 812009 0805 
05/18/2009 I402 
05/19/2009 0858 
06/15/2009 1228 
06/25/2009 1546 
06/26/2009 135 1 
07/02/2009 1 1 10 
07/05/2009 0540 
07/20/2009 1235 
08/07/2009 0921 
08/10/2009 0832 
08/24/2009 03 14 
08/24/2009 0735 
08/26/2009 0923 
19/02/2009 2308 
09/03/2009 0047 
09/05/2009 0047 
09/10/2009 2101 
0911 112009 021 1 
09/13/2009 1040 
09/17/2009 1140 
0912 1/2009 1427 
09/28/2009 1028 
10/01/2009 0000 
10/14/2009 1204 

ivailablc 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

1__1 

Forced or 
Scheduled 

Forced 
Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Forced 
Scheduled 

Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 

Pendletan Co. Landfill 

Status 

Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Maintenance 
Maintenarice 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 
Fuel Outage 
Fuel Outage 

Actual 
Hours Minutes 

5 
0 
2 
0 
0 
3 
I 
0 
1 
I 

26 
0 
8 
1 
2 
3 
1 
0 
1 
2 
4 
2 
4 
0 

61 
I06 
116 

26 
3 
7 
51 
29 
11 
56 
25 
39 
31 
30 
25 
19 
54 
25 
6 

34 
5 

28 
27 
9 
1.5 
29 
26 
32 
43 
16 

ITEM NO. 7 
Page 31 of 33 

Cause or Reason 

Substation operation. 
Lack of gas and high vacuum. 
Reserved shutdown state due to fie1 supply. 
Lack of gas and high vacuum. 
Oil service. 
Perform plug, valve service and valve recession. 
Substation operation. 
Oil service. 
Substation operation. 
L,ack of gas and high vacuum. 
Turbo exaust housing leaking coolant. 
Oil service. 
Perform plug, valve service and valve recession. 
Lack of gas and high vacuum. 
Removal of knockout pump. 
Installation of knockout pump. 
Substation operation. 
Detonation caused by shift in gas quality. 
Substation operation. 
Substation operation. 
Substation operation. 
Substation operation. 
Reserved shutdown state due to fuel supply. 
Oil service. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 



East Kentucky Power 

Unit 003 
Time 

Date OffIOn 

05/04/2009 0755 
05/07/2009 1920 
05/15/2009 1147 
05/18/2009 0805 
O S / ]  812009 1402 
05/21/2009 0657 
0.5/30/2009 1414 
06/04/2009 153 1 
06/25/2009 1546 
07/02/2009 1 1 10 
07/05/2009 OS40 
07/20/2009 08 1 8 
08/04/2009 08 19 
08/10/2009 0838 
0811 112009 0816 
08/24/2009 03 14 
18/24/2009 0735 
08/26/2009 0837 
08/26/2009 1348 
09/0 I 12009 0000 
0911 712009 1 140 
09/21/2009 14.55 

Ivailable 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Production Management Reporting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix R 

Pendleton Co. Landfill 

Forced or 
Scheduled Status 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 

Scheduled 
Forced 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Fuel Outage 
Fuel Outage 

Actual 
Hours Minutes 

6 
5 
0 
2 
0 

222 
0 
0 
1 
1 
1 
4 
8 
0 
6 
1 
1 
3 

130 
347 

4 
163 

19 
26 
7 
4 
47 
20 
14 
27 
so 
31 
2s  
14 
54 
6 
17 
48 
13 
38 
12 
21 
23 
31 

ITEM NO. 7 
Page 32 of 33 

Cause or Reason 

Perform plug, valve service and valve recession. 
Substation operation. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Cold spark plug. 
Oil service. 
Substation operation. 
Substation operation. 
Lack of gas and high vacuum. 
Perform plug, valve service and valve recession. 
Water pump failure. 
Detonation caused by shift in gas quality. 
Replacement of turbos. 
L,acl< of gas and high vacuum. 
Removal of knockout pump. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 



Unit 004 
Time 

Date OffIOn 

05/07/2009 1920 
0.511 812009 0806 
0511 812009 1403 
05/19/2009 1016 
06/25/2009 1021 

06/25/2009 1546 
06/25/2009 1740 
07/02/2009 1 1 10 
07/05/2009 0540 
08/07/2009 085 1 
08/10/2009 0838 
0811 712009 082 1 
08/24/2009 03 14 
08/24/2009 0506 
08/24/2009 0735 
08/26/2009 0923 
09/02/2009 2308 
09/03/2009 0047 
09/05/2009 0047 
0911 0/2009 2 10 1 
0911 112009 021 1 
091 1312009 1040 
09/15/2009 0759 
0911 712009 1 140 
09/21/2009 13.58 
10/06/2009 1353 
1011 812009 1 859 
1011 912009 0824 

Ivailable 
MW 

0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

Prodirction Management Reposting Svstem 

From: May 1,2009 thru Oct. 31,2009 
Appendix B 

Forced or 
Scheduled 

Forced 
Forced 
Forced 

Scheduled 
Scheduled 

Forced 
Forced 
Forced 
Forced 

Scheduled 
Forced 

Scheduled 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 
Forced 

Schedulec 
Forced 
Forced 
Forced 

Pendleton Co. Landfill 

Status 

Maintenance 
Fuel Outage 
Fuel Outage 
Maintenance 
Maintenance 

Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 
Maintenance 
Fuel Outage 

Actual 
Hours Minutes 

5 
2 
0 
0 
4 

1 
0 
1 
1 
0 
0 
7 
1 
0 
1 
2 
1 
0 
1 
1 
3 
2 
0 
4 
0 

190 
2 

55 

26 
5 

46 
28 
35 

50 
3 

32 
24 
26 
6 

49 
49 
10 
13 
9 
34 
6 
26 
54 
34 
7 
4 
26 
27 
9 
9 
10 

East Kentucky Power 

ITEM NO. 7 
Page 33 of 33 

Cause or Reason 

Substation operation. 
Reserved shutdown state due to fuel supply. 
Reserved shutdown state due to fuel supply. 
Oil service. 
Perfonn plug, valve service and valve recession 
and oil change. 
Substation operation. 
Detonation caused by shift in gas quality. 
Substation operation. 
Lack of gas and high vacuum. 
Oil service. 
Detonation caused by shift in gas quality. 
Perforni plug, valve service and valve recession. 
Lack of gas and high vacuum. 
Detonation caused by shift in gas quality. 
Removal of knockout pump. 
Installed knockout pump. 
Substation operation. 
Detonation caused by shift in gas quality. 
Substation operation. 
Substation operation. 
Substation operation. 
Substation operation. 
Low oil level shut down while filling. 
Reserved shutdown state due to fuel supply. 
Oil service. 
Reserved shutdown state due to fuel supply. 
Unit shut down due to low oil level alarm. 
Reserved shutdown state due to fiiel supply. 





PSC Request 8 
Page 1 of 8 

EAST KENTUCKY POWER COOPEFUTIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RF,SPONSE TO INFORIMATION RIEQUEST 

COMMISSION STAFF’S INFORMATION RICQUEST DATED 01/27/10 

W,QIJEST 8 

W,SPONSIBLE PARTY: Ernest W. Huff 

Request 8. 

than one year in length). Provide the following information for each contract: 

a. Supplier’s name and address. 

b. Name and location of production facility. 

c. Date contract was executed. 

d. Duration of contract. 

e. Date(s) of each contract revision, modification, or amendment. 

f. Annual tonnage requirements. 

g. Actual annual tonnage received since the contract’s inception. 

h. Percentage of annual requirements received during the contract’s term. 

i. Base price in dollars per ton. 

j . Total amount of price escalations to date in dollars per ton. 

k. Current price paid for coal under the contract in dollars per ton 

(i + j). 

List all existing fuel contracts categorized as long-term (i.e., more 

Response 8. a-k. Please see pages 2 through 8 of this response. 
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PSC Request 9 
Page 1 of 2 

EAST mNTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION RIEQUEST DATED 01/27/10 

RlEQUEST 9 

RIE’SPONSIBLE PARTY: Ernest W. Huff 

Request 9. 

its coal purchases with those paid by other electric utilities? 

b. If yes, state: 

a. State whether East Kentucky regularly compares the price of 

(1) How East Kentucky’s prices compare with those of other 

utilities for the review period; and 

(2) The utilities that are included in this comparison and their 

locations. 

Response 9. 

purchases on a delivered basis against the price that 20 other utilities within the region 

are paying for coal. 

a. Each month East Kentucky compares the price of its coal 

b. (1 -2) The most recent data available for comparison is for 

September 2009. East Kentucky railked 7t” on a delivered basis for September 2009. 

Please see the table on page 2 of this response. 



PSC Request 9 
Page 2 of2  

YearIMonth 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 
2009-09 

Name 
Hoosier Energy REC 
Louisville Gas & Electric 
Duke Energy Ohio 
Tennessee Valley Authority 
Allegheny Energy Supply 
Dayton Power & Light 
East Kentucky Power Coop 
Kentucky TJtilities 
Consumers Energy 
Columbus Southern Power 
Kentucky Power 
Appalachian Power 
Virginia Electric & Power 
Southern Indiana Gas & Elec 
S. Mississippi Electric Power 
Duke Energy Carolinas 
Georgia Power 
Progress Energy Carolinas 
South Carolina Generating 
S. Carolina Electric & Gas 

Delivered Fuel Price 
CentsIMM3tu 

150.57 
172.01 
204.73 
22 1.44 
225.20 
225.27 
228.84 
230.91 
255.35 
256.72 
268.15 
271.83 
283.39 
287.94 
333.47 
346.74 
371.55 
396.95 
444.36 
452.05 

Quantity 
(000s tons) 

3 72 
706 
775 

2,674 
339 
870 
3 92 
663 
83 5 
247 
185 

1,250 
1,156 

178 
84 

1,313 
2,98 1 

860 
92 

339 





PSC Request 10 
Page 1 of 1 

EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RF,SPONSE TO INFORMATION FWQUEST 

COMMISSION STAFF’S INFORMATION W,QUEST DATED 01/27/10 

Rl3QUEST 10 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 10. 

Order, that is delivered by: 

State the percentage o f  East Kentucky’s coal, as o f  the date o f  this 

a. Rail; 

b. Truck; or 

c. Barge. 

Response 10. a. Rail = 1%; 

b. Truck = 21%; 

c. Barge= 78% 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 11 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 11. 

nuiiiber of days’ supply as of October 3 1, 2009. Provide this inforiiiation by generating 

station and in tlie aggregate. 

a. State East Kentiiclcy’s coal inventory level in tons and iii 

b. Describe the criteria used to deteriiiiiie number of days’ supply. 

c. Conipare East Kentucky’s coal inventory as of October 3 1, 

2009 to its iiiveiitory target for that date. 

d. If actual coal inventory exceeds inventory target by 10 days’ 

supply, state tlie reasoiis for tlie excessive inventory. 

e. (1) State wlietlier East IGmtucky expects aiiy significant 

changes ill its current coal inventory target within the next 12 months? 

(2) If yes, state tlie expected cliaiige and tlie reasoiis for this 

change. 

Response 11. 

was 1,043,246 tollS-47 days’ supply 

a. East Kentucky’s coal inventory level as of October 3 1, 2009, 

b. Number of days’ supply is calculated as follows: Actual tons in 

inventory divided by the total niaxiinum daily usage for East IGmtuclcy ’s geiieratiiig 

units. 
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c. East Kentucky’s coal inventory as of October 3 1,2009, was 

seven days above its target of 40 days’ supply. 

d. East Kentucky’s inventory did not exceed its target by more 

than ten days. 

e. (1-2) East Kentucky does not expect significant changes in its 

current coal inventory target over the next 12 months. 
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EAST KJ3NTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FIJEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 12 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 12. 

contracts during the period from May 1 , 2009 through October 3 1,2009. 

a. State whether East Kentucky has audited any of its coal 

b. If yes, for each audited contract: 

(1) Identify the contract; 

(2) Identify the auditor; 

(3) 

(4) 

State the results of the audit; and 

Describe the actions that East Kentucky took as a result 

of the audit. 

Response 12. 

the period under review. 

a-b. East Kentucky has not audited any of its coal contracts during 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 13 

RFSPONSIBLE PARTY: Ann F. Wood 

Request 13. 

complaints regarding its FAC during the period from May 1,2009 through October 

3 1 , 2009. 

a. State whether East Kentucky has received any customer 

b. If yes, for each complaint, state: 

(1) 
(2) East Kentucky’s response. 

The nature of the complaint; and 

Response 13. 

its FAC during the period from May 1,2009 through October 3 1,2009. 

a-b. East Kentucky has received no customer complaints regarding 
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EAST I(F,NTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION Rl3QTJEST DATED 01/27/10 

RIEQIJEST 14 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 14. 

litigation with its current or former coal suppliers. 

a. State whether East Kentucky is currently involved in any 

b. If yes, for each litigation: 

(1) Identify the coal supplier; 

(2) 

(3) 

(4) 

(5) 

Identify the coal contract involved; 

State the potential liability or recovery to East Kentucky; 

List the issues presented; and 

Provide a copy of the complaint or other legal pleading 

that initiated the litigation and any answers or counterclaims. If a copy has previously 

been filed with the Commission, provide the date on which it was filed and the case in 

which it was filed. 

c. State the current status of all litigation with coal suppliers. 

Response 14. 

three coal suppliers. 

a. Yes, East Kentucky is currently invohed in litigation with 

b. ( 1 ) Appalachian Fuels, LLC (“Appalachian”), Armstrong Coal 

Company, Inc. (“Armstrong”), and Argus Energy, L,LC (“Argus”). 

(2) The coal contract involved between East Kentucky and Appalachian 
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is dated December 4, 200 1, and subsequent aiiiendiiients thereto for coal to be delivered 

to SpurIock Power Station Unit Nos. I and 2. The coal contract involved between East 

Kentucky aiid Armstrong is dated October 2, 2007, for coal to be delivered to Spurlock 

Power Station Unit Nos. 1 and 2. Also, tlie coal contract involved between East 

I<entuclcy and Argus is dated July 12, 1994, aiid subsequent aiiieiidiiieiits thereto for coal 

to be delivered to Spurlock Power Station Unit Nos. 1 and 2. 

(3) Tlie potential liability of Appalachian to East I<entucky is 

$24,400,0 15 plus pre-judgment and pre-petition interest and continuing. Tlie potential 

liability of Armstrong to East I<entuclcy is tlie toiiiiage owed to East I<entuclcy by 

Ariiistroiig as “option” tons under tlie contract, or 585,000 tons of coal over tlie life of the 

contract. Tlie potential liability of Argus to East I<eiituclcy is $10,2OS,8SO plus interest 

aiid costs, iiicluding attorneys’ fees. 

(4) The issues presented regarding Appalacliian are (a) whether 

Appalachian breached its agreement to deliver coal to East Kentucky’s Spurlock Power 

Station aiid (13) whether Appalachian breached its agreement to provide a performance 

bond to provide further security to East I<entucky in the event of default or failure to 

deliver. 

The issue presented by the Armstrong lawsuit is for a 

declaration by the Court that Armstrong is contractually obligated to deliver these 

additional option tons. 

Tlie issue regarding Argus is whether Argus is 

contractually obligated to cover East I<entuclcy’s cost to replace coal that Argus failed to 

deliver. 

( 5 )  Tlie Complaint with Appalachian was previously filed on 

September 12, 2008, in Case No. 2008-00284, and tlie Corrected Answer was previously 

filed on February 1 1, 2009, in  Case No. 2008-005 19. In addition, East I<entucky 

previously filed a proof of claim in Appalachian’s bankruptcy proceeding on September 

10,2009, in Case No. 2009-00286. 
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The original Complaint and Answer regarding Arinstrong were 

previously filed at the Co~iimission on September 10, 2009, iii Case No. 2009-00286. 

Subsequently, an Amended Complaint and Amended Answer were filed by the parties in 

the lawsuit aiid are included on pages 4 tlirough 29 of this response. 

The Coniplaiiit aiid Answer to Complaint regarding Argus are 

iiicluded on pages 30 tlirougli 1 18 of this response. 

c. East I<entuclty filed a motion for partial summary jiidgiiient in 

March of 2008 in the Clark Circuit Court proceeding against Appalachian. While that 

motion was pending, Appalachian made an assignment for benefit of creditors on 

May 26, 2009. On June 11, 2009, certain creditors of Appalachian placed Appalacliian in 

iIivoluiitary banltrnptcy. East Kentucky filed a proof of claim in  that proceeding, wliich 

is described in Item 14 (b) ( 5 )  above. The baiiltrLiptcy stayed the Clark Circuit Court 

proceeding aiid East Kentucky intends to pui-sue its claims against Appalachian in the 

baiiltrup tc y proceeding. 

East Kentucky and Armstrong have filed cross iiiotioiis for 

suiniiiary judgment in this case, tentatively set to be heard in Clark Circuit Court on 

March 1 1, 20 10. Responses and replies to said cross motions are pending. 

Argus’ litigation is in the early stages of discoveiy. 

Confidential protection of certain portions of contract inforiiiation has been requested in 

the form of a motion for confidential treatment. 
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EAST KENTUCKY POWER COOPERATIVE, MC. 

v. 
ARMSTRQNG COAL COMPANY, INC. DEFENDANT 

PLAINTIFF 

F ~ T  AMENDED COMPLAINT FOR 
DECLARATORY RELIEF 

Plaintiff, East Kentucky Power Cooperative, Inc. (“East Kentucky”), for its fvst amended 

complaint against Defendant, Armstrong Coal Company, Inc. (“Armstrong”), states as follows: 

1 .  On October 2, 2007, East Kentucky and Armstrang, entered into a contract 

whereby East Kentucky agreed to purchase, and Armstrong agreed to sell coal for use by East 

Kentucky at its Spurlock Power Station Unit Nos. 1 and 2, Maysville, Kentucky beginning 

October 1, 2008 (the “Coal Contract”). A true and complete copy of the Coal Contract is 

attached hereto as Exhibit 1. 

2, Section 17 of the Coal Contract states that “any disputes that may arise under this 

Contract . . . that culminates [sic] in litigation, shall be instituted and tried in Clark County, 

Kentucky.” I 

3. Section 1 (a) of the Coal Contract states that “SELLER [Armstrong] does hereby 

agree to sell to BTJYER [Bast Kentucky] and BUYER agrees to purchase from SELLER, One 

Million One Hundred Seventy Thousand (1,170,000) tons of coal (the total contract tonnage) 

over three (3) years at a rate of Three Hundred Sixty Thousand (360,000) tons of coal per year 

(the “base annual tonnage amount”), subject to Sections 6 (d) and 8 herein, and BUYER‘S right 
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to vary the total contract tonnage and annual tonnage amounts through the adjustment of monthly 

delivery rates, as provided in Section 1 (b) and (e) hereinbelow.” 

4, Section 1 (e) of the Coal Contract provides that the term of the Coal Contract 

shall be for a period of three years and three months, stating: “Monthly deliveries shall 

commence on October 1, 2008, and continue through December 31, 2011, for a total contract 

term of three (3) years and three months.” 

5. Section 1 (b) of the Coal Contract states that “BUYER [East Kentucky] shall have 

the one-time option to increase the annual tonnage of this contract up to an additional one 

hundred eighty thousand (180,000) tons. This option must be exercised by July 31,2008.” 

6. 

7. 

East Kentucky timely exercised its option. 

East Kentucky asserts that the Coal Contract requires the annual tonnage to be 

increased by an additional 180,000 tons for the entire term of the Cod Contract (a total of 

585,000 additional tons). 

8. Armstrong has denied the assertions of East Kentucky and claims that that the 

Coal Contract requires that the annual tonnage only be increased for just the first year of the Coal 

Contract (a total of only 180,000 additional tons). 

9. Consequently, an actual controversy exists as to whether the Coal Contract 

requires 585,000 additional tons or only 180,000 additional tons. 

10. Pursuant to KRS 418.040, East Kentucky seeks a declaration of its rights and 

obligations concerning the additional tons under the Coal Contract, and, specificatly, seeks a 

declaration that the Coal Contract requires 180,000 additional tons annually for the entire term of 

the Coal Contract (a total of 585,000 additional tons). 

2 
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WHE~FORIE, East Kentucky requests the following relief: 

1. A declaration that Armstrong is obIigated under the Coal Contract to provide 

180,000 additional tons for the entire term of the Coal Contract (a total of 585,000 additional 

tons). 

2. AI1 other relief, legal or equitable, to which East Kentucky is or may become 

entitled, including attorneys fees. 

Respecthlly submitted, 

Kegh Mooman 
Kyle M, Melloan 

250 W. Main Street, Suite 2800 
Lexington, Kentucky 40507 

FROST BROWN TODD ILC 

(859) 231-0000 

COUNSEL FOR PLAINTIFF 

LEXIJBRARY 409967~1 3 



. . I  I .  

I I 
T PSC Request 14 

Page 7 of 118 

THAT h' and ia consideration ~f fha mutual covenanis crmtabcd herah, 

SELLER agrees lo  sell to Bwea and BUYER agree3 to purchase ftoni SlILTBR, mal 

for BUYER'S Spurlock Power Slatik Unit Nos. I aud 2, Maywi jle, Kentucky, under tho 

fouowing tam and conditions: 

[a) SELLER does hareby agree bo aeU to BUYER and BUYER agrcas lo 

.purchase from SJ3LLER, OR0 Million Om Hun&ed,Savcnty Thousand (l,I'&DW) tons 

of coal (the total &&act tonnape) mer three (3) years rrt a r& of  Thiw Hun&& SJxty 

Thousand (3'60,000) ions of coal per year (the "bast annual tonnage mount"), mbject to 

Sa!ions 6 (d) and 8 herein, and BUYER'S right to vtty tha btsl oontmcL tonnage and 

annunl fonnago amounts Uuuugh the adjustment of monthly delivery rates, s pmnded in 

Section 1 (b) and (c) hereinbelow. 

@) p a  base montbly deUvc& rate, beginning October 1, 2008, ajhall be Thirty 

Thousand (30,000) Tons. BUYER a h ~ U  bave"the Fiat, upon at 1ea$&$y (60) days 

noilce to SBIILER, lo hereasp tho nolual delivery m e  by Meuty p o w  (20%) or m y .  

mount up to tbirty-six thousnnd (36,000) tons for any given month or deorease the actual 

delivery rnte by ten petcent (10%) cIr airy mmt down ta twmty-seven thoumtd 

(27,000) tons fbr any givm monlh under lhis Contract. BUYER diaU have the one-tlme 

option to fpcrease the annual tonnage OP this contrsct up to an' addltlonal m e  hundred 

dghly thousaml(180,900) tans. "his option muat bo exyxised by July 31,2008. The 

a h a 1  a d  tonn~ga mount &d the total wnhct tonnage mount, as provided in I 

Section 1 (a) abow, shall nutomatidy be amended h, confbm to the actual manttdy . ~ ' . , 
delivery rates schediM by BUYBR from tipse to time putsutM to this 8eation, so that 

' 
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* Seotion 1 (b), 

( c ) , . ~ o n t ~ y  &iven.w ahan a m e n c e  on 0cGb.er1, 2008, mt~ oonifnna . . 

~~ghDo~~31,20Jl , foratolalcontrac~t~rmnfthf'ee(3)yerus and tbrcembnths. . 

$.BLLER aohowIdgcs that dwhg ths pmctsa bf BWER aotivadng end tasting thelha 

Gaj DesuKivizatiop ('YGD") qsiom, skuations could ocom tJat would cause"+ipowy 

sus-ions of cod cansuruptfon SE!J.LBR agtees to allow BUYER, dmi& .1h0 lirst 
ninety f9p) day8 of 4Ms Coamitl, to tamporerUy suspend deUveri&of cod hereunder . 

CtUrIng such OccweaceS. Any deliverlks suspended by Buyfoi. In thfs sltu~tion shall be 
made up at SIEIUER'S option, but cn a scbecSole mutually a b e d  up611 by S F R  tlnd 

-SELLE& but in any event no fator than two hunand se~enty  (270) dap after the dab af " 

d suspension. The aotual Wubl wimsgo empunt and th total wntract tonnage 

. . amount, as provided in Section I (a), ahdl aurornatkdly be amended 60 that the total 

wnkact tonnage amount at the cnd ofthe term of Wis ConhaEl will nflect the ~ l ~ t i ~  

ohasges in scheduled delivedos raade by BUYER and SKLWR p n w t  io this 

I .  
. "  . .  

. ' 

Seotion 1 (C)' 

(d) Notwithstanding my other provkdons of this Conbact, and In ode? to.  

accpmmodate B W ' S  jtwudy 6chcdukd plant 8nd/or coal banmlnp meinlenanoe 

outages, BUYER may, at i ts  sole Gtkifi oneor two tima each cal~~dfiryear, wchdule  

up to one rnokh's dsUverfts provided thirty (30) days' n @ ~  is given aud any such 

resOheduled dalivcrics me mado wilhm Six moruhs, 
(e) The pnntcs aclcnowledge that knew F(fD Bystem will be SdM to BUYER'$ . 

Spnrlock Power Station Unit Nos. 1 and2, and it is orftical that the steam C3mereti11g 

Units and Associated Systems (%y&tI69 opmte sa&~faclorily with tbs q a t  suppllcd 

under this Contract, E, at my time during the h f ' s l x  (6) month@) of tlw CQnmct 

deliv&x (the 'Test Period"), BWER 6 h d  d c t c n h  and notify SEUHR Qit uWhg 

soal maoting the qunlily speolfication provided herein will not be compatiblrr with 
satlsf8ctoty opeation of the Syrrtems. br rmy rcnson, then the Parties shell fmmediately 

attempt la re sol^ such coal quality inam. If B revised mil quality specification 

tompatible 'dth satisFactory Systems operation can ba detennlned withfn thirty (30) days 

of such notiae by BUYRR, SBLtER shall have the option &  upp ply BUYER wiih mat 

. 

' 

."  . .  

meeting &ch revised coal quqlly llpeciflcalions at the applicable Con(raa1 price. If a 

solittion to suck Systams OpehatiOMl p M m s  cannot bo d c t n e d  d a  lhaZ 

'. or if 6ELLER"ia unable or declines to' mp& sdtabta qubstitute coal "fo moWe mch 

probl&s $&in lhkfy (30) days of the determination of the "solution, then e$& Party 

may te&natc the Contraot upon thkty (30) days wfittcn natico, and the P d s s  shall have. 

' 

. 

2 



ACTED 

no Avthw: o b l l ~ m  for the sale arpurchaae of cod hareundna accept h regard fa coal 

deltvaiw mde prior to m h  t d n a t i o a  
, .  

._  . * .  . 
2. Coklprfse 

Tho b p o  prlce for all ood supplied hereunder m&hg the quaUty 6pdfkk.m~ 

contained herein an rn sG recdved" basis BE desuibed in Sockon 5 (s) and E0.b. barga, 

SmaEhaw Do*& Green River M P  76.6 shall be 

1-j.pllrminionon  tu. 

EixAMpLE: Tbehaeaprl~pfeoat& aheatcontent o f  
. 1 &Zoo BtulRr, would b a l l p e r  ton For 
ood wltli aheat content of 11,600 B W . ,  it 
would be-lper Loa. 

* .  . "  
3, @ R I  Price Adiustment!4 

per& @%) of ' ih  base prim or 

perrniUiol,BtaBhsUtcmBinfired forthe term afthhConbaot." .. 
* -  

Tim cscalafd~b portla ofthe baae pdce, hereltmftmmikrd to BB tho "oscdatablo 

base," i S ~ F ' p u w n t  *A) &(he base price, or~-l' 

1- per million Bty and &hell bb IncrcaWl ot decrursed by tba aggregate 

oftha ?dju&nenta 88 ad fbah bolow: 
. .  

(a) Blfictiva 3uly I, 2007, and evwy twelve (12) moth thereeftar durhag the 

t e a  of this Contract, 11 percant a%) of the base price br 

" '1-1 pcr nliGicn B ~ U  MI escalate at a rate of timo pencant 

Thenfore, tho price Ofcbal, €ab, bargo, at tha boginnin; dato of this Con@act, which i s  

October 1, 2oD8, shall roflact this &alation. 

@) 1 ahall &age in direct 

ptopoafon to changes in the monthly posted price of die~al &el (on highwe@ bpes) 

I reporlad in tho Energy Iufbrmation Administration Depnrlmeut of Bnwgy'd WcekIy 

Remi Qaeoline and Diesol Prfces ilk tfio Midwesi The No. 2 diqiei &el heso pn'co for 

this escdtdion ofthe base h o k  baal rata shall be fi0 poskd monthly pdco of diesel @ol 

I reported h the Bnergy I ? & m a h  Admhis@&on C'BL4'9 Department Df Energy's 

Weekly R?tail GanolIna and I?iraGT Prices, On-Highway Diesel (A11'"pes) Prico far tho 

Midwest for May 2007. Thi;s dieset fhsl bPse pdce is 2769. Bf@tke October 1,2008, 

and each weeding tlyw (3) nionths thenafter, twonty-fie parccOt 

price she11 c b g a  in acconIance with' changes in &e ~IY~B$B O ~ N O .  2 diesd eel prices 

1~p-cP0rt~i-l h the EIA &cparhnent of &my'8 Weekly Ratail Qn-Highway a w e 1  Pd? for 

. 
. .  

. .  

c 

3 
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the Midwest tho first two months of lhe pn'or calendar quoilar, and fhe m o m  that 

precedes these two monrhs, compmed b0thaN~. 2 diesel fie1 baseptice. 
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. * .  . 
~ a m ~ ~ e - + &  t ~ ~ w i n g  is a %athetical sample, hr  i~~satratipn. - 
yurposes on~y, of a he1 price djustment EOr the three (3) month 

period'of October, November, and Deoombw 2008. Numbers used 

were n k d o d y  chosen. 

Base d i e d  Aiel pri~e-May20M. .................................... :...,.,,., ......... 276.3 
Mca for last wcck of each month-June 2008 through August 2008: 

June ZOO8 ..........,.,...I...,.,.....,...................,.............,~. 29O.Q 
J ~ 2 0 0 8  ...................... ~.,...,.........,.,~,..;,.,,,,,,,,,,,.~..,~,.~3l3.0 . 
AuguBt 2008 ........ :..,..............,,......,....~....,,.,..,~..,,.,.~ 

Total.,.,. ...................... ...._..........._.. ....-... ..." .... ..9IS.O 

Average posted diesel thvl ptbe .......... "., .... ..,.,... .... ,~. . .~, . . , . . . . , , . .~.~,. . . . .3~.0 

Percentage Chabge: 
Total avamga posted dicsel &el prlGemasa diesel fie1 pdoe = 306Lb276.3 = 
1,1075 or 10.75% . 

of base &ea = $111 x 10.75% =I tu 

tu would be added lo tha base coal price 

4. Eovernrnentd TmposIHoq 

The partka harob agrce &at &e price qndtd h$r& for cod, h Seotions 2, 3, 

5 (c), an45 (d) inolude the cost ofcomplying wit& all existing federal, strtte, orlaoal laws 

OT regutations as of July 1,2007. When used herein, tha tunn 'ylomrmnarrtal TmpoSlhQn 

means all costa of oomplienco with a l l  applicable Meral, ata? &d local laws md 

regulations as they we interpreted and enfomd with respec4 lo coal produced at the mine 

or 60lu;c;o rubs,  fooluding, without limitation, all ftdarrJ, strite, or local statu@, rules, 

regufadons, or Intcpratadons, the rate .of any oxckie, atamp, mlamah,  88veTBntE, use, 

.... 
~. 

sales, license, or o k  tax aasasmant, and any chwged ytca of &swmcn~ (other than 

taxes mwsumf on or by hmmc not levied directly on &e productJon of coal), business 

and occupaiiDn &w, and l~ceuse fees, or other wessmeii(s payable on ticcount of or for 

the pmduotion, mining, removal, preparation, delivery, shipmenf, sale, consignment-, or 

billing of coal or an htrwnents nr docnmmis evidencinh the 6 m e  or ala the proceeds 

thereof, and any iaw, govamnenfd brder, d0, ddhncc, regulation, stjiS\llaHon, dkarq ' 

or orlra govemmeniat reqairementa afany h d ,  or interpretation themof, wbfch pataim 

4 
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2007, incmases the posts olsuppwg con1 tbl the mine and/or fiourca mines, 

shall pmvtde wrJttan nottce of such ahmge in a Oovemmental fmposltion to BUYER, 

and a description thereof; dong with au explanation of tho effect o f  suph change on the 

coats of supplying coal &om the mine, murate and detailed ampta6rmsI and data 

reasonably necessary to substantiah tha rasulthg hwcam to fhe base pice. BUYER 
shall htlva the right to inspect all books and recards of SEittBR pertainfng to mreh 

edjurlrncnt, This adjustmom procedure ?hall not apply to chnngcs in SBWLBR'S co-sts af 

bmnplytog dth varjous fbdnrat, stab, or lmal lam of rGgulatons BpcoTfjbg bealth and 

d', envtronmental w reclamatinn compliance sfaadardtl, or similar rquhrnads, 

unless such Phangcs m costs mlt directly fiom cbangts h~ mch laws or rqglations, 

SELLER musf provfde 8 datpiicd exph&ofl of any such ohangar in c0mP)bca wab 

rcsoliing from cI1ange-s in B U C ~  laws or regulations as part of say request ~IX a prim 

adjusbnent for incraased WmpUance costs, and mbstquent price adjnstments baaed upon 
the aame changes ia such law orregulationa shall not bepemipibfe hereunder. 

SELLER shall submit any requests for prim adfushnent under this Sation 4 to 

BUYER prior to the time SELLER deslres moh plica adjustment to become effective, to 

~ I O W  BUYRR a reaaomble ttma in which to roview s ~ a h  &qUeSb. ~n the event that 

-.  SELL^^ is urnable, usbg reasoaable busl~ps  care, to cnlcultkto the oxact cost Increase 

alaimed as a pride adjustment hereunder prior to h e  desired affeolive date, SELLBR shell 

rmbmit its best reasonable est imat~ of such cost increis lo BuyIlR .fm revlew'and' 

Infbmation purposes, subject to the submission af'aflnal cost increase sd@de. FaihJe 

of SELLER to submit a cost increane.achedule cr &mate to BUYBR within a reasonable 

tima prior to the d&ed &ctive date fbr a requ6te-d price adjustmmt herenndar shall 

consti,W a wdver ofSEmR'S dght to reginest s&hprIce adJuetment for any shipments 

npde prior k, S e R S  aub.&ou of a cost &'mI68 schedule y &r& Eo BWBR 

Any p h  aqustment hercundw 9hall be bascd only on a find sohedule of cost i n c w  

'am~not m e s h a t e  s & a  EE ~ o v j d e d  hareinabove. 

. .  

" .  
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elect to absorb the oost In 0xl)w~ ofthe aforementioned Ihnk, in wblqh case this Contract 

shall remain in fill &roe and effbf. SBLLEYS aleGtI0n must be mk f d  h writing 

WitMn thh@ (30) day3 of BUYER'S notice of termination. Such eleoion by SELLER 
&all be irrmlbable and biudfng for that moreasc aad &I1 be ef%otive as oftfib eftbotlvo 

date of tho Governmentnl Impositfon cost homsa 

In h e  event .that any ssid W q  fees, s p d  assessments or similar levies, 

Whetlret inoluded In the base prtea of wal m added to @ price Oscpal by esaaltltion 

hereunder, ace reduced apd anoh reduction results in a cast decrease fiat SBUER, 

BUYER wlll subldi to SELL!% QII ctlmate of the decreased costs, and the dwmnsad 

wet per ton of cod, at which timp SELLER, at its aola option, will acwpt or reJeot the 

estimate ofthe d m a s e d  cot%. la the event that SELLER rejects tho estimate submitted 

by BUYER, WE.R will submit its achcdulc of suah decreased costs to BUYBR, which 

BUYER, at its aoleoption,will accept or reject. 

In fhe event that E mpm{ for price adjuatmen! mdar th ia Sectlon 4 would not 

mise the pdcc of con1 wfficiently to &Ve BUYBR thd Eight 10 terminate ulls Contract, aa 

provided hmeimbove, &d BLJYBR md SELLER do not ap~ee OD. the amom# a€ tho 

aajusfmd, the parlies do hereby s p a  to firsi attempt to >lupmrpiso sakl &mps in 

costs and f8ihg to do so, thajr wlll select a tfdrd and impartld.n?presentative width ten 

(IO) days thereafter, and the the8 (3) of them win then attempt to agree upon said 

ohaugtxi In obsts, and their dtcfsion will be final and binding an tho $Wes to this 

@mtracf. Tf tho two (2) parlies cannot &ee on a third and fmpartlaI rapresenlarive, then 

U is agreed lhat the Federa1 Dht@ Court hi h ~ k v l l &  Kentucky, slid1 &deet mid thka 
persou, and Idis decision. and the dccisiih i f lhc  Uwe (3) ulthato rcpmenfa~vca, ah@ 

be binding upon fbe partias to this Contmok Time balng; of . .  tho essence, a firuil decision 

shali be made w i t h  &e (3) months aftor the praiiu pfiginally arrbmit Ute i  aUdg& 

-. 
. 

. 

, 

" .  . . 
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Ash Maxhnmn"m II 
[subject to Smdon 5 (0) hereinbklow) . .  

Qther Ouslltles 
Chlorine "as received" (dry baals) 
Nitrugtn "ae reaelved" (dry basis) 
Gcindability@GQ . I 

softening (H-W) Mjnimii 
Fluid pdiniiuml 

@) BUYER &all haw the right, at i ts  sola option, to dent MY aoal-d6pmt, ur 

any portion OD a barge or railcar load bar&, if upon visual lnspedlon df Wch shipment, 

tho coal i s  not run-ofhtne having a mavimum top size of or is nofF* of W d M  or 

bas DU cvocssive mount of fln&i or fs "hot mal'' or ZBWER believesfhat unloadkg ;he 

cod would i n ~ l v s  au musudly hazardous condition. When my btcrge or dear bDs 

. been .. . rejected by BWER UponvjsUaI inspection befpre unloading, SBLLBR tihad remove 

m& shiprnonl immediately 60m BiJYER'S pprnisw at SBLLER'S &penpa, 

If ia  Whm rmden;taod abd agreed that B W  dom not wdve its n'ghtd under 

lhia Contract by rece'iving any shjpmonts of cod, and aw+tande thereof shdl not bo 

implied unless BWBR faits to give SBLLBB vritten IIOUCO of any breaches or dehhts 

I 

. 

.- 1 -. " "  

7 
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andysir: 

Coat 

beon Mnple&d. If BWER,Mk to r&it 8 shplrtent of nbn-oanfoming 

i t  hid thb right .to mjeat fbr'failure b meet my or all of ihe epecifications set 

I auth bar& or bmga &e& zkrnent contained oxlnyeous &dials, ti& suob mn- 
I coaformlngoonl Wbe deerqed neoeptcd by'BUYER 

. -  

(c) 'bU?ER agrees tb accept deliveries of cod with an ash oantant o f  up :to 

percent, iubject to tha fbffowing prioe adjustments. nie parties-egee that these 

adjustments shnn help defray l%,RER'S coels far blending aud b m h E  aut& lbwer 

'qaality coal. Suab coal dclivcrieti, sul@ct tr, t& prfce adjustmtnta proviied in thle 
. Sectton 5 (c), SW be considered IO wnfoim to the conthot spbclficstlons fbr heat and 

mh contaftt. 

. . 

X. P ~ ~ c E  Adjustment for ash content above mpkcnt,  but not more Iiim 

percent on rm 'la received" baejs: 

For c?aoh one percent a%] that the ash contwt aeeeds II percsnt, but does 

not e x ~ ~ e d  I percenh cwte (m) per ton &all bo deducted J3o.m tho 

billing price. A pro T& adjastmant sWI be made Bq any fbcraCtiona1 portion 

ofauoh am percent a%) WWSE in ssh content. 

). 

(d) BU?ER resefyca the rjghl to reject any shipments of coni by SELLER which 

do not meet the m~nirnum heat content rquirenient of - W b . ,  maximum ash 

&ed requirement of- peroant a%), or other mnfmct specificatiom contained in 

be&nS(ia> b&naboVe, & the mnt that FuryER elects to accept ocoasiOnaf 

shipment8 of non-canfornlfng cod, the ibM0wing pdw adjustments shall ap& tQ suoh 

ddprnchts, as appropriate, in eddltian tu the prim atIjrrshneat provided in flection 5 (c}, 

hereinabove, and in additionio any ofher m e d i e s  availeble to BUYER: 

. , L Price A @ W &  f9r heat content beI* 

rcoelved" b d :  
Btullb., on an "aa 

Btcdlb, dcflcicncy in haat coatant . 
. .  



TharefbTe, m per ton would bo daltlcted ftom ;he billing 

deducted itom the bi&g 
price. 

"Thudbrs, per ton would be deduoted from the billing 
ptice. 

For tho p\uposa oPcaniputing payment for coal subject to price adjustment under 

Secions 5 (i) or S (d), the heat, ash, end mtAn con tents of t h ~  coal "aa received" ahall bd 

desmut io ba the monthly weighted compositS ~vexnge value of the he& ash, sad sulfur 

knOdnc6 89 daftncd atul cpmpufcd in kbaeotlon(g) of thia Sdon5 .  BUYBR and 

' SELLER hgfee that the. applic&n ryf the price rkduotions proddad in Smtipn 9 (d) shall 

, '  
I 

9 



not be considered &pidated damages but is intended 66 partidly defray BWER'S 

additional 05& for blcnang and bmmiag said lower q&Q.ml; SbdI not constitute 8 

Pmtoar by BUYER of' any of the terms of fhis cbntract; MI no1 excuse nrmcompllanoa 

with ifia contree# spdfications by m y  ahipmtnt by EEI;LER; m d  shall net affect 

BWER'S fight to exenhe q y  of its ranedics provided koreupBar or at law fbr 

npsaUsf$ctory perfoman& of the Cbntract by SELLgR or to mjwt any &d Tecdived 

whlch falx to M C ~  the mquiremcnls of Section 5 (n) herain or whioh BUYER h4i i  right 

. 
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. to 4 c c t  pursuant to other proviaions of this Contrgcc 

(a) If'W coal Bhfpped ti, BWER fils to meet a m i n h r n  heat Eontant 

Btu per pound, a maximum ash content of l 

or any of &le other reqVireolMttl set forth in Subsection (a) of th& Section 5, for Wa (2) 

cousecufive weeks basad on the analyses made during sueh timel except for the sulk 

requirements whichare dkcussed fwher hmi&low, or if SJ3LT.JB. fails to deliver coal 

for fxo (2) consecuti~ weeks without adeqmte m u s e  tmder SectioO8, and notiCa 

tliereof, BIIYER aw Ma the right, npon &v@g SELLER Written nofice, fo m k e  to 

me# fiufher dplfvdes wtii SELLER has prodded assumncs, in tbe opinion of 

BUYER that all skipmeats of cod daliverrd &areafter will confbrn to Badh Emd every 

requirement set forth in SwHon S (a). If S U E R  fdls to furnish BTJYKR With auch 

aammce within d&y (30) day d e r  wiltten notica is sent td SELLER, BWERmay, at 

16 eole option, treat thie Contrnct as derielly hrcachod by SEWLXR. It ~bnbg 

understood end wgeed, of coursc, that the txfonsnid d n c a  procedms is pot 

exclusive rernedy affbnled BuyBR but it i a  optional and cumulntlvb and in Bdtliton &I 

other sights and remedics of BUYBRpwPiaedherdn end bylaw. 

' 

NOTWITHSTANDING ANY OTHER PROVISIflNS C0NTAZNE.D H E E N  

TO THE CONTRARY, OR OTHERWISE, i t  is undacstpod Bnd agreed that BUYl3R 

faces severe pennlth by tho 8nvlro~m.ental Protedan Agenoy, nnd olhok?. In tho event. 

of I& usc of coal wjth n sulfur cotdeal of more than the pmentagea noted h Sechn 5 (a) 

hcrw'nabovo; anid therefork, BUYER constmtlyrno&ors a id  tests its mal to aspare itself 

of sulfin compliance, and it oarmot tolesate the receipt of any wbstnntial amount of cod 
that does not meat such spaoitlcatlons. Themfire, h, the event that B m ' S  teafng 

prakdurcs reveal that egy cod datiymd under this Conkoat fails to m k t  the abpvc 

stated sulfur requkm~ants, fhm BWER may suspend sMpmcnts unrll aud d e s s  &thin 

thilty (30) (IIL~~, SELLER SISSWW lluygR of Ailwe and canthlous complfanw with said 

sulfur rcquiremenls: If SBLLER plov;dcs a s s h c e  of fttture wmplkca dlhh tbis 

t h i i  (30) day pedod that is satisfktory to BLWER, than ddkdias may + m e  under . .  
the tams of this C-t. If, however, SBWOR fails to provida BUYER with adequate 

IO 
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a s m w  affutora ~bm@ianoe, BUYER shall hive the right, at its sole option, to ddolare 

SEjLLl3R In mated81 breach of thh Cantmot, or to atlow $ZI.LBR up to an additional 

83xty (60) days b par$& tldaqutdb assurmtx ofsuch -re suliltr oornpkoe. Xn IC 

event that BUYER &lows an addihWl p d a d  aP time for the Aantshlng of such 

assarance, SELLER shall dtkm d o  armgcmenk fbr delivery of adequab q?lantitlas oF 

wal rne&ng.swb eontinct speoffication os provided irt Section 5 (a), herdnab&, a! &e 

thepcurrent cwtract pdca, to me@ SELLBR'S cont.nrot commitment; or SBLLJiR &all 

maLnburse BUYE!R for any amount that rzplricernent cod purbhaaed by BUYER, in 
amounts not to w a d  scheduled quantitles unker this Contract, exwtds tho thm-cmmt 

eonhact priOe, .&xs any expenses saved as 8 result ofthe same+ provided, however, nqy 
replacenlent coal purchased by BUYER shall be at a commercially reasonable price. 

Page l7 Of l1 
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Such reimbursament shall be made by SattER to BUYF& by the 20th day ofthe month 

following the r d p t  of such Feplacemoqt mal. Tf SELLER dow.nbt provide adequate 

awmncc of Aiture Elurrplilirice by the end c$ any such &nded t h e  period, BIKER 

may, at its solc option, decWe 8BUBR lo material breach af &is CJmtmt. This 

assurance proccdnre is not 811 w l ~ d v c  remedy for suoh noncompliance, but Is opfional 

h d  cmulafiva aml in addition to dmer rlghb and mrnedia of k m  provided herein 

or at law. 

(r) For purposes o f  debmining the price and q d i t y  of all coal dnlivand uadcr 

thi6 Contract, mcpt Tor fhejnuPoses of Scclion 5 (e) and for coal q*ecked by BUYER by 

yisual inspection before mload'mg, including themoistwe, ash, dfiv, and heat content 

rcquircmcnts, the analysis ofthe coal shall ba deented to bq end is, the a v w  monthly 

valtles of' the moisture, ash, dfkr, and heat content a8 d&wl and computed In 
Subsection (g) of thin Section 5. 

(g) The werage monthly values of the moistura, esh,"dfW, andheal contat of 

thc coal "as received" be the weiglitcd average m&tuta, ash, sulflu; and heat 

content of ali compOeita samples colleoted during the Sayple Period. (Aa an axnmplc of 

this weighted average, smpfbs wlll be taken from caah barge ar train loaded and an 

analysis is made of ea& satnple l&m in a &en weak. Them weekly analysea are then 

weigMed according to the qtmtitie.8 delivered in each week, and a monthly weighted 

werag  figure is cqmpufcd. The collection( prepamtioh, pod malpia of coal omducled 

. 

in deleminhg the avemge monthly VaIues af the  moishne, ash, sulfur, and heat content 

of lhc CSaI shall be*p&iormcd by SQS Lab- &iiom q I @  taken at SEWLBR'S 

facilities and in accordance with ASTM gynpfing Procedure D-2234, and all tests shall 

be. ocnducttd at SELLER'S expense. BUYER,'at its nrpeiisc, shall hnve the xi& upon 

w&en ndce  to S E L ~ R ,  to hnve a represenlatfve pmsent when s i ~ p l a s  are takeq 

. 

. 
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prcparcd, and enelyzcd In SGS's laboratory. Of woh oompodb sample preparetf fbr 

aoelysie, R splil w l l  be preparepd for BUYER aud rtrtgind by SBUER for a! leaat 

fburtean (14) days after tho analysis res.& of that sample hvtf bean scot to B k  
byfima within thi8 foutbwm (14) . .  day p&d, this tip& &I1 ba made avaStabki lo . 
S U E R  upon request. 

Page l8 Of 11* 

. " .  

SWR ackaowwges . .  hat BUYER s~ a1s0 pcxiimn sampling, w ~ j a i i ,  

wd wd&hg at BulfER'S lvading fidEty, which may be used to check the accuracy of 

SEWR'S satnplkg, mlysia. and w&@g, which &aU gwcm the perfoemanw 

hcramder, 8ub)zct tcr the tangs ptovidcd herein. BUYER and SELLER Bgrm to wnhot 

&& sen@n& analysis, md weigliiiig using accoptcd ASm stRndard8 an8 pr~cedures. 

Should 8 significant discrepancy appaa between BUYBR'S and SEL&BR?S wf@h OF 

the dry Btu  COR^ ~UIEIYS~ only, then the partics shall invAslIgata a d  shall di.l@t!t& seek 

to J W ~ &  the cause of fhe'"l discrylancica, a6 pwvided herein. A 'UgtAtlcant 

dlsorsp~~y" boIwcen G E R ' S  aad SEILIZR'S analysis ahall be de&& as a diffZxcanca 

of more than Btu on [L dry basis, on il monthly waightcd average. A "dgdficant 

differenoe" in barge cargo weights shall be d e f h d  84 adiffmonce ofmom then 1 percent, 

on a monthly weighted avatxge. In the event Uiat the cause) fi3r any %'Signlf[oant 

discrepancy" cannot be raaaily identified and urn& by BUYER and SBLLER, thD 

p d e s  epee to have m indopandent Ylrificntion QP SEiLLeR'S wafghtng, srUnpting, UT 

. "  

' enalpis p i ~ ~ e d u ~ e ~  parsbrmea by ii mutud$ egeed upon, quelified third party. In the 

cvenl that SELLm'S weights of analysis are shown to be In m r ,  SELLER'S pmccduroS 

ahallbo correotut 

6. pelfverv nnd Weiehing 

(E) Coal E& and purdmcd herounder stud1 be delf.rcaed by barge in 

approximately equal m&ly shlpmmts. %he brirgw. whioh will bo fi&hcd by 

BUYER'S Contract d e r ,  shalt bo load& at Green Bivor, -pod '76.6, Smallhouse 

Dock or other pofnte approved by BUYER; .(o not less than I,5$0 tons or maximum 
alt4wflbla cap&& iastnrclcd by BuYBRY3 Conkact d e r .  Title tb md mal ahall paSSt0 

B W R  immedletely at the pofnt of delivery, wid risk of lose shall follow passago of tWe. 

Any charges bcuned by BUYER, as a reslilt of SELLER loading b a r p  wUl~ lcss thfm 

the minimumtom or taking r'nwB tban f-ght (48) horns to load e barge $om @e firrrt 

790 a.m. after barges am delivutd b BEUEBS loadhg dock, ehaU be the 1e8pOndbflify 

of SBLLaR and, therefom, dguctcd from B W R ' S  payment to SELLBR. 

I 

., . 
" 
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7. Fmnent nnd W&e 

. (a) BUYER ShaU make paymmt fiK balasce due on di?live~es madr, during a 

calendar month no IW than the twenlierh (2Ofn) day a f t &  month bllowhg tho month 

: I . ~n which the cidvarlaS were r e q p f v s d  at Spurldck power Station. 

All eaId pap-  Ehall bs made payable to Armstrong Coal Company, Ino., and 

llhall3e mailed to SELLFk at 7701 Porsyth Boulevad, 10* Floor, St. rpUki, Missouri 

63105, unlw designated otherwise by SEUERin w d t 5 ~  to BUYER. 
(b) All notices required or p d t c d  to be given h8rewd.w shall be i0 Y?!itirIjj 

and a h ~ l l  be deemed properly givan if mailed to the propet pdy at the fdlowinjj 

a S T  Ic.ENmxY powm C o O P ~ m ,  INC. 
4175 LHUNGTON ROAD 
P. 0. BOX 707 " 

Y?RKXESTBR, KENTUCKY 4Q392-WO7 



I' 

MAltTIN D. PmSON, PRE€3IDlNT 
ARMSTRONQ COAL COMPANY, INC. 

ST. LOUIS, IviISSOURI 63105 

and: 

7701 FORSYTHBOULBVARD, iom FLOOR 

. MASONL.W,BR 
MLUR -b WELLS, P U C  
380 EAST W STRBBT, SUITE 36b 
LRXWGTON, KENTUCKY 4807 *~ 

8. jloterruatlon of Oaeratlon-Force Mdfmre 

When as& hcrein '- - " shall rnm d muse beyond the reasoaabfe 
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control of and not h a  to the fRuk (u m g Q m  of BUYER or S- 89 thr! w e  

bhthat wholly or partially pmvenis or &Iap tharnining, io8ding urdetivcryofwtl at or 

6om tbe mine, or the receiving, fmmporling, or daflvtly of cad by the railroads, or Ult 

udmdkg, staring or hnrnipg ofcod at thepiant. h a p l e d  (withoutEmit&n) of force 

q'eure am the bllowing: a& o f  God, war, ais of f~mrrism, wh&er acitual OT 

tlnasfened, &.a of tbe public enemy, hs\nreotions, riots, &3ses, lookouls or labor 

disputas, government actiw or m d o n ,  ehrntage of mntdala, delays in the commercial 

opocfttion of the plant, firm, wtplosions. flu& roof fa%, roof and Boor inhiom, 

g~010gi~ p m r r ,  .that traps equipment, underground floodhg, aq~%m. build bp of 
m e h  gaa ar aay other mining conditions that cam unusual or material dangera ar 
unsde w o w  ~ondltians at tho SELLER'S mine, or other meria l  adverse mltrmg 

cooditiolls, extraordinary or unknown ohmgee in  el ~aaftl characteristics or nnwtpecfed. 

mini& condittom which may arise, breakdowns of or damage to the plant, pfanta, minm, 

equipment orfacilities, inntp.nuptivns 10 or cantiagdllllies of bansportation or loading, bel 

applies, or decMoal power, including datamination of Brce mjeurc under provisiom 

of tha a p p l i l e  taii€,'blockages, ernbergow, hoycohs, ordergar acta of &I or military 

nuhori[ies, legislalion, mgufation or administrative orders, or any limitation or 

' 

.. 

: 

I 

prohibition on, or'inabillty to obtaln gavenunentat permits or approvals requircd by law 

.and necessary IO *e mining, tnmporting, storing, handling, or burning o i  coal. 

Nohvithetanding the f o m ,  force majeure, br purposas of this Contract, shalt not 

include (i) the developnient or d t e n c a  of economlq conditions lhntmay adversely Befect 

BUYER'S atilization of cod or SELI$R'S delivery or sde ofooal, (fi) acts or arniasions 

of SELLER or B W R  c o h h t i n ~  ntgligcnw, or nikmanagcment on the part of 

. 

SELLER or BWBR. or 0;:) OBLIS~S or events affeoting the pdomauce of thkd-$arty , 
. . L  

14 
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b e  o l d e m  event BB d e s c n i  abve. 

aervidss except b th cs\lsed b 8n wont that otherwise Ls a 

if because of force rnrdourp &her BUYER or SFZLBR is r e n d 4  wfi~lly or 

ptthlly una$k, . to . .. osrry - ont ita resgective obllgatfofs wdn: Mis Coetraot,. and lfrmch 

pwty promptly gives (he other parly w&en mdca of wch force &$ear% the obUgetlans 

and liabilities of the party giving such noficc and the cnnespondhg bbllgafiun o f  tha 

o i h  party sbafl bc'suspanded b fhs extent made nffiwsry by and during the  

continuarm of such fdW mafeure &vided, howaver, that the pmty claiming f h e  

majeure shall use its best &rts to e l l m i t e  the w e  or e W  offirce majaure as soon 
. a8 ahd to the exfent ponsrmC, except that lattor.disputcs or strikes shill be eettled af the 

sole discretion of lbe party &cted. Any deficienciw causcd by f m  m$eurct shaU b6 

made up et fbe sde option of the pa!Q not d e o W g  force r n w e  under a muhwny 

agreud to sthdule. and tha term ofthis Contraot 8 M  hot be rmtended to mak3 Up m h  

defiaiencies except upon mutual eprcament, ~n 9 even1 Le Force rn- contlnucs 

wabafed for a period of three (3) montha or more, &an tbs uaa&ccted pmiy may, at Its 

optioq terminatt, this Contraot by ffiirtyo0) days' pdof wdtten noticb to tlm paTty 

assertingtfuch brcem$ieurc. 

. 

To the cxtcnt possjbb, BTJYE!R and SRLLER will utilize good fiitth &orb to 

mmimizc the advcnc effeots of a f m  majeme. Nothmg in the prccedingscntcnce shdl, 

howtvcr, obligate BUYER to find additional markets fbr SELLER'S coal or obligate 

SELLER to find substitute coal murcw fbr BWER, BUYER may. at its ol&ion, 

proaure coal ffrrm any rmbstitute coal sources during any pmIod of force r n ~ ~  affecting 

SBLLER'S ability to deliver coal hereunder. During my p h o d  when BUY@ srlseits a 

fom mqjeurc condition and said condition Tesulte ia a reduction of coal deliverios, 

BUYER &all pmmtu dolivarias of mal mmg it!, suppllm based M oontwtml 

. 

commitmenla for Spuflock Power Station Unit Nos, 1 and 2. poring any pe&d when 
SRLLR a6sart8 a force mdeure conditicn aud satd condition *results in a reduction of 

coal deliveries, $EX&% shrill prorate deliveries of coal meeting tfm specifications 

cot&iined in Section 5 (a) herein among its customers based on contractud commitments. 

9. Chanees lo Leeislation 

. It is fully contemplatt;d by both parties that B W E R  i s  pwchashg said wal for the 

prhuy  purpose ufuaing it RS f i e f  for the &etmrd&n .sad productlon o f  deotrical power 

under present govmmentnl standank and w&tian~, and it is undmtood and agreed 

that in thd ovcnl ady fekml, @ate, or local law, regulation, or stand& haa bean or is 

enacted thal would prohibit or maka commercially uneconomical BWEB" p&sa or 
. 
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use io its Spurlock Power Sfatiofi mit NOS, 1. and 2 of tho p d e  or quality of Mal 

harelab$'ors specified for such purpoaa, spch 8s sbrioter or x d d  em'iromeittal qUaIi& 

&&aulap then all ribligations under thla Corrhaat B W  ta me andSBUJ3ltk, ad1 

the sald ppWbit&'e grade or syalitv of coal will ba dfscharged and axqumd ofi the date 

. spccjfied in said law, m@laflon, or 6taldwd. However, said p&A Wilt be faUy bomd 

nnd kgally obUgded l o  pidorm Mdor the Bxact t I d  couditirms hQuriri Centmot lip 

and unttl said data. It is also ut&r&ood that in the event that during the fern of &is 

Coatract there is any fiddral, stat& or J o d  law, xegulatrotl, or slanilard &xicted whloh 

prevents or eevarelypenallzes SELLER from mining, pmlovirtg, and diuVnhg coal to 

BtMIR, other thm fhe aforesaid taxes, fees, speoid aaatB-, or eimiw b?vi€xI fsr 

wWh escalation is provided far h Section 4 herein, md SELLER is wnabb to con& or 

modi@ anch codtion without uaremonoble q m e ,  then SELLER and BUYER may, 

UpOh the ahcHvs date speaified in wch le@slation QF xq~~ulolion, be dbchnrged and 

exoused fron tha respective oblig&ons&der this Contmct to d l  and purohaae coal. 

. lO.AnnunlR& Bursement . 
&c&t for m o d s  of  for& mB;jeu[B, If BWER'fhik to take deliva~y o f  ell or a 

portfan of the rmud quanf%y duhg any contract ycar, for any sudl dalivey dcfidanoy 

quanHty that exoecds my delivery deficimcias caused by SELLBR'S fidkue to 38ppIy 

scheduled quantities fbr rczasaae other than fixe majeure, ; B W R  shaU rehnbme 

SELLER, 8s pr&ded hereinbelow, an mount calculated by niultiplying (I) the dtd net 

bm of such delivery deficianciss times the positive diffcnnce, fF  any, between: (i) the 

price SELLER would have mahed for the coal under this Conirad and ei) the pdca 86 

wbich SELLER b, Qr would be, able lo sell coqaabli3 qumtitks o f  0081 &dug 

reasonablp efforts, provhled such pice js a mlnmerC~y reasdmbla prico; plus (2) arty 

additional ohacges auch as handbg2 loading, or addilional transportation cost, SBLLBlZ 

must absorb as the result of selling the coal lo any ofher party SELLER may okoose. 

Except for TBsGans of fbm mr\jeure, if SEL- fails to supply all or a p a d m  of 

&e m a l  quantity schedulad 5x delivery during any Contract year, fdr any moh dell~ery 

dcfioiency quantity that exceeds my delively deficiencies cawed by BUYER'S Mlure ta 

take 8cbedukd quantities fbr FGESORS other than form majeure, SELLER shall rdmburs6 

BUYER, as prbvided hereinbelonr, m mount caldated by multipiylng (1) the total net 

tons of such ddfvery defSciendw times @e ppsitive di€%rmce, if any, betwem Q) 111s 
ydce st whioh BUYER +, wouM be, able to purchesa oompmbb quant%es ofcoal 

using reasonabh effod, provided such price ie a comcrcially reasonable &o an'd 

(ii)thepricc BUYER iwrdld k v e  paid for the cod uder this Cantract; plus (2) any 
addit/~nd charges such ES h+dting, loading, or addiiional Lransporblion cost, BUYER 

, 

16 
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cboose. " 
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take 

delivery, axid fhe amount of any ds]ivery deficiencies caused by PELKJ3R'S &ilure to 

make deliv&es, shal! bo determined byBUYEk and pmiided to S E I L k  w i h i ~ i  3b days 

of the end of m5-i Contrnct year: and a net delivery dti5clenay amauht shall ba oalculdd 

by subttacting the lesser ftbm tha p & r  mount. Thu party reqfonsiblc tbr the net 

delivery defidcncy rUnUant'shId make its reimbursement papent, 89 ~ 8 b d E k d  

bimbbws, to the other party within 30 days of tho d&dm!ion of tha net delivery 

defioiency. Any defioiency relmbmamcnt payment duo ftom SBIXER to SWrnr may 

be deducted fkoin mounts owed by BuymZ umbr ahe ot m e  fnrolse3 in fho 

subseqtlant Contraat yc#n; if any. Ihi's pb~oedure i s  intended only 89 a rnwhadsm hr 

conect minor defivery defjcieneies under the Conttect and,doas not exonss dd% 

defl&ncics caused by &herpa& that would canstitUte amaterial breach oftlra CostrsOr. 

11. Breach of Contract 

' 

It ia  fully understood and agreed that a meterlal'bcwoh of contract shall 

ape&ally include, but is not epccifically h'mited to efier unjustified nonpaymcn! by 

BWEIZ; faiho by sE.= to provid~ mal In the quantities stakd in SectiW 1 meotmg 

the spw&ations stated in Sedion 5 (a) sf this Contracc yiolalh by SELLER of the 

prwisions of Sectloo 12; hilure of emor party to mako annual r&buraeaaant paymtllte 

pursllant to the terms of Section IO; or the ~ l v e n ~ y ,  bmkrqtcy, ar az-enf &the . 

bmefit o f d t o r s  of eithkrperty. 

12. $4eeuritv for Performance 

Totiaswe,igart, perfarmaoceundar QisConh-act, bynokikrLanDeoernber1, 

' 2 0 0 E , S E L ~ ~ e b a l [ p r o v i d e B ~ w i ( h  E P ~ @ ~ ~ ~ ~ C ~ B O I I ~ ~ ~ ~ ~ . Z H I I O W ~  ofS1 per 

amm1 cornmilted ton Fmm B Surety that i s  approved by BWER and hi a form acoeptsble 

to BUYER. f$ZD3R must continue lo provide to BUY f3R a current bond through Rv, 

term of this Gonfracl and must provide a new perbnnance bondthlrty (30) days before 

dle exphtionoftlta existing bond. Said bond sl1all be paid and delivered to BweR m 

tho went of dcfnult or n-taterial"bi.taoh of qs Contract . . -  by . SELLER ortht Insoivency or 

bankmpt@y ofSBLLER. It is undenlood and trgreed bythepartias, however, that said 

security does not represent "liquidated damages," but it is additional security from 

SEUER to BWE;R In tho event of a default orbreach ofthi8 contract by SIiLLER 

t i  
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No waiyer of a breach aFtbis contract khaU be construed OT held to be a waivar'of 

C-ct &all 46 subsquent dr any othn breaches. All mmedies abrded wdq 

ouniuIatbc mdmaddifion.w emymmdypravided bylaw. ... 
14. ~ J O ~ - A S S I ~ ~ M I I Q  

Thk Contract is personal asbetween BUYER and SlXLXR, and a ~ o e p t  that, after 

&or evrittch notice to the other par& BUYBRmay assirpl its rights Uadw Me Contrspt 

ody to the Rurd Utilities Servloe or oeer lenden to B m ;  rjgb or obligatbns under 

this Contwt &e athewise nclther assignable nor ka~~sfarobkJ except by the' written' 

consent of said partiur (which consent ShSU not be u n r a a s m a b l y ~ e l d ) ,  

-. 

. "his ConWt ehall inure to !ha benefit of and b~ Ending upon fha.p&k heroto 

and their rcspectivo rimeaors wd mipas; but thfrr Contract may not be astlignd by 

aithsrpexty without the written consent of the atker. 

15. pair Comaeff Live BIddlBg 

Thts Contract has been awa?ded to SELLER p m a n t  to a fair Wd coafidential' . 
competitive bi&dingpro&a. By enterkg thia Contract, SBLLERrapresents and w a n d s  

that it did not pmmjsa or deliver anything of dgdficent vdue to, ar solicit nr raceive any 

conffdentiol competitive bidding infomatioh tagatding this Conhrlct ftm, any officet, 

director, or"emipluyea of BWER, or my manbar of  their families, ' BUYBR shall 

h e  the right to taminate thi8 Agr8ement should It determfns that this representation OF 
SELLER ia fatse. 

16. Cadons  

The captiom to gections hmof arc for comr&ce only mid shall not bq 

considered in conshu$ng the inteat offheeparlics. 

17, ,AwllcnBle Lax 

"hi3 Contract ahail be wnshued uhder bo laws of the Com.tnon%Rlth uf 
Kentucky, md it is agreed thilt my disputes-that may arisa under this Contract between 

tlie patties tlrat oulminatca in litigation, 'shall be Instituted and tried ih Clark County, 

Kentucky. 

18. phidlscrhnlnntton 

The Equal Employment Oppdmmity Mawre at 41 CFR 60.1.4 @) and the 
' Afmmative Action Clauses nt 41 CFR 60-250.5 and 60-741.5 are hereby incorporated by . 

mkmm and made a past ofthwCononlraot-as though fuuy sct fath herein. . 

18 
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SELLER1 Armshrong Coal Company, Lc. 

. "  , 
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COMMONWEALTH OF KENTUCKY 
25‘h JUDICIAL CIRCUIT 

CLARK CIRCUIT COURT 
CIVIL BRANCH 
DIVISION ONE 

CASE NO. 09-CI-00549 

PLAINTIFF EAST KENTUCKY POWER COOPERATIVEy MC. 

DEFENDANT, ARMSTRONG COAL COMPANY, INC.’S 

COMPLAINT FOR DECLARATORY RELIEF 
v. ANSWER TO FIRST AMENDXD 

ARMSTRONG COAL COMPANY, INC. DEJ?ENDANT 

* * + * * * * * * * * * * * * *  

In accordance with the Court’s December 11,2009 Order(s), Defendant, Armstroiig Coal 

Company, Inc. (“‘Amstrong Coal Co.”), by and through undersigned counsel, states the 

folIowing for its Answer to the First Amended Cornplaint for Declaratory Relief (“the 

Complaint”) brought by Plaintiff, East Kentucky Power Cooperative, Inc. (“EKPC”): 

1. With regard to the Complaint’s numerical paragraph 1, Aimstrong Coal Co. 

admits that “[oJn October 2,2007, [EKPC] and Armstrong [Coal (20.1 entered into a contract 

whereby [EKPC] agreed to purchase, and Armstrong [Coal Co.] agreed to sell coal for use by 

[EKPC] at its Spurlock Power Station Unit Nos. 1 and 2, Maysville Kentucky beginning October 

1,2008 (the “Coal Contract,”). As demonstrated by the Agreed Order of Substitution of fihibit 

to Complainf for Declaratory Relief previously entered on or about August 12,2009, however, 

Exhibit 1 to the Complaint contains only a redacted copy of the Coal Contract, and Armshong 

Coal Co. must therefon? deny, in part, the Complaint’s allegation that “[a] true and comdete 

copy of the Coal Contract is attached hereto as Exhibit 1” (emphasis added). 
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2. With regard to the Complaint’s numerical paragraph 2, Armstrong Coal Co. states 
I ‘  

that Section 17 of the Coal Contract speaks for itself. 

3. With regard to the Complaint’s numerical paragraph 3, Armstrong Coal Co, states 

that Section l(a) of the Coal Contract speaks for itself. 

4. With regard to the Complaint’s numerical paragraph 4, Armstrong Coal Co. states 

that Section l(c) of the Coai Contract speaks for itself. 

5 .  With regard to the Complaint’s numerical paragraph 5, Armstrong Coal Co, states 

that Section I(b) of the Coal Contract speaks for itself. 

6. With regard to the Complaint’s numerical paragraph 6, Armstrong Coal Co. 

denies that EKPC properly and timely exercised its one-time option under Section I(b) of the 

Coal Contract. 

7. Armstrong Coal Co. admits that EKPC has asserted the erroneous interpretation 

of the Coal Agreement set forth in the Complaint’s numerical paragraph 7. 

8. With regard to numerical paragraph 8 of the Complaint, Armstrong Coal Co. 

admits that it has denied EKPC’s asserted and erroneous interpretation of the Coal Agreement. 

Armstrong Coal Co. hrther admits that if EKPC had properly exercised its one-time option 

under Section 1 (b) of the Coal Contract, Armstrong Coal would interpret the Coal Contract as 

requiring Armstrong to sell EKPC additional tonnage “for just the first year of the Coal Contract 

(a total of only 180,000 additional tons).” 

9. Armstrong Coal Co. denies the factual allegation contained in the Complaint’s 

numerical paragraph 9 because that allegation enoneously narrows the scope of the parties’ 

dispute and appears to presuppose a counterfactual event, 

exercise of its one-time option under Section l(b) of the Coal Contract. 

EKPC’s proper and timely 

2 
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10. Armstrong Coal Co. admits that, to the best of its knowledge and belief, EKPC 

seeks the declarative relief set forth in the Complaint’s numerical paragraph 10, and by this 

responsive pleading, Armstrong Coal Co. similarly requests as alternative relief that the C o d  

grant declaratory judgment as Armstrong Coal Co. requests below. 

1 1. Armstrong Coal Co. denies any allegation in numerical paragraphs 1-1 0 of 

EUC’s Complaint that it has not specifically addressed and admitted above in numerical 

paragraphs 1-10 of this Answer. 

” :  AFFxwATivJ-mEE~3~2 
Having responded to each of the Complaint’s factual allegations, Armstrong Coal Co. 

raises the following affirmative defense(s): 

FIRST AFFIRMATIVE DEFENSE 

12. EKPC’s Cornplaint fails to state any claim upon which this Court can grant relief. 

SECOND AFFIRMATIVE DEFENSE 

13, . Armstrong Coal Co. provisionally asserts as affirmative defenses the doctrines of 

estoppel, laches, and waiver and reserves the right to seek the Court’s Ieave to amend this Reply 

to assert any additional appropriate affirmative defenses that might become apparent duiing the 

progression of this case. 

WHEREFORE, Armstrong Coal Co. requests the following relief: 

1. In the alternative: (a) dismissal of EKPC’s Complaint; or (b) a declaration that 

EKPC failed to properly exercise the “one-time option to increase the annual tonnage of this 

contract up to an additional one hundred eighty thousand . . . tons” referenced in Paragraph l(b) 

of the Coal Contract (thus mooting the declaration EKPC seeks); or (c) a declaration EKPC’s 

exercise of its Paragraph 1 (b) “one-time option’’ obligated Armstrong Coal Co sell EKPC an 

3 
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additional 180,000 tons of coal only for the first year (October 1,2008 - September 30,2009) of 

the three-year term, with the base annual tonnage amount to revert to 360,000 tons thereafter. 

2. Its costs and reasonable attorneys’ fees expended in addition to any and all other 

relief, legai or equitable, to which Armstrong Coal Co. is or may be entitled. 

Respectfully submitted, 

MILLER + WELLS, PLLC 
300 East Main Street, Suite 360 
Lexington, Kentucky 40507 
Tel: (859) 281-0077 
Fax: (859) 281-0079 
mmiller@millerwells.com 
~p&ls@,millerwells.com 

COUNSEL FOR PLAINTIFFS 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was sewed on the following’ 

by hand delivery on this the s a y  of January, 2009: 

Roger R. Cowden, Esq. 
Keith Mooman, Esq. 
FROST BROWN TODD, LLC 
250 W. Main Street, Suite 2800 
Lexington, Kentucky 40507 

$/%W& C UNSEL FOR DEFENDANT 

4 
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PLAINTIFF 

East Kentucky Power Cooperative, lnc. 

VS. 

Argus Energy, LLC 
DEFENDANT 

Service of Process Agent for Defendant: 
Argus Energy, LLC 
Rebecca S. Gohmann, Registered Agent 

107 Dennis D i i e  

Lexington Kentuckv 40503 

THE COMMONWEALTH OF KENTUCKY 
TO THE ABOVE-NAMED DEFENDANT@): 

You are hereby notified a legal actlon has been filed against you in this Court demanding relief as shown on 
the document delivered to you wlth this Summons. Unless a writien defense is made by you or by an attorney on 
your behalf within 20 days following the day this paper is delivered to you, judgment by default may be taken against you 
for the relief demanded in the attached Complaint 

The name@) and address(es) of the party or pa 
delivered to you with this Summons. 

Proof of Service 11 
This Summons was served by delivering a true copy and the Complaint (or other initiating document) to: 

this - day of __ , 2  . 
SeNed by: _..-- 

Title 

c 
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D.C. 
COMMONWEALTH OF KENTUCKY B 

CLARK CIRCUIT COURT 
DNISION 

CIVIL ACTION NO. 09-CI- @ 0799 

EAST KENTUCKY POWER 
COOPERATIVE, INC. 

V. 

ARGUS ENERGY, LLC 

PLAINTIFF 

COMPLAINT 

DEFENDANT 

Serve: Rebecca S. Gohmann 
Registered Agent 
107 Dennis Drive 
Lexington, Kentucky 40503 

* * * * * * * * * *  

Comes the Plaintiff, East Kentucky Power Cooperative, Inc. (‘EKPC”), by counsel, and for 

its Complaint against the Defendant., Argus Energy, 1,LC (“Argus”), states and alleges as follows: 

PARTIES 

1. EKPC is a non-profit corporation organized and existing under the laws of the 

Commonwealth of Kentucky, with its principal place of business in Winchester, Kentucky. 

2. EKPC engages in the business of generating energy and shipping it to co-ops that 

distribute it to retail customers. 

3. Argus is a limited liability company organized and existing under the laws of the 

Commonwealth of Kentucky. On information and belief, its sole members, James H. Booth and Ted 

McGinnis, pre citizens of Kentucky. 

JURISDICTION AND VENUE 

4. Jurisdiction is proper in this Court as Argus is a resident of the Commonwealth of 

Kentucky and amenable to service of process in Kentucky. 
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5.  Venue is proper pursuant to the venue provision in the supply contract at issue, which 

provides that “any disputes that may arise under this Contract between the parties that culminates in 

litigation, shall be instituted and tried in Clark County, Kentucky.” Venue is also proper under KRS 

452.450, as the contract at issue was made and performed in Clark County, Kentucky. 

6.  This Court has jurisdiction because the amount in controversy exceeds the Court’s 

jurisdictional minimum. 

FACTUAL ALLEGATIONS 

BACKGROUND 

7. On or about July 12, 1994, the predecessor to Argus, Pen Coal Corporation (“Pen 

Coal”), as “SELLER.” and EKPC as “BUYER,” entered into a coal supply agreement for the 

purchase and sale of coal for EKI?C’s Spurlock Power Station Unit No. 2 (the “CSA,”). 

8. Over the course of the next fourteen (14) years, the CSA was amended eleven (1 1) 

times, to, among other things, extend the term of the CSA, amend the tonnage and price of coal 

during various periods, and include other qualities of coal for use by EKPC at other Units (the CSA, 

as amended by Amendment Nos. 1 through 11 is hereinafter collectively referred to as the 

“Contract”, a true and correct copy of which is attached hereto as Exhibit A). 

9. On or about January 24, 2002, Pen Coal declared bankruptcy, and on or about 

October 28,2002, Argus purchased the Contract from Pen Coal and assumed all ofthe obligations of 

the Seller thereunder. 

THE PERTINENT PROVISIONS OF THE CONTRACT 

10. The Contract originally called for the purchase and sale f.0.b. barge at Wayne County 

River Terminal of a single quality of coal containing a s u k  content on an “as received” basis of no 

more than the percentage computed by the following formula: 

2 
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Percent sulfur = 

Based on this formula, the maximum sulfur content of all coal initially covered by the Contract was 

lbs. SOZ/MM[Btu (“Compliance Coal”). All Compliance Coal bought and sold under the 

Contract was for use at EKPC‘s Spurlock Power Station Unit No. 2. 

1 1. Under Amendment No. 3 to the Contract, the obligations of Buyer and Seller were 

expanded to provide for the sale and purchase of additional coal containing a maximum quantity of 

a lbs. S02/A4MBtu for use at EKPC‘s Spurlock Power Station Unit No. 1, and coal with a 

maximum quantityofll(1bs SO~/MMBtu for use at EKPC’s Dale Power Station, alI at tines and in 

quantities specified in the Contract. 

12. Paragraph 7 of the Contract provided: 

[Tlhe obligations of both parties under this Contract are subject to riots, strikes, or 
Acts of God that directly affect the operations of either said parties. In the event of 
such an occurrence, then said affected party shall be excused fiom performance of 
this Contract, . . . . No other acts or events shall excuse either party fiom full 
performance of this Contract except as may be stated under the terms of this 
Contract. 

13. Paragraph 7 further provided that: 

‘Force Majeure’ as used herein shall mean a cause beyond the control of SELLER or 
BUYER, as the case may be, which wholly or materially prevents the mining, 
loading, or delivery of coal at or -from the property, or receiving, transporting or 
delivery of same, or the unloading, storing, or burning of coal by BUYER at the 
destination. Examples (without limitations) of force majeure, but only if beyond the 
control of SELLER or BUYER, as the case may be, are the following: 

Acts of God; acts of the public enemy; insurrections; riots; strikes; 
labor disputes; shortage of supplies; fires, explosions; floods; 
breakdowns of or damage to plants, mines, equipment, or facilities; 
interruptions to or contingencies of transportation; embargoes; orders 
or acts of civil or military authority. 

If because of force majeure either BUYER or SELLER is unable to carry out its 
obligation under &is Contract, and if such party promptly gives the other party hereto 
written notice of such force majeure, the obligations and liabilities of the party giving 
such notices and the corresponding obligations of the other party shall be suspended 

3 
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to the extent made necessary by ind‘during the continuance of such force majeure, 
provided, however, that the disabling effects of such force majeure shall be 
eliminated as soon as and to the extent practicable. 

14. The Contract contained no specified source from which any coal had to be produced 

and sold, and the Seller was f2ee to supply coal of the quality and quantity called for under the 
< 

Contract from any source or location it chose. 

15. Paragraph 9 of the Contract provided that “a material breach of contract shall 

specifically include, but is not specifically limited to either unjustified nonpayment by BUYER, 

failure by SELLER to prqvide coal in the quantities stated in Parapph 1, meeting the specifications 

stated in Paragraph 4(a) of this Contract, or violation by SELLER of the provisions of Paragraph 10. 
; :  

In the event of amaterial breach the non-defaulting party may pursue any remedies available at law 

or inequity [sic].” 

16. Under Paragraph 15 of the Contract, the parties agreed that “[tlhis Contract shall be 

construed under the laws of the Commonwealth of Kentucky, and it is agreed that any disputes that 

may arise under this Contract between the parties that culminates in litigation, shall be instituted and 

tried in Clark County, Kentucky.” 

ARGUS’ FAILURE TO PERFORM 

17. On or about October 10, 2007, the parties entered into Amendment No. 10 to the 

Contract, under which Argus agreed to sell and deliver to EKPC f.0.b. barge at Wayne County River 

Terminal to Spurlock Power Station Unit No. 2, Compliance C ~ a l  at a base monthly rate of (i) Thirty 

Thousand (30,000) tons during the period January 1,2006 thmugh December 31,2007, and (ii) 

Forty Thousand (40,000) tons during the period January 1,2008 through June 30,2008, all pursuant 

to the terns and conditions of the Contract. 

18. The agreed upon base price f.0.b. barge on an ‘‘as received” basis per million Btu for 

the Compliance Coal to be bought and sold under Amendment No. 10 was (i) 

4 
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1-3 beginning August 1,2006 through December 3 1 , 2007, and 

(ii) v-ibegjnning January 1,2008 through June 

30,2008. 

19. Almost immediately after signing Amendment No. 10 to the Contract, Argus began 

falling behind on its commitment to sell and deliver the quantities of Compliance Coal called for 

under the Contract. 

20. As an accommodation to Argus, on or about June 26,2008 EKPC and Argus entered 

into Amendment No. 1 1 to the Contract, pursuant to which the parties agreed to “further extend the 

term of this Contract through September 30,2008, in order for Argus Energy, LLC to satisfy the 

total committed tons of the Contract.” EKPC reiterated to Argus, as had been explained on 

numerous past occasions, that new equipment was scheduled to be activated on September30,2008 

at the Spurlock Power Station Unit No. 2, and EIU?C would have no continuing need for Compliance 

Coal after that date. EKPC also reiterated that it needed all of the remaining tonnage of Compliance 

Coal called for under the Contract to meet its operating needs at Unit No. 2 up until that date. 

21. As of July 1,2008, Argus was still obligated to sell and deliver an additional 141,000 

tons of Compliance Coal to EKPC prior to the expiration of the term of the Contract on September 

30,2008. However, on or about July 15,2008, Argus informed EKPC via telephone that it would 

only be delivering and selling 25,000 tons of Compliance Coal to EKPC during each of the months 

of July, August and September, 2008, Ieaving a total deficiency of 66,000 tons of Compliance Cod 

under the Contract. 

22. By letter dated July 22,2008 from Robert M. Marshall to James H. Booth (a true and 

correct copy of which is attached hereto as Exhibit B), EN?C demanded that A r p  fully perform its 

obligation to deliver all of the Compliance Coal under the Contract on or before the expiration ofthe 

5 
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term on September 30,2008, and informed Argus that its failure to do so would require EKPC to 

purchase substitute coal on the open market at a greatly increased cost. 

23. By letter dated August 11,2008 from James H. Booth to Robert M. Marshall (the 

“Booth Letter,’‘ a true and correct copy of which is attached hereto as Exhibit C), Argus responded 

by purporting to declare a condition of force majeure impacting the supply of Compliance Coal 

under the Contract on the basis that it had encountered “geologic variance and inconsistencies in 

both the No. 5 Block and Coalburg Seam that ha[d] dramatically impacted its ability to predictably 

ship a compliance coal product,” and that “regulatory permitting actions ha[d] been unpredictably 

delayed such that [its] operational flexibility remain[ed] limited.” 

24. Argus’ attempt to declare force majeure was invalid because, among other things, (i) 

geologic inconsistencies and pennit issues do not constitute events of force majeure under the terms 

of the Contract; (ii) the purported notice contained in the Booth Letter was not timely delivered to 

EKPC; and (iii) Argus offered no reason it could not supply the Compliance Coal from other sources 

that were not impacted by the described conditions, and was thus not unable to carry out its 

obligations under the Contract. 

25. Following the Booth Letter, Argus failed to deliver even the 25,000 tons per month 

of Compliance Coal it had told EKPC on July 15,2008 that it could sell and deliver during July, 

August and September, and Argus ultimately failed to deliver some 95,000 tons of Compliance Coal 

it was obligated to sell to EKPC under the Contract. 

26. Due to that failure, EKPC was forced to purchase some 95,000 tons of coal meeting 

the quality specifications of the Compliance Cod on the open market at IL price (the “Cover Price’’) 

that exceeded the then current base price of the Compliance Coal Argus failed to sell and deliver 

under the Contract (the “Contract Price”) by more than $100 per ton. 

6 
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27. Arw' unexcused failure to sell and deliver the quantity of Compliance Coal called 

for under the Contract constitutes a material breach of the Contract for which EKPC is entitled to 

recover the difference between the Contract Price and the Cover Price for each ton of Compliance 

Coal Argus failed to sell and deliver under the Contract, plus interest and costs incurred in procuring 

substitute coal. 

28. Despitedemands therefor, Argus has failed to pay the amounts it owes to EKPC as a 

result of Argus' breach of the Contract. 

COUNT I 

BREACH OF CONTRACT 

29. EKPC incorporates by reference the statements and allegations in numerical 

paragraphs 1 through 28, as though fully set forth herein. 

30. 

3 1. 

32. 

The Contract constitutes a valid and enforceable contract between the parties. 

EKPC has f'ulIy performed all of its obligations under the Contract. 

Argus has materially breached the Contract to the detriment of EKPC by failing to 

sell and deliver to EKPC some 95,000 tons of Compliance Coal as required by the Contract. 

33. As a result of Argus' failure to sell and deliver the remaining 95,000 tons of 

Compliance Coal under the Contract, EKPC has suffered damages in excess of the jurisdictional 

minimum of this Court, the precise amount of which shall be proved at trial. 

COUNT II 

UNJUST ENRICHMENT 

34. EKPC incorporates by reference the statements and allegations in numerical 

paragraphs 1 through 33, as though I l l y  set forth hereia 
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35, By its failure to sell and deliver to EKPC some 95,000 tons of Compliance Coal 

under the Contract, Argus has been unjustly enriched by having the ability to sell that coal to other 

buyers at a higher price than that called for under the Contract. 

36. As a result of Argus’ failure to deliver some 95,000 tons of Compliance Cod under 

the Contract, EKPC has suffered damages inexcess of the jurisdictional minimum of this Court, the 

precise amount of which shall be proved at trial. 

WHEREFORE, EKPC respectfully requests that the Court award the following relief: 

A. An award of compensatory damages in an amount to be determined at trial as 

requested in Count I of this Complaint; 

B. An award of compensatory damages in an amount to be determined at tr ial  as 

requested in Count 11 of this Complaint; 

C. 

D. 

E. 

An award of all costs incurred, including attorneys’ fees; 

Pre and post-judgment interest; and 

All other relief to which EKPC is entitled. 

Respecffidly submitted, 

P 

Suite 1400 
Lexington, KY 40507 
Phone: (859) 425-1000 
Fax: (859) 425-1099 

Counsel for Plaintif 

102129-3 
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COAL CONTRACT 

THIS CON- made and entered d o  this 12th day of July, 1994, by and 

between Pen Coal Corporation, 5110 Maryland Way, 3rd Floor, P. 0. Box 2128, 

Brentwood, Tennessee 370242128, hereinafter called "SELLER" and EAST 
KENWCKY POWER COOPERA"E, INCORPORATED. a Kentucky corporation 

with its principal office at 4758 lsxington Road, P. 0. Box 707. Winchester, Clark 

County, Kentucky 40392-0707. herchafbr called "BUYER'. 

EITIYESSETH 

THAT for and in consideration of the mutual covenants contained herein, 

SELLER agrees to sell to BUYER and I3UYF.R agrees to purchase from SEUER, coal 

for BUYER'S Spurlock Power Station Unit No. 2, Maysville, Kentucky, under the 

following terms and conditions: 

1. 

(a) SELLEB does hereby agree to sell to BUYER and BWER agrees to 

purchase from SELLER, Two Hundred Seventy Thousand (270,000) tons of cod (the 

total contract tonnage) ovcr three (3) years at a rate of Ninety Thousand (90,000) tons 

of coal per year (the "base annual tonnage amount*), subject to Paragraph 5 (d) and 7 

herein, and BUYER'S right to vary the total contract tonnage and annual tonnage 

amounts through the adjustment of monthly delivery rates, as provided in 

Paragraph 1 (b) hereinbelow. 

@) The base monthly delivery rate, beginning July 1, 1994, shall be Seven 

Thousmd Five Hundred (7,500) Tons B W E R  shall have the right, upon at least 

thirty (30) days notice to SFJLE32, to vary the actual delivery rate for any given month 

under this Contract to any amount between six thousand (6,000) tons and nine thousand 

(9,000) tons per month. The actual annual tonnage mount and tbe total contract 

tonnage amount, as provided in Paragraph 1 (a) above, shall automaticdy be amended 

to conform to the actual monthly delivery rates scheduled by BIMiR from time to time 

pursuant io this Paragraph, so that the total contract tonnage amount at the end of the 

term of this Contract will reflect the cumulative changes in scheduled deliveries made 

by BUYER pursuant to this Paragraph 1 (b). 

(c) Monthly deliveries shall commemx on July 1, 1994, and continue through 

June 30, 1997. for a iota1 contract term of tbrce (3) years. 
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2. cQaLh& 
The base price for all coal supplied hereunder meeting the quality specifications 

contained herein on an “as received” basis as described in Paragraph 4 (g) and f.0.b. 

barge at Wayne County River Terminal, Big Sandy River Milepost 7.7 sball be - 
m) per million BIU 

-&E: The base price of coal with a heat content 
of 11,800 BWb. would be 0 per 
ton. For coal with a heat content of 12,400 
Btu/lb., it would be-per ton. 

3. 

(a) The base price shall remain fixed, except as provided in Subparagraph @) 

below, for the f i s t  six (6) months of the Contract. On January 1, 1995, and thereafier 

every six (6) months, the current price then in effect, shall escalate by 0 
M). The escalated price shall be rounded to the nearest 

q-j. The escalated prices f.0.b. barge and their effective dates are DS 

follows: 

January 1,1995 - Per 

July 1, 1995 - # Per 
million Btu 

million Btu 

per million Btu 
January I, 1996- 

July 1, 1996 - I-... 

January 1,1997 - 
per rnillion Btu 

@) The parties hereto agree that the price quoted herein for coal, in 

Paragraphs 2, 4 (c). and 4 (d) include the cost of complying with all  existing Federal, 

State. or Local laws or regulations. The parties agree to utilize the following 

procedures to adjust the price of coal to reflect changes in costs to SELLEX resulting 

directly f+om any changes in Federal, Slate, or hca l  taxes, fees, special assessments, 

or similar levies directly relating to the mining, processing, or transportation of coal to 

be delivered pursuant to this Contract. This adjustment procedure shall not apply to 

changes in SEIJ.XR’S costs of complyhg with various Federal, State, or Local laws or 

regulations specifying health and safety, environmental or reclamation compliance 

standards, or similar requirements, Unless  such changes in costs result directly from 

changes in such laws or regulations. SELLER must provide a detailed explanation of 

any such changes in compliance costs resulting from changes in such laws or 

regulations as part of any request for a price adjustment for increased compliance costs, 

I 
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and subsequent price adjustments based upon the same changes in such laws or 

regulations shall not be permissible hereunder. 

SiLLER shall submit any requests for price adjustment under this 

Paragraph 3 @) to BUYER prior to the time SELLER desires such price adjustment to 

become effective, to allow BUYER a reasonable lime in which to review such requests. 

In the event that SELLF.R is unable, Using reasonable business care, to calculate tbe 

exact cost increase claimed as a price adjusment hereunder prior to the desired 

effective date, SELLER shall submit its best reasonable estimate of such cost increase 

to BUYER for review and information purposes, subject to the submission of a f W  

cost increase schedule. Failure of SELLER to submit a cost increase schedule or 

estimate to BUYER within a reasonable time prior to the desired effective date for a 

requested price adjustment hereunder shall constitute a waiver of SELLER'S right to 

request such price adjustment for any shipments made prior to SELLER'S submission 

of a cost increase schedule or estimate to BUYER. Any price adjustment hereunder 

shall be bwed only on a fmI schedule of cost increases and not an estimate submitted 

as provided hereinabove. 

SELLJ3 shall use its best efforts and reasonable business care to submit a final 

detailed breakdown of cost increases claimed as a basis for prke adjustment hereunder 

to BUYER as soon as the information is available. Upon the receipt of said 

information. BUYER shall accept or reject the requested price adjustment. 

In the event that the added cost of said taxes, fees, special assessments, or 

similar levies on the mkhg,  processing, or transportation of coal rise to such a level 

that their inclusion in the price per ton of coal delivered under this Contract would 

increase said price to a levell-yhigber than the then-current billing 

price for coal under this Contract and the delivered price of coal of comparable 

contract t e r n  and quality then reasonably available to BUYER, and tbe panies cannot 

agree on an acceptable price, then BU"?2R shall have the right, at  its sole option, to 

terminate this Contract with no further obligation or liability to SEUER, except in 

regard to payment for shipments of coal received by BUYER prior to such termination. 

In the event Utat any said taxes, fees, special assessments or similar levies, 

whether included in the base price of coal or added to the price of coal by escalation 

hereunder, are reduced and such reduction results in a cost decrease for SELLER. 

BUYER will submit to SEUER an estimate of the decreased costs, and the decreased 

cost per ton of coal, at which time SELL.FR, at its sole option, will accept or reject the 

estimate of the decreased cost. In the event that SELLER rejects the estimate 

t 
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submitted by BIJYER, SELLER will submit its schedule of such decreased costs to 

BUMER. which BUYER, at its sole option, will accept or reject. 

In the event that a request for price adjustment under this Paragraph 3 (b) would 

not raise the price of coal sufficiently to give BUYER the right to terminate this 

Contract, as provided hereinabove, and BUYER and SELLER do not agree on the 

amount of the adjustment, the parties do hereby agree to furst attempt to compromise 

said changes in cosfs and failing to do SO, hey will select a third and impartial 

representative within ten (10) days thereafter, and the three (3) of them will then 

attempt to agree upon said changes in costs, and Ihek decision will be f d  and boding 

on the parties to this Contract. If the two (2) parties cannot agree on a third and 

impartial representative. rben it is agreed that the Senior Judge of the Eastern District 

of Kentucky shall select said third person, and his decision, and the decision of the 

rhree (3) ultimate representatives, shall be binding upon the parties to this Contract. 

Time being of the essence, a fml decision shall be made within three (3) months after 

the parties originally submit their alleged changes in cost. Each party will bear the cost 

of its representative and they shall equally share the cost of a third representative if 

needed. 

4. 

(a) Coal sold hereunder for the Spurlock Power Station Unit No. 2 shall meet 

the following specifications: 

mcontent - “as received” shall not be less than B ~ I  per 
pound. except as provided in Paragraph 4 (c) 0 
hereinbelow. 

m -- ”as received” shall not be more than ten an- 

4 (c) @) herembelow.. - except as provided in Paragraph 
m -- ”as received” shall not be more than ten an- 

4 (c) @) herembelow.. - except as provided in Paragraph 

um - ”as received” shall not be more than- 

Su)fur-- “as received“ shall not be more than Ihe 
percentage computed by the following formula: 

Percent Sulfur = 

Initial Deformation - MiIlimUm 
softening (H=w) - MinimU 
Softening (H = 1/2W) - Minimum 
Fluid - Minimum 

- \ - . . .  
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- Shallnot be less than n a Hardgrove Scale. 

--- Shall be-. 0. M. or washed coal; 
clean and free of buritjes. The mount of 

@) BUYER shall have the right, at its sole option, to reject any coal shipment, 

or any portion on a barge basis, if upon visual inspection of such shipment, the coal is 

not run-of-mine having a maximum top size omor is not free of impurities or has an 

excessive amount of fines or is "hot coal" or if BUYER believes that unloading the coal 

would involve an unusually hazardous condition. When any barge has been rejected by 

BUYER upon visual inspection before unloading, SEUER shall remove such shipment 

immediately from BUYER'S premises at SELLER'S expense. 

It is hrther understood and agreed that BIJYER does not waive its rights under 

this Contract by receiving any shipments of coal, and acceptance thereof shall not be 

implied unless BUYER fails to give SELLER written notice of any breaches or defaults 

within a reasonable time after each monthly sampling period has ended and the coal 

analysis has been completed. 

(c) BUYER agrees to accept deliveries of coal with a heat content of at least 

w B t u / l b .  and/or ash content of up to- subject to the following prim 

adjustments. The parties agree that these adjustments shall help defray BUYER'S costs 

for blending and burning such lower quality coal. Such coal deliveries, subject to the 

price adjustments provided in this Paragraph 4 (c), shall be considered to conform to 

the contract specifications for heat and ash content. 

I. Price Adjustment for heat content below W B t u l l b . ,  but not less 

t h a n w B t u l l b .  on an "as received' basis: ~ 

For each .)Btu/lb. that the heat content falls below-Btuflb., but 

does not fall below- Btullb.. - per ton shall be 

deducted from the billing price. A pro rata adjustment shall be made for 

any fractional portion of such a 

II. Price Adjusment for ash content abov 

Btu/Ib. deficiency in heat content. 

but not more than 

-on an "as received" basis: 

For each- that the ash content exceeds I, but 

does not exceed-. 

from the billing price. 

fractional portion of such a excess ash content 

per ton shall be deducted 

A pro rata adjustment shall be made for any 

5 
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EXAMPtES: 

ASSUME: C o n m t  Monthly Average 
Bnaivsis 

BN w 0 
Ash w - 

COMPUTATION: 

nerefore, on would be deducted from the billing 
price. 

Therefoc- ton would be deducted from the billing 
price. 

(d) BUYER reserves the right to reject any sbipments of cod by SEL&E.R 

which do not meet the minimum heat content requirement of -Btu/Ib., maximum 

ash content requirement oI'T), or other contract specifications 

contained in Paragraph 4 (a) hereinabove. In the event that BUYER elects to accept 

occasional shipments of non-conforming cod, the fonowing price adjustments shall 

apply to such shipments, as appropriate, in addition to the price adjustment provided in 

Paragraph 4 (c), hereinabove, and to any other remedies available to BUYER 

1. Price Adjustment for heat content below -Btu/lb., on an "as 

received" basis: 

For each- Btullb. that the heat content fails below -BtU/lb., 

4-1 per ton shall be deducted from the biiliig price. 

A pro rata adjustment shall be made for any fractional ponion of such a 

m t u / l b .  deficiency in heat content 

U. Price Adjustment for esh content ove 

basis: 

oa an "as received" 

For eac- that the ash content exceeds - per ton shall be deducted from the billin 

adjustment shall be made for any fractional portion of such 

-excess in ash content. 

III. Price Adjustment for sulfur content in excess of Paragraph 4 (a) 

specification on an 'as received" basis: 

6 
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For each the ~ ~ l f u r  content exceeds the 

Paragraph 4 (a) specification,- per ton shall be deducted 

&om the billgg price. A pro rata adjustment shall be made for any 

fractional ponion of such a- excess in sulfur content. 

Contract Monthly Average 
AnaIvsis 

ASSIME: 

BtU 
Ash 

Sulfur 

(1) Based o-Btu/lb. 'as received" in this example. 

COMPUTATION: 

Therefore, -er ton would be deducted from the billing 
price. 

- c 
T h e r e f o r e l p e r  ton would be deducted from the billing 
price. 

SUlliK 

d from the b s h g  
price. 

For the purpose of computing payment for coal subject to price adjustment 

under Paragraphs 4 (c) or 4 (d), the heat. ash, and sulfur contents of tbe coal "as 

received" shall be deemed to be the monthly weighted composite average value of the 

beat, ash, and sulfur contents as defmd and computed in Subparagraph@) of this 

Paragraph 4. BUYER and SELLER agree that the application of the price reductions 

provided in Paragraph 4 (d) shall not be considered liquidated damages but is intended 

to partially defray BUYER'S additional costs for blending and burning said lower 

quality coal; shall not constitute a waiver by BUYER of any of the tenns of this 

Contract; shall not excuse noncompliance with the contract specifications by any 

shipment by S U R ;  and shall not affect BUYER'S right io exercise any of its  

remedies provided hereunder or at law for unsatisfactory performance of the Contract 

by SELLER or to reject any coal received which fails IO meet the requirements of 

L 
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Paragraph 4 (a) herein or which BUYER has a right to reject pursuant to other 

provisions of this Concract. 

(e) If the cod shipped to BUYER fails to meet a minimum heat content 

requirement of I I ) B t u  per pound, a maximum ash content o 

or any of the other requirements set forth in Subparagraph (a) of this 

Paragraph4, for two (2) consecutive weeks based on the analyses made during such 

time, except for the sulfur requirements which are discussed further hereinbelow, or if 

SEUER fails to deliver coal for hvo (2) consecutive scheduled deliveries without 

excuse under Paragraph7, and notice thereof. BUYER shall have the right, upon 

giving SELLER written notice, to refuse to accept further deliveries until SELLER has 

provided assurance, in the Opinion Of B I m ,  that all shipments of coal delivered 

thereafter will conform to each and every requirement set forth in Paragraph 4 (a). If 

SELTER fails to furnish BUYER with such assurance within thirty (30) days after 

written notice is sent to SELLER, BUYER may, at its sole option, treat this Contract 

as materially breached by SELLER. It being understood and agreed, of course, tbat 

the aforesaid assurance procedure is not an exclusive remedy afforded BUYER, but it 

is optional and cumulative and in addition to other rights and remedies of BUYER 

provided herein and by law. 

NOTWITWSTANDING ANY OTHER PROVISIONS CONTAINED HEREIN 

TO THE CONTRARY, OR OTHERWISE, it is understood and agreed that B m  

faces severe penalties by the Envbonmental Protection Agency, and others, in the event 

of its use of coal with a sulfur content of more than the percentages noted in Paragraph 

4 (a) hereinabove; and Iherefore, BUYER constanlly monitors and tests its coal to 

assure itself of sulfur compliance. and it cannot tolerate the receipt of any substantial 

amount of coal that does not meet such specifications. Therefore, in the event that 

BUYER'S testing procedures reveal h i t  an)! coal delivered under h i s  Conuacr fails to 

meel the above slated sulfur requirements, then BUYER may suspend shipments until 

and unless within thirty (30) days, SELLER assures BUYER of future and continuous 

compliance with said sulfur requirements. If SELLER provides assurance of fume 

compliance within Lhis thirty (30) day period which is satisfactory to BUYER, then 

deliveries may resume under the terms of this Contract. If, however, SELLER fails to 

provide BUYER with adequate assurance of future compliance, BUYER shall have the 

right, at its sole option, to declare SELLER in material breach of this Conrract, or to 

allow SELLER up 10 an additional sixty (60) days to provide adequate assurance of 

such future sulfur compliance. In the event that BUYER allows an additional period of 

time for the furnishing of such assurance, SELLER shaU either make arrangements for 
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delivery of adequate quantities of coal meeting such contract specification as provided 

in Paragraph 4 (a), hereinabove, at the then-current contract price, to meet SELLER'S 

contract commitment; or, SEUER shall reimburse BUYER for any mom that 

replacement coal purchased by BUYER, in amounts not to exceed scheduled quantities 

under this Contract, exceeds the thencurrent contract price. Such reimbursement shall 

be made by SEJLER to B'ITYER by the 20th day of the month following the receipt of 

such replacement coal. If SELLER does not provide adequate assurance of future 

compliance by the end of any such extended time period, BWER may, at its sole 

option, declare SELLER in material breach of tbis Contract. This assurance procedure 

is not an exclusive remedy for such noncompliance, but is optional and cumulative and 

in addition to other rights and remedies of BUYER provided herein or at Law. 

(f) For purposes of determining the price and quality of all coal delivered 

under this Contract, except for the purposes of Paragraph 4 (e) and for coal rejected by 

BUYER by visual inspection before unloading. including the moisture, ash, sulfur, and 

heat content requirements, the analysis of the coal shall be deemed to be, and is, the 

average monthly values of the moisture, ash, sulfur, and heat content as defued and 

computed in Subparagraph (g) of this Paragraph 4. 

(g) The average monthly values of the moisture, ash, sulfur,: and heat content 

of the cod "as received" shall be the weighted average moisture. ash, rmlfur, and heat 

content of all composite samples collected during the Sample Period. (As example of 

this weighted average, at present, samples are taken from each barge delivered and an 

analysis is made of each sample taken in a given week. These weekly analyses are then 

weighted according to the quantities delivered h each week, and a monthly weighted 

average figure is computed. This procedure could change, however, but the weighted 

average approach will be retained.) The Sample Period shall be a one(1) month 

interval during which period of time several samples, the exaci number being at the 

BUYER'S option, shall be collected and used for the aforesaid sampling purposes. The 

collection, preparation, and analysis of coal conducted in determining the average 

monthly values of the moisture, ash, sulfur, and heat content of the coal shall be 

performed by BUYER fiam samples taken at BUYER'S facilities and in accordance 

with the "Coal Sampling and Analysis Procedures", Spurlock Power Station, dated 

July 20, 1978, and subsequent amendments to those procedures, copics of which are 

available from BUYER upon request, and all tests sball be conducted a; BUYER'S 
expense. SELLER shall be sent a copy of any changes in procedures for sampling and 

analysis. SELLER, at its expense, sbal have the right upon written notice to BUYER, 

IO have a representative present when samples are taken, prepared, and analyzed in 

9 
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BUYER'S laboratory. Of each composite sample prepared for analysis, a split will be 

prepared for SELLER and retained by BUYER for at least fourteen (14) days after the 

analysis results of that sample have been sent to SELLER. Anytime within his 

fourteen (14) day period, this split shall be made available to SELLER upon request. 

. .  5. 

(a) Coal sold and purchased hereunder shall be delivered by barge in 

approximately equal monthly shipments. The barges, which will be furnished by 

BUYER'S Contract carrier, shall be loaded at Big Sandy River, Milepost 7.65, Wayne 

County River Terminal or other points approved by BUYER, to not less than 1,475 

tons or maximum allowable capacity instructed by BUYER'S'Contract carrier. Any 

charges innused by BUYER, as a result of SELLER loading barges with less than the 

minimum tons or taking more than fog-eight (48) hours to load a barge from the first 

7:OO a.m. after barges are delivered to SEILER'S loading dock, shall be the 

responsibility of SELLER and, therefore, deducted from BUYER'S payment to 

SELLER. 

(b) "he  weight of coal sold and purchased hereunder shall be determined by 

BUYER'S barge drafi weights or certified belt scale weights at its Spurlock Power 

Sfation. Such weights shall be accepted as correct and govern settlements hereunder. 

(c) After loading each shipment, SELLER shall give prompt notification to 

BUYER. Such notification shall include. specifically, the barge numbers, short 

proximate analysis, tonnage, and other pertinent information as mutually agreed upon. 

It i s  understood and agreed that BIJYER WILL NOT unload any barges until the above 

information is received. Any charges, such as demurrage, incurred by BUYER as a 

result of SELUR'S late notification to BUYER, shall be the responsibility of the 

SELLER and, therefore, will be deducted from the payment made to SELLER. 

(d) The monthIy delivery rates applicable to any given month, as provided for 

in Paragraph 1 @) hereinabove. shall not be exceeded except on permission of 

BUYER. The term of this Contract shall not be extended in order to make up for 

deficiencies in the delivery schedule caused by SELLER, except at the sole option of 

the BUYER, nor shall any unexcused deficiencies in monthly deliveries caused by 

SELLER be made up except at the sole option of the BUYER. 

6. 7 
(a) BUYER sball make payment for balance due on deliveries made during a 

calendar month no later than the twentieth (20th) day of the month following the month 
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in which the deliveries were received at Spurlock Power Station, provided certified 

invoices with prices and the mine location, in tripIicate, have been received by BUYER 

no later than the tenth (10th) day of each of the aforesaid months. 

MI said payments shall be made payable to Pen Coal Corporation, and shall be 

mailed to SELLER at P. 0. Box 360244. Pitrsburg. Pennsylvania 15251-6244, unless 

designated otherwise by SELLER in writing to BUYER. 

@) All notices required or permitted to be given hereunder shall be in writing 

and shall be deemed properly given if mailed to the proper party at the following 

addresses: 

BUYER: EAST KENTUCKY POWER COOPERATIVE. PIC. 
4758 LEXINGTON ROAD 
P. 0. BOX 707 

A"N: FUELBUYER 
WINCHESTER, KENTUCKY 40392-0707 

b 

SELLER: PEN COAL CORPORATION 
51 10 MARYLAND WAY, 3RD FLOOR 
P. a. BOX 2128 
BRENTWOOD, TENNESSEE 37027-2128 
ATTENTION: VICE-PRESIDENT-SALES 

7. Ir&m&md- - 
It is specifically understood and agreed that tbe obligations of both parties under 

this Contract are subject to riots, strikes. or Acts of God that directly affect the 

operations of either of said parties. In rhe event of such an occurrence, then said 

affected party shall be excused from performance of this Contract, but only for such 

time as said occurrence is in effect, and after said occurrence bas ended or been 

resolved, then both parties shall be fulIy bound to perform under the terms of this 

Contract for the duration of this ConQact, except that any deficiencies in the production 

or sale of coal hereunder caused by force majeure will be made up only by mutual 

agreement, nor will the term of this agreemenl be extended by force majeure unless the 

parties SO agree. No other acts or events shall excuse eitber party from full 

perfonnance of this Contract except as may be stated under the terms of this Contract. 

"Force Majeure" as used herein shall mean a cause beyond the control of 

SELLER or BUYER, as the case may be, which wholly or materially prevents the 

mining, loading, or delivery of coal at or from the property, or receiving, transporting 

or delivery of same. or the unloading, storing, or burning of coal by BUYER at its 

destination. Examples (without limitations) of force majeure, but only if beyond the 

control of SELLER or BUYER. as the case may be, are the following: 
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Acts of God; acts of the public enemy; insurrections; riots, 
strikes; labor disputes; shortage of supplies; fires, explosions; 
floods; breakdowns of or darnage to plants, mines, equipment, 
or facilities; interruptions to or contingencies of transportation; 
embargoes; orders or acts of civil or military authority. 

If because of for& majeure eitber BUYER or SEUER is unable to carry out its 

obligation under this Contract, and if such par&y promptly gives the other party hereto 

written notice of such force majeure, the obligations and liabilities of the party giving 

such notices and the corresponding obligations of the other party shall be suspended to 

the extent made necessary by and during the continuance of such force majeure, 

provided. however, that the disabling effects of such force majeure shall be eliminated 

as soon as and to the extent practicable. During any period when BUYER asserts a 

force majeure condition and said condition results in a reduction of coal deliveries, 

BUYER shall prorate deliveries of coal meeting the specifications contained in 

Paragraph 4 (a) herein among its suppliers based on contractual commitments. 

8. chimgez- 

It is fully contemplated by both parties that BUYER is purchasing said coal for 

the primary purpose of using it as fuel for the generation and production of electrical 

power under present governmental standards and regulations, and it is understood and 

agreed that in the event any Federal, State, or Local law, regulation, or standard has 

been or is enacted that would prohibit or make commercially uneconomical BUYER'S 

purchase or USE in its Spurlock Power Station Unit No. 2 of the grade or quality of coal 

hereinbefore specified for such purpose, such as sD;jcLpr or relaxed environmental 

quality standards, then all obligations under th is  Contract by BUYER to use and 

SELLER to sell the said prohibitive grade or quality of coal will be discharged and 

excused on the date specified in said law, regulation, or standard. However, said 

parties will be fully bound and legally obligated IO perform under the exact t e r n  and 

conditions of this Contract up and until said date. It is also understood that in the event 

that during the term of this Contract there is any Federal. State. or Local law, 

regulation, or standard enacted which prevents or severely penalizes S U  from 

mining, removing, and delivering coal to BUYER, other than the aforesaid taxes, fees, 

special assessments, or similar levies for which escalation is provided for in 

Paragraph 3 herein, and S E L I X R  is unable to correct or modify such condition without 

unreasonable expense. then SELLER and BUYER may, upon the effective date 

specified in such legislation or regulation, be discharged and excused from the 

respective obIigations under this Contract to sell and purchase coal 

I? 
> . . .  
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9. - 
It is fi~lly understood and agreed that a material breach of contract shall 

specifically include, but is not specifically limited to either unjustified nonpayment by 

BUYER, failure by SELLER b provide coal in the quantities stated in Paragraph 1, 

meeting rhe specifications stated in Paragraph 4 (a) of this Contract. or violation by 

SEILER of the provisions of Paragraph IO. 

10. sccI&LfQr.P . - 
To assure, in part, performance under this Contract, by no later tban July 1, 

1994, SELLER shall provide BUYER with a 2 
Performance Bond, Letter of Credit, or Certificate of Deposit from a Surety or Bank 

that is approved by BIJYER and in a form acceptable to BUYER. Said bond, letter of 

credit, or certificate of deposit shall be paid and delivered to BUYER in the event of 

default or material breach of this Contract by SELLER or the insolvency or bankruptcy 

of SELLER. It is understood and agreed by the parties, however, that said security 

does not represent "liquidated damages", but it is additional security from SELLER to 

BUYER in lbe event of a default or breach of this contract by SELLER. 

ll.E&euLEr- 
No waiver of a breach of this contract shall be construed or held to be a waiver 

of subsequent or any other breaches. All remedies afforded under this Cornact shall 

be cumulative and in addition to every remedy provided by law. 

.. 12. Non-AssZenabdltv 
This Contract is personal as between BUYER and SELLER, and except thai, 

after prior written notice to the olher party, BUYER may assign its rights under this 

Contract only IO the Rural Electrification Administration or other lenders to BITYER; 

rights or obligations under this Contract are neither assignable nor otherwise 

transferable and may not be subcontracted except by the written cement of said parties, 

which consent shall not be unreasonably withheld. 

.. . * 13. 

"his Contract has been awarded to SELLER pursuant to a fair and confidential 

competitive bidding process. By entering this Contract, SELLER represents and 

warrants lhat it did not promise or deliver anything of significant value to, or solicit or 

receive any confidential competitive bidding information regarding this Contract &om, 

any ofticer, director, agent or employee of BITYER, or any member of theii families. 

. .  
13 
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BUYER shall have the right IO terminate this Agreement should i t  determine hat this 

representation of SELLER is false. 

14. 

The captions to sections hereof are for convenience only and shall not be 

considered in consmbg the intent of the panies. 

15. & d h M d d ~  

This Contract shall be conslrued under the laws of the Commonwealth of 

Kentucky, and it is agreed that any disputes that may arise under this Contract between 

the parties that culminates in litigation, shall be instituted and tried in Clark County, 

Kentucky. 

1 6 . M .  * t b ~  

This Contract i s  subject to the provisions of Paragraphs 1 through 7 of 

Section 202, Subpart B, of Presidential Executive Order 11246, September 24. 1965. 

which is hereby incorporated by reference and made a part of this Contract.. 

17. Entire.- 
This instrument contains the entire contract between the parties, and there are 

no representations, understandings, or agreements, oral or written, which are not 

included or expressly referred to herein. This  Contract cannot be changed except by 

duly authorized representatives of a11 parties in writing. 

IN TESTIMONY WHEREOF, WITNESS the signatures of the undersigned 

authorized representatives of the parties, on the date fust above written. in triplicate 

originals, which are executed in Clark County, Kentucky, for and on behaif of said 

parties and pursuant to duly authorized resolutions by their respective Board of 

Directors 

ATTES% SEULER: Pen Coal Corporation 

ATTEST: BtJYER(j&t Kentucky Power Cooperative, Inc 
/1 /1 

.-..- BY: 
ecretary 

. . "  c 
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COAL CONTRACT AMENDMENT NO. 1 

THIS CONTRACT AMENDMENT, made and entered into this 25th day of 

November, 1996, by and between Pen Coal Corporation, a Tennessee corporation with 

its principal ofice at 5110 Maryland Way, 3rd Hoot, P. 0. Box 2128, Brentwood, 

Tennessee 37024-2128, hereinafter called "SELLER;" and East Kentucky Power 

Cooperative, Inc., a Kentucky corporation with its principal office at 4758 Lexington 

Road, P. 0. Box 707, Winchester, Kentucky 403924707, hereinafter called 

"BUYER. " 

W I T N E S S E T H  

WHEREAS., BUYER entered into a coal contract dated July 12, 1994, 

hereinafter referred to as the "Contract," for the purchase and delivery of coal to 

BUYER'S Spurlock Power Station near Maysville, Kentucky, with SELLER; and 

WHEREAS, the parties have concluded negotiations and wish to amend 

the Contract to revise the purchase price of coal, extend the expiration date, and 

make other agreed changes; 

NOW, THEBEFORE, for and in consideration of the mutual covenants 

contained herein, the parties hereby agree, effective July 1, 1996, to amend the 

Contract as follows: 

. .  L 
. > e . .  L 
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1 .  The following new Paragraph I shall replace and amend the existing 

Paragraph 1: 

1. Qlmltl 'ty and Term 

(a) SE1,LER does hereby agree to sell to BUYER and BIJYER 

agrees to purchase from SELIJZR, Six Hundred Seventy-Five 

Thousand (675 ,ooO) tons of coal (the total contract tonnage) 

over five and one-half (5 M) years through December 3 1 ,  

1999, at a rate of Ninety Thousand (90,OOO) tons of coal per 

year between July 1,  1994, and June 30, 1997, and a rate of 

One Hundred Sixr&Two Thousand (162,000) tons of coal per 

year from July 1, 1997 , through December 3 1 , 1999, (the 

"base annual tonnage amount"), subject to Paragraphs 5 (d) and 

7 herein, and BUYER'S right to vary the total contract tonnage 

and annual tonnage amounts through the adjustment of monthly 

delivery rates, as provided in Paragraph 1 @) hereinbelow. 

(b) The base monthly delivery rate beginning July 1 ,  1994, 

through June 30, 1997, shall be Seven Thousand Five Hundred 

(7,500) tons and beginning July 1, 1997, through December 31, 

1999, shall be Thirteen Thousand Five Hundred (13,500) tons. 

BUYER shall have the right, upon at least thirty (30) days 

notice to SELLER, to vary the actual delivery rate for any 

given month under this Contract to any amount between six 

thousand (6,000) and nine thousand (9,ooc)) tons per month 

beginning July 1,  1994, through June 30, 1997, and any 

amount between twelve thousand (12,000) and sixteen thousand 

(16.000) tons per month beginning July 1, 1997, through 

December 31, 1999. The actual annual tonnage amount and the 

, 

I 
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total contract tonnage amount, as provided in Paragraph 1 (a) 

above, shall automatically be amended to conform to the actual 

monthly delivery rates scheduled by BUYER from time to t i e  

pursuant to this Paragraph, so that the total contract tonnage 

amount at the end of the term of this Contract will reflect the 

cumulative changes in scheduled deliveries made by BUYER 

pursuant to this Paragraph 1 (b). 

" (c) Monthly deliveries shall commence on July 1, 1994, and 

continue through December 31, 1999, for a total contract term 

of five and one-half (5 Yz) years, except as may be extended as 

provided herein. 

(d) Notwithstanding any other provisions of this Contract, and 

in order to accommodate BIJYER'S annually scheduled pIant 

andlor coal handling maintenance outages, effective July 1, 

1996, BlJYER may, at its sole option, up to two times each 

calendar year, rescheduIe up to one month's deliveries for 

delivery in one or mare different months, provided at least 

thirty (30) days' notice is given and any such rescheduled 

deliveries are made within six months. 

2. The following new Paragraph 2 shall replace and amend the existing 

Paragraph 2: 

2. CQa 1 Price 

The base price for a11 coal supplied hereunder meeting the 

quality specifications contained herein on an "as received'' basis as 

described in Paragraph 4 (9) and f.0.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7 shall be- 

3 
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I e r  million Btu beginning July 1 ,  1994, through 

June 30, 1996, a 

1-p per million Btu retroactive to and 

beginning July 1, 1996, through December 31, 1999. The billing 

price for coal delivered hereunder shall be determined .from the 

appropriate base price and all applicable escalations and adjustments 

provided hereinbelow. 

EXAMPLE: The base price of coal beginning July 1, 1994, 
through June 30, 1996, with a heat content of 
m t u / l b .  would be -per ton. The 
base price of coal beginning July 1 , 1996, 
through December 31, 1999, with a heat content 
of -Btu/lb. would be’er ton. 

3. 

Paragraph 3 (a): 

The following new Paragraph 3 (a) shall replace and amend the existing 

3. &I Price BQiystnerbtS 

(a) 

Subparagraph @) below, for the first six (6) months of the 

Contract from July 1 ,  1994, through December 31, 1994, and 

the new base price in effect on July I ,  1996, shall remain fured 

The base price shall remain faed except as provided in 

except as provided in Subparagraph (b) below, for the first six 

(6) months from July 1,  1996, through December 31, 1996. 

On January 1,  1995, and thereafter every six months through 

June 30, 1996, the current price, then in effect, shaIl escalate 

by . Beginning January 1, 

1997, and thereafter every six (6) months through 

December 31, 1999, the current price, then in effect, shall 

4 
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escalate by . The escalated 

base price shall be rounded to the nearest 

4. Paragraph 3 @) shall be revised by inserting the folIowing sentence after 

the first sentence of Paragraph 3 (b): 

The parties hereto agree that effective July 1, 1996, the price 

quoted herein for coal, in Paragraphs 2, 4 (c), and A (d) include 

the cost of complying with all existing Federal, State, or Local 

laws or regulations as of June 30, 1996. 

5 .  All other provisions of the Contract not specifically affected by t&is 

amendment shall remain in full force and effect. 

IN TESTIMONY WHEREOF, WITNESS the signatures of the undersigned 

duly authorized representatives, on the date fxst above written, in triplicate originals, 

for and on behalf of said parties. 

ATTEST: SELLER Pen Coal Corporation 

? cretary 

ATTEST: B W C W  East Kentucky Power Cooperative, Inc. 
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COAL CONTRACT AMENDMENT NO. 2 

THIS CONTRACT AMENDMENT, made and entered into this 15th day of 

November, 1997, by and between Pen Coal Corporation, a Tennessee corporation with 

its principal office at 5110 Maryland Way, 3rd Floor, P. 0. Box 2128, Brennvood, 

Tennessee 370242128, hereinafter called "SELLER;" and b s t  Kentucky Power 

Cooperative, hc. ,  a Kentucky corporation with its principal office at 4775 Lexington 

Road, P. 0. Box 707, Winchester, Kentucky 40392-0707, hereinafter called 

"BUYER. It 

W I T N E S S E T H  

WHEREAS, BUYER entered into a coal contract dated July 12, 1994, 

hereinafter referred to as the 'Contract," for the purchase and delivery of coal to 

BUYER'S Spurlock Power Station near MaysviIIe, Kenhicky, with SELLER; and 

WHEREAS, the parties have concluded negotiations and wish to amend 

the Contract to revise the piirchase price o f  coal, extend the expiration date, and 

make other agreed changes; 

NOW, THEREFORE, for and in consideration of the mutual covenants 

contained herein, the parties hereby agree, effective January 1, 1998, to amend the 

Contract as follows: 
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1. The following new Paragraph 1 shall replace and amend the existing 

Paragraph 1: 

1. _OuantitvandTenza 

(a) SELLER does hereby agree to sell to BUYER and BUYER 

agrees to purchase from SEI,LER, One Million Nine Hundred 

Seventy-One Thousand (1,971,000) tons of coal (the total 

contract tonnage) over eight (8) years through June 30,2002, at 

a rate of Ninety Thousand (90,OOO) tons of coal per year 

between July 1, 1994, and June 30, 1997; at a rate of One 

Hundred Sixty-Two Thousand (162,000) tons of coal per year 

from July 1, 1997, through December 31, 1997; and at a rate 

of Three Hundred Sixty Thousand (360,000) tons of coal per 

year from January 1, 1998, through June 30,2002, (the "base 

annual tonnage amount"), subject to Paragraphs 5 (d) and 7 

herein, and subject to BUYER'S right to vary the total contract 

tonnage and annual tonnage amounts through the adjustment of 

monthly delivery rates, as provided in Paragraph 1 (b) 

hereinbelow. 

(b) The base monthly delivery rate beginning July 1, 1994, 

through June 30, 1997, shall be Seven Thousand Five Hundred 

(7,500) tons. The base monthly delivery rate beginning July 1, 

1997, through December 31, 1997, shall be Thirteen Thousand 

Five Hundred (13,500) tons. The base monthly delivery rate 

beginnjng January 1, 1998 through June 30, 2002, shall be 

Thirty Thousand (30,000) tons. BUYER shall have the right, 

upon at leastthirty (30) days notice to SELLER, to vary the 

actual delivery rate for any given month under this Contract to 

2 
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"_. 
any amount between six thousand (6,000) and nine thousand 

(9,OOO) tons per month beginning July 1, 1994, through 

June 30, 1997; to vary the actual delivery rate to any amount 

between twelve thousand (12,000) and sixteen thousand 

(16,000) tons per month beginning July 1, 1997, through 

December 31, 1997; and to vary the actual delivery rate to any 

amount between twenty-five thousand (25,000) and m - f i v e  

thousand tons per month beginning January 1, 1998, through 

June 30,202. The actual annual tonnage amount and the total 

contract tonnage amount, as provided in Paragraph 1 (a) above, 

shall automatically be amended to conform to the actual 

monthly delivery rates scheduled by BUYER from time to time 

pursuant to this Paragraph, so that the total contract tonnage 

amount at the end of the term of this Contract will reflect the 

cumulative changes in scheduled deliveries made by BUYER 

pursuant to this Paragraph 1 0) and pursuant to BUYER'S 

option contained in Paragraph 1 (e) hereinbelow. 

(c) Monthly deliveries shall commence on July 1, 1994, and 

continue through June 30, 2002, for a total contract term of 

eight (8) years, except as may be extended as provided herein. 

(d) Notwithstanding any other provisions of this Contract, and 

in order .to accommodate BUYER'S annually scheduled plant 

andlor coal handling maintenance outages, effective July 1, 

1996, BUYER may, at its sole option, up to two times each 

calendar year, reschedule up to one month's deliveries for 

delivery in one or more different months, provided at least 

3 
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thirty (30) days' notice is given and any such rescheduled 

deliveries are made within six months. 

(e) BUYER, at its sole option, may upon wrinen notice by 

July 1, 2000, increase the base annual tonnage amount up to 

480,000 tons effective January 1,2001, for the remainder of 

the contract term. 

2. The followhg new Paragraph 2 shall replace and amend the existing 

Paragraph 2: 

2. l2aAbhx 
The base price for all coal supplied hereunder meeting the 

quality specifications contained herein on an "as received" basis as 

described in Paragraph 4 (g) and f.0.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7 shall be as follows: 

- - 

-per million Btu beginning July 1, 1994, through 

June 30, 1996; an 

i-Bper million Btu retroactive to and 

beginning July 1, 1996, through December 31, 1997; and- 

cents per 

million Btu beginning January 1, 1998, through June 30,2002. The 

billing price for coal delivered hereunder shall be determined from 

the appropriate base price and all applicable escalations and 

adjustments provided hereinbelow. 

EXAMPLE: The base price of coal beginning July 1, 1994, 
through June 30, 1996, with a heat content of 

base price of coal beginning July 1, 1996, 
tullb. would be-per ton. The 

' 

4 
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through December 31, 1997, with a heat content 
of-Btu/lb. would b-per ton. The 
base price of coal beginniig January 1, 1998, 
through June 30,2002, with a heat content of - Btu/lb. would b- per ton. 

3. The following new Paragraph 3 (a) shall replace and amend the existing 

Paragraph 3 (a): 

3. $ha1 l p r i c w  

(a) The base price shall remain ftxed, except as provided in 

Subparagraph (b) below, for the first six (6) months of the 

Contract from July 1, 1994, through December 31, 1994. The 

new base price in effect on July 1, 1996, shall remain fmed 

except as provided in Subparagraph (b) below, for the fwst six 

(6) months from July 1, 1996, through December 31, 1996. 

The new base price in effect on January 1, 1998, shall remain 

fwed, except as provided in Subparagraph @) below, for the 

first six (6) months from January 1, 1998, through June 30, 

1998. On January 1. 1995, and thereafter every six months 

through June 30, 1996, the current price, then in effect, shall 

escalate b . Beginning 

January 1, 1997, and thereafter every six (6) months through 

December 31, 1997, the current price, then in effect, shall 

escalate b Beginning 

July 1, 1998, and thereafter very six (6) months through 

June 30, 2002, the current price, then in effect, shall escalate 

b The escalated base 

price shall be rounded to the nearesc-1. 

5 
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4. Paragraph 3 (b) shall be revised by inserting the following sentence after 

the first sentence of Paragraph 3 @): 

The parties hereto agree that effective January 1, 1998, the 

price quoted herein for coal, in Paragraphs 2, 4 (c), and 4 (d), 

includes the cost of complying with all existing Federal, State, 

or Local laws or regulations as of October 1, 1997. 

5 .  Paragraph 4 (a}, Eleat C m ,  shall be revised as follows: 

Peat Content - "as received" shall not be less than- 
Btu per pound, except as provided in 
Paragraph 4 (c) 0 hereinbelow. 

6 .  The following new Paragraph 5 (d), shall be added to the end of 

Paragraph 5 :  

(d) It is agreed by both parties that BUYER may use the 

supply of coal as covered by this contract at multiple 

destinations as chosen by BUYER at its option. 

7. Paragraph 2 within Paragraph 7, -of O p e r a n  - F- 

w, shall be amended to read as follows: 

"Force Majeure" as used herein shall mean a cause beyond the 

control of SELLER or BUYER, as the case may be, which wholly 

or materially prevents the mining, loading, or delivery of coal at or 

from the property, or receiving, transporting or delivery of same, or 

the unloading, storing, or burning of coal by BUYER at its 

destination. Examples (without limitations) of force majeure, but 

only if beyond the control of SELLER or BUYER, as the case may 

be, are the following: 

6 
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Acts of God; acts of the public enemy; insurrections; riots, 
strikes; labor disputes; shortage of supplies; fires, 
explosions; floods; breakdowns of or damage to plants, 
mine equipment or facilities; intemptions to or 
contingencies of tramportation; embargoes; orders or acts 
of civil or military authority. Malfunctions of computer 
hardware, software, or any type of equipment resulting 
from so-called "Year ZOO0 compliance" problems that 
could reasonably be foreseen and were within a 
non-performing party's ability to prevent or correct, shall 
not be considered to be force majeure events that excuse 
non-performance by BI.JYER or SELLER hereunder. 

8. The following language sball be added to the end of Paragraph 8, 

Chancresb-: 
If BUYER elects ta activate its scrubber system at Spurlock 

Power Station during the term of this Contract, BUYER shall give 

SELLER a one-year written notice on or after January 1 , 2000, 

upon which SELLER will have 60 days to provide BUYER, at its 

option, a proposal for a substitute fuel source, of adequate quality, 

and at a competitive price, to meet BUYER'S new fuel 

requirements. If the source or quality are not acceptable to 

BUYER, or the price is not competitive, based on BUYER'S survey 

of the then current market price, SELLER and BUYER will be 

discharged and excused from their respective obligations under this 

Contract to sell and purchase coal after the effective date of the 

notice. 

9. The frrst sentence in Paragraph 10, Secur* for Performan ce, shall be 

changed to read as follows: 

To assure, in part, performance under this Contract, by no later 

than December 31, 1997, SELLER shall provide BTJYER with a 

7 
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Bond from a Surety that is approved by BUYER and in a form 

acceptable to BUYER. 
' 10. All other provisions of the Contract not specifically affected by this 

amendment shall remain in full force and effect. 

IN TESTIMONY WHEREOF, WITMESS the signatures of the undersigned 

duly authorized representatives, on the date fwst above written, in triplicate originals, 

for and on behalf of said parties. 

ATTEST: SELLER: Pen Coal Corporation 

Secretary 

ATTEST: BUYER: East Kentucky Power Cooperative, Inc. 

b , ~ ~ , , ~ & m - k d d ! #  BY: & 
Presi&G& Chief Executive Officer 
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COAL CONTRACT AMENDMENT NO. 3 

THIS CONTRACT AMENDMENT, made and entered into this 26th day of 

October, 2001, by and between Pen Coal Corporation, a Tennessee corporation with its 

principal office at 51 10 Maryland Way, 3rd Floor, P. 0. Box 2128, Brentwood, 

Tennessee 37024-2128, hereinafter called "SELLER;" and East Kentucky Power 

Cooperative, he., a Kentucky corporation with its principal office at 4775 Lexington 

Road, P. 0. Box 707, Winchester, Kentucky 40392-0707, hereinafter called "BUYER." 

W I T N E S S E T H  

WHEREAS, BUYER and SELLER entered into a coal contract dated July 12, 

1994, hereinafter referred to as the "Contract," for the purchase and delivery of coal to 

BUYER'S Spurlock Power Station near Maysville, Kentucky, as previously amended on 

November 25,1996, and November 15,1997; and 

WHEREAS, the parties have concluded negotiations and wish to amend the 

Contract to revise the purchase price of coal, extend the expiration date, and make other 

agreed changes; 

NOW, THEREFORE, for and in consideration of the mutual covenants contained 

herein, the parties hereby agree, effective January I, 2001, to amend the Contract as 

follows: 

1. The following new Paragraph 1 shall replace and amend the existing Paragraph 1 : 

1. Ouantitv and Term 

(a) SELLER does hereby agree to sell to BlJYER and BUYER agrees to 

purchase Eon SELLER, Two Million Eight Hundred Seventy-One Thousand 

. "  . " . .  L 
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(2,871,000) tons of coal (the total contsact tonnage) over ten and one-half 

(1 0 %) years through December 3 1,2004, at a rate of Ninety Thousand 

(90,000) tons of coal per year between July 1,1994, and June 30, 1997; at a 

rate of One Hundred Sixty-Two Thousand (1 62,000) tons of coal per year 

fkom July 1 , 1997, through December 3 1, 1997; and at a rate of Three 

Hundred Sixty Thousand (360,000) tons of coal per year fkom January 1, 

1998, through December 3 1 , 2004, (the "base annual tonnage amount"), all 

subject to Paragraphs 5 (d), and 7 herein, and subject to BUYERS right to 

vary the total contract tonnage and annual tonnage amounts through the 

adjustment of monthly delivery rates, as provided in Paragraph 1 (b) 

hereinbelow. 

@) The base monthly delivery rate for 1.15 lbs. SOzflMMBtu coal to 

Spurlock Power Station beginning July 1,1994, through June 30,1997, shall 

be Seven Thousand Five Hundred (7,500) tons; from July 1 , 1997, through 

December 31,1997, shall be Thirteen Thousand Five Hundred (13,500) tons; 

and from January 1,1998, through December 31,2000, shall be Thirty 

Thousand (30,000) tons. The base monthly delivery rate for 1.15 Ibs. 

SOz/MMBtu coal to Spurlock Power Station from January 1,2001, through 

April 30,2001, shall be 15,000 tons. The base monthly delivery rate for 

1.6 Ibs. SO2/MMBtu coal to Spurlock Power Station from January 1, 

2001 ,through April 30,2001, shall be 15,000 tons. The base monthly delivery 

rate for 1.6 lbs. SOdMMBtu from May 1,2001, through December 31,2004, 

shall be 30,000 tons, subject to BUYER'S option in Paragraph 5 (a). BUYER 

shall have the right, upon at least thirty (30) days notice to SELLER, to vary 

the actual delivery rate for any given month under this Contract to any amount 

between six thousand (6,000) and n ine  thousand (9,000) tons per month 

beginning July 1,1994, through June 30, 1997; to vary the actual delivery rate 

2 



PSC Request 14 
Page 68 of 118 

to any amount between twelve thousand (1 2,000) and sixteen thousand 

(16,000) tons per month beginning July 1 , 1997, through December 3 1, 1997; 

and to vary the actual delivery rate to any amount between twentyfive 

thousand (ZS,OOO) and thirty-five thousand (35,000) tons per month beginning 

January 1,1998, through December 3 1,2000. The actual annual tonnage 

amount and the total contract tonnage amount, as provided in Paragraph 1 (a) 

above, shall automatically be amended to conform to the actual monthly 

delivery rates scheduled by BUYER from time to time pursuant to this 

Paragraph, so that the total contract tonnage amount at the end of the term of 

this Contract will reflect the cumulative changes in scheduled deliveries made 

by BUYER pursuant to this Paragraph 1 @). 

(e) Monthly deliveries shall commence on July 1,1994, and continue 

through December 3 1,2004, for a total contract term of ten and one-half 

(10 %) years, unless terminated earlier pursuant to the provision of 

Paragraph 3 (c). 

(d) Notwithstanding any other provisions of this Contract, and in order to 

accommodate BUYER'S annually scheduled plant and/or coal handling 

maintenance outages, effective July 1, 1996, BUYER may, at its sole option, 

up to two times each calendar year, reschedule up to one month's deliveries for 

delivery in one or more different months, provided at least thirty (30) days' 

notice is given and any such rescheduled deliveries are made within six 

months. 

2. The following new Paragraph 2 shall replace and amend the existing Paragraph 2: 

2. CoalPrice 

The base price for all coal supplied hereunder meeting the quality 

specifications contained herein on an "as received" basis as described in 

3 
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Paragraph 4 (g) and f.0.b. barge at Wayne County River Terminal, Big Sandy 

River Milepost 7.7 for-SOZ/MMBtu coal to Spurlock Power Station 

shall be as follows: S 

\'I per million Bhi beginning July 1, 1994, through June 30, 

- 
-per million Btu retroactive to and beginning July 1, 1996, 

through December 3 1 , 1997; and!-__ 

\-&cents per million Btu beginning January 1 , 1998, through 

April 30,2001. 

The base price for all coal supplied hereunder, retroactive to and effective on 

and d e r  January 1,2001, through April 30,2001, for- SO~JMMI3tu 

coal to Spurlock Power Station shall b- 

i-kper million Btu f.0.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7 and effective May 1,2001, 

shall h er 

million Btu f.0.b. barge. Effective May 1,2001, the base price for 

SO2/MMBtu coal to Dale Power Station shall b t  

- - -  

stockpile or unloading facilities at BUYER'S Dale Power Station. The billing 

price for coal delivered hereunder shall be determined from the appropriate 

base price and all applicable escalations and adjustments provided 

hereinbelow. 

EXAMPLE: The base price of coal beginning July 1 , 1994, through June 30, 
1996, with a heat content of- Btu/lb. would b e i l l l l ,  
per ton. The base price of coal begiming July 1,1996, through 
December 3 1 , 1997, with a heat content of- Btu/lb. would 
be I e r  ton. The base price of coal beginning January 1, 
1998, with a heat content o BWb. would he- 
per ton. 

4 
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3. The following new Paragraph 3 (a) shall replace and amend the existing 

Paragraph 3 (a). 

3. Coal Price Adjustments 

(a) The base price shall remain fixed, except as provided in 

Subparagraph (b) below, for the first six (6) months of the Contract from 

July 1 , 1994, through December 31,1994. The new base price in effect on 

July 1 , 1996, shall remain fixed except as provided in Subparagraph (3) 

below, for the first six (6) months from July 1 , 1996, through December 31, 

1996. The new base price in effect on January 1, 1998, shall remain fixed, 

except as provided in Subparagraph (b) below, for the f i rst six (6) months 

from January 1,1998, through June 30,1998. On January I ,  1995, and 

thereafter every six months through June 30,1996, the current price, then in 

effect, shall escalate by i i - - , B e g i n n i n g  

January 1,1997, and thereafter every six (6) months through December 31 , 

1997, the current price, then in effect, shall escalate byi-j 

-. Beginning July 1, 1998, and thereafter every six (6) months 

through April 30,2001, the current price, then in effect, shall escalate h m  

i-1 The price shall not escalate after May 1, 

2001. The escalated base price shall be munded to the nearest- 

W 

4. Paragraph 3 (b) shall be revised by inserting the following sentence after the second 

sentence of Paragcaph 3 @): 

The parties hereto agree that effective January 1 , 2001, the price quoted 

herein for coal, in Paragraphs 2 ,4  (c), and 4 (d), includes the cost af 

5 
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complying with ail existing Federal, State, or h c a l  laws or regulations as of 

December 3 1,2000. 

5. The following new paragraph shall replace and amend the existing Paragraph 3 (c): 

3 (c) Between August 1 and October 3 1 2002, the parties shall jointly 

consider the effect of economic conditions and market prices in the coal 

industry to ascertain whether the Adjusted Price should be M e r  adjusted in 

order to avoid economic hardship for SELLER or for BUYER. If it is thus 

ascertained that a substantial change has occurred in either party's econamic 

condition and/or market prices, then the Adjusted Price shall be further 

adjusted to compensate for such change and the amount of such adjustment 

and its effective date shall be mutually agreed upon by SELLER and BUYER. 

The intent ofthis Paragraph 3 '(c) is to avoid having SELLER 

experience a significant loss as a result of changed economic conditions and to 

insure that BUYER will not pay SELLER a price significantly higher than 

market prices for steam coal of similar qualityy specifications, quantityy and 

availability. 

Ifthe parties are unable to agree with respect to a price adjustment, 

then either party may terminate this Contract effective December 3 1,2002. 

6. The following new Paragraph 4 shall replace and amend the existing Paragraph 4: 

4. Quality, Samplinp, and Analysis 

(a) Coal sold hereunder for the Spurlock Power Station Unit No. 2 shall 

meet the following specifications: 

Heat Content - "as received" shall not be less than -_tu per 
pound, except as provided in Paragraph 4 (c) 0 
hereinbelow. 

6 
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I maintenance outages, effective July 1, 1996, BUYER may, at its sole option, 

up to two times each calendar year, reschedule up to one month's deliveries for 

delivery in one or more different months, provided at least thirty (30) days' 

notice is given and any such rescheduled deliveries are made within six 

months. 

3. The following new Paragraph 2 shall replace and amend the existing Paragraph 2: 

2. CoalPrice 

The base price per million Btu for all coal supplied hereunder meeting the 

quality specifications contained herein on an "as received'' basis as described 

in Paragraph 4 (g) shall be as follows subject to escalations and adjustments as 

set forth herein: 

(a) For SO2/MMBtu coal delivered f.0.b. barge at Wayne 

County River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power 

Station Unit No. 2: 

beginning July 1,1994, through June 30,1996; 

- ~ 

beginning July 1,1996, through December 3 1, 1997; 

- -. 

beginning January 1,1998, through April 30,2001; 

beginning January 1,2004, through December 3 1,2007. 

(b) For- SOz/MMBtu coal delivered f.0.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power Station 

Unit No. 1 :  

4 
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beginning 

January 1,2001, through April 30,2001; 

beginning 

May 1,2001, through December 3 1,2002; 

-- - 
January 1,2003, through December 3 1,2007. 

(c) For I_ S02/MMBtu coal delivered f.0.b. stockpile or unloading 

facilities at Dale Power Station: 

___ 

May 1,2001, through December 31,2002; 

1-J beginning 

January 1,2003, through December 3 1,2007. 

The billing price for coal delivered hereunder shall be determined &on the 

appropriate base price and all applicable escalations and adjustments 

provided hereinbelow. 

4. The following new Paragraph 3 (a) shall replace and amend the existing 

Paragraph 3 (a): 

3. Coal Price Adjustments 

(a) The base price of -. SOz/MMBtu coal delivered to Spurlock 

Power Station and-. SO~/MMBtu delivered to Dale Power Station shall 

escalate at an annual rate 0- beginning January 1,2004. The 

base price of -. SOZ/MMB~~ coal delivered to Spurlock Power Station 

shall escalate at an annual rate of -eginning January 1,200.5. 

The escalated base price shall be rounded to the nearest-. 

The base price and all future escalated prices shall be subject to 

Subparagraph (b) below. 

5 
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” .  

i’ 0: 

5. Paragraph 3 (b) shall be revised by inserting the following sentence after the second 

sentence of Paragraph 3 (b): 

The parties hereto agree that effective January 1,2003, the price quoted 

herein for coal, in Paragraphs 2,4 (c), and 4 (d), includes the cost of 

complying With all existing Federal, State, or Local laws or regulations as of 

December 3 1,2002. 

6.  The following new paragraph shall replace and amend the existing Paragraph 3 (c): 

Between August 1,2005, and October 31,2005, the parties shall (e) 

jointly consider the effect of economic conditions and market prices in the 

coal industry to ascertain whether the Adjusted Price should be further 

adjusted. If it is thus ascertained that a substantial change has occurred in 

market prices, then the Adjusted Price shall be krther adjusted to compensate 

for such change and the amount of such adjustment and its effective date shall 

be mutually agreed upon by SELLER and BUYER. 

The intent of this Paragraph 3 (c) is to avoid having SELLER 

experience a significant loss as a result of changed economic conditions and to 

insure that BUYER will not pay SELLER a price significantly higher than 

market prices for steam coal of similar quality, specifications, quantity, and 

availability. 

If the parties are unable to agree with respect to a price adjustment, 

then either party may terminate this Contract effective December 31,2005. 

6 
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I .  7. The folbwing new Paragraph 4 (a) shall replace and amend the existing 

Paragraph 4 (a): 

4, Quality, Sampliw, and Analysis 

(a) (i) Coal sold hereunder for the Spurlock Power Station Unit No. 1 

beginning January 1,2003, and continuing through December 31, 2007, shall 

meet the following specifications: 

-- Heat Content - "as received" shall not be less than m Btu per 
pound, except as provided in Paragraph 4 (c) (I) 
hereinbelow. 

&h Content - "as received" shall not be more than - m, except as provided in Paragraph 4(c)  (II) 
hereinbelow. 

Moisture Content - "as received" shall not be more than- m 
Sulfur Content - "as received" shall not be more than the percentage 

computed by the foIlowing formula: 

Percent Sulfur = mx BMb. - 
Ash Softening-Temperature (Reducinp. Atmomhere) 

Minimum 
Minimum 

- Minimum I 1  __ Minimum 

Initial Deformation 
Softening (H=W) 
Softening (H=1/2W) 
Fluid 

Grind - Shall not be less than -on a Hardgrove Scale. 

Size and Premration - Shall be- R. 0. M. or washed coal; clean 
and fiee of impurities. The amount of fines 

shall not exceed-" 

(ii) Coal sold hereunder for the Spurlock Power Station Unit No. 1 but 

delivered to Daie Power Station shall meet the following specifications: 

7 
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I 
--- Heat Content - Effective January I ,  2003, “as received” shall not be 

less than -tu per pound, except as provided in 
Paragraph 4 (c) (1) hereinbelow. 

Ash Content - ”as received” shall not be more than - w except as provided in Paragraph 4 (c) (n) 
hereinbelow for Spurlock Power Station only. 

Moisture Content - “as received shall not be more than- - 
$ u l k  Content - “as received” shall not be more than the percentage 

computed by the following formula: 

Percent Sulhr = Btullb. * 
Ash Softeninn Temuerature (Reducinv Atmosphere) 

Initial Defamation - Minimum 
Minimum 

Softening (H=1/2W) - Minimum 
Fluid Minimum 

Grind -- Shall not be less than- on a Hardgrove Scale. 

Size and Reparation - Shall be- R.Q.M. or washed coal; clean 
and fiee of impurities. The amount of fines 

shall not exceed-- 

(iii) Cad sold hereunder for the Spurlock Power Station Unit No. 2 shall 

meet the following specifications: 

Heal Content - Effective January 1, 2003, “as received” shall not be 
less than - Btu per pound, except as provided in 
Paragraph 4 (c) (I) hereinbelow. 

Ash Content - ‘‘as received” shall not be more than- - except as provided in Paragraph 4 (c) (a) 
hereinbelow for Spurlock Power Station only. 

Moisture Content - “as received” shall no[ be more than m 
8 
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i Sulfur Content - “as received” shall not be more than the percentage 
computed by the following formula: 

Percent sulfur =%. 

Ash Softening Temperature (Reducing Atmosphere) 

Minimum 
Minimum 
Minimum 
Minimum 

Initial Deformation ’- 

Softening (H=W) - 
Softening (H=1/2W) - 
Fluid -- 

-_ Shall not be less than forty-five (45) on a Hardgrove Scale. 

Size and PreDaration - Shall be- R.O.M. or washed coal; clean 

8. The following new Paragraph 5 (a) shall replace and amend the existing 

Paragraph 5 (a): 

5. Delivery and Weighing 

(a) Coal sold and purchased hereunder shall be delivered by barge to 

Spurlock Power Station or truck to Dale Power Station in approximately equal 

monthly shipments. The barges, which will be furnished by BUYER’S 

Contract carrier, shall be loaded at Big Sandy River, Milepost 7.7, Wayne 

County River Terminal or other points approved by BUYER, which approval 

shall not be unreasonably withheld, to not less than 1,550 tons or maximum 

allowable capacity instructed by BUYER’S Contract carrier. Any charges 

incurred by BUYER, as a result of SELLER loading barges with less than the 

minimum tons or taking more than forty-eight (48) hours to load a barge fiom 

the first 7:OO a.m. after barges are delivered to SELLER’S loading dock, shall 

be the Tesponsibihty of SELLER and, therefore, deducted fiom BUYERS 

payment to SELLER, Tnicking shall be the responsibility of SELLER and 

9 
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. .. 
1;. " .  , delivered during Dale Power Station's coal unloading hours, which are 

currently 7 a.m. to 3 p.m. 

9. The following new Paragraph S (d) shall replace and amend the existing 

Paragraph 5 (d): 

(d) The monthly delivery rates applicable to any given month, as 

provided for in Paragraph 1 (b) hereinabove, shall not. be exceeded except on 

permission of BUYER. The term of this Contract shall not be extended in 

order to make up for deficiencies in the delivery schedule caused by SELLER, 

except at the sole option of the BUYER, nor shall any unexcused deficiencies 

in monthly deliveries caused by SELLER be made up except at the sole option 

o f  the BUYER. It is agreed by both parties that BUYER may use the supply 

of coal as covered by this Contract at multiple destinations as chosen by 

BUYER at its option. On and after January 1, 2003, BUYER shall have the 

option upon 30 days' notice to designate up to one-half or 10,000 tons of the 

monthly commitment tonnage for Spurlock Power Station Unit No. 1 to be 

delivered to Dale Power Station. 

10. The following new Paragraph 6 shall replace and amend the existing 

Paragraph 6: 

6. Pavment and Notice 

(a) BUYER shall make payment for balance due on deliveries made 

during a calendar month no later than the twentieth (20th) day of the month 

following the month in which the deliveries were received at Spurlock Power 

Station. 

10 
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All said payments shall be made payable to Argus Energy, LLC, and shall 

be mailed to SELLER at P. 0. Box 190, Lovely, Kentucky 41231, unless 

designated otherwise by SELLER in writing to BUYER. 

(b) All notices required or permitted to be given hereunder shall be in 

m-ting and shall be deemed properly given if mailed to the proper party at the 

following addresses: 

BUYER: EAST KENTUCKY POWER COOPERATIVE, INC 
4775 LEXJNGTON ROAD 
P. 0. BOX 707 

ATTN: FUELBUYER 
WINCHESTER, KENTUCKY 40392-0707 

SELLER: ARGUS ENERGY, LLC 
ROUTE 292 
FAST 1,ANE BTJTLDING 
P. 0. BOX 190 
LOVELY, KENTUCKY 41 23 1 

11. The following new Paragraph 9 shall replace and amend the existing Paragraph 9: 

9. Breach of Contract 

It is fully understood and agreed that a material breach of contract shall 

specifically include, but is not specifically limited to either unjustified 

nonpayment by BUYER, failure by SELLER to provide coal in the quantities 

stated in Paragraph 1, meeting the specifications stated in Paragraph 4 (a) of 

this Contract, or violation by SELLER of the provisions of Paragraph 10. In 

the event of a material breach the non-defaulting party may pursue any 

remedies available at law or inequity, 

12. Deliveries by SELLER to BUYER for Spurlock Power Station under purchase order 

No. 50805 from January 1,2001, through December 3 1,2002, and deliveries to Dale 

Power Station under purchase order No. 50862 from May 1,200 1,  through December 3 1, 

1 1  
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2002, which meet applicable quality specifications of said purchase order, shall serve to 

satisfy the like tonnage amount under this Contract. 

13. All other provisions of the Contract not specifically affected by this amendment shall 

remain in full force and effect. 

.IN TESTIh4ONY WHEREOF, WITNESS the signatures of the undersigned duly 

authorized representatives, on the date first above written, in triplicate originals, for and 

on behdf of said parties. 

ATTEST: 

ATTIEST: 

SELLER: Argus Energy, LLC 

BUYER: East Kentucky Power Cooperative, Inc. 

12 
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July 22,2005 

h4r. James H. Booth 
Member 
Argus Energy, LLC 

Lovely, KY 4 123 1 r 

Subject: Amendment No. 5 to Coal Supply Contract Between East Kentucky Power 
Cooperative, he., (“ncpC’) and Argus Energy, LIC, (“Argus”) Dated July 12,1994 
(the “Contract”) 

This letter shall save as Amendment No. 5 to the subject Contract and shall document the 
agreements reached between representatives of OUT two companies, as follows: 

1. The following new Paragraph 1 (e) is added to the Contract: 

(e) BUYER shall have the option, upon 30 days notice to SELLER, to cancel some or dl 
of any monthly deliveries scheduled for Spurlock Power Station if a substitute buyer for those 
monthly deliveries can be agreed upon by.BUYER and SELLER. Sa l s  of such coal to a 
substitute buyer shall be counted toward b e  satisfaction of the annual and total contract tonnage 
requirements contained in Paragraph 1 (a). Such sales to substitute buyers shall not be governed 
by the terms of this Contract, but shall be made pursuant to separate contract terms, as agreed 
between SELLER and the substitute buyer. 

2. All other terms and conditions of the Contfact, as previously amended, that are not 
affected by this Amendment No. 5, shall remain in full force and effect. 

Please acknowledge your agreement in the space provided below, and return one original to Emie 
Huff at our office for EKPC’s files. The second original copy may be kept for your files. 

Chief Executive Officer 

Acknowledged and agreed to: 

James H. Booth, Member 
Arps Energy, LLC 

4775 Lexington Road 40391 
EO. Box 707, Winchester, 
Kentucky 40392-0707 http://www.ekpc.coop 

Tel. (859) 744-4812 
Fax: (859) 744-6008 

ATouchstone EnerkjCaoperativc @( 

http://www.ekpc.coop
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COAL CONTRACT AMENDMENT NO. 6 

THIS CONTRACT AMENDMENT, made and entered into this 13* day of 

October, 2005, by and between Argus Energy, LLC, a Kentucky limited liability company 

with its principal office at Route 292, Fast Lane Buildiog, P. 0. Box 190, Lovely, 

Kentucky 4123 1, successor-in-interest to Pen Coal Corporation, hereinafter called Argus 

or "SELLER;" and East Kentucky Power Cooperative, Inc., a Kentucky corporation with 

its principal office at 4775 Lexington Road, P. 0. Box 707, Winchester, Kentucky 40392- 

0707, hereinafter called "BUYER." 

W I T N E S S E T H  

WHEFtEAS, BUYER and SELLER are parties to a coal contract dated July 12, 

1994, as previously amended, hereinafter referred to as the "Contract," for the purchase 

and delivery of coal to BUYER'S Spurlock Power Station near Maysville, Kentucky, and 

BUYER'S Dale Power Station near Ford, Kentucky; and 

WHEREAS, The parties have concluded market reopener negotiations, pursuant 

tb the terms of the Contract, and wish to continue the Contract on amended terms; 

NOW, THEREFORE, for and in consideration of the mutual covenants contained 

herein, the parties hereby agree, effective January 1,2006, to amend the Contract as 

follows: 
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1 I The following new Section 1 (a) shall replace and amend the existing Section 1 (a): 

1. Quantity and Term 

(a) SELLER does hereby agree to sell to BUYER and BTJYER agrees to 

purchase from SELLER, Five Million Thirty-One Thousand (5,03 1,000) tons 

of coal (the total contract tonnage) over thirteen and one-half (1 3 !h) years 

through December 3 1,2007, at a rate of Ninety Thousand (90,000) tons of 

coal per year between July 1,1994, and June 30,1997; at a rate of One 

€lunched Sixty-Two Thousand (1 62,000) tons of coal per year from July 1, 

1997, through December 3 1,1997; at a rate of Three Hundred Sixty Thousand 

(360,000) tons of coal per year from January 1,1998, through December 3 1 ,  

2002, at a rate of Two Hundred Forty Thousand (240,000) tons of coal per 

year from January 1,2003, through December 31,2003, at a rate of Seven 

Hundred Twenty Thousand (720,000) tons of coal per year from January 1 , 

2004, through December 31,2005, and at a rate of Six Hundred Thousand 

(600,000) tons of coal per year from January 1,2006, through December 3 1 ,  

2007, (the “base annual tonnage amounts”), all subject to Sections 5 (d), and 7 

herein. 

2. The following new Section 1 (b) (i) shall replace and amend the existing 

Section 1 (b) (i): 

(b) Base monthly delivery rates for coal shall be as follows” 

(i) The base monthly delivery rate f o r m S O & € M B t u  coal to 

Spurlock Power Station Unit No. 2 shall be: 

July 1 , 1994, through June 30,1997-Seven Thousand Five Hundred 

(7,500) tons; 

July 1,1997, through December 3 1 , 1997-Thirteen Thousand Five 

Hundred (1 3,500) tons; 

2 
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January 1,1998, through December 31,2OOO,--Thjrty Thousand (30,000) 

tons; 

January 1,2001, through April 30,2001,-Fjfieen Thousand (15,000) 

tons; 

January 1,2004, through December 31,2005,-Forty Thousand (40,000) 

tons. 

January 1,2006, through December 31,2007,-Thjrty Thousand (30,000) 

tons. 

The following new Section 2 shall replace and amend the existing Section 2: 

2. CoalPrice 

The base price per million Btu for all coal supplied hereunder meeting the 

quality specifications contained herein on an "as received" basis as described 

in Section 4 (g) shall be as fallows, subject to escalations and adjustments as 

set forth herein: 

(a) F o r m .  SOdMbBtu coal delivered f.0.b. barge at Wayne 

County River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power 

Station Unit No. 2: 

beginning July 1,1996, through December 3 1,1997; 

beginning January 1,1998, through Apnl30,2001; 

___ ~ 

beginning January 1,2004, through December 31,2005. 

3 
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_. 

beginning January 1,2006, through December 3 1,2007. 

(b) Fo- S O ~ M M E ~ I  coal delivered f.o.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power Station 

Unit No. 1 :  

January 1,2001, through April 30,2001; 

r-1 beginning 

May 1,2001, through December 31,2002; 

January 1 , 2003, through December 3 1,2005. 

beginning January 1,2006, through December 3 1,2007. 

(c) F o m  SO~/MMBtu coal delivered f.0.b. stockpile or unloading 

facilities at Dale Power Station: 

May I, 2001, through December 3 1,2002; 

- 

January 1,2003, through December 31,2005. 

beginning January 1,2006, through December 3 I ,  2007. 

Pricing as stated above beginning January 1,2006, shall not apply to 

deficit tons delivered, as described in Subsection (d). 

(d) SELLER agrees that all tons committed through December 3 1,2005, 

but in deficit at this time, shall be shipped during 2006 in equal monthly 

allotments at the applicable base price in effect during 2005. BlJYER shall 

determine the monthly allotment of deficit deliveries for 2006 as of 

4 
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December 31,2005, and shall notify SELLER. Deliveries in each month 

during 2006 shall be designated as deficit deliveries until such monthly 

allotment is fulfilled. 

(e) The billing price for coal delivered hereunder shall be determined 

from the appropriate base price and all applicable escalations and adjustments 

provided hereinbelow. 

4. All other provisions of the Contract not specifically affected by this amendment shall 

remain in full force and effect. 

IN TESTIMONY WHEREOF, WITNESS the signatures of the undersigned duly 

autharized representatives, on the date first above m-tten, in triplicate originals, for and 

on behalf of said parties. 

ATTEST: 

Secretary 

ATTEST: 

SELLER: Argus Energy, LIX 

BUYER: East Kentucky Power Cooperative, Inc. 

BY: 

5 
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Januaty 30,2006 

Mr. James H. Boath 
Member 
Argus Energy, LLC 
P. 0. Box 190 
Lovely, KY 41231 

Subject: Amenhent No. 7 to Coal Supply Contract Between Argus Energy, UC, and 
East Kentucky Power Cooperative, Inc., Dated July 12, 1994 (the 
“Contract”)--Dale and Spurlock Power Stations (EKPC Reference Contract 
Nos. 1 14-Dale, 308-non-compliance coal, and 426-complimce coal) 

This letter shall serve as Amendment No. 7 to the subject Contract and shall document 
the agreements reached between the representatives of our two companies as follows: 

Coal contract amendment No. 6 between Argus Energy, TLC, (‘‘Argus’’) and East 
Kentucky Power Cooperative, Inc., (“EKPC”) dated October 13,2005, reflects base coal 
pricing, beginning January 1,2006, of: 

Terminal, Big Sandy River Milepost 7.7, (“Wayne County‘’), and a base 
annual tonnage of 360,000 tons to Spurlock Power Station Unit No. 2; 

SO~/MMBtu coal f.0.b. Wayne County, and a base 
annual tonnage of 240,000 tons to Spurlock Power Station Unit No. 1; 
and 

Unloa&g facifibTs at Dale Power Station. 

4775 Lexington Road 40391 Tel. (859) 744-4812 
LO. Box 707, Winchester, 

Kentucky 40392-0707 httD://www pLnc .-Ann 

FOX: (859) 744-6008 
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Mr. James H. Booth 
Page 2 
January 30,2006 

On December 6,2005, Argus requested a price increase of $.56 per ton for coal shipped 
to EKPC’s Spurlock Power Station due to new legislation in West Virginia. This 

As of December 31,2005, Argus is in arrears on shipments as follows: 

91,000 tons of m. SO~/MMBtu coal to Spurlock Power 
Station Unit No. 2, at an f0.b. barge base price 0- 

152,000 tons of iSO2/MMBtu coal to Spurlock Power 
Station Unit No. 1, at an f.0.h. barge base price 0- 

and 

6,400tons o f m  SQz/MMBtu coal to Dale Power Station, at 
an f.0.b. stockpile or unloading facilities base price of 

I 
In order to resolve the deficiencies in deliveries, the Parties hereby agree to replace and 
amend section 2 (d) of the Contract, effective January 1,2006, as follows: 

(a) The parties agree that the following actions will be taken to resolve delivery 

Argus will ship 6,400 tons o m  SO&lMBtu coal to Dale Power 

anearages that exist on January 1,2006: 

(i) 
Station in January and February 2006, at the base price o E I I 0 . b .  stockpile 
or unloading facilities; 

(ii) Effective January I ,  2006, all SO&IMBtu coal shipped for 
an XJnit No. 2, until anearages are corrected, shall be at the 
f.0.b. barge Wayne County, which is the weighted average 

price of the 91,000 tons of coal currently in arrears, and the 360,000 tons of coal 
committed by Argus for 2006. Argus shall ship a total of 451,000 tons of coal at this 
price; 

KENTUCKY POWER COOPERATIVE A Touchstone Energy.Caoperative & 
c 
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Mr. James H. Booth 
Page 3 
Jmuary 30,2006 

(iii) Effective January I ,  2006, a l l ~ S O 2 M M B t u  coal shipped for EKPC's 
Spurlock Power Station Unit No. 1,  until arrearages are corrected, shall be at the base 
price of- f.0.b. Wayne County, which is the weighted average of the 
152,000 tons of cod currently in arrears and the 240,000 tons of coai committed by Argus 
for 2006. Argus shall ship a total of 392,000 tons of coal at this price. 

(iv) Upon the completion of deliveries to each location pursuant to 
sections 2 (d) (i), (ii), or (k), normal base prices for coal deliveries, as provided under the 
Contract, shall apply to all subsequent deliveries. 

All other terms and conditions of the Contract, as previously amended, that are not 
affected by this amendment, shall remain in full force and effect. 

Please acknowledge your acceptance below on both originals, retain one original for your 
records, and return one original to my attention. 

Sincerely, 

Roy e M. P 
President and Chief Executive Officer 

- eWgv 
By Fedex 

ST KENTUCKY POWER COOPERATIVE A Touchsronc Entrgy'Cwpentive & 
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COAL CONTRACT AMENDMENT NO. 8 

71-FIS CONTRACT AMENDMENT, made and entered into this 25* day of 

August, 2006, by and between Argus Energy, TLC, a Kentucky limited liability company 

with its principal office at Route 292, Fast Lane Building, P. 0. Box 190, Lovely, 

Kentucky 4123 1, successor-in-interest to Pen Coal Corporation, hereinafier called Argus 

or "SELLER;" and East Kentucky Power Cooperative, Inc., a Kentucky corporation with 

its principal office at 4775 Lexington Road, P. 0. Box 707, Winchester, Kentucky 40392- 

0707, hereinafter called "BUYER." 

WITNESSETH 

WHXREAS, B7JYEiR and SELLER are parties to a coal contract dated July 12, 

1994, as previously amended, hereinafter referred to as the "Contract," for the purchase 

and delivery of coal to BUYER'S Spurlock Power Station near Maysville, Kentucky, and 

BITYER'S Dale Power Station near Ford, Kentucky; and 

WHEREAS, The parties have concluded negotiations and wish to amend the 

Contract and revise the purchase price of coal and the quality specifications of the coal; 

NOW, THERXFORE, for and in consideration of the mutual covenants contained 

herein, the parties hereby agree, effective August 8,2006, to amend the Contract as 

follows: 

1. The following new Sections 2 (a) and 2 (b) shall replace and amend the existing 

Sections 2 (a) and 2 (b): 
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I 

(a) Fo-. SOz/MMBtu coal delivered f.0.b. barge at Wayne 

County River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power 

Station Unit No. 2: 

beginning July 1,1994, through June 30,1996; 

(ii) /__I] 
beginning July I ,  1996, through December 3 1,1997; 

- ~~ 

beginning January 1,1998, through April 30,2001 ; 

(iv) ,-! 

(VI i 
beginning January 1,2004, through December 31,2005. 

beginning January 1,2006, through July 3 I, 2006. 

beginning August 1,2006, through December 3 I ,  2007. 

@) F o r m  So2/MMBtu coal delivered f.0.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power Station 

Unit No. 1: 

January I ,  2001, through April 30,2001; 

(ii) ~ - ~ e g i m i n g  

May I, 2001, through December 3 1,2002; 

(iii) V-IIbeginning 

January 1,2003, through December 3 1,2005. 
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beginning January 1 , 2006, through July 3 1 , 2006. 

2 
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beginning August 1 , 2006, through December 3 1 , 2007. 

2. The following new Sections 2 (d) (ii) and 2 (d) (iii) shall replace and amend the 

existing Sections 2 (d) (ii) and 2 (d) (iii): 

(3) Effective August 1 , 2006, all- SO~/MM33tu coal shipped fa1 

BUYER'S Spurlock Power Station Unit No. 2 shall be at the base price of - f.o.b. barge Wayne County, until arrearages are corrected as 

explained in letter amendment No. 7 of the Contract dated January 30,2006. 

Argus shall ship 21 8,032 tons of coal at this price. 

(iii) Effective August 1 , 2006, all=. SO~/MMBtu coal shipped for 

BUYER'S Spurlock Power Station Unit No. 1 shall be at a base price a i  

f.0.b. barge Wayne County until arrearages are corrected as 

explained in letter amendment No. 7 of the Contract dated January 30,2006. 

August shall ship 166,721 tons of coal at this price. 

3. The Sollowing new Section 4 (a) (i) shall replace and amend the existing 

Section 4 (a) (i): 

4. Quality, Sampling, and Analysis 

(a) (i) Coal sold hereunder for Spurlock Power Station Unit No. 1 

beginning August 1,2006, and continuing through December 3 1,2007, shall 

meet the following specifications: 

Heat Content - "as received" shall not be less than m B t u  per 
pound, except as provided in Section 4 (c) (I) 
hereinbelow. 

Ash Content - "as received" shall not be more th- 
-except as provided in Section 4 (c) o 
hereinbelow. 

3 
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Moisture Content - "as received" shall not be more than- 
I 

S u l k  Content - "as received" shall not be more than the percentage 
computed by the following formula: 

Percent S u l h  = Btu/lb. b- 
Ash Softening Ternuera-educinp Atmosphere) 

z Initial Deformation 
Softening @=W) 
Softening (H=1/2W) - 
Fluid - A i n i m u m  

Grind - Shall not be less than-on a Hardgrove Scale. 

Size and Preparation -~ Shall b e w R . 0 . M .  or washed coal; clean 
and fiee of impurities. The amount of fines 

-shall not excee-. 

4. The following new Section 4 (a) (iii) shall replace and amend the existing 

Section 4 (a) (iii): 

(iii) Coal sold hereunder for Spurlock Power Station Unit No. 2 shall meet 

the following specifications: 

Heat Content - "as received" shall not be 
less than except as provided in 

Ash Content - "as received" shall not be more th- m except as provided in Section 4 (e) (n) 
hereinbelow. 

Moisture Content - "as received" shall not be more than- w 

4 
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Sulfur Content .- "as received" shall not be more than the percentage 
computed by the following formula: 

Percent Sulfur = 

Ash Softening Temperature (Reducing Atmowherel 

inimum 
inirnum 

-- Minimum IF: - Minimum 

Initial Deformation 
Softening (H=M3 
Softening (H=1/2w) 
Fluid 

Grind - Shall not be less than -on a Hardgrove Scale. 

Size and Preparation - Shall bell(l)R.O.M. or washed coal; clean 
and free of impurities. The amount of fines m shall not exceed- . ~ 

5. The following new Section 4 (c) shall replace and amend the existing Section 4 (cj: 

(c) BUYER agrees to accept deliveries of coal with a heat content of at 

l e a s t m B t u / l b .  and/or ash content of up to for Spurlock Power 

Station Unit No. 1 and with a heat content of at least - B M b .  andor ash 

content of up to 

the following price adjustments. The parties agree that these adjustments shall 

help defiay BUYER'S costs for blending and burning such lower quality coal. 

Such coal deliveries, subject to the price adjustments provided in this 

Section 4 (e), shall be considered to conform to the contract specifications for 

heat and ash content. However, the monthly weighted average of coal 

received at Spurlock Power Station Unit Nos. 1 and 2 must meet the 

specifications of coal set forth in Sections 4 (a) (i) and 4 (a) (iii). 

for Spurlock Power Station Unit No. 2, subject to 

I. Price Adjustment for Spurlock Power Station Unit No. 1 heat 

content b e l o m B t u / l b . ,  but not less t h a n m h d l b .  on an "as 

received" basis: 

5 
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For e a c h m t d l b .  that the heat content falls below(lllBtu/lb., 

but does not fall below mBtu/lb.,-per ton shall 

be deducted from the billing price. A pro rata adjustment shall be 

made for any fractional portion of such a mMb. deficiency in 

heat content. 

Price Adjustment for Spurlock Power Station lJnit No. 2 heat 

content below. Btu/lb., but not less t h m B t u / l b .  on an "as 

received" basis: 

For e a c m  Btu/lb. that the heat content falls belo-tu/lb., 

but daes not fall b e l o w - W l b . , m  per ton shall 

be deducted from the billing price. A pro rata adjustment shall be 

made for any fractional portion of such amBtu / lb .  deficiency in 

heat content. 

6.  The following new Sections 4 (d) through 4 (d) (iii) shall replace and amend the 

existing Sections 4 (d) through 4 (d) (iii): 

(d) BUYER reserves the right to reject any shipments of coal by SELLER 

which do not meet the minimum heat content requirement o'Btu/lb., 

maximum ash content requirement o 

specifications contained in Section 4 (a) hereinabove for Spurlock Power 

Station Unit No. 1 or which do not meet the minimum heat content 

requirement o w B t u l l b . ,  maximum ash content requirement of 

-, or other contract specifications contained in 

Section 4 (a) hereinabove for Spurlock Power Station Unit No. 2. Zn the event 

that BUYER elects to accept occasional shipments of non-conforming coal, 

the following price adjustments shall apply to such shipments, as appropriate, 

or other cantract 

6 
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. .  in addition to the price adjustment provided in Section 4 (c), hereinabove, and 

in addition to any other remedies available to BIJYER: 

I. Price Adjustment for heat content below tu/lb., on an "as 

received" basis for Spurlock Power Station: 

For each,Btu/lb. that the heat content falls below-tuflb. 

for Spurlock Power Station,- per ton shall be 

deducted fiom the billing price. A pro rata adjustment shall be made 

for any fractional portion of such a m B N l b .  deficiency in heat 

content. 

II. Price Adjustment for ash content over- on an "as 

received" basis for Spurlock Power Station Unit No.] or over 

on an "as received" basis for Spurlock Power Station Unit No. 2: 

For each-that the ash content e x c e e d s o f o r  

Spurlock Power Station Unit No. 1 or 16 percent for Spurlock Power 

Station Unit No. 2, - per ton shall be deducted fiom 

the billing price. A pro rata adjustment shaIl be made for any 

fractional portion of such -excess in ash content. 

III. Price Adjustment for sulfur content in excess of Section 4 (a) 

specification on an "as received" basis: 

For eachr-bhe sulfur content exceeds 

the Section 4 (a) specification,-per ton shall be 

deducted &om the billing price. A pro rata adjustment shall be made 

for any fiactiond portion of such -xcess in s u l k  content. 

7 
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ASSUME: Contract Monthly Average 
SDecification Analysis 

Btu 
Ash 

Sulfur 

(1) Based on-tunb. "as received" in this example for 
Spurlock Power Station ,,OZ/MMB~U sulfur coal. 

COMPUTATION: 

m: (Example based on Spurlock Power Station Unit No. I .) 

price. 

-- Ash: (Example based on Spurlock Power Station Unit No. 1 .) 

merefore, er ton would be deducted from the billing 
price. 

-- Sulfur: Pxample based on Spurlock Power Station Unit No. 1.) 

ted from the billing 
price. 

For the purpose of computing payment for coal subject to price adjustment 

under Sections 4 (c) or 4 (d), the heat, ash, and sulfur contents of the coal "as 

received'' shall be deemed to be the monthly weighted composite average 

value of the heat, ash, and sulfur contents as defined and computed in 

Subsection (g) of this Section 4. BUYER and SELLER agree that the 

application of the price reductions provided in Section 4 (d) shall not be 

considered liquidated damages but is intended to partially defray BUYER'S 

additional costs for blending and burning said lower quality coal; shall not 

8 
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constitute a waiver by BUYER of any of the terms of this Contract; shall not 

excuse noncompliance with the contract specifications by any shipment by 

SELLER; and shall not affect BUYER'S right to exercise any of its remedies 

provided hereunder or at law for unsatisfactory performance of the Contract by 

SELLER or to reject any coal received which fails to meet the requirements of 

Section 4 (a) herein or which BUYER has a right to reject pursuant to other 

provisions of this Contract. 

7. The following new Section 4 (e) shall replace and amend the existing Section 4 (e): 

(e) Ifthe coal shipped to BUYER fails to meet a minimum heat content 

requirement of- Btu per pound for Spurlock Power Station Unit Nos. 1 

and 2, a maxipun ash content of.) for Spurlock Power 

Station Unit No. I oT-for Spurlock Power Station Unit 

No. 2, or any of the other requirements set forth in Subsection (a) of this 

Section 4, for four (4) consecutive weeks based on the analyses made during 

such time, except for the sulfur requirements which are discussed further 

hereinbelow, or if SELLER fails to deliver coal for two (2) consecutive weeks 

without adequate excuse under Section 7, and notice thereof, BUYER shall 

have the right, upon giving SELLER written notice, to refuse to accept further 

deliveries until SELI.ER has provided assurance, in the opinion of BUYER, 

that all shipments of coal delivered thereafter wilI conform to each and every 

requirement set forth in Section 4 (a). If SELLER fails to fimsish BUYER 

with such assurance within thirty (30) days after written notice is sent to 

SELLER, BUYER may, at its sole option, treat this Contract as materially 

breached by SELLER. It being understood and agreed, of course, that the 

aforesaid assurance procedure is not an exclusive remedy afforded BUYER, 

9 
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but it is optional and cumulative and in addition to other rights and remedies 

of BUYER provided herein and by law. 

NOTWITHSTANDING ANY OTI-ER PROVISIONS CONTAINED 

HEREIN TO THE CONTRARY, OR OTHERWISE, it is understood and 

agreed that BUYER faces severe penalties by the Environmental Protection 

Agency, and others, in the event of its use of coal With a sulfur content of 

more than the percentages noted in Section 4 (a) hereinabove; and therefore, 

BUYER constantly monitors and tests its coal to assure itself of sulfur 

compliance, and it cannot tolerate the receipt of any substantial amount of coal 

that daes not meet such specifications. Therefore, in the event that BUYER'S 

testing procedures reveal that 

meet the above stated sulfur requirements, then BUYER may suspend 

shipments until and unless within thirty (30) days, SIXLER assures BUYER 

of future and continuous compliance with said sulfur requirements. If 

SELLER provides assurance of future compliance within this thirty (30) day 

period that is satisfactory to BUYER, then deliveries may resume under the 

terms of this Contract. If, however, SELLEX fails to provide BUYER With 

adequate assurance of future compliance, BUYER shall have the right, at its 

sole option, to declare SELLER in material breach of this Contract, or to allow 

SELI,ER up to an additional sixty (60) days to provide adequate assurance of 

such future s u l k  compliance. In the event that BUYER allows an additional 

period of time for the furnishing of such assurance, SELER shall either make 

arrangements for delivery of adequate quantities of coal meeting such contract 

specification as provided in Section 4 (a), hereinabove, at the then-current 

contract price, to meet SELLER'S contract commitment; or SELLER shall 

reimburse BIKER far any amount that replacement coal purchased by 

BUYER, in amounts not to exceed scheduled quantities under thk Contract, 

coal delivered under this Contract fails to 

10 
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exceeds the then-current contract price. Such reimbursement shall be made by 

SEIdER to BT.TYER by the 20th day of the month following the receipt of 

such replacement coal. If SELLER does not provide adequate assurance of 

hture compliance by the end of any such extended time period, BUYER may, 

at its sole option, declare SELLER in material breach of this Contract. This 

assurance procedure is not an exclusive remedy for such noncompliance, but 

is optional and cumulative and in addition to other rights and remedies of 

BUYER provided herein or at law. 

8. All other provisions of the Contract not specifically affected by this amendment shall 

remain in full force and effect. 

IN TESTIMONY WHEREOF, WITNESS the signatures of the undersigned duIy 

authorized representatives, on the date first above written, in triplicate originals, for and 

on behalf of said parties. 

A'iTl3ST: SELLJCR: Argus Energy, LLC 

ATTEST: BUYER: EastK 

BY: 

11 
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COAL CONTRACT AMENDMENT NO. 9 

THIS CONTRACT AME?NDMENT, made and entered into this 10Ih day of April, 

2007, by and between Argus Energy, LLC, a Kentucky limited liability company with its 

principal office at Route 292, Fast Lane Building, P. 0. Box 190, Lovely, Kentucky 

4123 I, successor-in-interest to Pen Coal Corporation, hereinafter called Argus or 

“SELLER;” and East Kentucky Power Cooperative, hc., a Kentucky corporation with its 

principal office at 4775 Lexington Road, P. 0. Box 707, Winchester, Kentucky 40392- 

0707, hereinafter called ”BUYER.” 

W I T N E S S E T H  

WHEREAS, BUYER and SELLER are parties to a coal contract dated July 12, 

1994, as previously amended, hereinafter referred to as the “Contract,” for the purchase 

and delivery of coal to BUYER’S Spurlock Power Station near Maysville, Kentucky, and 

BUYER’S Dale Power Station near Ford, Kentucky; and 

WHEREAS, the parties have concluded negotiations and wish to amend 

the Contract to increase the total contract tonnage, extend the expiration date, and 

make other agreed changes; and 

NOW, THEREFORE, for and in consideration of the mutual covenants contained 

herein, the parties hereby agree, effective August 8,2006, to amend the Contract as 

follows: 
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. .  1. The foilowing new Section 1 (a) shall replace and amend the existing Section 1 (a): 

1. Quantity and Term 

(a) SELLER does hereby agree to sell to BUYER and BUYER agrees to 

purchase fiom SELLER, Five Million Four Hundred Ninety-One Thousand 

(5,491,000) tons of coal (the total contract tonnage) over fourteen (14) years 

and five (5) months through November 30,2008, at a rate of Ninety Thousand 

(90,000) tons of coal per year between July 1, 1994, and June 30,1997; at a 

rate of One Hundred Sixty-Two Thousand (162,000) tons of coal per year 

from July 1, 1997, through December 3 1,1997; at a rate of Three Hundred 

Sixty Thousand (360,000) tons of coal per year fiom January 1,1998, through 

December 3 1,2002; at a rate of Two Hundred Forty Thousand (240,000) tons 

of coal per year fi-om January 1,2003, through December 3 1,2003; at a rate of 

Seven Hundred Twenty Thousand (720,000) tons of coal per year from 

January 1,2004, through December 3 1 , 2005; at a rate of Six Hundred 

Thousand (600,000) tons of coal per year from January 1,2006, through 

August 31,2008, and at a rate of Two Hundred Forty Thousand (240,000) 

tons per year from September 1,2008, through November 30,2008, (the “base 

annual tonnage amounts”), all subject to Sections 5 (d) and 7 herein. 

2. The following new Section 1 (b) shall replace and amend the existing Section 1 (b): 

(b) Base monthly delivery rates for coal shall be as follows: 

(i) “he base monthly delivery rate for-. SO2/MMBtu coal to 

Spurlock Power Station Unit No. 2 shall be: 

July 1 , 1994, through June 30,1997-Seven Thousand Five Hundred 

(7,5 00) tons; 

July 1,1997, through December 3 1, 1997--Tkir&een Thousand Five 

Hundred (13,500) tons; 
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January 1, 1998, through December 3 I ,  20OO-Thirty Thousand (30,000) 

tons; 

January 1,2001, through April 30,200 I--Fifteen Thousand (1 5,000) tons; 

January I ,  2004, through December 3 l,2005--.Forty Thousand (40,000) 

tons; 

January 1,2006, through August 3 I, 2008--Thirty Thousand (30,000) 

tons; 

(ii) The base monthly delivery rate for 1.6 lbs. S02/MMBtu coal to 

Spurlock Power Station Unit No. 1 shall be: 

January 1,2001, through April 30,20Ol--Fifteen Thousand (15,000) tans; 

May 1,2001, through December 3 1,2002-Thirty Thousand (30,000) 

tons; 

January 1,2003, through November 30,2008-Twenty Thousand 

(20,000) tons; 

3 .  The following new Section 1 (c) shall replace and amend the existing Section 1 (c): 

(c) Monthly deliveries shall commence on July 1, 1994, and continue 

through November 30,2008, for a total contract term of fourteen (14) years 

and five ( 5 )  months, unless terminated earlier pursuant to the provision of 

Section 3 (c). 

4. The following new Section 3 (e) shall replace and amend the existing Section 3 (c): 

(c) Between September 1,2007, and October 31,2007, the parties shall 

jointly consider the effect of econamic conditions and market prices in the 

coal industry to ascertain whether the Adjusted Price should be further 

adjusted. Ifit is thus ascertained that a substantial change has occurred in 

market prices, then the Adjusted Price shall be further adjusted to compensate 

3 
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for such change, and the amount of such adjustment and its effective date shall 

be mutually agreed upon by SELLER and BUYER. 

The intent of this Section 3 (c) is to avoid having SELLER experience 

a significant loss as a result of changed economic conditions and to insure that 

BUYER will not pay SELLER a price significantly higher than market prices 

for steam coal of similar quality, specifications, quantity, and availability. 

If the parties are unable to agree with respect to a price adjustment, 

then either party may terminate this Contract effective December 31,2007. 

5. All other provisions of the Contract not specifically affected by this amendment shall 

remain in fill force and effect. 

IN TESTIMONY WHEREOF, WITNESS the signatures of the undersigned duly 

authorized representatives, on the date first above written, in triplicate originals, for and 

on behalf of said parties. 

A'ITEST: SELLER: ATgus Energy, LLC 

s-6 
Secretary 

ATTEST: BUYER: East Kentucky Power Cooperative, Inc. 
m 

4 
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COAL CONTRACT AMENDMENT NO. 10 

THIS CONTRACT AMENDMENT, made and entered into this 1 Oth day of 

October, 2007, by and between Argus Energy, LLC, a Kentucky limited liability company 

with its principal office at Route 292, Fast Lane Building, P. 0. Box 190, Lovely, 

Kentucky 4 123 1, successor-hinterest to Pen Coal Corporation, hereinafter called Argus 

or "SELLER;" and East Kentucky Power Cooperative, Inc., a Kentucky corporation with 

its principal office at 4775 Lexington Road, P. 0. Box 707, Winchester, Kentucky 40392- 

0707, hereinafter called "BUYER." 

W I T N E S S E T H  

WHEREAS, BUYER and SELLER are parties to a coal contract dated July 12, 

1994, as previously amended, hereinafter referred to as the "Contract," for the purchase 

and delivery of coal to BZTYER'S Spurlock Power Station near Maysville, Kentucky, and 

BWYER'S Dale Power Station near Ford, Kentucky; and 

WHEREAS, the parties have concluded negotiations and wish to amend 

the Contract to revise the purchase price, increase the total contract tonnage, 

extend the expiration date, and make other agreed changes; and 

NOW, THEREFORE, for and in consideration of the mutual covenants contained 

herein, the parties hereby agree, effective January 1,2008, to amend the Contract as 

follows: 
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1 ~ The following new Section 1 (a) shall replace and amend the existing Section I (a). 

1. Quantitv and Term 

(a) SELLER does hereby agree to sell to BlJYER and BUYER agrees to 

purchase from SELLER, Five Million Five Hundred Seventy-One Thousand 

(5,571,000) tons of coal (the total contract tonnage) over fourteen (14) years 

and nine (9) months through March 31,2009, at a rate of Ninety Thousand 

(90,000) tons of coal per year between July I, 1994, and June 30, 1997; at a 

rate of One Hundred Sixty-Two Thousand (162,000) tons of coal per year 

from July 1, 1 997, through December 3 1,1997; at a rate of Three Hundred 

Sixty Thousand (360,000) tons of coal per year from January 1, 1998, through 

December 31,2002; at a rate of Two Hundred Forty Thousand (240,000) tons 

of coal per year from January 1,2003, through December 3 1,2003; at a rate of 

Seven Hundred Twenty Thousand (720,000) tons of coal per year from 

January 1,2004, through December 31,2005; at a rate of Six Hundred 

Thousand (600,000) tons of coal per year from January 1,2006, through 

December 31,2007, at a rate of Seven Hundred Twenty Thousand (720,000) 

tons per year fkom January I, 2008, through June 30,2008, and at a rate of 

Two Hundred Forty Thousand (240,000) tons per year from July 1,2008, 

through March 3 1,2009, (the “base annual tonnage amounts”), all subject to 

Sections 5 (d) and 7 herein. 

2. The following new Section 1 (b) shall replace and amend the existing Section 1 (b): 

(b) Base monthly delivery rates for coal shall be as follows: 

(i) The base monthly delivery rate for-SO2Mh4Bt-u coal to 

Spurlock Power Statim IJnit No. 2 shall be: 

July 1, 1994, through June 30, 1997-Seven Thousand Five Hundred 

(7,500) tons; 
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July 1, 1 997, through December 3 1, 1997--Thirteen Thousand Five 

Hundred (1 3,500) tons; 

January 1,1998, through December 3 1,2000-Thirty Thousand (30,000) 

tons; 

January I ,  2001, through April 30,2001-Fifteen Thousand (15,000) tons; 

January 1,2004, through December 3 1,2005-Forty Thousand (40,000) 

tons; 

January 1,2006, though December 31,2007---Thirty Thousand (30,000) 

tons; 

January 1,2008, through June 30,2008--Forty Thousand (40,000) tons; 

(ii) The base monthly delivery rate for 1.6 Ibs. S 0 2 M M B t u  coal to 

Spurlock Power Station IJnit No. 1 shall be: -. 
January 1,2001, through April 30,20OI--Fifieen Thousand (1 5,000) tons; 

May 1,2001, through December 31,2002-Thirty Thousand (30,000) 

tons; 

January 1,2003, through March 3 1,2009-Twenty Thousand (20,000) 

tons; 

3. The fallowing new Section 1 (c) shall replace and amend the existing Section I (c): 

(c) Monthly deliveries shall commence on July I ,  1994, and continue 

through March 3 1,2009, for a total contract term of fourteen (I 4) years and 

nine (9) months, unless terminated earlier pursuant to the provision of 

Section 3 (c). 

4. The following new Sections 2 (a) and 2 (b) shall replace and amend the existing 

Sections 2 (a) and 2 (b): 

3 
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(a) For-SOdMMBtu coal delivered f.0.b barge at Wayne 

County River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power 

Station Unit No. 2- 

(i) I 
beginning July 1, 1994, through June 30, 1996; 

(ii) I J 
beginning July 1, 1996, through December 31 , 1997; 

beginning January 1, 1998, through April 30,2001 ; 

January 1,2004, through December 3 1,2005; 

January 1,2006, through July 3 1,2006; 

August 1,2006, through December 31,2007; 

(vii) I-Ibegiming 

*January 1 , 2008, through June 30,2008. 

(b) For -. SOz/MMBtu coal delivered f.0.b. barge at Wayne County 

River Terminal, Big Sandy River Milepost 7.7, to Spurlock Power Station 

Unit No. I :  

(i) 1 1 ,  beginning 

January 1 , 2001, through April 30,2001; 

May 1,2001, through December 3 I , 2002; 

January I ,  2003, through December 3 1 , 2005; 

4 
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(iv) 

January 1 , 2006, through July 3 1 , 2006 

(VI beginning 

August 1,2006, through December 3 1,2007; 

(vi) I-lJbeginning 

January 1 , 2008, through March 31,2009. 

5 .  All other provisions of the Contract not specifically affected by this amendment shall 

remain in full farce and effect. 

IN TESTIMONY WHEREOF, WITNESS the signatures of the undersigned duly 

authorized representatives, on the date first above written; in triplicate originals, for and 

on behalf of said parties. 

ATTEST: SELLER: Argus Energy, LLC 

--- 
Secretary 

ATTEST: 

BY: 

5 
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June 25,2008 

Mr. James H. Booth 
Argus Energy, LLC 
P. 0. Box I90 
Lovely, KY 41 23 1 

Dew Mr. Booth: 

Subject: Amendment No. 1 1  to Coal Supply Contract Between Argus Energy, LIX, 
and East Kentucky Popiter Cooperative, Inc., Dated July 12, 1991 (the 
"Contract")-Spurlock Power Station Unit No. 2 (Contrsc! No. 426) 

This Ieucr iimeiidnzerit shall senre to further extend the tcrni of'lliis Contract thiough 
September 30,2008, in ordcr for Argw Biagy, LLC, to satisfy the tolal conimitted ions 
of the Contract 

Please acknowledge your acceptance below 011 both originals, relain one original for p i i r  

records, and return one signed original to Ernie Hi~f. 

Sincerely, 

James C. Lamb, Jr. 
Senior Vice President, Powcr Supply 

P 
Federal Express 

4775 Lexington Road 40391 
PO. Box 707, Winchester, 
Kentucky 40392-0707 http://www.ekpc.coop 

Tel. (859) 744-4812 
FOX: (859) 744-6008 

http://www.ekpc.coop
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July 22, 2008 

Mr. James H. Booth 
Argus Energy, LLC 
P. 0. Box 190 
Lovely, KY 41231 

Dear Mr. Booth: 

Subject Amendment No. 11 to Coal Supply Contract Between Argus  Energy, LLC, and East 
Kentucky Power Cooperative, hc., Dated July 12,1994 (the “Contract”)--Spurlock 
Power Statioll Unit No. 2 (Contract No. 426) 

East Kentucky Power Cooperative, Inc., (“EKPC‘l) has been in frequent contact with Argus 
Energy, LLC, (“Argus”) personnel, namely Jerald Hylton and Don Sexton, concerning the 
growing deficit of contract coal shipments on this Contract. Due to a previous deficiency in . 
shipments, EKPC agreed on June 28,2008 to a letter amendment to this Contract, extending the 
completion date of shipments from June 30,2008, to September 30,2008. As of July 1,2008, 
141,000 tons of coal remained to be shipped under this Contract. EKPC’s fuel buyer, Ernie Huff, 
was informed by J. Mark Campbell via telephone on July 15,2008, that 25,000 tons per month 
for July, August, and September would be the maximum Argus could ship to EKPC. That 
amoimt would leave a deficit of 66,000 tons that EKPC will have to replace on the spot market at 
an extremely high cost, or EKPC would be forced to shut this unit down. 

A fiuzher extension of the completion date of this Contract, to make up any delivery deficiencies, 
is not feasible. September 30,2008, is the date of the FGD (scrubber) activation for Spurlock 
Power Station Unit No. 2, and it is imperative that the balance of your committed tons are 
received before this date. This was the intent of the most recent Contract amendment, and was 
clearly communicated to Argus when EKPC agreed to that time extension. EKPC now expects 
Argus to filly honor the commitments made in Amendment No. 1 1. 

Please give this matter your immediate attention and contact Ernie Huff to discuss Argus’s plans 
for the completion of its contract commitment to EKPC. 

Sincer y, DAmP 
President and Chief 

$bert M. Marshall 

gv 
By certified mail 

4775 Lexington Road 40391 
EO. Box 707, Winchester, 
Kentucky 40392- 0707 

Tel. (859) 744-4812 
Fax: (859) 744-6008 
http:llwww.ekpc.coop c_ 

http:llwww.ekpc.coop
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P.O. Box I90 
Luvely, KY 41231 

August 1 1 2008 

CERTIFLED MAIL 

Mr. Robert M. Marshall 
East Kentucky Power Cooperative 
P.O. Box 707 
WhcheStH, KY 40392-0707 

Dear M. Marshall: 

Subject: Force Majeure Conditions Affccting Shipments from Argus Energy, LLC 

We are in receipt of your letter dated July 22,2008 regarding deficiencies in coal shipments ftom 
Argus Eoergy, LLC (“Argus”) under the Coal Contract between Pen Coal Corporation, whose rights 
under the Contract were assigned to Argus, and East Kentucky Power Cooperative, Inmrporated (“EKP”) 
dated July 12, 1994, as amended (the “Contract”). 

underground mining operations located on that property, and has been able to do that because the specific 
coal seams and mining areas had geologic consistency that produced a predictable quality compliance 
coal product, During recent months, Argus has encountered geologic variance and inconsistencies in both 
the No. 5 Block and Coalburg Seams that has dramatically impacted its ability to predictably ship a 
compliance coal product. EKP field personnel are well aware of multiple attempts by Argus to load what 
was expected to be a compliance barge based upon our quality history- only to find upon fi l l  loading 
analysis that erratic sulhr variances had resulted in a non-compliance coal quality barge. 

Substantial efforts have been made to analyze seam quality vBriances, identify new mining areas, 
modifL blends, segregate coal products by mine, and wen to relocate mining operations in m attempt to 
produce more compliance cod product. Argus has further submitted permitting actions with government 
agencies that would allow them to shift operations into adjacent controlled reserves that have a likelihood 
of providing a more consistent quantity of compliance coal product. Unfortunately those regulatory 
permitting actions have been yqmdictably delayed such that ow operational flexibility remains limited. 

pending pennits would receive regulatory approval. The best Argus can do at Ulis point is ship EKP 
compliance coal on a priority basis as prudent mine plans and geological conditioos allow. 

Majeure in regd to compliance coal shipments under the Contra& We will keep you informed if our 
mining conditions or opezational circumstances should improve. 

Argus has in the past successfully supplied EKP with compliance coal 60m ongoing surface and 

We remain m u r e  as to when the current geologic inconsistencies will be resolved, or when the 

The combined effect of tbe above described factors cause us to declare a condition of Force 

Yours trulv. 
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*’ . 
COMMONWEALTH OF KENTIJCKY 

CLARK CRCUIT COURT 
DIVISION I 

CIVIL ACTION NO. 09-CI-00792 

EAST KENTUCKY POWER 
COOPERATIVE, INC. PLAINTIFF 

V. 
ANSWER OF ARGUS ENERGY, LLC 

ARGUS EiNJ3RGY, LLC 

+ * e * * * * *  

DEFENDANT. 

Defendant, Argus Energy, LLC (“Argus”), by counsel, for its Answer to the Plaintiffs 

Complaint, states as follows: 

FIRST DEFENSE 

c The Complaint fails to state a cause of action upon which relief can be granted and . .  . 
therefore should be dismissed. 

SECOND DEFENSE 

1. 

2. 

Argus admits the allegations contained in paragraph 1 of the Complaint. 

Argus is without sufficient knowledge or information to form a belief as to the 

truthfulness of the allegations contained in paragraph 2 of the Complaint and therefore denies the 

same. 

3. 

4. 

5. 

Argus admits the allegations contained in paragraph 3 of the Complaint. 

Argus denies the allegations contained in paragraph 4 of the Complaint. 

The terms of the contracts speak for themselves, and Argus denies the allegations 

contained in paragraph 5 of the Complaint that are inconsistent with them. 

6. 

7. 

Argus denies the allegations contained in paragraph 6 of the Complaint. 

Argus admits the allegations contained in paragraph 7 of the Complaint. 

DG87:4 14 12:3335401 :LEXINGTON 
1 

‘ .  .. < . .  
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8. The terms of the Coal Supply Agreement, as mended, speak for themselves, and 

Argus denies the allegations contained in paragraph 8 of the Complaint that are inconsistent with 
3 .  * 

them. 

9. Argus has been unable to confirm whether Pen Coal declared bankruptcy on 

January 24,2002 and this allegation is therefore denied. Further, the terms of the Coal Supply 

Agreement, as amended, speak for themselves, and Argus denies the allegations contained in 

paragraph 9 of the CompIaint that are inconsistent with them. 

10. The terms of the Contract speak for themselves, and Argus denies the allegations 

contained in paragraph 10 of the Complaint that are inconsistent with them. 

11. The terms of Amendment No. 3 speak for themselves, and Argus denies the 

allegations contained in paragraph 11 of the Complaint that are inconsistent with them. 

12. The terms of Paragraph 7 of the Contract speak for themselves, and Argus denies 

the allegations contained in paragraph 12 of the Complaint that are inconsistent with them. 

13. The terms of Paragraph 7 of the Contract speak for themselves, and Argus denies 

the allegations contained in paragraph 13 of the Complaint that are inconsistent with them.. 

14. 

15. 

Argus denies the allegations contained in paragraph 14 of the Complaint. 

The terms of Paragraph 9 of the Contract speak for themselves, and Argus denies 

the allegations contained in paragraph 15 of the Complaint that are inconsistent with them. 

16. The terms of Paragraph 15 of the Contract speak far themselves, and Argues 

denies the allegations contained in paragraph 16 of the Complaint that are inconsistent with 

them. 

\ 

DG87:414 12333540: 1 :LEXINGTON 
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17. The terms of Amendment No. 10 to the Contract speak for themselves, and Argus 

denies the allegations contained in paragraph 17 of the Complaint that are inconsistent with 

them. 

18. The terms of Amendment No. 10 to the Contracts speak for themselves, and 

Argus denies the allegations contained in paragraph 18 of the Complaint that are inconsistent 

with them. 

19. 

20. 

Argus denies the allegations contained in paragraph 19 of the Complaint. 

The terms of Amendment No. 11 to the Contract speak for themselves, and Argus 

denies the allegations contained in paragraph 20 of the Complaint that are inconsistent with 

them. Further, Argus denies the remaining allegations contained within paragraph 20 of the 

Complaint. 

21. The terms of Amendment No. 1 1 to the Contract speak for themselves, and Argus 
\ 

denies the allegations contained in paragraph 21 of the Complaint that are inconsistent with 

them. Further, Argus denies the remaining allegations contained within paragraph 21 of the 

Complaint. 

22. The terms of the July 22,2008 letter speak for themselves, and Argus denies the 

allegations contained in paragraph 22 of the Complaint that are inconsistent with them. 

23. The terms of the August 1 I ,  2008 letter speak for themselves, and Argus denies 

the allegations contained in paragraph 23 of the Complaint that are inconsistent with them. 

24. 

25. 

26. 

27. 

Argus denies the allegations contained in paragraph 24 of the Complaint. 

Argus denies the allegations contained in paragraph 25 of the Complaint. 

Argus denies the allegations contained in paragraph 26 of the Complaint. 

Argus denies the allegations contained in paragraph 27 of the Complaint. 

Mi87:4 14 12333540 1 :LEXI’NOTON 
3 



PSC Request 14 
Page 116 of 118 

* ’. : (.. ’ 

28, 

29. 

Argus denies the allegations contained in paragraph 28 of the Complaint. 

The allegations contained in paragraph 29 of Complaint are duplicate in nature 

and not entitled to a specific response. 

30. The terms of the Contract speak for themselves, and Argus denies the allegations 

contained in paragraph 30 of the Complaint that are inconsistent with them. 

3 1.  

32. 

33. 

34. 

Argus denies the allegations contained in paragraph 3 1 of the Complaint. 

Argus denies the allegations contained in paragraph 32 of the Complaint. 

Argus denies the allegations contained in paragraph 33 of the Complaint. 

The allegations contained in paragraph 34 of Complaint are duplicate in nature 

and not entitled to a specific response. 

35. 

36. 

37. 

Argus denies the allegations contained in paragraph 35 of the Complaint. 

Argus denies the allegations contained in paragraph 36 of the Complaint. 

Argus denies each and every allegation of the Complaint not heretofore expressly 

admitted. 

THIRD DEFENSE 

Argus asserts all the affirmative defenses available to it pursuant to Kentucky Rule of 

Civil Procedure 8.01 that may become known to it through further investigation and discovery in 

this matter, and nothing contained herein shall be deemed a waiver of any specific affirmative 

defense that Argus may assert later. 

FOURTH DEFENSE 

The Complaint fails because the claims are precluded by the doctrines of estoppel, 

waiver, laches, and unclean hands. 

DG87:4 I4 12333540: 1 :LEXINGTON 
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J?IFTH DEFENSE 

Plaintiffs claims are barred by the statute of frauds and the parol evidence rule. 

SIXTH DEFENSE 

Argus relies upon the terms and conditions of the subject written contacts between the 

parties and nothing contained in this Answer shall be deemed as a waiver of such terms and 

conditions. 

SEVENTH DEFENSE 

Plaintiff lacks standing to assert one or more claims. 

EIGHTH DEFENSE 

Plaintiff has failed to name indispensible parties and therefore the Complaint should be 

dismissed. 

NINTH DEFENSE .. 

Argus pleads force majeure as an affirmative defense. 

TENTH DEENSE 

Argus reserves the right to assert additional affirmative defenses as same become 

available or are discovered during the course of this action. 

ELEVENTH DEFENSE 

Argus pleads excuse by failure of presupposed conditions, KRS 355.2-61 5, and the 

impossibility of performance as an affirmative defense. 

WHEREFORE, the Defendant Argus Energy, LLC, respectfully requests and demands as 

follows: 

(a) 

(b) 

The Complaint be dismissed and taken for naught; 

The Court enter a judgment in favor of Argus; 

DG87:41412333WO: 1 :LEXINGTON 
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(c) An award to Argus of all of its costs and attorneys fees; 

(d) AU other relief to which Argus may appear properly or appropriately 
entitled. 

Res ctfully submitted, 9" 
ILL+ 

Thomas E. Meng 
Buckner Hinkle, Jr. 
Marshall R. Hixson 
Stephen G. Allen 
STITES & HARBISON, PLLC 
250 W. Main Street, Suite 2300 
Lexington, KY 40507 
Telephone: (859) 226-2300 

Counsel for Argus Energy, LLC 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served by hand delivery, this 23rd day of 

November, 2009 upon: 

Chauncey S. R. Curtz, Esq. 
Grahmn N. Morgan, Esq. 
MacKenzie M. Walter, Esq. 
DINSMORE & SHQHL LLP 
250 W. Main Street, Suite 1400 
Lexington, KY 40507 
Counsel for Plaintir 

--- 
COUNSEL. FOR ARGTJS ENERGY, LLC 

DG87:4 14 12:333540: 1 :LEXINGTON 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQIJEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 15 

W,SPONSIBLE PARTY: Ernest VV. Huff 

Request 15. 

have there been any changes to East Kentucky’s written policies and procedures 

regarding its fuel Procurement? 

a. During the period from May 1 2009 through October 3 1,2009, 

b. Ifyes: 

(I) Describe the changes; 

(2) 

(3) 

(4) 

Provide the written policies and procedures as changed; 

State the date(s) the changes were made; and 

Explain why the changes were made. 

Response 15. 

policies and procedures regarding file1 procurement. 

a-b. No, East Kentucky has not made any changes to its written 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL, ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION FWQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

Rl3QUEST 16 

RESPONSIBLE PARTY: Ernest W. Huff 

Request 16. a. State whether East Kentucky is aware of any violations of its 

policies and procedures regarding fuel procurement that occurred prior to or during the 

period from May 1 , 2009 through October 3 1 , 2009. 

b. If yes, for each violation: 

(1) Describe the violation; 

(2) 
discovering the violation; and 

(3) 

Describe the action(s) that East Kentucky took upon 

Identify the person(s) who coininitted the violation. 

Request 16. 

policies and procedures regarding fiiel procurement. 

a-b. No, East Kentucky is not aware of any violations of its 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQIJEST 17 

RESPONSIBLE PARTY: Julia J. Tucker 

Rea u es t 17. Identify and explain the reasons for all cliaiiges that occurred 

during the period from May 1, 2009 through October 3 I ,  2009 in the organizational 

structure and personnel of the departments or divisions that are responsible for East 

ICentucky’s fuel procurement activities. 

Response 17. 

Fuels aiid Emissions Manager retired, resulting in  sul~sequent organizatioiial clianges. 

EKPC has divided the duties of the previous iiianager into two positions. There is now a 

Manager for coal procurement aiid delivery. A second Manager position for natural gas 

procureiiient and delivery, emissions proc~~rement and hcdging and renewable technology 

development was created and filled in December 2009. Additionally, a Director position 

has been established to guide the entire fuels, emissioiis and reiiewables functions for the 

strategic benefit of the organization; this position should be filled within the next G 
111 011 t 11s. 

During the May I ,  2009 through October 3 1, 2009 time period, the 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL, ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 18 

RESPONSIBLE PARTY: Craig A. Johnson 

Request 18. 

period under review to its iiiaiiiteiiaiice aiid operation practices tliat also affect fbel usage 

at East I<entucky’s geiieratioii facilities. 

a. Identify all changes tliat East ICentucky lias made during tlie 

I>. Describe the impact of these clianges on East Kentucky’s fuel 

usage. 

Response 18. 

desulpliurizatioii equipnient on Spurlock Power Station Unit No. 1 . Tlie commercial 

operation began on August 1, 2009. Tlie operatioii of the new pollution control 

equipinent does have an effect on unit net heat rate and the fuel quality. No changes to 

~~iaintenaiice aiid operatioiis practices were made to oiir other generating facilities during 

this period. 

a. East Kentucky started tlie operation of tlie iiew flue gas 

b. Tlie historical iiet heat rate for Spurlock Unit No. I was 

approximately 10,200 Btdkwli. Tlie additioiial pollution control equipnietit lias caused 

the net heat rate to increase to an estimated 10,500 Rtu/kwli. The new rating on this unit 

lias cliaiiged from 325 iiet MWs to 300 net MWs. Spurlock Unit No. 1 ftiel usage is 

expected to increase due to tlie increase in net heat rate. Tlie added pollutioii control 

equipment will allow EKPC to purchase fuels with a high sulfur content. 
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EAST m,NTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 19 

RF,SPONSIBLE PARTY: Ernest W. Huff 

Request 19. 

from May 1 , 2009 through October 3 1,2009. 

a. For each solicitation, provide the date of the solicitation, the 

List each witten coal supply solicitation issued during the period 

type of solicitation (contract or spot), the quantities solicited, a general description of the 

quality of coal solicited, the time period over which deliveries were requested, and the 

generating unit(s) for which the coal was intended. 

b. For each solicitation, state the number of vendors to whom the 

solicitation was sent, the number of vendors who responded, and the selected vendor. 

Provide the bid tabulation sheet or corresponding document that ranked the proposals. 

(This document should identify all vendors who made offers.) State the reasons for each 

selection. 

Response 19. a-b. Please see pages 2 through 5 of this response. 

Confidential protection of the bid tabulation sheets or corresponding documents that 

ranked the proposals has been requested in the form of a motion for confidential 

treatment. 
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EAST KICNTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAIJSE 

RESPONSE TO INFORMATION REQIJEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

W,QUEST 20 

RESPONSIBLE PARTY: Ernest W. Huff 

Recluest 20. 

from May 1 , 2009 through October 3 1 , 2009. 

a. For each solicitation, state why the solicitation was not written, 

List each oral coal supply solicitation issued during the period 

the date(s) of the solicitation, the quantities solicited, a general description of the quality 

of coal solicited, the time period over which deliveries were requested, and the generating 

unit(s) for which the coal was intended. 

b. For each solicitation, identify all vendors solicited and the 

vendor selected. Provide the tabulation sheet or other document that ranlcs the proposals. 

(This document should identify all vendors who made offers.) State the reasons for each 

selection. 

Response 20. a-b. Please see pages 2 through 4 of this response. 

Confidential protection of the bid tabulation sheets or corresponding documents that 

ranked the proposals has been requested in the form of a motion for confidential 

treatment. 
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EAST KENTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FIJEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQIJEST 21 

RESPONSIBLE PARTY: Julia J. Tucker 

Request 21. 

wliicli East I<entucky used a third party’s transiiiission system. 

a. List all inter-system sales during the period under review in 

b. For each sale listed above: 

( I )  Describe how East Kentucky addressed for FAC 

reporting purposes the cost of friel expended to cover any line losses incurred to transmit 

its power across the third party’s transmission system. 

(2) State the line loss factor used for each transaction and 

describe how that line loss factor was determined. 

Response 21. a. Please see page 2 to this response. 

b. (1) For each transaction, the cost of fuel recognizes the line 

loss factor provided in each party’s OATT and EKPC’s transmission system losses. 

(2) The OATT line loss factors for third party trailsactioils 

are shown below: 

TVA 3 YO 

PJM 3% 

In addition, EKPC used a line loss factor of 3.1 1% in 

May, 3.97% in June, 6.90% in July, .66% in Septeniber, and 5.54% in October. 



East Kentucky Power Cooperative 
Intersystem Sales Transactions that 

IJse a Third Party Transmission System 
May 2009-October 2009 

a. 
Date 
05/05/09 
05/14/09 
05/14/09 
os/ 14/09 
05/21/09 
06/02/09 
06/03/09 
06/03/09 
06/03/09 
06/04/09 
06/16/09 
06/17/09 
06/17/09 
06/17/09 
06/22/09 
06/23/09 
06/24/09 
06/25/09 
06/26/09 
06/27/09 
06/28/09 
06/29/09 
0711 0109 
07/14/09 
07/15/09 
0711 5/09 
07/16/09 
0712 1 109 
07/22/09 
07/22/09 
07/23/09 
07/24/09 
07/28/09 
09/29/09 
1 010 1 109 
10/13/09 
1 01 16/09 
10/21/09 
10/22/09 
10/22/09 
10/23/09 
10/23/09 
10/24/09 
10/24/09 
10/24/09 
10/26/09 
10/27/09 
10/29/09 
10/30/09 
10/30/09 

Power 
Sold To 

Southern Company 
The Energy Authority 
PJM 
PJM 
The Energy Authority 
Cargi 11 
Ameren 
Cargill 
P JM 
Power South 
Oglethorpe 
Southern Company 
Southern Company 
Oglethorpe 
Power South 
Power South 
Power South 
Power South 
Power South 
Power South 
Power South 
The Energy Authority 
Cargill 
Cargi 11 
Southern Company 
Power South 
Power South 
Power South 
Power South 
The Energy Authority 
Power South 
Power South 
Power South 
Oglethorpe 
EDF Trading 
EDF Trading 
EDF Trading 
EDF Trading 
Southern Company 
PJM 
EDF Trading 
Southern Company 
EDF Trading 
Southern Company 
EDF Trading 
Southern Company 
Southern Company 
Power South 
Power South 
EDF Trading 
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MWh 
Sold 

50 
17 
50 
80 

154 
800 
360 
700 
100 
794 
500 
21 
50 

100 
520 
520 
520 
520 
520 
520 
520 

50 
600 
792 

1020 
792 
400 

2400 
2800 
452 

2400 
2400 
400 
141 
126 
250 
400 
800 
97 
97 

400 
1200 
538 
29 
36 

1 50 
750 
800 
799 

1193 
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EAST I(F,NTUCKY POWER COOPERATIVE, INC 

PSC CASE NO. 2009-00506 

FUEL ADJUSTMENT CLAUSE 

RESPONSE TO INFORMATION REQUEST 

COMMISSION STAFF’S INFORMATION REQUEST DATED 01/27/10 

REQUEST 22 

RESPONSIRLX PARTY: Julia J. Tucker 

Request 22. 

under review to its methodology for calculating inter-system sales line losses. 

Describe each change that East Kentucky made during the period 

Response 22. 

losses occurred during the period under review. 

No changes in methodology for calculating intersystem sales line 
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