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PREFILED REBUTTAL TESTIMONY OF BRENT CUMMINGS 
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Q. 

A. I ani the Chief Operations Officer (TOO") for 

Communications Venture Coi-poratioii, d/b/a INdigital telecoin ("INdigital"). My business address 

is 53 12 West Washington Center Road, Fort Wayne, Indiana 46818. 

Q. HAVE YOU PROVIDED TESTIMONY IN THIS PROCEEDING PREVIOUSLY? 

A. Yes. I submitted prefiled direct testiinoiiy in this proceeding on June 15, 2010. 

Q. WHAT IS THE PURPOSE OF YOIJR TESTIMONY? 

A. The purpose of my rebuttal testiinony is to respond to the direct testimony filed on behalf of 

BellSouth Telecommunications, Inc., d/b/a AT&T Kentucky ("AT&T Keiitucky") by Deborah 

Fueiites Niziolek, J. Scott McPhee, and Mark Neinast. I will address each issue these witnesses have 

raised as well as identify any issue that AT&T Kentucky has conceded. 

Q. 

PLEASE STATE YOUR NAME, TITLE, EMPLOYER, AND ADDRESS. 

My name is Brent Cuininings. 

HOW WILL YOU ORGANIZE YOUR mBUTTAL, TESTIMONY? 

A. My rebuttal testimony will be organized by attachment and issue in an effort to somewhat 

inii-ror AT&T Kentucky's direct testiinoiiy. Due to the overarcliing significance of the 91 1-related 

issues, I will begin illy rebuttal testimony there by discussiiig the Attachment 5 - 91 1/E911 portion 

of the ICA in Part I of my rebuttal testimony. The remainder of my testimony will then address the 

other issues in the following order: 

Part 11, General Terms and Conditions ("GTCs"); 

Pai-t 111, Attacluiient 03 - Stixcture Access ("SA"); 

Part IVY Attaclvnent 08 - Bona Fide Requests ("BFRs"); 

Part V, Attacluiient 12 - Collocation; 

Pai-t VI, Attachment 13 - 25 1 (c)(3) TJNEs; and 
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1 Part VII, Attachment 15 - Coordiilated Hot Cuts ("CHC"). 
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I. 911/E911 ISSUES 

GENERIC ATTACHMENT 05 - 911/E911 (CLEC) GENERALLY: 

Q. DO YOU UNDERSTAND MR. MCPHEE'S AND MR. NEINAST'S TESTIMONY TO 

BE THAT AT&T KENTUCKY CONCEDES ITS GENERIC ATTACHMENT OS - 91 1/E911 

(CLEC) IS INADEQUATE TO ADDRESS THE PARTIES' SITUATION AND IS NO 

LONGER AT ISSUE? 

A. Yes. As I discussed in my prefiled direct testimony, AT&T Kentucky had previously 

admitted that its Generic 91 l/E911 Attacluneiit did not allow for a scenario in wliicli LNdigital would 

be the 9 1 1 /E9 1 1 service provider for public safety aiisweriiig points ("PSAPs"). However, it 

remained unclear whether AT&T Keiitucky would continue to argue for its inclusion in the ICA. 

Now, though AT&T Kentucky lias raised the specter of appealing the Coinmission's decision at 

some point in the futnre, iuitil that time comes - if it comes - it would appear that AT&T Kentucky 

has conceded that tlie Generic Attachment 05 - 91 1/E911 (CLEC) is offthe table. Both Mr. McPhee 

and Mr. Neinast concede in their direct testimony that the Generic Attachment is inadequate for the 

interconnection relationship between tlie parties and oiily addressed those issues disputed in the 

Alternate 9 1 l/E911 Attachment. (See McPliee Direct Testimony at 26:21-27:3; Neinast Direct 

Testimony at 3: 13-4:s). As a result, my rebuttal testimony will likewise focus only on tlie disputed 

issues in tlie Alteiiiate Attaclvrieiit 05 - 91 1/E911 and addressed by AT&T Kentucky in its direct 

testimony. 
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ALTERNATE ATTACHMENT 05 - 91UE911 ISSUE 1: 
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INdigital: Slioiild this attachiiieizt be designated "(Service Provider)? 

AT& TKeiitiickv: Does INdigital have the riglit to iiztercoiiizect with AT& T under Sectioii 
251 (c) of the Act for INdigital's provisioii of coiiipetitive 911/E911 services to PSAPs? If 
so, wliat is the appropriate laiigiiage that slioiild be iiicliided iii the iiztercoitizectioiz 
agreement? 

Q. DOES AT&T KENTUCJXY WITNESS MR. MCPHEE ADEQUATELY ADDRESS 

ISSUE 1 OF THE ALTERNATE 91 1/E911 ATTACHMENT AT PP. 26-27 OF HIS DIRECT 

TESTIMONY? 

A. Not exactly. Issue 1 of the Alternate 91 1/E911 attachment operates on two separate, but 

related, levels. First, it raises the very general issue of whether the service that INdigital provides 

qualifies as "telephone exchange service" under the Act. Second, it raises the more specific question 

as to whether AT&T Kentucky's last-minute addition of the parenthetical phrase "(Service 

Provider)" to the title of the attachxient is appropriate. While AT&T Kentucky's testimony 

addresses (and concedes) tlie general dispute over whether the service that INdigital intends to 

provide to PSAPs is "telephone exchange service" - a dispute that the Commission has already 

resolved in INdigital's favor - AT&T Kentucky fails to address the more specific issue raised by 

INdigital in Issue 1 : namely, whether it is appropriate to add tlie qualifier "(Service Provider)" to the 

title of the Alternate Attaclment. 

As a practical matter, the addition of "(Service Provider)" is of little significance in light of 

the Commission's ruling on the threshold issue. That ruling rendered AT&T Kentucky's addition of 

"(Service Provider)" without effect and gratuitous. The addition serves no purpose other than to 

make a distinction that the Commission has found not to exist in this case. As such, it continues to 
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be INdigital's position that AT&T Kentucky's last-minute addition to the title of Alternate 

Attachnent 05 - 91 1/E911 should be stricken. 
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1 ALTERNATE ATTACHMENT 05 - 911/E911 ISSUE 2 (Section 1.2): 
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INdigital: SJtocild this attac/tnteitt accocrizt for the possibility tJiat tJiere may be iitore than 
one E911 service provider iii a territory? 

AT& T Keiitiickt: SIiocdd oitly tlie 91 1/E91 I Systenz Network providers be ideiztified as 
part of tJtis agreenzerzt? 

Q. HAS AT&T KENTUCKY APPROPRIATELY CHARACTERIZED THE DISPUTE 

OVER ISSUE 2 OF THE ALTERNATE 91 1/E911 ATTACHMENT? 

A. No. AT&T Kentucky would have the Commission believe that Issue 2 is about clarity or 

ambiguity when, in fact, the issue is one of recognizing whether more than one 91 I/E911 service 

provider may operate in tlie same service territory. 

Mr. McPhee's own testiirioiiy betrays this fact. Mr. McPliee states that "[tlliis ICA and 

Alternate Attacluneiit 91 1 only apply to the territory where AT&T Kentucky is an incumbent local 

exchange carrier aiid then on& where AT&T Kentucky provides 91 1/E911 Service." (Id. at 27:23- 

25). Mr. McPliee characterizes AT&T Kentucky as tlie "only" provider of 91 1/E911 service under 

the TCA. 

Q. IS AT&T KENTUCKY'S PROPOSED LANGUAGE IN SECTION 1.2 CLEAR AND 

UNAMBIGUOUS AS IT SUGGESTS? 

A. Not at all. Froin INdigital's perspective, AT&T Kentucky's version of Section 1.2 appears to 

limit the number of 91 1/E911 providers in any particular service territory to one. Such a limitation 

on coinpetitioii would run directly counter to the purpose of the ICA. Moreover, given AT&T 

Kentucky's position of historical moiiopoly over 91 1/E911 service in its service territory, AT&T 

Kentucky's interpretation of its proposed language in Section 1.2 is all the more hard to believe. 

25 
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Q. 

PROPOSED PHRASE "E911 NETWORK. PROVIDER?" 

A. No, it does not. ATRLT Kentucky's proposed use of "network provider" as opposed to 

"service provider" introduces unnecessary ambiguity into Section 1.2. As an initial matter, it is 

altogether unclear what the difference is between an E91 1 "Service Provider" and an E91 1 "Network 

Provider." hi fact, the preferred plwase throughout tlie Attachment is "Service Provider." Sectioris 3, 

4,5, and 6 all use the phrase "service provider" to describe tlie party providing the 91 1/E911 service. 

As a result, ATRLT I<eiitucky's proposed language is less than clear and introduces 

unnecessary ambiguity into tlie ICA. INdigital's proposed language by comparison, and consistent 

with tlie rest of the ICA, makes clear that more than one 91 1/E911 service provider may operate in 

the same service territory. 

DOES THE ALTERNATE 911/E911 ATTACHMENT DEFINE AT&T JCENTUCKY'S 

But, upon further review of section 1.2 of the attaclmieiit, I will go a step further. It would 

appear to me that AT&T Kentucky is attempting to draw an implicit distinction between a "Service 

Provider" and a "Network Provider." They are blocltiiig INdigital from providing 9 1 1 services 

where we are not also the network provider. Then they go a step further and even try to stipulate 

what services we may or riiay not provide to tlie customer. AT&T Kentucky is overreaching the 

scope and purpose of tlie agreement which is intercoruiection, not regulation of a competitor's 

business practices. Additionally, NENA is advocating that 9 1 1 PSAPs should be able to purchase 

different aspects of the "Next Generation 91 1 System" from multiple vendors or service providers. 

In this light, AT&T Kentucky's proposal betrays the same historical monopolist mindset as its 

original "the E9 1 1 service provider" language. (Emphasis added.) Accordingly tlie Cornmission 

should adopt INdigital's proposed language. 
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1 ALTERNATE ATTACHMENT 05 - 911/E911 ISSlJE 3 (Sections 4.1.1.1 aiid 6.1.1.1): 
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INdigital/AT& T Keiituckv: How slioiild tJie "priiiiary"provider of selective routing be 
deteriiiiiied? 

Q. HAVE YOU REVIEWED MR. NEINAST'S TESTIMONY REGARDING 

ALTERNATE 911/E911 ATTACHMENT ISSUE 3 ON PP. 4-9 OF HIS DIRECT 

TESTIMONY? 

A. Yes. 

Q. HOW WOULD YOU RESPOND TO MR. NEINAST'S DISCUSSION OF HOW 

AT&T KENTUCKY PROPOSES TO DETERMINE THE PRIMARY AND SECONDARY 

ROUTERS? 

A. The choice that AT&T Kentucky's proposed language presents to INdigital - determining the 

primary selective router by mutual agreement between the parties, or, if the parties canriot agree, by 

wliicli party has the majority of access lines - is a false choice. Once you understand that AT&T 

Kentucky's default position for how the primary selective router is determined is based on the 

number of lines served, then you understand that all AT&T Kentucky has to do is refuse to come to a 

riiutual agreement with INdigital in order to ensure that AT&T Kentucky's selective routers will 

always be primary. Basing how a primary selective router is determined on the number of lines 

served will always make AT&T Kentucky's selective routers the default. This gives AT&T 

Kentucky absolutely no incentive to come to a mutual agreement to the contrary. AT&T Kentucky's 

proposed language simply does not provide INdigital with a reasonable choice. 

Q. ON PP. 5:15-6:8 OF HIS DIRECT TESTIMONY, MR. NEINAST DISCUSSES HOW 

PRIMARY / SECONDARY SELECTIVE ROUTERS ARE TYPICALLY DETERMINED IN 

A SPLIT WIRE CENTER. DOES THE LANGUAGE PROPOSED BY AT&T KENTUCKY 

ACCOMPLISH WHAT MR. NEINAST DESCRIBES? 
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1 A. No, it does not. Mr. Neiiiast states that “the determination of whicli carriers selective router 

2 is primary and which is secondary has typically been based on which router serves the PSAP that 

serves tlie clear majority of access lines in the wire center.” (Neinast Direct Testimony at 5:22-6:2). 
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That is, according to Mr. Neinast, the PSAP is the detei-mining factor for deciding who has the most 

access lines, aiid tlius, who will provide the primary selective routing fhctioii. Compare this, 

however, to AT&T Kentucky’s actual proposed language in Sections 4.1.1.1 and 6.1.1.1 and there is 

a huge discrepancy: 

4.1.1.1 Where an a CLEC Elid Office serves End Users both within aiid outside of 
the AT&T Kentucky network sewing area, CLEC sliall work cooperatively with 
AT&T Kentucky and the affected E91 I Customer(s) (i) to establish call routing 
and/or call handoff arrangements, (ii) to establish which E91 1 Service provider will 
serve as tlie “primary” Selective Routing provider for direct trunking from the split 
wire center, deteiiniiied by the E911 Ciistoiiier ’s stated preference or, i f  i t0  

preference is expressedL mutual agreement by the 91 1 systems service providers, 
or a clear majority of end users, based on the Number of Network Access Lines 
(NAL,s) served by the Designated Primary Wireline Service Provider; and (iii) to 
establish which 91 1/E911 Service provider will serve as the “secondary” Selective 
Routing provider receiving a call hand-off from the 
primary Selective Routing provider. 

6.1.1.1 Where an End Office selves End Users both within and outside of the CLEC 
network serving area, AT&T Kentuckv shall work cooperatively with CL,EC and 
the affected E91 1 Customer(s) (i) to establish call routing and/or call liaiidoff 
an-aiigeinents, (ii) to establish wliicli E91 1 Service provider will serve as tlie 
“primary” Selective Routing provider for direct tninkiiig from tlie split wire center, 
detenriiiied by the E911 Ccistoiiier’s stated yrefereizce or, i f  no preference is 
exwessed, as mutually agreed to by the 91 1 systems service providers, or a clear 
majority of end users, based on the Number of Access Lhes (NALs) served by the 
Designated Primary Wireline Service Provider; and (iii) to establish which 91 1/E911 
Service provider will serve as the “secoiidary” Selective Routing provider receiving a 
call hand-off from the primary Selective Routing provider. 

According to the actual language of these two sections, it is not the PSAP, but rather the 

“Designated Primary Wireline Service Provider” that is tlie determining factor for majority access 

lines. The “Designated Primary Wireliiie Service Provider,” however, is riot defined in the Alternate 

91 1/E911 Attachment. If anything, a “Designated Primary Wireline Service Provider” appears to be 
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the same as a "Designated 9 1 l/E911 Service Provider" used elsewhere in the agreement, and would 

therefore signify AT&T Kentucky or Ndigital - not a PSAJ?. 

The bottom line is that Mr. Neinast's testimony does not match the actual language of the 

ICA. It is not the PSAP with the majority of lines that would determine which party serves the 

primary selective routing function, but rather the 9 1 l/E911 Service Provider. As I mentioned above, 

this is unacceptable to INdigital because it will always lead to AT&T Kentucky as the default 

primary selective router. 

Q. IF AT&T KENTUCKY'S PROPOSED LANGUAGE MATCHED WHAT MR. 

NEINAST'S TESTIMONY DESCRIBES, WOULD INDIGITAL BE AMENABLE TO THAT 

SOLUTION? 

A. Quite possibly. If AT&T Kentucky were to agree to change the pllrase in Sections 4.1.1.1 

and 6.1.1.1 that currently reads "based on the Number of Access Lines (NALs) served by the 

Designated Primary Wireline Service Provider" to "based on the Number of Access Lines (NALs) 

in the wire center served by the PSAP," then this may present a much more reasoiiable proposal from 

INdigital's perspective. 
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1 ALTERNATE ATTACHMENT 05 - 911/E911 ISSUE 4 (Section 6..1.1): 
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2.5 

INdigital: Should 911 calls from AT&T Keiitucky End Offices be processed by AT&T 
Kentucky's selective router prior to delivery to INdigital for ciltiiiiate delivery to the 
91 l /E  91 1 customer? 

AT& T Kentcrcky: Does tlie word "route" in Section 6.1.1 appropriately determine the 
iiietliod of traitsporting calls between the parties of this agreeiiieiit? 

HAVE YOU REVIEWED MR. NEINAST'S DIRECT TESTIMONY REGARDING Q. 

ALTERNATE 911/E911 ATTACHMENT ISSUE 4 AT PP. 9-11? 

A. Yes. 

Q. DO YOU AGREE WITH MR. NEINAST AT P. 9 OF HIS DIRECT TESTIMONY 

THAT IT IS NOT CLEAR WHY INDIGITAL PROPOSES USING "TRANSPORT" AS TO 

"ROUTE" IN SECTION 6.1.1? 

A. No. The reason Mr. Neiiiast fails to understand what the dispute is in Issue 4 is because he 

addresses the issue in isolation from Issue 3. Ndigital's overriding concern here is which party will 

perform the primary selective router function. Again, our concern is that AT&T Kentucky's 

proposed use of the word "route" means that AT&T Kentucky is setting itself up as the defacto 

primary selective router in all cases. 

In addition, the provision at issue describes a network action that occurs prior to tlie selective 

routing function. In the event that the primary selective router is INdigitaI's, AT&T Kentucky would 

not "route" the call, but rather would simply "transport" it from tlie end office to that selective router. 

INdigital's language avoids that confusion and makes clear that AT&T Kentucky is not allowed to 

charge for that function. Otherwise, it would be an eriormous competitive disadvantage for INdigital 

if it had to pay AT&T for carrying calls froin its end offices to an INdigital selective router. 
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1 Thus, INdigital's proposed language leaves open the possibility that either party may function 

as the primary selective router, and avoids the ambiguity of whether AT&T Kentucky is allowed to 2 

charge INdigital for this function. 

Q. IRF,GARDING THE INCLUSION OF THE PHRASE "FROM [AT&T KENTUCKY'S] 

END OFFICES,'' DOES INDIGITAL, AGIRFX TO ACCEPT AT&T KENTIJCKY'S 

PROPOSED LANGTJAGE? 

4 

5 

6 

A. Yes. On further review of Section 6.1.1 ofthe Alternate 91 1/E911 Attaclxnent, INdigital is 7 

willing to accept AT&T Kentucky's proposed plu-ase "its End Offices" so that the last sentence of the 8 

disputed provision reads: 9 

In the event AT&T Kentucky's End Office has End Users served by niore than one 
E91 1 Selective Router network, AT&T Kentucky will traizsuort route 91 1 calls from 
its End Offices to the appropriate E9 1 1 Selective Router location consistent with the 
temis of section 6.1.1.1 , below. 

10 
11 
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Q. MR. NEINAST CLAIMS ON P. 11 :6-7 OF HIS DIRECT TESTIMONY THAT AT&T 

KENTUCKY WILL NOT CHARGE INDIGITAL, FOR PERFORMING THE PRIMARY 

1s 

16 

SELECTIVE ROUTING FUNCTION. DO YOU AGREE? 17 

A. I would like nothing other than to agree with Mr. Neinast on this point. The problem is that, 18 

once again, AT&T Kentucky's proposed language in Section 6.1.1 does not say what its witness 

claims it says. The reality is that AT&T Kentucky intends, for example, to charge INdigital for 

19 

20 

copies made by AT&T employees in response to boria fide requests. Why would INdigital just 21 

assume that, in tlie case of selective routing, AT&T Kentucky intends to not charge anything? 22 

Nothing in tlie Alteiiiate 91 1/E911 Attachment clarifies that the primary selective routing function 23 

will be performed at rio cost to INdigital or its customers. If AT&T Kentucky were to propose 24 

language for Section 6.1.1 that clarifies its position that the selective routing function will be 2s 
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performed at no charge, then I believe INdigital would be willing to accept the rest of AT&T 

Kentucky's proposed language on this issue. 
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AI, TERNA TE A TTACHMENT 05 - 91 YE91 1 ISSUE 5 (Section 7.3.2): 

Q. ACCORDING TO THE DIRECT TESTIMONY OF AT&T MCNTUCKY WITNESS 

MR. NEINAST, IS ISSUE 5 RESOLVED? 

A. Yes. hi his direct testiinoiiy, Mr. Neiiiast states that "[blased upon further review, AT&T 

Kentucky can accept JNdigital's proposed language" for Issue 5 of the Alternate Attachment O S  - 

91 1/E911 to the ICA. Section 7.3.2 of this attachment should read: 

Where CL,EC has been designated the 91 1 Service Provider for a 91 1 Customer 
contiguous to an AT&T-Kentucky 9 1 1 Customer, and where each Party's respective 
9 1 1 Customer has requested the ability for PSAP-to-PSAP call transfer (and when 
AT&T Kentucky's 91 1/E911 Customer has entered into an agreement with AT&T- 
Kentucky for the additional features of Tandem to Taridem transfer between two 
E9 1 1 service providers) the Parties shall work cooperatively to establish methods and 
procedures to support PSAP to PSAP call transfer with ALI for 91 1 calls. 

Accordingly, Issue S is resolved. 
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1 ALTERNATE A TTACHMENT 05 - 91 l / E  91 1 ISSUE 6: 
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INdiEital: Sltoirld 91 m 9 1 1  rates be beizchinarked at A T& T Kentucky 's tariffed rate? 

AT&T Keittiickv: Shoiild tlte ICA iizclude rates for CLEC services? 

Q. HAVE YOU REVIEWED MR. MCPHEE'S DIRECT TESTIMONY ON PP. 28-30 

IREGARDING AT&T KENTUCKY'S PROPOSAL FOR BENCHMARKING RATES IN 

SECTION 10.1 OF THE ALTERNATE 911/E911 ATTACHMENT? 

A. Yes. 

Q. HOW WOULD YOU RESPOND? 

A. After reviewing Mr. McPliee's testimony, it occurred to me that there is possibly a 

fundamental misunderstanding between tlie parties on the question of bencllniarkiiig rates for certain 

91 1/E911 services. INdigital has understood AT&T Kentucky's position to be that the rates that 

INdigital charges its PSAP custoiners for 91 1/E911 seivice must be benchmarked with the rates 

AT&T Kentucky charges its customers. Now obviously, INdigital cannot agree to such a provision. 

Not only would it be counter to the principles of competition, but, as I stated in my direct testimony, 

INdigital's cost stiucture is undoubtedly higher than that of AT&T Kentucky's and benchmarking the 

rates INdigital charges its customers to those of AT&T Kentucky would be unfair and have a 

disastrous effect on INdigital's business. 

On the other hand, Mr. McPhee was not directly involved in the many ICA negotiation 

teleconferences between AT&T Kentucky and INdigital. Having reviewed Mu. McPhee's testimony, 

it appears that AT&T Kentucky may be proposing that INdigital benchmark tlie rates tlie parties 

charge one another - as opposed to customers - for certain services. If this is tlie proposal that 

AT&T Kentucky is making in Section 10.1 of the Alternate 91 1/E911 Attachment, then INdigital 

may be more amenable to such a "reciprocal compensation" structure between the parties. In tlie 
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2 AT&T Kentucky's position. 

event this is the coi-rect assumption, we are certainly willing to consider language that would clarify 
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ALTERNATE ATTACHMENT 05 - 91UE911 ISSUE 7 (Sectioizs 11.5 arid 11.6): 

INdigital /AT& T Kentuckv: SIiould the parties have inutiial iitdeiitizity obligatioizs with 
respect to claiiizs arisiitg froin access to or use of each party's respective 911/E911 
systems? 

Q. AT&T KENTUCKY WITNESS MR. MCPHEE CLAIMS THAT THE 

INDEMNIFICATION ISSUES IN SECTIONS 11.6 AND 11.7 OF THE ALTERNATE 

911/E911 ATTACHMENT A m ,  OF A LEGAL NATURE AND, BECAUSE OF THIS, WILL 

WAIT TO ADDRESS THEM IN ITS POST-HEARING BRIEF. HOW WOULD YOU LIKE 

TO RESPOND? 

A. I will simply refer the Coinmission to my prior statement at p. 9 of my direct testimony. 

Otheiwise, INdigital will address whatever legal issues may apply to the indernriification provisions 

in Sections 11.6 and 11.7 of the Alternate 91 1/E911 Attachment in its post-hearing brief. 

In sliort, if AT&T Kentucky expects INdigital to indemnify it with respect to claims arising 

froin access to or use of INdigital's provision of 91 1 services, then it is only fair for INdigital to 

expect the same iiideiniiificatioii (by AT&T Kentucky against claims arising from access to or the 

use of AT&T Kentucky's provision of 9 1 1 services) in return. 

18 
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11. GENERAL TERM AND CONDITIONS ISSUES 

GTCs ISSUE 1 (Section 2.1 6%): 

INdigitalI A T& T Kentucky: SItoiild disputed charges constitute Unpaid Charges? 

HAVE YOU HAD AN OPPORTUNITY TO REVIEW MR. MCPHEE'S DIRECT Q. 

TESTIMONY ON PP. 4-8 REGARDING ISSUE 1 IN THE GTCS? 

A. Yes. 

Q. AT P. 5~10-12 OF HIS DIRECT TESTIMONY, MR. MCPHEE CLAIMS THAT 

INDIGITAL HAS NOT EXPLAINED WHY IT DOES NOT BELIEVE THAT "DISPUTED 

CHARGES" SHOULD BE INCLUDED WITHIN THE TERM "UNPAID CHARGES." IS 

THAT TRUE? 

A. INdigital has explained to AT&T Kentucky numerous times during the 

negotiations that INdigital's concern about the inclusion of Disputed Charges in the definition of 

TJnpaid Charges is due to the treatnierit of Unpaid Charges in Section 12 of the GTCs. Section 12 

gives AT&T Kentucky the right to disconnect service for Unpaid Charges. Thus, INdigital's 

proposal that Disputed Charges be explicitly carved out of the Unpaid Charges definition simply 

clarifies that, in the event certain charges are disputed, AT&T Kentucky does iiot have the right to 

discontinue service. AT&T Kentucky's position, on the contrary, leaves the treatment of Disputed 

Charges unnecessarily ambiguous because, as Mr. McPliee states in his direct testimony, AT&T 

Kentucky considers a "'Disputed Amount' [to be] by defiiiitian a charge that has not been paid - that 

is, an unpaid charge." (McPhee Direct Testiinoiiy at S:2-3). 

Q. IS IT TRUE THAT INDIGITAL IS ATTEMPTING TO "EXCLUDE DISPUTED 

CHARGES FROM THE SCOPE OF UNPAID CHARGES" IN AN EFFORT "TO AVOID 

Not at all. 
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ANY RESPONSIBILITY FO LATE PAYMENT CHARGES ON DISPUTED AMOIJNTS" 

AS MR. MCPHEE CLAIMS IN HIS TESTIMONY AT P. 6:8-12? 

A. By no means. In fact, Mr. McPhee points out the baselessness of his own accusation in the 

very next sentence: "INdigital has agreed, however, to language in Section 1 1 .O of tlie GTCs that 

makes Disputed Amounts subject to late payment charges." (McPhee Direct Testimony at p. 6: 12- 

14). And in tlie accompanying footnote on p. 6 of Mr. McPhee's direct testimony, he states as 

clearly as I caii liere that "[blotli [parties] agree that Disputed Amounts are subject to Late Payment 

Charges." (Id. at 6 11.3). Any suggestion by Mr. McPhee that INdigital is attempting to avoid late 

payment charges on disputed amounts is simply without substance, as Mr. McPhee's own testimony 

shows. 

Q. MR. MCPHEE ALSO CLAIMS ON P. 7 ~ 2 - 3  THAT IF INDIGITAL'S LANGUAGE 

WERE ADOPTED IT WOULD "CREATE AN INCENTIVE FOR INDIGITAL TO 

DISPIJTE CHARGES IN ORDER TO DELAY PAYMENT WITH NO FINANCIAL RISK 

FROM DOING SO." IS THIS TRUE? 

A. Absolutely not. Again, INdigital has already agreed to language in Section 1 1.10 of the 

GTCs that would subject "Disputed Amounts" that are resolved iii favor of tlie billing party to late 

payment charges. This is ample incentive for INdigital to dispute only those charges it genuinely 

believes it should dispute. If INdigital loses the dispute, it will owe AT&T Kentucky late charges in 

addition to tlie disputed amount. Thus, Mr. McPhee's assertion to the contrary is simply without 

substance. 

Moreover, Mr. McPliee's iiisisteiice that "to exclude Disputed Amounts from the definition of 

'Unpaid Charges" would create an inherent and unnecessary conflict between Section 1 1.10 and 

Section 11.2 of the GTCs" makes no sense at all. (McPhee Direct Testimony at 6:14-7:l). 
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Excluding Disputed Aniouiits from the definition of "Unpaid Charges" inaltes clear that disputed 

amounts will not subject INdigital to discontiiiuance of service under Section 12, while at the same 

time Section 1 1.10 inaltes clear that Disputed Amounts remain subject to the same late payment 

provisions as Unpaid Charges set forth in Section 1 1.2. There is no conflict, oiily clarity. 

The ultimate irony in Mr. McPhee's claim, however, is that the real incentive created by 

AT&T Kentucky's proposed dispute resolution provisions will be for AT&T Kentucky to 

ilianufacture disputes in an effort to force INdigital to escrow the disputed amounts pursuant to 

Section 1 1.8 and 1 1.9. This will drive up INdigital's costs, and it imposes an unfair burden on it, as 

the new entrant to the competitive 91 1 market. There are no safeguards to prevent this scenario from 

occui-ring. I will address this issue in greater detail below when I address GTC Issue 5 ,  regarding the 

escrow account provisions. 

Q. 

RESC)L,VE THIS ISSUE? 

A. Possibly. In order to assuage AT&T Kentucky's baseless fear that INdigital is attempting to 

avoid late payments on disputed amounts by carving them out of the Unpaid Charges definition, 

INdigital proposes the following language for the late payment provision in Section 1 1.2: "A Late 

Payment Charge will be assessed for all Past Due payments aizd Disputed Aiizozcizts that are 

resolved iiz favor of the Billiizg Par@ as provided below, as applicable." 

DO YOU HAVE ANY SIJGGESTIONS REGARDING HOW THE PARTIES MAY 
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1 GTCs ISSIJE 2 (Sectioiz 3.7.2): 

INdigital: Sliotrld the ICA be izoiz-severable? 

AT& T Ihwtuckv: Sliould tlie severability provision be reflected in sucli a iiiaitiier that the 
distinct provisions of this agreenieizt are treated iii tlieir totality? 

Q. HAS ISSUE 2 OF THE GTCs BEEN RESOLVED? 

A. It is iiot entirely clear. As Mr. McPhee states in his direct testimony, the Parties are mostly in 

agreement regarding Section 3.7.2. However, INdigital believes that the additional sentence 

8 

9 

proposed by AT&T Kentucky risks an interpretation that, if any one provision of the ICA is found to 10 

be invalid, illegal or otherwise unenforceable, it could invalidate the entire ICA. Specifically, 11 

12 AT&T Kentucky lias proposed tlie following: "Consistent with the foregoing in this subsection, the 

Parties negotiated the tenns and conditions of this Agreement for Interconnection Services as a total 13 

14 arrangement and it is intended that any adoption of this Agreement contain all of the teims and 

conditions." Mr. McPhee claims that AT&T Kentucky's proposed language "merely makes clear 15 

that any provision subject to revisiori uiider Section 3.7.2 does not alter the original intent of the 16 

17 Parties to treat tlie ICA and all of its Attachments as one complete agreement and that any CLEC 

that seeks to adopt this ICA uiider a Most Favored Nations ('MFN') provision of the Act must take 18 

the ICA - including any amended provisioiis within it - in its entirety." (McPhee Direct Testimony 

at 9:24- 10:2). 

19 

20 

INdigital has no problem with this intent, but it remains unconvinced that AT&T Kentucky's 21 

22 proposed language achieves this limited goal. As a result, INdigital would suggest that the disputed 

sentelice should read: "Consistent with the foregoing in this subsection, the Parties negotiated the 23 

24 tei-ms and conditions of this Agreement for Intercoiniection Services to be treated as oite contplete 

Agreeiiient. Iit tlie event aizv provision of this Agreeiiieizt is subject to revision icizder this Section, 

sticlz revision sliall iiot alter the original iiiteizt of tlie Parties that any adoption of this Agreement 

25 

26 
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GTCs ISSUE 3 (Sectioiz 8.2. I ) :  

INdinital /AT& T Keiztuckt: Should the ICA contain an "evergreen 'I clause? 
.!I 
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Q. HAVE YOU REVIEWED MR. MCPHEE'S DIRECT TESTIMONY AT PP. 10-15 

REGARDING THE SO-CALLED "EVERGREEN CLAUSE" IN SECTION 8.2.1 OF THE 

GTCs? 

A. Yes. 

Q. HOW WOULD YOU RESPOND? 

A. Generally speaking, I agree with Mu. McPIiee that it is coininon for parties to an ICA to 

continue to operate under an expired ICA for an indefinite period of time while they attempt to either 

negotiate a successor ICA or to exteiid the expiration date of the then-current ICA. Additionally, 

Mr. McPliee is correct that the parties have agreed to language in Section 8.4.4 of the GTCs that 

would allow the parties to continue operating under tlie expired ICA while a successor ICA is being 

negotiated. The real danger, however, is the scenario identified by Mr. McPhee where the ICA 

expires and tlie Parties have not entered into a new agreement or are not in whatever undefined 

meaning AT&T Kentucky ascribes to "active negotiations." As a result, INdigital's concern is that 

without an evergreen clause, the language proposed by AT&T Kentucky in Section 8.4.5 of the 

GTCs is intended to catch INdigital off guard so that it is not in "active negotiations" with AT&T 

Kentucky as required by Section 8.4.4 and is thereby relegated to AT&T Kentucky's vastly oiie- 

sided and unacceptable "Generic" ICA. 

Q. IS AT&T m,NTUCKY'S CONCERN OVER CHANGES IN THE 

TELECOMMUNICATIONS REGULATORY LANDSCAPE LEGITIMATE? 

A. It is certainly true that the rules and regulations for our industry can and do change, 

occasionally. However, AT&T Kentucky's concerns are adequately addressed by the cliange of law 
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provisions found in Section 3 of tlie GTCs. Tliese provisions make AT&T Kentucky's concerns 

moot. 

Q. 

CONCERNS REGARDING INDIGITAL'S PROPOSED EVERGREEN CLAUSE? 

A. INdigital is willing to make the followiiig change to its proposed language in Section 8.2.1 : 

"Following tlie expiration of the Initial Tenn, the Agreement shall automatically renew for 

successive one (1) year terms (each, a 'Renewal Teim') unless CL,EC or AT& T Keiztuckv provides 

no less than thirty (30) days prior written Notice of its intent to terminate tlie Agreenieiit at the end 

of the Initial Term or any Renewal Term or its intent to negotiate a szcccessor Agreeiizerzt to replace 

this Agreeiizeizt." This language should provide both Parties with ample rooin for determining if the 

ICA should be tenninated, renegotiated, or siinply allowed to renew under the evergreen clause. At 

tlie same time, it affords INdigital the security that this agreement (which has been negotiated and, 

now, arbitrated with great time and expense) will continue until the replacement agreement is ready 

for iinpleinent ati on. 

WHAT DOES INDIGITAL PROPOSE IN RESPONSE TO AT&T KENTUCKY'S 
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INdigital/AT& T Keizttcckv: Should INdigital be required to provide a deposit in tlze event 
A T& T IGmttccky deteriiiiizes tliere has been a geiieral iiizpairriieizt of INdigital'sJilzarzcial 
stability? If so, which deposit laiiguage sliorcld be used in Section 10.2.2? 

Q. REGARDING THE DEPOSIT PROVISIONS AT ISSUE IN ISSUE 4 OF THE GTCs, 

MR. MCPHEE STATES ON P. 16~3-4 THAT "AT&T KENTIJCKY HAS PROPOSED ICA 

LANGTJAGE THAT WOULD REQUIRE INDIGITAL TO PROVIDE A DEPOSIT IF 

INDIGITAL, EITHER HAS NOT ESTABLISHED A GOOD PAYMENT RECORD OR HAS 

A HISTORY OF LATE PAYMENTS." IS THIS AN ACCURATE REPRESENTATION OF 

AT&T KENTUCKY'S PROPOSED LANGUAGE? 

A. No, this is simply not what AT&T Kentucky has proposed. A look at AT&T Kentucky's 

actual language shows that it has nothing to do with a "good payment record'' or a "history" of late 

payments. AT&T Kentucky's proposed language states that 

10.2 Assurance of payment may be requested by AT&T Kentucky: 

10.2.1 Iiiteiztioriallv deleted; If based on AT&T Kentucky's analysis of the AT&T 
Kentucky Credit Profile and other relevant information regarding CLECs 
credit and financial condition, there is an impairment of the credit, financial 
health, or credit worthiness of CLEC. Such impairment will be determined 
from information available form Third Party financial sources; or 

10.2.2 KCL,EC fails to tiniely pay at least two (2) a bill@ rendered to CLEC by 
AT&T Kentucky (except such portion of a bill that is subject to a good faith, bona 
fide dispute and as to which the CL,EC has coinplied with all requirements set forth 
in Section 12.4 below; 

AT&T Kentucky proposes in Section 10.2.1 that it can demand assurance of payment froni 

INdigital Itbased on AT&T Kentucky's analysis of the AT&T Kentucky Credit Profile and other 

relevant infomiation." Nowhere does it rneiitiori that assurance of payment is triggered by a CLECs 

lack of a "good payment record," nor does it explain what constitutes a "good payment record." 

Instead, a demand for payment assurance is based upon some undefined "analysis" performed by 

- 26 - 



1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

AT&T Kentucky, using some undefined and unidentified "Credit Profile," and a reference to some 

nebulous "other relevant infomiation." There is absolutely no way that INdigital can agree to give 

AT&T Kentucky such unfettered decision-malting power in determining if it can demand assurance 

of payment. AT&T Kentucky's proposal is simply not reasonable. 

Additionally, Section 10.2.2 has absolutely nothing to say about "a history of late payrnent" 

as described by Mr. McPhee. Instead, AT&T Kentucky would allow itself the right to demand 

assurance of payment for only "late payment." As an initial matter, one late payment does not a 

liistoiy of late payments iiialte. As I explained iii my direct testimony, there are numerous reasons 

why a single payment from INdigital to AT&T Kentucky might be untimely, and not all of the 

reasons would necessarily be INdigital's fault. AT&T Kentucky is just as prone to the potential for 

adniinistrative error as any other company, and in this instance, may even have an ulterior motive for 

such error - especially if it can make life more difficult for a competitor by requiring assurance of 

payment as a result of such an error. 

In any event, Mr. McPhee's descriptioii of AT&T Kentucky's proposed language is rather less 

than accurate. 

Q. DOES MR. MCPHEE'S DIRECT TESTIMONY ADEQUATELY ADDRESS 

INDIGITAL'S CONCERNS REGARDING THIS ISSUE? 

A. Not at all. As I discussed in my direct testimony, AT&T Kentucky's proposed language in 

Section 10.2 is altogether unclear as to AT&T Kentucky perfoi-ms its "Credit Profile" analysis 

and what objective standards, if any, it uses. It is also unclear when AT&T Kentucky can perform 

such an analysis. On its face, Section 10.2.1 appears to allow ATRLT Kentucky to perform a "Credit 

Profile" analysis whenever and as often as it likes. AT&T Kentucky's apparent unbridled discretion 
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and potential to employ a subjective analysis that may be results-driven is all too convenient and not 

reasonably limited by external criteria. 

111 his direct testimony, Mr. McPhee has failed to explain how AT&T Kentucky would make 

a determination of credit impaiiinent aiid when it would be able to do so. Though Mr. McPhee 

provides aii "example" of what criteria it uses to inalte a determination of credit worthiness, he fails 

to explain liow these criteria are applied in an objective manner. Ultimately, AT&T Kentucky's 

approach to tlie credit worthiness issue is just one more example of its paternalistic approach to 

competition in general. 

Q. 

KENTUCKY HAS NOW CHOSEN TO DISCLOSE? 

A. Yes. INdigital asked AT&T Kentucky to describe and provide tlie standards by which it 

performs tlie credit worthiness analysis, and AT&T Kentucky failed to provide the criteria it uses. 

(See AT&T Kentucky Response to Initial Data Request No. 8.) Instead, AT&T Kentucky chose to 

disclose its criteria via its prefiled direct testimony.' While this is a step in the right direction, 

AT&T Kentucky's direct testimony still fails to explain liow the criteria it uses is applied objectively. 

Though it mentioiis Moody's and Standard & Poor's as reference points for a credit worthiness 

deteimiiiatioii, AT&T Kentucky's testimony is absent specific information as to how it would use 

these ratings systems. For instance, does anything below a "AAA" rating trigger tlie need for 

payment assLiraiice aiid, if so, why not write these specific criteria into Section 10.2.1? Until the 

agreement includes this level of detail, AT&T Kentucky's proposal for requiring assurances of 

payment is ambiguous, unreasonable, and leaves TNdigital entirely exposed to AT&T Kentucky's 

DID INDIGITAL REQUEST DURING DISCOVERY THE DATA THAT AT&T 

' Following the direct testinioiiy and a request from INdigital counsel, AT&T Kentucky finally provided the 
same basic iiiformation under a protective agreement. AT&T Kentucky claims that this information is confidential 
and in need of protection, notwithstanding the fact that AT&T Kentucky has now disclosed this information in its 
publicly-filed testimony. 
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1 GTCs ISSUE 5 (Sectioizs 11.8, 11.9-11.9.2.5.3, 11.20, 11.12-11.12.4, 12.4-12.4.4, 12.6-12.6.2, 
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13.4.4, and 40.1): 

INdigital: SIiould INdigital be required to escrow amzoiiizts subject to dispute? 

AT& TKeizhickt: Is it reasonable to require CLEC to pay disputed charges into an escrow 
accociizt while the disputed aritoicizts are being resolved through the dispute process? 

Q. HAVE YOU FWVIEWED MR. MCPHEE'S DIRECT TESTIMONY AT PP.19-23 

REGARDING THE ESCROW PROVISIONS IN ISSUE 5 OF THE GTCs? 

A. Yes. 

Q. HOW WOULD YOU LIKE TO RESPOND? 

A. AT&T Kentucky completely misses the point. AT&T Kentucky goes into great detail as to 

how the escrow provisions would work and why it feels they are important. But I think we already 

understand how an escrow account works, and how such a provision would be beneficial to AT&T 

Kentucky. m i a t  AT&T Kentucky fails to address, however, is how its proposed language requiring 

that disputed aiiiounts be placed into an escrow account can be used as a tool to drive up the 

administrative costs of its competitors. As I discussed in my direct testimony, there are absolutely 

- no safeguards in place to ensure that AT&T Kentucky does not manufacture disputes just as a means 

for forcing CL,ECs like INdigital to pay rnoiiey into an escrow account - money that INdigital 

would, then, have 110 access to until the "dispute" is resolved. And as Mr. McPhee hiinself 

recognizes, "the dispute resolution process coininon to most ICAs can take a significant amount of 

time, sometimes as long as a full year or longer where litigation is involved." (McPhee Direct 

Testimony at 23:4-6). 

hi addition, there is nothing to prevent AT&T Kentucky from creating a billing dispute (in 

the form of inaccurate bills) for the sole purpose of forcing new entrants like INdigital out of the 

market. Due to the deleterious effects that requiring escrow payments could have on INdigital arid 
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the uimiitigated possibility for their abuse by AT&T Kentucky, INdigital continues to believe that 

these provisioiis should be stricken froin tlie ICA. AT&T Kentucky's position on this issue is as 

though it is tlie responsible parent and all CLECs are irresponsible children who cannot be trusted to 

properly manage their business. 

Q. IS THEW, ANYTHING ELSE YOU WOULD LIKE TO ADD? 

A. Yes. I would also like to point out that INdigital's ICA with AT&T Kentucky's affiliate in 

Indiana does not contain an escrow requirement. Thus, even from the standpoint of consistency, 

AT&T Kentucky's escrow proposal is unreasonable. 
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1 GTCs ISSUE 6 (Sections 14.1 arid 14.8): 
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INdigital / AT&T Keiztuckt: Wliat is an appropriate error tliresliold for the right to 
conduct follow-tip audits? 

Q. ON PP. 24-26 MR. MCPHEE DISCUSSES AT&T KENTUCKY'S PROPOSED 

LANGUAGE FOR SECTIONS 14.1 AND 14.8 OF THE GTCs. CAN YOIJ EXPLAIN TO 

THE COMMISSION WHY AT&T KI2NTUCKY'S POSITION IS UNREASONABLE AND 

WHY INDIGITAL'S IS RATHER GENEROUS? 

A. Certainly. Counsel tells ine that, in the past, it has been the Commission's practice to require 

the party wishing to perform the audit to pay for it, on the theory that one company should not bear 

the burden of another when eiisuring coinpliaiice with an agreement. L,ikewise, here it is not 

INdigital that seeks to ensure coinpliarice under the audit provisioiis. Thus, tlie fact that INdigital 

has agreed to even a 20% variance as a threshold for it to reimburse AT&T Kentucky's audit 

expenses is more than generous. Yet, AT&T Kentucky complains that this is riot enough. AT&T 

Kentucky's 5% threshold for triggering a re-audit would impose unreasonable time and financial 

costs on a new entrant, like INdigital, to tlie competitive market. Due to tlie legal nature of this 

issue, I understand counsel will address this in greater detail in the post-hearing brief. 

For these reasons alone, the Coinmission should reject AT&T Kentucky's auditing provisions 

as unreasonable and accept INdigital's language. 
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1 GTCs ISSUE 7 (Sectioit 16.7): 
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INdigital: SJtotrld the liiiiitatioit of liability related to 91 I service be itt titical? 

AT& T Keittccckz: What is the appropriate laiiguage to be iiiclirded in Sectioit 16.7 of the 
iiztercoit it ectioit agreetti en t ? 

Q. AT&T KENTUCKY WITNESS MR. MCPHEE CLAIMS THAT THE LIMITATION 

OF LIABILITY ISSUES IN SECTION 16.7 OF THE GTCs ARE OF A LEGAL, NATURE 

AND, BECAUSE OF THIS, IT WILL WAIT TO ADDRESS THIS ISSUE IN ITS POST- 

HEARING BRIEF. HOW WOULD YOU LIKE TO RESPOND? 

A. INdigital will, likewise, address whatever legal issues may apply to the limitation of liability 

provisions iii Section 16.7 of the GTCs in its post-hearing brief. 
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1 111. ATTACHMENT 03 - STRUCTURE ACCESS 

STRUCTURE ACCESS ISSUE 1 (Section 6.2.1.1): 2 

INdiEital: In additioii to paying for the prodiictioit aiid mailing of records relating to 
structure access, sltould INdigital pay for tlte cost of employee time spent gathering and 
copying records? 

3 
4 
5 
6 
7 
8 
9 

10 

AT& T Kentucky: Slioiild A T& T Kentucky absorb costs associated with research, review 
and copying of records? 

Q. AT&T KENTUCKY ARGUES IN ITS DIRECT TESTIMONY THAT ITS 

PROPOSED LANGUAGE "REMOVES ANY AMBIGUITY OR UNCERTAINTY" IN 

SECTION 16.2 OF THE STRUCTURE ACCESS ATTACHMENT. DO YOU AGREE? 

11 

12 

13 A. No. Froin INdigital's perspective, AT&T Kentucky's proposed language leaves INdigital 

exposed to an AT&T Kentucky's employee costs -no matter how unreasonable they may be. There 

is no certainty in that - except for the certainty that AT&T Kentucky will have absolutely no 

14 

15 

incentive to make sure that its employees' costs are reasonable. There are simply no safeguards 16 

against AT&T Kentucky ruiiiiing up tlie costs of its employee's time. For this reason, INdigital 17 

18 proposed simply to insei-t a reasonableness standard for this provision. 

Moreover, even if INdigital's proposed reasonableness standard were to increase the 19 

likelihood of disputes (as unlikely as that may be) between the parties, as Ms. Niziolek suggests, that 20 

check aiid balance will help ensure that AT&T Kentucky has an incentive to keep its employee's 21 

costs down. Besides, that is why tlie parties have agreed to include a dispute resolution process in 

tlie ICA. In any event, I firid AT&T Kentucky's coiiceni that INdigital's proposed language might 

22 

23 

lead to disputes between tlie parties somewhat disingenuous. AT&T Kentucky makes no liesitation 24 

to point INdigital to the Dispute Resolution process for any of AT&T Kentucky's proposals that 

might just as easily lead to dispute. (See,fur instance, Niziolek Direct Testimony at 8:6-8; 31:26- 

25 

26 

27 28). 
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Q. DOES ANYTHING IN SECTION 2.11 OF THE STRUCTURE ACCESS 

ATTACHMENT, WHERE THE TERM "COST" IS DEFINED, PFWCLIJDE THE USE OF A 

REASONABLE STANDARD IN SECTION 6.2.1.1 AS AT&T KENTUCKY ARGUES? 

A. No. Coiitrary to Ms. Niziolek's assertioii that, because "INdigital has already agreed" to 

Sectioii 2.1 1 of tlie Structure Access Attachment, it is somehow precluded froin proposing a 

reasonableiiess standard. (Niziolek Direct Testimony at p. 5: 12). hi Section 6.2.1.1, the definition 

of "Cost" simply identifies the different conipoiieiits that make up the charges to a CLEC. There is 

iiotliiiig about tlie defiiiitioii of "Cost" that would be iiicompatible with a requireinent that those costs 

be reasoiiable prior to passing tlieiri along to INdigital. 
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1 STRUCTURE ACCESS ISSUE 2 (Section 16. 1): 
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INdigital/ AT&T Keizttickv: Sliould INdigital pay for AT& T Keiztiicky to itzoizitor the 
entrance and exit of Facilities? 

Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF MS. FUENTES 

NIZIOLEK AT PP. 6-8 REGARDING ISSUE 2 OF THE STRUCTURE ACCESS 

ATTACHMENT? 

A. Yes. 

Q. HOW WOULD YOU RESPOND? 

A. As an initial matter, I take issue with Ms. Niziolek's restatenieiit of Section 16.1. Ms. 

Niziolek claims that there is no charge for monitoring facilities under Section 16.1 unless some "out 

of the ordinary'' activity by INdigital causes AT&T Kentucky to dispatch persoimel to the facilities. 

Specifically, Ms. Niziolek, at p. 7: 10-18 states that 

AT&T Kentucky remotely monitors entrances and exits to AT&T Kentucky 
manholes. There is no charge for this remote monitoring. If, however, AT&T 
Kentucky identifies any unusual activity during this remote monitoring (for example, 
alaim notifications, an unprecedented number of cover openings/closings, etc.) and 
this unusual activity caimot be corrected or reviewed remotely, then AT&T Kentucky 
niay need to dispatch soineone to tlie site in order to address the issue. If, and only if, 
AT&T Kentucky deteilriines that the dispatch was necessary because of some action 
by INdigital, then INdiaital should pay the costs of the dispatch, because in that 
situation INdigital is the cost-causer. 

(Id. (emphasis added)). This, however, is siniply not what Section 16.1 says. 

For comparison, AT&T Kentucky's proposed language for Section 16.1 actually states as 

fo 11 0 w s : 

AT&T Kentucky may monitor, at CLEC's expense, the entrance and exit of CLEC's 
Facilities into AT&T Kentucky's Manholes and the placement of CLEC's Facilities 
in AT&T Kentucky's Manholes. 

There is no conceivable way to tease out the meaning that Ms. Niziolek gives AT&T Kentucky's 

proposed language. Ms. Niziolek states that there is no charge for the monitoring, but AT&T 
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1s 
16 
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Kentucky's proposed language clearly states that AT&T Kentucky "may monitor, at CLEC's 

expense, the entrance and exit of CLEC's facilities." Ms. Niziolek claims that charges will only 

apply in certain qualified situations that are out of the ordinary, but there is no qualifying language in 

AT&T Kentucky's actual proposed language. 

Q. IF AT&T KENTUCKY INTENDS SECTION 16.1 TO HAVE THE MEANING THAT 

MS. FUENTES NIZIOLEK CLAIMS THAT IT DOES, WHAT WOULD YOU 

RECOMMEND? 

A. I would recommend that AT&T Kentucky change its proposed language so that is makes 

explicit what Ms. Niziolek implies that it says. 

AT&T Kentucky niay reiiiotelv monitor, at AT& TKeizticckv's expense, the izoriizal 
dav-to-dav entrance and exit of CLEC's Facilities into AT&T Kentucky's Manholes 
and the placement of CLEC's Facilities in AT&T Kentucky's Manholes. I f ;  however, 
AT& T Keiiticclcv ideiitifies aizv uizicsual activitv during its reitzote iiioiiitoriiig 
operatioizs arid this uizicsical activitv caizizot be corrected or reviewed reitzotelv, tlzeiz 
AT& T Keiituckv iizay dispatch persoiiizel to iiivestigate tlie CLEC's 
Facilities activitv iiz order to address tlie issue. I f ;  upoiz coitzpletioii of that 
iizvestigation, AT& TKeiztuckv deteritziiies that the disuatcli was iiecessary because 
of  some due to a breach of this Agreeritelit caused bv CLEC, tlieiz CLEC 
should sliall pay the costs associated with o f  the dispatch. 

Q. IF AT&T KENTUCKY WERE: TO ACCEPT THE ABOVE PROPOSED 

LANGUAGE, WOULD INDIGITAL BE AMENABLE TO RESOLVING THIS ISSUE? 

23 A. Yes. 
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1 STRUCTURE ACCESS ISSUE 3 (Sectioizs 16.2.1 arid 16.3.3): 

2 INdigital / AT& T Keiztiickx: Slzoicld INdigital pay for the cost of post-construction 
iiz spectioiz s ? 3 

4 
5 Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF MS. FUENTES 

6 NIZIOLEK AT PP. 9-10 REGARDING ISSUE 3 OF THE STRUCTURE ACCESS 

7 ATTACHMENT? 

8 A. Yes. 

Q. HOW WOULD YOU RESPOND? 9 

A. Recognizing that AT&T Kentucky has accepted INdigital's proposed term "may" as opposed 10 

to "will," INdigital can reduce tlie remaining dispute over Sections 16.2.1 and 16.3.3 down to one 11 

issue. Namely, the determination of who pays tlie cost of the irispection should be based solely upon 12 

wlietlier tlie inspection actually reveals that INdigital did, in fact, do something wrong. If the 13 

14 investigation fails to do this, then AT&T Kentucky should pay for it. If, on the other hand, the 

investigation confirms AT&T Kentucky's concerns, INdigital should pay for tlie costs of the 1.5 

16 iiispection. 

To that end, INdigital would propose the following language for Section 16.2.1 of attachment 17 

18 3: 

19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

AT&T KENTUCKY may conduct a post-construction inspection of tlie Attaching 
Pai-ty's attachment of Facilities to AT&T ICentucky's Structures for the purpose of 
determining tlie conformance of the attaclunents to the occupancy permit. I f  tlze post- 
coizstriictioiz iizspectioiz reveals a defect iiz coit foriizity o f  the attaclziizeizts to the 
occiipaizcy periiiit, tlieiz CLEC will be respoizsible for the costs o f  the iizspectioiz. 
I f ;  however, the post-coizstriictioiz iizspectioiz fails to reveal a defect iii coiz fori& 
o f  the attacliiiteizts to the occiryaizcv yeriiiit, tlzeiz AT& T Keiztirckv will be 
resyoizsible for the costs o f  the iizsyectioiz. AT&T Kentucky will provide the 
Attaching Party advance written Notice of proposed date and time of the post- 
constnictioii inspection. The Attaching Party may accompany AT&T Kentucky on 
the post-construction inspection. 

This proposal is much inore equitable between tlie parties, and it would be acceptable to INdigital. 
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1 STRUCTURE ACCESS ISSUE 4 (Section 16.3.5): 
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7 
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16 
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24 

INdi&tal/AT& T Keiitucky: SItoiild the tirite attributable to inake-ready work be iitcliided 
iit INdigital's tiiite to bring facilities into coinpliaiice? 

Q. HAVE YOU REVIEWED THE DIRlECT TESTIMONY OF MS. FUENTES 

NIZIOLEK AT PP. 11-12 lZEGARDING ISSUE 4 OF THE STRUCTURE ACCESS 

ATTACHMENT? 

A. Yes. 

Q. HOW WOULD YOU RESPOND? 

A. Ms. Niziolek fails to appreciate or acknowledge AT&T Kentucky's involvemelit (or should I 

say culpability) in tlie initial Make-Ready Work process when she states that "[aliiy make-ready 

work should have been identified and completed prior to the original facility inspection." (Niziolek 

Direct Testimony at 12:2-3). The Make-Ready Work process is set forth in Section 7.0 of 

Attacluiient 3 and requires that all make-ready work be performed either by AT&T Kentucky or an 

outside contractor certified by AT&T Kentucky. (Section 7.1.1 and 7.3.1). In either case, once the 

make-ready work is completed, AT&T Kentucky issues a license to tlie CLEC giving it the "go 

ahead" to begin attachment or occupancy. (Section 7.4). 

With Section 7.0 of Attachment 3 in mind, it is entirely unreasonable for AT&T Kentucky to 

force INdigital to bear the respoiisibility for inadequate make-ready work when a future inspection 

reveals such a defect. Moreover, AT&T Kentucky (not INdigital) controls the timeframe within 

which make-ready work will actually be completed. Thus, INdigital's proposed language seeking to 

exclude additional nialte-ready work from tlie 30-day compliance window in Section 16.3.5, is 

entirely reasonable and should be accepted by the Commission. 

Q. IS THERE ANYTHING ELSE YOIJ WOULD LIKE TO ADD? 
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1 A. 

2 

3 

Yes. As it staiids at the moment, the parties may have tentatively reached agreement on the 

language for this provision. As a result, the parties will hopefully solidify this agreement once they 

file tlie filial joint issues matrix with the Commission. 
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2 Q. 

3 A. 

4 

STRUCTURE ACCESS ISSUE 5 (Xectioiz 19.7.1): 

HAS ISSUE 5 IN THE STRUCTURE ACCESS ATTACHMENT BEEN RESOLVED? 

Yes. According to the direct testimony of Ms. Niziolek, AT&T Kentucky accepts INdigital's 

proposed language in Section 19.7.1. (Niziolek Direct Testimony at p. 12, lines 18-24). 
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STRUCTURE ACCESS ISSUE 6 (Sectioizs 22.1.3-22.1.4, and 22.1.6): 

INdigital /AT& TKeiitiickt: Should the iitdeiiiiiificatioii yrovisioiis of the GT&Cgovern 
the structure access, arid ifiiot, should the iizdeiiiitificatioii yrovisioiis relatiiig to daiiiage 
to Facilities be mi ritual iii nature? 

Q. AT&T KENTUCKY WITNESS MS. FUENTES NIZIOLEK CLAIMS THAT THE 

INDEMNIFICATION PROVISIONS IN SECTIONS 22.1.3 - 22.1.4 AND 22.1.6 OF THE 

STRUCTUW, ACCESS ATTACHMENT ARE OF A LEGAL NATURE AND, BECAUSE OF 

THIS, WILL WAIT TO ADDRESS THEM IN ITS POST-HEARING BRIEF. HOW WOULD 

YOU LIKE TO RESPOND? 

A. I will simply refer the Cornmission to my prior statement at pp. 15-16 in my direct testimony. 

Otheiwise, INdigital will address whatever legal issues may apply to the indemnification provisions 

in Sections 22.1.3-22.1.4, and 22.1.6 of the Structure Access Attaclunent in its post-hearing brief. 
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IV. ATTACHMENT 08 - BONA FIDE REQUESTS 

Q. PRIOR TO ADDRESSING THE SPECIFIC DISPUTED ISSUES IN THE BFR 

ATTACHMENT, AT&T Kl3NTUCKY SETS FORTH SOME "PWJLJIMINARY 

OBSERVATIONS" REGARDING THE BFR ISSUES. IN  PARTICULAR, AT&T 

KENTUCKY CLAIMS THAT "INDIGITAL'S POSITION STATEMENT ON THE DPL, IS 

IDENTICAL FOR EVERY BFR ISSUE." (FUENTES NIZIOLEK DIRECT TESTIMONY 

AT 15:14-15). HOW WOULD YOU RESPOND TO THIS STATEMENT? 

A. AT&T Kentucky completely misfraines the BFR issues and fiindamentally rnischaracterizes 

INdigital's position when it states that INdigital makes a singular response to all ofthe BFR issues in 

dispute. I would remind ATRtT Kentucky and the Commission that, from a procedural standpoint, 

INdigital filed the initial issues matrix for the BFR Attachment. When it did so, INdigital identified 

only oiie overarching issue and, in tuni, one position statement regarding that issue. (See DPL Att. 8 

to INdigital's Petition for Arbitration). It was AT&T Kentucky who subsequently broke out the 

different sections into separate issues. But for INdigital (and as it repeatedly informed AT&T 

Kentucky's ICA negotiation team during negotiations prior to the filing of this arbitration petition), 

the BFR Attachment continues to present only oiie overarching issue. Namely, whether AT&T 

Kentucky should be compensated separately for perfonniiig a function that it is statutorily required 

to perfonn. 

Q. 

KENTUCKY AS A "FREE RESEARCH AND DEVELOPMENT ARM." 

AT&T KENTUCKY ALSO SUGGESTS THAT INDIGITAL SEEKS TO USE AT&T 

(FUENTES 

NIZIOLEK DIRECT TESTIMONY AT 14:l-2). DO YOU AGMiE WITH THIS 

CHARACTERIZATION? 
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A. No. AT&T Kentucky is by no means being asked to function as a research and development 

ann for TNdigital. Instead, INdigital sees this issue as inore of a legal requirement of AT&T 

Kentucky. As such, Ndigital will address it inore fully in its post-hearing brief. Suffice it to say for 

the time being, however, that TNdigital takes the position that AT&T Kentucky is statutorily 

obligated to respond to bona fide requests, and it lias every right to recoup its costs related to these 

requests in its rate structure for aiiy services or elements provided in response to a bona fide - or, 

literally, a "good faith" - request for the service or element. In the event that INdigital cancels a 

request, TNdigital lias agreed in Section 3.8 of this Attaclxnent to pay AT&T Kentucky its reasonable 

development costs iiicurred in connection with the cancelled request. In either case, INdigital's 

proposed language ensures that AT&T Kentucky will recoup its costs for responding to INdigital's 

bona fide requests. 
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1 BONA FIDE REQUESTS ISSUE 1 (Sectioiis 2.2, 2.3, aitd 3. 1.2): 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 

21 

INdigital: Slioiild A T& T Keittiicky receive fees for evalicatiitg, caiicelliitg, and 
iiripleiizeiitiitg boita fide reqiiests for iiitercoitiiectioit services? 

AT& TKeit tcickv: Shotild the language address coiitpeitsatioiz to A T& TKeiitiicky for costs 
iizciirred as a result of CLEC's BFR request? 

Q. AT&T KENTUCKY CLAIMS THAT "THESE [BFR] CHARGES EXIST TO 

ENSURE THAT . . . AT&T KJ3NTUCKY WILL RE PAID FOR THE WORK IT DOES." 

(FUENTES NIZIOLEK DIRECT TESTIMONY AT 16~25-28). IS THIS A LEGITIMATE 

CONCERN? 

A. No. To use a tired, yet appropriate, phrase, this is nothing but a red herring. There is no real 

threat that AT&T Kentucky will be unable to recoup appropriate compensation for its work in 

responding to a BFR under INdigital's proposed deletion of these provisions. AT&T Kentucky will 

be compensated either in the rate stiiicture for the element requested or for its reasonable costs under 

Sectioii 3.8 in tlie unliltely event INdigital cancels a BFR. 

Therefore, it is INdigital's contention, as AT&T Kentucky alleges, "that it should not 

have to pay AT&T Keiitucky for any work that AT&T Kentucky does iii order to analyze and 

evaluate INdigital's BFRs." (Niziolelt Direct Testimony at 18: 19-21 ; emphasis in original). These 

costs should instead be recouped by AT&T Kentucky by - as counsel informs me - building them 

into its rate structure for tlie element requested. 
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1 RONA FIDE REQlJESTs ISSUE 2 (Sectioii 3.3): 
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21 
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23 

24 

INdigital: 
iitipleitieiitiiig boiia fide requests for iiitercoiiiiectioiz services? 

Sliotrld A T& T Keiz tucky receive fees for evaluatiiig, caizcelliiig, aiid 

AT& TKeiituckE: Slioirld tlie costs iitcurred by AT& TKeiitircky for a Coitiplex Evaltcatioii 
be addressed tliroiigli the dispute resoltrtioii process? 

Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF MS. FUENTES 

NIZIOLEK AT PP. 19-20 IIFJGARDING ISSUE 2 OF THE BONA FIDE REQUESTS 

ATTACHMENT? 

A. Yes. 

Q. HOW WOULD YOU RESPOND? 

A. It would appear that, according to Ms. Niziolek's direct testimony, AT&T Kentucky solely 

objects to using the Dispute Resolution Process for determining whether INdigital's request qualifies 

as a complex request. Ms. Niziolek claims that the dispute resolution process 3 s  for disputes 

involving elements or wholesale products that already exist" and that using tlie dispute resolution 

process for "addressing a Complex Request Evaluation Fee is simply inappropriate." (Niziolek 

Direct Testimony at p. 2 0 5 5 ,  22-23). Yet, nowhere does tlie ICA so limit the dispute resolution 

process, aiid nothing about tlie language in the Dispute Resolution sections would appear to support, 

much less compel, her conclusion. Once again, where INdigital proposes that the parties utilize the 

dispute resolution process, AT&T Kentucky scoffs, even though AT&T Kentucky refers to the 

dispute resolution process in other sections of the ICA in constant refrain. The Dispute Resolution 

provisions are drafted generically in order to encompass a variety of potential disputes, and so the 

parties should resoi-t to those provisions when a dispute arises. 
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Q. MS. FUENTES NIZIOLEK ALSO ASSERTS THAT "AT&T Kl3NTUCKY COULD 

BEAR SIGNIFICANT FINANCIAL, RISK WHEN RESPONDING TO A CLEC'S BFR" IF 

ITS PROPOSED LANGUAGE IS NOT INCLUDED. DO YOU AGREE? 

A. No. I have difficulty understanding how proposing that the parties refer to the dispute 

resolution process for resolving complex request disputes can lead to AT&T Kentucky's significant 

financial risk. If anything, it will allow the parties equal footing to discuss the request. hi any event, 

as I have stated above and iii my direct testimony, AT&T Kentucky will have every opportunity to 

recoup its costs tllrougli appropriate rate structures or, in the event INdigital cancels its request, 

tlu-ough the caiicellatioii provision in Section 3.8 of this Attaclment. 
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1 BONA FIDE REQUESTS ISSUE 3 (Sectioiz 3.4): 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

INdinital: 
iiizpleiiieiitiitg boiza jide requests for iiitercoiiiiectioiz services? 

Sliould A T& T Keiitucky receive fees for evalriatiizg, caizcelliiig, aizd 

AT&T Keiztticky: Slioiild AT&T Keiitucky be held to a 30-day respoitse time eveiz if 
extraordiizary sitiiatioiis occur preveiitiitg A T& T Kentucky from conipletiiig its 
evalriatioiz ? 

Q. UPON €ZEVIEW OF MS. FUENTES NIZIOLEK'S TESTIMONY REGARDING 

ISSUE 3 OF THE BONA FIDE REQUESTS ATTACHMENT, HOW DOES INDIGITAL, 

RESPOND TO AT&T KENTUCKY'S CONCERNS REGARDING HAVING AN 

ADDITIONAL, REASONABLE AMOUNT OF TIME TO EVALUATE A COMPLEX 

REQUEST? 

A. After further consideration of AT&T Kentucky's position on Section 3.4, INdigital could 

agree that, for BFRs that are more complex in nature, AT&T Kentucky should be allowed a 

reasonable amount of additional time as required to respond to INdigital's request. In an effort to 

accommodate AT&T Kentucky's concern, the followiiig language iii Section 3.4 of the BFR 

Attaclmient would be agreeable to INdigital: 

Notwithstanding any other provision of this attachment, AT&T Kentucky shall, 
within thirty (30) Business Days of its receipt of CLEC's fully complete and valid 
BFR, AT&T Kentucky shall respond to CLEC by confirming whether AT&T 
Kentucky will or will not offer the new or modified Section 25 1 or 25 1 (c)(3) element 
and, if it will offer the new or modified Section 25 1 or 25 l(c)(3) element, provide a 
preliininary analysis of such element(s). If;  however, tlze CLEC's request is 
determined to be a coiiiplex request as described iiz Sectioiz 3.3 above, tlieiz AT&T 
Keiztiickv shall have a reasoizable aiiioiiizt of additioizal tiiize izot to exceed iziizetv 
(90) davs iiz order to respoizd to CLEC's request. 
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1 BONA FIDE REQUESTS ISSUE 4 (Section 3.5): 

INdieital: Sliould A T& T Kentucky receive fees for evalicatiiig, caiicelliiig, arid 
iitipleiiieiitiiig boiia fide requests for iiitercoiiiiectioii services? 

AT& T Keiitticky: Sltoiild A T& T Kcittiicky be coitipeizsated for CLEC's failure to timely 
caitcel a request wheiz AT& T Kcittiicky lias already expeiided resources for tlte 
preliiitiiiary aiialysis? 

Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY O F  MS. FUENTES 

10 NIZIOLEK AT PP. 22-23 REGARDING ISSUE 2 O F  THE RONA FIDE REQUESTS 

11 ATTACHMENT AND WHETHER A THIRTY (30) DAY CANCELLATION PERIOD IS 

12 REASONABLE? 

13 A. Yes. 

14 Q. IS INDIGITAL WILLING TO ACCEPT AT&T KENTUCKY'S PROPOSAL? 

15 A. INdigital is willing to accept the thirty (30) business day cancellation period proposed by 

AT&T Kentucky. INdigital, however, continues to dispute that portion of Section 3.5 that would 16 

require INdigital to pay AT&T Kentucky a BFR Deposit or a Complex Evaluation Fee. As I have 17 

18 stated inany times before, these costs should be adequately addressed through AT&T Kentucky's rate 

structure for tlie particular element requested, or, in the event of cancellation, through the 19 

20 cancellation provisions in Section 3.8. 

For the sake of clarity, and in light of INdigital's acceptance of the thii-ty (30) business day 21 

cancellation period, Section 3.5 should now read (with accepted language in nonnal type and AT&T 22 

23 Kentucky's language still disputed by INdigital in bold): 

24 
25 
26 
27 
28 
29 
30 

Subject to tlie caiicellatioii provisions in Section 3.8, CLEC may cancel a BFR at 
any tinie up until thirty (30) Business Days after receiving AT&T Kentucky's 
preliiiiiiiary analysis. If CLEC cancels the BFR within thirty (30) Business Days 
after receipt of AT&T Kentucky's preliminary analysis, AT&T Kentucky shall 
be entitled to retain the BFR Deposit or any Complex Request Evaluation Fee, 
minus those costs that have not been incurred by AT&T Kentucky as of the date 
of cancellation. 
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1 BONA FIDE REQUESTS ISSUE 5 (Sectioiz 3.6): 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I'di.&al: Sltorild A T& T Kerztucky receive fees for evaluating, can celliizg, aizd 
iiiiplerizeiztiiig boiza $de requests for iiztercoitizectioiz services? 

AT& T Keiztuclcv: 
Developiiieiit Rate for a new or itiodi$ed network eleitieizt? 

Should CLEC be required to provide payiizeiit of art estiiizated 

Q. AFTER REVIEWING MS. FUENTES NIZIOLEK'S TESTIMONY ON P. 24 

FtEGARDING SECTION 3.6 OF THE BONA FIDE REQUESTS ATTACHMENT, WHAT 

REMAINS IN DISPUTE? 

A. Coiisistent with my response earlier to AT&T Kentucky's preliminary observations with 

respect to the Bona Fide Request issues, the singular overarching issue involved in Section 3.6 is 

whether INdigital should be required to pay AT&T Kentucky a separate "Development Rate" when 

requesting a modified network element from AT&T Kentucky. 

Q. AT&T KENTIICKY CLAIMS THAT A CLEC SHOULD PAY AT&T KENTUCKY 

FOR THE "ADDITIONAL" DEVELOPMENT COSTS ASSOCIATED WITH A BONA 

FIDE REQUEST. HOW WOULD YOU RESPOND TO THIS ASSERTION? 

A. The simple and short response is: it will pay these costs tllrougli rates. Wliile AT&T 

Kentucky may characterize these costs as "additional," such a characterization is nothing more than a 

distraction. Again, AT&T Kentucky can and should recoup its costs through the rates it charges 

CL,ECs for the network element being requested, just as it does with every single other element of 

service it provides under this agreement. Ndigital's proposed version of Section 3.6 does not 

prevent AT&T Kentucky from doing so, and should be accepted by the Commission. 
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1 BONA FIDE REQUESTS ISSUE 6 (Section 3.7): 

10 

11 

12 

13 

14 

15 

16 

17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

27 

28 

29 

30 

INdieital: 
iriipleriieritirig bona fide requests for iritercortriectiori services? 

Should A T& T Keritricky receive fees for evalriatirig, caiicellirig, arid 

AT& T Kentuckv: Sliould CLEC be obligated to cortiitiit to acceptiiig the preliminary 
analysis and pay an estiriiated Developniertt Rate prior to AT& T Kentricky 's rnovirig 
forward? 

Q. HAVE YOU REYIEWED THE DIRECT TESTIMONY O F  MS. FUENTES 

NIZIOLEK AT PP. 25-27 REGARDING ISSUE 6 OF THE RONA FIDE WQUESTS 

ATTACHMENT? 

A. Yes. 

Q. HOW WOULD YOU RESPOND? 

A. I would start off by agreeing with Ms. Niziolek that "BFR Issue 6 is effectively the same 

issue as in BFR Issues 1 and 5." (Niziolek Direct Testiinony at p. 25: 15). The disputed provision 

states: 

3.7 As soon as feasible, but not more than ninety (90) calendar days after AT&T 
Kentucky's receipt of CLEC's BFR written acceptance of the preliminary 
analysis and payment of the estimated Development Rate, AT&T Kentucky 
shall provide to CLEC a finn price quote for the requested eleirzeizt(s). The firm 
price quote will include any additional Development Rates, the nonrecurring rate 
and the recurring rate, and a detailed implementation plan. The firm nonrecurring 
rate will not include any of the Development Rate or  the Complex Request 
Evaluation Fee, if required, in the calculation of this rate. 

For the reasons I have already discussed elsewhere in my testimony, TNdigital is opposed to any 

language that would require it to compensate AT&T Kentucky separately for a "Development Rate" 

or "Coiiiplex Evaluation Fee." 

Q. MS. FUENTES NIZIOLEK ALSO RAISES THE TIMING ISSIJE PRESENTED I N  

SECTION 3.7. AT&T KENTUCKY PROPOSES A 90 DAY TIME FRAME FOR IT TO 
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3 
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10 

11 

12 

13 

14 

PROVIDE A CLEC A FIRM PRICE QUOTE FOR THE NETWORK EL,ENIENTS 

REQUESTED. IS THIS REASONABLE AND WHY? 

A. No, it is not reasonable. If it were only ninety (90) days total from the time INdigital submits 

its request to the time of receiving a firm price quote, then it would be more reasonable. But as Ms. 

explains in her direct testimony, that is not the only time period involved. Once INdigital submits its 

BFR, it will take up to 150 days (five months) before it will get a price quote froin AT&T Kentucky: 

thirty (30) days for AT&T Kentucky to complete a preliminary analysis, thirty (30) more days for 

the CLEC to accept the preliminary analysis, and then the ninety (90) day period proposed by AT&T 

Kentucky here. That is nearly half a year. Surely AT&T Kentucky, who elsewhere iri its direct 

testimony eiripliasized how quickly the telecorni.nuriicatioiis industry changes, can understand that 

this is too long. As a result, the Corninission should reject AT&T Kentucky's proposed language for 

the price quote tiineliiie as uilreasonable. The result of striking AT&T Kentucky's proposed 

language would make the overall effect timeframe ninety (90) days from initial request to price 

quote - a much more reasonable period of t h e .  
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1 BONA FIDE REQUESTS ISSUE 7 (Sectioit 3.8): 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

INdigital: Slzoiild AT& T Kentiicky receive fees for evaliiatiizg, caizcelliizg, arid 
iitipleitzeiztiizg boiza fide requests for iiztercoizizectioiz services? 

AT& T Keiituckv: SIzoiild be coiizpeizsated for necessary work that is required to coitzplete 
the CLEC's request? 

Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF MS. FUENTES 

NIZIOLEK AT PP. 27-29 REGARDING ISSUE 7 OF THE BONA FIDE REQUESTS 

ATTACHMENT? 

A. Yes. 

Q. WHAT IS IN  DISPUTE IN THIS ISSUE? 

A. Once again, the issue is whether AT&T Kentucky should receive "additional Development 

Rates" for perfonning tasks it is statutorily obligated to perform. And, once again, I can agree with 

Ms. Niziolek that this issue is part of the same "Development Rate at issue in BFR Issue 1 [and 5 

and 61." (Niziolek Direct Testimony at p. 27:25-26). Also in dispute is INdigital's proposal to pay 

oiily those costs that are "reasonable" if it cancels a request. 

Q. 

POSITION? 

REGARDING "ADDITIONAL, DEVELOPMENT RATES," WHAT IS INDIGITAL'S 

A. It remains the same as that for Issues 1, 5 and 6. AT&T Kentucky should not receive 

"additional" or separate compensation outside of its rate structure for f~ilfilling INdigital's bona fide 

requests. These costs should be built into AT& T Kentucky's rates. 

Q. HOW DO YOU RESPOND TO MS. FUENTES NIZIOLEK'S DIRECT TESTIMONY 

REGARDING INDIGITAL'S PROPOSAL, THAT, UPON CANCELLATION OF A BONA 

FIDE REQUEST, IT PAY THE "REASONABLE" COSTS INCURRED BY AT&T 

KENTUCKY? 
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A. Ms. Niziolek's iriaiii complaint regarding INdigital's proposed language is that it '5s 

subjective and likely to lead to disputes." (Niziolek Direct Testimony at 28:27). Yet as I have 

pointed out previously, AT&T Kentucky only appears to complain about the possibility of dispute if 

the provision in question is not its proposal. Otherwise, AT&T Kentucky recommends the dispute 

resolution process. In any event, limiting AT&T Kentucky's costs to those that are "reasonable" is, 

well, reasonable. INdigital should not be burdened with AT&T Kentucky's costs, whether INdigital 

cancels a request or otherwise, if those costs are not reasonable ones. 

hi addition, Ms. Niziolek ell-oiieously claiins that "[ilf INdigital can authorize AT&T 

Keiitucky to go forward on a BFR . . . but then cancel the BFR and only compensate AT&T 

Kentucky for costs that INdigital decides, in liindsiglit, were "reasonable," then AT&T Kentucky 

could easily be left to bear most or all of the costs of BFR work that it would never have done but for 

INdigital's request." (Niziolek Direct Testimony at p. 28:28-295). INdigital's proposal does not 

allow it unilaterally to "decide, in liindsiglit," what costs are reasonable. The word "reasonable" 

simply operates as a safeguard agaiiist AT&T Kentucky's potential (or, even, incentive) to nm up 

costs for no reason when responding to a BFR. If a dispute arises between the parties regarding what 

costs are reasonable, the parties will have access to the dispute resolution provisions of the ICA to 

reach an equitable solution. 
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1 V. ATTACHMENT 12 - COLLOCATION 
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COLLOCATION ISSUE 1 (Sectioii 4.4): 

INdiEital: Sltould INdigital be liable to A T& T Keiitrccky for coiisequeiitial, iizcideiital, or 
puititive damages related to daiiiage at a co-locatioii facility? 

AT& T Keiituckv: Can the CLEC h i t  the daiiiage liability to A T& T Keittucky aizd other 
CLECs restcltiiig froiii the iizstallatioiz, operation, or maiiiteiiaizce of the CLEC's 
equipiiteiit, iitcludiiig but iiot liiiiited to froiii aiiy defect iii CLEC's equipiizeizt or its 
iiistallatioii, operatioiz, or iiiaiizteitaizce, or restcltiitg froitt the actioizs or iizaction, willficl, 
or itegligeitt, of the CLEC's eiiiployees, suppliers, or coiitractors? 

Q. AT&T KENTUCKY WITNESS MS. FIJENTES NIZIOLEK CLAIMS THAT THE 

LIMITATION OF LIABILITY PROVISIONS IN SECTION 4.4 OF THE COLLOCATION 

ATTACHMENT IS OF A LEGAL NATURE AND, BECAUSE OF THIS, AT&T 

KENTUCKY WILL WAIT TO ADDRESS THEM IN ITS POST-HEARING BRIEF. HOW 

WOULD YOU LIKE TO RESPOND? 

A. I will siiiiply refer the Commission to my prior statement at pp. 17- 18 of my direct testimony. 

Otheiwise, INdigital will address whatever legal issues inay apply to the limitation of liability 

provisions in Sectioii 4.4 of the Collocation Attachment in its post-hearing brief 
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1 COLLOCATION ISSIIE 2 (Section 10.2): 

INdigital: Sliould A T& T Keittucky have sole discretion to deterriiiiie wlietlier ni aterial 
deviations fromi tlte specificatioizs of a rii utcially agreed co-location Application coizstitute 
exceptions subject to correctioiz by a itz uttially agreed sipoii date? 

AT&T Kentcickv: Does AT&T Keiitcicky have tlie right to review and agree to tlie 
exceptions tlie CLEC has listed during tlie acceptance walk-tltrocigli ? 

Q. WAVE YOU REVIEWED MS. FUENTES NIZIOLEK'S DIRECT TESTIMONY AT 

10 PP. 30-32 REGARDING THE COLLOCATION ATTACHMENT ISSUE 2? 

11 A. Yes. 

12 Q. HOW WOULD YOU RESPOND? 

13 A. Apparently both parties are concerned that tlie other party is attempting to have unilateral 

discretion over what constitutes a inaterial deviation from the collocation Application. In my direct 14 

testimony at p. 18: 19-2 1 when discussing this issue, I stated that "AT&T Kentucky has proposed 15 

16 language that would allow it to determine in its sole discretion whether a material deviation from 

previously agreed to specifications for the collocation space is, in fact, a material deviation." (ICE. 17 

18 (emphasis in original).) In her direct testimony, Ms. Niziolek echoes my concern, but on behalf of 

AT&T Kentucky, when she states that "it is INdigital that is seeking a unilateral right to determine 19 

exceptions and what constitutes a 'material deviation' from the collocation Application." (Niziolek 20 

Direct Testimony at p. 32:6-8). 21 

With this in mind, Ndigital proposes the following language for Section 10.2 of the 22 

23 Collocation Attachment (changes in underline, bold and italics): 

24 
25 
26 
27 
28 
29 
30 

10.2 After the Physical Collocator's receipt of such notice, the Physical Collocator 
shall request within fifteen (1 5) calendar days ail acceptance walk-tlxough of the 
Collocation space with AT&T Kentucky. The acceptance walk-through will be 
scheduled on a mutually agreed upon date. Any material deviatioiis from mutually 
agreed Application specifications may be noted by the Physical Collocator as 
exceptions, which to qualify as exceptions, must be riicitciallv agreed ziaoii as 
exceptions bv CLEC arid AT&T Kentucky. The agreed upon exceptioiis shall be 
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corrected by AT&T Kentucky by a mutually agreed upon date. The correction of 
these exceptions shall be at AT&T Kentucky's expense. AT&T Kentucky will then 
establish a new Space Ready Date. 

This language should alleviate both INdigital's arid AT&T Kentucky's concerns that the other party 

6 has unilateral discretion over what constitutes a "material deviation'' under this provision. And, if a 

7 dispute arises, the parties may rely upon the Dispute Resolution provisions elsewhere in the TCA. 
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1 VI. ATTACHMENT 13 251(C)(3) UNEs 

2 UNEs ISSUE 1 (Section 1.4): 

10 
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INdiinital: SIiould Attacliiitent 13 override iiiterveriirzg law or changes in law? 

AT& 12" Kentucky: Shoicld the lartgicage clearly indicate that the provisioiis of the 
uriderlyirig agreeiiieiit are subject to declassificatioii ? Whose language should appear in 
tli e ICA ? 

Q. AT&T KENTUCKY CLAIMS THAT THE CHANGE IN LAW PROVISION IN 

SECTION 1.4 OF THE ONE ATTACHMENT IS OF A LEGAL NATURE AND, BECAUSE 

OF THIS, WILL WAIT TO ADDRESS THIS PROVISION IN ITS POST-HEARING BRIEF. 

HOW WOULD YOU LIFX TO RESPOND? 

A. I will simply refer the Coinniissioii to iny prior stateineiit at p. 19 of iny direct testimony. 

Otherwise, INdigital will address whatever legal issues inay apply to the change in law provisions in 

Section 1.4 of the UNE Attachment in its post-hearing brief. 
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1 UNEs ISSUE 2 (Sectioii 16.4): 

INdieital: Sltorcld A T& T be periiiitted to discortiiect circuits wheit the parties have been 
icitable to reach agreeiiieitt for substitute service arrangeiiteiits or elements? 

AT& T Keiittcckv: Should AT& T Keiitircky be allowed to discoizrtect or coizvert services? 

Q.  AT&T KENTUCJiY CLAIMS THAT THE DISCONNECTION PROVISION IN 

8 SECTION 16.4 OF THE UNE ATTACHMENT IS OF A LEGAL, NATURE AND, BECAUSE 

OF THIS, AT7T KENTIIJCKX WILL WAIT TO ADDRESS THIS PROVISION IN ITS 9 

10 POST-HEARING BRIEF. HOW WOULD YOU LIKE TO RESPOND? 

11 A. I refer the Cominission to my prior statement at p. 19 of my direct testimony. Otherwise, 

INdigital will address whatever legal issues may apply to the discoimection provision in Section 16.4 12 

13 of the UiW Attachment in its post-hearing brief. 

Q. IS THERE ANYTHING ELSE YOU WOULD LIKE TO ADD? 14 

A. Yes. Ms. Niziolek, who was not irivolved in the many ICA negotiation telephone calls 15 

16 between INdigital and AT&T Kentucky, misstates INdigital's position in her testimony when she 

states that "INdigital has not provided counter language" to AT&T Kentucky's proposed language. 17 

(Niziolek Direct Testiiiiony at 34:27). To the contrary, INdigital's "counter language" is Section 18 

19 16.4 without AT&T Kentucky's proposed language in bold. In other words, Ndigital's counter 

proposal is the portion of Section 16.4 that is in normal font type with AT&T Kentucky's additional 20 

21 language removed. It would, thus, read as follows: 

22 
23 
24 
25 
26 
27 
28 
29 
30 

16.4 Notwithstanding anything to the contrary in the Agreement, including any 
amendinerits to this Agreeinent, at the end of the applicable transitional period, 
unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, 
under Section 14.1 . l  above of this Agreement, and if CLEC and AT&T Kentucky 
have failed to reach agreerrieiit under Section 14.4.1 above of this Agreement as to a 
substitute service arrangement or element, then AT&T Kentucky may convert the 
subject element(s), whether alone or in combination with or as part of any other 
arrangeriient to an analogous resale or access service, if available, at rates applicable 
to such analogous service or arrangement. 
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1 VII. ATTACHMENT 15 - CHC (COORDINATED HOT CUTS) 
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CHC ISSUE 1 (Section 3.5): 

INdieital: Slioiild AT& T be required to work cooperatively with INdigital prior to 
siisperzdiitg CHC/OC service? 

AT& T Keiztiickv: Shoiild laiigiiage be iizcluded to enable AT& T to suspend CHC/OC 
activity due to iiiiaitticiyated heavy work loads/activity periods? 

Q. MS. FUENTES NIZIOLEK CLAIMS IN HERDIRECT TESTIMONY AT P. 35~17-19 

THAT INDIGITALJ'S PROPOSED LANGUAGE WILL "NOT ALLOW AT&T Kl3NTUCKY 

THE FREEDOM TO MAKE [I DECISION[S]" TO "DETERMINE THE AVAILABILITY 

OF CHCs BASED UPON C U W , N T  AT&T KENTUCKY WORKLOAD." IS THAT TRUE? 

A. Not at all. INdigital's proposed language for Section 3.5 of Attachment 15 simply states that 

"AT&T Kentucky shall work cooperatively with CL,EC regarding the availability of CHC/OC 

service during unanticipated heavy workload/activity periods." Compare this with AT&T 

Kentucky's proposed unilateral language: "AT&T Kentucky reserves the right to suspend the 

availability of CHC/OC service during unanticipated heavy workloadactivity periods." hi the 

starkest of terms, this issue presents a choice between cooperation and unilateralism. As I stated 

previously in my direct testimony, because suspension of CHCs can lead to out-'of-service periods, 

all INdigital asks from AT&T Kentucky is that it cooperate with INdigital so that INdigital is 

prepared during these periods. 

Q. MS. FUENTES NIZIOLEK ALSO STATES ON P. 36 OF HER DIRECT 

TESTIMONY THAT THIS IS AN ISSUE THAT APPLIES TO ALL CLECs AND, BECAUSE 

OF THIS, AT&T KENTUCKY MUST MAKE SURE THAT ALL CLECs ARE TREATED 

EQIJALLY. HOW WOULD YOU RESPOND? 
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A. Due to tlie nature of INdigital's core business, it should be of little surprise that tlie way 

AT&T Kentucky has traditionally done business with other CL,ECs is somewhat challenged in this 

proceeding. INdigital presents AT&T Kentucky with new CIRCUMSTANCES, but that is part of 

conipetitioii - it forces dominant coriipaiiies like AT&T Kentucky who have become entrenched in a 

certain way of doing tliiiigs to innovate. Ms. Niziolek appears to recognize this in her testimony 

when she states that "AT&T Kentucky [inay] need[] to have the opportunity to retliiilk tlie situation" 

regarding how it currently approaches CHC service. (Niziolek Direct Testiinony at 36: 18-20). 

While tlie thist  of her stateirieiit is clearly cautioiiary (AT&T Kentucky may possibly have to 

"suspeiid CHC/OC activities for a giveii period of tinie" if it is required to work cooperatively with 

CLECs), it is unclear to INdigital how requiring AT&T Kentucky to be cooperative with CLECs so 

that they can prepare for potential out-of-service periods is a bad thing for customers. In light of 

INdigital's core business - providing emergency telephone service to PSAPs - such a "retliinlting" of 

the way AT&T Kentucky does business may be the difference between life aiid death. 

For these reasons, the Corninksion should accept INdigital's proposed language in Section 

3.5 of Attaclmieiit 15. 
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VIII. CONCLUSION 

Q. 

MATTER? 

A. I would request that the Commission resolve the outstanding disputed provisions identified 

by the parties in the joint issues matrices and as discussed within rriy direct and rebuttal testimony in 

INdigital's favor. 

Q. 

A. Yes. 

WHAT ACTION WOIJLD YOU HAVE THE COMMISSION TAI(E: IN THIS 

DOES THIS CONCLUDE YOUR TESTIMONY? 
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