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COMMONWEALTH OF KENTUCKY 
BEFOW, THE PUBLJC SERVICE COMMISSION 

In the Matter of 

Petition of Commuiiications Venture ) 
Coiyoratioii, d/b/a INdigital Telecoiii for ) 
Arbitration of Cei-taiii Terms aiid Conditions ) 
of Proposed Iiitercoiuiectioii Agreement ) 
with BellSouth Telecoiiiinuiiicatioiis, Iiic., ) 

Coiniiiuiiicatioiis Act of 1934, as Amended ) 
by the Telecomiiiuiiicatioiis Act of 1996 ) 

d/b/a AT&T I<entucky, Pursuant to tlie 1 

Case No. 2009-00438 

INDIGITAL TELECOM'S 
INITIAL BRIEF ON THE THRESHOLD ISSUE 

CoiiiiiiLiiiicatioiis Venture Corporation, d/b/a INdigital Telecoiii ("INdigital Telecom"), by 

coiiiisel, submits its initial brief oil tlie tliresliold issue presented by its petition (tlie "Petition") before 

the Public Service Coiiiiiiissioii of the Coininonwealth of Keiituclcy (the "Coiiniiission") pwsuant to 

Section 252(b)' of the Comi7iuiiications Act of 1934, as aineiided by tlie Telecoiiniiunications Act of 

1996 (tlie "Act"), ICRS Chapter 278, a id  tlie regulations promulgated thereunder, to arbitrate cei-tain 

tei-ins aiid coiiditioiis of a proposed iiitercoiiiiectioii agreeinelit (tlie I'ICA'') between INdigital 

Telecoiii aiid BellSoiith Telecoiiiinuiiicatioiis, Iiic., d/b/a AT&T Kentucky ("AT&T I<eiitucky") 

(collectively the "Pai-ties"). In support of its brief, INdigital states as follows. 

INTRODUCTION 

I. Procedural Posture 

This brief addresses a threshold issue to INdigital Telecom's Petition for arbitration. The 

issue regards the appropriateiiess of including issues related to INdigital Telecoiii's provision of 

coiiipetitive 9 1 I /E9 1 1 services iii tlie cui-rent arbitration proceedings. The Parties and the 

Coi-niiiission have agreed that addressing this issue at the outset will help to define the scope of 

' 47 U.S.C. 9 252(b). 



subsequent testimony and the final hearing. Tlie Parties are to submit siiiiultaiieous initial briefs on 

tlie matter. Siniultaiieous reply briefs will follow. This is INdigital Telecom's initial brief on the 

tluesliold issue. 

11. The Threshold Issue. 

Tlie threshold question in this proceeding is whether the issues presented by INdigital 

Telecoiii's Petition regarding competitive 9 1 1 /E9 1 1 service are appropriate for arbitration wider 

Section 252 of the Act or applicable state law. While this appears to be aii issue of first impression 

in ICentucky, several other state coimiissions have addressed the same tluesliold question with the 

majority concluding that the issues presented are appropriate for arbitratiom2 Specifically, these 

state coiiiniissions have found that tlie type of competitive 91 1/E911 service that INdigital Telecorn 

provides is "teleplioiie excliange service'' as defined by tlie Act - tlius, entitling competitive 

91 1/E911 service providers to Section 25 l(c) iiitercoiuiection and Section 252(b) arbitration under 

the Act. At least one other state coniiiiission recently found that it had concurrent jurisdiction tinder 

state law to address the issues presented by INdigital Telecoiii's request for intercomiection in that 

state3 hi addition, a number of other state coiiimissions have at least implicitly agreed that tlie 

' See, for example, Ohio Case No. 07-1280-TP-ARJ3, Iii the Matter of the Petitioii o fh trado Coiiziiziirzicatioiis 
Iiic. for Arbitration Puisuan t to Sectioii 2.52(b) of the Coiiziiiiiiiicntioris Act of I934, as Aiizerzded, to Establish aii 

Iiitercoiziiectioiz Agiwwient with the Ohio Bell TeIe]dione Company d/b/a AT& T Ohio, Arbitratioii Award (Ohio 
Public IJtilities Coiimiission, March 4,2009) affdon rehearing (June 17,2009); North Carolina Docket No. P-1887, 
Sub 2, I I I  the Matter of Petition of Iiitrado Coiiziiitiizicatioiis Iiic. for Arbitivtioii Piirsiiaiit to Section 2.52(b) of the 
Coiiiiiiiiiiicatioiis Act of 19.34, as Aiiieiided, with BellSouth Telecoiiiiiiiiizicntioiis, Iiic. d/b/a A T&T North Caroliiici, 
Arbitration Older (North Carolina LJtilities Coinmission, April 24, 2009); California Decision No. 01-09-048 in 
Application 00- 12-025, In the Mattei. of the Petitioii of SCC Coiiziituiiicntioiz.r Corp. ,for Arbitration Piirsiiaiit to 
Sectiori 2.52(b) of the Telecoiiziiziriiiccitions Act of I 9 9 G  to Establish cui Iiitercoiiiiectioii Agreenzeizt with SBC 
Coiiiiiiiiiiicritioiis Iiic , Opinion Affirming Filial Arbitrator's Report and Approving Interconnection Agreement, 
(California Public Utilities Conimission, Sept. 20, 2001). 

Iiidiaiia Utility Reg. Coiimi. Cause No. 43499, In the Matter of the Joint Coiizplaiiit of Conziiziiiiicatioiis 
Venture CoiyJoivtioii d/b/ci INdigital Telecoiii; the Indiana Wii-eless Eiikaiiced 9- I -  I Advisoiy Board; Beiztoiz Coiriity, 
Iiidiaiia, as the Beritoii Coiriity PSAP Operator; and Carol1 County, Iiidiaiia, as tlie Cai.011 Coiiizty PSAP Opeintor, 
Agaiiist Iiidiciiia Bell Telephoiie Coiizpariy, Inc., d/b/ci A T&T Indiana, Concerning Corznectioii of Wiidess Eiihaiiced 
9-1- I Circuits aiid Related Services to Facilities Located at Public Safety Answering Points and AT&T's Re$isal to 
Peiniit Sirch Coiiiiections~foi' Provisiori of Wireless Eizkaiiced9-l-IService, arid Request,for the Indiana Reggulatoiy 
Coiiiiiiissioii to Order Necessary Coiiriectioiis arid Deterniiiie Reasonable Terins, Conditions and Coinpensation, Final 
Order (I.U.R.C., Feb. 10, 2010); see also Indiana Cause No. 43277, In the Matter of the Coniplairit of 
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issues are appropriate for arbitration wider Section 252 of tlie Act as these state coiiiiiiissioiis have, 

in fact, arbitrated ICAs tliat included iiitercoiiiiectioii provisions for competitive 9 1 1 /E9 1 1 servicc4 

Taking tliese other state coinmission decisions into consideration, at least two tliiiigs are 

clear. First, coiiipetitive 91 l/E911 service like tliat provided by INdigital Telecorn is already being 

implemented in a number of other states. Many of these states sliare I<entLicky's border (Oliio, 

Indiana, and West Virginia) aiid have either already determined that competitive 9 1 1/E9 1 1 service 

providers are entitled to arbitration under tlie Act aiid / or state law, or they have assumed as iiiucli. 

In any event, the citizens of these states are already beiiefitiiig froin access to high-quality, 

tecliiiologically advanced 9 1 1 services made possible by the competition envisioned by tlie Act. 

Second, regardless of tlie miderlyiiig rationale, the basic legal / regulatoiy answer to tlie 

threshold question is clear. The issues presented by Ndigital Telecom's Petition are not only 

appropriate for arbitratioii, but tlie Act aiid applicable state law entitles INdigital Telecorn to have 

these issues arbitrated. 

Coiiziiiuiiicntioiis Ventwe Corpoiztioii d/b/a INdigital Telecoiii Agaiiist Verizoii North, Iizc. aiid Coiztel ofthe Soutli, 
liic. d/b/a VeiYzoii North Systeiiis Coiiceriiiiig the Rej iml  of Verizoiz to Allow Coiiizectioii of INdigitalls. Wireless 
Eiiliaiiceri 91 I Tele$me Systeiii Seiviiig Public Service S(fety Aiisweriizg P oiiits aiid INcligitalls. Request,for the 
Iiidiaiia Regulatory Coiiiiiiissioii to Ordei. tlie Coiiiiectioii Uiidei. Reasonable Tei.iiis, Coizditioiis arid Coiiipeiisatioii, 
Filial Order (Indiana Reg. Coiiuii., Nov. 20, 2008) 

West Virginia Case No. 08-0298-T-PC, Iiitrndo Coiiziiiirriicntioiis, liic. mid Verizoii West Virgiiiia lnc., P etitioii 
Joi. Ai.biti*citioii filed Piirsiraiit to $2.52(27) of 47 1 J S  C. aiid 1.50 C.S.R. 6.15.5, Asbitmtion Award (West Virginia 
P.S.C., Nov. 14, 2009); Indiana Cause No. 43277, lii the Matter of the Coiiiplaiiit of Coiiiiiiiiiiicntioiis Venture 
Coipoixtion d/b/{i INdigital Telecoiiz Agaiiist Verizoii North, liic. aiid Coiitel of the Soittk, hic. d/b/a VeiYzoii North 
Systeiiis Coiiceriiiiig tlie R<fiis(il of VeiYzoii to Allow Coiiiiectioii of INdigitaIk Wireless Eiikaiiced 91 I Telephone 
Sjtsteiii Seiviiig P irblic Senlice Safety Aiiswering P oiiits and INdigitalk Request ,for the hzdiaiza Regulatoiy 
Coiiiiiiissioii to Oidei. the Coiiiiectioii Uiiclei- Reasoiiable Teriiis, Coliclitions arid Coiiipeizsatioii, Filial Order (Indiana 
Reg. Coiiuii., Nov. 20, 2008); Ohio 08-1 98-TP-ARB, 111 the Matter ofthe P etitioii of liitrado Coiiiiiziiiiicntioiis, liic. 
.for Ai.bitratioii of/iitei.coiiiiectioii Rates, Tei.iiis, arid Coiiditioiis aiid Related Ai.i+cingeiizeiits with Verizoii North Iizc., 
P iirsiraiit to Section 2.52(1,) ojthe Telecoiiiiiziriiicntioiis Act o f1  996, Arbitration Award (Ohio P.U.C., June 24, 2009); 
Maryland Case No. 9 138, Iii the Matter oftlie P etitioii of/iiti.ado (=0iiziiiirizicatioiis liic. for Arbitratioii to Establish an 
Iiiteimiiiiectioii Agixwiieiit with Verizoii Marylaiid Iiic. P irrsiiaizt to the Fedei-a1 Telecoiiiiiiiiiiicntioiis Act, Proposed 
Order (Maryland P.S.C., Nov. 13,2009); Massachusetts D.T.C. 08-9 P etitioii for Arbitratioii of an Iiitercoiiiiectioiz 
Agiwmeiit behveeii Iiitrnrlo Coiiiiiiiriiicntioi?s Inc. aiicl Verizoii New Eiigland Iizc. d/b/a Verizoii Massachusetts, 
Arbitsatioii Order (Mass. Dept. of Telecoiimi. and Cable, May 8, 2009). 
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A. Authority under Sections 251 and 252 of the Act. 

The competitive 9 1 1/E9 1 1 service provided by INdigital Telecom is "telephone exchange 

service" as defined by Section 153(47) of tlie Act.' Because of its status as a 'Yeleplioiie exchange 

service," tlie issues presented by INdigital Telecoiiik Petition fall squarely within tlie framework of 

Sections 25 1 and 2.52 of tlie Act, entitling it to both iiitercoiiiiectioii and arbitration. Specifically, 

Section 25 l(c) of tlie Act requires inciuiiibeiit carriers like AT&T Kentucky to provide 

intercoiuiectioii to requesting carriers like TNdigital Telecoiii,6 aiid Section 252(b) of tlie Act 

iiiaiidates that INdigital Telecom is entitled to arlitratioi~.~ 

Alternatively, even if INdigital Telecom's coinpetitive 91 1/E911 sei-vice did not satisfy tlie 

requirements for "teleplione exchange sellrice" under Section 153(47) (which it does), and therefore 

tlie issues presented fell outside of AT&T I<eiitucky's Section 25 1 (c) intercoiuiectioii duties (which 

they do not), Section 252 of the Act would entitle INdigital Telecoiii to arbitration of these 

issues. Section 252(b) of tlie Act plainly states that INdigital Telecom is entitled to have "aiiy open 

47 U.S.C 1.53(47) defines "telephone exchange service" alternatively as "(A) service within a telephone 
exchange, or within a coiuiected system of telephone exchanges within the same exchange area operated to fimiisli to 
subscribers iiitercoiiuiiLiiiicatiiil: service of the character ordinarily furnished by a single exchange, and which is 
covered by the exchange service charge," or "(B) comparable service provided through a system of switches, 
transmission equipment, or other facilities (or combinatioii thereof) by which a subscriber can originate and terninate 
a telecoiiuiiuiiicatioiis seivice." 

47 U.S.C. 2.5 l(c) provides in pertiiieiit part: 6 

(c) Additional obligations of incumbent local exchange carriers. In addition to the duties contained 
in subsection (b), each incumbent local exchange carrier has tlie following duties: 

(1) Duty to negotiate. The dutv to negotiate in good faith in accordaiice with section 252 the 
particular t e r m  and coiiditioiis of agreements to fiilfill the duties described in 
paragraphs ( 1) through (5) of subsection (b) and this subsection. The requesting 
telecoiiiiiiuiiicatioiis carrier also has the duty to negotiate in good faith the t e r m  and 
coiiditioiis of such agreements. 
(2) Intercoiuiection. The duty to provide, for the facilities and equipment of any 
requesting telecoii~iiuiiicatioiis carrier, intercoiuiectioii with the local exchange carrier's 
network- 

(A) for the transmission and routing of telephone exchange service and exchange 
access. 

47 U.S.C. 252(b) provides that "[dluriiig the period from the 135th to the 160th day (inclusive) after the date on 
which an incuiiibent local exchange carrier receives a request for negotiation under this section, the carrier or any 
other party to the negotiation may petition a State comnission to arbitrate any open issues." 
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issues" presented by its Petition arbitrated by the The Section 252 arbitration process 

has generally been understood to apply to Section 25 1 agreements, aiid not just those agreements 

addressing solely 25 1 (c) issues. Neither the initial negotiations between the Parties nor the 

subsequent arbitration by the Coiiiiiiission is, therefore, limited to Section 25 1 (c) issues. 

€3. Concurrent state law authority. 

In addition to the mandate of Sections 251 aiid 252 of the Act, the Commission has 

concui-rent state law authority to exercise jurisdiction over the parties aiid deteiiniiie appropriate 

t a m s  and coiiditioiis for the 9 1 1/E9 1 1 issues presented by INdigital Telecoiii's Petition. The 

Coiiiinissioii is the agency that has been authorized by both state9 and federal law to regulate the 

rates aiid services of telecommmiicatioiis providers in ICentucky. The provision of 91 1/E9 1 1 service 

is no exception. hideed, the Kentucky Legislature has made the specific finding that "[sltate-of-the- 

art telecoiniiiuiiicatioiis is an essential eleiiieiit to the Commonwealth's initiatives to improve the 

lives of Keiitucky citizens, to create investment, jobs, economic growth, and to support the Kentucky 

Imiovatioii Act of 2000," and that ll[c]o~isu~iier protections . . .for access to eiriergeiicy services 

including enhanced 9 1 1 must coiitiiiue."l0 

T~ILIS, although INdigital Telecoiii believes that the fiaiiiework provided by Sections 25 1 and 

252 of the Act is the most appropriate one for addressing the issues preseiited by its Petition, 

iiumeroiis provisions of KRS Chapter 278" in conjunction with Sections 253 and 261 of the Act 

provide additional authority for the Commission to tale an active role in regulating the teiiiis aiid 

conditions regarding how 9 1 1/E9 1 1 services will be provided in Kentucky. In any event, due to the 

significant public safety aiid welfare components involved in the provision of 91 1/E911 service, 

47 1J.S.C. 252(b). 
See KRS 278 040 (providing that tlie Coiiuilissioii "shall have exclusive jurisdiction over the regulation of rates 

a i d  service of utilities" and to "adopt. . . reasonable regulations to iniplenient tlie provisions of KRS Chapter 278"). 
I o  KRS 278.546. 

See, for exaiizple, KRS 278.030, KRS 278.040, IUiS 278.260, and KRS 278.530. 
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there caii be no doubt that the Commission should play a critical role in overseeing aiid reviewing 

tlie rollout of coiiipetitive 91 1/E911 services. To that end, both tlie Act aiid ICentuclty state law 

support tlie Commissioii's iiivolveiiient in arbitrating the issues presented here. 

For these reasons, and as explained iiiore fully below, tlie Coiiimissioii iiot only can, but 

should, arbitrate tlie issues relating to INdigital Telecom's provision of competitive 9 1 1/E911 

service. 

111. Sections 251 and 252 of the Act Provide the Necessary Framework for Interconnection 
to the PSTN for CLECs Like INdigital Telecom. 

The practical reality lurltiiig behind tlie threshold issue in this case is tliat of competition. 

INdigital Telecoiii seelts to provide the Commonwealth with a competitive, state-of-the-art 

alteiiiative to tlie legacy 9 1 1 systems cui-mitly provided by incumbent local exchaiige carriers 

("IL,ECs") lilte AT&T ICeiituclty. It would provide clioice to PSAps where there currently is none. 

And, it would exponentially improve the reliability and public safety response to wireless 91 1 users, 

where today in ICeiituclty wireless 91 1 calls are midiandled "thousaiids of times a 

Ultimately, Sections 251 and 252 of the Act entitle INdigital Telecoiii, as a competitive 

provider of telephone exchange service, to interconnection and iiiteroperability arrangements with 

ILECs such as AT&T Kentucky. Indeed, it is an absolutely necessary coinpoiieiit in order for 

INdigital Telecoiii to provide its coiiipetitive 91 1/E911 services to ICeiituclty eiid users. INdigital 

Telecoiii's entry into the local telecommuiiicatioiis market in Kentucky will promote tlie reliability 

aiid redundancy critical to public safety. 

'' As recent as Feb 1 1,2010, the legacy 91 1 system in I<eiitucky misiouted a 91 1 call from a cellularplione end 
usel I See, "PRP 9 1 1 Call Sent Out of State," http://www.wave3.coii~Global/story.asp'?S=l1973854 (last visited Feb. 
19,2010) (cellulai phone user called 9 11 from L,ouisville, KY suburb because teenage children were inside a buixing 
house, but was transfemed to a Sellersburg, IN PSAP for help. According to officials, this type of mistake "happens 
thousands of times a year") (eniphasis added). 

'' 47 tJ.S.C 5 25 l(c). 
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Sections 25 1 and 252 of tlie Act were intended to facilitate "[vligorous competition," which 

Congress understood "would be impeded by technical disadvantages and other handicaps that 

prevent a new entrant fi-om offering services that coiisuiiers perceive to be equal in quality to tlie 

offerings of incumbent LECS." '~  They establisli a "procompetitive, deregulatory iiatioiial policy 

framework designed to accelerate rapid private sector deployment of advanced telecoilvnuiiicatioiis 

and infoniiation tecliiiologies and services to all Americans by opening all teleconirnunicatioiis 

inarltets to Tli~is, tlie process established by Sections 25 1 and 252 along with tlie 

FCC's implementing rules eliiiiiiiates tlie barriers to entry, giving coiiipetitors like INdigital Telecorn 

"a fair oppoi-tuiiity to compete in tlie iiiar1etplace."l6 Indeed, tlie opening of tlie local exchange 

niarltet to competition was "iiitended to pave tlie way for eldialiced competition in glJ 

telecomiiiwiicatioiis marltets, by allowing glJ providers to enter glJ rnarltets." ' 
Like other coiisuiiiers of telecomiiiLiiiicatioiis services who have benefited from tlie 

competition eiicoiiraged by Sections 25 1 and 252 of tlie Act, Kentucky public safety entities and 

coiisuiiiers deserve coiiipetitive choices as well as state-of-the-art tecluiologies. INdigital Telecoin's 

network delivers these choices and technologies while at tlie same time fully accoiriinodatirig both 

legacy analog services and the LP-based services being offered today, inany of wliicli are not 

supported by existing 9 1 1 networlcs. Ndigital Telecom's network can also readily adapt to tlie 

tecliiiologies of tomorrow. INdigital Telecom's entry into the Ikntuclty marltet will "enable tlie 

public safety community to focus on future needs ratlier tlian requiring more from legacy systems, 

' 4  litipleiiieritatioii of the L,ocal Coiiipetitioii Provisions in the Telecoiiiiizrniicatiaiis Act of I99G; hiteiroiznection 
behveeii L,ocal Exckange Carriels arid Coiiiiiiei*cial Mobile Radio Seivice Providers, 1 1 FCC Rcd 15499, fi 16 (1 996) 
("Local Coiiipetitioii Order"), affci b y  AT&T Corp v, l o ~ ~ a  (/tils. Bd., 525 1J.S. 366 (1999). 

Provision o j  Diizctoiy Listing Inj5oi.iiiation uiidei. the Telecoiiznziriiicatioiis Act o f 1  934, As Aiiieiided, 16 FCC 
Rcd 2736, 11 5 (200 1) ("Directoiy Listing Oidei."). 

Local Coiiipetitioii Order 11 18. 

I 5  

I6 

"  oca^ Coitipetitioii Order 7 4. 
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offer more redundancy and flexibility, and contribute greatly to improving compatibility between 

public safety systems that operate using different proprietary standards."" 

In order for JNdigital Telecom to provide its coiiipetitive 91 l/E911 services to Kentucky end 

users, INdigital Telecoiii must interconnect with IL,ECs, like AT&T Kentucky, that control a 

significant majority of tlie local excliange marltet, and consequently, tlie coiisuiiiers that iiialte 9 1 1 

calls destined for PSAPs that will be served by JNdigital Telecom. The appropriate method for 

achieving such interconnection is tlirougli tlie framework established by Sections 25 1 and 252 of the 

Act, whicli were designed for tlie very purpose of promoting competition by facilitating tlie 

iiitercoiiiiectioii of new entrants to tlie PSTN to ensure tlie interoperability of co-carrier ~ietworlts.'~ 

Indeed, when Congress amended tlie Act in 1996 to open local exchange inarltets to 

coiiipetition,20 it recognized that an IL,EC like AT&T Kentucky would liave tlie iiiceiitive to thwart 

competition. It therefore established tlie negotiation and arbitration process under Sections 2.5 1 and 

252 of the Act, wliicli conferred upon competitive carriers, like INdigital Telecom, not only tlie right 

to intercoimect, tmt tlie riglit to do so 011 fair and pro-competitive telms." 

INdigital Telecoin cannot offer its competitive 9 1 1/E911 services in Kentucky without 

interconnecting to tlie PSTN, and AT&T ICeiituclty, in this instance, is the gatelteeper to that 

network. Sections 2.5 1 and 252 of tlie Act were designed to protect competitors from experiencing 

uiireasoiiable delays in eiiteriiig a marltet controlled by incumbents.22 Unlike typical commercial 

l 8  Recoiiiiiieiiciatioris of the Iiickpeiicht Pariel Reviewiiig the Iiiipact oj'Hwricaiie Kcitriiin 011 Coi12ii2iir2icatioiis 
Nefivoikx, 22 FCC Rcd 10.541, 11 74-7.5, 80-82 (2007) ("Kcitiiiin Orclei."). 

Local Coiiipetitioii Oider at 1 10. 19 

"Telecoi~iiuiiications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (1996) (codified at47 U.S.C. $ 0  151, etseq. 
(1996) (purpose of the Act is "[t]o promote competition and reduce regulation in order to secure lower prices and 
higher quality services for American teleconiiiuiiications coiisuiiiers and encourage the rapid deplovment of new 
telecoiiiminications technologies") (emphasis added). 

Seegeiieral(y47 U.S.C. $$ 151, 152. 
J 7  -- See, foi, exciiizplc, ,4 T&T Coiiiiizwis. $ys. v Pacific Bell, 203 F.3d 1183, 11 86 (9th Cir. Cal. 2000) ( " t k  strict 

timelines contained in the Telecoii~unicatioiis Act indicate Congress' desire to open up local exchangemarkets to 
conipetitioii without undue delay"); see also GTE South, h c .  1). hlorrisan, 199 F.3d 733, 744 (4th Cir. 1999) 
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agreements wliere both parties may have an incentive to reach a mutually beneficial outcome 

through agreement, ATRLT Kentucky has generally demonstrated a iiioiiopolistic reluctance to 

willingly enter into such agreements. Thus, arbitration is necessary to ensure that conipetitors like 

INdigital Telecom with unequal bargaining power have their rights protected.23 Section 252 of the 

Act in particular is designed to address tlie very unequal bargaining power niaiiifest in negotiations 

between IL,ECs and competitive local exchange carriers ("CL,ECs") in order to advance Congress's 

goal of increased co~iipetition.'~ 

INdigital Telecoiii's right to iritercoiinectioii and arbitration is well-established. As tlie FCC 

has recognized: 

absent intercoimectioii between the iiicuiiibeiit L,EC aiid tlie entrant, 
the customer of tlie entrant would be unable to complete calls to 
subscribers sewed by tlie incumbent L,EC's network. Because an 
iiicuinbeiit L,EC cui-reiitly serves virtually all subscribers in its local 
sewing area, an iiicumlmit LEC has little economic incentive to 
assist new entrants in tlieir efforts to secure a greater share of that 
iiiarltet. An iiicuiiibeiit L,EC also has the ability to act on its incentive 
to discourage entry and robust coiiipeti tioii by not iiitercoiviecting its 
network with the new entrant's network or by iiisistiiig on 
supraconipetitive prices or otlier unreasonable conditions for 
tei-iiiiiiatiiig calls from the entrant's custoiiiers to the incumbent LEC's 
subscribers .25 

Congress addressed these problems in tlie Act by requiring IL,ECs to enter into ICAs with new 

CLEC entrants to the iiiarltet on just, reasonable, and nondiscriminatory terms, enabling tlie 

competitor's custoniers to place calls to aiid receive calls from the ILECs' subscribers.26 INdigital 

("Congress intended that competition under the Telecoi~iiuiiications Act take root 'as quickly as possible"') (citing 
H.R. Rep. No. 104-204 at 89 (1995)). 

l3 Local Conzpetition Oidei- at f 4 1 (noting the "significant imbalances in bargaining power"). 
Local Coiizpetitioiz Order at f 15 (tlie "statute addresses this problem [of the incumbent's 'superior bargaining 

power'] by creating an arbitration proceeding in which the new entrant may assert certain rights"); see also id. f 134 
(noting that because it is the new entrant's objective to obtain services and access to facilities from the incumbent and 
thus "has little to offer the incumbent in a negotiation," the Act creates an arbitration process to equalize this 
bargaining power). 

" LOCO1 ~ O i i l / J e ~ ~ ~ l ~ / l  Ol.Clel' 11 10. 
Local Conipetition Oidei. 111 10- 1 1, 13 
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Teleconi's request for intercoimectioii aiid arbitration is premised upoil tliese very priiiciples. It 

siniply cannot provide its competitive 9 1 1/E9 1 1 services in ICentuclcy without interconnection to the 

PSTN as provided for under Sections 25 1 and 252 of tlie Act. 

IV. The Introduction of Competitive 911/E911 Service to the Kentucky Market Will 
Further the Expressed Goals of Congress. 

It is uiideiiiable that 91 1/E9 1 1 service is critically important to tlie public switched telephone 

network (tlie "PSTN")~ 9 1 1/E911 service "saves lives and property by helping emergency services 

personnel respond more quicltly and efficie~itly."~~ INdigital Telecom, a certificated CL,EC in 

Kentucky, is focused on improving 9 1 1/E9 1 1 services tlu-ougli reliable, teclinologically advanced, 

Iiigh-quality telephone exchange service that is interconiiected with tlie legacy system of AT&T 

ICentucky. To that end, INdigital Telecoin stands ready to offer ICentucky counties, public safety 

agencies, and Public Safety Answering Points ("PSAPs") a competitive alternative for their 

91 1/E911 service - a service that has historically been monopolized by AT&T ICentucky. 

INdigital Telecom, however, cannot offer its iniiovative 91 1/E911 service to Kentucky end 

users without first establishing mutually beneficial interconnection aiid interoperability arrangements 

with AT&T I<entucky because AT&T ICentucky controls access to tlie PSTN itself. liitercoimection 

with AT&T Kentucky, therefore, is essential. Without interconnection, AT&T Kentucky's elid users 

will not be able to reach or "intercoi7iinunicate" with INdigital Telecoink end users, depriving thein 

of tlie innovative 9 1 1/E9 1 1 services INdigital Telecoiii provides. Moreover, interconnection 

between the parties will serve to meet the goal of eiisuring that "Americans have access to aresilient 

and reliable 91 1 system irrespective of tlie teclviology used to provide tlie 

'' Revisioii of rke Coiiiiizissioii 's Rirles to Eiiswe Coriiparibility wit11 Eiiliaiiced 91 I Eiiieigeiicy Calling Systems, 

" Kat1 ilia Order at 11 96. 
1 1 FCC Rcd 18676, 11 5 (1996) ("Eiihariced 91 I Coinpatibility Order."). 
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INdigital Telecom's competitive 9 I 1/E9 1 1 telephone exchange service directly responds to 

the goals of Congress aiid tlie Federal Coniinriiiicatioiis Commission (tlie "FCC") by providing 

"meaningful automatic location ideiitificatioii infoniiation that pennits first responders to render aid, 

regardless of tlie tecluiology or platfonn employed" by tlie ~a l l e r .~ '  As tlie FCC has detenniiied, it is 

imperative that public safety officials receive "accurate and timely infomation conceniiiig the 

cui-rent location of an individual who places an eiiiergeiicy call, iiotwithstaiidiiig the platfonii or 

tecluiology wed by tlie provider or tlie iiieaiis by which tlie individual places tlie 

STATEMENT OF FACTS 

INdigital Telecoiii is a CL,EC certificated aiid authorized by tlie Coiiimission to provide 

competitive local exchange service in I<entucky. INdigital Telecoiii's business model is unique in 

this state. Its principal service offerings are focused on bringing effective competition to, among 

other areas, tlie 9 1 1/E9 1 1 services niarltet in ICentucky througli reliable, tecliiiologically advanced, 

higli-quality telephone exchange service that will be intercoiuiected with tlie legacy AT&T Kentucky 

system. To the best of INdigital Telecoiii's ltnowledge, its entry into tlie ICentucky marltet will, for 

the first time, present many PSAPs aiid related public safety entities in the Coiiimonwealth with a 

competitive alternative to tlie traditional monopoly held by AT&T Kentucky over the routing aiid 

switching of 9 1 l/E9 1 1 calls. 

INdigital Telecom is already providing its 91 1/E911 service in India~ia .~ '  In fact, INdigital 

Telecom was chosen by tlie Indiana Wireless Enhanced 91 1 Advisory Board to design, coiistiiict, 

'' Wireless E91 I Locatioii Acciii.acy Reqiiireiiieiits, 22 FCC Rcd 10G09,11 G (2007). 
'* Telecoiiziiziii?icntioiis Relay Services mid Speech-to-Speech Services fbr lizdividuals with Hearing arid Speech 

" Iiidiaiia Utility Reg. Coiimi. Cause No. 43499, 111 tlie Matter oftlie Joiiit Coiiiplnint ojCoiiiiiziiizicatioiis 
Disabilities, 23 FCC Rcd 5255,1] 2.3 (2008) ("TRS 911 Ordei.")~ 

Veiitui'e Corporation d/b/a INdigital Telecoiii; tlie Iiidiaiin Wiidess Eiihaiiced 9-1-1 Advisoiy Board; Beiitoii 
Coimty, Iiidiaiin, as the Beiitoii Coiiiity PSAP Operator; mid Caroll County, Iiidiaiia, as the Caroll Couiity PSAP 
Operator, Agaiiist Iiicliaiici Bell Telepkoiie Coiiipaiiy, liic,, d/b/a AT& T Iiidiaiia, Coiiceriiiiig Coiiiiectioiz of 
Wireless Eiihaiiced 9- 1-1 Circuits mid Related Services to Facilities Located at Public SajeQ Answering Points 
aiid AT& 7s. Refiival to Peiwit Sucli Coiiiiectioiis for Provisioii of Wireless Eiiliaiiced 9-l-lService, aiid Request 
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aiid inipleiiieiit tlie Indiana Wireless 91 1 ~ i e t w o r l t . ~ ~  This network is an enhanced 91 1 delivery 

iietwork tliat is designed to reliably and efficiently route wireless 91 1 calls to Indiana PSAP 

subscribers. INdigital Telecoin's competitive 9 1 1 /E9 1 1 network is particularly beneficial for 

wireless calls and other einergiiig teclmologies. 

In its effort to enter tlie Kentucky inarlcet, INdigital sought interconiiectioii with AT&T 

Kentucky, an IL,EC under tlie teiiiis of tlie Act. Within its operating tei-ritory, AT&T Kentucky has, 

at all relevaiit times in this proceeding, been a doiiiiiiaiit provider of telephone exchange service. 

INdigital Telecoiii can only gain access to tlie PSTN in AT&T Kentucky's operating tei-ritory by 

entering into an appropriate intercoimection agreement with AT&T ICentuclty. 

Tlie Parties entered into voluiitaiy negotiations for intercoimection of their respective 

networlts. Tliougli tlie Parties w o r l d  cooperatively and exhaustively to resolve all disputed issues, 

tlie voluiitary negotiations ultimately broke down. The Pai-ties' divergent views with respect to 

91 1/E911 services were at tlie center of tlie disputed issues. AT&T ICeiituclty initially proposed 

Attachment S (9 1 1/E911) to tlie iiitercoiiiiectioii agreement, but this attachment failed to address 

situations in wliicli INdigital Telecoiii would be tlie 91 1/E911 service provider. hi response, tlie 

parties negotiated an alternate Attacliiiieiit S (91 1/E911) and Alternate Attaclvneiit SA (91 1 NIM) 

("Alteiiiate Attachments S and SA") to replace tlie origiiial Attaclviient 5 proposed by AT&T 

Kentucky. Tlie Parties made good progress iiegotiatiiig and resolviiig most issues iii tlie teiins of 

Alteiiiate Attaclimeiits S aiid SA.33 Most importantly, Alteiiiate Attacluiients 5 aiid SA would 

provide tlie necessary tei-riis and coiiditioiis to enable end-user custoiiiers to receive vital 9 1 1/E9 1 1 

,for the Iiicliaiin Regulatory Coiiiiizissioii to Order Necesswy Coiiiiectioiis niicl Deteriiiiiie Rensonnble Teriiis, 
Conditions arid Coiiipeiisatioii, Final Order at 6 (I.U.R.C., Feb. 10, 2010) ("Iiidimia Regiilntoiy Order No. 
4.3499"). 

32 Iiidicina Regulntory Order No. 4.3499 at 6. 
33 The parties had reached coniplete agreement on Alternate Attachment SA until the afternoon prior to the filing 

of the Petition, when AT&T Kentucky changed the name of that attaclment, as well as tliat of Alternate Attachment 5,  
in an apparent effort to reflect its new position that the attachnients are not appropriate for a CL,EC interconnection 
agreement. 
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services regardless of wlietlier INdigital Telecoiii or AT&T ICentucky is tlie underlying service 

provider to PSAPs aiid related entities. 

Prior to INdigital Teleconi's Petition for arbitration, AT&T Ihi tucky infolined INdigital 

Telecom that iiotwitlistaiidiiig its iiegotiatioii of Alteiiiate Attaclmeiits S and SA, it would argue that 

Alternate Attacluiieiits S and SA fall outside the scope of an arbitrable intercoixiectioii agreement. Iii 

essence, AT&T ICeiitucky's position is that it should be able to negotiate certain teiiiis and conditions 

with INdigital Telecom witliout being considered to have negotiated these terms aiid conditions for 

purposes of tlie Act. 

As a result of tlie iimiiineiit closing of tlie statutory window for filing a foniial request for 

arbitration under tlie Act, INdigital Telecoin filed its Petition for arbitration with tlie Comiiiission. 

AT&T challenges tlie appropriateness of including tenns and coiiditioiis for tlie provision of 

91 1/E911 seivice in a Section 25 l(c) ICA and, as a result, their iiiclusioii in a Section 2S2(b) 

arbitration. AT&T Kentucky's positioii is meritless. Tlie very fact that AT&T I<eiitucky includes as 

part of its base ICA a section specifically addressing 9 I 1/E9 1 1 acknowledges tlie appropiiateiiess of 

iiicludiiig such terms aiid conditions in an ICA.34 Otlieiwise these services would be excluded 

entirely and would need to be negotiated separately for each and every ICA between AT&T 

Kentucky and another carrier. Parties call arid do negotiate the teniis of 91 1/E911 seivice within 

Section 25 1/2S2 ICAs, aiid tlie Commission has approved those I C A S . ~ ~  

INdigital Telecom not only believes that tlie issues are appropriate for arbitration, but also 

that its competitive 91 1/E9 I 1 service qualifies as "telephone excliange sellrice" under tlie Act, 

'' Moreover, as recently as Nov. 4, 2009, AT&T Kentucky entered into a Section 2.51/252 ICA with All 
American Telecom, Iiic. that included 91 1/E9 1 1 provisions (see "MFN Agreement" filed Nov. 4,2009). It should go 
without saying that this is industry standard practice (see, .for example, Iiitercoimection Agreement between 
Windstream East, Inc. aiid Ariiist1,ong Telecoii~nunications, Inc., filed June, 25, 2007). 

See, for  exaiiiple, Petition of Soutlieast Telepyhoiie, Inc ,for Arbitration with BellSoutli Uiider tlie 
TeIecoi1~~iii~i~ications Act of 1996, filed on June 26, 2006 (arbitrating, aiiiong other things, tlie E91 1 addresses for each 
remote terminal, main distribution frame, aiid central office). 

35 
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tliereby entitling it to intercoixiectioii under tlie framework provided by Sections 25 1 and 252 of the 

Act, and mandating that the issues be arbitrated. In additioii, tlie Coinmission has additional, 

coiicurrent authority under state law to decide appropriate tenns and conditions for the provision of 

competitive 91 1/E911 services in Kentucky. This appears to be an issue of first impression in 

I<eiitucky. 

ARGUMENT AND ANALYSIS 

Tlie Commission has numerous bases for exercising its authority over the issues presented by 

INdigital Teleconi's competitive 9 1 1/E9 1 1 service. First and foremost, INdigital Telecom's 

competitive 91 1/E911 service is "teleplioiie exchange service" as defined by Section 153(47). As 

such, it is not only appropriate for inclusion in the tenns and condition of the ICA between the 

parties, but Sectioiis 2.5 1 and 252 of tlie Act mandate that ATRLT IGmtucky provide intercoivlectioii 

to INdigital Telecom as a requesting CL,EC and that tlie Commission arbitrate "any open i s s ~ i e s . ' ' ~ ~  

In addition, ICRS Chapter 278 (along with Sections 253 and 261 of the Act) provides the 

Coiiiiiiission with additional, concurrelit authority to assert its jurisdiction over the issues presented 

by INdigital Teleconi's Petition. 

Therefore, tlie inandate of Sections 2.5 1 and 252 of the Act, and the authority provided under 

I(RS Chapter 278 and Section 253(b) of tlie Act to "protect the public safety and welfare, ensure the 

continued quality of telecommunicatioiis services, and safeguard the rights of consu~ners ' '~~  both 

support and necessitate that the Coiiiiiiission lias jurisdiction to address the teiins and conditions 

relating to INdigital Telecom's provision of competitive 9 1 1/E911 service. 

36 47 U.S.C. $ 252(b)( 1). 
37 47 U.S.C. 4 253(b). 
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I. INdigital Telecorn Is Entitled to Arbitration and Interconnection Under the Act 
Because It Provides "Telephone Exchange Service." 

Uiider the framework of Sections 25 1 aiid 252 of the Act, a competitive telecoilu7iLinicatioiis 

cairier like INdigital Telecoiii is entitled to intercoimection with an ILEC like AT&T ICeiitucky - 

iiicludiiig arbitration of any disputed issues - for the transmission aiid routing of "telephone 

exchange service." Therefore, if the coiiipetitive 9 1 1/E9 1 1 service INdigital Telecorii provides 

qualifies as "teleplione exchange service" (which, as explaiiied below, it does), then the Act 

mandates that Ndigital Telecoiii is entitled to have the disputed issues arbitrated for inclusion in a 

final ICA with AT&T ICentucky. 

A. Section 251(c) entitles "telephone exchange service" providers to 
interconnection. 

INdigital Telecoin is entitled to iiitercoiiiiectioii aiid arbitration rights uiider Sections 25 1 aiid 

252 of the Act because its competitive 91 1/E911 service is "telephone exchange service." Section 

25 1 (c)(2)(a) of the Act provides that: 

(c) Additional obligations of incumbent local excliaiige carriers. In 
addition to the duties contained in subsection (b), each incumbent 
local excliaiige cairier has the followiiig duties: 

(2) Intercoimection. The duty to provide, for the facilities and 
equipment of aiiy requesting telecoiimiuiiicatioiis carrier, 
intercomiectioii with the local exchange carrier's network-- 

(A) for the transmission and routing of telephone 
exclian,ge service aiid exchange access.38 

It is uiidisputed that INdigital Telecoiii is a "requesting telecominuiiicatioiis carrier." INdigital 

Telecoin submitted a boiia fide request to AT&T ICeiitucky for interconiiection. Because INdigital 

Telecoiii's competitive 91 1/E911 service is a "telephone exchange service," it is entitled to 
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iiitercoiiiiect with AT&T ICentucky pursuant to 2.5 l(c). Because it made a bone fide request for 

39,40 interconnection, it is entitled to arbitration iiiider Section 252: 

B. INdigital Telecom Is Entitled to a Presumption That It Provides "Telephone 
Exchange Service." 

As an initial matter, INdigital Telecoin's status as a CLEC certificated by tlie Conmission to 

provide competitive local exchange service in Kentucky entitles it to a presumption that it provides 

"telephone exchange service." The FCC has previously instructed that "[alny entity that is certified 

as a competing L,EC by the appropriate state coiiiiiiissioii is presumptively a competing provider of 

telephone exchange service. . . . [AIS long as the state certification remains in effect, the incumbent 

iiiust provide the CLEC with . . . [the] resources to which a CLEC is entitled inider section 25 1 .rr4' 

Therefore, the biirdeii of proof rests squarely on AT&T ICentucky to show that INdigital Telecoiii's 

competitive 9 1 1/E9 1 1 service is something less than "teleplione exchange service." 

As explained below, however, even without this presumption, INdigital Telecom's 

competitive 9 1 1/E9 1 1 service satisfies the definition of "telephoiie exchange service." 

C. INdigital Telecom's competitive 91 l/E911 service is "telephone exchange 
service. I t  

Even setting aside the presumption granted INdigital Telecoin by virtue of its status as a 

certificated CL,EC, INdigital Telecom's competitive 9 1 1/E9 1 1 service satisfies the requireirieiits for 

39 P etitioii of Woi.Idconi, Iiic. P iiisiiniit to Sectioii 252(e)(S) of tlie Coiiziiziiiiicatioiis Act for P iveniptioii oftlie 
Jiirisdiction ofthe Virgiiiirr State Coipoi'atioii Coiiiniissioiz Regaiding Iiztercoiiiiectioii Disputes witli Verizoiz Virgiiiia 
Iiic., arid, for Espedited Ai.hitixtioii, et al., 17 FCC Rcd 27039, 11.200 (2002) (" Virgiiiia Arbitration Order") (stating 
that IL,ECs are required by Section 25 1 (c)(2) to allow competitors to interconnect while interconnection arrangenieiits 
between "noli-incutnbent carriers" are govei-lied by Section 2.5 l(a)). 

When applying tlie provisions of Section 25 1, it is iniportant not to overlook the underlying purpose of the 
"telephone exchange service" limitation in Section 25 l(c). It exists to ensure that long distance carriers do not attempt 
to avail tlieniselves of 25 l(c) interconnection privileges in an effort to circumvent access charges, not to require an 
analysis of each local service offered by a competitive CLEC like INdigital Telecom. (See Local Coiizpetitioiz Oider at 
11 186-191). In essence, Congress balanced tlie stick of 251(c) - additional obligations necessary to ensure equal 
bargaining power for tlie opening of local markets - with tlie carrot of Section 271 of tlie Act, giving to IL,ECs like 
AT&T Kentucky tlie right to provide long distance service. (See Local Coiizpetitioiz Order at 7 55). 

40 

Directory Listiiig Order 7 14. 41 
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"telephoiie exchange sewice" as defiiied by the Act. Section 153(47) of the Act defines "telephoiie 

exchange services" as: 

(A) service within a telephone exchange, or within a coiiiiected 
system of telephone excliaiiges within tlie same excliaiige area 
operated to fuiiiisli to subscribers intercomi~iuiiicati~ig service of the 
character ordinarily fuiiiished by a single exchange, and which is 
covered by the exchaiige service charge, (B) comparable service 
provided tlirough a system of switches, traiisinissioii equipineiit, or 
other facilities (or coinbination thereof) by wliicli a subscriber can 
originate and teiiiiiiiate a telecoiiiiiiunicatioiis service.42 

Prior to applying Section 153(47) to INdigital Telecoiii's provision of 91 1/E911 service, however, it 

is important to note two iiiteiyretive guideline. 

1. The FCC lias iiiteipreted Sectioii 153(47) of the Act expansively. 

When construing Sectioii 153(47) ofthe Act, "it is important to note that tlie FCC has been 

expansive in its definition of telephone exchaiige service."43 Specifically, the FCC lias found that 

"teleplione excliaiige seivice [is] not limited to traditional voice telephony, but iiiclude[s] noii- 

traditional liiieaiis of communicating infoiiiiatioii witliiii a local area.11144 

As an example, tlie FCC found in its Ach~nrzcecl Services Order that eveii if "the traiisinissioii 

is a data traiisinissioii rather than a voice traiisniissioii . . . such traiisiiiissioiis iievei-tlieless constitute 

teleplione excliaiige service.1f45 It went on to iiistruct that "[ilii this era of converging tecluiologies, 

liiiiitiiig the telephone exchaiige service definition to voice-based coimiiunicatioiis would uiideniiiiie 

a ceiitral goal of the 1996 Act - opening local iiiarltets to coiiipetitioii to all telecoiiiiiiuiiicatioiis 

service."46 The FCC concluded that certain advanced DSL-based services are telephone exchange 

services "wlieii used to peniiit comiiiuiiicatioiis aiiioiig subscribers within an exchange or within a 

"47 1J.S.C. 9 15.3(47) (emphasis added). 
North Cciroliiin Ai.biti.atioii Order at 12. 
Advcinced Sei.vices Order at 11 17. '' Aclvanced Services Oi&r at 1 2 1. 

'' Adiinizced Services Ordei- at 11 2 1 (noting that using the PSTN for facsimile transmission services, though "tlie 
transmission is a data transmission rather than a voice transmission, . . such transmissions nevertheless constitute 
telephone exchange service"). 

13 

44 
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connected system of excha~iges ."~~ In addition, the FCC has detenniiied that the service provided by 

certain directory assistance providers also qualifies as telephone exchange service because "it 

permits a community of interconnected customers to inalte calls to one another in the iiiaiuier 

prescribed by the statute."'* 

The provision of telephone excliange service is also not limited to services that are provided 

over the competitive carrier's exchange. In fact, the FCC has admonished that it "has never 

suggested that the telephone exchange service definition is limited to voice coiiiiiiunicatioiis 

provided over the [PSTN]."49 Rather, 

Coiigress' redefiiiitioii of 'telephone exchange sewice' was iiiteiided to 
iiiclude in that tei-in iiot only the provision of traditional local 
exchange service (via facilities ownership or resale), but also the 
provision of alternate loops for telecoi.nniuiiicatioiis services, separate 
from the rPTSN1, in a maimer 'comparable' to the provisioii of local 
loops by a traditioiial local telephone excliange 

T ~ s ,  even the fact that the 91 1 network is iiitercoimected to, but separate from, the PTSN 

would iiot change INdigital Telecoiii's classification as a "telephoiie exchange service" provider. 

Taltiiig the guidance of the FCC and these examples together when applying Section 153(47) to 

INdigital Telecoin's competitive 91 l/E911 service, it is quite clear "tliat the language [of Section 

153(47)] sliould be given a liberal iiiteiyretatioii that furthers the pwpose of telecoinniuiiications 

47 Adimced Services Order at 7 20. 
DII~ectory kstilig Order at 11 17. 
Advnriced Services Order. at 11 20. 
Fedeid-State Joint Bonid O I Z  IJiiiversnl Service, 13 FCC Rcd 1 1 SO 1, 7 54 (1998) (emphasis added). 
North Cm-olrna Arbitration Order at 12 (noting that "the FCC has even gone so far as to require local 

exchange companies 'to piovide access to 91 1 databases and iiitercoiuiectioii to 91 1 facilities to all 
telecoiiunuiiicatioiis carriers, pursuant to sections 25 l(a) and (c) and section 27 l(c)(2)(B)(vii) of the Act."') (citing 
E91 I Requirenieiits for Intel net Protocol (IP)-EiiabIedSer-vrce Providers, 20 FCC Rcd 1024.5, f 38,11.128 (2005)). 

JS 

49 

50 

51 
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2. INdigital Telecoiii's competitive 91 I/E911 seivice meets the criteria for 
"telephone exchange service" under part A and part B of Section 153(47). 

It is also important to note tliat Section 153(47) of the Act Itis written in the disjunctive- that 

is, if either part (A) 3 part (B) of this defiiiitioii is satisfied, then such service is a 'telephone 

exchange service"' under the Act.j2 hi this case, wlietlier evaluated under part A or part B of Section 

153(47), INdigital Telecoiii's competitive 91 1/E911 service is capable of meeting tlie criteria 

identified under both. 

a. Aiinlysis of Section 153(47)(A). 

Under Section 153(47)(A), a "teleplioiie exchange service" is "service within a teleplioiie 

exchange, or within a connected system of telephone exchanges within the same exchange area 

operated to furnish to subscribers intercoiiiiiiunicatiiig service of the character ordinarily fuiiiished 

by a single excliaiige, and which is covered by the exchange seivice ~1 ia rge . l ' ~~  Brolteii into its 

essential coiiipoiieiits, then, "teleplione exchange service" under 153(47)(A) must ( 1) funiisli to 

subscribers iiitercoiniiiuiiicatiiig service, (2) be within a telephone exchange or within a connected 

system of telephone exclianges witliin the same excliaiige areas, and (3) be covered by exchange 

service charge. Ndigital Telecom's competitive 9 1 1/E9 1 I service offering meets all three of these 

elements. 

(1) Intercommunicating Service. The first prong of Section 153(47)(A) requires that 

"telephone exchange service" provide subscribers "intercoiiiiiiunicatiiig service." Although 

"[i]nterconiiiiiuicatioii is iiot separately defined in tlie Act, nor is it exactly a tenii of a~-t,'"~ tlie FCC 

j' Nortli (;iri*oliiia Ai.bitratioii Order at 11; see also Ohio Arbitratiorz AtvardCase No. 07-1280-TP-ARB at 16 (if 
CLEC's "91 1 service satisfies the criteria of either A or B it will establish that it provides a telephone exchange 
service"); Adimced Services Order at 7 17 ("The 1996 Act provides two alternative definitions for the term 
"telephone exchange service") (eniphasis added). 

j3 47 1J.S.C. 153(47)(A). 
North Caidinn Arhitrntion Order at 1 1; accord Ohio En tiy oil Rehearing at 7; see also Advanced Sei-vices 5.1 

Order at 11 23 ("The term 'iiitercoIi~iiunicatio11' is not defined in the Act or the Conmission's i-ules"). 
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has instructed that intercommuiiicatioii is "a l e y  component of telephone exchange service1155 that 

"refer[s] to the provision of individual two-way voice coiiiin~iiiicatioii.11'6 In its Aclvnrzced Services 

Order, the FCC explaiiied that "a service satisfies tlie 'iiitercoi-niiiimicatio~i~ requiremelit of [Section 

153(47)(A)] as long as it provides customers with tlie capability of iiitercomiiiuiiicatiiig with other 

subscribers. "" 

"Nor has tlie FCC defined tlie scope of iiitercoiixiiuiiicatioii that a provider must offer to meet 

tlie definition of telephone exchange service."'* As a result, Section 153(47)(A) "does iiot set limits 

011 tlie size of tlie comiiiuiiity or tlie number of iiitercoixiected customers. Tlie statute . . . does 

iiot quantify interconiiiiunicatioii. It only requires tlie existence of 

169 11 

INdigital Telecom's competitive 9 1 1/E91 1 service would fulfill this " ley coinpoiieiit'' by 

allowiiig its PSAP subscribers to intercommunicate with 9 1 1 callers, other PSAP subscribers for 

which it provides service, and with PSAP customers of AT&T Kentucky. Moreover, TNdigital 

Telecoiii's service would allow Kentucky end users to iiialte calls to PSAPs and comiiiunicate with 

otlier local miergelicy personnel. In this way, TNdigital Telecom's competitive 9 1 I/E9 I 1 service 

will allow "a coiiiiiiunity of iiitercoiuiected custoniers to inalte calls to one anotlier."" This 

intercoixiected conimuiiity would consist o f9  1 1 callers, PSAPs, and otlier emergency persomiel in 

tlie relevaiit geographic area. 

55 ~dimiiced Seivices Order at 1 30. 
j6 Advciiiced Seivices Older at 11 30. 

Advaiiced Seivices Order at 11 23, also citiiig Geiieid Tel. Co. of Cal., 13 FCC 2d 448, 460, 11 24 (1 968) 
("Manifestly, the plxase [telephone exchange service] is iiiteiided primarily to apply to a telephone or coiiiparable 
service iiivolviiig 'iiitercoiillii~uiicatioii,' i.e., a two-way coimnunication, iiot the one way traiisinissioii of signals which 
takes place with respect to CATV channel service"). 

Ohio Eiitiy oii Reheariiig at 7 (emphasis added). 
59 Ohio Eiitiy oil Rehear-iiig at 7.  
6o Ohio Arbitintion Awaid at 15 (emphasis added). 
6 '  Diivctoi3. Listiiig Oidei. at 7 17. 

38 
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T~LIS ,  INdigital Telecoiiils coiiipetitive 9 1 1/E9 1 1 service "satisfies tlie 'intercoiiununication' 

requirenieiit of [Section 153(47)(A) because] . . . it provides customers with tlie capability of 

intercommuni catiiig with other 

(2) Within a Telephone Exchange. The second prong of Section 153(47)(A) requires that 

"telephone exchange service" must be provided witliiii a telephone exchange or within a coiuiected 

system of telephone exchanges within the same exchange area.63 However, tlie telephone exchange 

component does iiot require that service be coterminous with tlie IL,EC's excliange boundaries to 

qualify as "telephone exchange service." Instead, "tlie concept of an exchange is based on 

geography and regulatio~i."'~ Moreover, tlie FCC has found that Section 153(47)(a) ''does not liave a 

specific geographic boundary" requireine~it."~ 

This fact is exemplified by both wireless service providers and extended area service 

(''EASI') offerings. For example, the FCC has determined that, even though wireless service 

providers' geogapliic service areas are different from typical wireliiie exchange area boundaries, 

they are still considered to be "within a telephone excliaiige" or "a connected system of telephone 

exchanges within tlie same exchange area" for tlie purpose of Section 1 53(47)(A).66 L,iltewise, many 

telephone exchange service providers have developed expanded local calling service offerings, also 

knowii as EAS, that allow subscribers in a "co1iniiuiiity of interest across L,ATA bouiidaries" to 

Arlvaiiced Services Order at 11 23, also citing Geneid Tel. Co. of Cal., 13 FCC 2d 448, 460, 7 24 (1968) 
("Manifestly, the phase [telephone exchange service] is intended primarily to apply to a telephone or coiiiparable 
service iiivolviiig 'iriterconxiiuiiicatioii,' i .  e., a two-way coiixiiuilication, iiot tlie one way transmission of signals which 
takes place with respect to CATV channel service"). 

62 

O3 47 U.S.C. 153(47)(A). 
Adi~aiicecl Services Oider at 11 22. 
Application ojBellSoutli Coip., BellSouth Telecoiiiii?ririicatioiis, Iiic., and BellSoutli L m g  Distance, Inc., , for 

Provision of hi-Region, IrzterLATA Services iri Louisiaiia, 13 FCC Rcd 20599, 7 30 ( 1998) ("BeIlSoutli Loirisinria 
Ordei."). 

61 

65 

BellSoirtk L,ouisiaiia Order at 11 10. 66 
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reach one another without incurring a toll call.07 And, at least one state commission has found that 

the service area covered by competitive 91 1/E911 services l'is akin to a single exchange with EAS to 

neigliboring exclianges. 

In addition, both tlie FCC and the federal district coui-t overseeing tlie divestitiire of the Bell 

Operating Companies ("BOCs") in tlie Modified Filial Judgment recognized that many 9 1 1/E9 1 I 

"transmissions cross LATA bo~indaries ."~~ The district court specifically waived tlie LATA 

restrictions to eiisure that the BOCs could "provide, using their own facilities, 9 1 1 emergency 

service across L,ATA boundaries to any 91 1 customer whose jurisdiction crosses a LATA 

boundary," thus allowing the BOCs to provide niLiltiLATA 9 1 1  service^.^' 

Consequently, tlie fact that INdigital Telecoink competitive 91 1/E911 service will be 

provided via "switclies" in order to interconnect PSAPs with other PSAPs, 91 1 callers, and other 

local emergency personnel located witliiii tlie same geographic area satisfies the requirement that it 

be offered within a telephone exchange. Ultimately, there is 110 requirement that INdigital Telecom's 

exchange boundaries be coteniiinous with that of tlie IL,EC. Instead, "PSAPs intist have a service 

that tales into account the location of fire, police, and other emergency service providers witliiii tlie 

county that it se~lres.~~" INdigital Telecom's service does this. 

/3) Exchange Service CharPe. Tlie filial prong of Section 153(47)(A) requires that in order 

to qualify as teleplioiie exchange service the service must be covered by an "exchange service 

charge." Although this tenn is also iiot defined by the Act or by the FCC's rules, the FCC stated in 

Petitioiis for Liiiiited illodificatioii of LA TA Boiiiidai?e,Y to Provirle E,vl.'aiided L.ocal Calling Seivice (ELKS) at 
Various Lmatioiis, 12 FCC Rcd 10646, 7 7 (1997). 

Ohio Arbitration Awnid at 16; see also 91 I Requiiwiieiits for IP-Eiiabled Service Providers, 20 FCC Rcd 
1024.5, 11.32 (2005) ("unlike iioriiial phone calls, 91 1 calls are routed based on the calling number (wliich is linked to a 
particular geographic area and political jurisdiction), iiot the called iitiiiiber"). 

Bell Operating Coinpaiiie.y; Petitioiis for  Forbearance ,fi.oiiz the Application of Section 272 of the 
Coiiiiiiiriiicntioiis Act of 19.34, as Amended, to Certah Activities, 13 FCC Rcd 2627, 720 (1998) ("Forbearance 
Ordei.") I 

67 

69 

UiiitedState,s 1,. Westerii Elec. Co., Civil ActionNo. 82-0192, slip op. at 5 11.8 (D.D.C. Feb. 6, 1984). 
Ohio Arbitration Awnid at 1.5. 

70 

71 
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its Advcirmd Ser?)ices @ch*  that "aiiy charges a LEC assesses" for tlie service in question ''would be 

covered by the 'exchange seivice ~Iiarge."'~' "[Tllie phrase iiiiplies that an end-user obtains tlie 

ability to coiiiimiiicate witliiii the equivalent of an exchange area as a result of entering iiito a 

service and payiieiit agreeineiit with a provider of a telephone exchaiige service."73 Tlie FCC also 

noted that the uiiderl yiiig purpose ofthe "exchange service charge" is to distinguish "wlietlier or iiot 

a service is a local . . . service, by virtue of being part of a 'coimected system of exchanges,' and iiot 

a 'toll' service.ft74 

INdigital Telecom's seivice easily iiieets this eleiiieiit of tlie defiiiitioii because its PSAP 

custoiiiers will obtain the "ability to communicate within the equivaleiit of an exchaiige area as a 

result of entering iiito a service and payiieiit agreement with" INdigital T e l e c o ~ i i . ~ ~  In any event, the 

jurisdictional nature of 91 1/E911 service alleviates the uiiderlyiiig coiiceni addressed by the 

exchange service charge. There will siiiiply be no need to distiiiguish "whether or not [INdigital 

Telecom's] seivice is a local . . . service , . . aiid iiot a 'toll' seivice" as the 91 1/E911 service provided 

by INdigital Telecoiii will always be local iii 

Therefore, INdigital Telecoin's competitive 9 1 1/E911 service iiieets all tlvee elements of tlie 

"telephone excliaiige service" defiiiitioii provided in Sectioii 153(47)(A). It will funiisli to 

subscribers iiitercoiiimuiiicatiiig seivice that is within a teleplioiie exchaiige or within a coimected 

systeiii of telephone exchanges within the saiiie exchange areas, aiid will be covered by ai1 exchange 

service charge. As discussed directly below, it also qualifies under the alteiiiate defiiiitioii iii Section 

153(47)(B). 

l2 Advarzced Services Order at 7 27. 
'' Advanced Services Order at 7 27. 

Advanced Services Order at 7 27. 
Advanced Services O r c h  at 7 27. 

l6 Advariced Sei-vices Order at 1 27. 

74 
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b. Analysis of Section 153(47)(B). 

Alteniatively, under Section 153(47)(B), a "teleplioiie exchange service" is a "comparable 

service provided tlu-ougli a system of switclies, transmission equipment, or other facilities (or 

coiiibiiiatioii tliereof) by wliicli a subscriber can originate and tenniiiate a telecoiiiiiiuiiicatioiis 

~ervice." '~ Discussing alternate Section 153(47)(B), tlie FCC has coiicluded "that a service falls 

within tlie scope of [Sect ion 1 53(47)(B)] if it peiiiiits intercomiiiuiiicatioii within tlie equivalent of a 

local exchange area aiid i s  covered by tlie excliange service ~ 1 i a r g e . " ~ ~  Brolteii into its essential 

parts, a "telephone exchange service" uiider alternative 153(47)(B) must (1) be a comparable service 

provided through a systeni of switches, traiisniissioii equipment, or otlier facilities (or combination 

thereof); (2) allow subscribers to originate and terminate a telecomiiiunicatioiis service; and (3) 

fuiiiisli to subscribers intercoiiimimicatiiig service.79 

Tlie addition of "part (B)" of the "teleplioiie exchange service" definition to the Act has been 

understood as Congress's intent to broaden the inclusion of tlie services tliat would fall within tlie 

telephone exchange service category." L,ogic, then, would dictate tliat if a service qualifies as 

"teleplioiie exchange service'' under tlie more restrictive definition in Section 153(47)(A), then it 

should also meet the criteria of Section 153(47)(B). T l i ~ ,  INdigital Telecom's competitive 

91 1/E9 11 service easily iiieets tliis alteiiiative definition of "telephoiie exchange service" as it 

"peiiiiits intercoinniunicatioii witliiii tlie equivalent of a local exchange area and is covered by tlie 

ex c1i aiig e s eivi c e cli arg e. ' 

77 47 U.S.C. 153(47)(B). 
" Advanced Seivices Order at 11 29. 

47 1J.S.C. 5 153(47)(B); see also AdvaiicedSeiwces Ordei.l] 30 (finding that "inteicoiilliiunication" is required 79 

under Sectioii 153(47)(B) even though the language of the Act does not explicitly state it ). 
" Adiiaiiced Sei-vrces Order at 11 17. 
* '  Advanced Sei-vrces Ordei- at 7 29. 
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Because tlie "iiitercoiiii?luiiicatioii" cornponent lias already been addressed above in the 

analysis o f  153(47)(A), the analysis of Section 153(47)(B) will be limited to whether INdigital 

Telecoiii's competitive 9 1 1/E9 1 1 service is (1) a comparable service provided tlirougli a system o f  

switches, transmission equipment, or otlier facilities (or combination thereof); and (2) allow 

subscribers to originate and teiiiiinate a telecommimicatioiis service. 

{I) Comparable Service. The first prong of Section 153(47)(B)'s altei-riative definition for 

"teleplioiie excliange sewice" requires that the service be '"coiiiparable' to the services described in 

[Section 153(47)(A)]" discussed above.82 In fact, Section 153(47)(B) ''was added to ensure that the 

definition of telephone excliange service was not limited to traditional voice telephony, but iiicluded 

non-traditional means o f  communication within a local calling area.ff83 hi its AcEvmcecE Services 

Order, tlie FCC recognized that, although tlie term "comparable" is not defined in the Act, "as used 

iii [Section 153(47)(B)], [it] means tliat tlie services described therein share soiiie o f  tlie same 

characteristics and qualities as tlie services described in [Section 1 53(47)(A)]."84 The FCC went on 

to note tliat "neitlier the statutoiy text nor tlie legislative history accompanying [Section 153(47)(B)] 

provides guidance oii wliicli characteristics and qualities must be present in order for a service to fall 

within the scope o f  [Section 1S3(47)(B)]."8' In any event, tlie FCC lias rejected tlie idea that 

Section 153(47)(B) "is limited to services tliat are 'marltet substitutes' for two-way switched voice 

service. ' I  

INdigital Telecoiii's competitive 9 1 1/E911 service is at a iiiinimuni "comparable" to the 

services described in Section 153(47)(A). It allows for "tlie l e y  conipoiient" of two-way voice 

intercoiiimunicatioii among its sitbscribers. It operates within a geographically relevant area to 

" Advanced Seivica Order at fi 29. 
Directory Listing Order at fi 2 1. 
AdiJaiiced services Order at fi 30 (eiiiphasis added). 
Advanced Service5 Order at fi 29; Id at '11 30 (finding later that "intercoii~iiL~nication" is a key charactelistic 

83 

85 

shared between both definitions for telephone exchange seivice. 
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coiviect PSAPs, 91 1 callers, aiid local emergency persoiviel. It will be covered by an exchange 

service charge. Regardless of which combination of "characteristics and qualities" must be present, 

INdigital Telecom's service at least shares "some of tlie same characteristics and qualities as tlie 

services described in [Section 15?~(47)(A)]."~~ In any event, "[ilf, as tlie FCC stated, a 'comparable' 

service is a service that shares some of tlie same characteristics, it stands to reason that tlie 

'coiiiparable' service need iiot share of the same cliara~terist ics."~~ 

(2) Origination and Termination. Tlie second prong of Section 153(47)(B)'s alteniative 

definition for "teleplioiie exchange sewice" requires that a subscriber be able to "originate aiid 

terminate a telecoiiimuiiicatioiis service." Neitlier call origination nor teiininatioii is defined by tlie 

Act, aiid tliere is a near paucity of guidance as to tlieir application to "telephone exchange service." 

In tlie context of directory assistance, tlie FCC deteiiiiiiied that allowing "a local caller to coiuiect to 

another local telephone subscriber . . . enables tlie caller to originate and teiiiiiiiate a call" as 

required by Section 153(47)(B)." In addition, tlie FCC found that call completion offered by a 

directory assistance provider, "wliile it may iiot take tlie foiiii of an ordinary teleplioiie call (Le., oiie 

initiated by LEC provisioii of dial tone), nonetheless allows a caller at his or lier request to connect 

to another local teleplioiie subscriber thereby permitting a coiiiiiiuiiity of iiitercoimected custoiners to 

iiialte calls to one a i i o t ~ i e r . ' ~ ~ ~  

Notably, the FCC's description of call origiiiatioil/teniiiiiatioii iii tlie Directory L,istii?g Order 

suggests an overlap between tlie requirements for call origiiiatiodtellniiiatioii and those for 

intercommunication. Aiid as one state commission addressing tlie issue of call origination and / or 

tenniiiatioii in the context of coinpetitive 91 1/E911 services has found: "as with 

86 Advanced Seivfce5 Oider at 11 30 (elliphasis added). 
Oliio Eiitiy 011 Reheariiig at 14. 
Directaiy Listing Order at 7 20. 

89 Directoiy Listing Order at 7 2 1. 

57 

88 
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'iiitercoiiiiiiLiiiicatiiig,' tlie statute does iiot quantify 'originate.' . . . [Tlhus . . . tlie capability of a 

P S N  to call to another PSAP and engage in two-way communications with 9 1 1 callers satisfies tlie 

call origination aiid teiiiiination req~iii~eiiieiit."~~ 

INdigital Telecoiii's 91 1/E911 service will allow its PSAP custoiiiers to "originate arid 

teiiniiiate" calls. Moreover, INdigital Telecoiii's P S N  custoiiiers will have the capability to reach 

AT&T Kentucky's PSAP customers as well as other local emergelicy persomiel. It will allow its 

subscribers to carry on two-way voice coiiimunicatioii between PSAPs as well as between PSAPs 

and 91 1 callers. Similar to the service discussed in the FCC's Directory Listirig Order, INdigital 

Teleconi's competitive 91 1/E911 service will "allow[] a caller at liis or lier request to connect to 

another local teleplioiie subscriber thereby permitting a coiiimunity of intercoimected customers to 

iiialte calls to one a1iot1ier"~~~' 

Therefore, INdigital Telecom's competitive 9 1 1/E9 1 1 service is "teleplioiie exchange 

service" as defiiied by tlie Act. With or without tlie presumption granted to it as a state-certified 

CL,EC, INdigital Telecom's competitive 9 1 1/E9 1 1 service offering squarely meets the requirements 

for "telephone exchange service" as defined under Section 153(47) the Act. As a result, INdigital 

Telecom is entitled to all of the benefits granted to it under Sections 25 1 aiid 252 of the Act. AT&T 

is required to interconnect its legacy 9 1 1/E9 1 1 network with INdigital Telecoin's competitive 

9 1 1/E9 1 1 iietwork, aiid INdigital Telecoin is entitled to have tlie issues presented by its Petition 

arbitrated by the Coniiiiission for that pui-pose. 

D. Section 252(b) entitles INdigital Telecorn to arbitration of "any open issues," 
including issues outside of Section 251(c). 

Even if INdigital Telecom's competitive 9 1 1/E9 1 1 service did iiot satisfy tlie requirements 

for "telephone exchange service" under Section 153(47) (wliicli it does), and therefore tlie issues 

90 Ohio Arbitration ,411~zr.d at 16. 
9' Directoiy L,istiiig Order at 7 21. 
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relating to this seivice fell outside of AT&T I<eiitucky's Sectioii 25 1 (c) iiitei-connection duties 

(which they do not), Section 252 of tlie Act would eiititle INdigital Telecom to arbitratioii of 

these issues. Beginning with Section 252(a) of the Act, it is clear that neither the initial iiegotiatioiis 

nor the subsequent arbitrations are limited to Sectioii 25 1 (c) issues. 

Sectioii 252(a) of the Act specifies the procedures by which a requestiiig CL,EC like INdigital 

Telecoiii can enter iiito voluritary iiegotiatioiis for iiitercoiiriectioii with an ILEC like AT&T 

ICeiitucky. Sectioii 252(a)( 1) provides in pertiiieiit part that 

rulpoii receiviiiq a request for iiitercoiuiection, services, or network 
elements pursuant to sectioii 25 1, an iiicuiiibeiit local exchange 
cai-rier may negotiate aiid enter iiito a binding agreement with the 
requestiiig telecommunications cai-rier or carriers without regard to 
the standards set forth in subsections (b) and (c) of sectioii 25 1. The 
agreeiiieiit shall include a detailed schedule of itemized charges for 
iiitercoiuiectioii aiid each service or network eleiiieiit included in the 
agreement. 92 

Under Sectioii 252(a), therefore, "the parties are free to reach any agreemeiit, without regard to the 

duties set forth in 4 2Sl."93 Here, INdigital Telecoiii submitted a boiia fide request for 

iiitercoiiiiectioii to AT&T Kentucky pursuant to sectioii 25 1. The parties willingly negotiated the 

teiiiis and coiiditioiis of that agreement, iiicludiiig the teiiiis aiid coiiditioiis for the provisioii of 

91 l/E911 services as is evidenced by the two different versions of Attachiiient 5 .  Uiifoi-tuiiately, 

INdigital Telecoiii and AT&T I<eiitucky were uiisuccessful in their iiegotiatioiis (whether uiider 

25 1 (a) or 25 1 (c)), leading to INdigital Telecom's Section 252(b) Petition for the Corninissioii to 

arbitrate, which specifically included the issues relating to the provision of competitive 9 1 1/E9 1 1 

seivice. 

" 47 U S.C. 252(a)( 1) (eiiiphasis added) 
93 Coseiv Ltd L.inbili0) Corp 11 Soutliwesteix Bell Telephone Co , 350 F.3d 482, 485 (5th Cir. 2003) 

(eniphasis in original). 
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Section 252(b) entitles the parties involved in the negotiations to petition tlie state 

comiiiission for arbitration of "any open issues" in tlie event tlie Section 252(a) negotiations break 

Section 252(b)( 1) specifically provides that 

During the period from the 13Stli to tlie 160th day (inclusive) after 
the date on which an incunibent local exchange carrier receives a 
request for negotiation under this section, the carrier or any other 
party to the liegotiation may petition a State coiiiniissioii to arbitrate 
any open i s s ~ i e s ~ ~ '  

Just as Section 252(a) specifically allows tlie parties to voluntarily negotiate issues that are outside 

tlie scope of Section 251(b) and ( c ) , ~ ~  the plain language of Section 252(b)(l) does not limit, as 

AT&T Kentucky would claim, tlie issues that are arbitrable by tlie Coniinissioii to those that would 

fall under Section 25 1 (c). The Commission has authority 'Yo arbitrate any open In fact, 

several other state comiiiissions have fourid that the Section 252 arbitration process applies to & 

Section 25 I negotiations with IL,ECs regardless of the issues i~ivolved.~* 

Federal case law also supports this iiitei-pretatioii. For instance, in Coseiv Ltcl. Liability 

Coup. v. Soiithwesterii Bell T'elephoiie Co., 350 F.3d 482 (5th Cir. 2003), the Fifth Circuit found tliat 

"Congress conteiiiplated that voluntary negotiations might include issues other than those listed in 

94 47 U.S.C. 252(b)(l). 
95 47 U.S.C. 252(b)( 1) (emphasis added). 
" Coserv, 350 F.3d at 485. 
'' 47 U.S.C. 252(b)( 1); see also 47 1J.S.C. 252(b)(4) (requires that once a petition for arbitration has been 

accepted by the state conxiiission, the state conmission "shall resolve each issue set forth in the petition and the 
response") (emphasis added). 

See, e.g , Indiana Utility Reg. Conxn. Cause No. 4.3052-INT-01, Spriiit Conznzi~r~icntioris Coiizpaizy L,.P. 's 
Petitiori ,for Ai.bitratioii Piii:$ irnrit to Sectioii 252(b) of' the Coiiziizzi17icntioiis Act of 19.34, as Aiizended by the 
Telecoiiiiiiiiiiicatioiis Act of 1996, a i d  the Applicable State L,nws,for Rates Terins ni7d Coi7ditioiis o j  Iiiterconi7ectioi7 
with L,igoriier Telepphoiie Conzpaii,y, /!?e., Opinion (I.U.R.C. Sept. 6, 2006) (agreeing that Section 25 l(a) issues may be 
included in a Section 252 arbitration proceeding); North Dakota P.1J.C. Case No. PU-2065-02-465, L,evel 3 
Con~nzziriicatioi~s L,LC Iiitei~coi7izectiorz Arbitratioii Applicatzon, Order (N.D. P.1J.C May 30, 2003) (finding the 
arbitration provisions of Section 252 are available for all Section 2.5 1 iiitercoiiiiectioiis, including interconnections 
under Section 25 l(a)); Washington State 1J.T.C. Docket No. UT-023043, Petition for Arbitration of an 
Interconnection Agreement Between L,evel3 Coii~iiunications, LLC and CenhiryTel of Washington, Inc. Pursuant to 
47 U.S.C. Section 252, Seventh Supplemental Order: Affirming Arbitrator's Report and Decision (Wash. U.T.C. Feb 
28,2003) ("[Tllie mechanisms for negotiation, mediation, and arbitration provided by Section 252 apply to requests to 
negotiate made under Section 25 1 (a)"")" 

9s 
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$25 1 (b) aiid (c) and still provided that any issue left open after uiisuccessful negotiation would be 

subject to arbitration by the [state Coiiiinissio~i]."~~ Tlie court in Coserv also found that tlie "open 

issiies" must have been part of tlie voluntarily iiegotiatioiis between tlie parties, aiid tlie evidence in 

this case supports that very conclusion. 

Upon INdigital Telecoiii's request for intercoimection, tlie Parties entered into voluntary 

negotiations. Though tlie Parties worked diligently to resolve all disputed issues, tlie voluntaiy 

negotiations broke down. In particular, tlie Parties were unable to agree as to tlie terms aiid 

coiiditioiis regarding INdigital Telecoiii's provision of 9 1 1 /E9 1 1 service. AT&T Kentucky initially 

proposed Attacliiiient 5 (9 1 1/E9 1 1) to tlie iiiterconiiection agreement, but this attacliiiient failed to 

address situations i n  which INdigital Telecorn would be tlie 91 1/E911 service provider. In response, 

the parties negotiated an alternate Attachment 5 (91 1/E911) and Alteiiiate Attaclmeiit 5A (91 1 

NIM) ("Alteiiiate Attacliiiieiits 5 and 5A") to replace the original Attaclmeiit 5 proposed by AT&T 

I<entucky. Tlie Parties made good progress negotiating aiid resolving most issues in tlie teiiiis of 

Alteiiiate Attacliiiieiits 5 and 5A. l o o  Most importantly, Alteiiiate Attaclunieiits 5 and 5A (as proposed 

by INdigital Telecom) would provide tlie necessary teniis and conditions to enable end-user 

customers to receive vital 9 1 1/E9 1 1 services regardless of whether INdigital Telecoiii or AT&T 

I<entucky is tlie underlying service provider to PSAPs and related entities. 

AT&T Kentucky later iiifoniied INdigital Telecom that notwithstanding its negotiation of 

Alteiiiate Attaclinients 5 and SA, it would argue that Alternate Attachments 5 aiid 5A fall outside the 

scope of an arbitrable interconnection agreement. In essence, AT&T Kentucky's position is that it 

should be able to negotiate certain teiiiis and conditions with INdigital Telecom without being 

" Coseiv at 487 (enipliasis in original). 
l o o  As noted previously, tlie parties had reached complete agreement oil Alternate Attachment SA until tlie 

afternoon piior to this filing, when AT&T Kentucky changed tlie name of that attachment, as well as that of Alternate 
Attachment 5, in a n  apparent effort to reflect its new position that tlie attachments are not appropriate for a CL,EC 
iiitercoiinectioii agreement. 
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considered to have negotiated these ternis and conditiolis for purposes of the Act. While AT&T 

I<eiituclcy argues that it did not intend for its alteiiiative 91 1/E911 proposals to be part of a voluntary 

negotiation, it is contrary to the evidence of actual, voluntary negotiation. AT&T ICeiitucky caimot 

have it both ways. INdigital Telecom never waived its right to seek arbitration of the 91 1/E911 

issues that are the subject of this brief. T l i ~ ,  pursuant to Section 2.52 of the Act, the Commission 

should arbitrate the issues presented by INdigital Telecoiii's Petition regardless of whether they fall 

under Section 2.5 1 (c). 

11. The Commission Has Concurrent Authority Under State Law to Determine the 
Appropriate Terms and Conditiolis for INdigital Telecom's 91 1/E911 Service. 

In addition to the inandate of Sections 2.5 1 and 2.52 of the Act, the Commission has 

concui-rent authority under state law to exercise its jurisdiction over the parties and determine the 

appropriate teiiiis and conditiolis for INdigital Telecoirik provision of competitive 9 1 1/E9 1 1 

services. The Comniissio~i is the agency that has been authorized by both state and federal law to 

regulate the provision of telephone service in Kentucky. Although INdigital Telecoiii coiitiiiues to 

believe that the framework provided by Sectioiis 2.51 aiid 2.52 of the Act is the most appropriate 

nieaiis for addressing the issiies, I(RS Chapter 278 along with Sectioiis 2.53 and 261 of the Act 

provide additional authority for the Commission to take an active role in the issues regarding how 

91 1/E911 seivices will be provided in Kentucky. 

A. KRS 278.040, KRS 278.030, KRS 278.260, and KRS 278.530 authorize the 
Commission to decide issues related to the provision of telecommunications 
service in Kentucky, including 91 1/E911 service. 

The Comniission has exclusive jurisdiction to enforce the provisions of KRS Chapter 278 

(the "Chapter"), including the regulation of utilities' rates aiid seivices, aiid the adoption of 

reasonable regulations to implement the provisioiis of the Chapter. Begiiviiiig with KRS 278.040 

- 3 1  - 



(1) Tlie Public Service Commission 
enforce tlie provisions of [KRS Chapter 2781. . . . 

regulate utilities and 

(2) Tlie jurisdiction of tlie commission sliall extend to all utilities in 
this state. Tlie coinmission sliall have exclusive jurisdiction over & 
re.gulation of rates aiid service of utilities . . . 

(3) Tlie coniiiiissioii may adopt . . . reasonable regulatioiis to 
iiiipleiiieiit tlie provisions of ISRS Chapter 278 . . . 

. . .  
101 

In addition, KRS 278.030(2) provides that "[elvery utility sliall fumisli adequate, efficient aiid 

reasonable service, and may establish reasonable rules governing tlie conduct of its business and tlie 

conditions under which it sliall be required to render serVice.l'lo2 

ICRS 278.010 defines service as ''any practice or requirement in any way relating to the 

service of aiiy utility, including . . . in general the quality . . .of aiiy commodity or product used or to 

be used for or in coniiection with tlie business of aiiy utility."Io3 And KRS 278.260(1) further 

provides that tlie Commission 

sliall have original jurisdiction over complaints as to rates or service 
of any utility, aiid upon a complaint in writing made against any 
utility by aiiy person. . . tliat any regulation, measurement, practice or 
act affecting or relating to tlie seivice of tlie utility or any seivice in 
comiection therewith is uixeasonable, unsafe, insufficient or unjustly 
discriminatory or that aiiy service is inadequate or cannot be 
obtained, the [C]oiiimission sliall proceed, with or without notice, to 
iiialte sucli investi,gation as it deems necessary or coiivenieiit . . . . 104 

Regarding tlie issue of intercoiinectioii in particular, KRS 278.530 gives tlie Coiiiiiiission 

authority to "indicate . . . tlie teniis and coiiditioris arid tlie rates to be cliarged."lo5 And tlie 

legislative findings memorialized in ICRS 278.546 plainly affiiiii that "[sltate-of-tlie-art 

telecoiiimunicatioiis is an essential element to tlie Commonwealth's initiatives to iiiiprove tlie lives of 

"' ICRS 278.040. 
lo' KRS 278.030(2). 

KRS 278.010. 
I O 4  KRS 278.260( 1). 
'Os KRS 278.530. 
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ICeiituclcy citizens, to create investment, Jobs, economic growth, aiid to support the Kentucky 

Iiiiiovatioii Act of 2000," aiid that 'I[c]oiisiiiiier protections . . .for access to einergeiicy services 

including eiihaiiced 9 I I must continue."'06 

Talteii together, it is iiiideiiiable that the Commission has the authority to address the issues 

presented to it by INdigital Telecom's Petition. The issues presented relate directly to the rates and 

service of INdigital Telecom aiid AT&T Keiituclcy in the provisioii of 91 1/E911 seivice. It is the 

responsibility of the Comniissioii to eiisure that the terms aiid coiiditioiis of this service are 

reasonable, safe, sufficient, noli-discriiiiiiiatoiy, aiid that tlie service is adequate aiid obtaiiiable.107 

Moreover, tlie coiiditioiis by which 91 1/E911 seivice is provided iii Kentucky present a significant 

public safety and welfare issue, as well as a potential quality of service issue. 'Os  

B. The Act does not pre-empt the Commission's regulatory authority over the 
issues presented by INdigital Telecom's provision of competitive 91 1/E911 
Service. 

The Commission is iiot preempted from regulating the issues presented by INdigital 

Telecom's provisioii of competitive 9 1 1/E9 I 1 seivice. Generally, there is "a presumption against tlie 

pre-emption of state . . . regulations" aiid aiiy preeiiiptioii analysis must be based upon "tlie structure 

aiid puiyose of tlie [statiitoiy franiework] as a This approach to the question of 

preeiiiptioii "is caiisisteiit with both federalism coiicei-ns and the historic primacy of state regulation 

I l l  I O  of iiiatters of health aiid safety. 

loo KRS 278.546, 
I"' KRS 278.260( 1). 
Io' As recent as Feb. 1 1,2010, the legacy 91 1 system in Kentucky inisrouted a 91 1 call froma cellular phone end 

user. See "PRP 91 1 Call Sent Out of State," http://www.wave3.condGlobal/story.asp?S=119738S4 (last visitedFeb. 
19,2010) (cellula1 phone user called 91 1 from Louisville, ICY suburb because teenage children were inside a bmiling 
house, but was transferred to a Selleisburg, IN PSAP for help. According to officials, this type of mistake "happens 
thousands of times a year") (eniphasis added). 

L.ohi- 1, ~Vfedtronic, 518 U S .  470, 485486 (1996). I09 

I l o  L d i r  at 485 (emphasis added) 
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The Act expressly preserves states' authority to regulate telecommunicatioiis carriers to 

fbi-tlier certain goals, so long as tlie regulation is not iiicoiisisteiit with tlie Act.' ' Under Section 

253(b) of tlie Act tlie Coinmission is expressly authorized "to impose, on a competitively neutral 

basis, requirements necessary . . . to protect tlie public safety and welfare, eiisure tlie coiitiiiued 

quality of telecoiriinuiiicatioiis services, and safeguard the rights of coiisuiiiers."l l 2  With Section 

253(b), "Congress . . . recognized the continuing need for state and local goveiiments to regulate 

telecoiiiiiiuiiicatioiis providers on grouiids such as consumer protection and public safety, which are 

separate from any intent to create or maintain barriers of entry."' l 3  Indeed, "it suggests that states 

may regulate broadly with respect to public safety and welfare, service quality, arid consumer 

protection.Il' l 4  

In addition, Section 261 (c) of tlie Act also preserves tlie Commission's ability to impose 

requirements on a telecoiiimLiiiicatioiis carrier for intrastate services 
that are necessary to fui-tlier competition in tlie provision of telephone 
exchange service or exchange access, as long as tlie State's 
requirements are not iiicoiisistent with this part or tlie Conimission's 
regulations to implenient tliis part. l 5  

T l i ~ ,  "the Act preserves [tlie Comniission's] authority to regulate if tlie regulation is competitively 

neutral, necessary to protect tlie public safety and welfare, necessary to fui-tlier competition, and not 

inconsistent with tlie Act of tlie FCC's regulations."' l 6  

' I 1  See Iiid. Bell Tel. Co. I). McCarty, 362 F.3d 378, 392 (7th Cir. Ind. 2004) ("Although it now federalizes 
regulation of the telecoiilliiiiiiicatioiis field in the i i a m  of competition, the Act recognizes aiid specifically 
preserves state authority to continue to regulate locally, as long as the regulations promote, and do not conflict 
with, the stated goals aiid requirements of the Act on its face or as interpreted by the FCC"). 

'Iz 47 1J.S.C. 253(b). 
Ccrblevisioii ofBostoii, Iiic. I J  Pirblic liiipi~oveiiieiit Coiiini 'si i  of the City of Boston, 184 F.3d 88, 98 (1 st Cir. 

' I 4  Id. (emphasis added); see also City OfAbileiie, Tesas I). FCC, 164 F.3d 49, 53 (D.C. Cir. 1999) (Section 

' I 5  47 1J.S.C. 261(c). 

I I3 

1999). 

253(b) "set aside a large regulatory territory for State authority"). 

Iiidiaiia LJtility Reg. Conm. Cause No. 43499, Iiz the Matter of the Joiiit Coiiiplciiiit of Coiiziiiiiizicntioiis 
Venture Coipoiwfoii d/b/a INdigital Telecoiiz; the Iiidiciiia Wiidess Eiihaiicecl 9-1 -1 Advisoiy Boaid; Beiitoiz 
Couiit)~, Iiiclfaiia, as the Beiitoii Coiiiity PSAP Opeintor; arid Caroll Couiity, Iiidiaiici, as the Caroll Coiiiity PSAP 
Opeixtoi; Agaiiist Iiidiaiia Bell Telephoiie Coiizpmiy, Iiic., d/b/a A T& T Iiidiaiia, Coiiceriiiiig Coizizectioii of 

I I6 
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It is also worth noting that the FCC itself has also pointed to Sections 2.51(e) and 1.57 of the 

Act as giving authority to state commissions to oversee the deployneiit of 91 1 services.Il7 The FCC 

has found that the 91 1 /E91 1 play a "critical role . . . in achieving the Act's goal of promoting safety 

of life and property . . . [and that] improved public safety reiriaiiis an iinportaiit public health 

objective of Federal, State, aiid local goveiiiineiits.'" 

Because INdigital Telecoiii's request for iiitercoiiriectioii with AT&T Kentucky involves the 

provision of competitive 91 1/E9 1 I service, the iiiiplications of its request iiivolte significant 

considerations of public safety. There is no doubt that tlie Coriiiriissioii should take a critical role in 

overseeing and reviewiiig any agreeiiieiit regarding the provision of 91 1 /E9 1 1 services within the 

Coninionwealth. To tliat end, both tlie Act aiid Kentucky law support tlie Coiiunissioii's involveinelit 

in arbitrating the issues presented here. Therefore, the Coiniiiissioii sliould exercise its authority 

pursuant to ICRS Chapter 278 to deteiiiiine the appropriate tei-nis aiid coiiditioiis for the provision of 

91 1/E911 service presented by INdigital Telecom's Petition. 

CONCLUSION 

The Coinniissioii can aiid sliould arbitrate the issues regarding the provision of coiiipetitive 

91 1/E911 services presented in INdigital Telecoiii's Petition. It has both federal aiid state law bases 

for exercising this authority. 

(1) As a provider of "telephone exchange seivice," INdigital Telecoin is entitled to have 

these issues arbitrated uiider Sections 2.5 1 aiid 2.52 of the Act. Under Section 2.5 1 , INdigital 

Telecoiii is entitled to iiitercoiiiiectioii with AT&T because its coiiipetitive 9 1 l/E911 seivice 

Wireless Eiihaiiced 9-1-1 Ciimits aiid Related Services to Facilities Lmated at Public Sa fq i  Aiisiveiwig Poiizts 
aiid AT& T's Rejirsal to Perinit Siich Coiiiiectioiis for Provi~ioiz of Wireless Eiihaizced 9-l-ISei.vice, arid Request 
for tlie Iiidiniia Regiilatoiy Coiiiiizissioii to Order Necessai y Coiiiiectioris arid Deteimiie Reasoncrble Teims, 
Conditions arid Conipeiisatioii, Final Oidei at 38 (I IJ R.C , Feb 10, 2010). "' See VoIP E91 I Order at 7 3 1,33 

' ' 8  VolP E91 I Orrlei at 11 32 
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is "telephone exckaiige service" as defined by Section 153(47). Under Section 252 of tlie 

Act, INdigital Telecoin is entitled to arbitration because either (i) its boiia fide request for 

interconnection falls within the scope of Section 25 l(c) or, in tlie alteiiiative, (ii) tlie issues 

regarding INdigital Teleconi's competitive 9 1 1/E9 1 1 service were voluntarily negotiated by 

tlie Parties - giving the Corniiiissioii authority uiider Section 252(b) to arbitrate "any open 

issues." 

(2) In addition to the inandate of Sectioiis 25 1 aiid 252 of tlie Act, tlie Coiniriissioii has 

additional coilcurrent state law authority to regulate tlie rates and service relating to INdigital 

Telecoin's 9 1 1/E911 seivice. Under KRS Chapter 278, tlie Coiiiiiiissioii has exclusive 

jurisdiction to regulate the rates aiid services of telephone sei-vice providers to eiisiire that 

they are reasonable, safe, adequate aiid obtainable. Coiiibiiied with Sections 253(b) aiid 

261(c) of the Act, the Commission's ability to regulate local telephone service "to protect tlie 

public safety and welfare, ensure tlie contiiiued quality of telecommuiiicatioiis seivices, aiid 

safeguard the rights of consumers" has iiot beeii pre-empted by the Act, but rather 

encouraged. 

For these reasons, the Commission sliould arbitrate the issues relating to competitive 9 1 1/E911 

sei-vice presented by INdigital Telecoiii's Petition. 

John E. Seleiit 
Steplieii D. Tlioiiipsoii 
DINSMORE & SHOHL LLP 
1400 PNC Plaza 
500 West Jefferson Street 
L,ouisville, Kentucky 40202 

- 36 



(502) 540-2300 (Telephone) 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served by U.S. First Class mail and 
electronic mail on this 26th day of February, 2010, to the following individuals: 

Mary I<. Iceyer, Esq. 
AT&T Kentucky 
601 West Chestnut Street 
Room 407 
L,ouisville, Kentucky 40203 
1nlt397 8 @att . coin 
Geriernl Coiciisel of AT&T Keritiickg~ 

J. Tysoii Covey 
Mayer Brown L,L,P 
7 1 South Waclter Drive 
Chicago, IL, 60606 
Telepone: (3 12) 701 -8600 
j covey@iiiayerbrown.com 
Coiirisel to A T&T Kentucky 

Cozir~wl to INrligit 

765768-3 
36-105-1 
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