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Columbia Gas-
of Kentucky

A NiSource Company

RECEIVED

JUL 16 2009

July 16, 2009 PUBLIC SERVICE
: COMMISSION

SENT VIA FAX AND
OVERNIGHT DELIVERY

Mr. Jeff Derouen

Executive Director

Public Service Comumission
Commonwealth of Kentucky
211 Sower Boulevard

P. O.Box 615

Frankfort, KY 40602

007 00478

RE: Case No. (new case)

Dear Mr. Derouen,

On June 30, 2009 the City of Ashland, Kentucky advertised for bids for a natural gas franchise.
The City of Ashland has established July 16, 2009 as the deadline for bids, although Columbia
has requested that the City extend this deadline by twenty days to August 5, 2009. Enclosed for
filing is Columbia Gas of Kentucky’s Application requesting authority for a Certificate of
.Convenience and Necessity to bid on the subject franchise. One copy is being faxed, and the
original and eleven (11) copies are being sent by overnight delivery. Please docket the fax copy,
and upon receipt of the ovemnight delivery please docket the original and ten (10) copies and
return the extra copy to me in the self addressed stamped envelope enclosed.

Columbia respectfully requests the Commission’s prompt attention to the attached application so
that Columbia may submit its bid. Should you have any questions about this filing, please
contact me at 6 ]4~460w4648. Thank you!

Sincerely,

s syt

Stephen B. Seiple
Assistant General Counsel

Enclosures

. cc;  Hon. Richard S, Taylor

o
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RECEIVED

JUL 16 2009

PUBLIC SERVICE
COMMISSION

COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF THE APPLICATION
OF COLUMBIA GAS OF KENTUCKY, INC.
FOR ISSUANCE OF A CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY
TO BID ON A GAS DISTRIBUTION
FRANCHISE IN THE CORPORATION
LIMITS OF THE CITY OF ASHLAND,
KENTUCKY

Case No. 2009~

APPLICATION OF COLUMBIA GAS OF KENTUCKY, INC.
AND REQUEST FOR EXPEDITED TREATMENT

The petition of Columbia Gas of Kentucky, Inc. (“Columbia™) respectfully states:

(A)  That applicant is engaged in the business of furnishing natural gas services to the
public in certain counties in the Commonwealth of Kentucky, pursuant to authority granted by
the Commuission.

(B)  That applicant’s full name and post office address is:

Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P.O. Box 14241

Lexington, K'Y 40512-4241

(C)  That Columbia’s Articles of Incorporation previously have been filed with the
Commission in Case No. 2000-129 and are incorporated herein by reference.

(D) To the best of Columbia’s knowledge, no other person, partership, firm or

corporation is furnishing gas distribution service in the franchise area as of the date of the filing

of this Application.
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(E)  Attached A hereto is Ordinance No. 73, 2009 enacted by the City of Ashland,
Kentucky on June 18, 2009. Said Ordinance reflects the decision of the Board of Commissioners
to advertise for bids for a natural gas franchise. Said advertisement was published as a legal
notice in The Independent on July 10, 2009, as shown in Attachment B.

(F)  Columbia Gas of Kentucky’s management only became aware of this Ordinance
within the last week. Columbia’s counsel only became aware of the Ordinance late on July 14,
and obtained a copy of the Ordinance advertisement on July 15, 2009. The Ordinance provides
that bids must be submitted by July 16, 2009. Columbia has asked the city to extend this deadline
by twenty (20) days until August 5, 2009. As of the date of the filing of this Application,
Columbia has not yet heard from the city with regard to the requested twenty-day extension,
although Columbia believes that the requested extension is on the City Commission’s Consent
Docket for the evening of July 16, 2009. Given the deadline for the submission of bids,
Columbia requests that the Commission approve this Application as expeditiously as possible.

(G) Theneed and demand for gas distribution service within the corporation limits of
the City of Ashland is shown by the fact that Columbia serves approximately 7,582 customers in
the city at the pregent time. There exists a public necessity for adequate service of natural gas to
the citizens of Ashland, Kentucky.

(H)  Columbia desires to acquire said franchise for gas djg;Jibuﬁon service in the City
of Ashland, Kentucky and submit a bid pursuant to the city’s published legal notice. In order to
do so, the Commission must first issue a certificate of public convenience and necessity
authorizing Columbia to acquire the gas distdbution franchise from the City of Ashland,

Kentucky, pursuant to KRS § 278.020(4).
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WHEREFORE, Columbia respectfully requests that the Public Service Commission
make its order issuing a certificate of public convenience and necessity that authorizes Columbia
to acquire the gas distribution franchise from the City of Ashland, Kentucky, for the reasons
described herein. Columbia also requests that the Commission act upon this Application as

expeditiously as possible given the City of Ashland’s deadline for the submission of bids.

Dated at Columbus, Ohio, this 16™ day of Iuly 2009.

Respectfully submitted,

COLUMBIA GAS OF KENTUCKY, INC.

o TGN 1 s

' Ste;fﬁen B. Seiple

Stephen B. Seiple, Assistant General Counsel
200 Civic Center Drive

P.O.Box 117

Columbus, Ohio 43216-0117

Telephone: (614) 460-4648

Fax: (614) 460-6986

Email: sseiple@nisource.com

Richard S. Taylor

225 Capital Avenue
Frankfort, Kentucky 40602
Telephone: (502) 223-8967

Attorneys for
COLUMBIA GAS OF KENTUCKY, INC.


mailto:sseiple@nisource.com
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ATTACHMENT A

ORDINANCE NO. 73, 2009
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ADVERTISEMENT FOR BIDS FOR
GAS DISTRIBUTION FRANCHISES

Notice is hereby given that, pursuant to Ordinance No. 73, 2009, written bids and
proposals for the purchase and acquisition of non-exclusive gas distribution franchises in the
City of Ashland, Kentucky, shall be received at the Office of the City Clerk of the City of
Ashland, 1700 Greenup Avenue, P.O. Box 1839, Ashland, Kentucky, 41105-1839.

Said bids must be received by 3:00 PM,, on July 16, 2009. All bids shall be publicly.
aopened and read aloud at 3:15 P.M. on July 16, 2009 in the Commission Chambers on the 3/
Floor at the same address. Said franchises will be sold to the highest and best bidders. The City
of Ashland reserves the right to reject all bids.

The terms, conditions and other matters incidental to the bids and the franchises in
question are contained in Ordinance No. 73, 2009, enacted by the City of Ash]gnd on June 18,
2009, which is incorporated berein by reference as though set out herein in full. A copy of said
Ordinance with the full text of the franchise may be obtained at the Office of the City Clerk.

City of Ashland
Stephen W. Corbitt, P.E.
City Manager

Published: June 30, July 5, 2009

Recsived

JUN 0 2009
Mol

NiSource

| Corporate Scerstary 1
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subject to the provisions hereof and to all powers including police power inherent in,

-conferred upon, ox xeserved to said City.
SECTION 4. (1)  No pavements, sidewalks, curbs, gutters, or other

such street installations shall be disturbed and no excavation in any of the said streets will
be made, except with the writien permission-of the City through a designated employee
or official.

‘ (Z) When an emergency a;risés which requires
immediate Tepair, the company may disturb or excavate a sireet without firsi obtaining
written permission from the City; provided that the City is notified 1o writing of said
repair within five (5) days of the start of such disturbance or excavation. This
notification shall include at least the time, date, location, and extent of excavation or
other work performed.

(3) When the company shall enter npon any-sireet for
the purpose of constructing, erecting, operating, maintaining, and/or removing equipment
and apparatus, it shall prosecute the work, at 113 own cost and expense, with due diligence
to protect the public and the City. The company shall dig and close up all trenches and
exposed places as rapidly as possible, provide temporary access when reasonable to limit
inconvenience, and shall leave the streets in the same or better condition as prior to its
entry. All such repairs shall be maintained by the company for one (1) year in as good
condition as the remainder of said street. In the event the company fails, refuses, or
neglects to comply with the above provisions, the City shall have the right, after notice in
writing having first been given to the company or any officer or agent representing it, to
do said work or make said repairs, and the cost and expense thereof shall be paid to the
City by the company within thirty (30) days from the date on which 'an iternized bill 18
presented to the company.

(49 (3 In the construction, reconstruction,
maintenance, or removal of any of said equipment and apparatus, the company shall have
the due regard for the nghts of the City and others, and shell avoid interference with and
injury io the property of the City or others. Said franchisee shall comply with all the Jaws
of the Commonwealth of Kentucky and ordinances of the City as to placing lights, danger

signals, barricades, or waming signs. Such work by the company shall be done in a

4 A AASD S ci n $s  sam7 ei oscwfa
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workmanlike manner and so as not to unnecessarily interfere with public use of any of

saig streets.
(b)  All underground constraction shall be

accomplished between the hours of 9:00 AM and 3:00 PM unless otherwise aathorized m
writing by the City. However, the franchisee must provide notice to the City seven (7)
days in advance of such underground construction. Notwithstanding these construction
hours, construction shall not interfere with the services of the City or third parties.

SECTIONS, (1)  Whenever the City or any of its depariments,
agencjes, and/or agenits, servants, or employees shall grade, regrade, conmstruct,
reconsiruct, widen, or alter any street or shall construct, reconstruct, repair, maintain, or
alter any other municipal public works therein, including but not limited to storm sewers,
sanitary sewers, and street lights, it shall be the duty of the company, when so ordered by
the_ City, within a reasonable time to change its equipment and apparatus in the street at
its own expense so as to conform to the established grade or line of such street so as not
to mnterfere with such municipal public works so constructed, reconstructed, or altered.

(2)  The company shall be given access to the street
plans and specifications, and any proposed medifications to such, in the possession of the
City.

SECTION 6. Upon notice from the City, given reasonable in advance,
that any street is planmed to be constructed, reconstructed, widened, altered, paved, or
repaved, the company shall make snch extensions or. changes in its equipment. and
apparatus, ahead of any paving, 2s shall be reasonable expected during the following one
(1) year period; prb\fidcd that if the company deems that no extension or change will be
required during such period, it may refrain from doing so, but shall be precluded from
disturbing the paving for such purposes for a period of one (1) year unless permission of
the City is obtained. Any emergency repairs during this one (1) year penod shall be
cause for a full width restoration of any street to minimize the effect of company activity
if so ordered by the City. ,

SECTION 7. The minimum clearance of all lines placed above the
streets, and also the placement of underground facilities, shall conform to the latest
industry standards including Code of Federal Regulations, 49 CFR Part 192 for
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installation of transmission and distribution piping. The City reserves the right to require,
by ordinance, observation of greater standards of safety than those contained in such
industry standards.

SECTION 8. The company agrees by the acceptance of this franchise to
indemnify, keep, and save the City free and harmless from Hability on account of injuries
or damage to persons or property growing out of the constraction, maintenance, repair,
and operation of its equipment and apparatus located upon, through, along, under, or over

J ‘ the City’s streets If any suit to enforce such liability shall be brought against the City,
either independently or jointly with the company, upon notice by the City the coropany
shall defend the City at the cost of the company and, in the event of final judgment being
obtained against the City either independently or jointly with the company, the company
shall pay such judgiment with all costs and hold the City harmless therefrom.

SECTION 9. The City, through its City Commission, City Manager, or
such assistants as it may employ or designate, at all reasonable times, may have access to
the equipment and apparatus installed under this franchse for the purpose of mspecting
or examining it, and may inspect, examine, or verify all or any of the accounts, books,
records, confracts, docwments, or papers of the company reasonable necessary to the
administration of this franchise.

SECTION 10. The franchise hereby created shall be for a set term of ten
(10) years from and after July 1, 2010, but is not exclusive, and the City reserves the right
to sell similer franchises to others.

SECTION 11. The company is hereby given the right to assign the
franchise created by this ordinance to any person, firm, or corporation able, ready, and
willing to carry out the terms of this franchise, but prior to such assignment, shall obtain
consent from the City to such assignment, which consent shall not be unreasonably
withheld.

SECTION 12.

M As consideration for the rights conferred by the granting of this

franchise, and to compensate the City for the use of its streets and rights-

of-way and its superintendence of the franchise, the successful bidder for

the term from July 1, 2010 through June 30, 2020 shall pay to the City a
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fee'a, equal to three percent (3%) of the gross annual revenues recerved by
the franchisee from the sale of gas to all customers within the territorial
limits of the City or amy other revenue generated by or atfributable to
facilities or equipment or apparatns Jocated within the territorial limits of
the City. Gross revenues shall also include compensation from any
ancillary services, including, but not limited to, advertising stuffers
inserted into pexriodic billing statements or other notices.

(3) ()  Such fees shall be initially fixed by separate ordinance
which shal] state the City’s acceptance of the Company’s
bid. '

(b)  The Company shall remit to the City, monthly, all emounts
due under this franchise. The first such remittance shall be
based upon revenues received by the Company during the
first month following the effective date of the franchise as
set forth in Section 19 hereof and shal] be paid withip thirty
(30) days followmg such period. Thereafter, payments
shall be made within thirty (30) days after each subsequent
one month period. The final payment shall be paid within
thirty (30) days following the expiration of this franchise.

(¢)  If the franchisee does not already have tariffs approved by

the Kentucky Public Service Commission as of the date of
acceptance of its bid by the City, then no later than ten (10)
working days after final acceptance of its bid by the City,

" the franchisee shall file an application or tariff with the

Public Service Commission to provide for prompt and
satisfactory cost recovery of the amount payeble nnder this
Section. The franchisee shall provide the City with copies
of its cusrently approved tariffs or such tariffs that it files
with the Public Service Commission in order to satisfy the
obligations created by this subsection. If the franchisee
fals to file its application or tariff within the specified time
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period, the City may, at its option, terminate the Fraunchise
Apgreement upon thirty (30) days written notice to the
franchisee.

(b) If, afier a perdod of sixty (60) days from the filing of
franchisee’s application, the Public Service Commission
shall have made no final determination concerning the
prompi end satisfactory recovery of amounts payable vnder
this section herein by the franchisee, then the franchisee’s
obligation to pay the amount specified in this section shail
be sugpended, provided the franchisee shall first give the
City ten (10) days writien notice of its intention to suspend.
payment pending the decision of the said Commission. In
the event of suspension of the franchisee’s obligation as
herein provided, the City, shall have the option fo terminate

. this franchise within thirty (30) days of receipt of smd
written notification from the franchisee. -

(c) If it is determined by the Public Service Commission (or its
guceessor or court having jurisdichon) that all or apy portion of
said fee set forth in this section shall not be promptly and
satisfactorily recoverable by the franchisee, the franchisee, at ifts
election, shall thereafter be relieved of its obligation to pay such
portion of the agreed franchise fee and in such case shall so notify
the City in writing within five (5) working days of receipt by the
franchisee of such order of the Public Service Commission or of
such court decision. In such event, the C‘ity shall have the option
to terminate this franchise within thirty (30) days of receipt of said
written notification from the Company.

(d)  If, however, the Public Service Commission or other tribunal shall
make a final deftermination providing for the prompt and
satisfactory recovery by the franchisee of amounts payable under

this section and the City has not cancelled the franchise in the
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interim, then the franchisee’s obligation to make payment of such
amounts shall resume from and afler the date of notification by the
City of such determinafion; provided, however, that any such
notice shall be given in timely fashion.

(¢)  No acceptance of any franchise fee payment by the City shall be
construed as an accord and satisfaction that the amount paid is in
fact the correct amount nor shall acceptance be deemed a release to
any claim the City may have for future or additional sums pursuant
to this Ordineance. The City shall have the right to inspect the
franchisee’s income, financial, and gas comsemption records
relating to gross revennes in order to andit and to recomputed any
amounts determined to be payable under this Ordinance. Any

. additional amourt due to the City as a result of the andit shall be
paid within ten (10} days following wriiten notice to the franchisee
by the City which notice shall include a copy of the audit report. If
as a result of such audit or review the City determines that the
franchisee has intentionally underpaid its franchise fee by five
percent (5%) or more for any calendar month then in addition to
making full payment of the relevaat obligation, the franchisee shall
reimburse the City for all of the reasonable costs associated with
the audit or review, including all out-of-pocket costs for attorneys,
accountants and other consultants. However, if such audit or
review is performed in connection with a granting of a franchise, a
fransfer of comtrol, or a& modification, the franchisee shail
reimburse the City for all of the reasonable costs associated with
the audit or review.

@ In the event that any franchise payment or recomputed amount is
not made on or before the applicable dates heretofore specified,
interest shall be charged from such date at the annual rate of eight
percent (8%). Overpayments discovered by the City or the
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franchisee shall be en adjustment on the next monthly payment
without interest.

()  The City reserves the right to require the franchisee to collect any
consumer or other tax or other fee that may be imposed on
sabscribers by the City.

SECTION 13. (1) The consideration set forth in the preceding section
shall be peid and recejved in Jiev of any tax, license, charge, fee, street or alley rental, or
any other character of charge for the use and occupancy of the streets. It shall farther be
in lien of any inspection fee tax, easement tax, franchise tax whether levied as an ad
valorem, special, or other character of tax, and any other tax, license, fee, or imposition
other than the usnal general or special ad valorem property taxes now or hereafter levied.

(2)  Should the City not have the legal power to declare
that the payment of the foregoing consideration shall be in Jien of such taxes, licenses,
fees, and impositions, then the City declares that, should any such tax, license, fee, or
other imposition be imposed upon the company, then to the extent necessary, the
consideration to be paid herevnder may be applied toward the satisfaction of such
obligations.

SECTION 14. It shall be the duty of the City Manager, or & subordinaie
designated by the City Manager, as soon as practicable after the passage of this
ordinance, to offer for sale said franchise and privilege. Said franchises and privilege
shall be sold to the highest and best bidders at a time and place fixed by the City Manager
after due notice thereof has been given by advertisement in af least one (1) issue of a
newspaper of gemeral circulaton within the territorial Limits of the City. Such
advertisement shall appear not less than seven (7) days nor more than twenty-one (21)
days before the date bids are to be received. In addition to such edverfisement, written
notice of the proposed sale shall be given to the holders of the cmrent or most recently
expired ges distribution franchise at least twenty-one (21) days before the date bids are to

be received.
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SECTION 15. (1)  Bids and proposals for the purchase and acquisition
of the franchise and privileges hereby created shall be in writing and shall be delivered to
the City Clerk or designated subordinate upon the date and at the time fixed in said

advertisement for the receipt of such.
(2) Bids offered for purchase of this franchise shall

state the bidder’s acceptance of the conditions set forth in this ordinance.
(3)  Any cash or check remitted by an unsuccessful
bidder shall be retarned.

SECTION 16. At the first regular meeting of the City Commission
following the receipt of such bids, the City Manager shell report and submut to the City
omission all bids and proposals for acceptance of bids. Acceptance of 2 bid shall be
expregsed by an ordinance. The City Commission reserves the right, for and in behalf of
the City, ta reject any and all bids for said franchise and privilege. In case the bids
reported by the City Manager shall be rejected by the City Commission, it may direct, by
resolution or ordinance, that said franchise and privilege be agrin offered for sale, from
time to time, until a satisfactory bid therefore shall be received and accepted.

SECTION 17. Ay granting of the franchise created hereby shall include
the obligation of the City to provide, at least eighteen (18) months before its expiration,
for the sale of a new franchise to the highest and best bidder on terms that are fair ad
reasonable to the City, to the existing holder of the franchise, and to its patrons.

SECTION 18.
1. Axny violation by the company, its vendee, lessee, or successor of

the provisions of this franchise or any material portions thereof, or
the failure promptly to perform any of the provisions thereof, shall
be cause for the forfeiture of this franchise and all rights hereunder
after written notice to the company and continuation of such
violation, failure or default.

2. For violation of any of the followinp provisions of this Ordinance,

the penalties shall be recoverable as follows:
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(8)  For failure to complete any construction requiring a permit
in accordance with the time constraints, set forth m this
Ordinance, unless the City Manager specifically approves
the delay by resolution because of reasons beyond the
control of the franchisee, the franchisee .shall forfeit five
hundred dollars (3500.00) per day or part thereof that the
violation continues.

(b)  For failure to provide data and reports as requested by the
City and as required in this Ordinance the franchisee shall
forfeit one hundred dollars ($100.00) per day or part
thereof that the violation continues.

(¢} For failure to comply with the operational standards
following the City Manager directing franchisee to make
improvements pursuant to this Ordinance, the franchisee
shall forfeit two hundred dollars ($200.00) per day or part
thereof that the violation continues.

(d)  For fallure to complete any construction or alteration of
Equipment and Apparaius pursuant to the time constraints
set forth in this Ordinance or within such time as is set by
the City Manager, the franchisee shall forfeit five hundred
dollars ($500.00) per day or part. thereof that the violation
continues.

(¢)  For failure to pay the franchise fee when due pursuant to
Section 12 or any itemized bill presented by the
Government pursuant to this Ordinance, the franchisee
shal] forfeit one hundred dollars ($100.00) per day or part
thereof that the violation continues.

()  For failure to comply within thirty (30) days of any City
Commission resolution directing compliance with any other
provisions of this Ordinance, the franchisee shall forfeit
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one hundred dollars ($100.00) per day or part thereof that
the violation continues.

The franchisee shall not be excused from complying with
any of the terms and conditions of this Ordinance by any
failure of the City, upon any one or more occasions, to
insist wpon the franchisee’s performance or to see
franchisee’s compliance with any one or more of such
terms or conditions. Payment of penelties shall not excuse
non-performance under this Ordinance. The right of the
City to seek and collect penalties as set forth in this section

are in addition to its xight to terminate and cancel as set

forth in this Ordinance.

SECTION 19. The franchise created by this ordinance shall become

effective upon acceptance of the company’s bid, as expressed in the ordinance of

acceptance which additionally fixes the fees to be paid.

SECTION 20. The City resexves all rights it mright presently have, or
which it mey hereafier acquire, to regulate the franchisee’s rates and services.

SECTION 21. Should any section, subsection, sentence, clause, or phrase
of this ordinance be held to be unconstitutional or otherwise invalid by a court of
competent jurisdiction, such decision shall not affect any other portion of this ordinance,

it being the intention of the Board of Commissioners. to enact this ordinance section by

section, subsection by subsection, and all sentemces, clawses or phrases hereof

independently of any other section, subsection, sentence, clause or phrase.
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SECTION 22. This ordinance shall be in full force and effect from and
after its adoption, readoption and publication, as required by law.

Wity Epl0es,

MAYOB/

ATTEST:

Ik oo,

CITY :LERK

ADOPTED BY THE BOARD OF COMMISSIONERS: JU&NP 4 2009
READOPTED BY THE BOARD OF COMMISSIONERS: =1 8 2009
PUBLISHED:

REQUESTED/SPONSORED BY: STEPHEN W. CORBITT, CITY MANAGER

JORDINANCE/Franchise.Gas. Adyextisement 2009
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ATTACHMENT B

ADVERTISEMENT OF ORDINANCE
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