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April 24,2009 

ED 
Mr. Jeff DeRouen 
Executive Director 
Public Service Commission 
21 1 Sower Boulevard, P.O. Box 615 
Frankfort, I<eiituclcy 40602-061 5 

APR 2 4 2009 
PUBLIC SERVICE 
coMMlssloN 

Re: Kenergy Corp. 
Agreement for Retail Electric Service with Southwire Company; 
Letter Agreement for Wholesale Sei-vice with Big Rivers Electric 
Corporation 

Dear Mr. DeRouen: 

Enclosed on behalf of Keiiergy Corp. (“Kenergy”) are two copies each of the following 
proposed agreeinents: (i) Agreement for Retail Electric Sei-vice (“Retail Agreement”) 
with Soutliwire Company (“Southwire”), and (ii) Letter Agreement for Wholesale 
Service (“Wholesale Agreement”) with Big Rivers Electric Coiyoration (“Big Rivers”). 
The Retail Agreement does not lime signatures, and Southwire has not given its consent 
to the version of tlie Retail Agreement that is being filed. Likewise, tlie Wholesale 
Agreement does not have signatures, but Kenergy and Big Rivers are in agreement with 
its terms. 

Kenergy is seelcing approval of tlie Retail Agreement and tlie Wholesale Agreement in 
contemplation that an agreement can be reached with Southwire on the terms stated, or 
011 substantially similar terms. By filing these foiins of agreements now, Kenergy seeks 
to begin the statutory notice period required for filed special contracts for electric service 
to become effective under KRS 278.180. This same approach was used by Big Rivers in 
Case No. 2007-00455 (tlie “Unwind Transaction Case”) with respect to proposed 
agreements between Big Rivers and tlie City of Henderson, and with the two aluminum 
sine 1 ters. 

This approach is being talceii to expedite the ability of Kenergy and Big Rivers to finalize 
the agreements respecting Soutliwire that are required to close tlie transaction approved 
by the Commission in the Unwind Transaction Case. Obtaining required regulatory 
approvals for these agreements may be tlie last action required for that transaction to 
close. These agreements are not required unless that transaction closes, and would not be 
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signed or delivered until tlie closing of that transaction. In consideration of tlie need to 
expedite that closing, ICenergy respectfiilly requests that the notice period required by 
I(RS 278.180 be shortened to 20 days to allow these agreements to become effective 
earlier, and to give the transaction approved by the Conmission in the TJiiwind 
Transaction Case the opportunity to be closed sooner. 

Keiiergy believes that an informal conference in this matter to discuss tlie points on 
which the parties to tlie Retail Agreeinent have not reached agreement may facilitate a 
resolution of those issues, and requests that the Corninission set an informal conference at 
its earliest convenience. ICenergy would appreciate the Commission’s consideration of 
this request. 

Veiy truly yours, 

DORSEY, KING, GRAY, NORMENT & HOPGOOD 

1 

Counsel for ICenergy Corp. 

FNICJr/cds 
Eiic 1 s. 

i 

COPY/w/encls.: Hon. Jolm C. Stephens, Southwire Company General Counsel 
Mr. David Spaiilhoward 
Hon. James Miller 
MI-. David Hamilton 



May -, 2009 

Mr. Sanford Novick 
Kenergy Corp. 
6402 Corydon Road 
P.O. Box 18 
Henderson, KY 424 1 9-00 1 8 

201 Third Street 
P.O. Box 24 
Henderson, KY 4241 9-0024 

www. bigrivers.com 
270-827-256 1 

APR B 4 2009 
PUBLIC SERVICE 

COMMISSION 

Re: Retail Electric Service Agreement 
Southwire Company Rod & Cable 

Dear Sandy: 

This letter agreement ((‘Letter Aweement”) will evidence Big Rivers’ concurrence with 
the terms of Kenergy’s electric service agreement with Southwire Company (the “Retail 
Customer”) for its rod and’cable mill dated May -, 2009, a copy of which is attached hereto as 
Exhibit 1 (the “Retail Afireement”), and the agreement between Big Rivers and Kenergy with 
respect thereto. 

(1) Existing Agreement and Tariffs. The terms and conditions of the June 1 1 , 
1962, wholesale power agreement, as amended, and Big Rivers’ filed tariffs shall continue in full 
force and effect except as expressly modified by this Letter Agreement. 

(2) Additional Rights and Obligations of Big Rivers. Big Rivers shall make 
available to Kenergy the electric power required during the term of the Retail Agreement to 
perform the power supply obligations assumed by Kenergy in the Retail Agreement and Big 
Rivers shall have the benefit of Retail Customer’s covenants in such agreement. Big Rivers will 
supply the facilities required to deliver power to the delivery point, as defined in the Retail 
Agreement, and to meter electrical usage by Retail Customer. 

(3) Obligations of Kenergy. Kenergy shall take and pay for (i) electric power and 
. energy delivered by Big Rivers in accordance with Big Rivers’ Rate Schedule 7 or Rate 

Schedule 10, as applicable, with demand and energy being measured in accordance with the 
Retail Agreement, and (ii) transmission services and facilities charges incurred by Big Rivers in 
connection with extending service to the Retail Customer’s delivery point. Kenergy will 
promptly forward to Big Rivers a copy of any notices received by Kenergy firom the Retail 
Customer under the terms of the Retail Agreement. 
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(4) Obligation of Kenergy for Minimum Billing Qemand Charge. Kenergy agrees 
to bill Retail Customer for (i) my minimum billing demand charges in excess of measured 
demand, and (ii) all transmission services and facilities charges incurred by Big Rivers and billed 
to Kenergy in connection with extending service to the Retail Customer’s delivery point. 
Kenergy agrees to pay over to Big Rivers all funds actually collected under such billings, 
including any termination charges respecting the Big Rivers Transmission Facilities (as that term 
is defined in the Retail Agreement). The terms of this paragraph do not affect the obligation of 
Kenergy to pay Big Rivers in accordance with Big Rivers’ tariff as and when billed for the 
wholesale charges for electric power and energy actually consumed by Retail Customer. 

(5) Division of Any Partial Payments. Kenergy will pay to Big Rivers a pro rata 
share of any partial payment made to Kenergy by or on behalf of Retail Customer. 

(6)  Effective Date. This Letter Agreement will become effective upon the latter to 
occur of approval or acceptance of this Letter Agreement by the Public Service Commission of 
Kentucky, and the effective date of the Retail Agreement. 

(7) Entire Agreement and Amendment. This Letter Agreement represents the 
entire agreement of the parties on the subject matter herein, and cannot be amended except in 
writing, duly authorized and signed by Big Rivers and Kenergy. The Retail Agreement cannot 
be amended without the written approval of Big Rivers. Big Rivers shall have the right to 
approve the terms and issuer(s) of the letter(s) of credit contemplated by the Retail Agreement to 
secure the obligations of the Retail Customer for termination charges. 

If this Letter Agreement is acceptable to Kenergy, please indicate that acceptance by 
signing in the space provided and returning four copies to us. 

Sincerely yours, 
BIG RIVERS ELECTRIC CORPORATION 

Marlc A. Bailey, President/CEO 

ACCEPTED: 

KENERGY COW. 

Sanford Novick 
PresidendCEO 

Date: 



AGREEMENT FOR RETAIL ELECTRIC SERVICE 

THIS AGREEMENT FOR ELECTRIC SERVICE (“Agreement”), is made and entered 
into as of the day of May, 2009, by and between IQNERGY COW., a Kentucky electric 
cooperative coiyoration, with its principal office located at 6402 Old Corydon Road, P.O. Box 
18, Henderson, Kentucky 424 19-00 1 8 (hereinafter, the “Selleryy), and SOUTHWIRE 
COMPANY , a Delaware corporation, with its principal offce located at One Soutliwire Drive, 
Ca~~ollton, GA 30 1 19 (liereinafter, the “Custoiner~’) (Seller and Customer are individually 
referred to herein as a “Party” aiid collectively as the “Parties”). 

WHEREAS, Customer and Green River Electric Corporation (ccGRECyy), Seller’s 
predecessor in interest, entered into an Agreement for Electric Service dated JUIY 15, 1998, (as 
anieiided, tlie ‘‘ 1998 Retail Agreemeiit”), and related agreements, under which GREC agreed to 
supply electric service to Customer for use at Customer’s primary aluminum smelter (“Smelter”) 
and Customer’s adjacent rod and cable iiiill (“Rod and Cable Mill”), both located in Hancoclc 
County, Kentucky; 

WHEREAS, effective as of April 1,2001, pursuant to a certain Stock Purchase 
Agreement dated August 3 1 , 2000, between Century Aluminum Company (“Centui-Y) and 
Customer, Centuiy acquired all of the issued and outstanding capital stock of certain subsidiaries 
of Customer that together owned all of the partnership interests of NSA, L.P., an indirect wholly 
owned subsidiaiy of Customer that, in turn, owned and operated the Smelter. Under a Master 
Assignment Agreement between Customer and Century dated November 22,2000, as amended, 
Customer partially assigned its rights aiid interests under the 1998 Retail Agreement and related 
agreements to Century, except that Customer retained such rights and interests as necessary for it 
to continue to acquire electric service for use at its Rod and Cable Mill, with Centuiy acting as 
Customer’s agent for tlie limited purpose of facilitating Customer’s acquisition of electric service 
for the Rod and Cable Mill; 

WHEREAS, Seller and Big Rivers Electric Corporation (“Big Rivers”), Seller’s 
wholesale power supplier, have amended tlie wholesale power agreements between them (the 
“2009 Wholesale Power Agreement Amendment”) to establish tlie ternis on which Big Rivers . 
will supply electric service to Seller for Seller to resell to Customer under this Agreement for use 
at Customer’s Rod and Cable Mill; and 

WHEREAS, tlie Parties wish to enter into this new Agreement under wliicli Seller will 
provide the exclusive source of electric service to Customer for use at tlie Customer’s Rod and 
Cable Mill, which new Agreement replaces and supersedes any and all other agreements between 
tlie Parties, or between a Party and any third party for retail electric service to Customer; 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, tlie 
Parties agree as follows: 
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ARTICLE I 
GENERAL OBLIGATIONS 

1 .O 1 Basic Obligations of the Parties. Seller will supply, sell, aiid deliver to Customer, 
and Customer will accept and pay for, all of tlie electric power and energy required by Customer 
for the operation of its Rod and Cable Mill, up to tlie Maximum Contract Demand (as defined in 
Section 2.04 below). This service will be supplied under this Agreement, and the rules, 
regulations, aiid orders of the Public Service Commission of Keiitucky (“Commissiony’), which 
may be applicable aiid effective froin time to time. Seller and Customer agree that this 
Agreement and tlie Delivery Point Agreement (the “Deliveiy Point A~reemeiit,’’ that will be 
entered into as contemplated in this Section 1.01) contain tlie exclusive terms aiid conditions on 
which Seller will provide retail electric service to Customer during the term of this Agreement. 
The obligation of Seller to commence deliveiy of electric power aiid energy under this 
Agreement is contingent upon, and shall be postponed until Seller, Big Rivers, Customer and 
Century have executed a Delivery Point Agreement that provides for delivery of power and 
energy hereunder at the Existing Deliveiy Point (as defined in Section 2.01 (a)) in form and 
substance acceptable to each of those parties. 

1.02 Membership. Customer has been and shall continue to be a member of Seller, and 
shall be bound by such rules aiid regulations as may be adopted from time to time by Seller 
consistent with tlie t e rm and conditions of this Agreement 

ARTICLE I1 
SERVICE CHARACTERISTICS 

2.01 Deliveiv Point. Tlie “Deliveiy Point” of tlie electric power and energy made 
available under this Agreement shall be tlie point at which Customer’s facilities connect to 
Seller’s facilities, or facilities designated by Customer, aiid is more specifically defined below as 
either the “Existing Delivery Point” or the “Prospective Delivery Point.” 

(a) Tlie Delivery Point on tlie Effective Date of this Agreement, as defined in 
Section 1 1.02, shall be tlie “Existing Delivery Point,” as defined and described in Section 
2.01 (c), below, Tlie electric power and energy delivered to tlie Existing Deliveiy Point will be in 
tlie form of three-phase alternating current (60 hertz) at nominal 161,000 volts. 

(b) Upon notice from Customer, Seller and Big Rivers agree to proceed with 
all reasonable dispatcli with the construction of distribution and transmission facilities required 
to establish a new and separate dedicated point of delivery froin Keiiergy to the Rod and Cable 
Mill (the “Prospective Deliveiy Point”), as further described in Exhibit A, attached hereto, that 
does not utilize either tlie Existing Delivery Point or the Southwire htercoimectioii (as defined 
aiid described in Section 2.01 (c), below). Custonier shall be responsible for the costs of 
construction of those distribution aiid transmission facilities as provided in Section 3.06 of this 
Agreement. Begiimiiig with tlie date of commercial operation of the Prospective Delivery Point, 
the Prospective Delivery Point shall become tlie Deliveiy Point under this Agreement, Tlie 
electric power and energy delivered to the Prospective Deliveiy Point will be in tlie form of 
three-phase alteriiating current (60 hertz) at the nominal 13,800 voltage level. 
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(c) For pwposes of this Agreement the t e r m  (i) “Existing Delivery Point” 
shall mean tlie existing set of meters at Big Rivers’ Coleman substation tlxougli which both the 
Smelter and tlie Rod and Cable Mill accept electric service; aiid (ii) “Southwire Intercoiuiection” 
shall mean tlie physical assets owned by Century through which electric power and energy is 
both transformed and delivered from tlie Existing Delivery Point to the existing set of meters at 
which tlie Rod and Cable Mill currently accepts electric service at 13,800 kilovolts. 

2.02 Service Restriction. Customer shall not use the electric power and energy 
furnished liereunder as an auxiliary or supplement to any other source of purchased power and 
shall not sell any electric power and energy purchased liereunder. 

2.03 Maximum Contract Demand. 

(a) The initial maximum demand of Customer during the term of this 
Agreement, or any extension thereof, shall be 6,800 lcilowatts (tlie “Maximrim Contract 
Demand”), unless increased or decreased as permitted under Section 2.03(b), or otherwise agreed 
in writing by tlie Parties. Seller shall not be obligated to s~ipply capacity in excess of said 
demand, measured as specified in Section 3.03(a) of this Agreement; provided, however that if 
Customer modifies or expands its plant in such a way as to increase its electric requirements, 
Customer shall be entitled to obtain additioiial service, so long s tlie increase is in coinpliance 
with Seller’s rules and regulations filed with and approved by tlie Commission. 

(b) The Maxiinurn Contract Demand may be unilaterally increased or 
decreased by Customer, from time to time, up to a niaxiinuin of 10,000 1cW or to a minimum of 
3,000 1cW by giving written notice to Seller at least 60 days prior to tlie effective date of tlie 
increase or decrease. For purposes of Seller’s Rate Schedule 41 and Big Rivers’ Rate Schedule 
10, the parties agree that 4,575 IcW is Customer’s Base Year peak demand. The effective date of 
any unilateral increase or decrease by Customer in its Maxiniuni Contract Demand shall be the 
first day of a calendar month. 

(c) The Maxiinurn Contract Demand shall be measured as the highest 
integrated kilowatt deiiiand occui-ring during a thirty-minute period at tlie beginning aiid inid- 
point of a clock hour in tlie billing niontli, as measured by the coincidental suni of Customer’s 
meters. 

2.04 System Disturbances: ObliPation For Damages. 

(a) A “System Disturbance” shall be deemed to exist if the use of power by 
Customer directly or indirectly results in a risk of harm to human beings or material damage to 
or substantial interference with tlie fiinctioning of Big Rivers’ generating system or transmission 
system, Seller’s distribution system, or tlie plant, facility, equipment or operations of any 
customer of one of Big Rivers’ distribution cooperatives. A System Disturbance includes, but is 
not limited to: (i) a level of current harmonic total demand distortion (“TDD”) measured at the 
Delivery Point that exceeds tlie limits on TDD described in IEEE Standard 5 19, Section 10; and 
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(ii) a use of capacity and energy in such a manner that causes a current‘ imbalance between 
phases greater than five percent (5%) at tlie Delivery Point, 

(b) In its role as control area operator and reader of the meters serving Seller, 
Big Rivers sliall have primaiy responsibility for determining tlie existence and source of System 
Disturbances. If Big Rivers reasonably believes that Customer is responsible for a System 
Disturbance, it shall provide notice to Seller and Customer, and Customer may take, but shall not 
be obligated to take, appropriate action at its sole expense to cure, correct or suppress such 
System Disturbance. If tlie Customer declines for any reason to take action to correct the System 
Disturbance, then Seller sliall undertake, or cause Big Rivers to undertake, appropriate action to 
cure, correct or suppress such System Disturbance. Customer shall be obligated to reimburse 
Seller for all costs incurred by Seller or Big fivers to cure, correct or suppress such System 
Disturbance, provided that sucli action was successful in curing, correcting or suppressing sucli 
System Disturbance, and further providing tliat Customer is conclusively determined to be tlie 
cause of such System Disturbance. 

(c) Customer acknowledges and agrees that Seller shall have no responsibility 
for damage to any property, or to any equipment or devices connected to Customer’s electrical 
system on Customer’s side of tlie Delivery Point that results solely from acts or omissions of 
Customer, its employees, agents, contractors or invitees, or malfimtion of any equipment or 
devices connected to Customer’s electrical system on Customer’s side of the Deliveiy Point. 

(d) Seller aclcnowledges and agrees tliat it shall have no responsibility for 
damage to any property, or to any equipment or devices connected to Customer’s electrical 
system on Customer’s side of the Deliveiy Point, except those that result solely from negligent 
acts or omissions or intentional acts of Seller, or Seller’s employees, contractors or invitees 
acting within tlie scope of their employment, contract or invitation, respectively. 

2.05 Power Factor 

(a) Pursuant to tlie 1998 Retail Agreement, with respect to tlie Rod and Cable 
Mill, Customer made certain payments to Seller and Big Rivers as compensation for an 
entitlement to 4,000 kilovars for the purpose of financially mitigating the reactive demand at tlie 
Rod and Cable Mill in excess of tlie reactive demand, measured in Itilovars, to wliicli Customer 
otherwise would be entitled without further compensation based on tlie Customer’s maximum 
monthly demand and a power factor of ninety percent (90%). As a continuation of such 
entitlement, tlie Parties acknowledge that under this Agreement, Customer shall receive up to 
4,000 ldovars per month without further compensation from Customer to Seller. For purposes 
of Section 2.05(b) below, each calculation of Customer’s power factor, including the power 
factor for purposes of the formula set foi.tli at tlie end of Section 2.05(b), shall reflect tlie 
Customer’s monthly niaximuni metered kilovar demand, less 4,000 Itilovars. 

(b) Subject to Customer’s entitlement to 4,000 kilovars per month as set forth 
in Section 2.05(a) of this Agreemelit, Customer shall maintain a power factor at tlie Delivery 
Point as nearly as practicable to unity. Power factor during normal operation may range from 
unity to ninety percent (90%). If Customer’s power factor is less than 90% at time of maximum 
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load, after adjusting for Customer’s entitlement to 4,000 Icilovars, Seller reserves the right to 
require Customer to choose either (a) installation at Customer’s expense of equipment which will 
maintain a power factor of 90% or higher; or (b) adjustment of the iiiaxiniuni monthly metered 
demand for billing purposes in accordance with the following forniula: 

Maximum Actual Measured IGlowatts x 90% 
Power Factor (%)(as adjusted) 

2.06 Metering. 

(a) The metering equipment necessaiy to register the electric demand and 
energy for this service shall be furnished, installed, operated, and maintained by Seller or Big 
Rivers on behalf of Seller, and shall be and remain the property o f  Seller or Rig Rivers. 

(b) Each meter shall be read on or about the first day of each month, or such 
other day as may be niutlclally agreed upon by a representative of Seller and Customer, aiid may 
be si~iiulta~~eously read by a representative of Customer should Customer so elect. Customer 
agrees that during the period that the Deliveiy Point is the Existing Deliveiy Point, iiieter 
readings shall, for billing puilioses, be grossed up as stated in Section 2.06(e), below. 

(c) All inspections and testing of metering equipment shall be performed in 
accordance with applicable rules and regulations of the Commissioii. 

(d) The metering point shall be at the Southwire Delivery Point, as described 
in Section 2.06(e), below, at the nominal 13,800 voltage level. In the eveiit that the Prospective 
Delivery Point is established, beginning with the date of coinmercial operation of the Prospective 
Delivery Point tlie electric power and energy delivered by Seller to Customer under this 
Agreement shall be metered for billing purposes at the Prospective Delivery Point, at the 
nominal 13,800 voltage level. 

(e) For tlie period that the Existing Deliveiy Point remains in use for purposes 
of providing electric service to the Rod aiid Cable Mill: (i) the electric power aiid energy 
delivered by Seller to Custoiner for the Rod aiid Cable Mill shall be metered for billing purposes 
at the Southwire Delivery Point, which is more particularly defined and described in the Deliveiy 
Point Agreement; (ii) for purposes of nionthly billings by Seller to Customer, the billing 
determinants for monthly and hourly energy shall be adjusted based on the actual meter readings 
at the Southwire Deliveiy Point, plus one percent (1%) to compensate Ceiituiy for energy losses 
on the Southwire Iiitercoiinection; aiid (iii) for purposes of monthly billings pursuant to any retail 
electric service agreements between Seller and Centuiy, the billing determinants for monthly 
aiid hourly demand, energy and reactive demand as determined by meter readings at the Existing 
Delivery Point shall be reduced by subtracting the corresponding billing deterniiiiants, as 
adjusted, for the Rod and Cable Mill. 

2.07 Easements aiid Facilities Provided by Customer. Customer has provided, aiid 
shall continue to provide or cause to be provided, without cost to Seller, the following easements 
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and facilities which are or may be necessary for Seller or its power supplier to supply tlie electric 
consuming facilities of Customer with retail electric service: 

(a) Easements for rights-of-way upon Customer’s property, (i) at such 
locations and of such dimensions as determined by Seller and which are necessary for the 
construction of facilities whicli Seller or its power supplier must furnish to provide electric 
service herein; provided, however, that if Customer wishes to move such facilities in tlie ftiture, 
Seller will cooperate in identifjring alternate satisfactoiy locations so long as any relocation is at 
Customer’s expense; and (ii) an easement for ingress and egress to exercise Seller’s rights under 
this Agreement. 

(b) Except as provided in Section 2.08, Customer has furnished, and shall 
contiiiue to furiiish, operate, and inaintain (or cause to be fuiiiislied, operated, and maintained) 
such facilities and equipment as may be iiecessaiy to enable it to receive and use electric power 
and energy purchased hereunder at and from tlie Delivery Point. 

2.08 Facilities Provided by Seller. Seller will fnriiisli, or cause to be furnished, at tlie 
charges established in tliis Agreement, all of the faciIities required for tlie delivery of electric 
power and energy to tlie Delivery Point specified in this Agreement and in tlie Deliveiy Point 
Agreement, including tlie following: 

(a) No later tlian 1 SO days following receipt by Seller and .Big Rivers of notice fiom 
Customer under Section 2.0 1 (b) of tliis Agreemelit to construct distribution and transmission 
facilities required to establish tlie Prospective Delivery Point, Seller and Big Rivers will 
commence design and construction of tlie transmission facilities and distribution facilities 
necessary and appropriate for that purpose, including such metering, communications, relaying, 
control circuits, and associated equipment that is necessary to properly measure, control, and 
coordinate the delivery of electrical power and energy between Seller’s and Custoiner’s 
faci 1 iti es. 

(b) The cost of the distribution facilities provided by Seller, and tlie transmission 
facilities provided by Big Rivers to extend seivice to Customer at tlie Prospective Delivery Point 
shall be paid for by Customer in accordance with Section 3-06. 

2.09 Operation and Maintenance of Facilities. 

(a) Seller shall construct, operate, and maintain, or cause to be constructed, 
operated and maintained, all facilities and equipment owned by it or its power supplier and 
required to supply retail electric service to Customer in accordance with the terms of tliis 
Agreement. 

(b) Customer shall ConstrLict, operate, and maintain, or cause to be 
constructed, operated, and maintained, all of the facilities and equipment owned by it in 
accordance with the applicable provisions of the National Electrical Safety Code and all other 
applicable laws, codes, and regulations; provided, however, that Seller shall have no duty to 
inspect sucli facilities for compliance therewith. 
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2.10 Riglit of Removal. Any and all equipment, apparatus, devices, or facilities placed 
or installed, or caused to be placed or installed, by either Pai-ty on or in tlie premises of the other 
Party shall be aiid reiiiaiii the property of tlie Party owning and iiistalling such equipment, 
apparatus, devices, or facilities regardless of the mode or manlier of annexation or attachment to 
real property of tlie other. Upon tlie termination of this Agreement, the owner thereof shall have 
tlie right to enter upon tlie premises of the other aiid sliall within a reasonable time remove such 
equipment, apparatus, devices, or facilities; provided, however, tliat Customer may not recover 
any easements or sites conveyed to Seller as referred to in Section 2.07 hereof except to tlie 
extent tliat Seller no longer lias a need to make use of such easements or sites. 

ARTICLE I11 
PAYMENT 

3.01 Rates. On and after the Effective Date (as defined in Section 1 1.02 below) of this 
Agreement, Customer shall pay Seller for service hereunder at the rates set forth i n  Seller’s Rate 
Scliedule 33, attached hereto as Exhibit C, and other applicable tariffs of Seller, or aiiy successor 
tariff(s), all of which are incorporated herein by reference, subject to such cliaiiges as may 
become effective from time to time by operation of law or by order of the Coiiimission, provided 
that in  the case of aiiy filing with the Commission wliicli cliaiiges or affects tlie terms, conditions, 
or rates under this Agreement, Seller gives Customer notice in accordaiice with the 
Commission’s regulations and orders so that Customer has tlie opportunity to participate in aiiy 
proceeding at the Commission affecting the terms, conditions, or rates hereunder. 

3 -02 Taxes. Custoiiier shall pay all taxes, charges, or assessments now or hereafter 
applicable to electric service liereunder. 

3.03 Billing Deiiiand. 

(a) Tlie montlily billing deiiiaiid sliall be tlie greater of the maximum 
integrated thirty-minute demand at tlie Soutliwire Delivery Point (as shall be described in Section 
3 of the Deliveiy Point Agreement, contemplated in Section 1.01 of this Agreement) during each 
month or the minimruii billing demand, with such iiiaxiiiiwii integrated thirty-minute demand 
determined by meters which record at tlie elid of each thirty-minute period tlie integrated 
lcilowatt demand during tlie preceding tliii-ty minutes. Tlie provisions of Section 2.05 apply to 
tlie measured kilowatts. 

(b) The iiiinimLiiii billing demand of Customer sliall be the greater of 3,000 
Icilowatts, or 60% of the Maximum Contract Demand. 

3.04 Payment of Bills. Bills for seivice furnished during the preceding monthly billing 
period shall be processed aiid mailed to Customer, and a copy faxed to Customer, not later than 
the first Working Day after tlie thirteenth (1 3 ‘I1) day of each month. Bills for service hereunder 
sliall be due aiid payable on or before the first Worlcing Day after the twenty-fourth (24‘”) day of 
tlie month. “Worlcing Day” shall mean aiiy day other than a Saturday, Sunday, or banlciiig 
holiday. In the event payment of the current monthly bill (excluding aiiy amounts as to wliicli 

7 



there is a boiia fide dispute) is not received by Seller on or before tlie due date, Seller may 
discontinue delivery of electric power and energy hereunder upon fifteen (1 5) days notice to 
Customer of its intention to do so, unless Seller receives payment before the end of such fifteen 
(1 5) day notice period. Simple interest equal to tlie tlien-effective prime commercial lending rate 
as published in the “Money Rates” section of The T;tzrZZ Streel JozmaZ plus one percent ( 1 %) 
sliall apply to any unpaid amounts from tlie due date until paid. Aiiy such discontinuance of 
service under this paragraph shall not relieve Customer of any of its obligations under this 
Agreement. 

3.05 Customer Deposit. As security for payment of its obligations under this 
Agreement, Customer shall be required to provide Seller a cash deposit or an ii-revocable bank 
letter of credit representing tlie sum of (i) two (2) months’ estimated billing invoice charges and, 
(ii) if tlie notice to proceed with the establisliment of tlie Prospective Delivery Point lias been 
giveii as provided in Section 2.01 (b), tlie approxiiiiate uiu-etired balance of tlie Distribution 
Facilities Costs and Transmission Facilities Costs, as defined in Section 3.06. Aiiy cash deposit 
for estimated billing invoice cliarges will earn interest in accordance with law, aiid interest 
earned will be paid aiinually to Customer. Letters of credit, including but not limited to the 
issuer and tlie terms, iiiust be approved by Seller. Aixiually, the Parties shall adjust the deposit 
or bank letter of credit to reflect material changes in tlie amount of tlie obligations of Customer 
to Seller under this Agreement, including but not limited to clianges in Customer’s load, changes 
in the rates to Customer, and retirement of portions of Customer’s obligation for tlie Distribution 
Facilities Costs and Traiisniission Facilities Costs. 

3.06 Distribution Facilities Costs and Transmission Facilities Cost Responsibilitv. If 
Seller and Big Rivers coiiinience construction of tlie distribution aiid transmission facilities 
required to establish tlie Prospective Deliveiy Point pursuant to notice to proceed from Customer 
under Section 2.01 (b) of this Agreement, Customer’s obligation for the costs of those facilities 
sliall be as follows: 

(a) Customer accepts responsibility for the actual cost of distribution facilities 
coiistructed or caused to be constructed by Seller to extend service to tlie Perinaiieiit Delivery 
Point, which aniouiit is estimated to be $228,000.00 (tlie “Distributioii Facilities Costs”) as of the 
Effective Date. This amount shall be payable as a contribution in aid of construction and shall be 
paid by Customer either in  a 1~1nip sum prior to coniniencemeiit of construction of the 
Distribution Facilities, or by adding an amount as calculated iiniiiediately below to each monthly 
bill from Seller to Customer beginning with tlie first month in which tlie actual final amount of 
the Distribution Facilities Costs is kiio~vn and Customer has begun to receive service through tlie 
Prospective Delivery Point. The monthly amount shall be the amount required each iiiontli to 
fully pay the Distribution Facilities Costs in equal monthly installmeiits during tlie remaining 
term of this Agreement, iiicludiiig any renewals or extensions thereof, 111~1s interest on the unpaid 
balaiice at the rate of six percent (6%) per aiiiiuni. In addition, Customer shall pay during tlie 
term of this Agreement, and any renewals or extensions thereof, a Monthly Facilities Charge to 
cover overhead and maintenance associated with said distribution facilities by adding an amount 
equal to 0.66% of the Distribution Facilities Costs to each monthly bill from Seller to Customer 
begiixiing contemporaneously with the foregoing montlily bill for recovery of Distribution 
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Facilities Costs. If Customer pays tlie Distribution Facilities Cost in iiistaIInients, as security for 
payment of those costs, Customer shall be required to provide Seller an additional cash deposit 
or an irrevocable bank letter of credit in an amount equal to tlie Customer’s payinelit obligation 
under Section 3.06(b), assuming an iiiimediate termination of this Agreement. 

(b) If this Agreement expires or is terminated for any reason, Customer shall 
pay Seller, in addition to any other obligatioiis which Custonier may have for ’termination or 
otherwise, an abandoivnent charge equal to (i) tlie f d l  aniount of the Distribution Facilities 
Cosls, wliicli have been act~ially incui-red and/or are unavoidable as of the date of expiration or 
termination, reduced by tlie amount of any Distribution Facilities Costs previously paid by 
Custoiiier as described above in section 3.OG(a), and (ii) tlie Montlily Facilities Charge for the 
months remaining in the 60 month term following such expiration or teriiiiiiation. 

(c) Customer accepts responsibility for the actual cost of transmission 
facilities constructed or caused to be constructed by Seller to extend service to tlie Prospective 
Delivery Point, which amount is estimated to be $4 10,000 (tlie “Transiiiission Facilities Costs”) 
on the Effective Date. If this Agreement expires or is teiiiiinated for any reason, Customer shall 
pay Seller, in addition to any other obligations which Customer may have for terinination or 
otherwise, an abandonment charge equal to tlie fb11 amount of the Transmission Facilities Costs, 
which have been actually incurred and/or are unavoidable as of tlie date of expiration or 
termination, reduced by $0.90 per 1cW of demand the Custoiiier Iias been billed aiid has paid for 
under this Agreement. As security for payment of those costs, Customer shall be required to 
provide Seller an additional cash deposit or an irrevocable baidc letter of credit in an aniouiit 
equal to tlie Customer’s payment obligation under this Section 3.06(c), assuming an immediate 
termination of tliis Agreement. The security for payment of those costs sliall be due before 
coninieiiceiiieiit of construction of tlie Transiiiission Facilities. 

ARTICLE IV 
CONTINUITY OF SERVICE 

4.0 1 Seller shall use reasonable diligence to provide a constant aiid uninterrupted 
supply of electric power and energy hereunder. However, Seller shall not be responsible for 
damages to Customer occasioned by any faiIure, slioitage, or interruption of service or for failure 
as a result of Force Majeure (as defined in Section 4.02(c), below). 

4.02 In the event either Party shall be unable, wholly or in part, by reason of Force 
Majeure (as defined below), including Force Majeure preventing Big Rivers from supplying 
power for Seller’s resale to Customer, to carry out its obligations hereunder, on such Party’s 
giving notice aiid reasonably full particulars of such Force Majeure, first by telephone and then 
confirmed in writing, to tlie other Party within a reasonable time after tlie occurrence of tlie cause 
relied upon, then tlie obligations of tlie Parties, to tlie extent they are affected by such Force 
Majeure, sliall be suspended during the continuance of any inability so caused, but for no longer 
period, aiid tlie following provisions shall apply: 
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(a) Inability of Seller. Should Seller’s ability to inalce power available to 
Customer in the amount provided for liereunder be intei-mpted or curtailed for a period longer 
tlian 120 consecutive minutes because of Force Majeure, then for the period of and to the extent 
of such interruption or curtailment, the monthly billing demand shall be prorated by a factor 
equal to the ratio of tlie time Seller is unable to deliver power to the total time in the billing 
period. 

(b) Inability of Customer. If a Force Majeure affects all or a portion of 
Customer’s equipnient so that for a period longer tlian 120 coiisecutive miiiutes, Customer is 
unable to receive and utilize all or a portion of the power that it would have otherwise received 
and utilized, then an appropriate ad.justment will be made in tlie iiiontlily billing demand, and if 
the Force Majeure continues for an entire monthly billing period during which tlie mininirriii 
billing demand is greater tlian the maximum integrated thii-ty-minute deinand for that billing 
period, tlie minimum billing demand shall be adjusted downward for purposes oE calculating the 
monthly billing demand for that billing period by tlie amount of demand reduction attributable to 
tlie Force Mcjeure. 

(c) Tlie term “Force Majeure,’ as used herein, sliall mean acts of God, strikes, 
acts of tlie public enemy, wars, blockades, insurrections, riots, epidemics, landslides, liglitning, 
eartliqualces, fires, storins, floods, wasliouts, arrests aiid restraints of government, whether 
federal, state, or local, civil or military, civil disturbances, explosions, breakage of or accident to 
machinery, equipment, distribution lilies or transmission lilies, inability of either Party to obtain 
necessary materials, supplies, or permits due to existing or fiiture rules, regulations, orders, laws, 
or proclamations of governmental authorities, whether federal, state, or local, civil or military, 
and any other causes which are not reasonably within the control of the Party affected. 

(d) Tlie Party Lmable to perform its obligations hereunder by reason of Force 
Majeure shall remedy such inability with all reasonable dispatch; provided, however, the 
Customer shall not be required to restore its plant and/or operations to the extent that its is not 
practical for Customer to do so. The Pai-ty affected by an event of Force Majeure shall provide 
the other with a timely aiid reasonably full description of tlie nature aiid impact of any damages 
to its facilities and operations caused by sucli event, and the anticipated duration of the effect 
thereof on that Party’s performance liereunder. Nothing contained herein may be construed to 
require a Party to prevent or to settle a labor dispute against its will. 

ARTICLE V 
TERM 

5.0 1 Term and Renewals. This Agreement shall remain in fLill force and effect for a 
term begiiiiiing with tlie Effective Date hereof (as defined in Section 1 1.02 below) and 
continuing through the 60L” complete month thereafter. This Agreement shall automatically 
renew annually thereafter for successive one-year ternis upon tlie saiiie terms and conditions 
stated lierein aiid in  any aniendnient hereto. This Agreement may be terminated at any time 
without cause by Customer giving tlie other at least six (6) months notice prior to the effective 
date of sucli termination. 
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5.02 Assie;nnient. This Agreement shall be assignable by Customer only if (a) 
Customer agrees in writing to guarantee all of Customer’s obligations hereunder, or (b) ’ 
Customer obtains the prior written consent of Seller, wliicli consent will not be unreasonably 
withheld, delayed or conditioned. Seller may witldiold approval of a proposed assignment until, 
among other tliiiigs, Seller has been provided with all inforination it may reasonably require 
regarding the proposed assignee, including tlie ability of the proposed assignee to fulfill 
Customer’s obligations hereunder following tlie proposed assignment. 

ARTICLE VI 
RIGHT OF ACCESS 

6.0 1 D L ~ Y  authorized representatives of Seller shall be permitted to enter upoii 
Customer’s premises at all reasonable hours in order to carry out any metering or service 
provisions of this Agreement, provided, however, that all such representatives abide by 
Customer’s safety rules furnished by Customer to Seller. 

6.02 Each Party shall fiirnisli to tlie other such reports and inforiiiatioii concerning its 
operations as tlie otlier may reasonably request from time to time. 

ARTICLE VI1 
EVENTS OF DEFAULT AND REMEDIES 

7.01 Events of Default. Each of tlie following constitutes an “Event of Default” under 
this Agreement: 

(a) Failure by Customer to make any payment in accordance with this 
Agreement; 

(b) Failure of a Party to perform any material duty imposed on it by this 
Agreement; 

( c )  Any attenipt by a Party to transfer an interest in this Agreement other than 
as permitted pursuant to Section 5.02; 

(d) Any filing of a petition in baidcruptcy or insolvency, or for reorganization 
or arrangement under any banlu-rtptcy or insolvency laws, or voluntarily taking advantage of any 
such laws by answer or otherwise, or tlie coiiimeiiceinent of involuntary proceedings under any 
such laws by a Party and such petition Iias not been withdrawn or dismissed witliiii 60 days after 
filing; 

(e) Assignment by a Party for tlie benefit of its creditors; or 

(0 
material part of its property and sLich receiver or trustee has not been discharged within GO days 
after appointment. 

Allowance by a Party of tlie appointment of a receiver or trustee of all or a 
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7.02 Remedies. Following the occurrence and during tlie continuance of an Event of 
Default by either Party, the noli-defaulting Pai-ty may, in its sole discretion, elect to termiiiate this 
Agreement upon written notice to the other Party, or to seek enforcemelit of its terms at law or in 
equity. Remedies provided in this Agreement are cumulative. Nothing contained in this 
Agreement may be coiistrued to abridge, limit, or deprive either Party of aiiy means of enforcing 
any remedy either at law or in equity for tlie breach or default of aiiy of tlie provisioiis herein, 
except as provided in Section 7.03 below. 

7.03 LIMITATION OF DAMAGES. UNDER NO CIRCUMSTANCE WILL 
EITHER PARTY OR ITS RESPECTIVE AFFILIATES, DIRECTORS, OFFICERS, 
MEMBERS, MANAGERS, EMPLOYEES, OR AGENTS BE LIABLE HEREUNDER TO THE 
OTHER PARTY, ITS AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS, 
EMPLOYEES, OR AGENTS, WHETHER IN TORT, CONTRACT, OR OTHERWISE, FOR 
ANY SPECIAL, INDIRECT, PUNITIVE, EXEMPL,ARY, OR CONSEQUENTIAL 
DAMAGES, INCLlJDING LOST PROFITS. EACH PARTY’S LIABILITY HEREUNDER 
WILL BE LJMITED TO DIRECT, ACTUAL DAMAGES. THE EXCLUSION OF ALL 
OTHER DAMAGES SPECIFIED IN THIS SECTION IS WITHOUT REGARD TO THE 
CAUSE OR CAUSES RELATING THERETO. THIS PROVISION WILL SURVIVE 
TERMINATION OF THIS AGREEMENT. 

7.04 Survival. Obligations of a Party accrued under this Agreement on tlie date this 
Agreement is terminated or otherwise expires shall survive that termination or expiration. 

ARTICLE VI11 
NOTICES 

8.0 1 Any notice, demand, or request required or authorized under this Agreeiiient shall 
be deemed properly given to or served tipon tlie other Party if the notice is in writing aiid placed 
in this mail, postage prepaid, or delivered to the other Party at the following addresses: 

To the Seller: 

Keiiergy Corp. 
6402 Old Coiydon Road 
P.O. Box 18 
Hendersoii, ICY 4241 9-00 1 8 
Attn: President and CEO 
Telephone: (270) 826-3991 
Facsimile: (270) 830-6934 

To the Customer: 

S outliw ire Company 
One Southwire Drive 
Cai-rolltoii, GA 301 19 
Attii: 
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Telephone: (770) 832-4242 
Facsimile: 

With a copy to: 

Soutliwire Company 
One Southwire Drive 
Carrollton, GA 301 I9 
Attii: General Counsel 
Facsimile: (770) 832-5374 

Each Party sliall have the right to change the iiaiiie of the person or location to whom or 
where notice shall be given or served by iiotifying the other Party in writing of sucli cliange. 

ARTICL,E IX 
REPRESENTATIONS AND WARRANTIES 

9.0 1 Representations of Seller. Seller hereby represents and warrants to Customer as 
fo 11 ows : 

(a) Seller is an electric cooperative corporation duly organized;validly 
existing aiid in good standing under tlie laws of tlie Coniiiioiiwealtli of Kentucky, and has tlie 
power and authority to execute and deliver this Agreement, to perform its obligations hereunder, 
and to carry 011 its business as sucli business is now being conducted and as is contemplated 
hereunder to be conducted during the term hereof. 

(b) The execution, deliveiy, aiid perfoiiiiaiice of this Agreement by Seller 
have been duly aiid effectively autliorized by all requisite corporate actioii. 

9.02 Representations arid Warranties of Customer. Customer hereby represents and 
warrants to Seller as follows: 

(a) Customer is a corporation duly organized and validly existing and in good 
standing under the laws of tlie State of Delaware, is authorized to do business in tlie 
Coiiimonwealtli of Kentucky, and has tlie power aiid authority to execute aiid deliver this 
Agreement, to perfoiiii its obligations hereunder, aiid to cai-ry on its business as such business is 
now being conducted and as is coiiteiiiplated hereunder to be conducted during tlie term hereof. 

(b) The execution, delivery, and performance of this Agreement by Customer 
have been cluly and effectively authorized by all requisite corporate action. 

ARTICLE X 
SEVERABILITY 

10.01 The iiivalidity of any portion of this Agreement shall not affect tlie validity of the 
remainder thereof. 
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ARTICL,E XI 
SUCCESSION. APPROVAL, AND EFFECTIVE DATE 

1 1.01 This Agreement sliall be binding upon and iiiure to tlie benefit of tlie successors, 
legal representatives, aiid permitted assigns of tlie respective Pai-ties hereto. 

1 1.02 Tlie “Effective Date” of this Agreement shall be tlie date hereof, except that said 
Effective Date shall be postponed aiid this Agreement shall iiot become effective unless and until . 
this Agreement is approved or accepted iii writing by tlie Commission, tlie Deliveiy Point 
Agreement is executed as contemplated in Section 1.01, and the 2009 Wholesale Power 
Agreement Aiiieiidmeiit is approved or accepted in writing by the Commission and, if required, 
by tlie Rural Utilities Service of tlie U. S. Depai-tiiieiit of Agriculture, and the 1998 Retail 
Agreement has been terminated. 

ARTICLE XI1 
MISCELLANEOUS 

1 2.0 1 Entire Ag;reemeiit. Tlie term, covenants, a id  conditions coiitaiiied in this 
Agreement aiid tlie Delivery Point Agreement coiistitute the entire agreement between the Parties 
aiid sliall supersede all previous coiiiiiiLuiicatioiis, representations, or agreements, either oral or 
written, between tlie Parties liereto with respect to the subject matter hereof, provided, however, 
that service to Custoiiier is subject to tlie lawful orders of the Coiniiiission. 

12.02 Goveriiiiig Law. Jurisdiction, and Venue. All respective rights aiid obligations of 
tlie Parties sliall be governed by the laws of tlie Commonwealth of ICentucky and tlie rules, 
regulatioiis aiid orders of tlie Commission, without regard to its conflicts of law rules. Tlie 
Parties hereby agree that the cowts of tlie Commonwealth of ICeiitucky will have exclusive 
jurisdiction over each a i d  eveiy judicial action brought mder or in relationship to this 
Agreement; provided that tlie subject matter of such dispute is iiot a matter reserved by law to the 
Commission, or to tlie U.S. federal judicial system (in wliicli event exclusive jurisdictioii and 
veiiue will lie with the 1J.S. District Coui-t for the Western District of Kentucky), and the Parties 
hereby agree to submit to tlie jurisdiction of Kentucky COLK~S for such purpose. Venue of any 
state coui-t action, legal or equitable, related to this Agreement shall be Henderson County, 
Kentucky. 

12.03 Waiver. The waiver by either Party of any breach of any term, covenant, or 
coiiditioii contained herein will not be deemed a waiver of aiiy other term, covenant, or 
condition, nor will it be deemed a waiver of aiiy subsequeiit breach of the same or any other 
term, covenant, or condition contained herein. 

12.04 Amendments. This Agreement may be amended, revised, or iiiodified by, and 
only by, a written iiistruiiient duly executed by both Parties. 
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12.05 Counterpaits. This Agreement may be executed in any number of counterparts, 
which together will constitute but one aiid the same iiistrument, and each counterpart will have 
the same force and effect as if they were one original. 

1 2.06 Iieadings. The headings contained in this Agreement are solely for convenience 
and do not coiistitute a part of the agreement between the Parties, nor should such headings be 
used to aid in any manner in the construction of this Agreement. 

IN WITNESS WHEREOF, the Parties liereto have executed this Agreement, as of the 
day aiid year first above written. 

ICENERGY COW. 

By: 
Sanford Noviclc 
President aiid CEO 

SOUTHWIRE COMPANY 

By: 
Printed Name: 
Title: 
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