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COMMONWEALTH OF KENTUCKY 

KENTUCKY PUBLIC SERVICE COMMISSION 

BEFORE ME, the undersigned authority, duly commissioned and qualified in and 
for the State and County aforesaid, personally came and appeared 
Nicole W. Bracy, who being by me first duly sworn deposed and said that she is 
appearing as a witness on behalf of BellSouth Telecommunications, Inc. d/b/a 
AT&T Kentucky before the Kentucky Public Service Commission in Docket 
Number 2009-00 1 27, In the Matter of: dPi Teleconnect, L. L. C., Complainant v. 
BellSouth Telecommunications, Inc., d/b/a A T& T Kentucky, Defendant, Dispute 
Over Interpretation of the Parties’ Interconnection Agreement Regarding A T& T 
Kentucky’s Failure to Extend Cash-Back Promotions to dPi and if present before 
the Commission and duly sworn, her statements would be set forth in the 
annexed direct testimony consisting of IS pages and exhibits. 

SWORN TO AND SUBSCRIBED BEFORE ME 
THIS 3 DAY OF AUGUST, 2010 

Notary Public 

My Commission Expires: - 
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AT&T KENTUCKY 

DIRECT TESTIMONY OF NICOLE W. BRACY 

BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION 

DOCKET NO. 2007-00127 

AUGUST 13,2010 

PLEASE STATE YOUR NAME, YOUR POSITION, AND YOUR BUSINESS 
ADDRESS. 

My name is Nicole Bracy. I am employed by AT&T Operations, lnc. as a 

Senior Product Marketing Manager. My business address is 675 West 

Peachtree Street, Atlanta, Georgia 30375. 

PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE. 

I received a Bachelor of Science degree in Accounting from Auburn University 

in 1989, and I received a Masters in Business Administration from Nova 

Southeastern University in 1994. I joined BellSouth Telecommunications, Inc. 

(now doing business as AT&T Southeast and AT&T Kentucky) in 2000 as a 

Contract Negotiator in Interconnection Services. In 2005, I became a Subject 

Matter Expert for Contract Negotiations. In 2008, I joined the Business 

Marketing Organization as a Senior Product Marketing Manager. 
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WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

My testimony presents facts that support AT&T Kentucky’s policy positions 

that are set forth in the Direct Testimony of AT&T Kentucky witness Scot 

Ferguson. I present facts regarding: (I) the cashback promotional credits 

dPi has requested from AT&T Kentucky for billing periods prior to July 2007 

(when, as explained by Mr. Ferguson, AT&T Kentucky did not make the 

cashback component of promotional offerings available for resale); and (2) 

the percentage of dPi’s cashback promotional credit requests for billing 

periods since July 2007 (when, as explained by Mr. Ferguson, AT&T 

Kentucky makes the cashback component of promotional offerings available 

for resale) that AT&T Kentucky has rejected because dPi’s end users did not 

meet the qualifications of the promotion.’ 

1. FACTS REGARDING CASHBACK PROMOTIONAL CREDITS DPI 
HAS REQUESTED FROM AT&T KENTUCKY FOR BILLING 
PERIODS PRIOR TO JULY 2007 

IN YOUR CURRENT POSITION, DO YOU HAVE ACCESS TO AT&T 
BUSINESS RECORDS THAT REFLECT THE AMOUNT OF CASHBACK 
PROMOTIONAL CREDITS DPI HAS REQUESTED FROM AT&T 
KENTUCKY FOR BILLING PERIODS PRIOR TO JULY 2007? 

Yes, I do. 

As noted below, these facts support AT&T Kentucky’s position, set forth in Mr. Ferguson’s Direct 
Testimony, that any amount of cashback promotional credits the Commission may determine is owed 
to dPi must be reduced by 27%. 

1 

2 



1 Q. 
2 
3 
4 

5 

6 A. 

7 
8 Q. 
9 

10 

11 

12 A. 

13 

14 

15 

16 
17 Q. 
18 

19 

20 A. 

21 

22 

23 

24 

25 

HAVE YOU REVIEWED THOSE RECORDS TO DETERMINE IF THEY ARE 
CONSISTENT WITH DPl’s CONTENTION THAT DPI HAS SOUGHT 
$37,050 IN CASHBACK PROMOTIONAL CREDITS FROM AT&T 
KENTUCKY FOR BILLING PERIODS PRIOR TO JULY 2007? 

Yes, I have. 

WHAT AMOUNT OF PROMOTIONAL CREDITS DO AT&T’S RECORDS 
SHOW DPI HAS REQUESTED FOR BILL PERIODS PRIOR TO JULY 
2007? 

As summarized in Exhibit NWB-I to my testimony, AT&T’s records indicate 

that for billing periods prior to July 2007, dPi submitted $37,000 in cashback 

promotions in Kentucky (which is only $50 less than the amount dPi seeks in 

its Complaint). 

DOES THAT $37,000 AMOUNT REFLECT THE RESALE DISCOUNT 
PERCENTAGE ADOPTED BY THIS COMMISSION? 

No, it does not. dPi has requested credits for the full retail amount of the 

cashback component of the relevant promotional offerings. As addressed in 

the Direct Testimony of AT&T Kentucky witness Scot Ferguson, AT&T 

Kentucky’s position is that the most dPi would be entitled to receive is 

$31,242.80 (the $37,000 retail amount of the credit requests AT&T has 

received from dPi reduced by the 15.56% resale discount rate established by 

this Commission). 
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DID YOU HELP PREPARE EXHIBIT NWB-I? 

Yes. I did. 

WHAT IS THE PURPOSE OF NWB-I? 

In addition to supporting the $37,000 figure addressed above, Exhibit NWB-I 

provides information that supports AT&T Kentucky’s position, addressed in 

the Direct Testimony of AT&T Kentucky witness Scot Ferguson, that dPi did 

not submit, dispute, and/or escalate many of the credit requests at issue in a 

timely manner. 

PLEASE DESCRIBE THE INFORMATION PROVIDED IN EACH COLUMN 
OF EXHIBIT NWB-I. 

In its discovery responses, dPi identified the cashback promotional credit 

amounts it is seeking in this case. See Exhibit A to dPi’s Responses to AT&T 

Kentucky’s First Set of Interrogatories and Request 

Documents (“dPi Discovery Exhibit A”). The first column 

the “Invoice# information (or promotional credit request 

Kentucky accounts identified in dPi Discovery Exhibit A. 

The second column of Exhibit NWB-1 is the billing period 

for Production of 

of Exhibit NWB-1 is 

description) for the 

for which the credit 

was requested. This information is taken directly from dPi Discovery Exhibit 

A. 
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The third column of Exhibit NWB-1 is the date, according to dPi, that it 

submitted the promotional credit request identified in the first column of 

Exhibit NWB-1 to AT&T Kentucky. This information is taken directly from dPi 

Discovery Exhibit A. 

The fourth column of Exhibit NWB-I is based on my review of AT&T’s records 

of cashback promotional credit requests submitted by competitive local 

exchange carriers (“CLECs”) like dPi. A “no” in that column indicates that 

AT&T Kentucky has no records indicating that dPi submitted the promotional 

credit request identified in the first column of Exhibit NWB-1. 

The fifth column of Exhibit NWB-1 is the time between the billing period 

during which dPi purchased the services to which the request for promotional 

credits relates and the time dPi initially requested the credits. 

The sixth column in Exhibit NWB-1 is the time between the billing period 

during which dPi purchased the services to which the request for promotional 

credits relates and the time dPi first suggested that it disagreed with AT&T 

Kentucky’s denial of the request. 

The seventh column of Exhibit NWB-1 is the amount of cashback promotional 

credit dPi claims to have sought in the request idantified in the first column of 

the Exhibit. That information is taken directly from dPi Exhibit Discovery 

Exhibit A. 
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The eighth column of Exhibit NWB-I is the sum total, by promotion type, of 

the amounts set forth in the seventh column. 

BY WAY OF EXAMPLE, WHAT DOES THE FIRST ROW OF EXHIBIT NWB- 
I REFLECT? 

The first row of Exhibit NWB-1 reflects that the request dPi identifies as C2- 

KY-502-20031208 (Column I )  was for credits totaling $300 (Column 7). 

According to dPi, that $300 amount was sought for services it purportedly 

purchased from AT&T Kentucky for resale in December of 2003 (Column 2), 

but it was not until January 2006 that it actually requested cashback 

promotional credits from AT&T Kentucky for that service purchased in 

December 2003 (Column 3). That is, dPi waited two years after purchasing 

the services it claims entitled it to the promotional credits to actually request 

the credits from AT&T Kentucky (Column 5), and it was not until 

approximately three years after dPi purchased those services that dPi did 

anything to suggest that it intended to seek payment for those $300 of 

cashback promotional credit requests that it had submitted and that AT&T 

Kentucky had not paid (Column 6). 

DID AT&T KENTUCKY PROVIDE DPI ANY OF THE $37,000 (OR $37,050 
AS CLAlMED BY DPI) CASHBACK PROMOTIONAL CREDITS IT 
REQUESTED FOR BILLING PERIODS PRIOR TO JULY 2007? 

26 A. No. 

27 
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WHEN DID YOU FIRST BECOME AWARE THAT DPI INTENDED TO SEEK 
PAYMENT FOR CASHBACK PROMOTIONAL CREDIT REQUESTS THAT 
IT HAD SUBMITTED FOR BILL PERIODS PRIOR TO JULY 2007 AND 
THAT AT&T KENTUCKY HAD NOT PAID? 

I became aware of dPi’s intention after I assumed my current position in early 

2008. 

II. FACTS REGARDING THE AMOUNT OF CASHBACK 
PROMOTIONAL CREDITS DPI HAS PEQUESTED FROM AT&T 
KENTUCKY FOR BILLING PERIODS FROM JULY 2007 TO DATE. 

WHAT IS THE PURPOSE OF THIS SECTION OF YOUR TESTIMONY? 

This section of my testimony provides information that supports AT&T 

Kentucky’s position, addressed in the Direct Testimony of AT&T Kentucky 

witness Scot Ferguson, that any amounts the Commission may otherwise 

award dPi must be reduced by the 27% error rate in the cashback credit 

requests dPi has submitted for bill periods since July 2007 (when AT&T 

Kentucky began making the cashback component of promotional offerings 

available for resale). 

WHAT AMOUNT OF CASHBACK PROMOTIONAL CREDITS HAS DPI 
REQUESTED FROM AT&T KENTUCKY FOR BILLING PERIODS FROM 
JULY 2007 TO DATE? 

For billing periods from July 2007 through July 2010, dPi has requested 

$432,299.63 in cashback promotional credits from AT&T Kentucky. 

29 
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IS DPI ENTITLED TO ALL OF THE $432,299.63 IN CASHBACK 
PROMOTIONAL CREDITS THAT IT HAS REQUESTED FROM AT&T 
KENTUCKY FOR BILLING PERIODS SINCE JULY 2007? 

No. As addressed in the Direct Testimony of AT&T Kentucky witness Scot 

Ferguson, the 2007 interconnection agreement provides that “[wlhere 

available for resale, promotions will be made available only to customers who 

would have qualified for the promotion had it been provided by BellSouth 

directly.” Accordingly, even after it began making the cashback component of 

promotional offerings available for resale in July 2007, AT&T Kentucky has 

not provided cashback credits when dPi’s end user (or any other resellers’ 

end user) did not meet the qualifications of the prumotion. 

HOW MANY OF DPI’S CASHBACK CREDIT REQUESTS FOR BILLING 
PERIODS SINCE JULY 2007 HAS AT&T KENTUCKY DENIED BECAUSE 
DPI’S END USER DID NOT MEET THE QUALIFICATIONS OF THE 
PROMOTION? 

AT&T Kentucky has denied approximately 27% (or $116,907.24) of the 

$432,299.63 of post-July-2007 cashback promotional credit requests dPi has 

submitted because dPi’s end users did not meet the qualifications of the 

underlying promotion. 

PLEASE EXPLAIN HOW AT&T KENTUCKY REVIEWS THE CASHBACK 
PROMOTIONAL REQUESTS SUBMITTED BY RESELLERS LIKE DPI FOR 
BILLING PERIODS AFTER JULY 2007. 

For most of these requests, AT&T Kentucky’s mechanized systems extract 

information (including service order number) from the cashback promotional 

credit request submitted by the reseller (or the reseller’s billing agent). The 
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systems then compare the contents of the service order submitted by the 

reseller to requirements of the promotion to determine if the service order 

meets all of the promotional requirements. 

In the past, for some cashback promotions, an end user could request the 

cashback offer only once in a given period of time. When a CLEC like dPi 

resold these types of promotions, a manual (as opposed to mechanized) 

review was conducted to determine if the end user satisfied the same criteria 

an AT&T Kentucky end user was required to satisfy. 

WHY WERE 27% OF THE REQUESTS THAT HAVE BEEN REVIEWED TO 
DATE DENIED? 

These cashback promotional credit requests were denied because dPi’s end 

users did not meet at least one of the requirements that an AT&T Kentucky 

end user would have to meet to qualify for the promotion. 

HOW HAS DPI RESPONDED TO AT&T KENTUCKY’S DENIAL OF THESE 
$1 16,907.24 IN REQUESTS? 

dPi has informed AT&T Kentucky that it disagrees with approximately 

$53,637.85 of those denials. While dPi also has informed AT&T Kentucky 

that it disagrees with an additional $42,373.84 in denied credit requests, dPi 

has not provided sufficient information for AT&T Kentucky to know whether 

those disagreements relate to any cashback promotional credits dPi has 

requested for billing periods since July 2007. 
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COMMONWEALTH OF KENTUCKY 

KENTUCKY PUBLIC SERVICE COMMISSION 

COUNTY OF GU Lrnd 
STATE OF GEORG,A 

BEFORE ME, the undersigned authority, duly commissioned and qualified in and 
for the State and County aforesaid, personally came and appeared 
P. L. (Scot) Ferguson, who being by me first duly sworn deposed and said that 
he is appearing as a witness on behalf of BellSouth Telecommunications, Inc. 
d/b/a AT&T Kentucky before the Kentucky Public Service Commission in Docket 
Number 2009-001 27, In the Matter o f  dPi Teleconnect, L.L.C., Complainant v. 
BellSoiith Telecommunications, Inc., d/b/a A T& T Kentucky, Defendant, Dispute 
Over Interpretation of the Parties' Inferconnection Agreement Regarding A T& T 
Kentucky's Failure to Extend Cash-Back Promotions to dPi and if present before 
the Commission and duly sworn, his statements would be set forth in the 
annexed direct testimony consisting of,?4 pages and / I  exhibits. 

P. L. (Scot) FergusKn 

SWORN19 AND SUBSCRIBED BEFORE ME 
THIS 3 - DAY OF AUGUST, 2010 
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AT&T KENTUCKY 

DIRECT TESTIMONY OF P.L. (SCOT) FERGUSON 

BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION 

CASE NO. 2009-00127 

AUGUST 13, 2010 

PLEASE STATE YOUR NAME, YOUR POSITION WITH AT&T 
OPERATIONS, INC., AND YOUR BUSINESS ADDRESS. 

My name is Scot Ferguson. I am an Associate Director in the wholesale 

organization of AT&T Operations, Inc. As such, I am responsible for 

certain issues related to wholesale policy, primarily related to the general 

terms and conditions of interconnection agreements throughout AT&T’s 

operating regions, including Kentucky. My business address is 675 West 

Peachtree Street, Atlanta, Georgia 30375. 

PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE. 

I graduated from the University of Georgia in 1973, with a Bachelor of 

Journalism degree. My career spans more than 36 years with Southern 

Bell, BellSouth Corporation, BellSouth Telecommunications, Inc., and 

AT&T Operations, Inc. In addition to my current assignment, I have held 

positions in sales and marketing, customer system design, product 
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management, training, public relations, wholesale customer and regulatory 

support, and wholesale contract negotiations. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

My testimony presents AT&T Kentucky’s policy positions on the issues 

raised by the Complaint filed by dPi Teleconnect, L.L.C. (“dPi”) with the 

Kentucky Public Service Commission (“Commission”) on March 25, 2009, 

and explains why, from a policy perspective, dPi is not entitled to the 

promotional credits it is seeking in this proceeding. The testimony of 

AT&T Kentucky witnesses Nicole Bracy and Kristy Seagle presents facts 

supporting these policy positions, and AT&T Kentucky’s counsel will 

present legal arguments supporting these positions in post-hearing 

submissions. 

BRIEFLY SUMMARIZE WHAT IS AT ISSUE IN THIS COMPLAINT 
PROCEEDING. 

The issue is whether dPi is entitled to retroactive credits for cashback 

promotional offerings for billing periods from November 2003 through July 

2007. AT&T Kentucky believes dPi is not entitled to the credits it seeks 

because: (1) the cashback component of promotional offerings is not 

subject to resale; (2) even if it were, AT&T Kentucky’s decision not to offer 

2 
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the cashback component of the promotions at issue for resale is 

reasonable and nondiscriminatory; and (3) even if dPi was otherwise 

entitled to any of the credits its seeks (which AT&T Kentucky denies), the 

amount due to dPi must be reduced by: (a) the amount of credits it did not 

request, dispute, or escalate in a timely manner; (b) the 15.56% residential 

resale discount rate established by this Commission; and (c) the 27% 

error rate in the cashback credit requests dPi has submitted since AT&T 

Kentucky began making cashback available for resale in July 2007. 

PLEASE EXPLAIN HOW YOUR TESTIMONY IS ORGANIZED. 

My testimony: (1) provides a general overview of AT&T Kentucky’s res I 

obligations pursuant to the federal Telecommunications Act of 1996 (the 

“Act”); (2) discusses how AT&T Kentucky and dPi’s interconnection 

agreements (“Agreements” or “ICAs”) address resale issues; (3) discusses 

the general terms and conditions of the promotions at issue in dPi’s 

Complaint; (4) explains AT&T Kentucky’s general position on the resale of 

the cashback component of its promotions prior to July 2007 and after July 

2007; (5) explains why AT&P Kentucky’s decision not to resell the 

cashback promotions at issue in this docket is reasonable and 

nondiscriminatory; and (6) explains that dPi’s complaint is untimely and 

does not comply with the terms of the parties’ Agreement. 
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AS AN INITIAL MATTER, WHY IS AT&T KENTUCKY INVOLVING THE 
COMMISSION IN A DISPUTE OVER APPROXIMATELY $37,000? 

dPi has filed similar Complaints against AT&T with each of the other eight 

state commissions in the former BellSouth territory. While the amounts at 

issue in this docket are relatively small, the combined amount across all 

nine states is significant, and AT&T is unwilling to take any action in 

Kentucky that is contrary to its position in the other states. 

1. AT&T KENTUCKY’S RESALE OBLIGATIONS 

COULD YOU BRIEFLY EXPLAIN THE SOURCE OF AT&T 
KENTUCKY’S RESALE OBLIGATIONS? 

Yes. I am not a lawyer, and our attorneys can address the specific details 

of AT&T Kentucky’s resale obligations in post-hearing submissions. In 

order to put the remainder of my testimony in perspective, however, I will 

provide a high-level overview of AT&T Kentucky’s resale obligations, 

subject to further explanation by our attorneys. 

In general, the Act requires AT&T Kentucky, subject to certain conditions 

and limitations, to offer for resale at wholesale rates any 

telecommunications service it provides at retail to subscribers who are not 
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telecommunications carriers. See generally, 47 U.S.C. §§251(b)(l); 

251 (c)(4). 

The FCC issued an order and adopted rules implementing these 

provisions,' and this Commission issued an order establishing the resale 

wholesale discount rate for residential services (which are the only 

services at issue in this docket) in Kentucky as 15.56%.* As discussed in 

more detail below, AT&T Kentucky and dPi agreed to and incorporated 

this rate into the two ICAs that were in effect from 2003 to date. 

AS A PRACTICAL MATTER, WHAT DOES ALL OF THAT MEAN? 

That means that subject to any ICA provisions that provide otherwise, 

when dPi makes an appropriate request to resell telecommunications 

services that AT&T Kentucky sells to its own end users and that are 

available for resale, AT&T Kentucky must sell those telecommunications 

services to dPi at discounted wholesale prices so that dPi, in turn, can 

resell the services to dPi's customers. 

' In the Matter of Implementation of the Local Competition Provisions in the Tekecommunications 
Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499, 71 863-984 
i"Locak Competition Ordef). See also, 47 C.F.R. §§ 51.601-51-617. 

In the Matter of: Petition of MCI for Arbitration of Certain Terms and Conditions of a Proposed 
Agreement with BellSouth Telecommunications, Inc. Concerning Interconnection and Resale 
Under the Telecommunications Act of 1996, Case No. 96-431, Order dated December 20, 1996, 
at 13. 
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For example, assume that ATBT Kentucky’s retail installation charge for a 

particular telecommunications service that is available for resale is $40 

and that AT&T Kentucky’s retail monthly price for the service is $20. 

Assume further that a hypothetical resale discount or 20% a p p l i e ~ . ~  If dPi 

purchases the same service to resell to one of its own qualifying end 

users, AT&T Kentucky would bill dPi $32 for the installation charge (the 

$40 retail price less the 20% resale discount) and $16 for the monthly 

price (the $20 retail price less the 20% resale discount). 

II. THE PARTIES’ INTERCONNECTION AGREEMENTS 

DO THE ICAS BETWEEN AT&T KENTUCKY AND DPI ADDRESS 
RESALE ISSUES? 

Yes. Resale issues are addressed in the ICAs the parties entered into 

pursuant to Section 252 of the Act. dPi is seeking credits for bill periods 

from 2003 through June 2007, and two different interconnection 

agreements were in effect during that time pzriod. Exhibit PLF-1 to my 

testimony is a CD that contains both of these agreements in full. 

I am using these hypothetical rates in this instance to simplify the math for illustrative purposes. 
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The parties entered into the first agreement in 2003 (“the 2003 

Agreement”), and Exhibit PLF-2 to my testimony is a copy of the relevant 

provisions of the 2003 Agreement. 

The parties entered into the second agreement in 2007 (“the 2007 

Agreement”), and Exhibit PLF-3 to my testimony is a copy of the relevant 

provisions of the 2007 Agreement. The 2007 Agreement remains in effect 

today. 

Both the 2003 Agreement and the 2007 Agreement were the result of 

voluntary negotiation (as opposed to arbitration). 

111. THE PROMOTIONS AT ISSUE IN THIS PROCEEDING 

WHAT PROMOTIONS ARE THE SUBJECT OF THIS COMPLAINT 
PROCEEDING? 

This case involves the following three AT&T Kentucky cashback 

promotions: 

$100 Cashback for 1FR -I- 2 Custom Calling or TouchStaB 

Feat u res4; 

In Kentucky, the promotion was entitled “1 FR + 2 Cash Back Promotion.” 
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Q. 

A. 

Q. 

A. 

$100 Cashback for Complete Choice@, Area Plus@ with Complete 

Choice@ and Preferred Pack(sM); and 

$50 Cashback 2-Pack Bundle Plan. 

PLEASE DESCRIBE THE $100 CASHBACK FOR IFR + 2 CUSTOM 
CALLING OR TOUCHSTARO FEATURES PROMOTION. 

This promotion was available to qualifying AT&T Kentucky end users from 

August 25, 2003 to February 7, 2005. The promotion was offered to new 

residential end users who did not currently subscribe to AT&T Kentucky’s 

local service and who purchased basic residential service plus at least two 

(2) qualifying Custom Calling or TouchStam features. When an AT&T 

Kentucky end user ordered and qualified for this promotion, AT&T 

Kentucky mailed the end user a $100 Cashback coupon. The end user 

had to redeem the coupon within 90 days of receipt in order to receive a 

$1 00 check. 

PLEASE DESCRIBE THE $100 CASHBACK FOR COMPLETE 
CHOICEB, AREA PLUS@ WITH COMPLETE CHOICEB AND 
PREFERRED  PACK'^^) PROMOTION. 

For the time period addressed in dPi’s Complaint, this promotion was 

available to qualifying AT&T Kentucky end users from January 2, 2004, 
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1 and continued until September 2007. The promotion was offered to 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 
15 
16 

17 

18 

19 

20 

21 

22 

returning AT&T Kentucky end users who did not currently subscribe to 

AT&T Kentucky’s local service and had not had AT&T Kentucky local 

service for at least 10 days prior to their service request. In addition, an 

end user qualified for the promotion when he/she purchased AT&T 

Kentucky’s Complete Choice@ service offering, Area Plus@ with Complete 

Choice@ service offering, or PreferredPack(SM) Plan service offering. 

When an AT&T Kentucky end user ordered and qualified for this 

promotion, AT&T Kentucky mailed the end user a coupon for $100 

cashback. The end user had to mail in the completed coupon in order to 

receive a check for $1 O0.5 

Q. PLEASE DESCRIBE THE $50 CASHBACK 2-PACK BUNDLE PLAN 
PROMOTION. 

A. For the time period involved in dPi’s Complaint, this promotion was 

available to qualifying AT&T Kentucky end users from December 15, 2005 

to December 31, 2006. The promotion was offered to reacquisition end 

users who purchased AT&T Kentucky’s 2-Pack service offering plus an 

affiliate service (such as long-distance, DirecWB, FastAccess@ DSL, or 

Cingular wireless service). Such customers received a $50 cashback 

In March 2005, the promotion was modified to add an option for a $100 VISA8 card, and, in 
October 2005, it was modified again to add an option for a $100 gift card from a choice of 
vendors. 
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coupon and optional voicemail service. AT&”; Kentucky’s 2-Pack service 

offering is a packaged offering that combines AT&T Kentucky’s basic 

telephone service with specific features. When an AT&T Kentucky end 

user ordered and qualified for this promotion, AT&T Kentucky mailed the 

customer a coupon that the customer had to redeem in order to receive a 

$50 check. 

DO THESE THREE PROMOTIONS HAVE A COMMON 
CHARACTERISTIC THAT IS RELEVANT TO THIS PROCEEDING? 

Yes. The primary component of each of these three promotions is a 

cashback offering. That is, if an AT&T Kentucky end user purchased 

certain services at the standard retail price and met other eligibility criteria 

(such as the end user’s returning to AT&T Kentucky after having left AT&T 

Kentucky), the end user could receive a specified amount of cash back 

from AT&T Kentucky, provided the customer returned the requisite coupon 

within the allowable time period. 

IV. AT&T KENT UCKY’S POSITION ON RESALE OF CASHBACK 
PROMOTIONS 

23 
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28 

IS THE CASHBACK COMPONENT OF A PROMOTION A 
“TELECOM MU N I CAT1 ONS S ERVl C E”? 

No. The cashback component of a promotion is a marketing incentive - 

not a telecommunications service. Although I am not an attorney, I 

understand that the Act defines “telecommunications service” to mean the 

offering of telecommunications for a fee, and “telecommunications” is 

defined to mean “the transmission, between or among points specified by 

the user, of information of the user’s choosing without change in the form 

of content of the information as sent and received.” See 47 U.S.C. 

§153(43), (46). Coupons or checks do not fall within any of these 

definitions. 

DID THESE CASHBACK PROMOTIONS CHANGE THE AMOUNT AT&T 
KENTUCKY BILLED OR THE AMOUNT AT&T KENTUCKY’S RETAIL 
CUSTOMER PAID FOR THE SERVICE? 

No. AT&T Kentucky billed the retail customer the standard retail price, 

and the customer paid that price for the service. 

WERE “MARKETING INCENTIVES” CONSIDERED IN ESTABLISHING 
THE WHOLESALE DISCOUNT RATE IN KENTUCKY? 

Yes. This Commission established the resale rates that AT&T Kentucky 

and dPi adopted in both Agreements and, consistent with the Act and the 

11 
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FCC’s guidance, the Commission recognized marketing costs as one of 

the “avoided costs” that the Commission was required to consider in 

setting the discounted wholesale rates. See Local Competition Order, 7 

91 7. 

WHAT IS AT&T KENTUCKY’S POSITION ON THE RESALE OF THE 
CASHBACK COMPONENT OF THESE PROMOTIONS? 

That depends upon the time frame involved. As explained in more detail 

below, prior to July 2007, AT&T Kentucky’s position was that the cashback 

component of a promotion was not available for resale. Assume, for 

example, that AT&T Kentucky offered a cashback promotion in January 

2007 by which an end user who purchased a particular service with a 

standard monthly retail price of $40 would get $20 cashback from AT&T 

Kentucky. AT&T Kentucky’s position was that a reseller could purchase 

the service for $32 (the $40 retail price less the hypothetical 20% resale 

discount discussed earlier in my testimony), but AT&T Kentucky would not 

provide the reseller any portion of the $20 cashback amount. 

From July 2007 forward, AT&T Kentucky has made the cashback 

component of a promotion available for resale to a requesting reseller, 

assuming the reseller’s end user purchases the requisite services and 

meets any other eligibility criteria associated with the promotion. Assume, 

12 
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for example, that AT&T Kentucky offered a promotion in August 2007 by 

which an end user who purchased a particular service with a monthly retail 

price of $40 would get $20 cash back from AT&T Kentucky. AT&T 

Kentucky’s position is that a reseller could purchase the service for $32 

(the $40 retail price less the hypothetical 20% resale discount), and AT&T 

Kentucky would provide the reseller a $16 cashback credit (the $20 retail 

cashback amount less the hypothetical 20% resale discount), assuming, 

of course, that the services involved in the promotion are 

telecommunications services that are subject to resale obligations and the 

reseller’s end user met the same qualifications an AT&T Kentucky end 

user would have to meet to participate in the promotion. 

IT MAY APPEAR THAT AT&T KENTUCKY CHANGED ITS POSITION 
IN JULY 2007 BASED ON A FOURTH CIRCUIT COURT OPINION THAT 
AFFIRMED ORDERS ISSUED BY THE NORTH CAROLINA 
COMMISSION. IS THAT WHAT HAPPENED? 

No, as explained below, the change in position in July 2007 was not the 

result of a court decision that affirmed two orders of the North Carolina 

Utilities Commission addressing promotional offerings. Instead, it was the 

result of a decision by the recently-merged AT&T to standardize its resale 

position across the 22 states in which it ope,*ates as an incumbent local 

exchange carrier ( “ I  LEC”) I 

25 
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A. AT&T KENTUCKY’S POSITION ON RESALE OF 
CASHBACK PROMOTIONS PRIOR TO JULY 2007 

PLEASE REMIND US OF AT&T KENTUCKY’S GENERAL POSITION 
ON THE RESALE OF THE CASHBACK COMPONENT OF 
PROMOTIONS PRIOR TO JULY 2007. 

Prior to July 2007, AT&T Kentucky’s general position was that the 

cashback component of a promotion was not available for resale. 

WHAT WAS THE BASIS FOR THAT POSITION? 

As I mentioned before, I am not a lawyer and cannot address the legal 

basis for the position -- I will leave that for AT&T Kentucky’s attorneys to 

address. In order to put my testimony in context, however, AT&T 

Kentucky’s general position was that the cashback component of such 

promotions was not a telecommunications service that is subject to the 

resale obligations of federal law. Instead, the “cashback” component of 

such promotions is a one-time marketing expense that does not reduce 

the retail price of the telecommunications service. 

23 
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FROM A POLICY 
THE FACT THAT 
EXPENSE? 

/ .  

PERSPECTIVE, WHAT IS THE SIGNIFICANCE OF 
THE CASHBACK COMPONENT IS A MARKETING 

“Marketing expenses” are already factored into the wholesale discount 

rate set by this Commission, because the Act and the FCC’s rules and 

orders implementing it require wholesale prices for telecommunications to 

exclude an ILEC’s avoided costs, including marketing expenses. Granting 

dPi an additional discount based on the value of a marketing incentive 

would effectively double-count those avoided costs and improperly 

increase the wholesale discount. 

HAS ANY STATE COMMISSION OR ANY COURT ADDRESSED AT&T 
KENTUCKY’S POSITION THAT CASHBACK COMPONENTS OF 
PROMOTIONS ARE NOT TELECOMMUNICATIONS SERVICES THAT 
ARE SUBJECT TO THE RESALE PROVISIONS OF THE ACT? 

Yes. The United States Court of Appeals for the Fourth Circuit addressed 

this issue in affirming two orders of the North Carolina Commission 

addressing promotional offerings6 At a high level, the Court affirmed the 

North Carolina Commission’s determination that, unless a reasonable and 

nondiscriminatory restriction on resale applies, while the promotion itself 

need not be provided to CLECs, the value of incentives such as gift cards, 

checks, coupons for checks, or similar types of marketing incentives 

BellSouth Telecommunications, Inc. v. Sanford, et a/., 494 F.3d 439 (4‘h Cir. 2007). 
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extending for more than 90 days must be reflected in the retail price used 

for computing the wholesale rate that is to be charged to CLECs. AT&T 

Kentucky’s attorneys will address the specifics of the rulings, and how it 

applies to the dispute at issue in this docket, in post-hearing submissions. 

B. AT&T KENTUCKY’S POSITION ON RESALE OF 
CASHBACK PROMOTIONS FROM JULY 2007 FORWARD 

PLEASE REMIND US OF AT&T KENTUCKY’S GENERAL POSITION 
ON THE RESALE OF THE CASHBACK COMPONENT OF 
PROMOTIONS FROM JULY 2007 FORWARD. 

From July 2007 forward, AT&T Kentucky’s position is that the cashback 

component of a promotion is available for resale. 

WHY DID AT&T KENTUCKY ADOPT THIS POSITION ON A GOING- 
FORWARD BASIS? 

Before the merger between AT&T and BellSouth was completed in 

December 2006, AT&T provided service to a 13-state region and 

BellSouth provided service to a 9-state region. For ease of discussion, I 

will refer to the AT&T 13-state region company as “pre-merger AT&T” and 

the BellSouth 9-state region company as “pre-merger BellSouth.” 

29 
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As noted above, pre-merger BellSouth did not make cashback and other 

non-telecommunications components of promotional offerings available to 

resellers. Pre-merger AT&T, on the other hand, did (although it was not 

obligated to do so). in short, the two companies had different positions 

regarding the availability of cashback component of promotional offerings 

to resellers. 

Those different positions presented operational issues in the post-merger 

AT&T. One of the company’s FCC Merger Commitments, for instance, 

allows CLECs to “port” an interconnection agreement from one state in the 

merged company’s 22-state ILEC territory into another state in the 

territory. Rather than allowing a CLEC to port a California agreement into 

Kentucky but not providing a cashback promotion that was available in 

California to the same CLEC in Kentucky, the merged company made a 

business decision to adopt the pre-merger AT&T resale position 

throughout its 22-state ILEC territory. This adoption of a unified position 

was not a suggestion that the pre-merger BellSouth position was not 

legally permissible. Instead, it was a voluntary change that reflected the 

need to modify business practices to facilitate operation as one corporate 

entity . 
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V. AT&T KENT UCKY’S POSITION ON THE REASONABLE AND 
NONDISCRIMINATORY NATURE OF ITS PRE-JULY 2007 
CASHBACK POLICY 

WHAT IS AT&T KENTUCKY ASKING THE COMMISSION TO DO IF IT 
DISAGREES WITH AT&T KENTUCKY AND FINDS THAT THE 
CASHBACK COMPONENT OF A PROMOTIONAL OFFERING IS 
SUBJECT TO RESALE? 

If the Commission finds that the cashback component of a promotional 

offering is subject to resale, AT&T Kentucky is asking the Commission to 

find that AT&T Kentucky nonetheless appropriately restricted the resale of 

the promotions at issue in this docket. 

IS THAT CONSISTENT WITH FEDERAL LAW? 

Yes. Once again, I will defer to AT&T Kentucky’s attorneys to explain this 

in detail in post-hearing submissions, but at a high level, the federal Act 

does not prohibit restrictions on resale. Instead, it imposes on ILECs a 

duty “not to prohibit, and not to impose unreasonable or discriminatory 

conditions or limitations on, the resale of such telecommunications service 

. . . .” 47 U.S.C. §251(c)(4)(B) (emphasis added). For the reasons 

explained below, it is AT&T Kentucky’s position that even if the cashback 

components of promotional offerings were subject to resale (which AT&T 

Kentucky denies), it was reasonable and non-discriminatory to restrict the 

78 
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resale of the cashback component of the proinotional offerings at issue in 

this docket. 

HAS ANY STATE COMMISSION ADDRESSED WHAT MIGHT 
CONSTITUTE A REASONABLE AND NONDISCRIMINATORY (AND, 
THEREFORE, PERMISSIBLE) RESTRICTION ON THE RESALE OF A 
CASHBACK PROMOTIONAL OFFERING? 

Yes. The North Carolina Commission provided guidance as to some 

factors that should be considered in determining whether a given 

restriction on resale is reasonalole and nondiscriminatory. Exhibit PLF-4 is 

a copy of the North Carolina Commission’s initial order (“NC Promotions 

OrdeJ’), and Exhibit PLF-5 is a copy of the North Carolina Commission’s 

order addressing motions to reconsider and clarify (“NC Clarification 

OrdeJ’). 

WHAT ARE SOME OF THE FACTORS THE NORTH CAROLINA 
COMMISSION DISCUSSED IN CONSIDERING RESTRICTIONS ON 
RESALE? 

The North Carolina Commission considered whether resellers remain 

entitled to the wholesale discount on the telecommunications components 

of a promotion, whether a reseller is [ree to provide additional 

inducements to its own end users at its own expense, and whether 

19 
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resellers complained about the resale restriction. See Exhibit PLF-4 at 12- 

13. 

DID AT&T KENTUCKY PROVIDE DPI THE WHOLESALE DISCOUNT 
ON THE TELECOMMUNICATIONS COMPONENTS OF THE 
PROMOTIONS AT ISSUE IN THIS PROCEEDING? 

Yes. As explained above, AT&T Kentucky made the telecommunications 

components of the promotions at issue in this docket available to dPi at 

the wholesale discount rate established by this Commission. 

IS DPI FREE TO OFFER ADDITIONAL INDUCEMENTS TO ITS OWN 
END USERS AT ITS OWN EXPENSE? 

Yes, and it does so. dPi offers its end users a “Club Program” that 

provides: involuntary unemployment insurance; grocery coupon savings 

books; and debt and credit counseling services. See Exhibit PLF-6.7 dPi 

also offers its end users Internet and long distance services (id.), neither 

of which is subject to the Act’s resale obligations. dPi apparently obtains 

these services, at its own expense, from sources other than AT&T 

Kentucky . 

Exhibit P LF-6 is a copy of information from dPi’s website when the 40601 Zip Code for 
Frankfort, Kentucky is entered. 
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HAS ANY RESELLER OTHER THAN DPI FILED A COMPLAINT WITH 
THIS COMMISSION REGARDING AT&T KENTUCKY’S DECISION NOT 
TO MAKE THE CASHBACK COMPONENT OF PROMOTIONAL 
OFFERS AVAILABLE FOR RESALE? 

No. 

DID THE NORTH CAROLINA COMMISSION ADDRESS THE IMPACT 
PROMOTIONS LIKE THE ONES AT ISSUE IN THIS PROCEEDING 
MAY HAVE ON COMPETITION? 

Yes, and it suggested that the pro-competitive effects of restricting the 

cashback component of a telecommunications service promotion could 

outweigh any alleged anti-competitive effects. See Exhibit PLF-4 at 12- 

13. 

IS THAT TRUE IN THlS CASE? 

Yes. Promotions clearly are pro-competitive, and consumers clearly 

benefit from such offerings. Further, AT&T Kentucky’s promotions are 

generally not targeted for dPi’s primary customer base which, as I 

understand it, is typically high-credit-risk customers who prepay dPi for 

service. 
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Q. WHAT IS THE BASIS FOR YOUR UNDERSTANDING OF DPI’S 
PRIMARY CUSTOMER BASE? 

A. dPi’s website states that dPi is “one of the nation’s premier providers of 

‘Pay As You Go’ prepaid local home phone service” and “No Credit 

Check, No Deposit, No Contracts, No I.D. Required”. See Exhibit PLF-7. 

Additionally, dPi’s acting Chief Executive Officer and Chief Financial 

Officer has testified that “essentially every single one of dPi’s new 

customers is someone who was formerly a customer of BellSouth or 

another provider and who left after getting into trouble over their phone 

bill,” see Exhibit PLF-8,8 and that dPi serves a “prepaid niche that‘s not 

served by [AT&T] and it’s not served by . . . any postpaid provider.” See 

Exhibit PLF-9.’ 

Q. WHY IS THE CUSTOMER BASE DPI SERVES IMPORTANT? 

A. It shows that dPi does not compete with AT&T Kentucky on a pricing 

basis, because dPi targets customers who have unpaid balances or credit 

issues that typically prevent them from obtaining service from AT&T 

Kentucky or other ILECs. 

Exhibit PLF-8 is an excerpt from the Pre-Filed Direct Testimony of dPi Witness Tom O’Roark 
filed in Docket No. 21849-U before the Georgia Public Service Commission on September 25, 
2009. 
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HOW DO DPI’S PRICES IN KENTUCKY COMPARE TO AT&T 
KENTUCKY’S PRICES? 

AT&T Kentucky’s retail price for retail basic residential service in Frankfort 

is $16.65, and AT&T Kentucky resells that basic service to dPi for $14.06 

(the retail price less the 15.56% resale discount established by the 

Commission). In turn, dPi charges its own end users nearly three times 

that amount -- $39.99 -- for the same basic service. See Exhibit PLF- 

Once other dPi charges, taxes, and fees are taken into account, dPi’s end 

users in the 40601 Frankfort zip code pay $51.00 for basic service in the 

first month, $66.28 for basic service in the second month, and $56.28 for 

basic service each month thereafter. See Exhibit PLF-IO. 

For its Lifeline customers, dPi provides a credit of $13.50 against these 

monthly recurring rates, so dPi’s Lifeline customers in the 40601 Frankfort 

zip code pay approximately $35.44 for basic service in the first month, 

$50.75 for basic service in the second month, and $40.75 for basic service 

each month thereafter. See Exhibit PLF-11.” 

Exhibit PLF-9 is a portion of the transcript of the live testimony of dPi Witness Tom O’Roark 
before the North Carolina Commission on November 12, 2009. 
lo Exhibit PLF-10 is a copy of information from dPi’s website when the 40601 Zip Code for 
Frankfort, Kentucky is entered. 

Exhibit PLF-11 is a copy of information from dPi’s website when the 40601 Zip Code for 
Frankfort, Kentucky is entered. 
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“prompt pay discount” does not apply and the end users’ monthly price 

increases by $10.00. See Exhibits PLF-IO and PLF-11. 

HOW DOES THIS INFORMATION RELATE TO WEIGHING THE PRO- 
COMPETITIVE EFFECTS OF THESE PROMOTIONS AGAINST ANY 
ALLEGED ANTI-COMPETITIVE EFFECTS? 

It shows that AT&T Kentucky’s decision not to provide dPi promotional 

credits for the cashback component of promotional offerings in the past 

did not affect or impede dPi’s ability to compete with AT&T Kentucky, 

because dPi clearly is not competing against AT&T Kentucky on a price 

basis. 

Moreover, AT&T Kentucky’s decision not to provide dPi promotional 

credits for the cashback component of promotional offerings in the past 

did not impede dPi’s ability to compete with other pre-pay resellers, 

because AT&T Kentucky did not provide those promotional credits to other 

pre-pay resellers either. 

In any event, dPi is seeking a little over $37,000 in this case, and the 

amount sought covers about a four-year period (2003 to 2007). dPi has 

served customers in Kentucky since 2003, and is still serving customers in 

Kentucky in 2010. Further, dPi has presented no evidence that it has lost 
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business or has been unable to compete with AT&T Kentucky. This 

suggests that the pro-competitive aspects of the promotions involved in 

this docket outweigh any alleged anti-competitive concerns raised by dPi. 

If dPi is concerned about its ability to compete in light of AT&T Kentucky’s 

promotions not having been available to CLECs, it is curious why dPi 

waited years to file a complaint with the Commission. 

DID AT&T KENTUCKY’S DECISION NOT TO RESELL THE 
CASHBACK COMPONENT OF THE THREE PROMOTIONS AT ISSUE 
IN THIS DOCKET HARM COMPETITION? 

No. Again, the total amount of cashback promotional credits (without 

being reduced by the wholesale discount) that dPi purports to have 

requested in Kentucky in the nearly four years between November 2003 

and June 200-7 is approximately $37,000. This is about $9,250 per year - 

hardly an amount that would run a company out of business or prevent it 

from competing for business. To the contrary, dPi is still doing business in 

Kentucky. dPi, therefore, cannot credibly claim that its inability to obtain 

cashback promotional credits years ago somehow impeded its ability to 

compete in the local market in Kentucky. 
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Yes. Pre-merger BellSouth applied its policy not to resell the cashback 

component of promotions across the entire reseller community, and dPi is 

now requesting special treatment to be paid credits that no other CLEC 

has been paid. 

VI. AT&T KENTUCKY’S POSITION ON THE SPECIFIC DPI 
CASHBACK PROMOTIONAL CREDIT REQUESTS AT ISSUE IN 
THIS DOCKET. 

IF THE COMMISSION DISAGREES WITH AT&T KENTUCKY AND 
FINDS THAT THE PROMOTIONS AT ISSUE WERE SUBJECT TO 
RESALE AND THAT AT&T KENTUCKY’S RESTRICTION WAS 
UNREASONABLE OR DISCRIMINATORY, IS DPI ENTITLED TO THE 
FULL AMOUNT SOUGHT IN ITS COMPLAINT? 

No. Even if the Commission were to make those findings, the amounts 

dPi seeks would have to be reduced by: (A) the amount of claims that dPi 

did not dispute and/or escalate in a timely manner; (B) the 15.56% 

residential resale discount rate established by this Commission; and (C) 

the 27% error rate in the cashback credit requests dPi has submitted since 

AT&T Kentucky began making cashback available for resale in July 2007. 
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A. DPI DID NOT SUBMIT, DISPUTE, AND/OR ESCALATE 
MANY OF ITS REQUESTS IN A TIMELY MANNER. 

DOES THE PARTIES’ INTERCONNECTION AGREEMENT ADDRESS 
WHEN DPI IS REQUIRED TO SUBMIT A BILLING DISPUTE? 

Yes.  The parties’ 2007 Agreement  requires dPi to  submit a billing dispute 

within 12 months of a n  actual amount  billed that is subject to  dispute. See 

Exhibit PLF-3, Attachment 7, Section 2.2. 

DOES THE 2007 AGREEMENT ADDRESS DISPUTES OVER 
AMOUNTS THAT HAD BEEN BILLED WHILE THE 2003 AGREEMENT 
WAS IN EFFECT? 

Yes.  In the  2007 Agreement,  dPi expressly a g r e e s  that “any orders 

placed under [the 2003 Agreement]” and  “any a n d  all amounts  and  

obligations owed for services provisioned or orders placed under [the 

2003 Agreement]” will b e  “due and  owing” and  “governed by the  terms and  

conditions” of the  2007 Agreement.  See Exhibit PLF-3, General Terms 

a n d  Conditions, p. 20, s30.1. 
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DID DPI INITIALLY REQUEST ALL OF THE CASHBACK CREDITS IT 
SEEKS IN THIS PROCEEDING WITHIN 12 MONTHS OF AN ACTUAL 
BILLED AMOUNT THAT IS SUBJECT TO THE CREDIT REQUEST? 

No. Exhibit NWB-1 shows that dPi’s initial request for $10,200 of 

cashback promotional credits came more than 12 months after the date of 

the bill for the services that dPi claims entitled it to the credits it requested. 

DID AT&T KENTUCKY PROVIDE ANY OF THE CASHBACK 
PROMOTIONAL CREDITS REQUESTED BY DPI FOR THE TIME 
PERIOD ADDRESSED BY DPI’S COMPLAINT? 

No. AT&T Kentucky witness Kristy Seagle addresses this in her Direct 

Testimony . 

DID DPI TIMELY DISPUTE AT&T KENTUCKY’S DENIAL OF THE 
CASHBACK PROMOTIONAL CREDIT REQUESTS AS REQUIRED BY 
THE PARTIES’ INTERCONNECTION AGREEMENT? 

No. As Ms. Seagle explains in her Direct Testimony, dPi knew that AT&T 

Kentucky had denied dPi’s cashback promotional credit requests. If dPi 

was dissatisfied with not receiving its requested cashback-related bill 

credits, then dPi had a contractual obligatior, to dispute the denial of its 

previously-submitted cashback-related bill credit requests. The billing 

portion of the parties’ 2007 Agreement requires dPi to electronically 
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submit all billing disputes to AT&T Kentacky using the form specified by 

AT&T Kentucky. See Exhibit PLF-3, Attachment 7, Section 2.1. 

Likewise, dPi’s 2003 Agreement also required dPi to submit billing 

disputes on a form specified by AT&T Kentucky and to clearly explain the 

basis for submitting a dispute. See Exhibit PiF-2, Attachment 7, Section 

2. Further, the 2007 Agreement makes clear that if dPi is not satisfied 

with AT&T Kentucky’s resolution of a submitted dispute, or if no response 

to the billing dispute has been received by dPi, then dPi has a contractual 

obligation to escalate the matter by following the escalation process 

outlined on AT&P Kentucky’s interconnection services website or the 

matter shall be considered denied and closed. AT&T Kentucky’s 

wholesale website has extensive guidelines regarding how a CLEC should 

submit a billing dispute and what steps a CLEC should take to escalate a 

billing dispute. These guidelines can be viewed at the following address: 

http://wholesale.att.coty/reference librarv/quides/html/billinq.html. 

DID DPI FOLLOW THIS DISPUTE PROCESS WITH REGARD TO ANY 
OF THE PROMOTIONAL CREDITS IT SEEKS IN THIS PROCEEDING? 

To my knowledge, no. As explained by AT&T Kentucky witness Kristy 

Seagle in her Direct Testimony, dPi ultimately sent AT&T an email in 2007 

saying it disagreed with AT&T’s denial of dPi’s credit requests for the time 

29 
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periods at issue, but that email does not comply with the “dispute” process 

described above. 

Moreover, even if that 2007 email constituted a “dispute” (which AT&T 

Kentucky denies), Exhibit NWB-1 shows that for $22,250 of credits dPi is 

seeking in this proceeding, that “dispute” was submitted more than 12 

months after the bills to which the credit requests relate. 

PLEASE DESCRIBE THE NEGOTIATIONS REGARDING THE 
REQUIREMENT IN THE 2007 AGREEMENT THAT DISPUTES MUST 
BE SUBMITTED WITHIN 12 MONTHS. 

As I noted earlier 

Kentucky pro posed 

the 2007 Agreement was not arbitrated. AT&T 

the 2007 Agreement, and dPi did not propose any 

changes or engage in any negotiation regarding any provision of the 

Agreement with respect to the 12-month requirement. Nor did dPi raise 

any issue about the 12-month requirement in the 2007 Agreement before 

signing it. 

IS THERE ANY REASON FROM A COMPETITIVE PERSPECTIVE WHY 
DPI’S UNTIMELY REQUEST FOR CREDITS DATING BACK TO 2003 
SHOULD BE GRANTED? 

No. From a competitive perspective, there is no benefit to the 

telecommunications market or to the consumer to go back in time and 
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consider treating dPi differently from all other Kentucky CLECs. Prior to 

July 2007, AT&T Kentucky applied uniformly across all CLECs its policy of 

not reselling the cashback component of promotions. Granting dPi the 

relief it seeks in its complaint does nothing more than give dPi an after- 

the-fact cash windfall that dPi does not deserve and that AT&T Kentucky 

is not obligated to provide. dPi does not need such a windfall to compete 

in the local market because dPi has been competing in the Kentucky 

market throughout the time addressed in its Complaint. dPi has every 

incentive to try to gain promotional credits wherever it can (including for 

non-qualifying customers) because it has no expense in offering the 

promotion. Bestowing dPi with a windfall would only serve to line dPi’s 

pockets and does not benefit dPi’s customers or the state of competition in 

any way. 

IS THERE ANY OTHER POLICY REASON TO DENY DPI’S REQUEST 
FOR CASHBACK PROMOTIONAL CREDITS IN THIS DOCKET? 

Yes. The highly competitive telecommunications market moves at a very 

fast pace, and companies competing in that market must move quickly 

and decisively. AT&T Kentucky cannot compete effectively if its 

competitors can wait almost half a decade after becoming aware of a 

policy to challenge that policy and seek relief, as a result of that challenge. 
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B. DPI INAPPROPRIATELY IS SEEKING THE FULL RETAIL 
AMOUNT OF THE CASHBACK COMPONENT OF 
PROMOTIONS. 

PLEASE DESCRIBE THE AMOUNT OF CASHBACK CREDIT DPI IS 
SEEKING FOR A GIVEN PROMOTION. 

dPi is seeking the full retail amount of the cashback component of a given 

promotion. For example, if a qualifying retail customer receives $50 

cashback, and if dPi believes its end user customer qualifies for that 

promotion, dPi is seeking a $50 bill credit from AT&T Kentucky. 

ASSUMING DPI WAS OTHERWISE ENTITLED TO A PROMOTIONAL 
CREDIT UNDER SUCH A PROMOTION, WHAT IS THE MAXIMUM 
AMOUNT OF CREDIT TO WHICH IT WOULD BE ENTITLED? 

AT&T Kentucky’s position is that the most dPi would be entitled to receive 

in this situation is $42.22, which is the $50 retail cashback amount less the 

15.56% resale discount rate established by this Commission. The 

reasons supporting this position are largely legal in nature and will be 

addressed in more detail by AT&T Kentucky’s attorneys. 

C. ANY AMOUNTS SOUGHT BY DPI MUST BE FURTHER 
REDUCED BY THE 27% ERROR RATE IN THE 
CASHBACK CREDIT REQUESTS DPI HAS SUBMITTED 
SINCE AT&T KENTUCKY BEGAN MAKING CASHBACK 
PROMOTIONS AVAILABLE FOR RESALE IN JULY 2007. 
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IS DPI ENTITLED TO RESELL A PROMOTION TO ITS END USERS 
WHO DO NOT MEET THE PROMOTION QUALIFICATIONS? 

No. The 2007 Agreement provides that “[wlhere available for resale, 

promotions will be made available only to customers who would have 

qualified for the promotion had it been provided by BellSouth directly.” 

See Ex. PLF-3, Attachment I Page 13, Exhibit A, Note 2. 

IN SIMILAR PROCEEDINGS IN OTHER STATES, HAS DPI PROVIDED 
ANY EVIDENCE TO SHOW THAT A GIVEN END USER MET THE 
QUALIFICATIONS FOR THE PROMOTIONS FOR WHICH DPI IS 
SEEKING PROMOTIONAL CREDITS? 

No, and I am not aware of dPi presenting any such evidence in this 

proceeding either. 

ARE YOU AWARE OF ANYTHING THAT SUGGESTS WHETHER DPI’S 
END USERS DID NOR DID MOT MEET QUALIFICATIONS FOR THE 
PROMOTIONS FOR WHICH DPI IS SEEKING PROMOTIONAL 
CREDITS? 

Yes. As I mentioned above, AT&T Kentucky has made the cashback 

component of promotions available for resale since July 2007. In her 

Direct Testimony, AT&T Kentucky witness Nicole Bracy shows that since 

that time, 27% of dPi’s cashback promotional credit requests have been 

appropriately denied because dPi’s end user did not meet at least one of 
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1 the requirements that an AT&P Kentucky end user would have to meet to 

2 qualify for the promotion. Based on that testimony, therefore, any amount 

3 to which dPi otherwise would be entitled should be reduced by an 

4 additional 27% to ensure that dPi does not receive credits to which it is not 

5 entitled. 

6 

7 Q. DOES THAT CONCLUDE YOUR DIRECT TESTIMONY? 

8 

9 A. Yes. 
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AGREEMENT 
GENERAL TERMS AND CONDITIONS 

THIS AGREEMENT is made by and between BeUSouth Telecommunications, lnc., 
(BellSouth), a Georgia corporation, and DPI-Teleconnect, LLC (DPI), a Delaware corporation, 
and shalI be effective on the Effective Date, as defined herein. This Agreement may refer to either 
BellSouth or DPI or both as a “Party” or “Parties.” 

W I T N E S S E T H  

WHEREAS, BeUSouth is a local exchange telecommunications company authorized 
to provide telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, 
Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and 

WHEmAS, DPI is or seeks to become a CLEC authorized to provide 
telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, and Tennessee; and 

WHERJtAS, DPI wishes to resell BellSouth’s telecommunications services and 
purchase network elements and other services, and, solely in connection therewith, may wish to 
utilize collocation space as set forth in Attachment 4 of this Agreement); and 

WHEREAS, the Parties wish to interconnect their facilities and exchange traffic 
pursuant to Sections 251 and 252 of the Act. 

NOW THEREFORE, in consideration of the mutual agreements contained herein, 
BellSouth and DPI agree as follows: 

Definitions 

Affiliate is defined as a person that (directly or indirectly) owns or controls, is 
owned or controlled by, or is under common ownership or control with, another 
person. For puqmes of this paragraph, the term “own” means to own an equity 
interest (or equivalent thereof) of more than 10 percent. 

Commission is dehed as the appropriate regulatory agency in each state of 
BellSouth’s nine-state region (Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, and Tennessee). 

Competitive Local Exchange Carrier (CLEC) means a telephone company 
certificated by the Commission to provide local exchange service within 
BellSouth’s fianchised area. 
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Effective Date is defined as the date that the Agreement is effective for purposes 
of rates, terms and conditions and shall be thirty (30) ‘lays after the date of the last 
signature executing the Agreement. Future amendments for rate changes will also 
be effective thirty (30) days after the date of the last signature executing the 
amendment. 

End User means the ultimate user of the Telecommunications Service. 

FCC means the Federal Communications Commission. 

General Terms and Conditions means this document including all of the terms, 
provisions and conditions set forth herein. 

Telecommunications means the transmjssion, between or among points specified 
by the user, of information of the user’s choosing, without change in the form or 
content of the information as sent and received. 

Telecommunications Service means the offering of telecommunications for a fee 
directly to the public, or to such classes ofusers as to be effectively available 
directly to the public, regardless of the facilities used. 

Telecommunications Act of 1996 (Act) means Public Law 104- I04 of the United 
States Congress effective February 8, 1996. The Act amended the 
Communications Act of 1934 (47 U.S.C. Section 1 et seq.). 

CLEC Certification 

1.1 Prior to execution of this Agreement, DPI agrees to provide BellSouth in writing 
DPl’s CLEC certification for all states covered by this Agreement except 
Kentucky prior to BellSouth filing this Agreement with the appropriate 
Commission for approval. 

To the extent DPI is not certified as a CLEC in each state covered by this 
Agreement as of the execution hereof, DPI will notify BellSouth in writing and 
provide CLEC certification when it becomes certified to operate in any other state 
covered by this Agreement. Upon notification, BellSouth will file this Agreement 
with the appropriate Commission for approval. 

1.2 

2. 

2.1 

Term of the Agreement 

The term of this Agreement shall be three years, beginning on the Effective Date 
and shall apply to the BellSouth territory in the state(s) of Alabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and 
Tennessee, Notwithstanding any prior agreement of the Parties, the rates, terms 
and conditions of this Agreement shall not be applied retroactively prior to the 
Effective Date. 
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2.2 The Parties agree that by no earlier than two hundred seventy (270) days and no 
later than one hundred and eighty (1 80) days prior to the expiration of this 
Agreement, they shall commence negotiations for a new agreement to be effective 
beginning on the expiration date of this Agreement (Subsequent Agreement). 

2.3 Jf, within one hundred and thirty-five (135) days of commencing the negotiation 
referred to in Section 2.2 above, the Parties are unable to negotiate new terms, 
conditions and prices for a Subsequent Agreement, either Party may petition the 
Commission to establish appropriate terms, conditions and prices for the 
Subsequent Agreement pursuant to 47 U.S.C. 252. 

2.4 If, as of the expiration of this Agreement, a Subsequent Agreement has not been 
executed by the Parties, this Agreement shall terminate. Upon termination of this 
Agreement, BellSouth shall continue to offer services to DPI pursuant to the 
terms, conditions and rates set forth in BellSouth’s then current standard 
interconnection agreement. In the event that BellSouth’s standard interconnection 
agreement becomes effective as between the Parties, the Parties may continue to 
negotiate a Subsequent Agreement or arbitrate disputed issues to reach a 
Subsequent Agreement as set forth in Section 2.3 above, and the terms of such 
Subsequent Agreement shall be effective as of the effective date as stated in the 
Subsequent Agreement. 

3. 

4, 

Operational Support Systems 
DPI shall pay charges for Operational Support Systems (OSS) as set forth in this 
Agreement. 
Parity 
When DPI purchases Telecommunications Services from BellSouth pursuant to 
Attachment 1 of this Agreement for the purposes of resale to End Users, such 
services shall be equal in quality, subject to the same conditions, and provided 
within the same provisioning time intervats that BellSouth provides to its Affiliates, 
subsidiaries and End Users. To the extent technically feasible, the quality of a 
Network Element, as well as the quality of the access to such Network Element 
provided by BellSouth to DPI shall be at least equal in quality to that which 
BellSouth provides to itself, its Affiliates or any other Telecommunications carrier. 
The quality of the interconnection between the network of BellSouth and the 
network of DPI shall be at a level that is equal to that which BellSouth provides 
itself, a subsidiary, an AfEliate, or any other party, The interconnection facilities 
shall be designed to meet the same technical criteria and service standards that are 
used within BellSouth’s network and shall extend to a consideration of service 
quality as perceived by BellSouth’s End Users and service quality as perceived by 
DPI . 

5. White Pages Listings 

5 .  I BellSouth shall provide DPI and its customers access to white pages directory 
listings under the following terms: 
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Listin&s. DPI shall provide all new, changed and deleted listings on a timely basis 
and BellSouth or its agent will include DPI residential and business customer 
listings in the appropriate White Pages (residential and business) or alphabetical 
directories in the geographic areas covered by this Interconnection Agreement. 
Directory listings will make no distinction between DPl and BellSouth subscribers. 

&&g. So long as DPI provides subscriber listing information (SLI) to BellSouth 
in accordance with Section 5.2 below, BellSouth shall provide to DPI one (1) 
primary White Pages listing per DPI subscriber at no charge other than applicable 
service order charges as set forth in BellSouth’s tariffs. 

Procedures for Submitting DPI SLI are found in The BellSouth Business Rules for 
Local Ordering. 

DPI authorizes BellSouth to release all DPI SLI provided to BellSouth by DPI to 
qualifying third parties via either license agreement or deflSouth’s Directory 
Publishers Database Service (DPDS), General Subscriber Services Tariff (GSST), 
Section A38.2, as the same may be amended fkom time to time. Such DPI SLI 
shall be intermingled with BellSouth’s own customer listings and listings of any 
other CLEC that has authorized a similar release of SLI. 

5.1.1 

5.1.2 

5.2 

5.2.1 

5.2.2 

5.2.3 

5.2.4 

5.3 

No compensation shall be paid to DPI for BellSouth’s receipt of DPI SLI, or for 
the subsequent release to third parties af such SLI. in addition, to the extent 
BellSouth incurs costs to modify its systems to enable the release of DPI’s SLI, or 
costs on an ongoing basis to administer the release of DPI SLI, DPI shaU pay to 
BellSouth its proportionate share of the reasonable costs associated therewith. At 
any time that costs may be incurred to administer the release of DPI’s SLI, DPI 
will be notified. If DPI does not wish to pay its proportionate share of these 
reasonable costs, DPI may instruct BellSouth that it does not wish to release its 
SLI to independent publishers, and DPI shall amend this Agreement accordingly. 
DPI will be liable for all costs incurred until the effective date of the amendment. 

Neither BellSouth nor any agent shall be liable for the content or accuracy of any 
SL1 provided by DPI under this Agreement. DPI shall indemnify, hold harmless 
and defend BellSouth and its agents from and against any damages, losses, 
liabilities, demands, claims, suits, judgments, costs and expenses (including but not 
k i t e d  to reasonable attorneys’ fees and expenses) arising from BellSouth’s tariff 
obligations or otherwise and resulting fiom or arising out of any third party’s claim 
of inaccurate DPI listings or use of the SLI provided pursuant to this Agreement. 
BellSouth may forward to DPI any complaints received by BellSouth relating to 
the accuracy or quality of DPI listings. 

Listings and subsequent updates will be released consistent with BellSouth system 
changes and/or update scheduling requirements. 

Unlisted/Non-Published Subscribers, DPI will be required to provide to BellSouth 
the names, addresses and telephone numbers of all DPI customers who wish to be 
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omitted fiom directories. Unlisted/Non-Published SLI will be subject to the rates 
as set forth in BellSouth’s General Subscriber Services Tariff. 

5.4 

5.5 

5.6 

5.7 

6.  

6.1 

6.2 

6.3 

7. 

Inclusion of D PI End Users in Directow Assistance Database. BellSouth will 
include and maintain DPl subscriber listings in BellSouth’s Directory Assistance 
databases at no recurring charge and DPI shall provide such Directow Assistance 
listings to BellSouth at no recurring charge. 

L 1 S t l n p : n  Confidentiality. BellSouth will afford DPI’s directory listing 
information the same level of confidentiality that BellSouth affords its own 
directory listing information. 

,A_d$itional and Des h e r  Listings. Additional and designer listings will be offered 
by BellSouth at tariffed rates as set forth in the General Subscriber Services Tariff. 

Directorig. BellSouth or its agent shall make available White Pages directones to 
DPI subscribers at no charge or as specified in a separate agreement with 
BellSouth’s agent. 

Court Ordered Requests for Call Detail Records and Other Subscriber 
Information 

I .  

S u b o  enas Directed to BeUSouh , Where BellSouth provides resold services or 
local switching for DPI, BellSouth shall respond to subpoenas and court ordered 
requests delivered directly to BellSouth for the purpose of providing call detail 
records when the targeted telephone numbers belong to DPI End Users. Billing 
for such requests will be generated by BellSouth and directed to the law 
enforcement agency initiating the request. BellSouth shall maintain such 
information for DPI End Users for the same length of time it maintains such 
information for its own End Users. 

SubDoenas Directed to DPI.. Where BellSouth is providing to DPI 
Telecommunications Services for resale or providing to DPI the local switching 
function, then DPI agrees that in those cases where DPI receives subpoenas or 
court ordered requests regarding targeted telephone numbers belonging to DPI 
End Users, and where DPI does not have the requested information, DP1 will 
advise the law enforcement agency initiating the request to redirect the subpoena 
or court ordered request to BellSouth for handling in accordance with 6.1 above. 

In all other instances, where either Party receives a request for information 
involving the other Party’s End Ilser, the Party receiving the request will advise 
the law enforcement agency initiating the request to redirect such request to the 
other Party. 

Liability and Indemnification 
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DPI Liabilitv. In the event that DPI consists of two (2) or more separate entities 
as set forth in this Agreement and/or any Amendments hereto, all such entities shall 
be jointly and severally liable for the obligations of DPI under this Agreement, 

m i t v  for Acts or Om ‘ssions of Third Parties. BellSouth shall not be liable to 
DPI for any act or omission of another Telecommunications company providing 
services to DPI. 

7.1 

7 .2  

7.3 

7.3.1 

7.3.2 

7.3.3 

7.3.4 

Except for any indedca t ion  obligations of the Parties hereunder, each Party’s 
liability to the other for any loss, cost, claim, injury, liability or expense, including 
reasonable attorneys’ fees relating to or arising out of any negligent act or 
omission in its performance of this Agreement, whether in contract or in tort, shall 
be limited to a credit for the actual cost of the services or hnctions not performed 
or improperly performed. 

Limitations in Tariffs. A Party may, in its sole discretion, provide in its tariffs and 
contracts with its End Users and third parties that relate to any service, product or 
fimction provided or contemplated under this Agreement, that to the maximum 
extent permitted by Applicable Law, such Party shall not be liable to the End User 
or third party for (i) any loss relating to or arising out of this Agreement, whether 
in contract, tort or otherwise, that exceeds the amount such Party would have 
charged that applicable person for the service, product or hc t ion  that gave rise to 
such loss and (ii) consequential damages. To the extent that a Party elects not to 
place in its tariffs or contracts such limitations of liability, and the other Party 
incurs a loss as a result thereofl such Party shall i n d e w  and reimburse the other 
Party for that portion of the loss that would have been M t e d  had the first Party 
included in its tariffs and contracts the limitations of Liability that such other Party 
included in its own tariffs at the time of such loss. 

Neither BellSouth nor DPI shall be liable for damages to the other Party’s terminal 
location, equipment or End User premises resulting from the furnishing of a 
service, including, but not limited to, the installation and removal of equipment or 
associated wiring, except to the extent caused by a Party’s negligence or willful 
misconduct or by a Party’s failure to ground properly a local loop afier 
disconnect ion. 

{Jnder no circumstance shall a Party be responsible or liable €or indirect, incidental, 
or consequential damages, including, but not limited to, economic loss or lost 
business or profits, damages arising fiom the use or performance of equipment or 
software, or the loss of use of software or equipment, or accessories attached 
thereto, delay, error, or loss of data. In connection with this limitation of liability, 
each Party recognizes that the other Party may, from time to time, provide advice, 
make recommendations, or supply other analyses related to the services or 
facilities described in this Agreement, and, while each Party shall use diligent 
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efforts in this regard, the Parties acknowledge and agree that this limitation of 
liability shall apply to provision of such advice, recommendations, and analyses. 

To the extent any specific provision of this Agreement purports to impose liability, 
or limitation of Liability, on either Party different from or in conflict with the 
liability or l i tat ion of liability set forth in this Section, then with respect to any 
facts or circumstances covered by such specific provisions, the liability or 
limitation of liability contained in such specific provision shall apply. 

Jndemnification for Certain Claw. The Party providing services hereunder, its 
Affiliates and its parent company, shall be indemnified, defended and held harmless 
by the Party receiving services hereunder against any claim, loss or damage arising 
fiorn the receiving Party’s use of the services provided under this Agreement 
pertaining to (1) claims for Libel, slander or invasion of privacy arising from the 
content of the receiving Party’s own communications, or (2) any claim, loss or 
damage claimed by the End User of the Party receiving services arising fiom such 
company’s use or reliance on the providing Party’s services, actions, duties, or 
obligations arising out of this Agreement. 

Disclaimer. EXCEPT AS SPECIFICALLY PROVIDED TO THE CONTRARY 
IN THIS AGREEMENT, NEITHER PARTY MAKES ANY 
REPRESENTATIONS OR WARRANTIES TO THE OTHER PARTY 
CONCERNING THE SPEClFlC QUALlTY OF ANY SERVICES, OR 
FACILITIES PROVIDED UNDER THIS AGREEMENT. THE PARTIES 
DISCLAIM, WITHOCJT LIMITATION, ANY WARRANTY OR GUARANTEE 
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, 
ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR 
FROM USAGES OF TRADE. 

7.3.5 

7.4 

7.5 

8. Intellectual Property Rights and Indemnification 

8. I No License;. No patent, copyright, trademark or other proprietary right is licensed, 
granted or otherwise transferred by this Agreement. The Parties are strictly 
prohibited from any use, including but not limited to, in the selling, marketing, 
promoting or advertising of telecommunications services, of any name, service 
mark, logo or trademark (collectively, the “Marks”) of the Other Party. The 
Marks include those Marks owned directly by a Party or its Affiliate(s) and those 
Marks that a Party has a legal and valid license to use. The Parties acknowledge 
that they are separate and distinct and that each provides a separate and distinct 
service and agree that neither Party may, expressly or impliedly, state, advertise or 
market that it is or offers the same service as the Other Party or engage in my 
other activity that may result in a likelihood of confirsion between its own service 
and the service of the Other Party. 

8.2 Ownershin of Inteilectual ProDertv. Any intellectual property that originates &om 
or is developed by a Party shall re& the exclusive property of that Party. 
Except for a limited, non-assignable, non-exclusive, non-transferable license to use 
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patents or copyrights to the extent necessary for the Parties to use any facilities or 
equipment (including software) or to receive any service solely as provided under 
this Agreement, no license in patent, copyright, trademark or trade secret, or other 
proprietary or intellectual property right, now or hereafter owned, controlled or 
licensable by a Party, is granted to the other Party. Neither shall it be implied nor 
arise by estoppel. Any trademark, copyright or other proprietary notices appearing 
in association with the use of any facilities or equipment (including software) shall 
remain on the documentation, material, product, service, equipment or software. It 
is the responsibility of each Party to ensure at no additional cost to the other Party 
that it has obtained any necessary licenses in relation to intellectual property of 
third Parties used in its network that may be required to enable the other Party to 
use any facilities or equipment [including software), to receive any service, or to 
perform its respective obligations under this Agreement. 

8.3 

8.3.1 

8.3.2 

8.3.2.1 

8.3.2.2 

8.3.2.3 

8.3.3 

Intellectual Property Remedies 

bdemnification. The Party providing a service pursuant to this Agreement will 
defend the Party receiving such service or data provided as a result of such service 
against claims of infringement arising solely &om the use by the receiving Party of 
such service in the manner contemplated under this Agreement and will indemnify 
the receiving Party for any damages awarded based solely on such claims in 
accordance with Section 7 preceding, 

Claim of Infihement. in  the event that use of any facilities or equipment 
(inchding software), becomes, or in the reasonable judgment of the Party who 
owns the affected network is likely to become, the subject of a claim, action, suit, 
or proceeding based on intellectual property infiingement, then said Party shall 
promptly and at its sole expense and sole option, but subject to the limitations of 
liability set forth below: 

modify or replace the applicable facilities or equipment (including soflware) while 
maintaining form and function, or 

obtain a license sufficient to allow such use to continue. 

In the event Section 8.3.2.1 or 8.3.2.2 are commercially unreasonable, then said 
Party may terminate, upon reasonable notice, this contract with respect to use of, 
or services provided through use of, the affected facilities or equipment (including 
software), but solely to the extent required to avoid the hfiingernent claim. 

Exception to Oblimtiong. Neither Party’s obligations under this Section shall apply 
to the extent the infiingement is caused by: (i) modification of the hcilities or 
equipment (including software) by the indemnitee; (u) use by the indemnitee of the 
facilities or equipment (including software) in combination with equjpment or 
facilities (iacluding software) not provided or authorized by the indemnitor, 
provided the facilities or equipment (including soAward) would not be Minging if 
used alone; (iii) conformance to speejfications of the indemnitee which would 
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8.3.4 

8.4 

9. 

9.1 

9.2 

9.3 

9.3.1 

9.4 

necessarily result in Mgement ;  or (iv) continued use by the indemnitee of the 
affected facilities or equipment (including software) after being placed on notice to 
discontinue use as set forth herein. 

Exclusive Remedy. The foregoing shall constitute the Parties’ sole and exclusive 
remedies and obfigations with respect to a thjrd party claim of intellectual property 
infringement arising out of the conduct of business under this Agreement. 

m u t e  Resolu tion, Any claim arising under this Section 8 shall be excluded fiom 
the dispute resolution procedures set forth in Section IO and shatl be brought in a 
court of competent jurisdiction. 

Proprietary and Confidential Information 

Promietarv and Confidential Information. It may be necessary for BellSouth and 
DPI, each as the “Discloser,” to provide to the other Party, as “Recipient,” certain 
proprietary and confidential information (including trade secret information) 
including but not limited to technical, financial, marketing, stafhg and business 
plans and information, strategic information, proposals, request for proposals, 
specifkations, drawings, maps, prices, costs, costing methodologies, procedures, 
processes, business systems, software programs, techniques, customer account 
data, call detail records and like information (collectively the “Information”). All 
such Information conveyed in writing or other tangible form shall be clearly 
marked with a confidential or proprietary legend. Information conveyed orally by 
the Discloser to Recipient shall be designated as proprietary and confidential at the 
time of such oral conveyance, shall be reduced to writing by the Discloser within 
forty-five (45) days thereafter, and shall be clearly marked with a confidential or 
proprietary legend. 

Use adprotection of Information. Recipient agrees to protect such Information 
of the Discloser provided to Recipient fi-om whatever source from distribution, 
disclosure or dissemination to anyone except employees of Recipient with a need 
to know such Information solely in conjunction with Recipient’s analysis of the 
Information and for no other purpose except as authorized herein or as otherwise 
authorized in writing by the Discloser. Recipient will not make any copies of the 
Information inspected by it .  

ExceDtiow. Recipient will not have an obligation to protect any portion of the 
Information which: 

(a) is made publicly available by the Discloser or lawfdly by a nonparty to this 
Agreement; (b) is lawfilly obtained by Recipient from any source other than 
Discloser; (c) is previously known to Recipient without an obligation to keep it 
confidential; or (d) is released &om the terms of this Agreement by Discloser upon 
written notice to Recipient. 

Recipient agrees to use the Information solely for the purposes of negotiations 
pursuant to 47 U.S.C. 25 1 or in performing its obligations under this Agreement 
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and for no other entity or purpose, except as my be otherwise agreed to in writing 
by the Parties. Nothing herein shall prohibit Recipient from providing information 
requested by the FCC or a state regulatory agency with jurisdiction over this 
matter, or to support a request for arbitration or an allegation of failure to 
negotiate in good faith. 

Recipient agrees not to publish or use the information for any advertising, sales or 
marketing promotions, press releases, or publicity matters that refer either directly 
or indirectly to the Information or to the Discloser or any of its affiliated 
companies. 

The disclosure of Information neither grants nor implies any License to the 
Recipient under any trademark, patent, copyright, application or other intellectual 
property right that is now or may hereafter be owned by the Discloser. 

Survival of Confidentialitv Obliaions. The Parties’ rights and obligations under 
this Section 9 shall survive and continue in effect until two (2) years after the 
expiration or termination date of this Agreement with regard to all Information 
exchanged during the term ofthis Agreement. Thereafter, the Parties’ rights and 
obligations hereunder survive and continue in effect with respect to any 
Information that is a trade secret under applicable law. 

Resolution of Disputes 
Except as otherwise stated in this Agreement, if any dispute arises as to the 
interpretation of any provision of this Agreement or as to the proper 
implementation of this Agreement, the aggrieved Party shdl petition the 
Commission for a resolution of the dispute. However, each Party reserves any 
rights it may have to seek judicial review of any ruling made by the Commission 
concerning this Agreement. 

Taxes 

Definjtion. For purposes of this Section, the terms “taxes” and “fees” shall include 
but not be limited to federal, state or local sales, use, cxcise, gross receipts u t  
other taxes or tax-like fees of whatever nature and however designated (including 
tariff surcharges and any fees, charges or other payments, contractual or 
otherwise, for the use of public streets or rights of way, whether designated as 
fianchise fees or otherwise) imposed, or sought to be imposed, on or with respect 
to the services h i s h e d  hereunder or measured by the charges or payments 
therefore, excluding any taxes levied on income. 

Tmes and Fees ImDo?jed Directly On Either kviciina Party or PurchasinaPartv. 
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Taxes and fees imposed on the providing Party, which are not permitted or 
required to be passed on by the providing Patty to its customer, shall be borne and 
paid by the providing Party. 

Taxes and fees imposed on the purchasing Party, which are not required to be 
collected andlor remitted by the providing Party, shall be borne and paid by the 
purchasing Party. 

11.2.1 

1 I .2.2 

11.3 

11.3.1 

11.3.2 

11.3.3 

1 I .3.4 

11.3.5 

11 -3.6 

Taxes and Fees Imosed on Purchas he! Party But Collected And R emitted By 

Taxes and fees imposed on the purchasing Party shail be borne by the purchasing 
Party, even if the obligation to collect andlor remit such taxes or fees is placed on 
the providing Party. 

To the extent permitted by applicable law, any such taxes and/or fees shall be 
shown as separate items on applicable billing documents between the Parties. 
Notwithstanding the foregoing, the purchasing Party shall remain liable for any 
such taxes and fees regardless of whether they are actually billed by the providing 
Party at the time that the respective service is billed. 

If the purchasing Party determines that in its opinion aiy such taxes or fees are not 
payable, the providing Party shall not bill such taxes or fees to the purchasing Party 
if the purchasing Party provides written certification, reasonably satisfactory to the 
providing Party, stating that it is exempt or otherwise not subject to the tax or fee, 
setting forth the basis therefor, and satisfiing any other requirements under 
applicable law. If any authority seeks to collect any such tax or fee that the 
purchasjng Party has determined and certified not to be payable, or any such tax or 
fee that was not billed by the providing Party, the purchasing Party may contest the 
same in good faith, at its own expense. In any such contest, the purchasing Party 
shall promptly fimish the providing Party with copies of all f i g s  in any 
proceeding, protest, or legal challenge, all rulings issued in connection therewith, 
and all correspondence between the purchasing Party and the taxing authority. 

In the event that all or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of the providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for such payment and shall be 
entitled to the benefit of any rehnd or recovery. 

I f  it is ultimately determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

Notwithstanding any provision to the contrary, the purchasing Party shall protect, 
indemntfy and hold harmless (and defend at the purchasing Party’s expense) the 
providing Party itom and against any such tax or fee, interest or penalties thereon, 
or other charges or payable expenses (including reasonable attorney fees) with 
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respect thereto, which are incurred by the providing Party in connection with any 
claim for or contest of any such tax or fee. 

Each Party shall notifjr the other Party in writing of my assessment, proposed 
assessment or other claim for any additional amount of such a tax or fee by a 
taxing authority; such notice to be provided, if possible, at least ten (I 0)  days prior 
to the date by which a response, protest or other appeal must be filed, but in no 
event later than thirty (30) days after receipt of such assessment, proposed 
assessment or claim. 

1 1.3.7 

11.4 

11.4.1 

11.4.2 

11.4.3 

1 I .4.4 

1 L .4.5 

11.4.6 

Taxes and Fees ImPosed on ProvidinP Party But Passed On To Purchasinn Party. 

Taxes and fees imposed on the providing Party, which are permitted or required to 
be passed on by the providing Party to its customer, shall be borne by the 
purchasing Party. 

To the extent permitted by applicable law, any such taxes and/or fees shall be 
shown as separate items on applicable billing documents between the Parties. 
Notwithstanding the foregoing, the purchasing Party shall remain liable for any 
such taxes and fees regardless of whether they are actually billed by the providing 
Party at the time that the respective service is billed. 

If the purchasing Party disagrees with the providing Party's detennination as to the 
application or basis for any such tax or fee, the Parties shall consult with respect to 
the imposition and billing of such tax or fee, Notwithstanding the foregoing, the 
providing Party shall retain ultimate responsibility for determining whether and to 
what extent any such taxes or fees are applicable, and the purchasing Party shall 
abide by such determination and pay such taxes or fees to the providing Party. 
The providing Party shall further retain ultimate respa..nibility for determining 
whether and how to contest the imposition of such taxes and fees; provided, 
however, that any such contest undertaken at the request of the purchasing Party 
shall be at the purchasing Party's expense. 

In the event that all or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of the providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for such payment and shall be 
entitled to the benefit of any refbnd or recovery. 

If it is ultimately determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

Notwithstanding any provision to the contrary, the purchasing Party shall protect, 
indemnify and hold hannless (and defend at the purchasing Party's expense) the 
providing Party fiom and against any such tax or fee, interest or penalties thereon, 
or other reasonable charges or payable expenses (including reasonable attorneys' 
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fees) with respect thereto, which are incurred by the providing Party in connection 
with any claim for or contest of any such tax or fee. 

Each Party shall notify the other Party in writing of any assessment, proposed 
assessment or other claim for any additional amount of such a tax or fee by a 
taxing authority; such notice to be provided, ifpossible, at least ten (10) days prior 
to the date by which a response, protest or other appeal must be tiled, but in no 
event later than thirty (30) days after receipt of such assessment, proposed 
assessment or claim. 

1 1.4.7 

11.5 Mutual Cooperatioq. In any contest of a tax or fee by one Party, the other Party 
shall cooperate hlly by providing records, testimony and such additional 
information or assistance as may reasonably be necessny to pursue the contest. 
Further, the other Party shall be reimbursed for any reasonable and necessary out- 
of-pocket copying and travel expenses incurred in assisting in such contest. 

12. Force Majeure 
In the event p e r f o m c e  of this Agreement, or any obligation hereunder, is either 
directly or indirectly prevented, restricted, or interfered with by reason of fire, 
flood, earthquake or like acts of God, wars, revolution, civil commotion, 
explosion, acts ofpublic enemy, embargo, acts of the government in its sovereign 
capacity, labor difficulties, including without limitation, strikes, slowdowns, 
picketing, or boycotts, unavailability of equipment 6.om vendor, changes requested 
by DPI, or any other circumstances beyond the reasonable control and without the 
fault or negligence of the Party affected, the Party affected, upon giving prompt 
notice to the other Party, shall be excused from such performance on a day-to-day 
basis to the extent of such prevention, restriction, or interference (and the other 
Party shall likewise be excused from performance of its obligations on a day-to-day 
basis until the delay, restriction or interference has ceased); provided, however, 
that the Party so affected shall use diligent efforts to avoid or remove such cawes 
of non-performance and both Parties shall proceed whenever such causes are 
removed or cease. 

13. Adoption of Agreements 
BellSouth shall make available, pursuant to 47 USC 5 252 and the FCC rules and 
regulations regarding such availability, to DPI any inteiconnection, service, or 
network element provided under any other agreement filed and approved pursuant 
to 47 USC 5 252, provided a minimum of six months remains on the term of such 
agreement. The Parties shall adopt all rates, terms and conditions concernhg such 
other interconnection, service or network element and any other rates, terms and 
conditions that are legitimately related to or were negotiated in exchange for or in 
conjunction with the interconnection, service or network element being adopted. 
The adopted interconnection, service, or network element and agreement shall 
apply to the same states as such other agreement. The term of the adopted 
agreement or provisions shall expire on the same date as set forth in the agreement 
that was adopted. 
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14. Modification 01 Agreement 

14.1 If DPI changes its name or makes changes to its compeny structure or identity due 
to a merger, acquisition, transfer or any other reason, it is the responsibility of DPI 
to noti@ BellSouth of said change and request that an amendment to this 
Agreement, if necessary, be executed to reflect said change. 

No modification, amendment, supplement to, or waiver of the Agreement or any of 
its provisions shall be effective and binding upon the Parties unless it is made in 
writing and duly signed by the Parties. 

In the event that any effective legislative, regulatory, judicial or other legal action 
materially affects any material terms of this Agreement, or the ability of DPI or 
BellSouth to perform any material terms of this Agreement, DPI or BellSouth may, 
on thirty (30) days' written notice, require that such terms be renegotiated, and the 
Parties shall renegotiate in good faith such mutually acceptable new terms as may 
be required, In the event that such new terms are not renegotiated within ninety 
(90) days after such notice, the Dispute shall be referred to the Dispute Resolution 
procedure set forth in this Agreement. 

14.2 

14.3 

15. Non-waiver of LegaI Rights 

Execution of this Agreement by either Party does not confinn or imply that the 
executing Party agrees with any decision(s) issued pursuant to the 
Telecommunications Act of 1996 and the consequences of those decisions on 
specific language in this Agreement. Neither Party waives its rights to appeal or 
otherwise challenge any such decision(s) and each Party reserves all of its rights to 
pursue any and all legal andor equitable remedies, including appeals of any such 
decision($. 

16. Indivisibility 

17. 

The Parties intend that this Agreement be indivisible and nonseverable, and each of 
the Parties acknowledges that it has assented to all of the covenants and promises 
in this Agreement as a single whole and that all of such covenants and promkes, 
taken as a whole, constitute the essence of the contract. Without bit ing the 
generality of the foregoing, each of the Parties acknowledges that any provision by 
BellSouth of collocation space under this Agreement is solely for the purpose of 
facilitating the provision of other services under this Agreement and that neither 
Party would have contracted with respect to the provisioning of collocation space 
under this Agreement if the covenants and promises of the other Party with respect 
to the other services provided under this Agreement had not been made. The 
Parties fiuther acknowledge that this Agreement is intended to constitute a single 
transaction, that the obligations of the Parties under this Agreement are 
interdependent, and that payment obligations under this Agreement are intended to 
be recouped against other payment obligations under this Agreement. 

Waivers 
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A failure or delay of either Party to enforce any of the provisions hereof, to 
exercise any option which is herein provided, or to require pedormance of any of 
the provisions hereof shall in no way be construed to be a waiver of such 
provisions or options, and each Party, notwithstanding such failure, shall have the 
right thereafter to insist upon the performance of any and all of the provisions of 
this Agreement, 

18. Governing Lnw 

Where applicable, this Agreement shall be governed by and construed in 
accordance with federal and state substantive telecommunications law, including 
rules and regulations of the FCC and appropriate Commission. In all other 
respects, this Agreement shall be governed by and construed and enforced in 
accordance with the laws of the State ofGeorgia without regard to its conflict of 
laws principles. 

19. Assignments 

Any assignment by either Party to any non-af€iliated entity of any right, obligation 
or duty, or of any other interest hereunder, in whole or in part, without the prior 
written consent of the other Party shall be void, A Party may assign this 
Agreement in its entirety to an Affiliate ofthe Party without the consent of the 
other Party; provided, however, that the assigning Party shall notirjl the other Party 
in writing of such assignment thirty (30) days prior to the Effective Date thereof 
and, provided fiuther, if the assignee is an assignee of DPI, the assignee must 
provide evidence of Commission CLEC certification. The Parties shall amend this 
Agreement to reflect such assignments and shall work cooperatively to implement 
any changes required due to such assignment. All obligations and duties of any 
Party under this Agreement shall be binding on all suc;essors in interest and 
assigns of such Party. No assignment or delegation hereof shaIl relieve the 
assignor of its obligations under this Agreement in the event that the assignee fails 
to perform such obligations. Notwithstanding anything to the contrary in this 
Section, DPI shall not assign this Agreement to any Affiliate or non-affiliated entity 
unless either (1) DPI pays all bills, past due and current, under this Agreement, or 
(2) DPl's assignee expressly assumes liability for payment of such bills. 

20. Notices 

20.1 Every notice, consent, approval, or other communications required or 
contemplated by this Agreement shall be in writing and shall be delivered by hand, 
by overnight courier or by US mail postage prepaid, address to: 

BellSouth Telecommunications, Inc. 

BellSouth Local Contract Manager 
600 North 19* Street, 81h floor 
Birmingham, Alabame 3S203 
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and 

.ICs Attorney 
Suite 4300 
675 W. Peachtree St. 
Atlanta, GA 30375 

DPI-Telecon n ec t, LLC 

David 6. Dorwart 
PresidentICEO 
2997 LBJ Freeway, Suite 225 
Dallas, Texas 75234 

Telephone: (972) 488-4500 Ext 4001 

or at such other address as the intended recipient previously shall have designated 
by written notice to the other Party. 
Unless otherwise provided in this Agreement, notice by mail shall be effective on 
the date it is officially recorded as delivered by retum receipt or equivalent, and in 
the absence of such record of delivery, it shall be presumed to have been delivered 
the fifth day, or next business day after the fifth day, after it was deposited in the 
mails. 

20.2 

20.3 Notwithstanding the foregoing, BellSouth may provide DPI notice via Internet 
posting of price changes and changes to the terms and conditions of services 
available for resale per Commission Orders. BellSouth will post changes to 
business processes and policies, notices of new service offerings, and changes to 
service offerings not requiring an amendment to this Agreement, notices required 
to be posted to BellSouth's website, and any other htbrmation of general 
applicability to CLECs. 

21. Rule of Construction 

No rule of construction requiring interpretation against the drafting Party hereof 
shall appIy in the interpretation of this Agreement. 

22. Headings of No Force or Effect 

The headings of Articles and Sections of this Agreement are for convenience of 
reference only, and shall in no way defme, modi9 or restrict the meaning or 
interpretation of the terms or provisions of this Agreement. 

23. Multiple Counterparts 
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This Agreement may be executed in multiple counterparts, each of which shall be 
deemed an original, but all of which shall together constitute but one and the same 
document. 

24. Hiling of Agreement 

Upon execution of this Agreement it shall be filed with the appropriate state 
regulatory agency pursuant to the requirements of Section 252 of the Act, and the 
Parties shall share equally any filing fees therefor. If the regulatory agency 
imposes any filing or public interest notice fees regarding the filing or approval of 
the Agreement, DPI shall be responsible for publishing the required notice and the 
publication andor notice costs shall be borne by DPI. Notwithstanding the 
foregoing, this Agreement shall not be submitted for approval by the appropriate 
state regulatory agency unless and until such time as DPI is duly certified as a local 
exchange carrier in such state, except as otherwise required by a Commission. 

25. Compliance w'tb Applicable Law 

Each Party shall comply at its own expense with Applicable Law. 

26. Necessary Approvals 

Each Party shall be responsible for obtaining and keeping in effect all approvals 
fkom, and rights granted by, governmental authorities, building and property 
owners, other carriers, and any other persons that may be required in connection 
with the performance of its obligations under this Agreement. Each Party shall 
reasonably cooperate with the other Party in obtaining and maintaining any 
required approvals and rights for which such Party is responsible. 

27. Good Faith Performance 

Each Party shall act in good faith in its performance under this Agreement and, in 
each case in which a Party's consent or agreement is required or requested 
hereunder, such Party shall not unreasonably withhold or delay such consent or 
agreement. 

28. Nonexclusive Dealings 

This Agreement does not prevent either Party torn providing or purchasing 
services to or from any other person nor, except as provided in Section 252(i) of 
the Act, does it obligate either Party to provide or purchase any services (except 
insofar as the Parties are obIigated to provide access to Interconnection, services 
and Network Elements to DPI as a requesting carrier mder the Act). 

29. Rate True-Up 
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29.1 This section applies to Network Interconnection andfor Unbundled Network 
Elements and Other Services rates that are expressly subject to true-up under this 
Agreement. 

The designated true-up rates shaU be trued-up, either up or down, based on final 
prices determined either by fbther agreement between the Parties, or by a final 
order (including any appeals) ofthe Commission. The Parties shall implement the 
true-up by comparing the actual volumes and demand for each item, together with 
the designated true-up rates €or each item, with the 6nal prices determined for each 
item. Each Party shall keep its own records upon which the true-up can be based, 
and any final payment &om one Party to the other shall be in an amount agreed 
upon by the Parties based on such records. In the event of any disagreement as 
between the records or the Parties regarding the amount of such true-up, the 
Parties shall submit the matter to the Dispute Resolution process in accordance 
with the provisions of Section 10 of the General Terms and Conditions of this 
Agreement. 

An effective order of the Commission that forms the basis of a true-up shall be 
based upon cost studies submitted by either or both Parties to the Commission and 
shall be binding upon BeUSouth and DPI specifically or upon all carriers generally, 
such as a generic cost proceeding. 

29.2 

29.3 

30. Survival 

The Parties’ obligations under this Agreement which by their nature are intended 
to continue beyond the termination or expiration of this Agreement shall survive 
the termination or expiration of this Agreement. 

31. Entire Agreement 

31.1 This Agreement means the General Terms and Conditions, the Attachments 
identified in Section 3 I .2 below, and all documents identified therein, as such may 
be amended &om time to time and which are incorporated herein by reference, all 
of which, when taken together, are intended to constitute one indivisible 
agreement. This Agreement sets forth the entire understanding and supersedes 
prior agreements between the Parties relating to the subject matter contained in 
this Agreement and merges all prior discussions between them Any orders placed 
under prior agreements between the Parties shall be governed by the terms of this 
Agreement and DPI acknowledges and agrees that any and all amounts and 
obligations owed for services provisioned or orders placed under prior agreements 
between the Parties, related to the subject matter hereof, shall be due and owing 
under this Agreement and be governed by the t e r n  and conditions of this 
Agreement as if such services or orders were provisioned or placed under this 
Agreement. Neither Party shall be bound by any definition, condition, provision, 
representation, warranty, covenant or promise other than as expressly stated in this 
Agreement or as is contemporaneously or subsequently set forth in writing and 
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executed by a duly authorized officer or representative of the Party to be bound 
thereby. 

This Agreement includes Attachments with provisions for the following: 
Resale 
Network Elements and Other Services 
Network Interconnection 
Collocation 
Access to Numbers and Number Portability 
Pre-Ordering, Ordering, Provisioning, Maintenance and Repair 
Billing 
Rights-of-way, Conduits and Pole Attachments 
Performance Measurements 
BellSouth Disaster Recovery P h  
Bona Fide Requesthlew Business Request Process 

31.2 

31.3 The following services are included its optiuns for purchase by DP1 pursuant to the 
terms and conditions set forth in this Agreement. DPI may elect to purchase said 
services by written request to its Local Contract Manager if applicable: 

Optional Daily Usage File (ODUF) 
Enhanced Optional Daily Usage File (EODUF) 
Access Daily Usage File (ADUF) 
Line Information Database (LIDB) Storage 
Centralized Message Distribution Service (CMDS) 
Calling Name (CNAM) 
LNP Data Base Query Service 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year written 
below. 

BellSouth Telecommunications, Inc. DPI-Telecon nec t, LLC 

By: Original Signature on File By: Original Signature on File 

Name: David B. Dorwart Name: Elizabeth R.A. Shiroishi I 

-- Title: Director Title: President and CEO , 

Date: 3/20/2003 Date: 3/11/2003 -- 
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Attachment 1 

Resale 
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RESALE 
1. 

1.1 

1.2 

2. 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

2.7 

3. 

3.1 

Discount Rates 

The discount rates applied to DPI purchases of BellSouth Telecommunications 
Services for the purpose of resale shall be as set forth in Exhibit E. Such discounts 
have been determined by the applicable Commission to reflect the costs avoided by 
BellSouth when selling a service for wholesale purposes. 

The telecommunications services available for purchase by DPI for the purposes of 
resale to DPI’s End Users shall be available at BellSoi,th’s tariffed rates less the 
discount set forth in Exhibit E to this Agreement and subject to the exclusions and 
limitations set forth in Exhjbit A to this Agreement. 

Definition of Terms 

COMPETITIVE LOCAL EXCHANGE COMPANY (CLEC) means a telephone 
company certificated by the Commission to provide local exchange service within 
BellSouth’s franchised area. 

CUSTOMER OF RECORD means the entity responsible for placing application 
for service; requesting additions, rearrangements, maintenance or discontinuance 
of service; payment in !hll of charges incurred such as non-recwhg, monthly 
recurring, toll, directory assistance, etc. 

DEPOSIT means assurance provided by a customer in the form of cash, surety 
bond or bank letter of credit to be held by BeUSouth. 

END USER means the ultimate user of the Telecommunications Service. 

END USER CUSTOMER LOCATION means the physical location of the 
premises where an End User makes use of the telecommunications services. 

NEW SERVICES means functions, features or capabilities that are not currently 
offered by BellSouth. This includes packaging of exirthg services or combining a 
new function, feature or capability with an existing service. 

RESALE means an activity wherein a certificated CLEC, such as DPI, subscribes 
to the telecommunications services of BellSouth and then offers those 
telecommunications services to the public. 

General Provisions 

All of the negotiated rates, t e r n  and conditions set forth in this Attachment 
pertain to the resale of BellSouth’s retail telecommunications services and other 
services specified in this Attachment, Subject to effective and applicable FCC and 
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Commission rules and orders, BellSouth shall make available to DPI for resale 
those telecommunications services BellSouth makes available, pursuant to ifs 
General Subscriber Services Tarif€ and Private Line Services Tariff, to customers 
who are not telecommunications carriers. 

When DPI provides Resale service in a cross boundary area (areas that are part of 
the local serving area of another state's exchange) the rates, regulations and 
discounts for the tarifkg state will apply. Billing will be from the serving state. 

In Tennessee, if DPI does not resell Lifeline service to any end users, and ifDP1 
agrees to order an appropriate Operator ServicedDirectory Assistance block as set 
forth in BeUSouth's General Subscriber Services Tariff, the discount shall be 
2 1.56%. 

In the event DPI reseIls Lifeline service to any end user in Tennessee, BellSouth 
will begin applying the 16% discount rate to all services. Upon DPI and 
BeUSouth's implementation of a billing arrangement whereby a separate Master 
Account (Q-account) associated with a separate Operating Customer Number 
(OCN) is established for billing of Lifeline service end users, the discount shall be 
applied as set forth in 3.1.2 preceding for the non-Lifeline affected Master Account 
(Q-account). 

DPI must provide written notification to BellSouth within 30 days prior to either 
providing its own operator serviced directory services or orders the appropriate 
operator serviceddirectory assistance blocking, to qualify for the higher discount 
rate of21.56%. 

DPI may purchase resale services &om BellSouth for its own use in operating its 
business, The resale discount will apply to those services under the following 
conditions: 

DPI must resell services to other End Users. 

DPI cannot be a competitive local exchange telecommunications company for the 
single purpose of selling to itself 

DPI will be the customer of record for all services purchased fkom BellSouth. 
Except as specified herein, BellSouth will take orders from, bill and receive 
payment fkom DPI for said services. 

DP1 will be BellSouth's single point of contact for all services purchased pursuant 
to this Agreement. BellSouth shall have no contact with the End User except to 
the extent provided for herein. Each Party shall provide to the other a nation wide 
(50 states) toll-free contact number for purposes of repair and maintenance. 

BellSouth will continue to bill the End User for any services that the End User 
specifies it wishes to receive directly ifom BellSouth. BellSouth maintains the right 
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to serve directly any End User within the service area of DPI. BellSouth will 
continue to market directly its own telecommunications products and services and 
in doing so may establish independent relationships with End Users of DPI. 
Neither Party shall interfere with the right of any person or entity to obtain service 
directly f?om the other Party. 

When an End User of DPI or BellSouth elects to change hidher carrier to the 
other Party, both Parties agree to release the End User’s service to the other Party 
concurrent with the due date of the service order, which shall be established based 
on the standard interval for the End User’s requested service as set forth in the 
BellSouth Product and Services Interval Guide. 

BellSouth and DPI will refrain fiom contacting an End User who has placed or 
whose selected carrier has placed on the End IJser‘s behalf an order to change the 
End User’s service provider &om BellSouth or DPI to the other Party until such 
time that the order for service has been completed. 

Cunent telephone numbers may normally be retained by the End User and are 
assigned to the service furnished. However, neither Party nor the End User has a 
property right to the telephone number or any other call number designation 
associated with services hmished by BellSouth, and no right to the continuance of 
service through any particular central office. BeltSouth reserves the rigbt to 
change such numbers, or the central office designation associated with such 
numbers, or both, whenever BellSouth deems it necessary to do so in the conduct 
of its business and in accordance with BellSouth practices and procedures on a 
nondiscriminatory basis. 

Where BellSouth provides resold services to DPI, BellSouth will provide DPI with 
on-line access to intermediate telephone numbers as defined by applicable FCC 
rules and regulations on a first come fist sewed basis. DPI achowledges that 
such access to numbers shall be in accordance with the appropriate FCC rules and 
regulations. DPI acknowledges that there may be instances where there is a 
shortage of telephone numbers in a particular Common Language Location 
Identifier Code (CLLIC); and in such instances, DPI shall return unused 
intermediate telephone numbers to BellSouth upon BellSouth’s request. BellSouth 
shall make all such requests on a nondiscriminatory basis. 

BellSouth will allow DPI to designate up to 100 intermediate telephone numbers 
per CLLIC, for DPl’s sole use. Assignment, reservation and use of telephone 
numbers shall be governed by applicable FCC rules and regulations. DPI 
acknowledges that there may be instances where there is a shortage oftelephone 
numbers in a particular CLLIC and BellSouth has the right to limit access to 
blocks of intermediate telephone numbers. These instances include: 1) where 
jeopardy status has been declared by the North American Numbering Plan (NANP) 
for a particular Numbering Plan Area (NPA); or 2) where a rate center has less 
than six months supply of numbering resources. 
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Service is furnished subject to the condition that it wiU not be used for any 
unlawfbl purpose. 

Service will be discontinued if any law enforcement agency advises that the service 
being used is in violation of the law. 

BellSouth can rehse service when it has grounds to believe that service will be 
used in violation of the law. 

BellSouth will cooperate with law enforcement agencies with subpoenas and court 
orders relating to DPl's End Users, pursuant to Section 6 of the General Terms 
and Conditions, 

If DPI or its End Users utilize a BellSouth resold telecommunications service in a 
manner other than that for which the service was originally intended as described 
in BellSouth's retail tariffs, DPI has the responsibility to notif) BellSouth. 
BellSouth will only provision and maintain said service consistent with the terms 
and conditions of the tariffdescribing said service. 

Facilities andlor equipment utilized by BellSouth to provide service to DPI remain 
the property of BellSouth. 

White page directory listings for DPI End Users will be provided in accordance 
with Section 5 ofthe General Terms and Conditions. 

Service Ordering and Operational Support Systems (OSS) 

DP1 must order services through resale interfaces, i.e., the Local Carrier Service 
Center (LCSC) andor appropriate Complex Resale Support Group (CRSG) 
pursuant to this Agreement. BellSouth has developed and made available the 
interactive interfaces by which DPI may submit a Local Service Request (LSR) 
electronically as set forth in Attachment 2 of this Agreement. Service orders will 
be in a standard format designated by BellSouth. 

LSRs submitted by means of one of these interactive interfaces will incur an OSS 
electronic charge as set forth in Exhibit E to this Agreement. An individual 1,SR 
will be identified for billing purposes by its Purchase Urder Number (PON). LSRs 
submitted by means other than one of these interactive interfaces (Mail, Edx, 
courier, etc.) will incur a manual order charge as set forth in Exhibit E to this 
Agreement. Supplements or clarifications to a previously billed LSR will not incur 
another OSS charge. 

DeniaYRestoral OSS Charae. In the event DPI provides a list of customers to be 
denied and restored, rather than an LSR, each location on the list will require a 
separate PON and therefore wiu be billed as one LSR per location. 
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Cancellation OSS Char& DPI will incur an OSS charge for an accepted LSR that 
is later canceled. 

Where available to BellSouth’s End Users, BellSouth shall provide the foilowing 
telecommunications services at a discount to allow for voice mail services: 

Message Waiting Indicator (“MWI”), stutter dialtone and message waiting 
light feature capabilities 

Call Forward Busy Line (“CF/B’) 

Call Forward Don’t Answer (“CF/DA”) 

Further, BellSouth messaging services set forth in BellSouth’s Messaging Service 
Information Package shall be made available for resale without the wholesale 
discount. 

BellSouth shall provide branding for, or shall unbrand, voice mail services for DP1 
per the Bona Fide RsquestMew Business Request process as set forth in 
Attachment 6 of this Agreement. 

BellSouth’s laside Wire Maintenance Service Plan is available for resale at rates, 
terms and conditions as set forth by BellSouth and without the wholesale discount. 

In the event DPI acquires an end user whose service is provided pursuant to a 
BellSouth Special Assembly, BellSouth shall make available to DPI that Special 
Assembly at the wholesale discount at DPI’s option. DPI shall be responsible for 
all terms and conditions of such Special Assembly including but not limited to 
termination liability ifapplicable. 

BellSouth shall provide 91 1/E911 for DPI customers in the same manner that it is 
provided to BellSouth customers. BellSouth shall provide and validate DPI 
customer information to the PSAP. BellSouth shall use its service order process to 
update and maintain, on the same schedule that it uses for its customers, the DPI 
customer service information in the ALVDMS (Automatic Location 
identificatiodlocation Information) databases used to support 91 VE91 I services. 

BellSouth shall bill, and DPI shall pay, the End User line charge associated with 
jmptementing Number portability as set forth in BellSouth’s FCC No. 1 t a s .  This 
charge is not subject to the wholesale discount. 

Pursuant to 47 CFR Section 51.617, BellSouth shall bill to DPI, and DPI shall pay, 
the End User common line charges identical to the End User common line charges 
BellSouth bills its End Users. 
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4. 

4.1 

BellSouth’s Provision of Services to DPI 

Resale of BellSouth services shall be as follows: 

4.1.1 

4.1.2 

4.1.3 

4.2 

4.3 

4.4 

4.5 

4.5.1 

4.5.2 

The resale of telecommunications services shall be limited to users and uses 
conforming to the class of service restrictions, 

Hotel and Hospital PBX services are the only telecommunications services 
available for resale to HoteYMotel and Hospital End Users, respectively. 
Similarly, Access Line Service for Customer Provided Coin Telephones is the ody 
Local service available for resale to Payphone Service Provider (PSP) customers. 
Shared Tenant Service customers can only be sold those Iocal exchange access 
services available in BeUSouth’s A23 Shared Tenant Service Tariff in the states of 
Florida, Georgia, North Carolina and South Carolina, and in A27 in the states of 
Aiabama, Kentucky, Louisiana, Mississippi and Tennessee. 

BeUSouth reserves the right to periodically audit services purchased by DPI to 
establish authenticity of use. Such audit shall not occur more than once in a 
calendar year, DPI shall make any and all records and data available to BellSouth 
or BellSouth’s auditors on a reasonable basis. BellSouth shall bear the cost of said 
audit. Any information provided by DPI for purposes of such audit shaU be 
deemed Confidential Information pursuant to the General Terms and Conditions of 
this Agreement. 

Subject to Exhjbit A hereto, resold services can only be used in the same manner 
as specified in BellSouth’s Tariffs. Resold services are subject to the same terms 
and conditions as are specified for such services when fUmished to an individual 
End User of BellSouth in the appropriate section of BellSouth’s Tariffs. Specific 
tariff features (e.g. a usage allowance per month) shal. not be aggregated across 
multiple resold services. 

DPI may resell services only within the specific service area as defined in its 
certificate of operation approved by the Commission. 

If DPI cancels an order for resold services, any costs incurred by BellSouth in 
conjunction with provisioning of such order will be recovered in accordance with 
BellSouth’s General Subscriber Services Tarif3 and Private Line Services Tariffs. 

Service Jointly Provisioned with an IndeDendent Compan~ or Comoe titive Local 
Exchange Company_ 4xeas 

BellSouth will in some instances provision resold services in accordance with the 
General Subscriber Services Tariff and Private Liae Tariffs jointly with an 
Independent Company or other Competitive Local Exchange Carrier. 

When DPI assumes responsibility for such service, all terms and conditions defined 
in the Tarit€ will apply for services provided within the BellSouth service mea only. 
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Service terminating in an Independent Company or other Competitive Local 
Exchange Carrier area will be provisioned and billed by the Independent Compmy 
or other Competitive Local Exchange Carrier directly to DPI. 

DPI must establish a billing arrangement with the Independent Company or other 
Competitive Local Exchange Carrier prior to assuming an end user account where 
such circumstances apply. 

Specific guidelines regarding such services are available on BellSouth's website @ 
www.interconnection.beUsouth.com 

Maintenance of Services 

Services resold pursuant to this Attachment and BellSouth's General Subscriber 
Service Tariff and Private Line Service Tariff and facilities and equipment provided 
by BellSouth shall be maintained by BellSouth, 

DPI or its End Users may not rearrange, move, disconnect, remove or attempt to 
repair any facilities owned by BellSouth except with the written consent of 
BeUSouth. 

DPI accepts responsibility to notify BellSouth of situations that a r k  that may 
result in a service problem. 

DPI will contact the appropriate repair centers in accordance with procedures 
established by BellSouth. 

For all repair requests, DPl shall adhere to BellSouth's prescreening guidelines 
prior to referring the trouble to BellSouth. 

BellSouth will bill DPI for handling troubles that are found not to be in BellSouth's 
network pursuant to its standard time and material charges. The standard time and 
material charges will be no more than what BellSouth charges to its retail 
customers for the same services. 

BellSouth reserves the right to contact DPI's End Users, if deemed necessary, for 
maintenance purposes. 

EstabIishmeot of Service 

M e r  receiving certification as a local exchange carrier fiom the applicable 
regulatory agency, DPI will provide the appropriate BellSouth Advisory team 
manager the necessary documentation to enable BellSouth to establish accounts 
for resold services ("master account"). DPI is required to provide the following 
before a master account is  established: blanket letter of authorization, misdirected 
number form, proof of PSCYPUC certification, the Application for Master 
Account, an Operating Company Number (WCN") assigned by the National 
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Exchange Carriers Association (''NECA") and a deposit and tax exemption 
certificate, if applicable. 

If DPI needs to change its OCN(s) under which it operates when DPI has already 
bee conducting business utilizing those OCN(s), DPI shall bear all costs incurred 
by BellSouth to convert DPI DPI to the new OCN(s). OCN conversion charges 
include all time required to make system updates to all of DPI's end user customer 
records. Appropriate charges will appear in the OC&C section of DPl's bill. 

DPI shall provide to BellSouth a blanket letter ofauthorization ("LOA") certifying 
that DPI will have End User authorization prior to viewing the End User's 
customer service record or switching the End User's service. BellSouth will not 
require End User confirmation prior to establishing service for DPI's End User 
customer. 

BellSouth will accept a request directly &om the End User for conversion of the 
End User's service fkom DPI to BellSouth or will accept a request from another 
CLEC for conversion of the End User's service from DPI to such other CLEC. 
llpon completion of the conversion BellSouth will not* DPI that such conversion 
has been completed. 

Discontinuance of Service 

The procedures for discontinuing service to an End User are as follows: 

BellSouth will deny service to DPI's End User on behalfof, and at the request of, 
DPI. Upon restoration of the End User's service, restoral charges will apply and 
will be the responsibility of DPI. 

At the request of DPI, BellSouth wiil disconnect a DPI End User customer. 

All requests by DPI for denial or disconnection ofan End User for nonpayment 
must be in writing. 

DPI will be made solely responsible for notifying the End User of the proposed 
disconnection of the service. 

BellSouth will continue to process calls made to the Annoyance Call Center and 
will advise DPI when it is determined that annoyance calls are originated from one 
of its End Useis locations. BellSouth shall be indemnified, defended and held 
harmless by DPI and/or the End User against any claim, loss or damage arising 
fiorn providing this information to DPI. It is the responsibility of DPI to take the 
corrective action necessary with its End Users who make annoying calls. (Failure 
to do so will result in BellSouth's disconnecting the End User's service.) 

Version lQO3: 02/28/03 



Exhibit P LF-2 
Page 30 of 77 

8. 

8.1 

8.1 

8.1.1 , 

8.1.3 .2 

8. I .4 

8. I .S 

8.1.6 

8.1.7 

8.1.8 

8.1.9 

8.1.10 

8.1.11 

8.1.12 

8.1.13 

8.1.14 

8.1.15 

8.1.16 

Attachment 1 
Page 1 I 

Operator Services (Operator Call Processing and Directory Assistance) 

Operator Call Processing provides: (1) operator handling for call completion (for 
example, collect, third number billing, and manual calling-card calls). (2) operator 
or automated assistance for billing after the end user tas dialed the called number 
(for example, calling card calls); and (3) special services including but not limited 
to Busy Line Verification and Emergency Line Interrupt (ELI), Emergency 
Agency Call and Operator-assisted Directory Assistance. 

Upon request for BellSouth Operator Call Processing, BellSouth shall: 

Process O+ and 0- dialed local calls 

Process O+ and 0- intraLATA rofl calls. 

Process calls that are billed to DPI end user's calling card that can be validated by 
BellSouth. 

Process person-to-person calls. 

Process collect calls. 

Provide the capability for callers to bill a third party and shall also process such 
calls. 

Process station-to-station calls. 

Process Busy Line Verify and Emergency Line Interrupt requests. 

Process emergency call trace originated by Pubiic Safety Answering Points. 

Process operator-assisted directory assistance calls. 

Adhere to equal access requirements, providing DPI local end users the same IXC 
access that BellSouth provides its own operator service. 

Exercise at least the same level o f  kaud control in providing Operator Service to 
DPl that BellSouth provides for its own operator service. 

Perform Billed Number Screening when handling Collect, Person-to-Person, and 
Billed-To-Third-party calk. 

Direct customer account and other similar inquiries to the customer service center 
designated by DPI. 

Provide call records to DPI in accordance with ODUF staadards. 
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The interface requirements shall conform to the interface specifications for the 
platform used to provide Operator Senices as long as the interface conforms to 
industry standards. 

Directow Ass i swe  Service 

Directory Assistance Service provides local and non-local end user telephone 
number listings with the option to complete the call at the caller's direction 
separate and distinct from local switching. 

Directory Assistance Service shall provide up to two listing requests per call, if 
available and if requested by DPI's end user. BellSouth shall provide calier- 
optional directory assistance caU completion service at rates set forth in 
BeliSouth's General Subscriber Services Tariff to one of the provided listings. 

Directow Assish~nce Service Updates 

BellSouth shall update end user listings changes daily. These changes inctude: 

New end user connections 

End user disconnections 

End user address changes 

These updates shall also be provided for non-listed and non-published numbers for 
use in emergencies. 

Brandine: for Ouerator Call Processing and Director), Assistance 

BellSouth's branding feature provides a definable announcement to DPI end users 
using Directory Assistance (DA)/ Operator Call Processing (OCP) prior to placing 
such end users in queue or connecting them to an available operator or automated 
operator system. This feature allows DPI's name on whose behalf BellSouth is 
providing Directory Assistance andor Operator Call Processing. Rates for the 
branding features are set forth in Exhibit E of this Att tchment. 

BellSouth offers three branding offering options to DP1 when ordering BellSouth's 
Directory Assistance and Operator Call Processing: BellSouth Branding, 
llnbranding and Custom Branding. 

Upon receipt of the branding order from DPI, the order is considered fm after ten 
(IO) business days. Should DPI decide to cancel the order, written notification to 
DPl's BellSouth Account Executive is required. If DPI decides to cancel after ten 
(1 0) business days fiom receipt of the branding order, DPI shall pay all charges per 
the order. 
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Branding via Origlnat inn Line Number Screening tOLNS) 

BellSouth Branding, Unbranding and Custom Branding are also available for 
Directory Assistance, Operator Call Processing or both via OLNS software, When 
utfiing this method of Unbranding or Custom Branding DPI shall not be required 
to purchase dedicated trunking. 

BellSouth Branding is the default branding offering. 

For BellSouth to provide Unbranding or Custom Branding via OLNS software for 
Operator Call Processing or for Directory Assistance DPI must have its Operating 
Company Number ("OCN(s)") and telephone numbers reside in BellSouth's LIDB; 
however, a BellSouth LIDB Storage Agreement is not required. To Implement 
Unbranding and Custom Branding via OLNS software, DPI must submit a manual 
order form which requires, among other things, DPI's OCN and a forecast for the 
traffic volume anticipated for each BellSouth TOPS during the peak busy hour. 
DPI shall provide updates to such forecast on a quarterly basis and at any time 
such forecasted traffic volumes are expected to change significantly, Upon DPI's 
purchase of Unbranding and Custom Branding using OLNS software for any 
particuiar TOPS, all DPI end users served by that TOFS will receive the 
Unbranded "no announcement" or the Custom Branded announcement. 

Rates for Unbranding and Custom Branding via OLNS software for Directory 
Assistance and for Operator Call Processing are as set forth in Exhibit E of this 
Attachment. In addition to the charges for Unbranding and Custom Branding via 
OLNS software, DPI shall continue to pay BellSouth applicable labor and other 
charges for the use of BellSouth's Directory Assistance and Call Processing 
platforms as set forth in Exhi%it E of this Attachment. 

Selective Call Routing usinn Line Class Codes (SCR-LCC) 

Where DPl resells BellSouth's services and utilizes an operator services provider 
other than BellSouth, BellSouth will route DPI's end user calls to that provider 
through Selective Calf Routing. 

Selective Call Routing using Line Class Codes (SCR-LCC) provides the capability 
for DPI to have its OCP/DA calls routed to BellSouth's OCP/DA platform for 
BellSouth provided Custom Branded or Unbranded OCP/DA or to its own or an 
alternate OCP/DA platform for Self-Branded OCPIDA. SCR-LCC is os$' 
available if line class code capacity is available in the requested BellSouth end 
office switches. 

Custom Branding for Directory Assistance is not available for certah cllasses of 
service, including but not limited to PIoteYMotel services, WATS service and 
certain PBX services. 
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Where available, DPI specific and unique Line class codes are programmed in each 
BellSouth end office switch where DPI intends to service end users with 
customized OCP/DA branding. The line class codes specificaUy identi@ DPl's end 
users so OCP/DA calls can be routed over the approprhte trunk group to the 
requested OCP/DA platform. Additional line class codes are required in each end 
office if the end office serves multiple NPAs (i,e., a unique LCC is required per 
NPA), andor if the end office switch serves multiple rate areas and DPI intends to 
provide DPI-branded OCP/DA to its end users in these multiple rate areas. 

BellSouth Branding is the default branding offering. 

SCR-IXC supporting Custom Branding and Self Branding require DPI to order 
dedicated transport and trunking fiom each BellSouth end office identified by DPI, 
either to the BellSouth Traffic Operator Position System (TOPS) for Custom 
Branding or to the DPI Operator Service Provider for SeKBranding. Separate 
trunk groups are required for Operator Services and for Directory Assistance. 
Rates for transport and trunks are set forth in applicable BellSouth Tariffs. 

The rates for SCR-LCC are as set forth in Exhibit E of this Attachment. There is 
a nonrecuning charge for the establishment of each Line Class Code in each 
BellSouth central office. 

Unbranded Directory Assistance andor Operator Call Processing calls ride 
common trunk groups provisioned by BellSouth &om those end offices identified 
by DPI to the BellSouth Tops. The calls are routed to "No Announcement." 

Customized Branding includes charges for the recording of the branding 
announcement and the loading of the audio units in each TOPS Switch and 
Network Applications Vehicle (NAV) equipment for which RPI requires service, 

Directory Assistance customized branding uses: 

the recording of DPI 

the loading of the recording in each switch. 

Operator Call Processing customized branding uses: 

the recording of DPf 

the loading of the recording in each switch. 

the loading on the Network Applications Vehicle (NAV). All NAV shelves within 
the region where the customer is offering service must be loaded. 
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9. Line Information Database (LIDB) 

9. I BellSouth will store in its Line Information Database (LIDB) records relating to 
service only in the BeIlSouth region. The LIDB Storage Agreement is included in 
this Attachment as Exhibit B, 

9.2 BellSouth will provide LIDB Storage upon written request to DPi’s Account 
Manager stating a requested activation date. 

10. RAO Hosting 

10.1 

11. 

11.1 

RAO Hosting is not requjred for resale in the BellSoutn region, 

Optional Daily Usage File (ODUF) 

The Optional Daily Usage File (ODUF) Agreement with terms and conditions is 
included in this Attachment as Exhibit C, Rates for ODUF are as set forth in 
Exhibit E of this Attachment. 

11.2. BellSouth will provide ODUF service upon written request to its Account 
Manager stating a requested activation date. 

12. 

12.1 

Enhanced Optional Daily Usage File (EODUF) 

The Enhanced Optional Daily Usage File (EODUF) service Agreement with terms 
and conditions is included in this Attachment as Exhibit D. Rates for EODUF are 
as set forth in Exhibit E of this Attachment. 

12.2 BellSouth will provide EODUF service upon written request to its Account 
Manager stating a requested activation date. 
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Exhibit B 

I. 

A. 

5. 

C. 

D. 

E. 

F. 

G .  

H. 

I, 

J .  

K. 

L. 

LINE INFORMATION DATA BASE (LIDB) 

RESAJA STORAGE AGREEMENT 

Definitions (from Addendum) 

Billing number - a number used by BellSouth for the purpose of identifying an account 
tiable for charges. This number may be a line or a special billing number. 
Line n u m b  - a ten-digit number assigned by BellSouth that identifies a telephone line 
associated with a resold local exchange service. 

Special billing number - a ten-digit number that identifies a billing account established 
by BellSouth in connection with a resold local exchange service. 

Calling Card number - a billing number plus PIN number assigned by BellSouth. 

PIN number - a four-digit security code assigned by BellSouth that is added to a billing 
number to compose a fourteen-digit calling card number. 

Toll billing exception indicator - associated with a billing number to indicate that it is 
considered invalid for billing of collect calls or third number calls or both, by DPI. 

Billed Number Screening - refers to the query service use4 to determine whether a toll 
billing exception indicator is present for a particular billing number. 

Calling Card Validation - refers to the query service used to determine whether a 
particular calling card number exists as stated or otherwise provided by a caller. 
Billing number information - information about billing number or Calling Card number 
as assigned by BellSouth and toll billing exception indicator provided to BellSouth by 
DPI. 

Get-Data - refers to the query service used to determine, at a minimum, the Account 
Owner and/or Regional Accounting Office for a Line number, This query service m y  
be modified to provide additional information in the hture. 

Originating Line Number Screening ("OLNS") - refers to the query service used to 
determine the billing, screening and call handling indicators, station type and Account 
Owner provided to RetlSouth by DPI for originating line numbers. 

Account Owner - name of the local exchange telecommunications company that is 
prodding dialtone on B subscriber h e .  
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Exhiiit B 

r 

11. General 

A. This Agreement sets forth the terms and conditions pursuant to which BellSouth 
agrees to store in its LIDB certain information at the request of DPl and pursuant to 
which BellSouth, its LIDB customers and DPI shall have access to such information. 
In addition, this Agreement sets forth the t e r n  and conditions for DPl’s provision of 
billing number information to BellSouth for inclusion in BellSouth’s LIDB. DPI 
understands that BellSouth provides access to information in its LIDB to various 
telecommunications service providers pursuant to applicable tariffs and agrees that 
information stored at the request of DPI, pursuant to this Agreement, shall be available 
to those telecommunications service providers. The terms and conditions contained 
herein shall hereby be made a part of this Resale Agreemer-t upon notice to DPI’s 
account team andor Local Contract Manager activate this LIDB Storage Agreement. 
The General Terms and Conditions of the Resale Agreement shall govern this I-IDB 
Storage Agreement. The t e r n  and conditions contained in the attached Addendum 
are hereby made a part of this LIDB Storage Agreement as if klly incorporated herein. 

BellSouth will provide responses to on-line, call-by-call quenes to billing number 
information for the following purposes: 

B. 

1. Billed Number Screening 

BeUSouth is authorized to use the billing number Mormation to detennhe whether 
DPI has identified the billing number as one that should not be billed for collect or 
third number calls. 

2. Calling Card Validation 

BellSouth is authorized to validate a 14-digit Calling Card number where the first 
10 digits are a line number or special billing number assigned by BellSouth, and 
where the last four digits (PIN) are a secun’ty code assigned by BellSouth. 

3. OLNS 

BellSouth is authorized to provide originating line screening information for billing 
services restrictions, station type, call handling indicators, presubscribed 
interLATA and local carrier and account owner on the lines of DPI from which a 
call originates. 

4. GetData 

BeliSouth is authorized to provide, at a mhbnum, the account owner and/or 
Regional Accounting Office information on the Lines of DPI indicating the local 

C‘ 
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DPI in accordance with the tax provisions set forth in the General Terms and 
Conditions of this Agreement. 
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Exhibit C 

ODtional D&v W sage File 

Upon written request fiom DPI, BellSouth will provide the Optional Daily Usage File 
(ODUF) service to DPI pursuant to the terms and conditions set forth in this section. 

DPl shall hrnish all relevant information required by BellSouth for the provision of the 
ODUF. 

The ODUF feed will contain billable messages that were carried over the BellSouth 
Network and processed in the BellSouth B i h g  System, but billed to a DPi customer. 

Charges for ODUF will appear on DPI’s monthly bills. The charges are as set forth in 
Exhiiit E to this Attacfment, ODUF charges are billed once a month for the previous 
month’s usage. DPI will be baed at the ODUF rates that are in effect at the end of the 
previous month. 

The ODlJF feed will contain both rated and unrated messages. All messages will be in 
the standard Alliance for Telecommunications industry Salutions (ATIS) EMI record 
f o m t .  

Messages that error in DPf’s billing system will be the responsibility of DPL If, 
however, DPI should encounter significant volumes of errored messages that prevent 
processing by DPI within its systems, BellSouth will work with DPI to determine the 
source of the errors and the appropriate resolution. 

The following specifications shall apply to the ODUF feed. 

ODUF Message to be Transmitted 

The following messages recorded by BellSouth will be transmitted to DPI: 

- Message recording for per use/per activation type services (examples: Three Way 
Calling, Verify, Interrupt, Call Return, etc.) 

.. Measured billable Local 

- Directory Assistance messages 

- IntraLATA Toll 

- WATS and 800 Service 

- N11 
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- lnformation Service Provider Messages 

- Operator Services Messages 

- Credit/Cancel Records 

- Usage for Voice Mail Message Service 

6.1.2 Rated Incollects (originated in BellSouth and from other companies) can also be on 
ODUF. Rated Incollects will be intermingled with BellSouth recorded rated and 
unrated usage. Rated Incollects will not be packed separrtely. 

BellSouth will perform duplicate record checks on records processed to ODUF. Any 
duplicate messages detected will be deleted and not sent to DPI. 

In the event that DPI detects a duplicate on ODUF they receive f?om BellSouth, DPI 
will drop the duplicate message and will not return the duplicate to BellSouth). 

6.1.3 

6.1.4 

6.2 ODUF Phvsical File Characteristics 

6.2.1 The ODIJF will be distributed to DPI via C0NNECT:Direct or Secure File Transfer 
Protocol (FTP) or another mutually agreed medium. The ODUF feed will be a 
variable block format. The data on the ODlJF feed will be in a non-compacted EM1 
format (175 byte format plus modules). It will be created on a daily basis Monday 
through Friday except holidays. Details such as dataset name and delivery schedule 
will be addressed during negotiations of the distribution medium. There will be a 
maximum of one dataset per workday per OCN. 

Data circuits (private line or dial-up) will be required between BellSouth and DPI for 
the purpose of data transmission when utilizing C0NNECT:Direct. Where a 
dedicated line is required, DPI will be responsible for ordering the circuit, overseeing 
its installation and coordinating the installation with BellSouth. DPI will also be 
responsible for any charges associated with this line. Equipment required on the 
BeUSouth end to attach the line to the mainframe computer and to transmit data will 
be negotiated on an individual case basis. Where a dial-up facility is required, dial 
circuits will be instaiIed in the BellSouth data center by BellSouth and the associated 
charges assessed to DPI. Additionally, all message toll charges associated with the use 
of the dial circuit by DPI will be the responsibility of DPI. Associated equipment on 
the BellSouth end, including a modem, will be negotiated on an individual case basis 
between the Parties. All equipment, including modems and software, that is required 
on DPI end for the purpose of data trwsmission will be the responsibility of DPI. 

If DPI utilizes Secure File Transfer Protocol (FTP) for data file transmission, purchase 
of the Secure File Transfer Protocol (FTP) software wiU be the responsibility of DPI. 

62.2 

6.2.3 
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6.3 

6.3. I 

6.3.2 

6.4 

6.4.1 

6.5 

6.6 

6.6.1 

ODUF Packing S ~ e c  $cat ions 

A pack will contain a minimum of one message record or a maximum of 99,999 
message records plus a pack header record and a pack trailer record. One 
transmission can contain a maximum of 99 packs and a minimum of one pack. 

The OW, From RAO, and Invoice Number will control the invoice sequencing. The 
From RAO will be used to identify to DPl which BellSouth RAO is sending the 
message. BellSouth and DPI will use the invoice sequencing to control data exchange. 
BellSouth will be notitied of sequence failures identified by DPI and resend the data as 
appropriate. 

The data will be packed using ATIS EM1 records. 

ODUF Pack Reiectioo 

DPI will not$ BellSouth within one business day of rejected packs (via the mutually 
agreed medium). Packs could be rejected because of pack sequencing discrepancies or 
a critical edit failure on the Pack Header or Pack Trailer records (Le. out-of-baIance 
condition on grand totals, invalid data populated). Standard ATIS EM1 Error Codes 
will be used. DPI will not be required to return the actual rejected data to BellSouth. 
Rejected packs will be corrected and retransmitted to DPI by BellSouth. 

ODUF Control Data 

DPI will send one con6rmtion record per pack that is received fiom BeUSouth. This 
confinnation record will indicate DPI received the pack and the acceptance or 
rejection of the pack. Pack Status Code(s) will be populated using standard ATIS 
EM1 efcor codes for packs that were rejected by DPI for reasons stated in the above 
section. 

ODUF Testhg 

Upon request from DPI, BeliSouth shall send test files to DPI for the ODIJF. The 
Parties agree to review and discuss the file’s contenr a d o r  format. For testing of 
usage results, BellSouth shall request that DP1 set up a production (live) file. The Live 
test may consist of DPI’s employees making test calls for the types of services DPI 
requests on the ODUF. These test calls are logged by DPI, and the logs are provided 
to BeUSouth. These logs will be used to v e r i  the files. Testing will be completed 
within 30 calendar days h r n  the dare on which the initial test file was sent. 
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Enhanced Ootioaal Daik Urraee File 

Upon written request from DPJ, BellSouth will provide the Enhanced Optional Daily 
Usage File (EODUF) service to DPI pursuant to the terms and conditions set forth in 
this section. EODUF will ody be sent to existing ODUF subscribers who request the 
EODUF option. 

DPI shall hmish all relevant jnformation required by BellSouth for the provision of the 
EODUF. 

The EODUF will provide usage data for local calls originating ftom resold Flat Rate 
Business and Residential Lines. 

Charges for delivery of the EODUF wiU appear on DPI’s monthly bills. EODUF 
charges are billed at the EODUF rates that are in effect at the end of the previous 
month. The charges are as set forth in Exhibit E to this Attachment. 

All messages will be in the standard Alliance for Telecommunications Industry 
Solutions (ATIS) EM1 record format. 

Messages that error in the billing system of DPI will be the responsibility of DPI. If, 
however, DPI should encounter significant volumes of enored messages that prevent 
processing by DPI within its systems, BellSouth will work with DPI to determine the 
source of the errors and the appropriate resolution. 

7. 

7.1 Usage To Be Transmitted 

The following specifications shall apply to the EODUF feed. 

7.1.1 The following messages recorded by BellSouth will be transmitted to DPl: 

Customer usage data for flat rated local call orjginating f?om DPl’s End User lines 
(1  FB or 1 FR). The EODUF record for flat rate messages will include: 

Date of Call 

From Number 

To Number 

Connect Time 

Conversation Time 
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JI 

7.1.2 

7.1.3 

7.2 

7.2.1 

7.2.2 

7.2.3 

7.3 

7.3.1 

7.3.2 

Method of Recording 

From RAO 

Rate Class 

Message Type 

Billing Indicators 

Bill to Number 

BellSouth will perform duplicate record checks on EODW records processed to 0 
DUF. Any duplicate messages detected will be deleted and not sent to DPI. 

In the event that DPI detects a duplicate on EODUF they receive from BellSouth, DPI 
will drop the duplicate message (DPI will not return the duplicate to BeltSouth). 

Physical File Characteristics 

The EODUF feed will be distributed to DPI via Connect: Direct, Secure File Transfer 
Protocol (FTP)or another mutually agreed medium. The EODUF messages will be 
intermingled among DPl’s Optional Daily Usage File (ODIJF) messages. The EODUF 
will be a variable block format. The data on the EQDUF wilt be in a non-compacted 
EM1 format (175 byte format plus modules). It will be crated on a daily basis 
Monday through Friday except holiday. 

Data circuits (private line or dial-up) may be required between BellSouth and DPI for 
the purpose of data transmission as set forth in Section 6-2.2 above. 

If DPl utilizes Secure File Transfer Protocol (MP)for data file transmission, purchase 
of the Secure File Transfer Protocol (FTP)sofiware will be the responsibility of DPI. 

P m  s p  ecificationg 

A pack will contain a minimum of one message record or a maximum of 99,999 
message records plus a pack header record and a pack t tder record. One 
transmission can contam a maximum of 99 packs and a minimum of one pack. 

The OCN, From (RAO), and Invoice Number will control the invoice sequencing. 
The From RAO will be used to identify to DPI which BellSouth RAO is sending the 
message, BellSouth and DPI will use the invoice sequencing to control data exchange. 

Version 1903: 02/28/03 

c 



Exhibit PLF-2 
Page 44 of 77 



Exhibit PLF-2 
Page 45 of 77 

4 



Exhibit PLF-2 
Page 46 of 77 

i I 
B 
B 



Exhibit PLF-2 
Page 47 of 77 



P 

H 
% #  -- 

Exhibit PLF-2 
Page 48 of 77 



Exhibit PLF-2 
Page 49 of 77 

f 



Exhibit PLF-2 
Page 50 of 77 

c a 

f 

ii 

f 



Exhibit PLF-2 
Page 51 of 77 



Exhibit PLF-2 
Page 52 of 77 



Exhibit PLF-2 
Page 53 of 77 

Attachment 7 
Page 1 

Attachment 7 

Billing 
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BILLING 

1. 

1.1 

1.1.1 

1.1.2 

1.1.3 

1.1.4 

1.1.4.1 

1.1.5 

1.1.6 

PAYMENT AND BXLLING ARRANGEMENTS 
The terms and conditions set forth in this Attachment shall apply to all services 
ordered and provisioned pursuant to this Agreement. 
m. BellSouth will bill through the Carrier Access Billing System (CGBS), 
Integrated Billing System (IBS) andor the Customer Records Information System 
(CRIS) depending on the particular service@) provided to DPI under this 
Agreement. BellSouth will format all bills in Carrier Billing Output Specification 
(CBOS) Standard or CLUB/EDI formet, depending on the type of service 
provided. For those services where standards have not yet been developed, 
BellSouth's billing format will change as necessary when standards are finalized by 
the applicable industry forum. 

For any service(s) BellSouth receives from DPI, DPI shall bill BellSouth in CBOS 
format. 

Any switched access charges associated with interexchange carrier access to the 
resold local exchange lines wiU be billed by, and due to BellSouth. 

Bemouth will render bills each month on established bill days for each of DPl's 
accounts. if either Party requests multiple b iUg media or additional copies of the 
bills, the billing Party wiU provide these at a reasonable cost. 

BellSouth will bill DPI in advance for all services to be provided during the 
ensuing billing period except charges associated with service usage and 
nonrecurring charges, which will be billed in arrears. 

Charges for services will be calculated on an individual End User account level, 
including, $applicable, any charge for usage or usage allowances. BellSouth will 
also bill DPI, and DPI will be responsible for and remit to BellSouth, all charges 
applicable to said services including but not Wted to 91 1 and E91 1 charges, End 
Users common line charges, federal subscriber line charges, telecommunications 
relay charges (TRS), and franchise fees, unless otherwise ordered by a 
Commission. 

BellSouth will not perform billing and collection services for DPI as a result of the 
execution of this Agreement. 

In the event that this Agreement or an amendment to this Agreement effects a rate 
change to recurring rate elements that are billed in advance, BellSouth will make 
an adjustment to such recurring rates billed in advance at the previously effective 
rate. The adjustment shall reflect billing at the new rates from the Effective Date 
of the Agreement or amendment. 
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mb tishing A c c o w  . AAer submitting a credit profile and deposit, if required, 
and after receiving certification as a local exchange carrier from the appropriate 
regulatory agency, DPI will provide the appropriate BellSouth advisory ted loca l  
contract manager the necessary documentation to enable BellSouth to establish 
accounts for Local Interconnection, Network Elements and Other Services, 
Coilocation andor resold services. Such documentation shall include the 
Application for Muster Account, $applicable, proof of authority to provide 
telecommunications services, the appropriate Operating Company Numbers 
(OCN) for each state as assigned by the National Exchange Carriers Association 
(NECA), Carrier Identification Code (CK), Access Customer Name and 
Abbreviation (ACNA), Blanket Letter of Authorization (LOA), Misdirected 
Number form, and a tax exemption certificate, ifappkable. Notwithstanding 
anything to the contrary in this Agreement, DPI may not order services under a 
new account established in accordance with this Section 1.2 until 30 days after all 
information specified in this Section 1.2 is received fiom DPI. 

1.2 

1.2.1 Q@i. If DP1 needs to change its OCN(s) under which it operates when DPI has 
already been conducting business utilizing those OCN(s), DPI shall bear all costs 
incurred by BellSouth to convert DPI to the new OCN(s). OCN conversion 
charges include all time required to make system updates to all of DPI’s End User 
customer records and will be handted by the BFWNBR process. 

Pawnent ResDonsibility. Payment of all charges will be the responsibility of DPI. 
DP1 shaII make payment to BellSouth for all services billed. Payments made by 
DPI to BellSouth as payment an account will be credited to DPI’s accounts 
receivable master account. BellSouth will not become involved in billing disputes 
that may arise between DPI and DPI’s customer. 

Pavment Due. Payment for services provided is due on or before the next bill date 
in immediately available finds. Payment is considered to have been made when 
received by BellSouth. 

1.2.2 

1.3 

1.4 Due Dates. If the payment due date falls on a Sunday or on a holiday that is 
observed on a Monday, the payment due date shall be the f irst non-holiday day 
following such Sunday or holiday, If the payment due date BUS on a Saturday or 
on a holiday which is observed on Tuesday, Wednesday, Thursday, or Friday, the 
payment due date shall be the last non-holiday day preceding such Saturday or 
holiday. If  payment is not received by the payment due date, a late payment 
charge, as set forth in Section 1.6, below, shall apply. 

1.5 Xax ExernptiQtl. Upon BellSouth’s receipt of tax exemption certificate, the total 
amount billed to DPI will not include those taxes or fees from which DPI is 
exempt. DPI will be solely responsible for the computation. tracking, reporting 
and payment of all taxes and like fees associated with the services provided to the 
End User of DPI. 
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1.6 Lste P a m ,  If any portion of the payment is not received by BellSouth on or 
before the payment due date as set forth preceding, or ifany portion of the 
payment is received by BellSouth in finds that are not immediately available to 
BelEouth, then B late payment charge shall be due to BellSouth. The late payment 
charge shall be the portion of the payment not received by the payment due date 
multiplied by a late factor and will be applied on a per bill basis. The late kctor 
shall be as set forth in Section A2 of the General Subscriber Services Tariff, 
Section B2 of the Private Line Service Tariffor Section E2 of the Intrastate 
Access Tar@ as appropriate. In addition to any applicable late payment charges, 
DP1 may be charged a fee for all returned checks as set forth in Section A2 of the 
General Subscriber Services Tariff or pursuant to the applicable state law. 

Discontinuinrr Service to DPI, The procedures for discontinuing service to DPI 
are as follows: 

1.7 

1.7.1 BellSouth reserves the right to suspend or terminate service in the event of 
prohibited, unlawfbl or improper use of BellSouth facilities or service, abuse of 
BellSouth facilities, or any other violation or noncompliance by DPI of the rules 
and regulations of BellSouth's tarifi. 

1.7.2 BellSouth reserves the right to suspend or terminate service for nonpayment. If 
payment of amounts not subject to a billing dispute, as described in Section 2, is 
not received by the bill date in the month after the original bill date, BellSouth will 
provide written notice to DPI that additional applications for service may be 
refused, that any pending orders for service may not be completed, andor that 
access to ordering systems may be suspended if payment of such amounts, and all 
other amounts not in dispute that become past due before refusal, incompletion or 
suspension, is not received by the fifteenth day following the date of the notice. In 
addition, BellSouth may, at the same the ,  provide written notice to the person 
designated by DPI to receive notices of noncompliance that BellSouth may 
discontinue the provision of existing services to DPI ifpayment of such amounts, 
and all other amounts not in dispute that become past due before discontinuance, is 
not received by the thirtieth day following the date of the initial notice. 

1.7.3 In the case of discontinuance of services, all billed charges, as well as applicable 
termination charges, shall become due. 

Discontinuance of service on DPI's account will effect a discontinuance of service 
to DPI's End Users. BellSouth will reestablish service for DPI upon payment of all 
past due charges and the appropriate connection fee subject to BellSouth's normal 
application procedures. DPI is solely responsible for notifying the End User of the 
discontinuance of the service. I f  within fifteen (15) days after DPI's service has 
been discontinued and no arrangements to reestablish service have been made 
consistent with this subsection, DPI's service will be disconnected. 

1 J.4 
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1.8 mosit Policy. DPI shall complete the BellSouth Credit Profile and provide 
information to BellSouth regarding credit worthiness. Based on the results of the 
credit analysis, BellSouth reserves the right to secure the account with a suitable 
form of security deposit. Such security deposit shall take the form of cash, an 
Irrevocable Letter of Credit (BellSouth form), Surety Bond (BellSouth form) or, in 
BellSouth’s sole discretion, some other form of security proposed by DPI. Any 
such security deposit shall in no way release DPI from its obligation to make 
complete and timely payments of its bill. DPl shall pay any applicable deposits 
prior to the inauguration of service. If, in the sole opinion of BellSouth, 
circumstances so warrant and/or gross monthly billing has increased beyond the 
level initially used to determine the level of security deposit, BellSouth reserves the 
right to request additional security and/or file a Uniform Cornmetcia1 Code (UCC- 
1) security interest in DPI’s “accounts receivables and proceeds.” Interest on a 
security deposit, if provided in cash, shall accrue and be paid in accordance with 
the terms in the appropriate BellSouth tariff. Security deposits collected under this 
Section shad not exceed two months’ estimated billing. In the event DPI fails to 
remit to BeUSouth any deposit requested pursuant to this Section, service to DPI 
may be terminated in accordance with the t e r n  of Section 1.7 of this Attachment, 
and any security deposits will be applied to DPl’s account(s). In the event DPI 
defaults on its account, service to DP1 will be terminated in accordance with the 
terms of Section 1.7 above, and any security deposits wiU be applied to DPl’s 
account. 

1.9 Notices. Notwithstanding anything to the contrary in this Agreement, all bills and 
notices regarding billing matters, inciuding notices relating to security deposits, 
disconnection of services for nonpayment of charges, and rejection of additional 
orders from DPI, shall be forwarded to the individual and/or address provided by 
DPI in establishment of its b i h g  account(s) with BellSouth, or to the individual 
and/or address subsequently provided by DPI as the contact for billing information. 
All monthly bills and notices described in this Section shall be forwarded to the 
same individual and/or address; provided, however, upon written request fiom DPI 
to BellSouth’s biUing organization, the notice of discontinuance of services 
purchased by DPl under this Agreement provided for in Section 1.72 of this 
Attachment shall be sent via certified mail to the individual(s) listed in the Notices 
provision of the General Terms and Conditions of this Agreement. 

Rates. Rates for Optional Daily Usage File (ODUF), Access Daily Usage File 
(ADUF), Enhanced Optional Daily Usage File (EODUF) and Centralized Message 
Distribution Service (CMDS) are set out in Exhibit A to this Attachment. If no 
rate is identified in this Attachment, the rate for the specific service or hnction wiIl 
be as set forth in the applicable BellSouth tariff or as negotiated by the Parties 
upon request by either Party. 

1.10 

2. BILLING DISPUTES 
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2.1 Each Party agrees to notify the other Party in writing upon the discovery of a 
billing dispute. DPI shall report all billing disputes to BellSouth using the Billing 
Adjustment Request Form (RF 1461) provided by BellSouth. In the event of a 
billing dispute, the Parties will endeavor to resolve the dispute within sixty (60) 
calendar days of the notification date. If the Parties are unable within the 60 day 
period to reach resolution, then the aggrieved Party may pursue dispute resolution 
in accordance with the General T e r n  and Conditions of this Agreement. 

2.2 For purposes of this Section 2, a billing dispute means a reported dispute of a 
specific amount of money actually billed by either Party. The dispute must be 
clearly explained by the disputing Party and supported by written documentation, 
which clearly shows the basis for disputing charges. A billing dispute will not 
inctude the refbsal to pay all or part of a bill or bills when no written 
documentation is provided to support the dispute, nor shall a billing dispute 
include the refisal to pay other amounts owed by the billed Party until the dispute 
is resolved. Claims by the billed Party for damages of any kind will not be 
considered 8 billing dispute for purposes ofthis Section. If the billing dispute is 
resolved in favor of the billing Party, the disputing Party will make immediate 
payment of any of the disputed amount owed to the billing Party or the billing 
Party shall have the right to pursue normal treatment procedures. Any credits due 
to the disputing Party, pursuant to the billing dispute, will be applied to the 
disputing Party's account by the billing Party immediately upon resolution of the 
dispute. 

2.3 If a Party disputes a charge and does not pay such charge by the payment due date, 
or if a payment or any portion of a payment is received by either Party after the 
payment due date, or if a payment or any portion of a payment is received in h d s  
which are not immediately available to the other Party, then a late payment charge 
and interest, where applicable, shall be assessed. For bills rendered by either Party 
for payment, the late payment charge for both Parties shall be calculated based on 
the portion of the payment not received by the payment due date multiplied by the 
late factor as set forth in the following BellSouth tariffij: for services purchased 
fiom the General Subscribers Services Tariff for purposes of resale and for ports 
and nondesigned loops, Section A2 of the General Subscriber Services Tan'ff; for 
services purchased &om the Private Line Tariff for purposes of resale, Section 8 2  
of the Private Line Service Tariff; and for designed network elements and other 
services and local interconnection charges, Section E2 of the Access Service 
Tariff. The Parties shall assess interest on previously assessed late payment 
charges only in a state where it has the authority pursirant to its tariffs. 

3. RAO HOSTING 

3.1 RAO Hosting, Calling Card and Third Number Settlement System (CATS) and 
Non-Intercompany Settlement System (NICS) services provided to DPI by 
BellSouth will be in accordance with the methods and practices regularly applied 
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by BeilSouth to its own operations during the term of !his Agreement, including 
such revisions as m y  be made fiom time to time by BellSouth. 

DPI shall furnish all relevant information required by BellSouth for the provision of 
RAO Hosting, CATS and NICS. 

3.2 

3.3  

3.4 

3.5 

3.6 

3.7 

3.8 

3.9 

3.10 

3.10.1 

Charges or credits, as applicable, will be applied by BellSouth to DPl on a monthly 
basis in arrears. Amounts due (excluding adjustments) are payable within thirty 
(30) days of receipt of the billing statement. 

DPI must have its own unique hosted RAO code. Where BellSouth is the selected 
CMDS interfacing host, DPI must request that BellSouth establish a unique hosted 
RAO code for DPI. Such request shall be in writing to the BellSouth RAO 
Hosting coordinator and must be submitted at least eight (8) weeks prior to 
provision of services pursuant to thjs Section. Services shall commence on a date 
mutually agreed by the Parties. 

BellSouth will receive messages from DPI that are to be processed by BellSouth, 
another LEC in the BellSouth region or a LEC outside the BellSouth region. DPI 
shall send all messages to BellSouth no later than sixty (60) days after the message 
date. 

BellSouth will perform invoice sequence checking, standard EM1 format editing, 
and balancing of message data with the EM1 trailer record counts on all data 
received Erom DPI. 

All data received fiom DPI that is to be processed or billed by another LEC within 
the BellSouth region will be distributed to that LEC in accordance with the 
Agreement(s) in effect between BellSouth and the involved LEC. 

All data received €?om DPI that is to be placed on the CMDS network for 
distribution outside the BellSouth region will be handled in accordance with the 
agreement(s) in effect between BellSouth and its connecting contractor. 

BellSouth will receive messages fiom the CMDS network that are destined to be 
processed by DPI and will forward them to DPl on a daily basis for processing. 

Transmission of message data between BellSouth and DPI will be via 
C0NNECT:Direct or Secure File Transfer Protocol (FTP). 

Data circuits (private line or dial-up) will be required between BellSouth and DPl 
for the purpose of data transmission when utilizing C0NNECT:Direct. Where a 
dedicated line is required, DPI will be responsible for ordering the circuit and 
coordinating the installation with BellSouth. DPI is responsible for any charges 
associated with this line. Equipment required on the BellSouth end to attach the 
h e  to the mainframe computer and to transmit data will be negotiated on an 
individual case basis. Where a dial-up facility is required, dial circuits will be 
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installed in the BellSouth data center by BellSouth and the associated charges 
assessed to DPI. Additionally, all message toll charges associated with the use of 
the dial circuit by DPi will be the responsibility of DPI. Associated equipment on 
the BellSouth end, including a modem, will be negotiated on an individual cme 
basis between the Parties. All equipment, inciudiig modems and software, that is 
required on the DPI end for the purpose of data transmission will be the 
responsibility of DPI. 

if DPI utilizes Secure File Transfer Protocol for data Fle transmission, purchase of 
the Secure File Transfer Protocol soffware will be the responsibility of DPI. 

3.10.2 

3.1 1 All messages and related data exchanged between BellSouth and DPi will be 
formatted for EM1 formatted records and packed between appropriate EM1 header 
and trailer records in accordance with accepted industry standards. 

DPI will maintain recorded message detail necessary to recreate files provided to 
BellSouth for a period of three (3) calendar months beyond the related message 
dates. 

3.12 

3.13 Should it become necessary for DPI to send data to BellSouth more than sixty (60) 
days past the message date(s), DPI will notify BellSouth in advance of the 
transmission of the data, BeUSouth will work with its connecting contractor andor 
DPI, where necessary, to notify ail affected LECs. 

In the event that data to be exchanged between the two Parties should become lost 
or destroyed, the Party responsible for creating the data will make every effort to 
restore and retransmit such data. If the data cannot be retrieved, the Party 
responsible for losing or destroying the data will be liable to the other Party for any 
resulting lost revenue. Lost revenue may be a combination of revenues that could 
not be billed to the End Users and associated access revenues. Both Parties will 
work together to estimate the revenue amount based upon historical data through 
a method mutually agreed upon. The resulting estimated revenue loss will be paid 
by the responsible Party to the other Party within three (3) calendar months of the 
resolution ofthe amount owed, or as mutually agreed upon by the Parties. 

3.14 

3.15 Should an error be detected by the EM1 format edits performed by BellSouth on 
data received ftom DPI, the entire pack containing the affected data will not be 
processed by BellSouth. BellSouth will noti@ DPi of the error. DPI will correct 
the enor(s) and will resend the entire pack to BellSouth for processing. In the 
event that an out-of-sequence condition occurs on subsequent packs, DPI will 
resend these packs to BellSouth after the pack containing the error has been 
successfblly reprocessed by BellSouth. 

In association with message distribution service, BellSouth will provide DPI with 
associated intercompany settlements reports (CATS and NICS) as appropriate, 

3.16 
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Notwithstanding anything in this Agreement to the contrary, in no case shall either 
Party be liable to the other for any direct or consequential damages incurred as a 
result of the obligations set out in this Section 3. 

3.17 

3.18 

3.18.1 

3.18.2 

3.18.3 

3.18.4 

3.18.5 

3.18.6 

3.18.7 

intercompany Settlements Messages 

Intercompany Settlements Messages facilitate the settlement of revenues 
associated with traffic originated fiom or billed by DPI as a facilities based 
provider of local exchange telecommunications services outside the BellSouth 
region. Only traffic that originates in one Bell operating territory and bills in 
another Bell operating territory is included. Traffic that originates and bills within 
the same Bell operating territory will be settled on a local basis between DPI and 
the involved company(ies), unless that company is participating in NICS. 

Both traffic that originates outside the BellSouth region by DPI and is baed within 
the BellSouth region, and traffic that originates within the BeUSoutb region and iS 
Wed outside the BellSouth region by DPI, is covered by CATS. Also covered is 
trafic that either is originated by or billed by DPI, hv~lves  a company other than 
DPI, qualifies for hclusion in the CATS settlement, and is not originated or billed 
within the BellSouth region (NJCS). 

Once DPI is operating within the BellSouth territory, revenues associated with 
caUs originated and billed within the BellSouth region will be settled via NICS. 

BellSouth will receive the monthly NICS reports fiom Telcordia on behalf of DPI. 
BellSouth will distribute copies of these reports to DPI on a monthly basis. 

BellSouth will receive the monthly CATS reports fiom Telcordia on behalf of DPI. 
BellSouth will distribute copies of these reports to DPI on a monthly basis. 

BellSouth will collect the revenue earned by DPI from the Bell operating company 
in whose territory the messages are billed via CATS, less a per message billing and 
collection fee of five cents ($0.05), on behalf of DPI. BellSouth will remit the 
revenue billed by DPI to the Bell operating company in whose territory the 
messages originated, less a per message billing and collection fee of five cents 
($0.05), on behalf on DPI. These two amounts will be netted together by 
BellSouth and the resulting charge or credit issued to DPI via a monthly Carrier 
Access Billing System (CABS) misceUaneous bilk 

BellSouth will collect the revenue earned by DPI within the BellSouth territory 
&om another CLEC also within the BeUSouth territory (NICS) where the 
messages are billed, less a per message billing and collection fee of five cents 
($0.05), on behalf o f  DPI. BellSouth will remit the revenue billed by DPI within 
the BellSouth region to the CLEC also within the BellSouth region, where the 
messages originated, less a per message billing and collection fee of five cents 
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($0.05). These two amounts will be netted together by BellSouth and the resulting 
charge or credit issued to DPI via a monthly CABS miscellaneous bill. 

3.18.8 

4. 

4.1 

4,2 

4.3 

4.4 

4.5 

4.6 

4.7 

4.7.1 

4.7.1.1 

4.7.1.1.1 

4.7.1.1.2 

4.7.1.1.3 

4.7.1.1.4 

4.7.1 . I  .5 

BellSouth and DPI agree that monthly netted amounts of less than fifty dollars 
($50.00) will not be settled. 

OPTIONAL DAILY USAGE FILE 

Upon written request 6om DPI, BellSouth will provide the Optional Daily Usage 
File (ODUF) service to DPI pursuant to the terms and conditions set forth in this 
section. 

DPt shall W s h  all relevant infarmation required by BellSouth for the provision of 
the ODUF. 

The ODUF feed will contain billable messages that were carried over the 
BellSouth Network and processed in the BellSouth Billing System, but bilIed to a 
DPI customer, 

Charges for the ODUF will appear on DPIs’ monthly bills for the previous month’s 
usage. The charges are as set forth in Exhibit A to this Attachment. DP1 will be 
billed at the ODUF rates that are in effect at the end of the previous month. 

The ODUF feed will contain both rated and unrated messages. All messages will 
be in the standard Alliance for Telecommunkations Industry Solutjons (ATIS) 
EM1 record format. 

Messages that error m the billing system of DPI will be the responsibility of DPI. 
If, however, DPI should encounter significant volumes of enored messages that 
prevent processing by DPI within its systems, BellSouth will work with DPI to 
determine the source of the errors and the appropriate resolution. 

The following specifications shall apply to the ODUF feed. 

QDUF Messages to be Transmitted 

The following messages recorded by BellSouth will be transmitted to DPI: 

Message recording for per uselper activstion type services (examples: 
Three -Way Calling, Verify, Interrupt, Call Return, etc.) 

Measured billable Local 

Directory Assistance messages 

IntraLATA Toll 

WATS and 800 Service 
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4.7.1.1.6 

4.7.1.1.7 

4.7.1 $1.8 

4.7.1 * 1.9 

4.7.1.1,lO 

4.7.1.1.11 

4.7.1.2 

4.7. I .3 

4.7.1.4 

4.7.2 

4.7.2.1 

4.7.2.2 

4.7.2.3 

4.7.3 

4.7.3.1 

4.7.3.2 

N11 

Information Service Provider Messages 

Operator Services Messages 

Operator Services Message Attempted Calls (Network Element only) 

CreditICancel Records 

Usage far Voice Mail Message Service 

Rated Incollects (messages BellSouth receives @om other revenue accounting 
offices) can also be on ODUF. Rated Incollects wiu be intermingled with 
BellSouth recorded rated and unrated usage. Rated Incollects will not be packed 
separately, 

BellSouth will perform duplicate record checks on records processed to ODUF. 
Any duplicate messages detected will be deleted and not sent to DPI. 

In the event that DPI detects a duplicate on ODUF they receive fiom BellSouth, 
DPI will drop the duplicate message and will not return the duplicate to BellSouth. 

ODUF Physical File Characteristics 

ODUF will be distributed to UPI via CONNECT:Duect, Secure File Transfer 
Protocol (FTP) or another mutually agreed medium. The ODIIF feed will be a 
variable block format. The data on the ODUF feed will be in a non-compacted 
EMI f o m t  (175 byte f o m t  plus modules). It will be created on a daily basis 
Monday through Friday except holidays. Details such as dataset name and delivery 
schedule will be addressed during negotiations of the distribution medium. There 
will be a maximum of one dataset per workday per OCN. 

Data circuits (private line or diel-up) will be required oetween BellSouth and DPI 
for the purpose of data transmission as set forth in Section 3.10.1 above. 

If DPI utilizes Secure File Transfer Protocol (FTP) for data file transmission, 
purchase ofthe Secure File Transfer Protocol (FTP) software will be the 
responsibility of DPI. 

ODUF Packing Specifications 

A pack will contain a minimum of one message record or a maximum of 99,999 
message records plus a pack header record and a pack trailer record. One 
transmission can contain a maximum of 99 packs and a minimurn of one pack. 

The OCN, From RAO, and Lnvoice Number will control the invoice sequencing. 
The From RAO will be used to identify to DPI which BellSouth RAO that is 
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4.7.4 

4.7.4.1 

4.7.5 

4.7.5" 1 

4.7.6 

4.7.6.1 

5. 

5.1 

5.2 

5.3 

sending the message. BellSouth and DPI will use the invoice sequencing to 
control data exchange. BellSouth will be notified of sequence faitures identified by 
DPI and resend the data as appropriate. 
The data will be packed using ATIS EM1 records. 
ODUF Pack Rejection 

DPI will noti@ BellSouth within one business day of rejected packs (via the 
mutually agreed medium). Packs could be rejected because of pack sequencing 
discrepancies or a critical edit failure on the Pack Header or Pack Trailer records 
(Le. out-of-balance condition on grand totals, invalid data populated). Standard 
ATIS EM1 error codes will be used, DPI will not be required to return the actual 
rejected data to BellSouth, Rejected packs will be corrected and retransmitted to 
DPI by BellSouth. 

ODUF Control Data 

DPI will send one confirmation record per pack that is received fkom BellSouth. 
This confirmation record will indicate DPI's receipt ofthe pack and acceptance or 
rejection of the pack. Pack Status Code(s) will be populated using standard ATlS 
EMI error codes for packs that were rejected by DPI for reasons stated in the 
above section. 

ODUF Testing 

Upon request from DPI, BellSouth shaff send ODUF test files to DPI. The Parties 
agree to review and discuss the ODUF content andor format. For testing of usage 
results, BellSouth shall request that DPI set up a production (Live) file. The Live 
test may consist of DPI's employees making test calls for the types of services DPI 
requests on ODUF. These test calls are logged by DPI, and the logs are provided 
to BellSouth, These logs will be used to veri& the files. Testing will be completed 
within 30 calendar days fiom the date on which the initiat test file was sent, 

ACCESS DAILY USAGE FILE 

Upon written request fiorn DPI, BellSouth will provide the Access Daily Usage 
File (ADUF) service to DPI pursuant to the t e r n  and conditions set forth in this 
section. 

DPI shall hrnish all relevant information required by BellSouth for the provision of 
ADUF. 

ADUF will contain access messages associated with L port that DPI has purchased 
fi-om BellSouth 
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Charges for ADUF will appear on DPI's monthly bills for the previous month's 
usage. The charges are as set forth in Exhibit A to this Attachment. DPI will be 
billed at the ADUF rates that are in effect at the end of the previous month. 

5.4 

5.5 

5.6 

5.6.1 

5.6.1.1 

5.6.1.2 

5.6.2 

5.6.3 

5.6.4 

5.6.4.1 

5.6.4.2 

5.6.4.3 

5.6.5 

5,6.5.1 

Messages that error in the billing system of DPI will be the responsibility of DPI. 
If, however, DPI should encounter significant volumes of errored messages that 
prevent processing by DPI within its systems, BellSouth will work with DPI to 
determine the source of the errors and the appropriate resolution. 

ADUF Messages To Be Transmitted 

The following messages recorded by BellSouth will be transmitted to DPI: 

Recorded originatiag and terminating interstate and intrastate access records 
associated with a port. 

Recorded terminating access records for undetermined jurisdiction access records 
associated with a port. 

BellSouth will perform duplicate record checks on records processed to ADUF. 
Any duplicate messages detected will be dropped and not sent to DPI. 

In the event that DPI detects a duplicate on ADUF they receive from BellSouth, 
DPI will drop the duplicate message and will not return the duplicate to BellSouth. 

ADUF Physical File Characteristics 

ADUF will be distributed to DPI via CONNECT:Direct, Secure File Transfer 
Protocol (FTP) or another mutually agreed medium. The AnUF feed will be a 
fixed block format. The data on the ADUF feed wilt be in a non-compacted EM1 
format (210 byte). It will be created on a daily basis Monday through Friday 
except holidays. Details such as dataset name and delivery schedule will be 
addressed during negotiations of the distribution medium. There will be a 
maximum of one dataset per workday per QCN. 

Data circuits (private line or dial-up) will be required between BellSouth and DPI 
For the purpose of data transmission as set forth in Section 3.10.1 above, 

If DPI utilizes Secure File Transfer Protocol (FTP) for data file transmission, 
purchase of the Secure File Transfer ProtocoI (FTP) software will be the 
responsibility of DPI. 

ADUF Packing Specifications 

A pack will contain a minimum of one message record or a maximum of 99,999 
message records plus a pack header record and a pack traiIer record. One 
transmission can contain a maximum of 99 packs and a minimum of one pack. 
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The OCN, From RAO, and Invoice Number will control the invoice sequencing. 
The From RAO will be used to identify to DPI which BellSouth RAO is sending 
the message. BellSouth and DPI will use the invoice sequencing to control data 
exchange. BellSouth will be notified of sequence failures identified by DPI and 
resend the data as appropriate. 
The data will be packed using ATIS EM1 records. 
ADUF Pack Rejection 

DPI will notify BellSouth within one business day of rejected packs (via the 
mutually agreed medium). Packs could be rejected because ofpack sequencing 
discrepancies or a critical edit failwe on the Pack Header or Pack ‘Trailer records 
(i.e. out-of-balance condition on grand totals, invalid data populated). Standard 
ATIS EM1 error codes will be used. DPL will not be required to return the actual 
rejected data to BellSouth. Rejected packs will be corrected and retransmitted to 
DPI by BellSouth. 

ADUF Control Data 

5.6.5.2 

5.6.6 

5.6.6.1 

5.6.7 

5.6.7.1 

5.6.8 

5.6.8.1 

6. 

6.  I 

6.2 

6.3 

6.4 

DPI will send one codinnation record per pack that is received iiom BellSouth. 
This confirmation record will indicate DPI’s receipt of the pack and acceptance or 
rejection of the pack. Pack Status Code(s) will be populated using standard ATIS 
EM1 error codes for packs that were rejected by DPI for reasons stated in the 
above section. 

ADUF Testing 

Upon request from DPI, BellSouth shall send a test file of generic data to DPI via 
Connect:Direct or Text File via E-Mail. The Parties agree to review and discuss 
the test file’s content and/or format. 

ENHANCED OPTIONAL DAILY USAGE FILE ‘EQDWF) 

Upon written request from DPI, BellSouth will provide the Enhanced Optional 
Daily Usage File (EODUF) service to DP1 pursuant to the t e r n  and conditions set 
forth in this section, EODUF will only be sent to existing ODUF subscribers who 
request the EODUF option, 

DPI shall furnish all relevant information required by BeUSouth for the provision of 
the Enhanced Optional Daily Usage File. 

The Enhanced Optional Daily Usage File (EODUF) will provide usage data for 
local calls originating &om resold Flat Rate Business and Residential Lines. 

Charges for delivery of the Enhanced OptiOMl Daily Usage File will appear on 
DPl’s monthly bills for the previous month’s usage. The charges are as set forth in 
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Exhibit A to this Attachment. DPI will be billed at the EODUF rates that are in 
effect at the end of the previous month. 

6.5 

6.6 

6.7 

6.7. I 

6.7.1.1 

6.7.1 .l. 1 

6.7.1.1.2 

6.7.1.1.3 

6.7.1.1.4 

6.7.1.1.5 

6.7.1.1.6 

6.7.1.1.7 

6.7.1 S.8 

6.7.1.1.9 

6.7.1.1.10 

6.7.1.1.11 

6.7.1.1.12 

6.7.1.2 

All messages will be in the standard Alliance for Telecommunications Industry 
Solutions (ATIS) EM1 record format. 

Messages that error in the billing system of DPI will be the responsibility of DPI. 
If, however, DPI should encounter significwt volumes of enored messages that 
prevent processing by DPI within its systems, BellSouth will work with DPI to 
determine the source of the errors and the appropriate resolution. 

The following specifications shall apply to the EODUF feed. 

Usage To Be Transmitted 

The following messages recorded by BellSouth will be transmitted to DPI: 

Customer usage data for flat rated local call originating from DPI's End User lines 
(IFB or IFR). The EODUF record for Bat rate messages will include: 

Rate of Call 

From Number 

To Number 

Connect Time 

Conversation Time 

Method of Recording 

From RAO 

Rate Class 

Message Type 

Billing Indicators 

Bill to Number 

BellSouth will perform duplicate record checks on EODUF records processed to 
Optional Daily Usage File. Any duplicate messages detected will be deleted and 
not sent to DPI. 

Vcnion 1 9 3 :  02/28/03 



Exhibit PLF-2 
Page 69 of 77 

Attachment 7 
Page 17 

In the event that DPI detects a duplicate on Enhanced Optional Daily Usage Fife 
they receive Eom BeUSouth, DPI will drop the duplicate message (DPI will not 
return the duplicate to BellSouth). 

Physical FiIe Characteristics 

The EODUF feed will be distributed to DPI over their existing Optional Daily 
Usage File (ODUF) feed. The EODUF messages will be intermingled among 
DPI’s Optional Daily Usage File (ODUF) messages. The EODUF will be a 
variable block format (2476) with an LRECL of 2472. The data on the EODUF 
will be in a non-compacted EM1 fonnat ( I  75 byte fonnat plus modules). It will be 
created on a daily basis (Monday through Friday except holidays). 

Data circuits (private line or dial-up) may be required between BellSouth and DPI 
for the purpose of data transmission. Where a dedicated Line is required, DPI will 
be responsible for ordering the circuit, overseeing its installation and coordinating 
the installation with BeUSouth. DPl will also be responsible for any charges 
associated with this line. Equipment required on the BellSouth end to attach the 
line to the mainframe computer and to transmit successhlly ongoing will be 
negotiated on an individual case basis. Where a dial-up facility is required, dial 
circuits will be installed in the BellSouth data center by BellSouth and rhe 
associated charges assessed to DPL. Additionally, all message toll charges 
associated with the use of the dial circuit by DPI will be the responsibility of DPI. 
Associated equipment on the BeUSouth end, including a modem, will be negotiated 
on an individual case basis between the Parties. All equipment, including modems 
and software, that is required on DPl’s end for the pulpose of data transmission 
will be the responsibility of DPI. 

6.7.1.3 

6.7.2 

6.7.2.1 

6.7.2.2 

6.7.3 

6.7.3.1 

6.7.3.2 

6.7.3.3 

Packing Specifications 

A pack will contain a minimum of one message record or a maximum of 99,999 
message records plus a pack header record and a pack trailer record. One 
transmission can contain a maximum of 99 packs and a minimum of one pack. 

The Operating Company Number (OCN), From Revenue Accounting Oflice 
(RAO), and Invoice Number will control the invoice sequencing. The From RAO 
will be used to identiv to DPI whtch BellSouth RAO is sending the message. 
BellSouth and DPI will use the invoice sequencing to control data exchange. 
BellSouth will be notified of sequence failures identified by DPI and resend the 
data as appropriate. 

The data will be packed using ATIS EM1 records. 
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AGREEMENT 
GENERAL TJ3RMS AND CONDITIONS 

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc,, 
(BellSouth), a Georgia corporation, and dPi Teleconnect, LLC (DPI), a Delaware company, and 
shall be effective on the Effective Date, as defned herein. This Agreement may refer to either 
BellSouth or DPI or both as a “Party” or “Parties.” 

W I T N E S S E T H  

WHEREAS, BellSouth is a local exchange teiecoinmunicgtions company authorized 
to provide Telecommunications Services (as defined below) in the states of Alabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and 

WHEREAS, DPI is or seeks to become a CLEC authorized to provide 
telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, and Tennessee: and 

WHEREAS, pursuant to Sections 25 I and 252 of the Act; DPI wishes to purchase 
certain services Erom BellSouth; and 

WHEREAS, the Parties wish to interconnect their facilities, exchange traffic, and 
perform Local Number Portability (LNP) pursuant to Sections 251 and 252 of the Act as set forth 
herein, and 

WEIEEAS, DPI wishes to purchase and BellSouth wishes to provide other services 
as described in this Agreement; 

NOW THEREFORE, in considera:ion of the mutual agreements contained herein, 
BellSouth and DPI agree as follows: 

Definitions 

Af‘filinte is defined as a person that (directly or indirectly) owns or controls, is 
owned or controlled by, or is under common ownership or control with, another 
person. For purposes of this paragraph, the term “own” means to own an equity 
interest (or equivalent thereof) of more than ten percent (10%). 

Commission is defined as the appropriate regulatory agency in each state of 
BellSouth’s nine-state region (Alabama, Florida, Georgia, Kentucky, buishna, 
Mississippi, North Carolina, South Carolina, and Tennessee). 
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Competitive Local Exchange Carn’er (CLEC) means a telephone company 
certificated by the Commission to provide local exchange service within 
BellSouth’s franchised area. 

1 

1.1 

1.2 

Effective Date is defined as the date that the Agreement is effective for purposes 
of rates, terms and conditions and shall be thirty (30) days after the date of the last 
signature executing the Agreement. Future amendments for rate changes wiu also 
be effective thirty (30) days afler the date of the last signature executing the 
amendment. 

FCC means the Federal Communications Commission. 

Telecommunications means the transmission, between or among points specified 
by the user, of information of the user’s choosing, without change in the farm or 
content of the information as sent and received. 

Telecommunications Service means the offering of telecommunications for a fee 
duectly to the public, or to such classes of users as to be effectively available 
directly to the public, regardless of the facilities used. 

Telecommunications Act of 1996 (Act) means Public Law 104-104 of the United 
States Congress effective February 8, 1996. The Act amended the 
Communications Act of 1934 (47 U.S.C. Section 1 et. seq.). 

CLEC Certification 

DPI agrees to provide BellSouth in writing DPI’s CLZC certification fiom the 
Commission for all states covered by this Agreement except Kentucky prior to 
BeiISouth Ning this Agreement with the appropriate Commission for approval. 
Additionally, DPI shaU provide to BellSouth an effective certification to do 
business issued by the secretary of state or equivalent authority in each state 
covered by this Agreement, 

To the extent DPI is not certified as a CLEC in each state covered by this 
Agreement as of the execution hereof, DPI m y  not purchase services hereunder in 
that state. DPI will notify BellSouth in writing and provide CLEC certification 
Erom the Commission when it becomes certified to operate in, as well as an 
effective certification to do business issued by the secretary of state or equivalent 
authority for, any other state covered by this Agreement, Upon receipt thereof, 
BellSouth will file this Agreement in that state, and DPI may purchase services 
pursuant to this Agreement in that state, subject to establishing appropriate 
accounts in the additional state as described in Attachment 7. 

1.3 Should DPI’s certification in any state be rescinded or otherwise terminated, 
BellSouth may, at its election, suspend or terminate this Agreement immediately 
and all monies owed on all outstanding invoices for services provided in that state 
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shall become due, or BellSouth may refuse to provide services hereunder in that 
state until certification is reinstated in that state, provided such notification is made 
prior to expiration of the term of this Agreement, DPI shall provide an effective 
certification to do business issued by the secretary of state or equivalent authority 
in each state covered by this Agreement. 

2 

2.1 

2.2 

2.3 

Term of the Agreement 

The initial term of this Agreement shall be five (5 )  years, beginning on the 
Effective Date and shall apply to the BellSouth territory in the state@) of Alabama, 
Florida, Georgia, Kentucky, I,ouisiana, Mississippi North Carolina, South 
Carolina and Tennessee. Notwithstanding any prior agreement of the Parties, the 
rates, terms and conditions of this Agreement shall not be applied retroactively 
prior to the Effective Date. 

The Parties agree that by no earlier than two hundred seventy (270) days and no 
later than one hundred eighty (180) days prior to the expiration of the initial term 
of this Agreement, the Parties shall commence negotiations for a new agreement to 
be effective beginning on the expiration date of this Agreement (Subsequent 
Agreement). If as of the expiration of the initial term of this Agreemeat, a 
Subsequent Agreement has not been executed by the Parties, then except as set 
forth h Sections 2.3.1 and 2.3.2 below, this Agreement shall continue on a month- 
to-month basis while a Subsequent Agreement is being negotiated. The Parties’ 
rights and obligations with respect to this Agreement after expiration of the initial 
term shalI be as set forth in Section 2.3 below. 

If, within one hundred thirty-five (135) days of commencing the negotiation 
referred to in Section 2.2 above, the Parties are unable to negotiate new terms, 
conditions and prices for a Subsequent Agreement, either Party may petition the 
Commission to establish appropriate rates, terms and conditions for the 
Subsequent Agreement pursuant to 47 U.S.C. 0 252. 

2.3. I DPI may request termination of this Agreement only if it is no longer purchasing 
services pursuant to this Agreement. Except as set forth in Section 2.3.2 below, 
notwithstanding the foregoing, in the event that as of the date of expiration of the 
initial term of this Agreement and conversion of this Agreement to a month-to- 
month term, the Parties have not entered into a Subsequent Agreement and no 
arbitration proceeding has been filed in accordance w’th Section 2.3 above, then 
BellSouth may termhate this Agreement upon sixty (60) days notice to DPL In 
the event that BellSouth terminates this Agreement as provided above, Bemouth 
shaU continue to offer services to DPI pursuant to the rates, t e r n  and conditions 
set forth in BellSouth’s then current standard interconnection agreement. In the 
event that BeUSouth’s standard interconnection agreement becomes effective 
between the Parties, the Parties may continue to negotiate a Subsequent 
Agreement. 
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2.3.2 Notwithstanding Section 2.2 above, in the event that as of the expiration of the 
initial tern of this Agreement the Parties have not entered into a Subsequent 
Agreement and no arbitration proceeding has been filed in accordance with Section 
2.3 above and BellSouth is not providing any services under this Agreement as of 
the date of expiration of the initial term of this Agreement, then this Agreement 
shall not continue on a month-to-month basis but shall be deemed terminated as of 
the expiration date hereof. 

If, at any time during the tern of this Agreement, BellSouth is unable to contact 
DPI pursuant to the Notices provision hereof or any other contact informatian 
provided by DPI under this Agreement, and there are no active services being 
provisioned under this Agreement, then BeSouth may, at its discretion, terminate 
this Agreement, without any liability whatsoever, upon sending of notification lo 
DPI pursuant to the Notices section hereof. Furthermore, if after eighteen (1 8) 
months fallowing the Effective Date of this Agreement DPI has no active services 
pursuant to this Agreement, BellSouth may terminate this Agreement, without any 
liability to BellSouth, upon notification to DPI pursuant to the Notices section 
hereof. 

2.4 

2.5 In addition to as otherwise set forth in this Agreement, BellSouth reserves the right 
to suspend access to ordering systems, refuse to pracrss additional or pending 
applications for service, or terminate service in the event of prohibited, UnIawful or 
improper use of BellSouth's facilities or service, abuse of BellSouth's facilities or 
any other material breach of this Agreemnt, and all monies owed on all 
outstanding invoices shall become due. In such event, DPI is solely responsible for 
notifying its customers of any discontinuance of service. 

3 Nondiscriminatory Access 
When DP1 purchases TeIecommunications Services &om BellSouth pursuant to 
Attachment 1 of this Agreement for the purposes of resale to customers, such 
services shall be equal in quality, subject to the same conditions, and provided 
within the same provisioning time intervals that Bemouth provides to others, 
including i t s  customers. To the extent technically feasible, the quality of a 
Network Element, as well as the quality of the access to such Network Element 
provided by BellSouth to DPI shall be at least equal to that which BeUouth 
provides to itself and shall be the same for all Telecommunications carriers 
requesting access to that Network Element. The quality of the interconnection 
between the network of BellSouth and the network of DPI shall be at a level that is 
equal to that which BellSouth provides itself, a subsidiary, an Affiliate, or any 
other party. The interconnection facilities shall be designed to meet the same 
technical criteria and service standards that are used within BellSouth's network 
and shall extend to a consideration of service quality as perceived by BellSouth's 
customers and service quality as perceived by DPI. 
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4 

4.1 

4.2 

4.3 

5 

5.1 

5.2 

5.3 

Court Ordered Requests for Call Detail Records and Other Subscriber 
Informa tion 

- Subpoenas Directed to BellSouth. Where BellSouth provides resold services for 
DPI, BellSouth shall respond to subpoenas and court ordered requests delivered 
directly to BellSouth for the purpose of providing call detail records when the 
targeted telephone numbers belong to DPI customers. Billing for such requests 
will be generated by BeUSouth and directed to the law enforcement agency 
initiating the request. BellSouth shall maintain such information for DPI customers 
for the same length of time it maintains such information for its own customers. 

Subpoenas Directed to DPI. Where BellSouth is providing resold services to DPI, 
then DPI agrees that in those cases where DPI receives subpoenas or court 
ordered requests regarding targeted telephone numbers belonging to DPI 
customers, and where DPI does not have the requested information, DPI will 
advise the law enforcement agency initiating the request to redirect the subpoena 
or court ordered request to BellSouth for handling in accordance with Section 4.1 
above. 

In aU other instances, where either Pa~?y receives a request for information 
involving the other Party’s customer, the Party receiving the request will advise the 
law enforcement agency initiating the request to redirect such request to the o h r  
Party. 

Liability and Indemnification 

DPI Liabititv. In the event that DPI consists of two (2) or more separate entities 
as set forth in this Agreement and/or any Amendments hereto, or any third party 
places orders under this Agreement using DPI’s company codes or identifiers, all 
such entities shall be jointly and severally liable for the obligations of DPI under 
this Agreement. 

Liability for Acts or Omissions of Third Parties. BellSouth shaU not be liable to 
DPI for any act or omission of another entity providing any services to DPI. 

Except for any indemnification obligations of the Parties hereunder, each Party’s 
liability to the other for any loss, cost, claim, injury, liability or expense, includidg 
reasonable attorneys’ fees relating to or arising out of any cause whatsoever, 
whether based in contract, negligence or other tort, strict liability or otherwise, 
relating to the performance of this Agreement, shall not exceed a credit for the 
acrual cost of the services or hnctions not perfomd or improperly performed. 
Any amounts paid to DPI pursuant to Attachment 9 hereof shall be credited 
against any damages otherwise payable to DPI pursuant to this Agreement. 

5.3.1 Limitations in Tariffs. A Party may, in its sole discretion, provide in its W f X s  and 
contracts with its customers and third parties that relate to any service, product or 
function provided or contemplated under this Ageement, that to the maxisnum 
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extent permitted by Applicable Law, such Party shall not be liable to the customer 
or third party for (i) any loss relating to or arising out of this Agreement, whether 
in contract, tort or otherwise, that exceeds the amount such Party would have 
charged that applicable person for the service, product or function that gave rise to 
such loss and (ii) consequential damages, To the extent that a Party elects not to 
place ia its tariffs or contracts such limitations of liability, and the other Party 
incurs a loss as a result thereof, such Party shall, except to the extent caused by the 
other Party’s gross negligence or willful misconduct, indemnify and reimburse the 
other Party for that portion of the loss that would have been limited had the fnst 
Party included in its tariffs and contracts the limitations of liability that such other 
Party included in its own tariffs at the time of such loss. 

5.3.2 Neither BeUSouth nor DPI shall be Liablr: for damages to the other Party’s terminal 
location, equipment or customer premises resulting frGm the W h i n g  of a 
service, including, but not limited to, the installation and removal of equipment or 
associated wiring, except to the extent caused by a Party’s negligence or w W l  
misconduct or by a Party’s failure to ground properly a local loop after 
disconnection, 

5.3.3 Under no circumstance shall a Party he responsible or liable for indirect, incidental, 
or consequential damages, including, but not limited to, economic loss or lost 
business or profits, damages arising from the use or performance of equipment or 
software, or the loss of use of software or equipment, or accessories attached 
thereto, delay, error, or loss of data. In connection with this limitation of liability, 
each Party recognizes that the other Party may, born time to time, provide advice, 
make recommendations, or supply other analyses related to the services or 
facilities described in this Agreement, and, while each Party shall use diligent 
efforts in this regard, the Parties acknowledge and agree that this limitation of 
liability shall apply to provision of such advice, recommendations, and analyses. 

To the extent any specific provision of this Agreement purports to impose liability, 
or l i t a t i on  of liability, on either Party different &om or in conflict with the 
liability or Iimitation of liability set forth in this Section, then with respect to any 
facts or circumstances covered by such specific provisions, the liability or 
limitation of liability contained in such specific provision shall apply. 

5.3.4 

5.4 Indemnification for Certain Claim. Except as otherwise set forth in this 
Agreement and except to the extent caused by the i n d e d e d  Party’s gross 
negligence or w W l  misconduct, the Party providing services hereunder, its 
m a t e s  and its parent company, shall be indemnified, defended and held harmless 
by the Party receiving services hereunder against any claim, loss OT damage arising 
from the receiving Party’s use of the services provided under this Agreement 
pertaining to (1) clairns for libel, slander or invasion of privacy arising &om the 
content of the receiving Party’s own communications, or (2) any claim, loss or 
damage claimed by any third party (including, but not limited to, a customer of the 
Party receiving services) arising from the third party’s use or reliance on and 
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arising from the Party receiving services use or reliance on the providing Party’s 
services, actions, duties, or obligations arising out of this Agreement. 

5.5 

. 6  

6.1 

Disclaimer, EXCEFT AS SPECIFICALLY PROVIDED TO T E  CONTRARY 
ZN THIS AGREEMENT, NEITHER PARTY MAKES ANY 
REPRESENTATIONS OR WARRANTIES TO THE OTHER PARTY 
CONCERNING THE SPECIFIC QUALITY OF ANY SERVICES, OR 
FACILITIES PROVIDED UNDER THIS AGREEMENT. THE PARTIES 
DISC-, WITHOUT LIMITATION, ANY WARRANTY OR GUARANTEE 
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, 
ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR 
FROM ZJSAGES OF TRADE. 

Intellectual Property Rights and Indemnification 

No License, Except as expressly set forth in Section 6.2 below, no patent, 
copyright, trademark or other proprietary right is licensed, granted or otherwise 
transferred by this Agreement. The Parties are strictly prohibited fiom my use, 
including but not limited to, in the selling, marketing, promoting or advertising of 
telecommunications services, of any name, service mark, logo or trademark 
(collectivety, the “Masks”) of the other Pasty. The Marks include those Marks 
owned directly by a Party or its ARliate(s) and those Marks that a Party has a 
legal and valid license to use. The Parties acknowledge that they are separate and 
distinct and that each provides a separate and distinct service and agree that neither 
Party my, expressly or impliedly, state, advertise or market that it is or offers tbe 
same service as the other Party or engage in any other activity that may result in a 
likelihood of confusion between its own service and the service of the other Pasty. 
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Ownership of Intellectual Propertv. Any intellectual property that originates from 
or is developed by a Party shall remain the exclusive property of that Party, 
Except for a limited, non-assignable, non-exclusive, non- transferable license to use 
patents or copyrights to the extent necessary for the Parties to use any facilities or 
equipment (including software) or to receive any service solely as provided under 
this Agreement, no license in patent, copyright, tradermk or trade secret, or other 
proprietary or intellectual property right, now or hereafter owned, controlled or 
licensable by a Party, is granted to the other Party. Neither shall it be implied nor 
arise by estoppel. Any trademark, copyright or other proprietary notices appearing 
in association with the use of any facilities or equipment (including software) shall 
remain on the documentation, material, product, service, equipment or software. It 
is the responsibility of each Parly to ensure at no additional cost to the other Party 
that it has obtained any necessary licenses in relation to intellectual property of 
third Parties used in its network that may be required to enable the other Party to 
use any facilities or equipment (including software), to receive any service, or to 
perform its respective obligations under this Agreement# 

6.2 

6.3 

6.3. I 

6.3.2 

6.3.2.1 

6.3.2.2 

6.3.2.3 

6.3.2.4 

6.3.3 

Intellectual FYoDertv Remedies 

Indemnification. The Party providing a service pursuant to this Agreement will 
defend the Party receiving such service or data provided as a result of such service 
against claims of infringement arising solely from the use by the receiving Party of 
such service in the manner contemplated under this Agreement and will indemnify 
the receiving Party for any damages awarded based solely on such claims in 
accordance with Section 5 above. 

Claim of InfiinEernent 

In the event that use of any facilities or equipment (including software), becomes, 
or in the reasonable judgment of the Party who owns the affected network is likely 
to become, the subject of a claim action, suit, or proceeding based on intellectual 
property infriogement, then said Party, promptly and at its sole expense and sole 
option, but subject to the limitations of liability set forth below, shaU 

m o d e  or replace the applicable facilities or equipment (including software) while 
maintaining form and hct ion,  or 

obtain a License sufficient to allow such use to continue. 

In the event Scctions 6.3.2.2 or 6.3.2.3 above are commercially unreasonable, then 
said Party may termhate, upon reasonable notice, this contract with respect to use 
of, or services provided through use of, the affected facilities or equipment 
(including software), but solely to the extent required to avoid the hfkingement 
claim. 

Exception to Obligations. Neither Party's obligations under this Section shall apply 
to the extent the infringement is caused by: (i) modiiation of the facilities or 
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equipment (including software) by the indemnitee; (ii) use by the indemnitee of the 
facilities or equipment (including software) in combination with equipment or 
facilities (inchding software) not provided or authorized by the indemnitor, 
provided the facilities or equipment (including software) would not be infiingiag if 
used alone; (iii) conformance to specifications of the indemnitee which would 
necessarily result in inbingemfit; or (iv) continued use by the indemnitee of the 
affected facilities or equipment (including software) after being placed on notice to 
discontinue use as set forth herein. 

6.3.4 Exclusive Remedv. The foregoing shall constitute the Parties’ sole and exclusive 
remedies and obligations with respect to a third party claim of intellectual property 
infringement arising out of the conduct of business under this Agreement. 

Dispute Resolution. Any claim arising under Sections 6. I and 6.2 above shall be 
excluded from the dispute resolution procedures set forth in Section 8 below and 
shall be brought in a court of competent jurisdiction. 

6.3.5 

7 Proprietary and Confidential Information 

7.1 Proorietarv and Confidential Inforqation. It may be necessary for BeUSauth and 
DPI, each as the “Discloser,” to provide to the other Party, as “Recipient,” certain 
proprietary and confidential information (including trade secret information) 
including but not limited to technical, financial, marketing, staffing and business 
plans and information, strategic information, proposals, request for proposals, 
specifications, drawings, maps, prices, costs, costing methodologies, procedures, 
processes, business systems, software programs, techniques, customer account 
data, call detail records and like information (collectively the “Information”). AU 
such Information conveyed in writing or other tangible form shall be clearly 
marked with a confidential or proprietary legend. Information conveyed orally by 
the Discloser to Recipient shall be designated as proprietary and confidential at the 
time of such oral conveyance, shall be reduced to writing by the Discloser within 
forty-five (45) days thereafter, and shall be clearly w k e d  with a confidential or 
proprietary legend. 

7.2 Use and Protection of Information. Recipient agrees to protect such Information 
of the Discloser provided to Recipient from whatever source f?om distribution, 
disclosure or dissemination to anyone except employees consultants, contractors 
and agents of Recipient or its Affiliates with a need to know such Information 
solely in conjunction with Recipient’s analysis of the Momtion and for no other 
purpose except as authorized herein or as otherwise authorized in writing by the 
Discloser, Recipients may make tangible or electronic copies, notes, summaries 
or extracts of Information only as necessary for use as authorized herein. AU 
tangible or electronic copies, notes, summaries or extracts must be marked with 
the S a m  confidential and praprjetary notice as appears on the original. 
Information remains at all times the property of Discloser. Upon Discloser’s 
request, all or any requested portion of the Informatio~ (including, but not limited 
to, tangible and electronic copies, notes, summaries or extracts of any Information) 
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will be promptIy returned to Discloser or destroyed, and Recipient will provide 
Discloser with written certification stating that such information has been retumed 
or destroyed. 

7.3 Exceptions 

7.3.1 Recipient will not have an obligation to protect any portion of the Information 
which 

7.3.2 (a) is made publicly available by the Discloser or lawfblly by a nonparty to this 
Agreement; (b) is lawfully obtained by Recipient from any source other than 
Discloser; (c) is previously known to Recipient without an obiigation to keep it 
confidential; or (d) is released from the t e r n  of this Agreement by Discloser upon 
written notice to Recipient. 

7.4 

7.5 

7.6 

7.7 

8 

Recipient agrees to use the Information solely for the purposes of negotiations 
pursuant to 47 U.S.C. 0 25 1 or in performing its obligations under this Agreement 
and for no other entity or purpose, except as may be otherwise agreed to in writing 
by the Parties. Nothing herein shall prohibit Recipient from providing information 
requested by the FCC or a state regulatory agency with jurisdiction over this 
matter, or to support a request for arbitration or an alzgation of failure to 
negotiate in good faith. 

Recipient agrees not to publish or use the Information for any advertising, sales or 
marketing promotions, press releases, or publicity matters that refer either directly 
or indirectly to the Information or to the Discloser or any of its affiliated 
companies. 

The disclosure of Information neither grants nor hplies any license to the 
Recipient under any trademark, patent, copyrigbt, application or other htekctual 
property right that is now or may hereafter be owned by the Discloser. 

Survival of Confidentiality Obligations. The Parties' rights and obligations under 
this Section 7 shall survive and continue in effect until two (2) years after the 
expiration or termination date of this Agreement with regard to all information 
exchanged during the term of this Agreement. Thereafter, the Parties' rights and 
obligations hereunder survive and continue in cffect with respect to any 
Information that is a trade secret under applicable law. 

Resolution of Disputes 
Except as otherwise stated in this Agreement, Zany dispute arises as to the 
interpretation of any provision of this Agreement or as to the proper 
implementation of this Agreement, the aggrieved Party, if it elects to pursue 
resolution of the dispute, shall petition the Commission for a resolution of the 
dispute. However, each Party reserves any rights it may have to seek judicial 
review of any ruling made by the Commission concerning this Agreement, 
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9 

9. I 

9.2 

9.2. I 

9.2.2 

9.3 

9.3.1 

9.3.2 

9.3.3 

Taxes 

Definition. For purposes of this Section, the t e r n  ‘taxes” and ‘Yees” shall. include 
but not be limited to federal, state or local sales, use, excise, gross receipts or 
other taxes or tax-like fees of whatever nature and however designated (including 
rarSfsurcharges and any fees, charges or other paymthits, contractual or 
otherwise, for the use of public streets or rights of way, whether designated as 
franchise fees or otherwise) imposed, or sought to be imposed, on or with respect 
to the services furnished hereunder or measured by the charges or payments 
therefor, excluding any taxes levied on income. 

Taxes and Fees Imosed Directlv On Either Providinp; Partv or Purchasing Party 

Taxes and fees imposed on the providing Party, which are not permitted or 
required to be passed on by the providing Party to its customer, shall be borne and 
paid by the providing Party. 

Taxes and fees imposed on the purchasing Party, which are not required to be 
collected and/or remitted by the providing Party, shall be borne and paid by the 
purchasing Party. 

Taxes and Fees Imosed on Furchasinp Partv But Collected And Remitted By 
Providing Party 

Taxes and fees imposed on the purchasing Party shall be borne by the purchasing 
Party, even if the obligation to collect andor remit such taxes or fees is placed on 
the providing Party. 

To the extent permitted by applicable law, any such taxes andfor fees shall be 
shown on applicable bSmg documents between the Parties. Notwithstanding the 
foregoing, the purchasing Party shall remain liable for any such taxes and fees 
regardless of whether they are actually baed by the providing Party at the time 
that the respective service is billed. 

If the purchasing Party determines that in its opinion any such taxes or fees are not 
applicable, the providing Party shall not bill such taxes or fees to the purchasing 
Party if the purchasing Party provides written certification, reasonably satisfactory 
to the providing Party, stating that it is exempt or otherwise not subject to the tax 
or fee, setting forth the basis therefor, and satisfying any other requirements under 
applicable law. If any authority seeks to collect any such tax or fee that the 
purchasing Party has determined and certified not to be applicable, or any such tax 
or fee that was not billed by the providing Party, the purchasing Party may contest 
the same in good faith, at its own expense. In any such contest, the purchasing 
Party shall promptly furnish the providing Party with copies of al l  Nings in any 
proceeding, protest, or legal challenge, all dings issued in connection therewith, 
and all correspondence between the purchasing Party and the taxing authority. 
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In the event that aU or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of the providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for mch payment and shall be 
entitled to the benefit of any rehnd or recovery. The purchasing Party shall have 
the right to contest, at its own expense, any such tax or fee that it believes is not 
applicable or was paid by it in error. If requested in writing by the purchasing 
Party, the providing Party shaU facilitate such contest either by assigning to the 
purchasing Party its right to claim a refund of such tax or fee, if such an 
assignment is permitted under applicable law, or, if an assignment is not permitted, 
by filing and pursuing a claim for r e h d  on behalf of the purchasing Party but at 
the purchasing Party’s expense. 

If it is ulthteIy determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

9.3.4 

9.3.5 

9.3.6 

9.3.7 

9.4 

9.4.1 

9.4.2 

9.4.3 

Notwithstanding any provision to the contrary, the purchasing Party shall protect, 
indemnify and hold harmless (and defend at the purchasing Party’s expense) the 
praviding Party from and against any such tax or fee, interest or penalties thereon, 
or other charges or payable expenses (including reasonable attorney fees) with 
respect thereto, which are incurred by the providing Party in connection with any 
claim for or contest of any such tax or fee. 

Each Party shall notrfy the other Party in writing of any assessment, proposed 
assessment or other claim for any additional amount of such a tax or fee by a 
taxing authority; provided, however, that the failure of a Party to provide notice 
shall not relieve the other Party of any obligations hereunder, 

Taxes and Fees Imposed on ProvidinE Party But Passed On To Purchasing Party 

Taxes and fees imposed on the providing Party, which are permitted or required to 
be passed on by the providing Party to its customer, shall be borne by the 
purchasing Party. 

To the extent permitted by applicable law, any such taxes and/or fees shall be 
shown on applicable biUig documents between the Parties. Notwithstanding the 
foregoing, the purchasing Party shall remain liable for any such taxes and fees 
regardless of whether they are actually billed by the providing Party at the time 
that the respective service is billed. 

If the purchasing Party disagrees with the providing Party’s determination as to the 
application of or basis for any such tax or fee, the Parties shall consult with respect 
to the imposition and billing of such tax or fee. Notwithstanding the foregoing, the 
providing Party shall retain ultimate responsibility for determining whether and to 
what extent any such taxes or fees are applicable, and the purchasing Party shall 
abide by such deterinination and pay such taxes or fees to the providing Party. 
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The providing Party shall further retain ultimate respo wibility for determining 
whether and how to contest the imposition of such taxes and fees; provided, 
however, that any such contest undertaken at the request of the purchasing Party 
shall be at the purchasing Party's expense. 

9.4.4 

9.4.5 

9-46  

9.4.7 

9.5 

9.5. I 

9.5.2 

In the event that all or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of the providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for such payment and shall be 
entitled to the benefit of any refund or recovery. The purchasing Party shaU have 
the right to contest, at its own expense, any such tax or fee that it believes is not 
applicable or was paid by it in error. If requested in writing by the purchasing 
Party, the providing Party shall facilitate such contest either by assigning to the 
purchasing Party its right to claim a refund of such tax or fee, if such an 
assignment is permitted under applicable law, or, if an assignment is not permitted, 
by filing and pursuing a claim for refund on behalf of the purchasing Party but at 
the purchasing Party's expense. 

If it is ultimately determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

Notwithstanding any provision to the contrary, the purchasing Party shall protect, 
indemnify and hold harmless (and defend at the purchasing Party's expense) the 
providing Party from and against any such tax or fee, interest or penalties thereon, 
or other charges or payable expenses (including reasonable attorneys' fees) with 
respect thereto, which are incurred by the providing Party in connection with any 
claim for or contest of any such tax or fee. 

Each Party shall not@ the other Party in writing of any assessment, proposed 
assessment or other claim for any additional amount of such a tax or fee by a 
taxing authority; provided, however, that the failure of a Party to provide notice 
shall not relieve the other Party of any obligations hereunder. 

Additional Provisions ApDkable to All Taxes and Fees 

In any contest of a tax or fee by one Party, the other Party shall cooperate fully by 
providing records, testimony and such additional information or assistance as may 
reasonably be necessary to pursue the contest. Further, the other Party shall be 
reimbursed for any reasonable and necessary out-of-pocket copying and travel 
expenses incurred in assisting in such contest. 

Notwithstanding any provision of this Agreement to the contrary, any 
administrative, judicial, or other proceeding concerning the application or amount 
of a tax or fee shall be maintained in accordance with the provisions of this Section 
and any applicable federal, state or local law govembg the resolution of such 
disputed tax or fee: and under no circumstances shall either Party have the right to 
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10 

11 

bring a dispute related to the application or amount of a tax or fee before a 
regulatory authority. 

Force Majeure 

In the event performance of this Agreement, or any obligation hereunder, is either 
directly or indirectly prevented, restricted, or interfered with by reason of fire, 
flood, earthquake or like acts of God, wars, revolution, civil commotion, 
explosion, acts of public enemy, embargo, acts of the government in its sovereign 
capacity, labor dEculties, including without limitation, strikes, slowdowns, 
picketing, or boycotts, unavailability of equipment from vendor, changes requested 
by DPI, or any other circumstances beyond the reasonable control and without the 
fault or negligence of the Party affected, the Party affected shaU be excused fiorn 
such performance on a day-to-day basis to the extent of such prevention, 
restriction, or interference (and the other Party shall li'cewise be excused from 
performance of its obligations on a day-to-day basis uotil the delay, restriction or 
interference has ceased); provided, however, that the Party so affected shall use 
diligent efforts to avoid or remove such causes of non-performance and both 
Parties shall proceed whenever such causes are removed or cease. The Party 
affected shall provide notice of the Force Majeure event within a reasonable period 
of time following such an event. 

Adoption of Agreements 

Pursuant to 47 U.S.C. 0 252(i) and 47 C.F.R. 0 5 1.809, BellSouth shall make 
available to DPI any entire interconnection agreement filed and approved pursuant 
to 47 U.S.C. 0 252. The adopted agreement shall apply to the same states as the 
agreement that was adopted, and the term of the adopted agreement shall expire 
on the same date as set forth in the agreement that was adopted. 

12 Modification of Agreement 

12.1 If DPI changes its name or makes changes to its company structure or identity due 
to a merger, acquisition, transfer or any other reason, it is the responsibility of DPI 
to notify BellSouth of said change, request that an amendment to this Agreement, 
if necessary, be executed to reflect said change and notify the Commission of such 
modification of company structure in accordance with the state rules governing 
such modification in company structure if applicable. Additionally, DPI shall 
provide BellSouth with any necessary supporting docmentation, which may 
include, but is not limited to, a credit application, Application for Master Account, 
proof of authority to provide telecommunications services, the appropriate 
Operating Company Number (OCN) for each state as assigned by National 
Exchange Carrier Association (NECA), Carrier Identfication Code (CIC), Access 
Customer Name and Abbreviation (ACNA), BellSouth's blanket form letter of 
authority (LOA), Misdirected Number form and a tax exemption certificate. 

No modification, amendment, supplement to, or waiver of the Agreement or any of 
its provisions shall be effective and binding upon the Parties unless it is rnade in 
writing and duly signed by the Parties. 

12.2 
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12.3 In the event that any effective legislative, regulatory, judicial or other legal action 
materially affects any material terms of this Agreement, or the ability of DPI or 
BellSouth to perform any material terms of this Agreement, DPI or BeUSouth may, 
on thirty (30) days’ written notice, require that such terms be renegotiated, and the 
Parties shall renegotiate in good faith such mutually acceptable new t e r n  as may 
be required. In the event that such new terms are not renegotiated within forty- 
five (45) days after such notice, and either Party elects to pursue resolution of such 
amendment such Party shall pursue the dispute resolution process set forth in 
Section 8 above. 

13 

14 

15 

Legal Rights 

Execution of this Agreement by either Party does not confirm or imply that the 
executing Party agrees with any decision(s) issued pursuant to the 
Telecommunications Act of 1996 and the consequences of those decisions on 
specific language in this Agreement. Neither Party waives its rights to appeal or 
otherwise challenge any such decision(s) and each Party reserves all of its rights to 
pursue any and all legal and/or equitable remedies, including appeals of any such 
decision(s). 
Indivisibility 
Subject to Section 15 below, the Parties intend that this Agreement be indivisible 
and nonseverable, and each of the Parties acknowledges that it has assented to all 
of the covenants and promises in this Agreement as a single whole and that all of 
such covenants and promises, taken as a whole, constitute the essence of the 
contract. Without lhiting the generality of the foregoing, each of the Parties 
acknowledges that any provision by BellSouth of collocation space under this 
Agreement is solely for the purpose of faciLitating the provision of other services 
under this Agreement as set forth in Attachment 4. The Parties M h e r  
acknowledge that this Agreement is intended to constitute a single transaction and 
that the obligations of the Parties under this Agreement are interdependent, 

Severability 
If any provision of this Agreement, or part thereof, shall be held invalid or 
unenforceable in any respect, the remainder of the Agreement or provision shall 
not be affected thereby, provided that the Parties shall negotiate in good faith to 
reformulate such invalid provision, or part thereof, or related provision, to reflect 
as closely as possible the original intent of the parties, consistent with applicable 
law, and to effectuate such portions thereof as may be valid without defeating the 
intent of such provision. In the event the Parties are unable to mutually negotiate 
such replacement language, either Party may elect to pursue the dispute resolution 
process set forth in Section 8 above. 

16 Non- Waivers 

A failure or delay of either Party to enforce any af the provisions hereof, to 
exercise any option which is herein provided, or to require performance of any of 
the provisions hereof shall in no way be construed to be a waiver of such 
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provisions or options, and each Party, notwithstanding such failure, shall have the 
right thereafier to insist upon the performance of any and aU of the provjsions of 
this Agreement. 
Governing Law 
Where applicable, this Agreement shall be governed by and construed in 
accordance with federal and state substantive telecommunications law, including 
rules and regulations of the FCC and appropriate Commission. In alf other 
respects, this Agreement shall be governed by and construed and enforced in 
accordance with the laws of the State of Georgia without regard to its conflict of 
laws principles. 

18 Assignments and Transfers 

18.1 Any assignment by either Party to any entity of any right, obligation or duty, or of 
any other interest hereunder, in whole or in part, without the prior written consent 
of the other Party shall be void. The assignee must provide evidence of a 
Commission approved certification to providc Telecommunications Service in each 
state that DPI is entitled to provide Telecommunications Service, After 
BellSouth’s consent, the Parties shall arnend this Agreement to reflect such 
assignments and shall work cooperatively to implement any changes required due 
to such assignment. All obligations and duties of any Party under this Agreement 
shall be binding on all successors in interest and assigns of such Party. No 
assignment or delegation hereof shall relieve the assignor of its obligations under 
this Agreement in the event that the assignee fails to perform such obligations. 
Notwithstanding anything to the contrary in this Section, DPI shall not be 
permitted to assign this Agreement in whole or in part to any entity unless either 
(1) DPI pays all bills, past due and current, under this Agreement, or (2) DPI’s 
assignee expressly assumes liability for payment of such bills. 

In the event that DPI desires to transfer any services hereunder to another provider 
of Telecommunications Service, or DPI desires to assume hereunder any services 
provisioned by BellSouth to another provider of Telecommunications Service, 
such transfer of services shall be subject to separately negotiated rates, terms and 
conditions. 

18.2 

19 Notices 

19.1 Every notice, consent or approval of a legal nature, required or permitted by this 
Agreement shall be in writing and shall be delivered either by hand, by overnight 
courier or by US mail postage prepaid, or email if’ an email address is listed below, 
addressed to: 

BellSouth Telecurnmunications, Inc. 
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BellSouth Local Contract Manager 
600 North 19Ih Street, lO* floor 
Birmingham, AL 35203 

and 

Business Markets Attorney 
Suite 4300 
675 West Peachtree Street 
Atlanta, GA 30375 

dPi Teleconnect, LLC 

Brian Bolinger 
2997 LBJ Freeway 
Suite 225 
Dallas, TX 75234 

brian.bolinger @ dpi teleconnect.com 
(972) 488-5500 EX 4018 

or at such other address as the intended recipient previously shall have designated 
by written notice to the other Party. 

Unless otherwise provided in this Agreement, notice by mail shall be effective on 
the date it is officially recorded as delivered by return receipt or equivalent, and in 
the absence of such record of delivery, it shall be presumed to have been delivered 
the fifth day, or next business day after the fifth day, after it was deposited in the 
mails. 

19.2 

19.3 Notwithstanding the above, BeDSouth will post to BellSouth’s Interconnection 
Web site changes to business processes and policies and shall post to BellSouth’s 
Interconnection Web site or submit through applicable electronic systems, other 
service and business related notices not requiring an amendment to this 
Agreement. 

20 

21 

Rule of Construction 

No rule of construction requiring interpretation agahst the drafting Party hereof 
shall apply in the interpretation of this Agreement. 
Headings of No Force or Effect 

The headings of Articles and Sections of this Agreement are for convenience of 
reference onlyl and shall in no way define, modify or restrict the maning or 
interpretation of the terms or provisions of this Agreement. 
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Multiple Counterparts 
This Agreement may be executed in multiple counterparts, each of which shall be 
deemed an original, but all of which shall together constitute but one and the same 
document, 

filing of Agreement 
This Agreement, and any amendments hereto, shall be Ned with the appropriate 
state regulatory agency pursuant to the requirements of Section 252 of the Act, or 
as otherwise required by the state and the Parties shall share equally in any 
applicable fees. Notwithstanding the foregoing, this Agreement shall not be 
submitted for approval by the appropriate state regulatory agency unless and until 
such time as DPI is duly certified as a local exchange carrier in such state, except 
as otherwise required by a Commission. 

Compliance with Law 
The Parties have negotiated their respective rights and obligations pursuant to 
substantive Federal and State Telecommunications law and this Agreement is 
intended to memorialize the Parties’ mutual agreement with respect to each Party’s 
rights and obligations under the Act and applicable FCC and Commission orders, 
rules and regulations. Nothing contained herein, nor any reference to applicable 
rules and orders, is intended to expand on the Parties’ rights and obligations as set 
forth herein. This Agreement also contains certain provisions that were negotiated 
without regard to the Parties’ obligations as set forth Section 251 of the Act. To 
the extent the provisions of this Agreement M e r  from the provisions of any 
Federal or State TeIecomunications statute, rule or order in effect as of the 
execution of this Agreement, this Agreement shall control. Each Party shall 
comply at its own expense with all other laws of general applicability. 

Necessary Approvals 

Each Party shall be responsible for obtaining and keeping in effect all approvals 
fiom, and rights granted by, governmental authorities, building and property 
owners, other carriers, and any other persons that may be required in connection 
with the performance of its obligations under this Agreement. Each Party shall 
reasonably caoperate with the other Party in obtaining and maintaining any 
required approvals and rights for which such Party is responsible. 

Good Faith Performance 
Each Party shall act in good faith in its performance under this Agreement and, in 
each case in which a Party’s consent or agreement is required or requested 
hereunder, such Party shall not unreasonably withhold or delay such consent or 
agreement. 

, 

22 

23 

24 

25 

26 

27 Rates 
27,l DPI shall pay the charges set forth in this Agreement. In the event that BellSouth 

is unable to bill the applicable rate or no rate is established or included in this 
Agreement for any services provided pursuant to this Agreement, BellSouth 
reserves the right to back bill DPI for such rate or for the difference between the 
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rate actually billed and the rate that should have been baed pursuant to this 
Agreement; provided, however, that subject to DPI’s agreement to the limitation 
regarding billing disputes as described in Section 2.2 of Attachment 7 hereof, 
BellSouth shall not back bill any amounts for services rendered more than twelve 
(1 2) months prior to the date that the charges or additional charges for such 
services are actually billed. Notwithstanding the foregoing, both Parties recognize: 
that situations may exist which could necessitate back billing beyond twelve (12) 
months, These exceptions are: 

Charges connected with jointly provided services whereby meet point 
billing guidelines require either Party to rely on records provided by a 
third party and such records have not been provided in a timely manner; 

Charges incorrectly billed due to erroneous information supplied by the 
non-billing Party: 

Charges for which a regulatory body has granted, or a regulatory 
change permits, the billing Party the authority to back bill. 

27.2 To the extent a rate element is omitted or no rate is established, BellSouth has the 
right not to provision such service until the Agreement is amended to include such 
rate. 

27.3 To the extent DPI requests services not included in lhk Agreement, such services 
shall be provisioned pursuant to the rates, t e r n  and conditions set forth in the 
applicable tariffs or a separately negotiated Agreemen., unless the Parties agree to 
amend this Agreement to include such service prospectively. 

28 Rate True-Up 

28.1 

28.2 

This section applies to rates that are expressly subject to true-up. 

The rates shall be trued-up, either up or down, based on final prices determined 
either by fwrther agreement between the Parties, or by a final and effective order of 
the Commission. The Parties shall implement the true-up by comparing the actual 
volumes and demand for each item, together with the rates for each item, with the 
fmal prices determined for each item. Each Party shall keep its own records upon 
which the true-up can be based, and any fmal payment from one Party to the other 
shall be m an amount agreed upon by the Parties based on such records. In the 
event of any discrepancy between the records or disagreement between the Parties 
regarding the amount of such true-up, the dispute shall be subject to the dispute 
resolution process set forth in this Agreement. 

A fml and effective order of the Commission that forms the basis of a true-up 
shall be based upon cost studies submitted by either or both Parties to the 

28.3 
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Commission and shall be binding upon BellSouth and DPI specifically or upon all 
carriers generally, such as a generic cost proceeding. 

Survival 

.. 

29 

The Parties’ obligations under this Agreement which by their nature are intended 
to continue beyond the termination or expiration of this Agreement shall survive 
the termination or expiration of this Agreement. 

30 Entire Agreement 

30.1 This Agreement mans the General T e r n  and Conditions, the Attachments hereto 
and all documents identified therein, as such may be xnended from time to time 
and which are incorporated herein by reference, all of which, when taken together, 
are intended to constitute one indivisible agreement. This Agreement sets forth the 
entire understanding and supersedes prior agreements between the Parties relating 
to the subject matter contained in this Agreement and merges all prior discussions 
between them. Any orders placed under prior agreements between the Parties 
shall be governed by the term of this Agreement and DPI acknowledges and 
agrees that any and all amounts and obligations owed for services provisioned or 
orders placed under prior agreements between the Parties, related to the subject 
matter hereof, shall, as of the Effective Date, be due and owing under this 
Agreement and be governed by the terms and conditions of this Agreement as if 
such services or orders were provisioned or placed under this Agreement. Neither 
Party shall be bound by any definition, condition, provision, representation, 
warranty, covenant or promise other than as expressly stated in this Agreement or 
as is contemporaneously or subsequently set forth in writing and executed by a 
duly authorized offier or representative of the Party to be bound thereby. 

30.2 Any reference throughout this Agreement to a tariff, industry guideline, 
BellSouth’s technical guideline or reference, BellSouth business rule, guide or 
other such document containing processes or specifications applicable to the 
services provided pursuant to this Agreement, shall be canstrued to refer to only 
those provisions thereof that are applicable to these services, and shall include any 
successor or replacement versions thereof, all as they ue amended from time to 
time and all of which are incorporated herein by reference, and may be found at 
BellSouth’s Interconnection Web site at: www.interconnection.bellsouthcom. 
References to state tariffs throughout this Agreement shall be to the tarif€ for the 
state in which the services were provisioned; provided, however, that in any state 
where certain BellSouth services or tarif€ provisions have been or become 
deregulated or detarSed, any reference in this Agreement to a detariffed or 
deregulated service or provision of such tariff shall k deemed to refer to the 
service description, price list or other agreement pursuant to which BellSouth 
provides such services as a result of detariffing or deregulation. 
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RESALE 

1. 
1.1 

1.2 

2. 

2.1 

2.2 

2.3 

2.4 

3. 

3.1 

Discount Rates 
The discounts rates applied to dPi’s purchases of BellSouth Telecommunications 
Services for the purpose of resale shall be as set forth in Exhibit D. Such 
discounts have been determined by the applicable Commission to reflect the costs 
avoided by BellSouth when selling a service for wholesale purposes. 
The Telecommunications Services available for purchase by dPi for the purposes 
of resale to dPi’s customers shall be available at BellSouth’s tariffed rates less the 
discount reflected in Exhibit D and subject to the exclusions and limitations in 
Exhibit A. 

Definition of Terms 
For purposes of this Attachment only, the following terms shall have the 
definitions as set forth below: 
Customer of Record means the entity responsible for placing application for 
service; requesting additions, rearrangements, maintenance or discontinuance of 
service; payment in full of charges incurred such as nonrecurring, monthly 
recurring, toll, directory assistance, etc, 
End User Custorner Location means the physical location of the premises where a 
customer makes use of the Telecommunications Services. 

New Services means functions, features or capabilities that are not currently 
offered by BellSouth. This includes packaging of existing services or combining 
a new Function, feature or capability with an existing service. 
Resale mans an activity wherein a certificated CLEC, such as dPi, subscribes to 
the retail Telecommunications Services of BellSouth and then offers those retail 
Telecommunications Services to the public. 
General Provisions 
A11 of the negotiated rates, terms and conditions set forth in this Attachment 
pertain to the resale of BellSouth’s retail Telecommunications Services and other 
services specified in this Attachment. Subject to effective and applicable FCC 
and Commission rules and orders, BellSouth shall make available to dPi for resale 
those Telecommunications Services BellSouth makes available, pursuant to its 
General Subscriber Services Tariff (GSST) and Private Line Services Tariff, to 
customers who are not Telecommunications carriers. 

3.1.1 When dPi provides Resale service in a cross boundary area (customr is 
physically located in a particular state and is served by a central ofice in an 
adjoining state) the rates, repiations and discounts for the state in which the 
serving central office is located will apply. Billing will be from the state in which 
the customer is located. 
dPi as a reselier of Lifeline and Link-Up Services hereby certifies that it has and 3.2 
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will comply with the FCC requirements governing the Lifeline and Link-Up 
programs as set forth in 47 C.F.R. 5 54.417(a) and (b). This includes the 
requirements set forth in BellSouth’s GSST, Sections A3.31 and A4.7. 

dPi shall maintain records to document FCC or applicable state eligibility and 
verification records to document compliance governing the LifelineLink-Up 
programs for the three (3) full preceding calendar years, and dpi shall provide 
such documentation to the FCC or it’s Administrator upon request. 
In Tennessee, if dPi does not resell Lifeline service to any end users, and if dPi 
agrees to order an appropriate Operator Servims/Directory Assistance block as set 
forth in BellSouth’s GSST, the discount shall be twenty-one point fifty-six 
percent (21 -56%). 
In the event dPi resells Lifeline service to any end user in Tennessee, BellSouth 
will begin applying the skteen percent (16%) discount rate to all services. Upon 
dPi and BellSouth’s impiementation of a billing arrangement whereby a separate 
Master Account (Q-account) associated with a separate OCN is established for 
billing of Lifeline service end users, the discount shall be applied as set forth in 
Section 3.2.2 above for the non-Lifeline affected Master Account (Q-account). 
dPi must provide written notification to BellSouth wi’hin thirty (30) days prior to 
either providing its own operator serviceddirectory services or ordering the 
appropriate operator serviceshiirectory assistance blocking, to qualify for the 
higher discount rate of twenty-one point fifty-six percent (21 .56%). 
dPi may purchase resale services from BellSouth for its own use in operating its 
business. The resale discount will apply to those services under the following 
conditions: 
dPi must resell services to other end users. 
dPi cannot be a CLEC for the single purpose of selling to itself, 
dPi will be the Customer of Record for all services purchased from BellSouth. 
Except as specified herein, BellSouth will take orders from, bill and receive 
payment from dPi for said services. 
dPi will be BellSouth’s single point of contact for all services purchased pursuant 
to this Agreement. BellSouth shall have no contact with the customer except to 
the extent provided for herein. 

BellSouth will continue to bill the customer for any services that the customer 
specifies it wishes to receive directly from BellSouth. BellSouth maintains the 
right to serve directly any customer within the service area of dPi, BellSouth will 
continue to market directly its own Telecommunications products and services 
and in doing so m a y  establish independent relationships with customers of dPi. 
Neither Party shall interfere with the right of any perwn or entity to obtain service 
directly from the other Party. 
BellSouth will accept a request from another CLEC for conversion of the 
customer’s service from dPi to such other CLEC. Upon completion of the 
conversion BellSouth will notify dPi that such conversion has been completed. 
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When a customer of dPi or BellSouth elects to change hidher carrier to the other 
Party, both Parties agree to release the customer's service to the other Party 
concurrent with the due date of the service order, which shall be established based 
on the standard interval for the customer's requested rxvice as set forth in the 
BellSouth Product and Services Interval Guide. 
BellSouth and dPi will refrain from contacting an customer who has placed or 
whose selected carrier has placed on the customer's behalf an order to change the 
customer's service provider from BellSouth or dPi to the other Party until such 
time that the order for service has been completed. 
Current tekphone numbers may normally be retained by the customer and are 
assigned to the service furnished. However, neither Party nor the customer has a 
property right to the telephone number or any other cdl number designation 
associated with services furnished by BellSouth, and no right to the continuance 
of service through any particular central office. BellSouth reserves the right to 
change such numbers, or the central office designation associated with such 
numbers, or both, whenever BellSouth deems it wcessary to do so in the conduct 
of its business and in accordance with BellSouth practices and procedures on a 
nondiscriminatory basis. 

Service is hnished subject to the condition that it will not be used for any 
unlawful purpose. 
Service will be discontinued if any law enforcement agency advises that the 
service being used is in violation of the law. 
BellSouth can refuse service when it has grounds to believe that service will be 
used in violation of the law. 

If dPi or its customers utilize a BellSouth resold Telecommunications Service in a 
manner other than that for which the service was originally intended as described 
in BellSouth's retail tariffs dPi has the responsibility to notify BellSouth 
BeifSouth will only provision and maintain said service consistent with the terms 
and conditions of the tariff describing said service. 
Facilities and/or equipment utilized by BellSouth to provide service to dPi remain 
the property of BellSouth. 
Service Orderinp and Owrations SUDDOK~ Systems (OSSI 

dPi must order services through resale interfaces, i.e., the b c a l  Carrier Service 
Center (LCSC) and/or appropriate Complex Resale Support Group (CRSG) 
pursuant to this Agreement. dPi may submit a Local Service Request (LSR) 
electronically as set forth in Attachment 6. Service orders will be in a standard 
format designated by BellSouth. 
BellSouth messaging services set forth in BellSouth's Messaging Service 
Re-Seller Information Package shall be made available for resale without the 
wholesale discount. 
BellSouth's Inside Wire Maintenance Service Plan is available for resale at rates, 
terms and conditions as set forth by BellSouth and without the wholesale 
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3.5.3 
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discount. 
In the event dPi acquires o customer whose service is provided pursuant to a 
BellSouth Special Assembly, BellSouth shall make available to dPi that Special 
Assembly at the wholesale discount at dPi’s option. dPi shall be responsible for 
all terms and conditions of such Special Assembly including but not limited to 
termination liability if applicable, 

BellSouth shall provide 9 1 1E9 1 1 for dPi customers in the same manner that it is 
provided to BellSouth customers. BellSouth shall provide and validate dPi 
customer information to the Public Safety Answering Point (PSAP). BellSouth 
shall use its service order process to update and maintain, on the same schedule 
that it uses for its customers, the dPi customer information in the Automatic 
Location IdentificatiodData Management System (ALVDMS) databases used to 
support 91 1E911 services. 
Pursuant to 47 C.F.R. $ 5  1.6 17, BellSouth shall bill to dPi and dPi shall pay, the 
End User Common L i e  (EUCL) charges identical to the EUCL charges 
BellSouth bills its customers, 
BellSouth’s Provision of Services to dPi 
Resale of BellSouth services shall be as follows: 
The resale of Telecommunications Services shall be limited to users and uses 
conforming to the class of service restrictions. 
Hotel and Hospital PBX services me the only Telecommunications Services 
available for resale to HoteVMotel and Hospital customers, respectively. 
Similarly, Access Line Service for Customer Provided Coin Telephones is the 
only local service available for resale to Payphone Service Provider (PSP) 
customers. Shared Tenant Service customers can only be sold those local 
exchange access services available in BellSouth’s GSST Section A23, Shared 
Teaant Service Section in the states of Florida, Georgia, North Carolina and South 
Carolina, and in A27 in the states of Alabama, Kentucky, Louisiana, Mississippi 
and Tennessee. 
BellSouth reserves the right to periodically audit services purchased by dPi to 
establish authenticity of use. Such audit shall not occur more than once in a 
calendar year. dPi shall make any and all records and data available to BellSouth 
or BellSouth’s auditors on a reasonable basis. BellSouth shall bear the cost of 
said audit. Any information provided by dPi for pusposes of such audit shall be 
deemed Confidential Infomtion pursuant to the General Terms and Conditions. 
Subject to Exhibit A hereto, resold services can only be used in the same manner 
as specified in BellSouth’s Tariffs. Resold services are subject to the same terms 
and conditions as are specified for such services when furnished to an individual 
customer of BellSouth in the appropriate section of BellSouth’s TarSfs. Specific 
tarjff features (e.g., a usage allowance per month) shail not be aggregated across 
multiple resold services. 
If dPi cancels an order for resold services, any costs incurred by BellSouth in 
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conjunction with provisioning of such order will be recovered in accordance with 
BellSouth’s GSST and Private Line Services Tariffs. 
Service Jointly Provisioned with an Indewdent Cornwanv or CLEC 

BellSouth will in some instances provision resold services in accordance with 
BellSouth’s GSST and Private Line Tariffs jointly with an Independent Company 
(ICO) or other CLEC. 
When dPi assumes responsibility for such service, all terms and conditions 
defied in the Tariff will apply for services provided within the BellSouth service 
area only. 
Service terminating in an IC0 or other CLEC area will be provisioned and billed 
by the I C 0  or other CLEC directly to ai. 
dPi must establish a billing arrangement with the IC0  or other CLEC pnor to 
assuming a customer account where such circumstances apply. 
Specific guidelines regarding such services are available on the BellSouth 
Interconnection Web site. 
Maintenance of Services 
Services resold pursuant to this Attachment and BellSouth’s GSST and Private 
Line Service Tariff and facilities and equipment provided by BellSouth shall be 
maintained by BellSouth. 
dPi or its customers may not rearrange, move, disconnect, remove or attempt to 
repair any facilities owned by BellSouth except with the written consent of 
BellSouth. 

dPi accepts responsibility to not@ BellSouth of situations that arise that may 
result in a service problem. 
dPi will contact the appropriate repair centers in accordance with procedures 
established by BellSouth. 
For all repair requests, dPi shall adhere to BellSouth’s prescreening guidelines 
prior to referring the trouble to BellSouth. 
BellSouth reserves the right to contact ai ’s  customers, if deemed necessary, for 
maintenance purposes. 

Discontinuance of Service 
The procedures for discontinuing service to a customer are as follows: 
BellSouth will deny service to a i ’ s  customer on behalf of, and at the request of, 
dPi. Upon restoration of the customer’s service, restoral charges will apply and 
will be the responsibility of P i .  
At the request of dPi, BellSouth will disconnect a dP1 customer. 
All requests by dPi for denial or disconnection of a customer for nonpayment 
must be in writing. 
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dPi will be made solely responsible for notifying the customer of the proposed 
disconnection of the service. 

BellSouth will continue to process calls made to the Annoyance Call Center and 
will advise dPi when it is determined that annoyance -a& are originated fiom one 
of its customer’s locations. BellSouth shall be indemnified, defended and held 
harmless by dPi and/or the customer against any claim, loss or damage arising 
from providing this information to dPi. It is the responsibility of dPi to take the 
corrective action necessary with its customer who make annoying calls. (Failure 
to do so will result in BellSouth’s disconnecting the customer’s service.) 
White Pages Listings 
BellSouth shall provide dPi and its end users access to white pages directory 
listings under the following terms: 

Listings. dPi shall provide all new, changed and deleted listings on a timely basis 
and BellSouth or its agent will include dPi residentiaI and business customer 
listings in the appropriate White Pages (residential and business) or alphabetical 
directories in the geographic areas covered by this Agreement. Directory listings 
will make no distinction between dPi and BellSouth customers. dPi shall provide 
listing information in accordance with the procedures set forth in The BellSouth 
Business Rules for Local Ordering found at BellSouth’s Interconnection Services 
Web site. 
UnlistedNon-Published Customers. dPi will be required to provide to BellSouth 
the names, addresses and telephone numbers of a11 dPi customers who wish to be 
omitted fkom directories. UnlistedMon-Published listings will be subject to the 
rates as set forth in BellSouth’s GSST and shall not be subject to the wholesale 
discount. 
Inclusion of dPi Customers in Directorv Assistance Database. BellSouth will 
include and maintain dPi customer listings in BellSouth’s Directory Assistance 
databases. dPj shall provide such Directory Assistance listings to BellSouth at no 
charge. 

Listing Information Confidentialitv, BellSouth will afford dPi’s directory listing 
information the same level of confidentiality that BellSouth affords its own 
directory listing information. 

Additional and Designer Listinm. Additional and designer listings will be offered 
by BellSouth at tariffed rates as set forth in BellSouth’s GSST and shall not be 
subject to the wholesale discount. 

Rates. So long as dPi provides listing information to BellSouth as set forth in 
Section 7.1.2 above, BellSouth shall provide to dPi one (1) basic White Pages 
directory listing per dPi customer at no charge other than the manual service order 
charge or the electronic service order charge, as appropriate, as described in 
Attachment 6. 
DirectorieQ BellSouth or its agent shall make available White Pages directories 
to dpi customer at no charge or as specified in a separate agreement between dPi 
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and BellSouth’s agent. 
Procedures for submitting dPi Subscriber Listing Information (SLI) are found in 
The BellSouth Business Rules for Local Ordering found at BellSouth’s 
Interconnection Services Web site. 

dPi authorizes BellSouth to release all dPi SLI provided to BellSouth by dPi to 
qualifying third parties pursuant to either a license agreement or BellSouth’s 
Directory Publishers Database Service (DPDS) in BellSouth’s GSST. Such dPi 
SLI shall be intermingled with BellSouth‘s own customer listings and listings of 
any other CLEC that has authorized a similar release of SLI. 
No compensation shall be paid to dPi for BellSouth’s receipt of dPi’s SLI, or for 
the subsequent release to third parties of such SLI. In addition, to the extent 
BellSouth incurs costs to modify its systems to enable the release of dPi’s SLI, or 
costs on an ongoing basis to administer the release of dPi’s SLI, dPi shall pay to 
BellSouth its proportionate share of the reasonable costs associated therewith. At 
any time that costs may be incurred to administer the release of dpi’s SLI, dPi wili 
be notified. If dPi does not wish to pay its proportionate share of these reasonable 
costs, dPi may instruct BellSouth that it does not wish to release its SLI to 
independent publishers, and dPi shall amend this Agreement accordingly. dPi 
will be liable for all costs incurred until the effective date of the amendment. 
Neither BellSouth nor any agent shall be liable for the content or accuracy of any 
SLI provided by dPi under this Agreement. dPi shall indemnify, except to the 
extent caused by BellSouth’s gross negligence or willful misconduct, hold 
harmless and defend BellSouth and its agents from and against any damages, 
losses, liabilities, demands, claims, suits, judgments, costs and expenses 
(including but not limited to reasonable attorneys’ fees and expenses) arising from 
BellSouth’s Tariff obligations or otherwise and resulting from or arising out of 
any third party’s claim of inaccurate dPi listings or use of the SIJ provided 
pursuant to this Agreement. BellSouth may forward to dPi any complaints 
received by BellSouth relating to the accuracy or quality of dPi listings. 
Listings and subsequent updates will be released consistent with BellSouth system 
changes and/or update scheduling requirements, 
Operator Services (Operator Call Processing and Directory Assistance) 
Operator Call Processing (OCP) provides: (1) operator handling for call 
completion (for example, collect, third number billing, and manual calling-card 
calls); (2) operator or automated assistance for billinp after the customer has 
dialed the called number (for example, calling card cab);  and (3) special services 
including but not limited to Busy Line Verification and Emergency Line Interrupt 
(ELI), Emergency Agency Call and operator-assisted Directory Assistance (DA). 
Upon request for BellSouth OCP, BellSouth shall: 
Process O+ and 0- dialed local calls. 
Process O+ and 0- intraLATA toll calls. 
Process calls that are billed to dpi customer’s calling card that can be validated by 
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BellSouth. 
F’rocess person-to-person calls. 
Process collect calls. 

Provide the capability for callers to bill a third party and shall also process such 
calls. 

Process station-to-station calls. 

Process Busy Line Verify and ELI requests. 
Process emergency call trace originated by PSAP. 
Process operator-assisted DA calls. 
Adhere to equal access requirements, providing dPi local customer the same IXC 
access that BellSouth provides its own operator service (OS). 
Exercise at least the same level of fraud control in providing OS to dPi that 
BellSouth provides for its own OS. 

Perform Billed Number Screening when handling Collect, Person-to-Person, and 
Billed-To-Third-Party calls. 
Dkect customer account and other similar inquiries to the customer service center 
designated by dPi. 
Upon dPi’s request BelISouth shall provide call records to dPi in accordance with 
Optional Daily Usage File (ODUF) standards. 

The interface requirements shall conform to the interface specifications for the 
platform used to provide OS as long as the interface conforms to industry 
standards. 
DA Service 
DA Service provides lacal and non-local customer telephone number listings with 
the option to complete the call at the caller’s direction separate and distinct from 
local switching. 
DA Service shall provide up to two (2) listing requests per call, if available and if 
requested by dPi’s customer. BellSouth shall provide caller-optional DA call 
completion service at rates set forth in BellSouth’s GSST to one of the provided 
listings. 
DA Service Updates, BellSouth shall update customer listings changes daily. 
These changes include: 
New customer connections; 
Customer disconnections; 
Customer address changes: and 
Non-listed and non-published numbers for use in emergencies. 
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Branding for Wholesale OCP and DA 
BellSouth’s branding feature provides a definable announcement to dPi’s 
customers using BellSouth’s DA/OCP prior to placinE such customers in queue or 
connecting them to an available operator or automated operator system This 
feature allows dpi to have its calls custom branded with dPi’s name on whose 
behalf BellSouth is pmvidiag DA and/or OCP. Rates for the branding features 
are set forth in Exhibit D. 
BellSouth offers three (3) branding options to dPi when ordering BellSouth’s DA 
and OCP: BellSouth Branding, Unbranding and Custom Branding. 
dPi’s order for Custom Branding is considered f r m  ten (IO) business days after 
BellSouth’s receipt of the order. dpi may cancel its order more than ten (10) 
business days after BellSauth’s receipt of the order. dPi shall notify BellSouth in 
writing and shall pay all charges per the order. For branding and unbrandinp; via 
Originating Line Number Screening (OLNS), dPi must contact its Local Contract 
Manager to initiate the order via the OLNS Branding Order form. 
Branding via OLNS 

BellSouth Branding, Unbrandiig and Custom Branding are also available for DA, 
OCP or both via OLNS software. When utilizing this method of Unbranding or 
Custom Branding, dPi shall not be required to purchase dedicated trunking. 
BellSouth Branding is the default branding offering. 
For BellSouth to provide Unbranding or Custom Branding via OLNS software for 
OCP or for DA, dPi must have its OCN(s) and telephone numbers reside in 
BellSouth’s Line Information Database (LIDB). To implement Unbranding and 
Custom Branding via OLNS software, dPi must submit a manuaI order form 
which requires, among other things, dPi’s OCN and a forecast, pursuant to the 
appropriate BellSouth form provided, for the traffic volume anticipated for each 
BellSouth Traffic Operator Position System (TOPS) during the peak busy hour. 
dPi shall provide updates to such forecast OD a quarterly basis and at any time 
such forecasted traffic volumes are expected to change significantly. Upon dPi’s 
purchase of iJnbrsnding or Custom Branding using OWS software for any 
particular TOPS, all dPi customers served by that TOPS will receive the 
Unbranded “no announcement” or the Custom Branded announcement. 

IJDB 
BellSouth LIDB stores cwent information on working telephone numbers and 
billing account numbers. 
Where dPi is purchasing Resale services BellSouth shall utilize BellSouth’s 
service order generated from dPi LSR’s to populate LIDB with dPi’s customer 
information. BellSouth provides access to information in its LIDB, including dPi 
cuslowr information, to its LIDB customers via queries to LDB. 
When necessary for fi-aud control measures, BeliSouth may perform additions, 
updates and deletions of dPi data to the LIDB (e.g., calling card deactivation). 
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dPi will not be charged a fee for LIDB storage services provided by BellSouth to 
dPi pursuant to this Attachment. 
PesDonsibilities of the Parties 
BellSouth will administer the data provided by dPi pursuant to this Agreement in 
the same manner as BelLSouth administers its own data, 
dPi is responsible for completeness and accuracy of the data being provided to 
BellSouth. 
BellSouth shall not be responsible to dPi for any lost revenue which may result 
from BellSouth’s administration of the LIDB pursuart to its established practices 
and procedures as they exist and as they may be changed by BellSouth in its sob 
discretion from time to time. 
Revenue Accounting Ofice (RAO) Hosting 
RAO Hosting is not required for resale in the BellSouth region, 
Optional Daily Usage File (ODUF) 
The ODUF Agreement with terms and conditions is included in this Attachment 
as Exhibit B. Rates for ODUF are as set forth in Exhibit 1). 
BellSouth will provide ODUF service upon written request. 

Enhanced Optional Daily Usage File (EODUF) 
The EODUF service Agreement with terms and conditions is included in this 
Attachment as Exhibit C. Rates for EODUF are as set farth in Exhibit D. 
BellSouth will provide EODUF service upon written request. 
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Exhibit B 
Optional Daily Usage FiIq 

1. 

2. 

3. 

4. 
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6. 

6.1 
6.1,1 
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6.1.1.8 
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6.1.1.10 

6.1.1.1 1 

6.1.2 

6.1.3 

6J.4 

6.2 

Upon written request from dPi, BellSouth will provide the ODUF service to dPi 
pursuant to the terms and conditions set forth in this sxtion. 
dPi shall furnish all relevant information required by BeIlSouth for the provision 
of the ODUF. 
"he ODUF feed provides dPi messages that were carried over the BellSouth 
network and processed by BellSouth for dPi. 
Charges for ODUP will appear on dPi's monthly bills for the previous month's 
usage in wears. The charges are as set forth in Exhibit D. 
The ODUF feed will contain both rated and unrated messages. All messages will 
he in the standard Alliance for Telecommunications Industry Solutions (ATIS) 
Exchange Message Interface (EM) record format. 
ODUF Specifications 

QDUF Message to be Transmitted 

The following messages recorded by BellSouth will be transmitted to dPi: 
Message recording for per use/per activation type services (examples: Thee  Way 
Calling, Verify, Interrupt, Call Return, etc.); 

Measured local calls; 
Directory Assistance messages; 

IntraLATA Toll; 
WATS and 8OQ Service; 

N11; 
Information Service Provider Messages; 
OS Messages; 
OS Message Attempted Calls; 
Credit/Cancel Records; and 

Usage for Voice Mail Message Service. 
Rated Incollects (messages BellSouth receives from other revenue accounting 
offices) appear on ODUF. Rated Incollects will be intermingled with BellSouth 
recorded rated and unrated usage. Rated Incollects will not be packed separately. 
BellSouth will perform duplicate record checks on records processed to ODIF. 
Any duplicate messages detected will be deleted and not sent to dPi. 
In the event that dPi detects a duplicate on ODUF they receive from BellSouth, 
dpi will drop the duplicate message and will not return the duplicate to BellSouth, 
ODUF Physical File Characteristics 

Version: 4QO6 Standard ICA 
11I3WM 



Exhibit PLF-3 
Page 35 of 59 

Attachment I 
Pagc 15 

Exhibit B 
ODlJF will be distributed to dPi via Secure File Transfer Protocol (FI'P). The 
ODlJF feed will be a variable block format. The data on the ODUF feed will be 
in a nan-compacted EM format (one hundred seventy-five (175) byte format plus 
modules). It will be created on a daily basis Monday through Friday except 
holidays. Details such as dataset name and delivery schedule will be addressed 
during negotiations of the distribution medium. There will be a maximum of one 
( f ) dataset per workday per OCN. If BellSouth determines the Secure FTP 
Mailbox is nearing capacity levels, BellSouth may move the customer to 
COM\IECT:Direct file delivery, 
If the customer is moved, C0NNECT:Direct data circuits (private line or dia1-up) 
will be required between BellSouth and dPi for the purpose of dsta transmission. 
Where a dedicated l i e  is required, dpi will be responsible for ordering the citcuit, 
overseeing its installation and coordinating the installation with BellSouth. dPi 
will also be responsible for any charges associated with this line, Equipment 
required on the BellSouth end to attach the lime to the mainframe computer and to 
transmit messages successfully on an ongoing basis will be negotiated on an 
individual case basis. Any costs incurred for such equipment will be dPi's 
responsibility. Where a dial-up facility is required, dial circuits will be installed 
in the BellSouth data center by BellSouth and the associated charges assessed to 
mi. Additionally, all message toll charges associated with the use of the dial 
circuit by dPi will be the responsibility of dPi. Associated equipment on the 
BellSouth end, including a modem, will be negotiated on an individual case basis 
between the Parties. All equipment, including modems and software, that is 
required on dPi's end for the purpose of data transmission will be the 
responsibility of dPi. 
If dpi utilizes FIT for data file transmission, purchase of the I3.P software will be 
the responsibility of dPj. 
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6.3.2 

6.4 
6.4.1 

ODlJF Packing Specifications 

The data will be packed using ATIS EM1 records. A pack will contain a 
minimum of one (1) message record or a maximum of ninety-nine thousand nine 
hundred and ninety-nine (99,999) message records plus a pack header record and 
a pack trailer record. One transmission can contain a maximum of ninety-nine 
(99) packs and a m i n i u m  of one (1) pack. 
The OCN, From RAO, and Invoice Number will control the invoice sequencing. 
The From RAO will be used to identify to dPi which BellSouth RAO is sending 
the message. BellSouth and dPi will use the invoice sequencing to control data 
exchange. BellSouth wilI be notified of sequence failures identified by dPi and 
resend the data as appropriate. 
ODUF Pack Rejection 

dPi will notify BellSouth within om (1) business day of rejected packs (via the 
mutually agreed medium). Packs could be rejected because of pack sequencing 
discrepancies or a critical edit failure on the Pack Header or Pack Trailer records 
(e.g., out-of-balance condition on grand totals, invalid data populated). Standard 
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Exhibit B 
ATIS EMI error codes will be used. dPi will not be required to rerum the actual 
rejected data to BellSouth. Rejected packs will be conected and retransmitted to 
dPi by BellSouth. 

dpi will send one confirmation record per pack that is received from BellSouth. 
This confirmation record will indicate dPi's receipt of the pack and the acceptance 
or rejection of the pack. Pack Status Code(s) will be populated using standard 
ATIS EMI error codes for packs that were rejected by dPi for reasons stated in the 
above section. 

6.6 ODUF Testing 
6.6.1 

6.5 ODUF Control Data 
6.5.1 

IJpon request from dPi, BellSouth shall send ODUF test files to dpi. The Parties 
agree to review and discuss the ODUF file content andlor format. For testing of 
usage results, BellSouth shall request that dPi set up a production (live) file. The 
live test may consist of dPi's employees making test calls for the types of services 
dPi requests on ODUF. These test calls are logged by dPi, and the logs are 
provided to BellSouth. These logs will be used to verify the files. Testing will be 
completed within thirty (30) days from the date on which the initial test file was 
sent. 
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Exhibit C 

I .  
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Enhanced OationaI Dailv Usape File, 

Upon written request from dPi, BeUSouth will provide the EODUF service to dPi 
pursuant to the terms and conditions set forth in this section. EODUF will only be 
sent to existing ODUF subscribers who request the EODUF option. 
dPi shall funnish all relevant information required by BellSouth for the provision 
of the EODUF. 
The EODUF wiU provide usage data for local calls originating from resold Flat 
Rete Business and Residential Lines. 
Charges for EODUF will appear on dPi's rnanthly bills for the previous month's 
usage in arrears. The charges are as set forth in Exhibit D, 
All messages will be in the standard ATIS EMI record format. 
Messages that emor in the billing system of dPi will be the responsibility of dpi. 
If, however, dPi should encounter significant volumes of errored messages that 
prevent processing by dPi within its systems, BellSouth will work with dPi to 
determine the source of the errors and the appropriate resolution. 
EODUF Swcifications 
EODIPF Usage To Be Transmitted 
The folIowing messages recorded by BellSouth will be transmitted to dPi: 
Customer usage data for flat rated local calls originatng from a i ' s  customer 
lines (IFB ar IFR). The EODUF record for flat rate messages will include: 
Date of Call 

From Number 
To Number 
Connect Time 
Conversation Time 
Method of Recording 
From RAO 
Rate Class 
Message Type 
Billing Indicators 
Bill to Number 
BellSouth will perform duplicate record checks on EODUF records processed to 
ODUF. Any duplicate messages detected will be deleted and not sent to dPi 
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In the event that dPi detects a duplicate on EODUF they receive from BellSouth, 
dPi will drop the duplicate message and will not return the duplicate to BellSouth. 

EODUF feed will be distributed to dPi via ETP. The EODUF messages will be 
intermingled among a i ' s  ODUF messages. The EODUF will be a variable block 
fonnat, The data on the EODUF will be in a non-compacted EMT format (one 
hundred seventy-five (1 75) byte format plus modules). It will be created on a 
daily basis Monday through Friday except holiday. If BellSouth determines the 
Secure FTP mailbox is nearing capacity levels, BellSouth may move the customer 
to C0NNECT:Direct file delivery, 

7.1.3 

7.2 EODUF Physical File Characteristics 
7.2.1 

7.2.2 Data circuits (private line or dial-up) may be required between BellSouth and dpi 
for the purpose of data transmission. Where a dedicated line is required, dPi will 
be responsible for ordering the circuit, overseeing its installation and coordinating 
the installation with BellSouth. dPi will also be responsible for any charges 
associated with this line. Equipment required on the BellSouth end to attach the 
line to the mainfirame computer and to transmit successfully ongoing will be 
negotiated on an individual case basis. Where a dial-up facility is required, dial 
circuits will be installed in the BellSouth data center by BellSouth and the 
associated charges assessed to dPi. Additionally, all message toll charges 
associated with the use of the dial circuit by dPi will be the responsibility of dPi. 
Associated equipment on the BellSouth end, including a modem will be 
negotiated on an individual case basis between the Parties. All equipment, 
including modems and software, that is required on dPi's end for the purpose of 
data transmission will be the responsibility of dPi. 

7.2.3 

7.3 EODUF Packinp. Smifications 
7.3.1 

If dPi utilizes FI'P for data file transmission, purchase of the FTP software will be 
the responsibility of dPi. 

The data will be packed using ATIS EM1 records. A pack will contain a 
minimum of one (1) message record or a maximum of ninety-nine thousand nine 
hundred and ninety-nine (99,999) message records phs a pack header record and 
a pack trailer record. One transmission can contain a maximum of ninety-nine 
(99) packs and a minimum of one ( I )  pack. 

The OCN, From RAO, and Invoice Number will control the invoice sequencing. 
The From RAO will be used to identify to dPi which BellSouth RAO is sending 
the message. BellSouth and dpi will use the invoice sequencing to control data 
exchange. BellSouth will be notified of sequence fahres identified by dPi and 
resend the data as appropriate. 

7.3.2 
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Billing 
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BILLING 

1. 

1.1 

1.1.1 

1.1.2 

1.1.3 

1.1.4 

1.1.4.1 

1.1.5 

1.2 

Payment and Billing Arrangements 
The terms and conditions set forth in this Attachment shall apply to all services 
ordered and provisioned pursuant to this Agreement. 

BellSouth will bill through the Carrier Access Billing System (CABS), Integrated 
Billing System (IBS) andor the Customer Records lnfomtion Systems (CRIS) 
depending on the particular service(s) provided to DPI under this Agreement. 
BellSouth will use its best efforts to format bills in CABS Billing Output 
Specification (CBOS) standard format. BellSouth’s bdhg format may change in 
accordance with applicable industry standards; provided, however, that BellSouth 
may, in some instances, not apply CBOS standard format for certain types of 
billing for certain products and services. Billing in a format other than CBOS shall 
not be the basis of any DPI dispute or withholding of payment. 

For any service@> BellSouth receives from DPI, DPI shall bill BeUSouth in CBOS 
format. 

Any switched access charges associated with interexchange carrier access to the 
resold local exchange Lines will be billed by, and due to BellSouth. 

BellSouth will render bills each month on established bill days for each of DPI’s 
accounts. If either Party requests multiple bilring media or additional copies of the 
bills, the billing Party will provide these at the rates set forth in BellSouth’s FCC 
No, 1 Tariff, Section 13.3.6.3, except for resold services which shaU be at the rates 
set forth in BellSouth’s Non-Regulated Services Pricing List N6. 

BellSouth will biu DPI in advance for all services to be provided during the 
ensuing biIling period except charges associated with service usage and 
nonrecurring charges, which will be billed in arrears. 

For resold services, charges for services will be calculated on an individual 
customer account level, including, if applicable, any charge for usage or usage 
allowances. BellSouth will also bill DPI, and DPI will be responsible for and remit 
to BellSouth, all charges applicable to said services including but not limited to 
91 1 and E9 1 1 charges, EUCL charges, federal subscriber line charges, 
telecommunications relay charges, and firanchise fees, unless otherwise ordered by 
a Commission. 

BeEouth will not perform billing and collection services for DPI as a result of the 
execution of this Agreement. 

Establishhe Accounts and Subseauent State Certifications. After submitting a 
credit profile and deposit, $required, and after receiving certification as a local 
exchange carrier kom the appropriate Commission, DPI will provide the 
appropriate BelISouth b c a l  Contract Manager responsible for new CU3C 
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activation, the necessary documentation to enable BellSouth to establish accounts 
for Local Interconnection, Network Elements and Other Services and/or resold 
services. Such documentation shall include the Application for Master Account, if 
applicable, proof of authority to provide TeIecommunications Services, the 
appropriate OCN for each state as assigned by the NECA, CIC, if applicable, 
ACNA, if applicable, BellSouth’s blanket form LOA, Misdirected Number form, 
and a tax exemption certificate, if applicable. Notwithstanding anything to the 
contrary in this Agreement, DPI may not order services under a new account 
and/or subsequent state certification, established in accordance with this Section 
until thirty (30) days after all information specified in this Section is received from 
DPI . 

1.2.1 ACNAs. DPI shall provide BellSouth with documentation from Telcordia 
identifying the ACNA assigned to it by Telcordia (as applicable) in the S a m  legal 
name as reflected in the preamble to this Agreement. Such ACNA will be used by 
DPI to order services pursuant to this Agreement and will not be shared by DPI 
with another entity. 

Company Identifierg If DPI needs to change, add to, eliminate or convert its 
OCN(s), ACNAs and other identifying codes (collectively “Company Ident%ers”) 
under which it operates when DPI has already been conducting business utilizing 
those Company Identifters, DPI shall follow the Mergers and Acquisitions Process 
as described on BellSouth’s Interconnection Web site, and shall be subject to 
separately negotiated rates, terms and conditions. 

I .2.2 

I .2.3 Tax ExemDtion, It is the responsibility of DPI to provide BellSouth with a 
properly completed tax exemption certificate in the current version of the form 
customarily used by BellSouth and at intervals required by the appropriate taxing 
authorities or reasonably requested by BellSouth. A tax exemption certificate must 
be supplied for each individual DPI entity purchasing Services under this 
Agreement. Upon BellSouth‘s receipt of a properly completed tax exemption 
certificate, subsequent billings to DPI will not include those taxes or fees fiom 
which DPI is exempt, Prior to receipt of a properly completed exemption 
certificate, BellSouth shall bill, and DPI shall pay all applicable taxes and fees. In 
the event that DPI believes that it is entitled to an exemption from and refund of 
taxes with respect to the amount billed prior to BellSouth’s receipt of a properly 
completed exemption certificate, BellSouth shall assign to DPI its rights to claim a 
refund of such taxes. If applicable law prohibits the assignment of tax refund 
rights or requires the claim for refund of such taxes to be fled by BellSouth, 
BellSouth shall, after receiving a written request from DPI and at DPI’s sole 
expense, pursue such refund cIaim on behalf of DPI, provided that DPI promptly 
reimburses BellSouth for any costs and expenses incurred by BellSouth in pursuing 
such refund claim; and, provided further, that BellSouth shall have the right to 
deduct any such outstanding costs and expenses front the amount of any refund 
obtained prior to remitting such refund to DPI or to deduct any such outstanding 
costs and expenses &om any mounts owed by BellSouth to DPI if no r e h d  is 
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obtained. DPI shall be solely responsible for the computation, tracking, reporting 
and payment of all taxes and fees associated with the services provided by DPI to 
its customers. 

1.3 DeDosit Policv. Prior to the inauguration of service or, thereafter, upon 
BellSouth’s request, DPI shall complete the BellSouth Credit Profde (BellSouth 
form) and provide information to BellSouth regarding DPI’s credit and b i a l  
condition. Based on BellSouth’s analysis of the BellSouth Credit Prof* and other 
relevant information regardiug DPI’s credit and ftnancial condition, BellSouth 
reserves the right to require DPI to provide BellSouth with a suitable form of 
security deposit for DPI’s account(s). If, hBellSouth’s sole discretion, 
circumstances so warrant and/or DPI’s gross monthly billing has increased by 
20%, BellSouth reserves the right to request additional security (or to require a 
security deposit if none was prcviously requested) and/or file a Uniform 
Commercial Code (UCC- 1) security interest in DPI’s “accounts receivables and 
proceeds”. 

i.3.1 Security deposit shall take the form of cash, an irrevocable letter of credit 
(BellSouth form), surety bond (BellSouth form) or, in BellSouth’s sole discretion, 
some other form of security proposed by DPI and accepted by BellSouth. Any 
such security deposit shaU in no way release DPl from its obligation to make 
complete and timely payments of its bffl(s). If BellSouth requires DPI to provide a 
security deposit, DPI shall provide such security deposit prior to the inauguration 
of service or within thirty (30) days of BellSouth’s request, as applicable. 
Security deposit request notices will be sent to DPI via certified mad or overnight 
delivery. Such notice period will start the day after t k  deposit request notice is 
rendered by certified mail or overnight delivery. Interest on a cash security deposit 
shall accrue and be applied or refunded in accordance with the terms in 
BellSouth’s GSST. 

1.3.2 Security deposits collected under this Section shall not exceed two (2) months’ 
estimated billing for services pursuant to this Agreement. Estimated billings are 
calculated based upon the monthly average of the previous six (6) months current 
billings, ifDPI has received service from BellSouth during such period at a level 
comparable to that anticipated to occur over the next six (6) months. If either DPI 
or BellSouth has reason to believe that the: level of service to be received during 
the next six (6) months will be materially higher or lower than received in the 
previous six (6) months, DPI and BellSouth shall agree on a level of estimated 
billings based on all relevant information 

I *3.3 In the event DPI fails to provide BellSouth with a suitable form of security deposit 
or additional security deposit as required herein, defaults on its account(s), or 
otherwise fails to make any payment or payments required under this Agreement in 
the manner and within the time required, service to DPI may be Suspended, 
Discontinued or Terminated in accordance with the terms of Section 1.5 below. 
Upon Termination of services, BeUSouth shall apply any security deposit to DPI’s 
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final bill for its account(s). If no bill is rendered to DPI, BellSouth shall, 
nevertheless, apply any security deposit to DPI’s outstanding balance. 

1.3.3.1 At least seven (7) days prior to the expiration of any letter of credit provided by 
DPI as security under this Agreement, DPI shall renew such letter of credit or 
provide BellSouth with evidence that DPI has obtained a suitable replacement for 
the letter of credit. If DPI fails to comply with the foregoing, BellSouth shall 
thereafter be authorized, in its sole discretion, to draw down the full amount of 
such letter of credit and utilize the cash proceeds as security for DPI accounts(s). 
If DPI provides a security deposit or additional security deposit h the form of a 
surety bond as required herein, DPI shall renew the surety bond or provide 
BellSouth with evidence that DPI has obtained a suitable replacement for the 
surety bond at least seven (7) days prior to the cancellation date of the surety 
bond. If DPI fails to comply with the foregoing, BellSouth shall thereafter be 
authorized, in its sole discretian, to take action on the surety bond and utilize the 
cash proceeds as security for DPI’s account(s). If the credit rating of any bonding 
company that has provided DPI with a surety bond provided as security hereunder 
has fallen below B, BellSouth will provide written notice to DPI that DPI must 
provide a replacement bond or other suitable security within fifteen ( 15) days of 
BellSouth’s written notice. If DPI fails to comply with the foregoing, BellSouth 
shall thereafter be authorized, in its sole discretion, to take action on the surety 
bond and u t k  the cash proceeds as security for DPI’s account(s). 
Notwithstanding anything contained in this Agreemnt to the contrary, BellSouth 
shall be authorized, in its sole discretion, to draw down the fill amount of any 
letter of credit or take action on any surety bond provided by DPI as security 
hereunder if DPI defaults on its account(s) or otherwise fails to make any payment 
or payments required under this Agreement in the manner and within the time, as 
required herein and apply the cash proceeds to any outstanding balance OR DPI’s 
accounts and utilize any remaining cash proceeds as security for DPI’s account(s). 

1,4 Pavment ResDonsibilitv. Payment of all charges will be the responsibility of DPI. 
DPI shall pay invoices by check or by utilizing wire transfer services or automatic 
clearing house services. DPI shall make payment to BellSouth for all services 
baed inchding disputed amounts. BellSouth will not become involved in billing 
disputes that may arise between DPI and DPI’s customer. 

1.4.1 Payment Due, Payment for services provided by BellSouth, not including disputed 
charges, is due on or before the next bill date. Information required to apply 
payments must accompany the payment. The information must notify BellSouth of 
Billing Account Numbers (BAN) paid; invoices paid and the amount to be applied 
to each BAN and invoice (Remittance Information). Payment is considered to 
have been made when the payment and Remittance Information are received by 
BellSouth. If the Remittance Information is not received with payment, BellSouth 
will be unable to apply amounts paid to DPI’s accounts. In such event, BellSouth 
shall hold such funds until the Remittance Information is received. If BellSouth 
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does not receive the Remittance Idormation by the payment due date for any 
account(s), late payment charges shall apply. 

Due Dates. If the payment due date falls on a Sunday or on a holiday that is 
observed on a Monday, the payment due date shall be the first non-holiday day 
following such Sunday or holiday. If the payment due date falls on a Saturday or 
on a holiday which is observed on Tuesday, Wednesday, Thursday, or Friday, the 
payment due date shaU be the last non-holiday day preceding such Saturday or 
holiday. If payment is not received by the payment due date, a late paynment 
charge, as set forth in Section 1.4. I .2, below, shall apply. 

Late Pavment, If any portion of the payment is not received by BelISouth on or 
before the payment due date as set forth above, or if any portion of the payment is 
received by BellSouth in funds that are not immediately available to BellSouth, 
then a late payment and/or interest charge shall be due to BellSouth. The late 
payment andor interest charge shall apply to the portion of the payment not 
received and shall be assessed as set forth in Section A2 of BellSouth’s GSST, 
Section B2 of the Private Lme Service Tariff or Sectid E2 of the BellSouth 
intrastate Access Services Tariff, or pursuant to the applicable state law as 
determined by BellSouth. In addition to any applicable late payment andor interest 
charges, DPI may be charged a fee for all returned checks at the rate set forth in 
Section A2 of BellSouth’s GSST or pursuant to the applicable state law. 

1.4.1.1 

1.4.1.2 

1.5 Discontinuing Service to DPI. The procedures for discontinuing service to DPI 
are as follows: 

1.5.1 In order of severity, SuspendlSuspension, Discontinue/D&continuance and 
Terminatnermination are defined as follows for the purposes of this Attachment: 

1.5.1 . t  SuspendlSuspension is the temporary restriction of the baed Party’s access to the 
ordering systems andlor access to the billed Party’s ability to initiate PIC-related 
changes. In addition, during Suspension, pending orders may not be completed 
and orders for new service or changes to existing services may not be accepted. 

1.5.1.2 DiscontinueAIiscontinuance is the denial of service by the billing Party to the billed 
Party that will result in the disruption and discontinuation of service to the billed 
Party’s customers, Additionally, at the time of Discontinuance, BeUSouth will 
remove any Local Service Freezes in place on the billed Party’s customers. 

1.5.2.3 Terminate/Termination is the disconnection of service by the b i g  Party to the 
billed Party. 

1 S.2  BellSouth reserves the right to Suspend, Discontinue or Terminate service in the 
event of prohibited, unlawful or improper use of BellSouth facilities or service, 
abuse of BellSouth facilities, or any other violation or noncompliance by DPI of 
the rules and regulations of BellSouth’s tariffs. 
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I S .3  Suspension. If payment of amounts due as described berein is not received by the 
bill date in the month after the original bill date, or thirty (30) days from the date 
of a deposit request in the case of security deposits, BtUSouth will provide written 
notice to DPI that services will be Suspended if payment of such amounts, and all 
other amounts that become past due before Suspension, is not received by wire 
transfer, automatic clearing house or cmhier’s check in the manner set forth in 
Section 1.4.1 above, or in the case of a security deposit request, in the manner set 
forth in Section 1.3.1 above: (1) within seven (7) days following such notice €or 
CABS billed services; (2) within fifeen (15) days following such notice for CRIS 
and IBS billed services; and (3) within seven (7) days following such notice for 
security deposit requests. 

The Suspension notice shall also provide that all past due charges for CRIS and 
IBS billed services, and all other amounts that become past due for such services 
before Discontinuance, must be paid within thirty (30) days from the date of the 
Suspension notice to avoid Discontinuance of CNS and IBS billed services. 

For CABS billed services, BellSouth will provide a Discontinuance notice that is 
separate from the Suspension notice, that all past due charges for CABS billed 
Services, and all other amounts that become past due for such services before 
Discontinuance, must be paid within thirty (30) days from the date of the 
Suspension notice to avoid Discontinuance of CABS billed services. ”his 
Discontinuance notice may be provided at the same time that BellSouth provides 
the Suspension notice. 

Discontinuance. If payment of amounts due as described herein is not received by 
the bill date in the month after the original bill date, BellSouth will provide written 
notice that BellSouth may Discontinue the provision of existing services to DPI if 
payment of such amounts, and aU other amounts that become past due before 
Discontinuance, including requested security deposits, is not received by wke 
transfer, automatic clearing house or cashier’s check in the manner set forth in 
Section 1.4.1 above or in the case of a deposit in accordance with Section I .3.1 
above, within thirty (30) days following such written notice; provided, however, 
that BellSouth may provide written notice that such existing services m y  be 
Discontinued within fifteen (15) days following such notice, subject to the criteria 
described in Section 1.5.4.1 below. 

1 S.3.1 

1.5.3.2 

1.5.4 

1 S.4.1 BellSouth may take the action to Discontinue the provision of existing senice 
upon fifteen (15) days from the day after Bemouth provides written notice of such 
Discontinuance if (a) such notice is sent by certified mail or overnight delivery; (b) 
DPI has not paid all amounts due pursuant to a subject bill(s), or has not provided 
adequate security pursuant to a deposit request; and (c) either: 

(1) BellSouth has sent the subject bill(s) to DPI within seven (7) business days of 
the bill date(s), verifiable by records maintained by BeUSouth: 
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i. in paper or CDROM form via the United States Postal Service (USPS), 
or 
ii. in magnetic tape form via overnight delivery, or 
iii. via electronic transmission; or 

(2) BeUSouth has sent the subject bill(s) to DPI, using one of the media descrkd 
in (1) above, more than thirty (30) days before notice to Discontinue service 
has been rendered. 

1 S.4.2 In the case of Discontinuance of services, all billed charges, as well as applicable 
disconnect charges, shall become due. 

DPI is solely responsible for n o t w g  the customer of the Discontinuance of 
service, If, within seven (7) days after DPl’s services have been Discontinued, 
DPI pays, by wire transfer, automatic clearing house or cashier’s check, all past 
due charges, including late payment charges, outstanding security deposit request 
mounts if applicable and any applicable restoral charges as set forth in Section A4 
of BellSouth’s GSST, then BeUSouth will reestablish service for DPI. 

1.5.4.3 

1.5.5 Termbation. If within seven (7) days after DPI’s service has been Discontinued 
and DPI has failed to pay aU past due charges as described above, then DPl’s 
service will be Terminated. 

2. Billing Disputes 

2.1 

2.2 

DPI shall electronically submit all biUing disputes to BellSouth using the form 
specified by BellSouth. In the event of a billing dispute, the Parties wiU endeavor 
to resolve the dispute within sixty (60) days of the notification date. Within eight 
(8) business days of BeUSouth’s denial, or partial denial, of the billing dispute, if 
DPI is not satisfied with BellSouth’s resolution of the billing dispute or if no 
response to the biliing dispute has been received by DPI by such sixtieth (60’) day, 
DPI must pursue the escalation process as outlimed in the Silljng Dispute 
Escalation Matrix, set forth on BellSouth’s Interconnection Services Web site, or 
the billing dispute shall be considered denied and closed. If, after escaIation, the 
Parties are unable to reach resolution, then the aggrieved Party, if it elects to 
pursue the dispute shall pursue dispute resolution in accordance with General 
Terms and Conditions. 

For purposes of this: Section 2, a billing dispute means a reported dispute 
submitted pursuant to Section 2, I above of a specific amount of money actuaUy 
billed by BellSouth within twelve (12) months of the submission of such dispute. 
DPI agrees to not submit billing disputes for amounts biUed more than twelve (12) 
months prior to submission of a b- dispute filed for amounts billed. The billing 
dispute must be clearly explained by DPI and supported by written documentation, 
which clearly shows the basis for disputing charges. Disputes that are not clearly 
explained or those that do not provide complete information may be rejected by 
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BellSouth. Claims by DPI for damages of any kind will not be considered a billing 
dispute for purposes of this Section. If BellSouth resolves the bmg dispute, in 
whole or in part, in favor of DPI, any credits and interest due to DPI as a result 
therof shall be applied to DPI's account by BellSouth upon resolution of the billing 
dispute. 

3. 

3.1 

3.2 

3.3 

3.4 

3.5 

3.5.1 

3.5.2 

3.5.3 

Non4nterCompany Settlements 

Direct Participants are Telecommunications carriers that exchange data directly 
with other Direct Participants via the Centralized Message Distribution System 
(CMDS) Data Center (Direct Participant) and may act as host companies (Host) 
for those Telecommunications carriers that do not exchange data directly via the 
C M D S  Data Center. 

The Non-InterCompany Settlemnts (NICS) is the national system administered by 
Telcordia that is used in the settlement of revenues for calls that are originated and 
billed by two (2) different local exchange carriers (LEC) within a single Direct 
Participant's territory to another for billing. NICS applies to calls involving 
another LEC where the Earning Company and the Billing Company are located 
within BellSouth's territory. 

In association with message distribution service:, BellSouth will provide DPI with 
associated intercompany settlements reports as appropriate. 

Notwithstanding anythmg in this Agreement to the contrary, in no case shall either 
Party be liable to the other for any direct or consequential damages incurred as a 
result of the obligations set out in this Section 3. 

Intercomanv Settlements Messages 

Intercompany Settlements Messages facilitate the settlement of revenues 
associated with traffic originated from or billed by DPI as a facilities based 
provider of local exchange Tdecommmications Services. 

BellSouth will receive the monthly NICS reports from Telcordia on behalf of DPI 
and will distribute copies of these reports to DPI on a monthly basis. 

Through NICS, BellSouth will c o k t  the revenue earned by DPI within the 
BellSouth territory from another LEC also within the BellSouth tenitory where the 
messages are b&d, less a per message billing and collection fee of five cents 
($0.05):, on behalf of DPI. BellSouth will remit the revenue bitled by DPI within 
the BelISouth region to the LEC also within the BellSouth region, where the 
messages originated, less a per message billing and collection fee of five cents 
($0.05). These two (2) amounts will be netted together by BellSouth and the 
resulting charge or credit issued to DPI via a CABS ruiscellaneous bill on a 
monthly basis in arrears. 

Version: 4406 Standard ICA 
11/30/06 
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3.5.4 BellSouth and DPI agree that monthly netted amounts of less than fifty dollars 
($50.00) will not be settled. 

Version: 4406 Standard ICA 
11/30/06 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. P-100, SUB 72b 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Implementation of Session Law 2003-91, ) 
Senate Bill 814 Titled “An Act to Clarify the ) 
Law Regarding Competitive and Deregulated ) REGARDING PROMOTIONS 
Offerings of Telecommunications Services” ) 

ORDER RULING ON MOTION 

BY THE COMMISSION: On June 25, 2004, the Public Staff filed a Motion for 
Order Concerning Eligibility for One-Day Notice and ILECs’ Obligations to Offer 
Promotions to Resellers. On July 7, 2004, the Commission issued an Order Seeking 
Comments on the Public Staff‘s Motion Regarding Promotions with initial comments due 
no later than August 6, 2004 and reply comments August 24, 2004. The following 
parties or groups of parties filed timely initial comments: the Public Staff; BellSouth 
Telecommunications, Inc. (BellSouth); Time Warner Telecom of North Carolina, L.P., 
US LEC of North Carolina, Inc., and Southeastern Competitive Carriers Association 
(collectively, the ”Joint Commenters”); and ALLTEL Carolina, Inc., Carolina Telephone 
and Telegraph Company, Central Telephone Company, and Verizon South Inc. 
(collectively, the “I LECs”). 

By Supplemental Order issued on August 24, 2004, the Commission granted the 
Public Staffs Motion for an extension of time until August 31, 2004, for all parties to file 
reply comments. The following parties filed timely reply comments: the Public Staff, 
BellSouth, Verizon South Inc. (Verizon), and Carolina Telephone and Telegraph 
Company (Carolina) and Central Telephone Company (Centml) (collectively, “Sprint”). 

PUBLIC STAFF’S MOTION 

The Public Staffs Motion sought the Commission’s further guidance on the 
proper construction of the provision in G.S. 62-133.5(f) authorizing the filing on one 
day’s notice and without Commission approval of 

any promotion or bundled service offering for residence or business 
customers involving both regulated and nonregulated services that feature 
price discounts that apply exclusively to services not regulated by the 
Commission. 

G.S. 62-1 33.5(f). Specifically, the Public Staff sought guidance on construction of the 
statutory language as it relates to matters regarding promotional discountshonregulated 
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service as set forth below. In addition, the Public Staff sought guidance, also as set 
forth below, on the application of the resale obligation created by TA96. 

A. Promotional DiscountslNonregulated Service 

I )  Are gift cards, checks, coupons for checks or similar types of benefits 
promotional discounts or nonregulated services, as CarolinaKentral have contended? 

The Public Staff argued that bill credits, gift cards, checks or coupons offered to 
customers by a company’s regulated business as a promotion to encourage 
subscription to a regulated service are promotions featuring price discounts. When 
inducements such as gift cards are given in exchange for subscription to both regulated 
and nonregulated services, the customer effectively receives a price discount even 
though the company’s tariffed price for the regulated service remains unchanged. It is 
irrelevant whether the cost of the telecommunications service is directly affected or the 
customer reduces his expenses elsewhere through use of a gift card, check or coupon. 
The Public Staff further stated that gift card type promotions 3re not telecommunications 
services. 

The Joint Cornrnenters noted that, while not “services” according to the 
definition in G.S. 62-3(27), gift cards, checks, coupons and similar incentives are 
discounts offered to induce customers to purchase certain specified services, In order to 
invoke the one-day notice provision of Section 62-1 33.5(f) applicable when a discount 
applies solely to nonregulated services, the company offering the promotional discount 
has the burden of establishing that such discount applies only to the nonregulated 
portion of a mixed or bundled regulatedlnonregulated service offering. 

BellSouth contended that gift cards, checks, coupons for checks and similar 
types of benefits are marketing incentives. According to BellSouth, such incentives are 
not telecommunications services, nor are they promotional discounts, since customers 
are not provided a reduction, Le., a discount, from the retail price of the service(s) 
offered in conjunction with the incentive(s). 

According to the ILECs, gift cards, checks, coupons for checks and similar types 
of benefits are themselves nonregulated services. Sprint maintained in its reply 
comments that any services, such as gift cards, checks or check coupons, not 
contained in Carolina’s and Central’s General Subscriber Services or Intrastate Access 
Tariffs are not regulated by the Commission and are, therefdre, nonregulated services. 
Verizon noted in its reply comments that gift cards, checks and coupons are marketing 
incentives, not regulated services. Verizon further stated that gift card type incentives 
cannot be considered promotional discounts because they cannot be used to reduce 
the retail price a customer pays for regulated services. 

2 
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DISCUSSION OF QUESTION A- I  

The Commission agrees with the Joint Commeniers and the Public Staff 
inasmuch as they argued (1) that gift cards, checks, check coupons and similar benefits 
offered as an inducement to purchase telecommunication services are not themselves 
services (regulated or nonregulated) offered by a public utility, and (2) that such 
inducements are promotional discounts nonetheless. The Commission is persuaded 
that anything of economic value paid, given, or offered to a customer to promote or 
induce purchase of a bundled service offering of both regulated and nonregulated 
telecommunications services is a promotional discount. Gift cards and similar benefits 
or incentives are not services offered by a public utility and they are not being offered by 
local exchange carriers as either regulated or nonregulated services. However, when 
such benefits are offered to induce the purchase of regulated and/or nonregulated 
services these benefits are promotional discounts. While the retail price to the customer 
of neither the regulated or nonregulated portions of the bundle is necessarily lowered as 
part of gift card type promotions, the customer nevertheless receives the offered bundle 
for a savings because the gift card, check, coupon for check, or other thing of value 
provided returns value to the customer for the purchase of a bundle. The customer 
does not receive this savings or value unless he purchases the specified bundle 
associated with the promotion. Thus, because the savings or benefit is received only in 
exchange for the purchase of the bundle, the bundle is in effect discounted to the 
customer by the amount of the monetary benefit or thing of value provided in return.‘ 

2) If such benefits are promotional discounts rather than nonregulated services, in 
what cases are the promotional discounts considered ‘price discounts that apply 
exclusively to services not regulated by the Commission”? 

The Public Staff argued that, only when the benefit of promotional discounts is 
funded solely from nonregulated operations of the local exchange carrier, are such 
discounts price discounts that apply exclusively to services not regulated by the 
Commission. The Public Staff stated that since the statute restricts the one-day notice 
provision to cases in which price discounts apply exclusively to services not regulated 
by the Commission, the burden rests on the company offering the promotional discount 
to establish that the promotional discount applies exclusively to nonregulated services, 
i.e, is funded from nonregulated operations, The Public Staff commented that a bundle 
typically has one price for two or more services, making it impossible to discern, without 
further information, which services in the bundle have been discounted. 

The Joint Commenters implicitly agreed that a price discount applies 
exclusively to nonregulated services when a promotion is funded solely from 
nonregulated service offerings and the revenue from the regulated portion of a mixed 
offering is “booked” at the full retail rate or value. The Joint Commenters stated that to 

’ Also, as discussed below in Part B of this Order, the real price of the service eventually 
becomes the retail price minus the value received for purchasing the service, Le., the price is discounted 
by the value received. After a promotion is offered for a long enough period of time, the tariffed retail 
price is then no longer the real price. 
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the extent a LEC seeks to invoke the one-day notice provision of G.S. 62-133.5(f) with 
respect to gift card type incentives, the burden should be on the LEC to demonstrate 
that the promotional discount generated by the incentive is solely applied to (charged 
against) the nonregulated portion of any mixed bundle of regulated and nonregulated 
services. According to the Joint Commenters, if the regulated portions of a bundled 
offering are accounted for or “booked” at less than the retail value of the regulated 
services, then the discount does not apply exclusively to nonregulated services and the 
one-day notice provision of G.S. 62-1 33.5 is not applicable to the LEC’s promotion. 

BellSouth stated that since these benefits are not promotional discounts, 
Question A-2 is not applicable. 

The ILECs also found Question A-2 inapplicable since they argued that gift card 
type benefits are not promotional discounts, but are nonregulated marketing incentives. 
However, the ILECs, Verizan and Sprint suggest that if a promotion is found to feature a 
price discount for subscription to a bundled service offering of regulated and 
nonregulated services, and the offering company does not lower or in any way alter the 
price for the regulated service portion of the bundle, it is fairly simple to determine that 
the discount for the promotional offering was applied exclusively to the nonregulated 
service. Therefore the one-day notice of Section 133.5(f) would apply to the promotion. 

DISCUSSION OF QUESTION A-2 

Promotional discounts are considered “price discounts that apply exclusively to 
services not regulated by the Commission” when the benefit of the discount is funded 
solely from or charged against the nonregulated operations of the local exchange 
carrier. The LEC2 is entitled to invoke the one-day notice provision of G.S. 62-133.5(f) 
when the promotional discount is not used to lower retail revenues of any regulated 
service offered as part of a mixed bundle, but is instead applied to or accounted for 
against revenues for nonregulated services contained in the bundle. 

3) Does the source of the discount offered in a promotion, Le., from regulated or 
nonregulafed operations or bofh, determine whefher a one- or five-day notice is required 
if the promotion otherwise qualifies as a one business-day promotion? 

The Public Staff stated that, if the price of the regulated and nonregulated 
services in the bundle is lower than the sum of the individual prices, it is reasonable to 
conclude that the price of one or more of the services in the bundle has been 
discounted. The Public Staff argued that additional information is needed to confirm that 
such a discount was applied only to the nonregulated service(s) in the bundle. In some 
cases, the nonregulated services are not available individually, so it is not always 
possible to determine the price of the individual services. The Public Staff believes that 
the regulated company has an obligation to specify whether the marketing incentive or 
price discount is provided by or charged against regulated or nonregulated operations. If 

The Commission uses the tern “LEC” to refer to local exchange carriers, including competing 2 

local providers, unless otherwise stated. 

4 
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the regulated operations of the company will record the tariffed price of the regulated 
service as revenue (or, conversely, if the cost of the promotion is not recorded as a 
regulated expense), it is reasonable to conclude that the price discount has been taken 
only on the nonregulated service(s) in the bundle, qualifying the promotional offer for the 
one business day notice provision. Otherwise, an ILEC bundle or promotion must be 
made under the five business-day provision of the ILEC tariffs. Specification of the 
source of the price discount is a reliable, determinative factor for ensuring that notice of 
the promotion or bundle has been properly filed. 

The Joint Commenters stated that in order to use the one-day notice provision, 
the company offering the promotional discount has the burden of showing that the 
exclusive source of funding for any promotional discount offered as an incentive to 
purchase a mixed bundle is nonregulated service operations. The Joint Commenters 
believe the source should be identified through accounting records that will show 
whether any discount was applied to or accounted for against regulated service 
operations or nonregulated service operations. 

BellSouth emphasized that it is not the accounting treatment of the benefit or 
marketing incentive that determines the proper notice period, but whether a price 
discount is being offered. BellSouth maintained that gift cara type promotions are mere 
incentives and do not provide price discounts against the services offered, since such 
promotions do not impact or reduce the retail price of the bundled service package 
purchased by the customer. 

The ILECs again stated that the only necessary test for determining whether 
there is a discount applicable exclusively to the nonregulated services in a mixed bundle 
is to determine whether the price for any regulated services in the bundle has been 
lowered. If the price for a regulated service has been lowered, a five-day notice filing is 
required. If a price discount is present without any lowering of the regulated price, the 
Commission must determine that the discount was applied exclusively to the 
nonregulated service in the bundled offering and that one-day notice to the Commission 
of the promotion is all that is required. The ILECs maintained that if services in a bundle 
or promotion offered by a company operating under price regulation include any 
nonregulated service, there should be no consideration of the source of the funds for 
the promotion or discount. 

DISCUSSION OF QUESTION A-3 

Whether a new promotion featuring a price discount applies exclusively to 
services not regulated by the Commission is what determines whether a LEC is entitled 
to invoke the one-day notice provision of G.S. 62-133.5(f). Accordingly, the real 
question raised by the Public Staffs Motion is whether the source of funding for a 
promotional discount must come from nonregulated service operations in order for a 
LEC to establish that the featured promotional price discount applies exclusively to 
services not regulated by the Commission. The Commission believes, as argued by the 
Public Staff and the Joint Commenters, that the source of funding for any promotional 

5 
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discount is determinative of whether the discount “applies exclusively to services not 
regulated by the Commission.” If the discount is funded in whole or in part by charging 
it to a regulated service or the regulated service operations, then it would not apply 
exclusively to nonregulated services or operations and the LEC offering the promotion 
would not be entitled to avail itself of the one-day notice provision. 

4) If the source of the discount determines whether a one- or five-day notice is 
required, should the Commission require that (a LEC] specify in its filing whether the 
benefit offered in conjunction with a promotion is funded by nonregulated operations, 
regulated operations, or both so thaf the Public Staff can determine whether the 
promotion is properly filed? 

The Public Staff in effect argued that if the source of funding is determinative of 
whether a promotion “appl[ies] exclusively to services not regulated by the Commission” 
and therefore the Commission need only receive one day’s notice prior to the effective 
date of the promotion, then the Commission’s Order dated January 2, 2004 must be 
expanded to include a specification of the source of the funding for the promotional 
discount. The Public Staff claimed that without further information from companies 
regarding the source of a promotional discount, the Public Staff and Commission are 
unable to monitor promotions and to ensure that the proper amount of notice has been 
given. 

The Joint Commenters requested the Commissicn to impose upon LECs 
seeking to invoke the one-day notice provision in G.S. 62-133.5(f) the requirement that 
their notices contain more specific information in support of their filings made pursuant 
to the one-day notice provision of the statute. The Joint Commenters proposed a rule 
that would address the LEC’s internal accounting procedures as they may relate to 
G.S. 62-1 33.5(f). The Joint Commenters stated that without the adoption of appropriate 
and detailed protective mechanisms and guidance concerning LEC bundling and 
promotions, the one-day notice provision is extremely difficult to administer and could 
lead to anticompetitive behavior. 

BellSouth argued that the source of funding does not determine the proper 
amount of notice and that it is not required by any statute or rule to give any notice of 
marketing incentives. BellSouth reiterated that gift card promotions are marketing 
incentives-not promotional discounts that impact the retail price of any service. 
Because these types of promotions are not discounts, they do not require any notice 
whatsoever pursuant to any North Carolina statute or rule. However, BellSouth stated 
that it “does not object generally to providing information indicating whether marketing 
incentives [such as gift card promotions] are funded by regulated and/or non-regulated 
operations . ” 

The ILECs opposed the imposition of any requirement that LECs provide 
information in addition to that required by the Commissions Order dated January 2, 
2004. The ILECs stated that any requirement by the Commission of anything more than 
a statement from carriers describing the promotional/bundled service offerings, and the 

6 



Exhibit PLF-4 
Page 7 of 18 

dates during which those offerings would be made available, would suggest that 
Commission has approval authority not provided for in G.S. 62-1 33.5(f). Further, the 
ILECs suggested that the Commission’s Order dated January 2, 2004 requires more 
information in notices of promotional offerings than the statute requires. In its reply, 
Sprint answered that the Commission should not require LECs to provide any additional 
information regarding the funding source for a promotion. Sprint noted that perhaps the 
Public Staffs proposal may be justified for those companies which are rate of return 
regulated. However, examination of a price regulated company’s financial accounting 
by the Public Staff is not required or appropriate. 

DISCUSSION OF QUESTION A-4 

While, as discussed above, the Commission finds the source of funding for 
promotional discounts, such as gift cards, relevant to the determination of whether a 
discount applies exclusively to the nonregulated services in a mixed bundle of services, 
thereby qualifying the promotion for the one-day notice requirement, the Commission 
rules that there is no need to expand its Order dated January 2, 2004, regarding the 
content of notices provided under G.S. 62-133.5(f). Pursuant to the statute at issue, a 
LEC is not entitled to give the Commission one business day’s notice unless the 
promotion or bundled service offering (I) involves both regulated and nonregulated 
services and (2) features a price discount that applies exclusively to the nonregulated 
services. Therefore, the Commission need not impose a requirement that the LEC 
specify the funding source for its promotion in its one-day notice filing. When a LEC 
purports to file a one-day notice pursuant to G.S. 62-133.5(f) for a promotional offering 
involving both regulated and nonregulated services, it is representing that any discount 
applies exclusively to nonregulated services, Le., that it has chosen to fund any discount 
from its nonregulated operations. 

Thus, as argued by the ILECs, if a LEC provides the Commissian with one-day 
notice of a promotion and a price discount is present without any lowering of the 
regulated price, the Commission will view the one-day notice as the LEC’s 
representation that the discount was applied exclusively to the nonregulated service in 
the bundled offering in accordance with the reasoning of this Order. The Commission’s 
decision does not impose internal accounting procedures on the LECs; rather, by 
submitting a one-day notice under G.S. 62-133.5(f), a LEC, on its own volition, has 
elected to fund its promotion from its nonregulated operations. The Commission still 
believes, as asserted by the Public Staff in earlier comments when the Commission was 
initially requested to adopt rules related to the notice required under G.S. 62-133.5(f), 
that imposing unnecessary “rules” or requirements on notices for promotions and 
bundled service offerings could make it more difficult and more time-consuming for 
LECs than the Legislature intended when it enacted the one-day notice provision and 
exempted these types of offerings from the Commission’s approval authority. 

In sum, the Commission finds that companies who avail themselves of the one- 
day notice provision of G.S. 62-1 33.5(f) necessarily represent that any promotional 
discount applies exclusively to the nonregulated portion of a mixed bundle, and that any 

7 
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such discount given for the purchase of a mixed bundle will be funded, accounted for or 
applied against only the nonregulated portion of the bundle. Therefore, for all regulatory 
purposes and required filings, regulated companies must assign the full tariff rate to 
sales of (or revenues from) regulated services that were subscribed to as a result of 
promotional discounts involving bundled offerings of both regulated and nonregulated 
 service^.^ LECs who invoke the one-day notice provision should keep records 
regarding the funding of their promotion and be mindful that they are subject to audit. 
See G.S. 62-51 I 

B. Resale Obligation 

I )  If a LEC offers a benefit in the form of a check, a coupon for a check, or anything 
else of value for more than ninety days to incent subscription or continued subscription 
to a regulated service, is it required that the benefit be offered to resellers in addition to 
the reseller discount? 

The Public Staff alleges that BellSouth’s 1FR + 2 Cash Back promotion, which 
provides subscribers with a $1 00 check for subscribing to cei’tain services, is implicated 
by Question B-I. The Public Staff argued that when inducements such as gift cards are 
offered to promote new or continued subscriptions to regulated telecommunications 
services, the regulated services are discounted. The resulting discount, brought about 
by the inducing promotion, should be available to resellers at the discounted resale rate 
whenever the promotion is offered for more than 90 days. The FCC’s Local 
Competition Order makes no distinction between charging a reduced price for service, 
and charging the standard tariff rate while awarding the customer with a check or a 
coupon for a check. 

The Joint Commenters declined to take a position with respect to resale 
obligations related to gift card type promotions offered for the purchase of bundles of 
both regulated and nonregulated services. 

BellSouth stated that gift cards, coupons, etc. are not telecommunications 
services and therefore are not subject to the resale obligation of TA96. Gift card type 
promotions are marketing tools that do not provide end-user customers with a reduction 
of the price of the ILEC’s services. 

The ILECs argued that marketing incentives, gift cards, checks, coupons for 
checks, and similar incentives are not telecommunications services and are not subject 
to the resale requirements of the Act. Sprint reiterated that the obligation to resell 

The Commission notes that it is not concerned with the rate of return of price regulated 
companies such as the ILECs who filed comments. However, inquiring into the source of funding for 
purposes of applying G.S. 133.5(f) is not the same as inquiring into a company’s rate of return. The 
Commission’s interest is not in a company’s margins or profits or in any particular amount of reduction of 
revenues; the Commission’s interest is in whether the costs (no matter the amount) of a given promotion 
were applied to nonregulated services. 

8 
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services does not extend to nonregulated services (Le.’ incentives, gift cards, checks 
etc.) offered with regulated services. 

DISCUSSION OF QUESTION B-‘ 

At the outset, the Commission notes that Question B-I does not address mixed 
bundles of regulated and nonregulated services. Instead, Question B-1 is directed to 
promotions that offer a gift such as a gift card or a check for cash in exchange for 
subscribing to regulated services. 

Section 251(c)(4) of TA96 addresses the extent to which an ILEC may restrict 
resale of its retail telecommunications services. Section 251 (c)(4) requires an ILEC “to 
offer for resale at wholesale rates any telecommunications service that the carrier 
provides at retail to subscribers who are not telecommunications carriers.” This Section 
further requires ILECs “not to prohibit, and not to impose unreasonable or discriminatory 
conditions or limitations on, the resale of . . I telecommunications service” provided at 
retail to end-user subscribers. Section 252(d)(3) provides that wholesale rates are to be 
determined on the basis of rates charged to subscribers. 

While gift cards, check coupons and other similar promotions or incentives 
offered for the purchase of a regulated telecommunications service are not themselves 
services that ILECs offer at retail from their tariffs, they are promotional offerings for 
telecommunications services. Promotional offerings are subject to the limitations and 
conditions set forth by the FCC. In 7 948 of its Local Competition Order4, the FCC 
stated that Section 251 (c)(4)’s requirement that ILECs reseil retail telecommunications 
services 

makes no exception for promotional or discounted offerings, including 
contract and other customer-specific offerings. We therefore conclude that 
no basis exists for creating a general exemption from the wholesale 
requirement for a// promotional or discount service offerings made by 
incumbent LECs. [Emphasis added.] A contrary result would permit 
incumbent LECs to avoid the statutory resale obligation by shifting their 
customers to nonstandard offerings, thereby eviscerating the resale 
provisions of the 1996 Act. In discussing promotions here, we are only 
referring to price discounts from standard offerings that will remain available 
for resale at wholesale rates, /.e., temporary price discounts. 

The Commission interprets 7 948 of the FCC’s Local Competition Order to mean 
that an ILEC’s duty to resell telecommunications services it offers at retail does not 
exclude an ILEC’s promotional offerings. The FCC clearly stated that any other 
conclusion would allow ILECs routinely to create promotions or nonstandard offerings 
just to avoid their resale obligation. The FCC was concerned that ILEC promotions 
could become de facto standard offerings that would not be made available to resellers 

In the Matter of Implementation of the Local Competition Provisions in the Telecommunications 
Act of 1996, (CC Docket 96-98); First Report and Order, FCC No. 96-325, 11 FCC Rcd 15499 (rel. 
August 8, 1996) (“Local Competition Order”). 

4 
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and would therefore undercut the duty to resell retail services to resellers at wholesale 
rates. The FCC’s statement that the subject of its discussion on promotions referred to 
“price discounts from standard offerings that will remain available for resale at 
wholesale rates, Le., temporary price discounts,” does not define or limit the term 
“promotion,” as used by the FCC in its Order, to a reduction from the retail price of a 
tariffed service. Rather, the FCC was speaking to the temporary nature of a promotion. 
The term “promotion” in the context of a sale or advertising campaign usually refers to 
an opportunity or offer that is temporary or short-term, rather than one that is more 
permanent or l~ng-lasting.~ The FCC distinguished a promotional price discount from a 
“standard offering” that would remain available for sale at retail and therefore available 
for resale at the wholesale rate. Contrasted with a promotional offering, a standard 
offering is one that is of a more permanent, long-lasting nature. When the reference to 
a promotion as a price discount is read in context, the Commission believes it is clear 
that the FCC was not stating that a promotion exists only when there is a reduction or 
discount of the retail price of a telecommunications service.‘ 

The Commission’s interpretation of 7 948 of the FCC’s Order is supported by the 
Order’s next paragraph. In 7 949, the FCC immediately began a discussion of whether 
“short-term promotional prices” are “retail rates.” Since resale wholesale rates are 
based on retail rates, state commissions setting wholesale rates must know if the rates 
for promotions, Le., short-term prices, are “retail rates” that are to he discounted to the 
wholesale rates that ILECs must offer to resellers. Because TA96 does not define 
“retail 

Thus, 

rates,” the FCC interpreted the meaning of the term as follows: 

In view of this ambiguity, we conclude that “retail rate” should be interpreted 
in the light of the pro-competitive policies underlying the 1996 Act. We 
recognize that promotions that are limited in length may serve 
procompetitive ends through enhancing marketing and sales-based 
competition and we do not wish to unnecessarily restrict such offerings. We 
believe that, if promotions are of limited duration, their procompetitive 
effects will outweigh any potential anticompetitive effect. We therefore 
conclude that short-term promotional prices do not constitute retail rates for 
the under1 ing services and are thus not subject to the wholesale rate 
obligation. Y 

short-term promotional prices or nonstandard offerings are not the “retail rate” for 
purposes of establishing the wholesale rate. If a promotion is offered for an indefinite 
extended period of time, at some point it starts to become or look more like a standard 

The Cornmission’s interpretation is supported by the FCC’s opinion and order in h the Matter of 
American Communications Services, /nc.,(CC Docket 97-100); FCC No. 99-386, 14 FCC Rcd 21579 (rel. 
December 23, 1999), 41, 51 (noting that phrases such as “service packages” and “trial offerings” 
connote an element of a temporary price discount). 

The FCC’s use of the phrase “all promotional or discount service offerings” in 7948 of the Local 
Competition Order implies a distinction between a promotional service offering and a discount service 
offering. That is to say, the FCC appears to have contemplated that an ILEC could offer a promotion that 
would not necessarily result in a reduced service price per se. 

6 
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retail offering that should be subject to the duty to resell at the wholesale rate. 
Cognizant of this situation, the FCC made a determination as to when a promotional 
price ceases to be short-term and must be treated as the retail rate to be used in 
calculating the wholesale rate. 

We believe that promotions of up to 90 days, when subjected to the 
conditions outlined below, will have significantly lower anticompetitive 
potential, especially as compared to the potential procompetitive marketing 
uses of such promotions. We therefore establish a presumption that 
promotional prices offered for a period of 90 days or less need not be 
offered at a discount to resellers. Promotional offerings greater than 90 
days in duration must be offered for resale at wholesale rates pursuant to 
251 (c ) (~) (A) .~  

Despite the ILECs’ argument that gift card type promotions are incentives and/or 
marketing tools used to distinguish their services in the marketplace, these promotions 
are in fact promotional offers subject to the FCC’s rules on  promotion^.^ While these 
promotional offerings are not discount service offerings per se because they do not 
result in a reduction of the tariffed retail price charged for the regulated service at the 
heart of the offerings, they do result in a savings to the customers who subscribe to the 
regulated service. The longer such promotion is offered, the more likely the savings will 
undercut the tariffed retail rate and the promotional rate becomes the “real” retail rate 
available in the marketplace. The promotion reduces the subscriber’s cost for the 
service by the value received in the form of a gift card or other giveaway. The tariffed 
retail rate would, in essence, no longer exist, as the tariffed price minus the value of the 
gift card received for subscribing to the regulated service, i.e., the promotional rate, 
would become the “real” retail rate. Thus, the ILEC could use the promotion as a 
de facfo rate change without changing its tariff pricing. The FCC hoped to avoid this 
situation, where the promotional rate competes with the tariffed price for a long or 
indefinite period of time, by defining the point at which the promotional rate would 
become a retail rate to be discounted for resale as the 91“ day the promotion is 
available to end-users purchasing a particular telecommunications service. In other 
words, the FCC decided that after 90 days, resellers are entitled to the promotional rate 
(the “real” retail rate) minus the wholesale discount. 

Therefore, pursuant to TA96, in order for a gift card type promotion not to require 
an adjustment to the resale wholesale rate (caused by the fact that the retail price has in 
effect been lowered), such a promotion must be limited to 90 days, unless the ILEC 
proves to the Commission that not applying the resellers’ wholesale discount to the 

Local Competition Order, 7 950. 
See In re AT&T Communications of the Southern States, Inc., Docket No. 960833-TP, PSC-96- 

1579-FOF-TP (Fla. P.S.C. 1996); In re AT&T Communications of the Southern States, Inc., Docket No. 
6801-U (Ga. P.S.C. 1996); In re Sprint Cornmimications Company, L.P., Case No. TO-97-124 (Mo. 
P.S.C. 1997); In re US West Communications, Inc., Docket No. 70000-TT-98-379, Record No. 3992, 
(Wyo. P.S.C. 1999) (rejecting similar “marketing tool”/”marketing expense” arguments offered by ILECs to 
avoid resale obligation with regard to promotions). 
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promotional offering is a reasonable and nondiscriminatory restriction on the ILEC's 
resale obligation." 

Does the record before the Commission sufficiently establish that it is reasonable 
and nondiscriminatory for ILECs not to apply the wholesale discount to the promotional 
rate for gift card type promotions? The Commission finds it extremely noteworthy that 
while its Order seeking comments on the questions raised by the Public Staffs Motion 
was served on companies authorized to resell local service in North Carolina, no 
resellers filed comments addressing the ILECs' resale obligation with respect to 
promotional offerings. This absence of comment would appear to suggest that the 
reseller community believes competition will not be stifled or unduly harmed by gift card 
type promotions such as the one presently being offered by BellSouth since 
June 29, 2004 and scheduled to run until March 31, 2005. Although the resellers 
offered no comments, ILECs such as BellSouth commented that they offer these type 
promotions precisely because there is robust competition they are trying to meet by 
distinguishing their services with gift card type promotions. While these promotions do 
provide a savings and therefore a type of discount to subscribers, they do not in fact 
lower the charge to the subscribers for the regulated services purchased. Therefore, 
the Commission believes these promotions do not have the same degree of 
anticompetitive effect that a direct discounting of the retail price would have on the 
reseller market. Some customers will likely subscribe to the regulated service offering 
at the retail rate, although the gift received (particularly a gift card) may have little value 
to them.'' Furthermore, the ILECs continue to resell the regulated services offered in 
their promotions to resellers, reducing the retail rate for these services by the amount of 
the applicable wholesale discount. Hence, the ILECs argue they are meeting their 
statutory obligation to resell their retail telecommunication services; resellers are not 
being prevented from reselling these services. Moreover, after purchasing services 
from the ILECs at the wholesale discount rate (a rate made possible by excluding ILEC 
marketing costs from the resale price), resellers may resell these services to end-users 
and may offer promotional inducements at their own expense whether or not the ILECs 
offer such promotions. In fact, ILECs have argued that their promotions are in response 
to promotions (fee waivers and the like) offered by resellers. Finally, to the extent that 
these gift card promotions are for a reasonably limited duration and are not offered 
consecutively, their procompetitive effects in a market that is more competitive than it 
was in 1996 when the Local Competition Order was issued will likely outweigh the 
ant icompetitive effects. 

Given that there has been no opposition to gift card type promotions from the 
reseller community, the Commission is reluctant to establish a rule that the benefit of 
these promotions must be offered to resellers in addition to the reseller discount. To the 
contrary, given the absence of opposition, the Commission is persuaded by the 
arguments put forth by the ILECs. Although the Commission believes that restrictions 
on resale obligations must be considered on a promotion-by-promotion basis, some 

l o  47 C.F.R. 0 51.613(b). 
For example, BellSouth commented that some customers accepting gift card type promotions 11 

never use the gift card or coupon for check, etc. 

12 
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restrictions on resale of some gift card type promotions that run for more than 90 days 
may be proven to be reasonable and nondiscriminatory. While promotions must be 
analyzed individually for their anticompetitive effects, the Commission finds that, upon 
proof that it is reasonable and nondiscriminatory not to offer the benefit of a promotion 
offered for more than 90 days to resellers, ILECs will not be required to provide such 
benefit to resellers in addition to the established reseller wholesale discount. However, 
ILECs should be mindful that resale restrictions on unreasonably long, unlimited or 
permanent promotions that compete with and undercut the tariffed retail rice for 
services would gut the resale obligation of TA96 and will be held unreasonable. E 

With regard to BellSouth’s 1FR + 2 Cash Back promotion, based on the 
Commission’s current knowledge, the Commission would be inclined to find that a 
restriction on resale is reasonable and non-discriminatory. Resellers have not 
complained or asked the Commission to find the restriction unreasonable or harmful to 
competition. Resellers have not been precluded from restlling the regulated service 
and are able to purchase the service at the tariffed rate minus the wholesale discount. 
The wholesale discount was, in part, set by deducting ILEC marketing expenses from 
the ILECs’ costs for the regulated service-at least in part a recognition that resellers 
would have their own marketing expenses. Resellers remain free to offer, at their own 
expense, promotional inducements to customers who purchase the tariffed service(s) 
from them. Although the Commission would ordinarily be concerned about a promotion 
in competition with the tariffed offering for a nine-month period (from June to March), 
BellSouth’s promotion will be offered for a limited time, and the resellers’ apparent 
disinterest or indifference would tend to persuade the Commission that, at least with 
respect to 1FR + 2 Cash Back, the anti-competitive effects caused by a nine-month 
promotion that is unavailable to resellers are outweighed by the procompetitive effects. 

2) Is an ILEC offering a bundle of regulated and nonregulated services for more 
than ninety days obligated to offer the bundle, the regulated portion of the bundle, or 
both to resellers during the term of the promotion or, as BellSouth has contended, is no 
part of such a bundle subject to the resale obligations? 

The Public Staff argued that the regulated portion of a mixed bundle containing 
regulated services is subject to resale. Companies should not be allowed to evade their 
resale obligations by placing regulated services in bundles, discounting these services, 
and refusing to offer the regulated portion of the bundle to resellers. Bundling regulated 
services does not suddenly make those services immune from regulation. Bundles 
certainly can be in the public interest by allowing customers to buy services they desire 
at a lower rate. However, they are not immune from regulation. 

l2 The Commission notes that to the extent a gift card type promotion may be associated with a 
mixed bundle offering of regulated and nonregulated services with respect to which an ILEC invokes the 
one-day notice in G.S. 62-1 33.549, case-by-case determinations for the purpose of determining resale 
obligations will not run afoul of the ILECs’ right to offer the promotion without obtaining the Commission’s 
approval. The Commission’s case-by-case determination would not be for approval purposes but would 
be to determine whether, under TA96 and the FCC’s rules, the benefit of a promotion offered for more 
than 90 days must be accounted for in determining the retail rate that must be discounted by the 
wholesale discount. 

13 
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The Joint Comrnenters did not address this issue. 

BellSouth maintained that a company is not required to resell mixed bundles 
containing non-telecommunications services or services provided by other entities. 
There is no obligation to make the separate parts of a bundled offering available to 
resellers at a “hypothetical” discounted price which would be the equivalent of providing 
resellers a service at a price that does not relate to the prices for which those services 
are sold at retail to non-carrier subscribers. However, a company must offer for resale 
each regulated service contained in a bundle at the retail rate minus the wholesale 
discount. 

The ILECs commented that if a bundle consists of regulated and nonregulated 
services, resellers should not be allowed to sell the bundle at the promotional discount 
rate. Requiring the resale of bundled offerings containing regulated and nonregulated 
services would be contrary to the TA96. 

DISCUSSION OF QUESTION B-2 

As has been discussed hereinabove, Section 251 (c)(4)(A) of TA96 requires 
ILECs to offer for resale at wholesale discounts any telecommunications service that it 
provides at retail to non-telecommunications end-user subscxibers. The FCC has held 
that promotions offered for more than 90 days must be made available to resellers at 
the promotional rate minus the wholesale rate, because any promotion exceeding 90 
days would be in competition with the retail rate and would allow the ILEC to undercut 
the reseller by shifting customers to the promotional offerings and denying the benefits 
of those offerings to the resellers. An ILEC’s obligation to make the benefit of a 
promotional offering available to resellers is, therefore, directly related to whether the 
promotional rate is available to the end-user retail customer in such a way as to be in 
competition with the tariffed retail rate. Service bundles, such as those implicated by 
Question B-2, are not categorically exempt from the resale ~bligation.‘~ 

In the context of analyzing the obligation of ILECs to resell services, there are at 
least two different types of mixed bundle offerings. The first type is similar to the gift 
card type promotion and must be made available to resellers if offered for more than 90 
days, unless a restriction on reselling the promotion is reasonable and 
nondiscriminatory. The second type of mixed bundle offering requires the customer to 
subscribe to a bundle of services, the total cost of which exceeds the cost of the 
consideration of the regulated service(s) on a stand-alone basis if purchased from the 
tariff. ILECs should not be obligated to resell this second type of promotion. 

The first type of mixed bundle promotion consists of regulated 
telecommunications services, provided at no less than the tariffed retail rate, and 
nonregulated services, provided free of charge. For resale purposes, this type of 
promotion should be treated no differently than gift card type promotions. Promotions 
that allow the customer to receive something of value as a giveaway for the purchase of 

In the Matfer of American Communications Services, Inc., 4 I ,  5 1, 52 13 
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a regulated telecommunications service would provide the customer with a discount off 
the price of the regulated service, Le., a discount equal to the value of the giveaway, 
whether it be a gift card, cash back or free nonregulated services. These promotions 
permit the customer to purchase the regulated service for the same price listed in the 
tariff but gives the customer more for the same amount of money by providing the 
customer a giveaway of some value. These promotions, therefore, compete 
head-to-head with the retail price. The customer’s choice is between paying the retail 
price of, for example, $20, and receiving only the tariffed regulated service, or paying 
the same $20 retail price for the same service but receiving an additional value or 
giveaway for making the exact same dollar cost purchase. Thus, the promotion reduces 
or discounts the retail price by the value of the giveaway. When such a discount of the 
regulated service is offered for more than 90 days, the discounted price (the tariffed rate 
minus the value of the giveaway) becomes the “real” retail rate and competes directly 
with the tariffed rate for the regulated service. Therefore, in order for the reseller to 
receive the true wholesale rate, the wholesale discount must be from the discounted 
promotional rate. The ILEC must allow the reseller’s purchase price to be determined 
by applying the wholesale discount to the promotional rate that is, in effect, available at 
retail to end-user subscribers. To further clarify the ILEC’s resale obligation as to this 
first type of mixed bundle promotion, the Commission notes that the ILEC does not have 
to allow the reseller to purchase the bundle of services offered in the ILEC’s promotion 
as long as it offers for resale each telecommunications service component of the bundle 
at the promotional rate minus the wholesale discount. Of course, if the promotional rate 
is not available to end-user subscribers for more than 90 days, the ILEC is not obligated 
to permit resellers to take advantage of the promotional rate. 

The second type of mixed bundle promotion also consists of both regulated 
telecommunications services and nonregulated services, but the entire bundle is offered 
to the customer for more consideration than the customer wwld pay if purchasing from 
the tariffed offering.14 For resale purposes, the ILEC should not be required to provide 
these bundled offerings or the benefit of these promotions to resellers. Such 
promotions do not compete directly with tariffed offerings. With these promotions, 
end-user subscribers cannot purchase the bundle (or the regulated portion of the 
bundle) for a price less than or equal to the tariffed retail rate for the regulated service(s) 
in the bundle. The subscriber to such a promotional offering must accept the complete 
bundle and pay not only for the regulated service(s), but also for the additional services 
in the bundle at a total cost that exceeds the price of the regulated service(s) when 
purchased on a stand-alone basis under the tariff. Some or all of the services 
(regulated and/or nonregulated) may be discounted, but the customer cannot purchase 
the regulated portion of the bundle, discounted or not, without purchasing the entire 
bundle for consideration that exceeds the tariffed price for just the regulated retail 
services. Any discount that may apply to a regulated service in such a promotional 
bundle is not available to end-users because they cannot receive the discounted service 

For purposes of this discussion on the second type of mixed bundle, more consideration 
includes all additional consideration (beyond the tariffed price) from the customer, such as the price paid 
for service, the signing of a contract binding the consumer to purchase a service for a set or extended 
period of time, or the subscription to a certain increased level of service at a specified premium price. 

14 
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unless they purchase the entire bundle of services for consideration that exceeds the 
retail price for the regulated service. Therefore, with these promotions, neither the 
promotional bundle nor the regulated services in the bundle competes directly with or 
undercuts the equivalent regulated tariffed offerings. The customer's choice is between 
the regulated service(s) at the tariffed price on the one hand, or the regulated service(s) 
plus additional services for a total price exceeding the cost of the stand-alone regulated 
service(s) under the tariff on the other hand. The promotional bundle, which costs the 
customer more, is not a lower cost means of obtaining the regulated services in the 
bundle; instead, it is a higher cost means of purchasing the service because the 
customer can only receive the regulated service in the bundle by paying additional 
money or consideration for additional ser~ices. '~ 

However, ILECs are advised that if promotional mixed bundles should be offered 
for a total price that is less than or equal to the price of the regulated services offered on 
a stand-alone basis under their tariffs, the promotions would cause head-to-head 
competition with the tariffed retail rates. Accordingly, with regard to the regulated 
services in such a bundle, the benefit of such promotions offered for more than 90 days 
would have to be offered to the resellers, as discussed in the section above on the first 
type of mixed bundle offerings. In any event, as with the first type of promotions, ILECs 
are not required to make the bundles themselves available to resellers and would only 
have to make the promotional rate of the regulated services available for resale if the 
entire bundle was offered for less than the price of the tariffed regulated services. 

3) If the ILEC is required to offer the bundle or the regulated portion of the bundle to 
resellers, does the reseller discount apply in addition to any promotional discount 
offered in the bundle to the ILEC's end users during the term of the promotion? 

The Public Staff argued that the regulated portion of a bundle is subject to 
resale, and both the promotion discount and the reseller discount should apply. The 
Public Staff opined that, since the promotion discount has lowered the retail rate of the 
regulated service, the wholesale discount should be applied to the reduced retail rate. 

The Joint Commenters did not address this question 

BellSouth stated that, as set forth in its initial comments, a service is required to 
be offered for resale at the wholesale discount only if it is made available to end-users 
at the retail rate. Retail customers do not have the ability to pick and choose selected 
portions of bundles. They can purchase a component of a bundle alone if that service is 
available on a stand-alone basis, and when they do so they pay the tariffed rate for the 
individual service, not some percentage of the price for a bundle that includes that 
service (and others). In those cases, BellSouth makes the retail service available for 
resale at the retail price minus the wholesale discount. There is no further requirement 

l5 While the bundle costs more than just the regulated service@), a customer who wants the 
additional services and the regulated services saves money by choosing the promotional bundle because 
it is priced lower than the total cost of the services purchased individually. 
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in any jurisdiction that BellSouth break apart and resell parts of bundles piece-meal, and 
there is no valid basis for the Cammission to create one. 

Again, the ILECs commented that if a bundle consists of regulated and 
nonregulated services, resellers should not be allowed to sell the bundle at the 
promotional discount rate. Requiring the resale of bundled offerings containing 
regulated and nonregulated services would be contrary to the TA96. 

DISCUSSION OF QUESTION B-3 

This question has been answered by the discussion hereinabove. Whenever an 
ILEC is required to make the benefit of a promotion available to resellers because it is 
being offered for more than 90 days and is therefore in competition with the tariffed 
retail rates, the reseller discount applies to the promotional rate. That is to say, the 
reseller discount applies in addition to the promotional discount. 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

1) That gift cards, checks, coupons for checks or similar types of benefits are 
promotional discounts for the purposes of G.S. 62-1 33.5(f); 

2) That promotional discounts are considered “price discounts that apply exclusively to 
services not regulated by the Commission” pursuant to G.S. 62-1 33.5(f) when the 
benefit of the discounts is funded solely from or charged against the nonregulated 
operations of the local exchange carrier; 

3) That the source of funding for any promotional discount is determinative of whether 
the discount “applies exclusively to services not regulated by the Commission.” A 
discount funded in whole or in part by charging it to a regulated service or to 
regulated service operations is not one that “appl[ies] exclusively to services not 
regulated by the Commission;” 

4) That LECs who avail themselves of the one-day notice provision of G.S. 62-133.5(f) 
necessarily represent that any promotional discount appl[ies] exclusively to the 
nonregulated portion of a mixed bundle, and that any discount given for the 
purchase of a mixed bundle will be funded, accounted for or applied against only the 
nonregulated portion of the bundle. The Commission declines to expand its Order of 
January 2, 2004 to require a LEC to specify the funding source of its promotions; 

5) That the benefit of a gift card type promotion offered for more than 90 days must be 
made available to resellers such that resellers are permitted to purchase the 
regulated service(s) associated with the promotion at the promotional rate minus the 
wholesale discount, unless the ILEC proves to the CQmmission (per 47 C.F.R. 

17 



Exhibit PLF-4 
Page 18 of 18 

§ 51.61 3(b)) that not applying the wholesale discount to the promotional offering is a 
reasonable and nondiscriminatory restriction on the ILEC’s resale obligation; 

6) That the benefit of a mixed bundle offering that results in a regulated service in the 
bundle being in direct competition with the tariffed retail rate for the regulated service 
must be made available to resellers if the bundled promotion is offered for more than 
90 days, but the benefit of a mixed bundle offering that dnes not result in such direct 
competition with the tariff offering (as discussed above in this Order) need not be 
made available to resellers; and, 

7) That whenever an ILEC is required to make the benefit of a promotion available to 
resellers because it is being offered for more than 90 days and is therefore in 
competition with the tariffed retail rates, the reseller discount applies to the 
promotional rate instead of the tariffed retail rate. 

IT IS, THEREFORE, SO ORDERED 

ISSUED BY ORDER OF THE COMMISSION. 

This the 2Znd day of December, 2004. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L. Mount, Deputy Clerk 

pb121404.01 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. P-100, SUB 72b 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Implementation of Session Law 2003-91 , ) ORDER CLARIFYING RULING 
Senate Bill 814 Titled “An Act to Clarify the 
Law Regarding Competitive and Deregulated ) DENYING MOTIONS FOR 
Offerings of Telecommunications Services” ) RECONSIDERATION AND STAY 

) ON PROMOTIONS AND 

BY THE COMMISSION: On December 22, 2004, the Commission issued Order 
Ruling on Motion Regarding Promotions. On February 18, 2005, BellSouth 
Telecommunications, Inc. (“BellSouth”) filed a Motion for Reconsideration or, in the 
Alternative, for Clarification, and for Stay. Also on February 18, 2005, Image Access, 
Inc. d/b/a New Phone (“New Phone”) filed a Petition to intervene and Comment Out of 
Time. The Commission granted New Phone’s Petition to Intervene on March 3, 2005, 
and accepted New Phone’s Comments for the record, but did not otherwise address 
them. This Order addresses both New Phone’s comments and BellSouth’s motion. 

New Phone’s Comments 

A. The Commission’s forecast and 47 C.F.R. 51.61 3(a)(2) 

In its comments, New Phone complains that the Commission considered a 
specific promotion, which BellSouth offered in excess of 90 days, and forecasted that 
the Commission would be inclined to find that a restriction on the resale of the 
promotion was reasonable and nondiscriminatory. New Phone notes that the 
Commission’s forecast was dictum, based in part on the Commission’s perception that 
Competing Local Providers (“CLPs”) did not object to BellSouth’s refusal to offer the 
promotion for resale since no CLP filed comments or objections. New Phone explains 
that it and other CLPs were not indifferent on this issue, but failed to file comments or 
objections because the Commission’s July 7, 2004 Order seeking comments did not 
indicate that specific BellSouth promotions of more than 90 days’ duration would be 
considered or approved. According to New Phone, without regard to whether a CL.P 
files an objection, Federal Communications Commission (“FCC”) Rule 47 C.F.R. 
51.61 3(a)(2) establishes that it is unreasonable and discriminatory for an ILEC to refuse 
to resell telecommunications services at the promotional rate minus the percentage 
wholesale discount when the promotional rate is offered to retail customers for more 
than 90 days. 



Exhibit PLF-5 
Page 2 of I 1  

DISCUSSION 

First, the Commission does not agree that its July 7 ,  2004 Order failed to provide 
CLPs with notice that BellSouth’s IFR + 2 Cash Back promotion could be under 
consideration. The Public Staffs motion for a ruling on promotions made express 
mention of the 1FR + 2 Cash Back promotion, the dispute with BellSouth regarding the 
availability of the promotion for resale, and the start and end dates for the nine-month 
promotion. In addition, the Public Staffs motion was an attachment to the 
Commission’s Order, and the Public Staff again specifically identified and discussed the 
1FR + 2 Cash Back promotion in the comments it filed on August 6,  2004 pursuant to 
the Commission’s Order. Thus, the Commission believes that New Phone and other 
CLPs had adequate notice that the Commission could address the I FR + 2 Cash Back 
promotion in examining and clarifying BellSouth’s resale obligations. Nevertheless, the 
Commission granted New Phone’s Petition to Intervene and accepted New Phone’s 
comments for the record. Because New Phone’s comments were not filed in time to be 
considered prior to issuance of the December 2Znd Order, the Commission will consider 
them now and will treat them as a motion for reconsideration or, in the alternative, for 
clarification of the Commission’s Order Ruling on Motion Regarding Promotions. 

Second, the Commission generally agrees with New Phone’s interpretation of 
47 C.F.R. 51.613(a)(2): if a promotion involves rates that will be in effect for more than 
90 days, an ILEC shall apply the wholesale discount to the special promotional rate for 
retail service rather than to the ordinary rate. The FCC has stated in express terms that 
short-term promotional prices do not constitute retail rates that are subject to the 
wholesale percentage discount and has defined short-term promotions to be those 
offered for no more than 90 days. The FCC reasoned that a promotion offered for 
90 days or less has procompetitive effects that outweigh the anticompetitive effects of 
restricting the resale of such a promotion.’ The clear implication of the FCC’s rule and 
related opinions is a presumption that it is unreasonable and discriminatory for an ILEC 
not to resell telecommunications services at the promotional rate minus the percentage 
wholesale discount when the promotional rate is offered tc retail customers for more 
than 90 days. 

However, in its December 2Znd Order, the Commission recognized that the FCC 
clearly intended that an ILEC may rebut this presumption as to promotions offered in 
excess of 90 days by proving that a restriction on resale of such promotions is 
reasonable and nondiscriminatory. “With respect to any restrictions on resale not 
permitted under paragraph (a) [e.g., a restriction on the resale of a long-term promotion 
that is offered for more than 90 days], an incumbent LEC may impose a restriction only 
if it proves to the state commission that the restriction is reasonable and 
nondiscriminatory.”* That is to say, not all promotions offered for more than 90 days 

’ In the Matter of lmplementafion of the Local Competition Provisions in the Telecommunications 
Act of 1996, (CC Docket 96-98); First Report and Order, FCC No. 96-325, 11 FCC Rcd 15499 (rel. 
August 8, 1996) (“Local Competition Order”), 11 949-50. 

47 C.F.R. 51.613(b). 
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necessarily have anticompetitive effects that outweigh procompetitive effects. It may 
not always be unreasonable and discriminatory for an ILEC not to apply the wholesale 
discount to the 90-day-plus special promotional rate. 

By its dicta, the Commission did not intend to suggest a change of law or to 
disregard existing FCC rules and orders. Instead, the Commission’s discussion of the 
dispute implicated by BellSouth’s 1FR + 2 Cash Back promotion recognized that FCC 
rules do permit an ILEC to restrict resale of a promotion offered at retail for more than 
90 days, upon proving that the restriction is reasonable and nondiscriminatory. The 
Commission’s discussion of factors an IL.EC may present to establish that a restriction is 
reasonable and nondiscriminatory was not intended to be exhaustive nor meant to 
suggest that the presence of any one or all of the factors would be sufficient to prove 
that a given restriction is permissible under the FCC’s rules. Rather, the Commission’s 
opinion stressed that each 90-day-plus promotion, including the IFR + 2 Cash Back 
promotion, would have to be examined on a promotion-by-promotion basis, and that, in 
the absence of an Objection by a reseller, the stated factors could be considered and 
could have some persuasive value to the Commission in determining whether a 
particular restriction on resale is reasonable and nondiscriminatory. 

CONCLUSIONS 

To clarify, the Commission’s December 22, 2004 Order should not be read as a 
change of law or policy. If the Commission is called upon to determine whether a 
promotion offered for more than 90 days must be offered to resellers at the promotional 
rate minus the wholesale discount, the Commission will follow the law as stated in 
47 U.S. C. 251(c)(4) and 47 C. F. R. 51.613 (a)(2) and (b). In order to withhold the 
benefit of a long-term (90-day-plus) promotional rate from resellers, an ILEC is first 
required to “[prove] to the [Commission] that the restriction is reasonable and 
nondiscriminatory.” The Commission’s discussion of the 1 FR + 2 Cash Back promotion 
was intended only to offer a modicum of guidance as to some of the kinds of factors the 
Commission might find probative, in the absence of objection, should an ILEC seek to 
prove that a restriction on resale is reasonable and nondiscriminatory. The burden of 
proving any restriction reasonable and nondiscriminatory remains with the ILEC. The 
factors acknowledged by the Commission were not intended to be exhaustive or 
necessarily sufficient to meet the ILEC’s burden of proof. The Commission will consider 
all arguments and admissible evidence presented and ckcide on a promotion-by- 
promotion basis (with regard to promotions offered in excess of 90 days) whether an 
ILEC has proved that a restriction on resale is permissible pursuant to 47 C.F.R. 
51.613(b). The Commission cannot authorize a restriction on resale of a long-term 
promotion in the absence of such proof 

B. The Commission’s forecast and the parties’ interconnection agreement 

New Phone states in its comments that it is concerned that BellSouth may rely on 
the Commission’s forecast with respect to the 1 FR + 2 Cash Back promotion to avoid its 
obligation to resell promotions as provided by the terms of BellSouth’s interconnection 
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agreement with New Phone (“Agreement”). According to New Phone, the Agreement 
provides that BellSouth must resell all telecommunications services at the wholesale 
discount rate subject to a list of restrictions set forth in the Agreement. New Phone 
states that the Agreement provides that all promotions must be available for resale at 
the wholesale discount rate except those promotions, as identified in the list of 
restrictions, which are offered for less than 90 days. New Phone further notes that the 
Agreement contains Parity provisions that may be violated if BellSouth fails to resell 
promotions in accordance with the terms of the Agreement. 

DISCUSSION AND CONCLUSION 

The Commission’s December 22, 2004 Order does not relieve any party of 
obligations it might have under an existing interconnection agreement. The 
Commission does not, based on the present record, express any opinion about the 
extent of any party’s obligation under New Phone’s interconnection agreement with 
BellSouth. Moreover, the Commission has no evidence before it suggesting that 
BellSouth has any intent to avoid the obligations established by its interconnection 
agreement with New Phone. Accordingly, the Commission clarifies that its 
December 22, 2004 Order relieves no party of any resale obligations it might have 
under an existing interconnection agreement. 

BellSouth’s Motion 

A. Resale Obligations and One-time Gift Promotions 

In its motion for reconsideration or clarification, BellSouth argues that the 
Commission created a novel resale obligation for one-time incentive gifts that ILECs 
provide to their customers. According to BellSouth, the Commission’s Order requires 
one-time upfront gifts “that are funded in whole or in part by the ILEC’s regulated 
service operations” and offered as incentives to customers subscribing to retail services 
to be “made available to resellers, unless the ILEC proves to the Commission that not 
making [such gifts] available for resale is reasonable and nondiscriminatory.” BellSouth 
suggests that the Commission’s ruling on resale obligations is based on language in the 
Order stating that “anything of economic value paid, given, or offered to a customer to 
promote or induce purchase of a bundled service offering of both regulated and 
nonregulated telecommunications services is a promotional discount.” BellSouth calls 
the result of the Commission Order “patently silly” and “bizarre” because, according to 
BellSouth, the Order would require BellSouth ”to give a CLP ~ I I a toaster for each 
customer to whom the CL.P resells [a given] service,” if BellSouth offers a toaster to any 
customer subscribing to that same service. BellSouth re-asserts its initial argument that 
because one-time gifts offered as incentives are not themselves “telecommunications 
services,” they are not subject to the resale obligations of the Telecommunications Act 
of 1996 (“TA 96). BellSouth further complains that CLPs are not required to pass the 
benefit of the promotional rate on to their customers and that it will often be difficult, if 
not impossible, to determine the value of one-time incentive gifts, since ILECs generally 
do not pay face value for such gifts. 

4 
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DISCUSSION 

First, the Commission notes that BellSouth appears to cite language from Part A 
of the Commission’s Order, which pertains to the interpretation of a state statute 
concerning when notice of a promotion or a bundled service offering must be filed, to 
complain about the Commission’s holding in Part B of the Order, which pertains to 
federal resale obligations under TA 96. To clarify, the Commission’s holdings with 
respect to resale obligations are not based on the ILEC’s funding source for incentive 
gifts or marketing tools. The Commission’s discussion of the source of funding for a 
promotion applies only to the interpretation of the state statute at issue in Part A of the 
Order. 

Second , not w i t h st a n d i n g Be I I South ’ s char act e r i za t i o n s , the C om mi s s i o n’ s Order 
creates no new resale obligations. Section 251 (c)(4) of TA 96 requires an ILEC “to offer 
for resale at wholesale rates any telecommunications services that the carrier provides 
at retail to subscribers who are not telecommunications carriers.” Section 252(d)(3) 
provides that the wholesale rates are to be determined on the basis of rates charged to 
subscribers. The Commission’s Order merely recognizes what the FCC found in its 
1996 Local Competition Order, Le., that long-term promotional offerings offered to 
customers in the marketplace for a period of time exceeding 90 days have the effect of 
changing the actual retail rate to which a wholesale requirement or discount must be 
applied. The FCC stated that there is to be no general exemption of promotional 
offerings from the wholesale requirement. However, in the same order, the FCC held 
that promotional offerings are exempt from the wholesale requirement if they are offered 
for 90 days or less because such short-term promotional offerings do not constitute the 
actual retail rate. The wholesale requirement, therefore, would not apply to such short- 
term promotions because they have been determined by the FCC not to change the 
actual retail rate. This bright line test was the FCC’s compromise between allowing and 
not allowing ILECs to offer promotions that could undercut reseller pricing, so that short- 
term promotions, deemed procompetitive and beneficial to customers, would not have 
to be unnecessarily restricted. 

One-time incentive gifts, including gift cards, check coupons and other 
merchandise, which are offered to induce customers to subscribe to 
telecommunications services, are promotional offerings. Therefore, if such gifts or 
incentives are offered for more than 90 days, as discussed in greater detail in the Order, 
they have the effect of lowering the actual, “real” retail rate. The retail rate, and thus the 
wholesale rate charged to resellers, must be determined on the basis of the “real” rate 
charged to subscribers. The Commission’s Order does not prevent or in any way frown 
upon the use of such incentives as gift cards and other one-time upfront gifts. However, 
if the incentives, Le., promotions, are offered for more than 90 days, on the 91st day, 
resellers are entitled to have the benefit of the promotion reflected in the wholesale rate, 
meaning that the wholesale discount must be applied to the promotional rate-not to 
some other theoretical listed rate which has been undercut by a long-term promotional 
rate that is generally available to subscribers in the telecommunications marketplace. If 
an ILEC does not want to offer resellers a wholesale rate based on a retail rate adjusted 



Exhibit PLF-5 
Page 6 of I 1  

to reflect the effect of a promotion on the actual retail price, then the ILEC must not offer 
the promotion for more than 90 days. 

'Third, the Commission did not create a novel approach or new law when it held 
that "in order for a gift card type promotion not to require an adjustment to the resale 
wholesale rate. . . such a promotion must be limited to 90 days, unless the ILEC proves 
to the Commission that not applying the resellers' wholesale discount to the promotional 
offering [rate] is a reasonable and nondiscriminatory restriction on the ILEC's resale 
obligation." As discussed above with respect to New Phone's comments, FCC 
Rule 51.613(b), read in tandem with Rule 51.613(a)(2), has long provided for the 
possibility that an ILEC could avoid applying the wholesale discount to the special 
promotional rate if the ILEC is able to prove that withholding the availability of the 
promotional rate from the reseller is reasonable and nondiscriminatory. 

Fourth, the Commission is not persuaded by BellSouth's argument that one-time 
incentive gifts such as gift cards and toasters are not "telecommunications services" 
required to be resold pursuant to TA 96. The Order does not require that non- 
telecommunications services, such as gift cards, check coupons, or merchandise, be 
resold. Such items do, however, have economic value. In recognition of this fact, the 
Order requires that telecommunications services subject to the resale obligation of 
Section 251(c)(4) be resold at rates that give resellers the benefit of the change in rate 
brought about by offering one-time incentives for more than 90 days. The Order does 
not require ILECs to provide CLPs with toasters, phones, knife sets, hotel 
accommodations, gift cards, elc. that they might provide to their customers as an 
incentive to purchase services. The Order does require that the price lowering impact 
of any such 90-day-plus promotions on the real tariff or retail list price be determined 
and that the benefit of such a reduction be passed on to resellers by applying the 
wholesale discount to the lower actual retail price. 

Fifth, BellSouth complains that the Commission did not determine the value of 
various gift incentives or provide guidance on making such determinations, given that 
the ILECs' costs to acquire incentive gifts are likely not the same as the face value or 
actual value of the gifts to the customers. The Commission did not address determining 
the value of the benefit of an incentive gift promotion nor did it attempt to set strict 
guidelines for determining the actual rate for a service based on the value of any 
particular type of incentive gift. The Commission intentionally left this matter open so 
that the parties would be free to negotiate and arrive at a mutually agreed upon real 
retail rate. Irresolvable disputes in this area may be brought to the Commission for 
decision. However, to the extent that it is impossible either to reach a fair 
accommodation or agreed upon rate based on the promotional offer, or to provide the 
benefit of the promotional rate to resellers because it is too difficult to calculate such a 

6 
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rate, then, in the absence of contrary proof, such 90-day- Ius promotions would be 
unreasonable and discriminatory and could not be approved. P 

Finally, BellSouth complains that CLPs will not be required to pass on the benefit 
of the promotional rate to their customers. According to BellSouth, a CLP would have 
every incentive to keep the benefit for itself as a windfall over and above the wholesale 
discount it already receives. The resale obligation of TA 96 permits a CLP to use the 
wholesale discount in a way that is beneficial to it without requiring the benefit to be 
passed directly to end users, so it is possible that a reseller could choose not to pass 
the promotional rate on to its customers. However, the Commission believes such an 
outcome is unlikely because the reseller’s success is based on being able to sell 
services at prices that are competitive with the ILEC’s prices in the marketplace. If the 
ILEC offers a long-term promotion and that promotional rate continues to be generally 
available in the market after the 90th day of a promotion, the reseller will need to offer its 
services at a competitive price and will likely want to maintain the price differential it 
usually maintains between the ILEC’s retail rates and the rates it charges customers. 
Moreover, BellSouth’s argument seems to contemplate that the gift would be provided 
directly to the CLP, e.g., if a $100 coupon was offered to BellSouth’s customers, 
BellSouth would have to provide resellers with a $100 cash payment for each of its 
customers. However, as discussed above, the benefit (not the gift itself) would be 
delivered to the reseller through the wholesale price charged to the reseller, thus, 
further reducing the likelihood of undue windfall as described by BellSouth. 

CONCLUSION 

The Commission’s Order regarding resale obligations applicable to one-time gift 
promotions, pursuant to PA 96, is clarified in accordance with the foregoing discussion. 

B. Resale obligations with respect to mixed bundles 

BellSouth complains that, with respect to mixed bundles of telecommunications 
services and non-telecommunications services, the Commission’s Order requires ILECs 
to make the regulated services in the bundle available for resale at a “super discount.” 
According to BellSouth, this super discount results because the Order requires the 
wholesale discount to be applied to the difference between the tariff rate for the 
telecommunications services in the mixed bundle and the entire price of the bundle, 
whenever the bundle is offered for a total price that is less than or equal to the stand- 
alone tariff price for the regulated telecommunications service. Thus, BellSouth 
believes the Order requires ILECs to resell piece-meal portions of mixed bundles at a 
“super discount.” BellSouth argues that it should not be made to break apart such 
bundles. An ILEC has no obligation lo resell either non-telecommunications services 

Prior approval is not required under N.C.G.S. 62-133.5(f), but starting on the 91” day of a 
promotional offering, “an incumbent LEC may impose a restriction [on the resale obligation] only if it [has 
proved] to the state commission that the restriction is reasonable and nondiscriminatory.” 
47 C.F.R. 51.613(b). 

7 
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that it provides, or any services (telecommunications or non-telecommunications 
services) that are provided by entities other than the ILEC. 

DISCUSSION 

At the outset, the Commission notes that its Order addressed the Public Staffs 
specific questions, which focused on resale obligations with respect to regulated 
telecommunications services that were part of a gift card promotion or that were part of 
a bundle of regulated and nonregulated services. Therefore, the Order generally 
discussed resale obligations regarding component services in a mixed bundle in terms 
of regulated and nonregulated services. However, pursuant to Section 251 (c)(4), an 
ILEC is required “to offer for resale at wholesale rates any telecommunications service 
that [the ILEC] provides at retail to subscribers who are not telecommunications 
carriers.” It follows from Section 251(c)(4) that an ILEC must resell all 
telecommunications services, whether regulated or nonregulated, at the true retail price 
minus the wholesale discount. Thus, an ILEC must offer the reseller any regulated 
telecommunications services it provides at retail (the tariff list price) for the wholesale 
rate, and it must also offer the reseller any nonregulated telecommunications services it 
provides at retail (the retail list price) for the wholesale rate. Accordingly, hereinafter, 
the Commission will discuss the resale obligation in terms of telecommunications 
services and non-telecommunications services, not in terms of regulated and 
nonregulated services. 

BellSouth correctly states that an ILEC is not required to resell either 
non-telecommunications services that it provides or any services that are provided by 
an entity other than the ILEC. The Commission’s Order imposed no resale obligation in 
conflict with this stated principle. The Order does not require an ILEC to resell a mixed 
bundle that contains inside wire maintenance (a non-telecommunications service) nor a 
mixed bundle that contains long distance service (a telecommunications service) 
supplied by a non-ILEC such as BellSouth Long Distance, Inc. However, the 
Commission’s Order does require that an ILEC make any telecommunications services 
provided by it and offered as a component of a mixed bundle available for resale on a 
stand-alone basis for the wholesale rate, which must be determined by applying the 
wholesale discount rate to the actual, retail, marketplace rate. Accordingly, with respect 
to mixed bundles of telecommunications services and non-telecommunications services 
or telecommunications services and services offered by non-ILECs, determining the 
actual retail rate of any ILEC-provided telecommunications services that are in the 
bundle is crucial to calculating the wholesale rate a reseller must pay to resell such 
telecommunications services. As discussed in the Order, short-term promotional rates 
offered for 90 days or less do not constitute retail rates for telecommunications services, 
but long-term promotional rates offered for 91 days or more do constitute the retail rates 
that must be used to determine the reseller’s wholesale rate. 

In its discussion of a ”super discount” resale obligation, BellSouth has 
misunderstood the Commission’s Order, which the Commission finds should be clarified 
with respect to resale obligations relating to telecommunications services offered as part 
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of a mixed bundle. When a package or bundle of a telecommunications service and a 
non-telecommunications service is offered in excess of 90 days for a total price that 
equals the price of the telecommunications service, Le., the price of the 
telecommunications service is not lowered but the customer receives added value for 
the price of the telecommunications service alone, the real retail rate in the market for 
the ILEC-provided telecommunications service must be determined by accounting for 
the value of the services in the bundle that are not telecommunications services 
provided by the ILEC. In this situation, the price for the telecommunications service 
provided by the ILEC is reduced by the value received in the form of additional non- 
telecommunications services and/or non-ILEC provided services. Thus, if 
Telecommunications Service I (“TSI”) retails for $50 and a mixed bundle consisting of 
TS1 , a Non-Telecommunications Service, and Satellite Television provided by a non- 
ILEC entity retails for $50, then TSI is being discounted by the value of the other 
services in the bundle (which may appear to be provided as a free gift). If this mixed 
bundle is offered for 91 days or more, then the wholesale rats that the reseller must pay 
for TSI is determined by applying the wholesale discount (to be determined in 
accordance with the discussion on Pages 6-7 above) to the promotional rate for TSI, 
which is determined by subtracting the value (benefit) of the giveaways (the Non- 
Telecommunications Service and the non-ILEC provided Satellite Television Service) 
from the tariff or retail list price for TSI 

When a package or bundle of a telecommunications services and a non- 
telecommunications service is offered in excess of 90 days for a total price that is less 
than the price of the telecommunications service, the real retail rate for the 
telecommunications service is the total price of the bundle. That is to say, when the 
total bundle price is less than the telecommunications service in the bundle, the ILEC 
has determined the value of the discount from the tariff or retail list price and has 
thereby determined that the actual retail rate for the telecommunications service is the 
price of the total mixed bundle. (There is no requirement that discounts applicable to 
individual components sold together in a bundle be determined or passed on to 
resellers.) For example, if TSI retails for $50 and Telecommunications Service 2 
(“TS2”) retails for $75, while a mixed bundle consisting of TSI, TS2, a Non- 
Telecommunications Service, and Satellite Television is offered for $60, then TS2 is 
actually available in the marketplace for a real retail rate of $60. A customer whose 
goal is to acquire TS2 for the best price in the market can do so by paying $60 for the 
bundle rather than the retail list price of $75, although he must also accept additional 
services in order to acquire TS2 at the lower rate. Therefore, the wholesale rate that 
the reseller must pay for TS2 is determined by applying the wholesale discount to $60, 
the promotional rate for TS2. In this example, the mixed bundle sells for more than the 
retail price for TSI, so TSI is not available in the marketplace for less than the tariff or 
retail list price of $50. The customer whose goal is to purchase TSI for the best price in 
the market would not purchase the $60 mixed bundle just to acquire TSI, because he 
can purchase TSI for less at the retail list price. Accordingly, an ILEC is only obligated 
to resell TSI at the retail list price minus the wholesale discount. 

9 
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In another example, if TS2 again retails on a stand-alone basis for $75 and a 
Non-Telecommunications Service retails for $10, while a mixed bundle of TS2 and the 
Non-Telecommunications Service is offered for more than 90 days for $25, then TS2 
would be available in the market for a real retail rate of $25 even though a subscriber 
would have to accept the entire bundle to obtain TS2 for that price. Thus, TS2 should 
be offered to the reseller at the wholesale rate, which would be determined by applying 
the wholesale discount to the TS2 promotional rate of $25. 

Looking at BellSouth’s example on Page 7 of its Motion for Reconsideration, 
where telecommunications service A retails for $30, telecommunications service B 
retails for $10, and a bundle of both A and B is priced at $25 for a period in excess of 90 
days, a reseller must pay $25 minus the wholesale discount for service A, since a 
customer could purchase service A for less than $30 by purchasing the bundle for $25. 
That is to say, the real retail rate for service A would be $25. For service B, the reseller 
must pay $10 minus the wholesale discount because the real retail rate for service B 
remains at $10, i.e., a customer cannot acquire service B for less than $10 by 
purchasing the bundle. The reseller would not be entitled tu purchase service A alone 
for $15 ($40 [A + B] minus $25 = $15) minus the wholesale discount as BellSouth 
apparently believed was required by the Commission’s Order. It should be noted that if 
service B is changed to a non-telecommimications service or to a non-IL.EC provided 
service, the ILEC would have no obligation to offer service B to a reseller at the 
wholesale rate. 

Finally, to reiterate, as was noted above and in the Order, when the entire mixed 
bundle is offered for a price that is more than an end-user subscriber would pay for a 
telecommunications service if purchased alone at the retail list price, an ILEC is not 
required to resell the telecommunications services in the bundle for a price that is lower 
than the retail list price minus the wholesale discount. Instead, the ILEC is only required 
to resell such telecommunications services at the listed retail price minus the wholesale 
discount. For example, TSI retails for $50, while a mixed bundle of TSI, a Non- 
Telecommunications Service and Satellite Television supplied by a non-ILEC is offered 
at $80. In this example, the mixed bundle cannot be purchased as a lower cost means 
of acquiring TSI I Thus, the wholesale rate for ‘TSI would continue to be determined by 
applying the wholesale discount to the tariff or retail list price for TSI, not the 
promotional rate that a customer might receive for TSI if it is purchased as part of the 
bundle. To clarify further, the Commission’s Order does not require an ILEC to 
calculate internal discount prices of components offered in a bundle and then “pick 
apart” the bundle to offer those internal discounts applicaole to telecommunications 
services (discounts that are never offered to retail customers on a stand-alone basis) to 
resellers. 

CONCLUSION 

The Commission’s Order regarding federal resale obligations applicable to mixed 
bundles is clarified in accordance with the foregoing discussion. 
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DISPOSITION OF MOTIONS 

WHEREUPON, the Commission disposes of the parties’ motions as follows: 

1. New Phone’s Motion to Reconsider IS DENIED. 

2. New Phone’s alternative Motion for Clarification IS GRANTED in 
accordance with the foregoing discussion and conclusions stated hereinabove in the 
section captioned “New Phone’s Comments.’’ 

3. BellSouth’s Motion to Reconsider and its Motion for Stay ARE DENIED. 

4. BellSouth’s alternative Motion for Clarification IS GRANTED in 
accordance with the foregoing discussion and conclusions stated hereinabove in the 
section captioned “BellSouth’s Motion.” 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION 

This the day of June, 2005. 

NORTH CAROLINA UTILITIES COMMISSION 

Patricia Swenson, Deputy Clerk 

tb052305 01 
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tlolnc Prcducls My Aczoirnt Conlai:t Uc Aouut UG Call 115 Tull-Free at: 1-877 JOIN PPI (564-63741 

Select Provider > Select Package > Select Services > Order Summary > Address / Customer Info > Make Payment > Account Summary 
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-- ......- - -_I__ I-.--- 
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Quote Call Features 
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Lifeline Credit 
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cancel busy redial press '86 
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you. 
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to answer the other line and then press flash again to return to caller. 
n Call Trace ' $7.00 
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If you become involuntarily unemployed dPi TeleConnecl will waive 
your monthly payments for up to 3 months subject to the provisions of 
the program (1-888-600-4436) 

Grocery Coupon Savings Book: 
Get valuable coupons Use them at any grocery store and save over 
$500 every year 

Debt and Credit Counseling Services: 
If you are currently living paycheck to paycheck or if credit cards bills 
are weighing you down? Then speak with one of our Credit Counselors 
and we will be happy to assist you (1-800-285-8546 ID Code: dPI). 
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provisioned with this product. 
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llnlimited Local Calls 

Call Waiting 

Caller ID  
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- 
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Home Phone - Energy - Wireless 
Great Products for a Great Life 

My Account : Login 

Home Products Home Phone Energy Cellular News About Us Contact 11s 

Our Products 
Overview 

Pay As You Go Home Phone h 0 
Pay As You Go Energy 

Home )) Products )) Pay As YOU Go Home Phone 

h 0 
b Pay As YOU Go Home Phone 

Pay As You Go Cellular 

Pay As You Go Long Distance 

Pay As You Go Internet 

PAY AS YOU GO 
HOME PHONE SERVICE 

Get Started! 

enter zip code 

Local Phone Company 
I wouia iiKe to Keep my 

existing home phone number 
Yes No 

Getting Connected Is Easier Than You Think 

With over 6,000 agents nationwide, dPi processes thousands of 
new dial-tone activations per month. It's our dedication to 
understanding our customer's needs that has cemented our 
reputation as one of the nation's premier providers of Pay As 

You Go prepaid local home phone service. 

Ready to Sign Up? 
Got a Question? 
Cali 1-877 JOIN dPi 

Email Your Question 
Find a Reseller Near You 

e No Credit Check 
e NoDeposit 
e No Contracts Get the facts before you buy - 

No 1.D Required Q&A wi th  dPi: 

Q. Will you ever ask for a deposit 

A No. Absolutely not 

Q. Can I keep my existing phone 

A. Yes. 

Packages Designed With You in Mind 
dPi's Pay As You Go prepaid local home phone packages are 
designed to fit your needs without busting your budget. 
Packages start as low as $9.99 a week or $29.99 a month! 
Choose from the following plans: 

from me? 

number? 

Call Forwarding 

3 Way Calling 

Packages not what you're looking for? Simply add any of the 
features above to a basic calling package to create your own 
personalized package What are you waiting for? Sign up 
today! 

Add Pay As You Go Prepaid Long Distance 
dPi also offers domestic long distance packages with your dPi 
Local Home Phone service. Need international long distance, 
too? We can hook you up! Learn more. 

Add Pay As You Go Prepaid Internet 
Get connected without the commitment! With dPi Local Home 
Phone service, you can purchase Internet minutes via Pay As 
You Go access or get a monthly subscription. Learn more. 

I _ m r n  = h r r o q C  th- AD; Drmrnn+ D=,,--m+ n i r r m i , m ( .  

Q. Do you need my real name to 
sign up for home phone service? 

A. Absolutely not. All we need Is your 
address. 

Q. Can I add or delete phone 
features in the future? 

A. Yes, you can modify your plan 
each month if you wish. 

Q. What if 1 move? Can I keep my 
phone number and service? 

A, Yes, there Is a $20 fee to make a 
change or to transfer your 
service. 

Q. What if I need a few extra days 

A. dPi gives our customers the 
to pay my bill? 

choice of having grace days to 
make the next payment (first 
month free - $5 thereafter). We 
allow customers to make a 
"promise to pay," either on the 
phone, or on our Website. We 
also allow our customers to "pay 
as they go" meaning they can pay 
by the day, week or month. 

http://www .dpi teleconnect.com/public/pphp. aspx 8/9/20 1 0 

http://www
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Every month, you can lower your bill by $10 for the following 
month when you pay your full bill on or before the due date. Q. If I haven't made the next 

month's payment, will you 
disconnect me wlthout calling me 

account. *li 000/031 @J 

Home I My Account I Products I Home Phone I Energy I Cellular I News 1 About Us I Inside Wire Maintenence I Contact Us 

Alabama, Arizona, Arkansas, California, Connecticut, Delaware, Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Massachusetts, Michigan, Missouri, Nevada, New Jersey, New York, Ohio, Oklahoma, 

Pennsylvania, South Carolina, Tennessee, Texas, Virginia, West Virginia, Wisconsin 

Copyright 0 2008 dPiTeleconnect, All rights reserved. 
This website is best viewed by using Internet Explorer Version 7. 
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BEFORE THE: GEORGIA PUBLIC SERVICE COMMISSION 

In the matter of: 1 
1 

) 
BellSouth Telecommunications, liic 1 

dP1 Telecoanect, L.L.C. v. ) DOCKET NO. 21849-U 

2 A. 

3 

4 

5 

6 

7 

8 

9 
10 
11 Q. 

12 

13 A. 

14 

15 

DIRECT TEST IMONY QP TOM 0'- 

Pleasc tell US who you arc and give II little background about yourself. 

My name is Tom O'Roark. 1 serve as dPi's CFO and, for now, chief 

excctutive oflicer. Since the departurc of a i ' s  Brian Bolinger, dPi's fonntr vice 

presidenl of legal and regulatory afi irs ,  1 am the one who has taken the lead in 

dealing with disputes over promotion credits with AT&T. Prior to my involvement, 

Brian Bolingeralong with Steve WntsonofLost Key Telecom Inc. (which hnctions 

as dPi's billing and collections agent for promotions) headed up this effort on behalf 

of dPi, and thus had most ofthe detailed interaction withAT&T; I was Simply kept 

appmised of events as thcy devclopcd by Bian and/or Stcvo. 

Please give a little background nn dPi Toleconnect and dercfibe the hislory of 

dPi Telcconneet's dispute with AT&T. 

dPi Teieconnmt is a competitive telecommunications company authorized 

to provide intrastate local exchenge and interexchange telecommunications services 

dPi provides tclccommunications services primarily to residential 

1 
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8 

9 

10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

At this point, (September/October 2004) BellSouth put togcthor a teak of 

lawyers and retail and marketing managers to find see if them was B way to avoid 

paying the promotions. See Seagle depo 40-56. 

From Septernbcr 2004 to April 2005, BcllSOuth was unable to satisfacronly 

explain why if was refueing to pay these credits. On nummUs occasions over this 

period, BellSouth's Kn'sty Seagle and/or other employees promised that these 

payments would be forthcoming. See dPi's Exhibit 5, copies of email 

comunicalions bctwccn thc partics on this subject. 

It a p p m  that over the period of September 2004 to April 2005, BellSouth 

seemed to be floating "tcst balloons" about possible m n a  for not paying the 

crcdits. For example, during the fall of 2004, it was suggesting that it might deny 

dPi the crcdits quested because the orders submitted would not qualifj. because 

thcy were not for "winover" or 'toacquisition" cusmmers. However, because 

(unlike BellSouth) dPi sells primarily to the credit cballengd cuslomw, essentially 

e v q  singlc one of dPi's new customers is someone who was formerly a customer 

of BellSouth or another provider and who left after getting hto trouble over thcir 

phone bill. 

Another reason initially advancad for not issuing the credits wa8 for the 

supposed reason that the TouchSar Blocking Featurns dPi used to quulify for thc 

LCCW wen really not "fealuns." This reason was wilhdrtlwn (though it has now 

reappeared in sisler skates) aftcr dPi pointed out hat  the TouchStar Blocking 

Features appear in the various state tariffs wlieK: thcy wi: listed with other features, 

15 
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PLACE: Dobbs Building, Raleigh, North Carolina 

DATE: Thursday, November 12, 2009 

DOCXET NO.: P-55, Sub 1744 

TIME IN SESSION: 10:03 A.M. - 4 ~ 3 7  P.!1. 

BEFORE: Commissioner William T. Culpepper, 1x1, Presiding 
Chairman Edward S: Finley, Jr. 
Comissioner Bryan E. B e a t t y  

IN THE MATTER OF: 

BellSouth Telecommunications, Inc.: Complaint of dPi  
Teleconnect, LLC 

R P P E A R A N C E S: 

FOR AT&T NORTH CAROLINA: 

Edward'L. Rankin, I11 
Patrick W. Turner 
IT&T North Carolina 
P.0 .  Box 30188 
Jharlotte, North Carolina 28230 

?OR THE USING AND CONSUMING PUBLIC: 

Lucy Edmondson, Staff Attorney 
?ublic Staff - North Carolina Utilities Commission 
1326 Mail Service Center 
ialeigh, North Carolina 27699-4326' 

NORTH CAROLINA UTILITIES COMMISSION 
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A P P E A R A N C E S (Cont inued):  

FOR DPI TELECONNECT, LLC: 

Ralph McDonald 
Bailey & Dixon, LLP 
Post Office Box 1351 
Rale igh,  North Carolina 27602-1351 

Christopher Malish 
F o s t e r ,  Malish & Blair, LLP 
1 4 0 3  West Sixth S t r e e t  
Austin, Texas 7 8 7 0 3  

NORTH CAROLINA UTILITIES COMMISSION 
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we are convenient far them in terms of making easy payment 

available to them in terms of working with them to make it 

easy and convenient for them to retain their phone service 

and we work with them to help provide l.ife management 

skills, frankly, that they lack to remind them to make 

payments. 

We do an awful lot of account administration work 

Mith them to remind them to make payments to try to keep 

their phone service active and that type of t h i n g .  

31so allow them to come back if their phone service gets 

interrupted because they have to make a decision between 

diapers and phone service, we allow them to come back. We 

;lonit require them to put up deposits; we don't charge 

We 

them penalties, that type of thing for leaving service, 

Zoming back to service. We're very frsendly to them in 

that regard. 

Those customers need us. And and we feel like 

that we provide a valuable and needed service in our 

>repaid niche that's not served by BellSouth and it's not 

3erved by any prepaid -- any postpaid provider. So we 

Feel like to a certain extent that we're here representing 

;hose customers. 

The -- we do business with all of the major ILECs. 
bnd in most cases when we deal with an ILEC, they offer a 

NORTH CAROLINA UTILITIES COMMISSION 



dPi Teleconnect LLC Order Summary 

Package and Features Selected Price 
Basic Service -- $39.99 
Access Fee - 
USOC Order Charqe 

_I__. 

Prompt Pay Discount -- 
Payment Deferral - - I_- s5.00 A.A M. Fee 
Service Activation Charge $60.00 
Service Activation Charge 

$1.69 
FCC Subscriber Line Fee $6.50 
Retention Credit -~ 

-- 

Page 1 of 1 

Month 2 Charges 
$39.99 

$2 00 
$1.69 

- $6.50 
($6.30) 

$8.33 
$5.00 

$0.00 

I 

Exhibit PLF-IO 
Page I of I 

Sales Tax $7.50 1 $11.07 

Total Amount Due 

Product Name 
Basic Service 
Access Fee 
USOC Order Charge 
FCC Subscriber Line Fee 
Retention Credit 
Prompt Pay Discount 
Payment Deferral 
A.A.M. Fee 
Service Activation Charge 
Service Activation Charge 
Payment Deferral 
Subtotal Product 
Taxes. Fees and Surcharges 

Total 

Tax Details: Month 1 
Federal Excise Tax ($0.69) 
Federal Universal Service Fund $1.79 
Franklin Co. 911 Surcharge $1.00 
KY Annual Psc Assessment $0.05 
KY Lifeline Support Surcharge $0.08 
KY Tap Surcharge $0.02 
KY Trs $0.02 
Rate Increase For School Tax $2.62 

Mo.1 
39 99 

1 69 

6 50 

5 00 

60 00 

-69 68 

43 50 

7 50 

51.00 

Mo.2 
39 90 

2 00 

169 

6 50 

-6 30 

6 33 

5 00 

0 00 

55 21 
11 07 

66.28 

M0.3 
39 99 

2 00 

169 

6 50 

-G 30 

-10 00 

6 33 

5 00 

0 00 

15 21 
11 07 

56.28 

M0.4 
39 99 

2 00 

1 69 

6 50 

-6 30 
-10 00 

6 33 

5 00 

0 00 

45 21 

11 07 

56.28 

M0.5 
39 99 

2 00 
1 69 

6 50 
-6 30 
-10 00 

6 33 

5 00 

0 00 

45 21 

11 07 

56.28 

$51 -00 

Mo.6 
39 99 

2 00 
1 69 

6 50 
6 30 

-10 00 
6 33 

5 00 

45 21 
11 07 

56.28 

M0.7 
39 99 

2.00 

1 69 

6.50 

-6 30 

-1000 

6 33 
5 00 

45 21 
11 07 

56.28 

Mo.8 
39 99 

2 00 

1 69 
6 50 
-6 30 

-10 00 

6 33 

5 00 

45 21 
11 07 

56.28 

$66.28 

Mo.9 
39 99 

2 00 

1 69 

6 50 

-6 30 
-10 00 

6 33 

5 00 

45 21 
11 07 

56.28 

State Sales Tax $2.61 

Home I Products I Abnul US I COfltSSlus 

T B L ~ S  and Conditions I Webmaslor 

Copyright 02006 dPi TeloConncct, LLC All Rights Reserved 

https://secure.dpi teleconnect.com/phone.mgmt/account_setup/order_summary.aspx 8/10/2010 



dPi Teleconnect LLC * Order Summary 

Package and FQatUrQS SQlQCted .- 
Basic Service ___ 
Access Fee 
USOC Order Charqe 
FCC Subscriber Line Fee 

Payment Deferral ___ 
- -- 

Prompt Pay Discount _. 

Page 1 of 1 

Price Month 2 Charges 
$39.99 $39.99 

$2.00 
$1.69 $1.69 
$6.50 $6.50 

$6.33 

Exhibit PLF-I I 
Page I of I 

USOC Order Charqe -- - 
FCC Subscriber Line Fee 
Prompt Pay _ _  Discount _. 

Protlucls filg Accuunt C(J I>[OC~ C h  AIJOLIL Us Lull US TtAI-Frtt :  dl 1-677 JOllI 

Select Provider > Select Packaae > Select Services > Order Summarv > Address I Customer Info > Make Payment > Account Summary 

I $1.69 I $1.69 

I I 
$6.50 I $6.50 

-" "" 

Payment Deferral ($69.68) 
A.A.M. Fee $5.00 
Service Activation Charge $60.00 

Retenlion Credit -- 
Lifeline Credit 

Service Activation Charge 

($13 50) 
-_ 

$5.00 

$0.00 
($6.30) 
($13.50) 

-- 

Product Total $30.00 $41.71 

Taxes 
Sales Tax I $5.44 I $9.04 

Total Amount Due 

Product Name 
Basic Service 
Access Fee 
USOC Order Charge 
FCC Subscriber Line Fee 
Prompt Pay Discount 
Payment Deferral 
Payment Deferral 
A.A.M. Fee 
Service Activation Charge 
Service Activation Charge 
Retention Credit 
Lifeline Credit 
Subtotal Product 
Taxes, Fees and Surcharges 

Total 

Tax Details: Month 1 
Federal Excise Tax ($1.10) 
Federal Universal Service Fund $1.79 
Franklin Co. 911 Surcharge $1.00 
KY Annual Psc Assessment $0.03 
KY Lifeline Support Surcharge $0.08 
KY Tap Surcharge $0.02 
KY Trs $0.02 
Rate Increase For School Tax $1.80 

Mo.1 
39 99 

1 69 

6 50 

-69 68 

5 00 
60 00 

-13 50 
30 00 

5 44 

35.44 

Mo.2 
39 99 

2 00 
1 6 9  

6 50 

6 33 

5 00 

0 00 
-6 30 

.13 50 
41 71 

9 04 

50.75 

M0.3 
39 99 

2 00 
169 
6 50 

-10 00 

6 33 

5 00 

0 00 
-6 30 

-13 50 
31 71 

9 04 

40.75 

-I 

M0.4 
39 99 

2 00 
1 69 
6 50 

-10 00 
6 33 

- 
M0.5 
39 99 

2 00 
169 

6 50 

-10 00 
6 33 

$35.44 

Mo.6 
39 99 

2 00 
1 69 

6 50 
-10 00 
6 33 

M0.7 
39 99 

2 00 
1 69 

6 50 
.10 00 
6 33 

5 00 

-6 30 

-13 50 
31 71 

9 04 

40.75 

Mo.8 
39 99 

2 00 
1 69 

6 50 

,1000 
6 33 

5 00 

-6 30 
-13 50 
31 71 
9 04 

40.75 

$50.75 

Mo.9 
39 99 
2 00 
1 69 
6 50 

"10 00 
6 33 

5 00 

-6 30 
-1350 
31 71 

9 04 
40.75 

- -_~--  State Sales Tax $1.80 

tivrn-e I PrcxU!s I4trevtYs I C S n i U  

Terms srid Cvntiiliwns I Webmaster 
Copyright 02008  dPt TeioConnoct, LLC Ail Rights Reserved 

https://secure.dpi teleconnect.com/phone.m~t/account_setup/order-summary.aspx 8/10/20 10 
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COMMONWEALTH OF KENTUCKY 

KENTUCKY PUBLIC SERVICE COMMISSION 

STAPEOF k L  

BEFORE ME, the undersigned authority, duly commissioned and qualified in and 
for the State and County aforesaid, personally came and appeared 
Kristy A. Seagle, who being by me first duly sworn deposed and said that she is 
appearing as a witness on behalf of BellSouth Telecommunications, Inc. d/b/a 
AT&T Kentucky before the Kentucky Public Service Commission in Docket 
Number 2009-00127, In the Matter of: dPi Teleconnect, L.L.C., Complainant v. 
BellSouth Telecommunications, Inc., d/b/a A ?& ? Kentucky, Defendant, Dispute 
Over Interpretation of the Parties’ Interconnection Agreement Regarding A?&? 
Kentucky’s Failure to Extend Cash-Back Promotions to dPi and if present before 
the Commission and duly sworn, her statements would be set forth in the 
annexed direct testimony consisting of / I ,  pages and 3 exhibits. 

SWORN 0 AND SUBSCRIBED BEFORE ME 
THIS DAY OF AUGUST, 2010 

My Commission Expires: b f / J $ / Z u / L  

831 253 
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13 

14 Q. 
15 
16 

17 A. 

18 
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22 

23 

AT&T KENTUCKY 

DIRECT TESTIMONY OF KRISTY A. SEAGLE 

BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION 

CASE NO. 2009-00127 

AUGUST 13,2010 

PLEASE STATE YOUR NAME, YOUR EMPLOYER, AND YOUR 
BUSINESS ADDRESS. 

My name is Kristy Seagle. I am employed by AT&T Operations, Inc. in the 

area of wholesale operations. My business address is 3535 Colonnade 

Parkway, Suite N3C, Birmingham, Alabama 35243. 

PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR BACKGROUND 
AND EXPERIENCE. 

I received my Masters of Business Administration degree from the University 

of Alabama in Birmingham in 1982. I have 12 years experience in the 

telecommunications industry. My career with AT&T/BellSouth began in 1998 

as a Small Business Service Representative. Since then I have worked as a 

Systems Designer, Resale Product Manager, and Lead Interconnection 

Agreements Manager, before assuming my current position as a Systems 

Engineer. 

24 
25 
26 
27 



1 Q. 
2 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

3 A. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 Q. 
16 
17 

18 A. 

19 

20 

21 

22 

23 

24 

25 

My testimony presents facts that support ATT Kentucky’s policy positions that 

are set forth in the Direct Testimony of AT&T Kentucky witness Scot 

Ferguson. Specifically, my testimony: (1) provides an overview of the 

process competitive local exchange carriers (“CLECs”) like dPi Teleconnect, 

L.L.C. (“dPi”) use to request promotional credits from AT&T Kentucky; (2) 

summarizes conversations I had with dPi representatives regarding this 

process; and (3) discusses how I informed dPi representatives in 2004 and 

again in 2005 that AT&T Kentucky would not make the cashback portions of 

promotional offerings available for resale. 

1. OVERVIEW OF PROMOTIONAL CREDIT REQUEST PROCESS 

PLEASE GIVE A GENERAL SUMMARY OF HOW AT&T KENTUCKY 
GOES ABOUT RESELLING PROMOTIONS TO CLECS LIKE DPI? 

The CLEC purchases the services that are required in conjunction with a 

promotion from AT&T Kentucky and pays the standard resale price (the retail 

price less the wholesale resale discount) for those services. The CLEC then 

submits a promotional credit request seeking any additional credits to which it 

claims to be entitled pursuant to the promotion. 

For example, assume that AT&T Kentucky ran a promotion that waived a 

retail $40 installation charge when an end user ordered a line with a retail 

2 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q. 
13 
14 

15 A. 

16 

17 

18 

19 

20 

21 

22 

price of $20 per month during the promotional period. Assume further that 

the resale discount is 20%. If a CLEC resold that promotion to one of its end 

users that qualified for the promotion, the CLEC would be billed $32 ($40 less 

the 20% resale discount) for the installation charge and $16 per month ($20 

less the 20% resale discount) for the line. In order to receive the benefit of 

the promotional waiver of installation charges, the CLEC would then submit a 

request to AT&T Kentucky for a $32 credit. If the request is valid (Le., if the 

promotion is available for resale and if the CLEC’s end user meets the criteria 

that an AT&T Kentuckyend user would have to meet to qualify for the 

promotion), AT&T Kentucky provides the CLEC a $32 credit. 

HAS THIS PROCESS BEEN IN PLACE THROUGHOUT THE 2003 TO 2007 
TIME FRAME AT ISSUE IN THIS DOCKET? 

This general process has been in place throughout that time period, but the 

process has become more mechanized over time. 

At the beginning of that time period, for instance, these types of promotional 

credit requests were received and processed manually. Beginning in the Fall 

of 2005, the process became increasingly mechanized. Today, the 

submission, validation, and processing of these types of promotional credit 

requests are almost entirely mechanized.’ 

’ As explained by AT&T Kentucky witness Nicole Bracy in her Direct 
Testimony, for some cashback promotions, an end user may request the cashback 

3 
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4 Q. 
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I 1  

12 Q. 
13 
14 
15 

16 A. 

17 

18 Q. 
19 

20 A. 

21 

22 

23 

24 Q. 
25 
26 

27 A. 

28 

I I .  DISCUSSIONS WITH DPI REPRESENTATIVES REGARDING THE 
PROMOTIONAL CREDIT REQUEST PROCESS 

IN COMPANION PROCEEDINGS IN OTHER STATES, DPI HAS 
IDENTIFIED STEVE WATSON OF LOST KEY TELECOM INC. AS DPI’S 
BILLING AND COLLECTIONS AGENT FOR PROMOTIONS. HAVE YOU 
HAD ANY DISCUSSIONS WITH DPI’S BILLING AGENT, MR. WATSON, 
ABOUT THE PROMOTIONAL CREDIT REQUEST PROCESS? 

Yes. 

WHEN WAS THE FIRST TIME YOU DISCUSSED THE PROMOTIONAL 
CREDIT REQUEST PROCESS WITH MR. WATSON IN HIS CAPACITY AS 
DPI’S BILLING AGENT? 

During a face-to-face meeting in Birmingham, Alabama, in August of 2004, 

WHAT WERE YOUR JOB RESPONSIBILITIES AT THAT TIME? 

In August 2004, I was the resale product manage:. My job responsibilities at 

the time included, among other duties, processing promotional credit requests 

submitted by CLECs. 

HOW DID YOUR AUGUST 2004 MEETING WITH DPI’S BILLING AGENT 
COME ABOUT? 

dPi’s billing agent, Mr. Watson, asked me to meet with him and his son Chris. 

Mr. Watson said that he had recently left his position with another carrier and 

offer only once in a given period of time. 
promotional credit requests related to these types of promotions 

AT&T manually reviews cashback 

4 
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7 Q. 
8 
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10 A. 

11 

12 

13 
14 
15 

16 Q. 
17 
18 

19 A. 

20 

21 

22 

23 Q. 

24 

25 A. 

26 

was starting a new business, Lost Key Telecom, Inc., that would work with a 

number of CLECs to submit promotional credit requests to AT&T. Mr. 

Watson said he wanted to discuss the format he intended to use in submitting 

these requests in order to ensure that the proposed format included all of the 

information AT&T needed to process the requests. 

DID YOU DISCUSS THE PROMOTIONAL CREDIT REQUEST PROCESS 
WITH MR. WATSON DURING YOUR AUGUST 2004 MEETING? 

Yes. I explained the form that needed to be submitted to seek promotional 

credits, and Mr. Watson and I discussed how best to format the backup 

information that would need to be submitted to support the request. 

111. INFORMING DPI THAT CASHBACK PROMOTIONS WERE NOT 
AVAILABLE FOR RESALE 

WHAT TYPES OF PROMOTIONS DID YOU DISCUSS WITH MR. WATSON 
DURING THE AUGUST 2004 MEETING? 

Most of our discussions addressed promotions that did not involve cashback 

offers. During the meeting, however, Mr. Watson did specifically ask me 

about cashback promotions such as the ones at issue in this docket. 

HOW DID YOU RESPOND TO MR. WATSON’S QUESTION? 

I told Mr. Watson that cashback promotions were not available for resale, and 

I agreed to send him an email to that effect when I got back to my office. 

5 



1 Q. 
2 
3 
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5 A. 
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9 Q. 
10 
11 
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13 A. 
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15 

16 

17 

18 Q. 
19 
20 

21 A. 

22 

23 

24 

DID YOU SEND DPI’S BILLING AGENT, WR. WATSON, AN EMAIL 
STATING THAT CASHBACK PROMOTIONS WERE NOT AVAILABLE FOR 
RESALE? 

Yes. Exhibit KAS-1 is a copy of the email I sent Mr. Watson on August 26, 

2004, stating that AT&T (then known as BellSouth) would not resell cashback 

offers. 

AFTER YOUR MEETING WITH MR. WATSON IN AUGUST 2004, DID 
AT&T BEGIN RECEIVING PROMOTIONAL CREDIT REQUESTS FROM 
DPI’S BILLING AGENT? 

Yes. The following month, September 2004, I began receiving and 

processing promotional credit requests submitted by Lost Key on behalf of 

various CLECs, including promotional credit requests that Lost Key submitted 

on behalf of dPi. 

WERE ANY OF DPI’S PROMOTIONAL CREDIT REQUESTS FOR 
CASHBACK PROMOTIONS? 

No. None of the promotional credit requests submitted in September 2004 

was for any cashback promotions, including those involved in this docket. In 

fact, I did not receive any promotional credit requests for cashback 

promotions from dPi until July 2005. 
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I Q. WHAT HAPPENED IN JULY 2005? 

2 

3 A. 
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9 Q. 
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18 Q. 

I 9  

20 A. 

21 

22 

On July 21, 2005, Mr. Watson submitted a request on behalf of dPi for 

promotional credits for a cashback promotion. Exhibit KAS-2 is a copy of an 

email string that includes that request. The request was submitted for 

services dPi had ordered in North Carolina, but that July 2005 request was 

the first request for cashback promotional credits I received from dPi. 

HOW DID YOU RESPOND TO DPI’S JULY 2005 REQUEST FOR 
PROMOTIONAL CREDITS FOR A CASHBACK PROMOTION IN NORTH 
CAROLINA? 

Consistent with my August 2004 conversation with and email to Mr. Watson, I 

sent Mr. Watson an email on August 2, 2005, stating that the cashback 

promotion for which he was requesting a credit was not available for resale. 

See Exhibit KAS-2. 

DID MR. WATSON RESPOND TO YOUR EMAIL? 

Yes. The next day, Mr. Watson sent me an email stating, among other 

things, that “ I  will let DPI Teleconnect know about this promotion.” See 

Exhibit KAS-2. 
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23 

IN THE 2005 TIME FRAME, DID DPI OR LOST KEY SUGGEST THAT 
THEY DISAGREED WITH THE POSITION SET OUT IN YOUR AUGUST 2, 
2005 EMAIL? 

No. I heard nothing further from dPi or dPi’s billing agent, Mr. Watson, about 

cashback promotions or AT&T’s position that such promotions were not 

available for resale until January 2007, when dPi sent the spreadsheet 

addressed below. 

DID MR. WATSON AND DPI TYPICALLY REMAIN SILENT WHEN THEY 
DISAGREED WITH AT&T’S HANDLING OF k PROMOTIONAL CREDIT 
REQUEST? 

No, not at all. As I mentioned earlier, dPi had submitted a number of 

promotional credit requests for non-cashback promotions since my August 

2004 meeting with Mr. Watson. On several occasions, and for various 

reasons, AT&T did not believe that dPi was entitled to some or all of the 

promotional credits it requested and, therefore, AT&T did not provide the 

requested credits to dPi. On several such occasions, dPi quickly informed 

AT&T that it did not agree with AT&T’s decision not to provide the credits. 

Exhibit KAS-3 is an example of correspondence, beginning in the Spring of 

2004, addressing dPi’s disagreement with AT&T’s decision not to provide 

various non-cashback promotional credits that dPi had requested. 
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WHEN IS THE FIRST TIME DPI REQUESTED A CASHBACK 
PROMOTIONAL CREDIT IN KENTUCKY? 

According to Exhibit A to dPi’s responses to AT&T Kentucky’s discovery 

requests, the first time dPi sought cashback promotional credit in Kentucky 

was December 2005. 

DID AT&T KENTUCKY PROVIDE THE CASHBACK CREDITS DPI 
REQUESTED IN KENTUCKY IN DECEMBER 2005? 

No. As explained by AT&T Kentucky witness Nicole Bracy, AT&T Kentucky 

did not provide any of the cashback credits dPi requested for billing periods 

prior to July 2007. 

WHEN DID YOU FIRST BECOME AWARE THAT DPI INTENDED TO 
SEEK PAYMENT FOR CASHBACK PROMOTIONAL CREDIT 
REQUESTS THAT IT HAD PREVIOUSLY SUBMITTED AND THAT 
AT&T KENTUCKY HAD NOT PAID? 

In January 2007, dPi sent AT&T Kentucky a spreadsheet listing what it 

purported to be “open disputes.” Some cashback promotional credit 

requests were included in these purported disputes. This was the first 

indication I had that dPi intended to seek payment for cashback 

promotional credit requests that it had previously submitted and that 

AT&T Kentucky had not paid. 
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1 Q. 
2 
3 
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7 A. 
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9 Q. 

10 

11 A. 

12 

ARE YOU AWARE OF DPI HAVING DONE ANYTHING PRIOR TO 
JANUARY 2007 TO INDICATE THAT IT DISAGREED WITH AT&T 
KENTUCKY’S DECISION NOT TO PROVIDE CASHBACK 
PROMOTIONAL CREDIT REQUESTS PREVIOUSLY SUBMITTED BY 
DPI? 

No. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes, it does. 
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Exhibit KAS-1 
Page l o f  2 

Page I of2 

From: Seagk, Kristy [mallto:Kristy.Seagle@eellSouth.wmJ 
Senk Thursday, August 26,2004 1:47 PM 
To: Steve Watson 
Sub- Language regarding Cash BadJCoupon promduns 

Steve, 

Below is the language regarding Cash Beck and Coupon promotions. I wll get beck to you on the 2 
promotions we discussed and H tfwv only tnvofve new Installs. It was rerdy nlce meeting you and Chris 
today. t look forward to a produotlve relatlonshb fa both of us. Thanks. 

Kristy 

Bel 1SOutti  is not required by the Telecommunications Act, the  Federal 
Communicat.tons Comisslon's (FCC) rules or by its tariffs to resell cash back 
promotional offers. 
resale t h e  service in connection with which the coupon is provided. 

BellSouth is required to and does make available for 

S e c t i o n  251(c 
any telecommunication8 service that the carrier provide(a1 at reta i l ,  to 
srrbscribnrs who are not telecommunlcatioriri carriers ." The retail prFce of the 
telecommunfcations s e r v i c e  is the standard tariff price .  In implementing this 

, section of the Actr the FCC confinned t h a t  the ILEC resale obligetion applies 
to promotions, which the FCC tctkes to refer to "price discounts from standard 
offerings." (96-90 Interconnection Order at para 9 4 B ) .  Thus BellSouth's 
resale'obliyation for promotions applies to reduced prices reflected in a 
c r e d i t  or a lower charge on a telecommunicatlone service and not t o  cash back 
ofFere where the funds can be used by the customer Eor any purpose. 

( 4 )  requires BellSouth to "offer for  resale at wholesale rates 

Further, BellSouth's tariffs e t a t e  "that [CLECs] may resell specific tariff 
Services i d e n t i f i e d  in the tariff ." (BellSouth Loufslana Tariff a t  Sectlon 
A2.19 .11  BellSouth Georgia Resale Tariff). Although promotional offers appear 
in 60me of BellSouth's GSST tariffs, a cash back promotion is not a tariff 
s e r v i c e ,  n x  is .it a reduction in the tariffed rate o f  a telecommunications 
product or  service to which the resale obligation applies; 

Kriety Se@gle 
BellSouth ICs Marketlng 

tpager: Mstyseagle~irncingular.conr 
MfiCe: 205/Q77-1208 

tf you have received thls message in wror w do not wish to receive fulure commerctal electronic mall 
messages from 8ellSouth IntwcMnecUon Service8 Wi 
~http://cont~ctinsn~e,&ellsouth.coi/interconnectionloptout/lndex.as~ or write to us at: . 
Am: EktJlSouttl InteFcon-n Servhs Marketing Communlcatbns 
Rm 34H71 



Messagc 

Exhibit KAS-I 
Page 2of 2 

Page 2 of 2 

675 West Peachtree 
Atlanta. GA 30375 

I**** 

The Information transmttlEd k intended only for the p e r m  or entity bo whkh It Is addressed and 
may contaln confidential, proprtrttary, and/or pMeged materlal. Any W ,  mbansminiwr, 
dlssemlnatlon or orher use of, or bklng of any adion in reliance 
entities wher than the Intended reclplent Is prohibited. If you rcxdved thk in enw, please con@& 
the sender and defete the mrderbl Fmm all computers. 113 

this infwmatipn by perwns or 



Message 

Exhibit KAS-2 
Page 1 of 2 

Page 1 of2 

From: d n g  [maiftP:processingQlostkeyteletom.mm] 
Sent: Wednes;day, August 03, 2005 8:16 AM 
To: Seagle, #tisty 
Su- RE: DPI Teleconnect Promotions C&lD[m 2O040408 to 20050331 

Thank you Krisly, 

Hope your recovering well from your surgery. 1 will let DPI Teleconnect know about this promotion. I wonder if you 
have the lis1 of credits that you promised me before you lelt. Thank you, 

Steve T Watson 
Lost Key Telecwn 
Senior Account Manager 
678,528,8892 (Office) 
850.492.7444 (Fax) 
688.259,6057 (Toll Free) 
850.748.2344 (mobile) 
swatwn~stkeytelecom.com 

from: Seagle, Kristy [mailto:KtistySeagle@&ilSo~.ann] 
sent. Tuesday. August 02.2005 2:s PM 
To: processing 
Subjea: RE: DPI Telecbnnect Promotions - UElOOTF 2oww08 to 20050331 

Helb Steve - This promotion was not avalbble for resale during this lime petiod. Thank6. 

Kn'sty 

--odg~Ml Message----- 
From: processing [ m a l l o : p r o o e s s l n g @ ~ . m ]  
Slant: Thursday, July 21,2005 326 PM 
To: Seagle, Ukty 
tc: Bolhger, Brian 
'Subjeck DPI Teleconnect PKrmotions CB-lo(m 20040408 to 20050331 

Steve Watson 
. P.O.60~34474 

. Pensawla, FI 32507 
678.528.6692 (Offim) 
850.492.7444 (Fax) 
888.259.6057 (Toll F m )  
850.748.2344 (mobile) 
swatson@&stkeytelecom.com 

.- 

mailto:swatson@&stkeytelecom.com


Exhibit KAS-2 
Page 2 of 2 

Message Page 2 of 2 

The hformatlcm transmitted is intended only for the person or entity tn WMCh it k addressed snd may contain 
confdentld, proprletsry, and/or privileged mtedal. Any review, retrartsndssbn, dlssemlnatkm ur other use of, or 
taking of any action In rellance upon thfs infomathn by persans or entities other than the Intended redplent Is 
prohibited. I F  you recehred this in wror, pllease contart the sender and delete the matertal from an Computers. 
162 
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Exhibit KAS-3 
Page I O  of 17 

Pagc 6 of9 

Mr. Bdm Boliqcr 
Vicc ptresddcnt of Legal AtXain 
dPi Tclecomreq 'UC 
2997 LBJ F m a y ,  Suilo 225 
DfiIkhTx 75234 

k r  Mr. Bolingm: 

Thin is in reaponsc lo your 
d l  to Bollsouth dalcd A M  
8,2005 regardin& d e  
pmmoiionel d f s  cloimcd IO 

, bc duo to dPi Tclcconncct, Wc 
. apologize T i  Iho dcley'in 

* procesDingpnmwtional cnxlitl 
btrwcver, 1 undenstaad IhsC lho 
invcaii~etim and PmCcJIing is 
now complcte and B craiit will 
appcRlr on yaw April billing. As 
you s10ad m your cinail, 
BcllSouth bcgna rccciving 
appIica!im Tor lhcsc a d i t s  
bO&thg in Septomber2004. 
As you Laow. Ibwo d i t s  
nocoiwcd in Sopl~mber by 
BellSwlh werc for tho timc 
pcriod of October 2003 thmugh 
August 2004. Upon ioitiPl 
invwtigalion orthe rmu#t. iC 
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Gary D. P~rtffson 
OAVP, BARhl 
(205) 'Il4-7357 

I 

I 
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