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CONFIDENTIALITY NOTICE 

This message is intended onlyfor the use of the individual or entity to whom it is addressed and 
may contain information that is privileged, confidential and exempt from disclosure under 
applicable law. If the reader of this message is not the intended recipient, you are hereby notified 
that any dissemination, distribution or copying of this conimuniration is strictly prohibited. If 
you have received this communication in error, please notify us immediately by telephone and 
return the original message to us at the above address via U.S. postal service. Thank you. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of; 

A REVIEW PURSUANT TO 807 K.A.R. 5:058 ) 
OF THE 2009 INTEGRATED RESOURCE PLAN ) CASE NO. 2009-1 06 
FOR EAST KENTIJCKY POWER 1 
COOPEMTIVE, INC. 1 

S E W  CLUB, KENTUCKY ENVIRONMENTAL, FOUNDATION AND 
KENTUCKIANS FOR THE COMMONWALTH E P L Y  IN SUPPOR’I‘ OF ITS 

MOTION FOR FIJLL INTERVENTION 

On May 4,2009, the Sierra Club, Kentucky Environmental Foundation, and 

Kentuckians for the Commonwealth (collectively “Public Interest CITQU~S”) respecthlly 

requested that they be granted full intervention in this casc. On May 14,2009, East 

Kentucky Power Cooperative (“EKPC”) responded in opposition. The Public Interest 

Groups now offer this reply. 

EKPC starts off its oppositian by stating that it is unsure how the Public Interest 

Groups’ citation to KRS 278.3 10, which according to E U C  provides that the 

Commission is not bound by the technical d e s  ofevidence, has any applicability to i% 

motion for full intervention. East Kentucky Power Cooperative, Inc.’s Response to 

Motions To Intervene Filed by Ihe Kentucky Attorney General and Public Interest 

Groups (“EKPC Resp.”) at 3. KRS 278.3 10 provides for two things, one of which is that 

‘‘[all1 hearings and investigations before the commission or any commissioner shall be 

governed by rules adopted by the commission[ ,]” One of these niles adopted by the 

commission pursuant to KRS 278.310 is 807 K.A.R. 5:OOl $3(8), which governs 

requests for intervention. 

I 
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EWC goes on to incorrectly identify the Public Interest Group’s reason for 

seeking full intervention. 

seeking full1 intervention is to ensure that EKPC has an Integrated Resource Plan (IRP) 

thal results in rates and services which are in the public interest as defined by the Public 

Interest Groups. 

EKPC Resp. at 4. The Public Interest Group’s reason for 

EKPC continues by incorrectly stating that tRe Commission does not have 

jurisdiction to give consideration to environmental issues. 

true that the Commission does not havc jurisdiction to grant or deny environmental 

permits. It is equally true that the Commission does give consideration to environmental 

issues and that EKPC has already acknowledged this in this proceeding. For example, in 

response io EKPC 2006 Integrated Resource Plan (WP“) the Commission staff 

recommended that EKPC consider demand side management as an environmental 

compliance option in addition to a resource option. See EKPC’s 2009 IRP at 5-6. 

EKPC Resp. at 4. It is 

Furthemore, EW@ ha added “$40 per ton for carbon emissions‘’ in its evaluation of 

carbon emitting resources in anticipation of h t w e  environmental regulation of 

greenhouse gas. See Id. Thus, EKPC’s argument in its opposition contradict the 

Commission and EKPC’s position with regard to TRPs. In addition, far the Commission 

to ignore environmental considerations, as EKPC claims it must, would be arbitrary and 

caprkious because environmental considerations are an important aspect of EKPC’s 

meeting its resource needs. See generally Motor Vehicle Mfrs. Ass’n v. State Farm Mut. 

Auto. Ins. eo., 463 U.S. 29,43, (1983)C‘An agency rule would normally be arbitrary and 

capricious if: the agency has . . , entirely failed to consider an important aspect of the 

problem”), 
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It is also worth noting that Kentuckians for the Commonwealth is not an 

environmental group, per se. It is a social justice organization. EKPC does not argue 

that the Commission cannot ensure that EKPC offers mtes and services that are just, 

Finally, EKPC seems to argue that the Attorney General’s intervention in this 

case should preclude the Public Interest Group’s intervention because the Attorney 

General will adequately represent the Public Interest Group’s interest. 

at 5. EKPC does not respond at all to any of the qualifications, such as nation-wide 

experience, or resources, such as pro bono experts, that the Public Interest Group 

explained they have in their motion. 

EKPC Resp. 

In any event, the Attorney General has the unenviable task of representing all 

consumers and all of their diverse interests, even if some of the interests are diametrically 

opposed to each other. Thus, the Attorney General may not be able to reprcsent the 

Public Interest Groups’ interest, or at least not as forcefully, because of the Attorney 

General’s obligatian to represent all consumers. EKCP also fails to offer any rationale 

for the Commission to allow Gallatin Steel to intervene in EKPC’s 2006 IRP case but to 

exclude the Public Interest Groups, who have EMPC distribution cooperative customers 

among their members, from this IRP proceeding. 

The Commission cannot interpret its regulations to provide that the mere fact that 

the Attorney General can intervene in this case means that the Public Intercst Groups‘ 

interest are adequately represented, for that is the situation in every case. Such an 

interpretation would render the intervention provision for parties other than the Attorney 

General superfluous, which would run contrary to the rules of statutory and regulatory 

interpretation. generally Bennett v. Spear, 520 U.S. 154, 173 (1997) 
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Therefore, for the reasons explained above and in the Public Interest Groups’ 

motion to intervene, the Commission should grant the Public Interest Groups’ full 

intervention. 

Respectfully submitted, 

/ f t  .- /? ,,‘ * I‘ 
I ,.7 ’-- c ‘ c  

&.’ ‘ Robert Ukeiley 
Law Ofice of Robert IJkeiley 
435R Chestnut Street, Suite 1 
Berea, KY 40403 
Tel: (859) 986-5402 
Fax: (866) 618-1017 
Email: rukeiley@igc.org 
Counsel for Sierra Cluh, KEF and KFTC 

Of counsel: 

Gloria Smith 
Senior Staff Attorney 
Sierra Club Environmental Law Program 
85 Second Street, 2d Floor 
San Francisco, CA 94105 
Phone: (415) 977-5532 
Fax: (415) 977-5793 

Dated: May 18,2009 
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CERTIFICATE OF SERVICE 

I certify that I mailed a copy of this Reply in Support of Mation for full intervention by 
first class mail an May 18,2009 on the following: 

Mark David Goss 
Frost Brown Todd LLC 
250 West Main Street 
Suite 2800 
Lexington, KY 40507- 1749 

Counsel for EKPC 

Hon. Dennis G. Howard, I1 
Hon. Lawrence W. Cook 
Assistant Attorneys General 
Utility and Rate Intervention Division 
1024 Capital Center Drive, Suite 200 
Frankfort, Kentucky 4060 1-8204 

Counsel fdr the Attorney General 
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Robert Ukeiley 
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