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MOTION TO REMOVE PETITION FOR DESIGNATION AS AN 
ELIGIBLE TELECOMMUNICATIONS CARRIER FROM DEFERRED STATUS 

TracFone Wireless, Inc. (“TracFone”), by counsel and pursuant to KRS 278.400, hereby 

respectfully moves the Coininission to remove tlie above-captioned application of TracFone for 

designation as an Eligible Telecommunications Carrier (“ETC”), pursuant to Section 2 14(e)(2) 

of the Communications Act of 1934, as amended,’ from its currently-deferred status, and to 

promptly approve tlie application designating TracFone as an ETC for the limited purpose of 

providing Lifeline seivice to low-income Kentucky households. In support of this Motion, 

TracFone states as follows: 

On March 5 ,  2009, TracFone applied to the Commission for ETC designation so that it 

could offer its SafeL,ink Wireless@ Lifeline service to low-income Kentucky households. That 

application remains pending eighteen months since it was filed. TracFone has been designated 

as an ETC in thirty-two other states, and offers SafeLiilk Wireless@ service in most of those 

states, including six of Kentucky’s neighboring states -- Ohio, West Virginia, Virginia, 

Tennessee, Illinois and Missouri. Today, low-income households in each of those states are able 

47 U.S.C. 5 214(e)(2). 



to obtain free wireless telephones and free wireless airtime through TracFoiie’s Lifeline program. 

Recently, TracFoiie iinpleineiited significant eilhariceineiits to its L,ifeline program. As described 

in its Notice of Expanded Lifeline Offerings filed with the Coininission on or about August 16, 

2010, Kentucky Lifeline consuiners who qualify for L,ifeline and who enroll in the SafeL,ink 

Wireless@ program will be able to receive 250 minutes per inoiith of free wireless service. 

Those iniiiutes may be used for local calls, intrastate and interstate long distance calls, roaming, 

text messaging, and will include such hiportant features as call waiting, caller ID, and voice 

mail. 

By order issued August 9, 2010 in this proceeding, the Coininission, on its own motion, 

ordered that further action on TracFone’s application be deferred pending a final order by the 

United States District Court for the Western Disti-ict of Kentucky in the matter of 

Coininonwealth of Kentucky Mobile Radio Service Einergeiicy Telecoinrnuiiicatioiis Board v. 

TracFone Wireless, Inc., Case No. 3:08-CV-660-JGH. On August 18, 201 0, the Court issued an 

order in that matter. The Commission’s August 9, 2010 Deferral Order directed TracFone to file 

with the Coininissioii an original and ten copies of tlie order issued by the Court in Case No. 

3 :08-CV-660-JGH. Requisite copies of the Court Order and Memorandum Opinioii are attached. 

In its ETC application, amendments, and suppleinental filings, including its recent Notice 

of Expanded Lifeline Offerings, TracFone has deinonstrated that it coinplies with all applicable 

criteria for designation as an ETC for the limited purpose of offering L,ifeline service, and that 

designation of TracFoiie as an ETC will serve the public interest. 

Accordingly, TracFoiie respectfully moves tlie Coininissioii to remove its long-pending 

ETC application fioin its defeired status, pursuant to tlie Coininission’s August 9 order, and to 
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designate TracFone as ail ETC forthwith so that it may promptly commence provision of 

SafeLink Wireless@ L,ifeliiie service to low-income Kentucky households. 

Septeinber 1,2010 Respectfully submitted, 

TRACFONE WIRELESS, INC. 
/”// 

/” 

Thomas P. O’Brien 111 
FROST BROWN TODD L,L,C 
250 Main Street 
Suite 2800 
L,exington, ICY 40507-1749 
Telephone (859) 23 1-0000 

Mitchell F. Breclier 
Debra McGuire Mercer 
GREENBERG TRATJRIG, L,L,P 
2101 L, Street, NW 
Suite 1000 
Washington, DC 20037 
Telephone (202) 33 1-3 100 

CERTIFICATE OF SERVICE 

This is to certifL that I have duly served TracFone Wireless, Inc.’s Motion to Remove Petition 
for Designation as an Eligible Telecoininuiiications Carrier from Deferred Status by overnight 
delivery on this 1” day of September 2010 to all parties listed below: 

Jerry Keathley 
President Assistant Attorney General 
National Emergency Nuinber Association 
Kentucky Chapter Frankfort, KY 40601-8204 
4265 Dixie Highway 
Dry Ridge, KY 41 035 

Derinis G. Howard, I1 

1024 Capital Center Drive, Suite 200 

(,/-- uki.#- /? ‘fi$& %- 

Counsel for Tracfoiie Wireless, Inc. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOTJISVILLE 

CIVIL ACTION NO. 3:08-CV-660-H 

COMMONWEALTH OF KENTUCKY 
COMMERCIAL MOBILE RADIO SERVICE 
EMERGENCY TELECOMMUNICATIONS 
BOARD 

PLAINTIFF 

V 

TRACFONE WIRELESS, INC. DEFENDANT 

ORDER 

Here, the parties dispute the applicability of a Kentucky statute requiring cell phone 

providers to collect emergency 91 1 service fees owed by their customers. The parties have filed 

cross-motions for siiininary judgment. The Court has considered the issues in an accompanying 

Memorandum Opinion. For the reasons stated therein, and being otherwise sufficiently advised, 

IT IS HEREBY ORDERED that Plaintiffs Motion for Summary Judgrnent is 

STJSTAINED IN PART. Defendant is required to reinit past-due service fees for the period of 

November 2003 through July 12, 2006 for all of its customers and from July 12, 2006 through 

September 2009 for its customers that purchased services directly from Defendant. 

IT IS FURTHER ORDERED that Defendant’s Motion for Summary Judgment is 

STJSTAINED IN PART. Defendant is not required to reinit any fees under the 2006 

amendments to KRS tj 65.7635 for its non-direct custoiners until the CMRS Board advises it of 

the proper method of collection. 

IT IS FURTHER ORDERED that CTIA-The Wireless Association’s Motion for Leave to 

Participate as Amicus Curiae is S‘CJSTAINED. The Court has considered the issues and 

arguments raised by the Amicus. 
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This is not a final and appealable order. 

August 18,2010 

(Ir 

John G .  Heyburn 11, Judge 
United States District Court 

cc: Counsel of Record 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRlCT OF KENTUCKY 

AT LOIJISVILL,E 

CIVIL, ACTION NO. 3:08-CV-660-H 

COMMONWEALTH OF KENTUCKY 
COMMERCIAL MOBIL,E RADIO SERVICE 
EMERGENCY TELECOMMUNICATIONS 
BOARD 

V. 

TRACFONE WIRELESS, INC. 

PLAINTIFF 

DEFENDANT 

MEMORANDUM OPINION 

In this action, the parties dispute the applicability of a Kentucky statute, and its 

amendments, requiring mobile phone providers to collect montlily emergency 91 1 service fees 

from their customers on behalf of tlie Corninonwealth. Specifically, the parties dispute whether 

TracFone Wireless, Inc. (“TracFone”), which provides prepaid wireless service primarily 

through retail stores like Wal-Mart, was required to collect the service fees. The case presents 

particularly difficult questions of statutory interpretation. Both parties have filed detailed and 

expert briefs in support of their positions arid tlie Court has heard oral argument in chambers. 

Tlie case is ripe for summary judgment. 

I. 

To understand this case requires a knowledge of the worltings of wireless telephone 

services. Wireless services are primarily provided and billed for by two different methods: 

postpaid and prepaid. A custoiner using a postpaid provider has a cell phone and receives a 

monthly bill for tlie services she used during tlie preceding month. Traditionally, the customer 

will pay a set amount for the use of up to a certain number of minutes and will pay additional 

fees after the fact for any minutes used in excess of that set amount. In contrast, a customer 
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using a prepaid provider has a cell phone that is essentially “programmed” with a set number of 

minutes to be used, for which the custoiner has already paid. Tlie customer’s phone does not 

autoinatically renew those minutes after use or expiration and there is no monthly “bill” for use 

of the phone. Rather, if tlie customer wishes to use additional minutes, the custoiner must 

purchase those minutes in advance and “load” them onto her phone. 

TracFone is a large, national provider of prepaid wireless service. It does not operate its 

own calling network, but rather, purchases the right to use other networks, such as AT&T, 

Verizon, or Sprint, and then sells prepaid ininutes on those networlts. The vast majority of 

TracFone’s sales occur through third party retailers, such as Wal-Mart. Those custoiners 

purchase their phones in a retail store and contact TracFone, either online or by telephone, to 

activate the phones and prepaid ininutes. At that time, the minutes are stored on the phone and 

TracFone requests that tlie custoiner provide her zip code, but does not request any additional 

information. Following activation, TracFone does not inoilitor or control the use of tlie prepaid 

minutes. As a general rule, the custoiner does not carry an “account” with TracFone and 

TracFone does not have any of tlie customer’s payment inforniation. If the custoiner wishes to 

add additional minutes to the same phone, she may purchase those ininutes on a calling card at a 

retail store and load them onto her phone. A small number of custoiners purchase their phones 

and/or additional minutes directly froin TracFone’s internet website or direct sales telephone 

line. In 1998, tlie Kentucky legislature passed House Bill 673 (tlie “1998 Act”) in response to 

a inandate froin the Federal Coininunications Commission requiring all emergency 9 1 1 systems 

to service wireless callers. Tlie 1998 Act established the Comtnonwealtli of Kentucky 

Coininercial Mobile Radio Service Einergency Telecommunications Board (“CMRS Board” or 
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“the Board”) to develop an emergency 9 1 1 system for wireless customers. That system now 

allows any wireless user, including TracFone customers, to dial 91 1 from her cell phone and 

connect to tlie einergeiicy dispatch system nearest her actual location regardless of her home 

address. In other words, if a customer from Louisville dials 91 1 from her phone while in 

Bowling Green, the system connects her to the emergency dispatch center in Bowling Green. 

To pay for the creation and maintenance of the 9 1 1 system, the 1998 Act created the 

CMRS Fund, which was to be supported by a seventy cents per month service fee placed on all 

wireless customers. KRS 9 65.7635 required wireless providers to collect that fee from their 

customers and rernit the money to the Board. The original version of the statute reads: 

Each CMRS provider shall act as a collection agent for the CMRS fund and 
shall, as part of the provider’s normal monthly billing process, collect the 
CMRS service charges levied upon CMRS connections under KRS 
65.7629(3) from each CMRS connection to whom the billing provider 
provides CMRS. Each billing provider shall list the CMRS service charge as 
a separate entry on each bill which includes a CMRS service charge, If a 
CMRS provider receives a partial payment for a monthly bill from a CMRS 
customer, tlie provider shall first apply the payment against the amount the 
CMRS customer owes tlie CMRS provider. 

A CMRS provider has no obligation to take any legal action to enforce the 
collection of the CMRS service charges for which any CMRS customer is 
billed. Collection actions to enforce the collection of the CMRS service 
charge against any CMRS customer may, however, be initiated by the state, 
on behalf of tlie board, in the Circuit Court of the county where the bill for 
CMRS service is regularly delivered, and the reasonable costs and attorneys’ 
fees which are incurred in connection with any such collection action may be 
awarded by the court to the prevailing party in the action. 

State and local taxes shall not apply to CMRS service charges. 

To reimburse itself for the cost of collecting and remitting the CMRS service 
charge, each CMRS provider may deduct and retain from the CMRS service 
charges it collects during each calendar month an amount not to exceed one 
and one-half percent (1.5%) of the gross aggregate amount of CMRS service 
charges it collected that month. 
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( 5 )  All CMRS service charges imposed under KRS 65.7621 to 65.7643 collected 
by each CMRS provider, less the administrative fee described in subsection 
(4) of this section, are due and payable to the board monthly and shall be 
remitted on or before sixty (60) days after the end of the calendar month. 
Collection actions may be initiated by the state, on behalf of the board, in the 
Franklin Circuit Court or any other court of competent jurisdiction, and the 
reasonable costs and attorneys’ fees which are incurred in connection with 
any such collection action may be awarded by the court to the prevailing 
party in the action. 

KRS 0 65.7635 (1999). 

TracFone began selling wireless services in Kentucky sometime in 1999. IJntil 

November of 2003, TracFone remitted emergency 91 1 service fees to the CMRS Board, totaling 

approximately $764,000.’ In November of 2003, TracFone learned that another state, and much 

of the wireless industry, interpreted similar statutes as not applying to prepaid providers. 

Thereafter, it notified the Board that it would no longer reinit einergency 91 1 service fees. 

According to the Board, it has consistently believed that prepaid providers must collect 

the service fees under the 1998 Act. Nevertheless, sometime in 2004, the Board began 

considering how to clarify the 1998 Act’s collection 1nethod.l TracFone submitted an initial 

request that Kentucky adopt the average-revenue-per-user method of collection (“APRIJ 

method”), which the State of Tennessee used for a similar purpose. IJnder this method, a prepaid 

wireless provider divides its monthly revenue from business in Kentucky by $50.00, which is the 

monthly average revenue per user of major wireless carriers. That number is then multiplied by 

It appears that these fees were not specifically collected froin customers as service fees. Rather, TracFone 
estimated an appropriate amount for the fees using a computer program and remitted the money from TracFone’s 
general revenues. 

TracFone argues that the Board did not understand the 1998 Act to apply to prepaid providers. During 
this time period, the Board considered requesting an opinion from the Kentucky Attorney General regarding this 
issue. For unexplained reasons, one was never formally requested or provided. 
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the service fee and the resulting amount is remitted to the CMRS Board. For example, if 

TracFone had revenues of $100,000 for a month, it would remit $1,400 in service fees3 

By 2005, the Board lobbied the Kentucky legislature to amend the I998 Act to clarify 

that prepaid providers are required to collect the service fees and to detail the proper methods of 

collection. Legislation was proposed in 2005, but stalled in committee. Similar legislation was 

again proposed in 2006, with the specific inclusion of the APRIJ method as a permissible 

method of collection. However, by this time, TracFone had removed its support for the APRU 

method and lobbied for a direct retailer method of collection, meaning that the end retailer of 

prepaid phones and minutes, such as Wal-Mart, should collect the service fees. Eventually, the 

ainendments passed (collectively referred to as the “2006 Amendments”) without a direct retailer 

method of collection. In pertinent part, the 2006 Amendments read: 

(1) Each CMRS provider shall act as a collection agent for the CMRS fund. 
From its custoiners, the provider shall, as part of the provider’s billing 
process, collect the CMRS service charges levied upoii CMRS connections 
under KRS 65.7629(3) from each CMRS connection to whom the billing 
provider provides CMRS. Each billing provider shall list the CMRS service 
charge as a separate entry on each bill which includes a CMRS service 
charge. If a CMRS provider receives a partial payment for a monthly bill 
from a CMRS customer, the provider shall first apply the payment against the 
amount the CMRS customer owes the CMRS provider. For CMRS customers 
who purchase CMRS services on a prepaid basis, the CMRS service charge 
shall be determined according to one (1) of the following methodologies as 
elected by the CMRS provider: 
(a) The CMRS provider shall collect, on a monthly basis, the CMRS 

service charge specified in KRS 65.7629(3) from each active 
customer whose account balance is equal to or greater than the 
amount of service charge; or 
The CMRS provider shall divide its total earned prepaid wireless 
telephone revenue received with respect to its prepaid customers in 
the Commonwealth within the inontlily 9 1 1 emergency telephone 

(b) 

$100,000 divided by SO equals 2,000. 2,000 iiiultiplied by “70 (the service fee per user per month) equals 
1,400. 
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service reporting period by fifty dollars ($50), inultiply the quotient 
by the service charge amount, and pay the resulting amount to the 
board; or 
In the case of CMRS providers that do not have the ability to access 
or debit end user accounts, and do not have retail contact with the 
end-user or purchaser of prepaid wireless airtime, the CMRS service 
charge and collection methodology may be determined by 
administrative regulations promulgated by the board to collect the 
service charge from such end users. 

(c) 

A CMRS provider has no obligation to take ally legal action to enforce the 
collection of the CMRS service charges for which any CMRS customer is 
billed. Collection actions to enforce the collection of the CMRS service 
charge against any CMRS customer may, however, be initiated by the state, 
on behalf of the board, in the Circuit Court of the county where the bill for 
CMRS service is regularly delivered, and the reasonable costs and attorneys’ 
fees which are incurred in connection with any such collection action may be 
awarded by the court to the prevailing party in the action. 

State and local taxes shall not apply to CMRS service charges. 

To reimburse itself for the cost of collecting and remitting the CMRS service 
charge, each CMRS provider may deduct and retain from the CMRS service 
charges it collects during each calendar month an amount not to exceed one 
and one-half percent (1.5%) ofthe gross aggregate amount of CMRS service 
charges it collected that month. 

All CMRS service charges imposed under KRS 65.7621 to 65.7643 collected 
by each CMRS provider, less the administrative fee described in subsection 
(4) of this section, are due and payable to the board monthly and shall be 
remitted on or before sixty (GO) days after the end of the calendar month. 
Collection actions may be initiated by the state, on behalf ofthe board, in the 
Franklin Circuit Coui-t or any other court of competent jurisdiction, and the 
reasonable costs and attorneys’ fees which are incurred in connection with 
any such collection action may be awarded by the court to the prevailing 
party in the action. 

KRS 9 65.7635 (2007). 

Immediately following passage of the 2006 Amendments, TracFone notified the CMRS 

Board that it was electing “Option C” as its method of collection and requested an administrative 

rule authorizing a direct retailer method of collection. An attorney from the Board quickly 
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notified TracFone that its request was denied. However, TracFone has presented significant 

evidence that representatives of the Board and Kentucky’s Office of Hoineland Security 

subsequently informed it that the letter was sent in error and its request was still under review. 

In its briefing and oral argument, the Board seems to acknowledge this. In any event, the Board 

has yet to promulgate any administrative regulations or make any other official response 

indicating the proper collection methodology. 

Prior to the filing of this lawsuit, TracFone did not reinit any einergency 9 1 1 service fees 

to the Board under the 2006 Amendments. Following comrnenceinent of the suit, TracFone 

began remitting service fees for the small percentage of its custoiners who purchased services 

directly from TracFone, using either its website or telephone sales line. To this date, TracFone 

has not remitted any service fees for its custoiners who purchase services from third party 

retailers. The CMRS Board asserts that TracFone is the only prepaid provider that refuses to 

reinit payment for the service fees. 

11. 

Statutory interpretation is the sole issue involved here. Specifically, the Court must 

determine ( 1 )  whether TracFone was required to collect and remit service fees under the 1998 

Act, and (2) whether TracFone is required to collect and reinit service fees under the 2006 

Ainendinents in the absence of a specific ruling from the CMRS Board regarding its election of 

“Option C.” 

The interpretation of these two Kentucky statutes is a purely state-law issue.4 The Court 

To a very limited extent, TracFone argues that the IJnited States Constitution is implicated by the 
Commonwealth’s proposed application of the statutes. For the reasons explained below, the Court finds that the 
federal constitution is not implicated and only state law issues remain. 
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has a rather circumscribed role. It must either follow Kentucky’s highest court’s interpretation 

or predict how that court would interpret and apply the statutes. lJnited States v. Simpson, 520 

F.3d 53 1 ,  535 (6th Cir. 2008). Thankfully, one Kentucky court has already considered the 1998 

Act under nearly identical facts.5 In Commonwealth of Kentucky v. Virgin Mobile, [J.S.A., L.P., 

No 08-(3-10857 (Jefferson Cir. Ct. March 25, 2010), the CMRS Board sought to collect unpaid 

service fees from Virgin Mobile, another national provider of pre-paid wireless services, under 

the 1998 Act. Virgin Mobile defended in much the same way TracFone defends here. In a 

thorough and thoughtful opinion, Jefferson Circuit Court Judge Kenneth Conliffe found that the 

1998 Act clearly applied to prepaid providers and that Virgin Mobile must pay the overdue 

amounts. The Court finds Judge Conliffe’s opinion to be a useful guideline for identifying the 

most important issues. With that in mind, the Court first considers the 1998 Act. 

A. 

“The most commonly stated rule in statutory interpretation is that the ‘plain meaning’ of 

the statute controls.” Wheeler & Clevenger Oil Co., Inc. v. Washburn, 127 S.W.3d 609, 614 

(Ky. 2004). Thus, the Court must begin its analysis with an examination of the statute’s 

language. To that end, “an act is to be read as a whole, Le. any language in the act is to be read 

in light of the whole act, not just a portion of it.” Popplewell’s Alligator Dock No. I ,  Inc. v. 

Revenue Cabinet, 133 S.W.3d 456,465 (Ky. 2004). Here, the primary provision in dispute reads 

as follows: 

Each CMRS provider shall act as a collection agent for the CMRS fund and shall, as 
part of the provider’s normal monthly billing process, collect the CMRS service 
charges levied upon CMRS connections under KRS 65.7629(3) from each CMRS 

No Kentucky court has considered the issue with respect to the 2006 Amendments. 
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connection to whom the billing provider provides CMRS. Each billing provider shall 
list the CMRS service charge as a separate entry on each bill which includes a 
CMRS service charge. If a CMRS provider receives a partial payment for a monthly 
bill from a CMRS customer, the provider shall first apply the payment against the 
amount the CMRS customer owes the CMRS provider. 

KRS $ 65.7635(1). To understand this provision, one must understand some of its terms. 

First, it only applies to “CMRS providers.” Thus, the first critical question is whether 

TracFone is a CMRS provider. A “CMRS provider” is defined as “a person or entity who 

provides CMRS to an end user, including resellers.” KRS 5 65.7621 (9) ( 1  999). Everyone 

agrees that “CMRS” includes mobile phone services. There is no real dispute, then, that 

TracFone is a CMRS provider.6 It clearly provides mobile phone services to its customers; when 

a customer purchases a TracFone product, she contacts TracFone to activate it and supply 

coverage. While TracFone may use other companies’ “networks,” that merely makes it a 

“reseller” of services, which is explicitly included in the term “CMRS provider.” 

Second, the CMRS provider merely acts as a “collection agent” that collects “service 

charges levied upon CMRS connections under KRS 65.7629(3).” KRS 5 6S.7635( 1). For 

TracFone to be obligated to collect the fees, then, its customers must first be obligated to pay 

them. No doubt they are. The service charge applies to “each CMRS connection within the 

Commonwealth.” KRS l j  65.7629(3). A “CMRS connection” is defined as “a mobile handset 

telephone number assigned to a CMRS customer.” KRS Q 65.7621 (6). “‘CMRS customer’ 

TracFone argues that it is not a CMRS provider for three reasons: (1) the word “prepaid” does not appear 
anywhere in the statute; (2) the sponsors of the statute had not heard of prepaid providers when the statute was 
passed; and (3) TracFone does not utilize monthly billing as a part of its business model. None of these reasons 
removes TracFone from the clearly broad scope of the definition of a “CMRS provider.” The facts that the word 
“prepaid” is not in the statute and that its sponsors had never heard of prepaid cell phones are irrelevant. The statute 
defines “CMRS provider” without reference to any method of payment or business model. It was clearly written i n  
broad terms to encompass all forms of cell phone providers. Likewise, while billing practices may be relevant to 
whether TracFone was obligated to collect the service fees, it is not relevant to whether TracFone was or was not a 
CMRS provider. Again, the definition of “CMRS provider” does not include any reference to the method of billing. 
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means a person to whoin a mobile handset telephone nuinber is assigned and to whom CMRS is 

provided in return for compensation.’’ KRS 5 65.762 l(7). Each TracFone customer receives a 

“mobile handset telephone number” and cell phone service from TracFone. Therefore, they are 

“CMRS customers.” KRS 5 65.7629(3) levies the service charge on “each CMRS customer 

within the CoinmonwealthYy7 regardless of their method of purchasing such service.8 

The statute clearly states that “[elach CMRS provider shall act as a collection agent for 

the CMRS fund . . .” KRS 5 65.7635( 1). Therefore, in light of the definitions examined, the 

statute, at its most basic level and in no uncertain terms, requires TracFone to collect the service 

fees from its Icentucky customers. This is the same conclusion that Judge Conliffe reached in 

Virgin Mobile. As Judge Conliffe stated, “it is clear that the Defendant is mandated to collect 

the fee in question from its customers. Any other interpretation would contravene the uniformity 

requirement of K.R.S. 65 .7627.”9 This is a most reasonable analysis under the circumstances. 

TracFone collects the home zip code of each of its customers at the time of activation. Thus, it can easily 
determine which customers are “within the Commonwealth.” In fact, since 2001 TracFone has submitted quarterly 
reports of its subscribers in each zip code to the CMRS Board pursuant to KRS 65.7639. 

Although it is unnecessary to consider legislative intent in light of the plain meaning of the statute, the 
Court notes that finding TracFone’s customers obligated to pay the service charges also comports with the clear 
intent of the statute. The CMRS fund was established to pay for the emergency 91 1 system. That system benefits all 
cell phone users, including TracFone customers. It makes sense, then, that the legislature wanted all cell phone 
users, including prepaid users, to pay the service fees. 

Under the 1998 Act, KRS 65.7627 provided, “The CMRS service charge shall have uniform application 
within the boundaries of the Commonwealth.” As Judge Conliffe explained, if TracFone is not required to collect 
the service charge from its customers, then TracFone, and potentially its customers, would be treated differently than 
other CMRS providers, in violation of this statute. 

10 
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B. 

The 1998 Act, however, does not end with this clear provision requiring TracFone to 

collect the service fees. Rather, it goes on to prescribe a specific method of collection: 

Each CMRS provider . . . shall, as part of lhe provider’s normal monthly billing 
process, collect the CMRS service charges levied upon CMRS connections under 
KRS 65.7629(3) from each CMRS connection to whom the billing provider provides 
CMRS. Each billing provider shall list the CMRS service charge as a separate entry 
on each bill which includes a CMRS service charge. 

KRS 5 65.7635( 1) (emphasis added). Without doubt, this statutory method of collection does 

not comport with TracFone’s chosen business model. TracFone does not send its customers any 

“bills,” much less utilize a “normal monthly billing process.” Without a bill, there is no 

document on which TracFone would logically “list the CMRS service charge as a separate 

entry.” According to TracFone, reference to this explicit collection method must mean that the 

statute applies only to postpaid cell phone providers who utilize traditional billing systems and 

not to prepaid providers. 

In addressing this confounding issue, Judge Conliffe looked to principles of statutory 

construction for tax laws.” He found that the prepaid provider’s argument was the equivalent of 

a request for an exemption from a generally applicable tax. Under long-standing Kentucky law, 

[a] grant of exemption from taxation is never presumed; on the contrary, in  all cases 
of doubt as to the legislative intention, or as to the inclusion of particular property 
within the t e r m  of the statute, the presumption is in favor of the taxing power, and 
the burden is on the claimant to establish clearly his right to exemption. 

Martin v. High Spliut Con1 Co., 103 S.W.2d 71 1 , 71 4 (Ky. 1937) (citation and quotation marks 

omitted). Therefore, Judge Conliffe determined that the statute’s specific guidance on how to 

lo  This Court agrees that the service fees are very similar to taxes and interpretation of these statutes should 
he in line with the interpretation of tax statutes. It appears that the parties join this analysis as each has 
recommended a method of interpretation following general tax statute principles. 
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collect the fees, while admittedly in conflict with prepaid providers’ chosen business model, did 

not clearly create an implicit exemption to the general duty to collect the service fee. 

TracFone contends that Judge Conliffe’s “exemption” analysis began from a faulty 

assumption, i.e. that the statute applied to TracFone at all. According to TracFone, it does not 

seek an exemption to a general obligation, but rather, an interpretation that the statute applies 

only to postpaid providers, not prepaid. Under a different principle of tax law, TracFone argues 

that any ambiguities in the statute should be construed in its favor, as the obligated party, and 

against the CMRS Board, as the taxing power. 

TracFone is correct that, as a general rule, “it is the function of the judiciary to construe 

the [tax] statute strictly and resolve doubts and ambiguities in favor of the taxpayer and against 

the taxing powers.” George v. Scent, 346 S.W.2d 784,789 (Ky. 1961). However, as explained 

above, that rule does not apply where the legislature has specifically stated that the tax apply to 

tlie party in question and that party is actually seeking an exemption. Id” Judge Conliffe’s 

analysis that our circumstances more properly fit in the latter category “threads the needle” of a 

difficult question as well or better than any this Court can devise. The clear intent and language 

of the statute requires “each CMRS provider,” which would include TracFone, to collect the 

service fees frorn each customer to whom they provide service. To interpret the statute to apply 

only to post-paid providers would, indeed, create an exemption for prepaid providers. Because 

such an exemption is not clearly required by the statute’s plain language, the Court cannot grant 

one. 

12 
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c. 
To be sure, Judge Conliffe’s decision is not binding upon this Court. Bradley v. Gen. 

Motors Corp., 512 F.2d 602, 605 (6th Cir. 1975). “However, th[e] court may give weight to the 

decision of a [state] trial court in determining what is the controlling law of [the state].” Id. 

That weight is considerable here because Judge Conliffe undertakes this difficult analysis in a 

convincing, well-reasoned and most thorough manner. Having considered the plain language of 

the statute and Kentucky’s basic rules of statutory interpretation, this Court concludes that the 

Kentucky Supreme Court would quite likely follow Judge Conliffe’s convincing analysis. 

Therefore, this Court’s most prudent course is to follow it also. 

111. 

Although the Court sides with Judge Conliffe’s opinion, it recognizes that TracFone has 

raised some legitimate counterpoints. However, none of those arguments have sufficient weight 

or logic to supplant Judge Conliffe’s analysis. Though the 1998 Act’s collection provisions are 

confusing, it remains clear that TracFone must collect the tax. For the reasons that follow, this 

Court believes that TracFone’s arguments to the contrary will not persuade Kentucky’s highest 

court. 

A. 

Perhaps TracFone’s strongest argument that the 1998 Act did not apply to prepaid 

providers is that the statutes were amended in 2006 to specifically add language regarding 

prepaid providers. “[Tlhe presumption is that the legislature, by the amendment, intended to 

change the law.” Whitley County Bd. of Edw.  v. Meadors, 444 S.W.2d 890, 891 (Ky. 1969). 

According to TracFone, the 2006 Amendments only added language specifically applying the 



Case 3:08-cv-00660-JGH Document 92 Filed 08/18/10 Page 14 of 28 

collection duties to prepaid providers. However, TracFone rnakes too much of the change and 

the presumption. A closer examination of the amendments reveals that they only changed the 

method of collection, not the general collection obligation of cell phone providers. 

The first sentence of the 2006 version of KRS 3 65.7635 is identical to the 1998 version’s 

first clause. Both read, “Each CMRS provider shall act as a collection agent for the CMRS 

fund.” The definition of “CMRS provider” was largely unchanged, adding only the clarification 

that the term applies to both facilities-based resellers and non-facilities-based resellers.” KRS 3 

65.7621. None of the changes shows that the term “CMRS provider” did not previously apply to 

prepaid providers. Thus, the general obligation of all CMRS providers to collect fees remained 

unchanged. Rather, the 2006 Amendinerits changed only the permissible methods of collection. 

Consequently, the Court concludes that the 2006 Amendrnents do not suggest any change in the 

1998 Act’s general requirement that all CMRS providers, including TracFone, act as collection 

agents.I2 

This analysis complies with basic rules of statutory interpretation regarding amendments. 

“Courts determine the defects in the original act, which defect the legislature intended to cure, 

and then construe the amendment to reduce or eliminate the defect intended to be remedied.” 1A 

“CMRS customer” and “CMRS connection” were also unchanged. The only change regarding the 
applicability of the fee was to note that, for prepaid customers, the fee is owed by those with a primary place of use 
in Kentucky (the same standard as the 1998 Act) and those with a Kentucky area code. Thus, the only change was to 
incorporate more CMRS connections (ones with Kentucky area codes), not to add a new classification of prepaid 
customers. 

The CMRS Board argues that the 2006 amendments represent merely a clarification that prepaid 12 

providers were obligated to collect the fees as well. The Court need not make such a finding. Rather, as explained, 
the plain language of the statute does not effect any change on the obligation to collect. The obligation remains the 
same - all CMRS providers must collect the service fees froin all of their customers. However, the amendments do 
effect a change in the law; they change the permissible method of collection, adding new options to make it easier 
for prepaid providers to coinply with the law while retaining the same business model. 

14 
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Norman J. Singer & J.D. Sliambie Singer, Statutes and Statutory Construction §22:3 I (7th ed. 

2009). The defect in the original statute was that the prescribed method of collection did not 

comport with prepaid providers’ chosen business model. The amendments clearly, and 

explicitly, remedy that defect aiid no other. 

B. 

Next, TracFoiie argues that because its customers owe the service fee aiid no one 

collected any fees under the 1998 Act after 2003, the Board cannot now force TracFone to remit 

fees out-of-pocket. Such an interpretation, of course, would completely alleviate the CMRS 

provider of its obligation to collect and remit the fees. Clearly, the statute did not intend this 

result. 

Moreover, such a result is contrary to the plain language of the statute, which requires 

providers collect and reinit the fees to the Board. KRS lj 65.7635(1). The only time a provider 

is not responsible for remitting a fee to the Board is where the provider has not collected charges 

“for which [the] CMRS customer is billed.” KRS Q 65.7635(2). Here, it is undisputed that 

TracFone simply made no effort to collect the fees after 2003. It seems illogical that TracFone 

could impose its own failure to attempt to collect the fees as a defense to its failure to remit. 

C. 

TracFone also contends that it could not collect the fee using the method the 1998 Act 

requires and, therefore, its compliance was impossible. It cites two reasons for this 

impossibility. 

First, it argues that building the fee into its suggested retail price would violate KRS 

65.7635(3), which provides that “[sltate and local taxes shall not apply to CMRS service 

15 
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charges.” TracFone sells the vast majority of its products through third party retailers. 

According to TracFone, if it built the fee into its suggested retail price, the retailers would 

automatically charge sales tax on the full retail price and, thus, would tax the fee. TracFone has 

presented nothing to suggest that it bas attempted to work with retailers to collect the fee or 

determine a best method of doing so. Computer technology has assisted retailers to distinguish 

between products that have a sales tax and products that do not. TracFone has not convinced the 

Court that building the fee into its retail price without exposing customers to an unauthorized tax 

is a difficult, not to mention impossible, task. 

TracFone’s next argument is, again, premised on its business model. When a customer 

purchases a set amount of minutes for use, TracFone does not know if that custoiner will use 

those minutes over a week’s time or several months. The service fee is seventy centsper month. 

Because TracFone does not know how long a phone will be used, it argues that it cannot know 

how much to collect from its customers. The Court recognizes that this presents some difficulty 

for TracFone. It is a difficulty, however, that again arises because of TracFone’s business 

choices. Moreover, it is a difficulty that the Court is not convinced creates an impossibility. Put 

simply, TracFone’s business choices do not alleviate its obligations under the statute. 

TracFone asserts that it does not follow the use of its phones once they are activated and, 

therefore, does not know how long the customer uses the phone. This may be true.I3 However, 

TracFone does submit quarterly reports to the Commonwealth stating the number of its 

customers. Therefore, TracFone does, in  fact, know how many customers are active and for how 

long they have been active. Based on such information and actuarial calculations, TracFone 

j 3  Of course, it does not contend that it cannot follow the use, only that it does not. 

16 
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could liltely calculate the average number of minutes its customers use in a month and collect the 

fee based on that a ~ e r a g e . ’ ~  

D. 

For its next argument, TracFone contends that applying the 1998 Act to it would violate 

the Due Process and Equal Protection clauses of the federal constitution. These arguments are 

not persuasive. 

With regard to the Due Process clause, TracFone claims that the statute is 

unconstitutionally vague and that it could not have known what was required of it. This 

argument largely refashions TracFone’s previous arguments - i,e. that the statute is ambiguous 

and that it could not comply with the prescribed billing methods. Based on the above analysis, 

however, the statute clearly states that all CMRS providers, which includes TracFone, must 

collect the service fees. Furthermore, there is no evidence that compliance with that general 

mandate would have been genuinely impossible. Therefore, the due process claim fails. 

The Equal Protection claim largely refashions TracFone’s argument that the customer, 

not TracFone, is responsible for paying the fees. According to TracFone, requiring it to pay 

when it did not collect would treat it differently than the postpaid providers who did collect from 

their customers. This argument is also flawed. First, TracFone is not similarly situated to 

postpaid providers that billed for, and collected, the service fees from their customers. TracFone 

l 4  Of course, TracFone could develop other methods for collecting the fee that vary slightly from its 
business model. For example, a customer could be required to set up an account with a certain reserve of funds to 
pay for the fee so long as the phone is activated. If the customer discontinues use of the phone prior to the account 
being exhausted, the money would simply be refunded to the customer’s account. If the customer’s account is 
depleted and they wish to obtain additional use of the phone, they may be required to put additional monies into the 
account. TracFone could also bill its customers each month for the fee. While these methods do require a change to 
TracFone’s business model and may create additional expense, those facts do not relieve TracFone of its statutory 
duties. It has not put forth evidence of an actual impossibility in compliance. 

17 
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freely admits that it made no attempt to collect the service fees. Had the postpaid providers 

made no attempt to collect, they too would be liable for the fees out-of-pocket. Second, 

requiring TracFone to collect the fees actually treats all CMRS providers the same; it does not 

prejudice prepaid providers or advantage postpaid providers. If prepaid providers are not 

required to collect the fees, they would gain a competitive advantage over their postpaid rivals. 

Such an interpretation would violate KRS 0 65.7627, which provides, “The CMRS service 

charge shall have uniform application within the boundaries of the Commonwealth.” 

E. 

Finally, TracFone contends that the Board’s claims should be dismissed based on 

equitable grounds. First, it conteiids that the CMRS Board, despite knowing that litigation was 

possible, failed to implemeiit a procedure to maintain records and destroyed many records of 

former board members. TracFone argues that this spoliation requires dismissal. Second, 

TracFone contends that the doctrine of laches bars any recovery by the Board because it failed to 

act in a reasonable and timely manner to ensure TracFone’s compliance with the 1998 Act. 

“Dismissal is the sanction of last resort.” Beil v. Lakewood Eng’g & Mfg. Co., 15 F.3d 

546, 552 (6th Cir. 1994). Moreover, the party claiming spoliation must show that the destroyed 

evidence was relevant to the issues iii the lawsuit. Residential Funding Corp. v. DeGeorge Fin. 

Corp., 306 F.3d 99, 107 (2d Cir. 2002). See also McDaniel v. Transcender, LLC, 119 Fed.Appx. 

774, 782 (6th Cir. 2005) (“[Ilt is a general rule that the intentional spoliation or destruction of 

evidence relevant to a case raises . . . an inference, that the evidence would have been 

unfavorable to the cause of the spoliator.”) (emphasis added and quotation omitted). TracFone 

18 
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has not shown that any destroyed documents contained relevant eviden~e.’~ This is a case of 

statutory interpretation. As a general matter, documentary evidence from either party would not 

impact the Court’s analysis. The Court is charged with examining the plain language of the 

statute and the legislature’s intent in enacting it. Put simply, TracFone has not shown that the 

destruction of any Board documents warrants such an extreme consequence as dismissal. 

“The basis for the doctrine of laches is that neglect or omission to assert one’s rights 

within a reasonable period of time, where it causes prejudice, injury, disadvantage or a change of 

position to the other party, will bar enforcement of that claimant’s rights.” Wigginton v. 

Conzmonwealth, ex rel. Caldwell, 760 S.W.2d 885, 887 (Ky. Ct. App. 1988). TracFone argues 

that it notified the Board of its interpretation of the 1998 Act in November of 2003 and that the 

Board’s failure to bring this action prior to 2008 should bar its claims. The Court disagrees. 

TracFone has presented no evidence that it was prejudiced, injured, disadvantaged or 

made a change in its position based on the delay. As explained, this case involves basic statutory 

interpretation. Nothing in the delay has caused the destruction of any evidence related to that 

interpretation. The Board never misled TracFone about its interpretation of the 1998 Act or its 

intention to seek remittance of the fees under it. Without showing some prejudice by the delay, 

the doctrine of laches does not apply. See Plaza Condo. Ass’n, Inc. v. Wellington Corp., 920 

S.W.2d 51, 54 (Ky. 1996).16 

I 5  The only possible exception would be statements made to TracFone, as they may reflect on its defense of 
laches. However, TracFone has, or at a minimum had, possession of any such statements. Therefore, there is no 
basis for finding that destroyed copies of those statements warrants dismissal. 

The Court’s analysis with respect to spoliation and laches applies equally to TracFone’s claims under the 
2006 Amendments, which are discussed in Section IV. 

19 
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IV. 

The Court next considers the 2006 Amendments, which all parties agree require prepaid 

providers to collect and remit the service charges. The only dispute is whether TracFone must 

do so in the absence of an administrative ruling by the Board. 

The relevant provision of the 2006 Amendments, which remains unchanged, provides, 

For CMRS customers who purchase CMRS services on a prepaid basis, the CMRS 
service charge shall be determined according to one (1) of the following 
methodologies as elected by the CMRS provider: 

KRS Ej 65.7635(1). 

The CMRS provider shall collect, on a monthly basis, the CMRS 
service charge specified in ICRS 65.7629(3) from each active 
customer whose account balance is equal to or greater than the 
amount of service charge; or 
The CMRS provider shall divide its total earned prepaid wireless 
telephone revenue received with respect to its prepaid customers in 
the Commonwealth within the monthly 9 1 I emergency telephone 
service reporting period by fifty dollars ( $ S O ) ,  multiply the quotient 
by the service charge amount, and pay the resulting amount to the 
board; or 
In the case of CMRS providers that do not have the ability to access 
or debit end user accounts, and do not have retail contact with the 
end-user or purchaser of prepaid wireless airtime, the CMRS service 
charge and collection methodology may be determined by 
administrative regulations promulgated by the board to collect the 
service charge from such end users. 

Immediately after passage of the 2006 Amendments, TracFone notified the 

Board of its election of “Option C” and requested an administrative regulation detailing how it 

should determine and collect the fees. To this date, the Board has not re~p0nded.l~ The parties 

dispute whether TracFone is required to collect the fees between the time it notified the Board of 

its election of “Option C” and the time the Board advises it of the proper collection method. No 

l 7  The Board’s attorney quickly notified TracFone that its specific request that retailers be required to 
collect the fees was rejected. TracFone argues, with significant evidence, that such a rejection was withdrawn and 
that the Board promised to consider its request. For the reasons explained below, the Court finds this factual dispute 
immaterial. What is important is that the Board issued no advice on the proper method of collection. 

20 
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Kentucky court has considered this issue. 

A. 

Prior to analyzing the central issue, the Court must consider an important prerequisite. 

“Option C” is not available to all CMRS providers. Rather, the CMRS provider must meet two 

criteria: ( 1 )  it “[canlnot have the ability to access or debit end user accounts,” and (2) it 

“[canlnot have retail contact with the end-user or purchaser of prepaid wireless airtime.” Id. 

The parties agree that TracFone meets the first requirement and, largely, meets the second. For 

its sales through third-party retailers, TracFone may elect “Option C.” However, some of 

TracFone’s sales are processed directly with the end-use customer, through either TracFone’s 

website or retail phone line. For those customers, TracFone cannot elect “Option C.” Yet, frorn 

the enactment of the 2006 Amendments until September of 2009, TracFone did not collect any 

fees from those direct customers. It offers no explanation or excuse for its failure. Because 

“Option Cy’ was unavailable for those sales, TracFone was clearly obligated to collect the fees 

under Option A or B and is now liable for the past due fees for its direct customers. 

B. 

Whether TracFone owes any uncollected service fees for its customers who purchased 

through third-party retailers is a more difficult, and closer, question. Without doubt, the 2006 

Amendments apply to prepaid providers, including TracFone. T ~ L I S ,  in the abstract, TracFone is 

obligated to collect the fees. The dispute, once again, involves the prescribed method of 

collection. 

As explained, the 2006 Amendments permit TracFone to chose its method of collection 

from three options. It chose Option C, which provides, 

21 
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In the case of CMRS providers that do not have the ability to access or debit end user 
accounts, and do not have retail contact with the end-user or purchaser of prepaid 
wireless airtime, the CMRS service charge and collection methodology may be 
determined by administrative regulations promulgated by the board to collect the 
service charge from such end users. 

KRS 0 65.7635( l)(c). Under this option, the proper method of collection “may be determined by 

administrative regulations promulgated by the board.” Id. Two things are known: (1) the Board 

has not directed TracFone on the proper method of collection under Option C; and (2) TracFone 

has not remitted any service fees for its customers who purchase through third-party retailers 

since electing Option C. The issue is whether TracFone was obligated to collect under Option A 

or B while awaiting a response from the Board. 

The Court begins its analysis with the language of the statute. Wheeler &Clevenger Oil 

Co., Inc. v. Washburn, 127 S.W.3d 609, 614 (Ky. 2004). IJnlike the difficulties seen in the 1998 

Act, the 2006 Amendments provide clear guidance on how prepaid providers should collect the 

service fees. “For CMRS customers who purchase CMRS services on a prepaid basis, the 

CMRS service charge shall he determined according to one (1) of the following methodologies 

as elected h,y the CMRSprovider.” KRS 4 65.7635(1) (emphasis added). The statute then 

provides three options, known as Options “A,” “B,” and “C.” As the statute clearly states, a 

provider need only select one of the three options and that selection shall determine the method 

of collection to be used. IJnder the unambiguous terms of the statute, the CMRS Board is bound 

by that selection and must accept remittance of the fees pursuant to the selected method. If a 

provider selects Option A, the Board cannot require the provider to collect under Option B. The 

provider needs only select one method of collection and follow it. 

Based on the plain language of the statute, Option C must work the same way. Nothing 
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in the statute indicates that Option C is to be treated differently. Rather, Option C is listed as a 

viable choice, just as are Options A and B. The statute clearly requires a provider elect only 

“one (1) of the . . . methodologies.” Id. Once Option C is elected, the burden shifts to the 

CMRS Board to advise Tracfone, either by administrative regulation or other appropriate means, 

of the proper method of collection. Any other reading of the statute would undermine the 

language of the statute that explicitly states that the “service charge shall be determined 

according to one (1) of the following methodologies as elected by the CMRS provider.” Id. 

There is simply no statutory support for the Board’s proposition that, while awaiting advice on 

the proper method of collection under Option C, the provider must utilize either Option A or B to 

collect and remit fees.” 

Therefore, upon its initial election of Option C, TracFone has no legal obligation under 

the 2006 Amendments to remit fees for its non-direct customers until the CMRS Board advises it 

of the proper method of collection. 

V. 

Once again, the Court recognizes some merit in a different result. The CMRS Board has 

advanced several strong arguments that TracFone was required to collect the service fees, even 

in the absence of advice froin the Board. However, as the following discussion demonstrates, 

none of these arguments change the Court’s analysis. 

A. 

As explained more thoroughly below, the Board’s advice may be that collection is required under Option 
A or B. The Board appears to have wide discretion in determining the proper method of collection under Option C. 
If it determines that Option A or B is feasible and acceptable for the prepaid provider that elects Option C, it may be 
able to require collection under those methods, so long as it acts on the provider’s election of Option C. The Board’s 
decision will then be judged against basic administrative law principles, sucli as the arbitrary and capricious standard 
of review. The Court expresses no view regarding whether the Board’s decision may have retro-active effect. 

18 
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First, the Board points to the word “may” within the text of Option C and claims that its 

use allows the Board the option of not acting. Option C states, “the CMRS service charge and 

collection methodology may be determined by administrative regulations promulgated by the 

board to collect the service charge from such end users.” KRS 5 65.7635(1)(c) (emphasis 

added). As a general rule, “inay” is given a permissive interpretation, meaning that it does not 

require action. KRS Q 446.010(20). The Court disagrees with the Board’s position that the use 

of “may” permits it simply to ignore the provider’s clear election of Option C. 

The use of tlie word “inay” does present some interpretive difficulties, especially when it 

is read in context with the prior provision, which dictates that the “service charge shall be 

determined according to [the method] elected by the CMRS provider.” The use of “shall” makes 

that provision mandatory. KRS 5 446.010(29). Thus, as explained, the provider, not the board, 

chooses the collection option and the Board is bound by the choice. “Option Cy’ does not dictate 

a specific method of collection, but rather, leaves the determination to the Board. In essence, 

Option C simply shifts the “selector” of the proper method of collectioii to the Board. 

In that context, the use of “may” inaltes sense. The Board “inay” promulgate an 

administrative regulation that provides a different method of collection than those offered by 

Options A and B; or, it “may” choose not to issue a new regulation. In such a case, it simply 

informs the provider that either Option A or B must be utilized. That is the risk that the provider 

takes by electing Option C. 

The use of “inay” definitively does not, however, permit the Board to simply ignore the 

provider’s election of Option C. To do so ignores tlie use of “shall” in  the statute’s preceding 

provision. Furthermore, such an interpretation effectively rewrites the statute to excise Option 
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C. The plain language of the statute provides three options for providers. Initially at least, it is 

their choice, not the Board’s, as to which option to choose. The Court is “not at liberty to add or 

subtract from the legislative enactment nor discover meaning not reasonably ascertainable from 

the language used.” Beckham v. Rd. of Edaic. of .Jefferson County, 873 S.W.2d 575,577 (Ky. 

1994). 

B. 

Second, the Board contends that it could not accept TracFone’s proposal to require 

retailers to collect the fees and, therefore, its refLisa1 to consider the request had no impact. True, 

the Board certainly had no obligation to accept TracFone’s proposed rule. However, the 

provider has a statutory right to elect Option C. Once elected, the Board determines the proper 

method of collection, be it through a new regulation or other guidance. Until it does so, the 

provider cannot know the proper method of collection and has no obligation to guess. 

This conclusion is further supported by the fact that a provider need not even propose a 

method under the statute. It can simply seek advice from the Board, under Option C, regarding 

the proper method of collection. Thus, the fact that TracFone’s proposed methodology was 

beyond the Board’s control does not change the analysis regarding TracFone’s obligation to 

collect under Option C in the absence of administrative action. 

Related to this last point, the Board argues that if it rejects a proposal under Option C, the 

provider will simply propose a new alternative that the Board cannot accept and will be able to 

continue avoiding collection of the fees. Certainly, this was not the legislature’s intent. Nor is it 

the clear result of the Court’s analysis. 

The Court concludes that the Board must respond by advising the provider of the proper 
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method of collection. Once the provider is so advised, it can no longer refuse to collect on a 

theory that it does not know the proper method of collection under Option C; it has been directly 

instructed on the proper method of collection. Thus, if it proposes a new method of collection, 

which surely would be permissible, it cannot wait for a determination on that new method. 

Rather, it must follow the previous instruction of the Board until the Board changes that 

instruction. This is the most reasonable interpretation of the statute. 

C. 

Finally, the Court recognizes some tension between its interpretation of the 1998 Act and 

its interpretation of the 2006 Amendments. Under the 1998 Act, the Court found that the general 

obligation to collect the fees outweighed any ambiguous language regarding the method of 

collection. Here, however, the Court has held that TracFone is exempt from the general 

obligation to collect because the Board has failed to advise it of the proper method of collection. 

One could easily wonder how the undefined method of collection relieves the general collection 

obligation under the 2006 Amendments but not under the 1998 Act. There is sound reasoning 

for the different treatment. 

Under the 1998 Act, there were no options for alternative methods of collection. Rather, 

all providers were required to collect in  the same manner. As explained above, TracFone sought 

an exemption from that requirement, one that was not clearly provided by the statute’s plain 

language. The Court construed that request for an exemption against TracFone. The 2006 

Amendments, on the other hand, provided prepaid providers with three options. TracFone 

exercised its statutory right to elect Option C. Thus, TracFone no longer seeks an implicit 

exemption; it seeks to follow the plain language of the statute. At best, the CMRS Board has 
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raised some potential ambiguities in that language. Because no implicit exemption is sought,” 

the basic statutory construction rules require those ambiguities be resolved in TracFone’s favor. 

Thus, the different result under the different statutes is appropriate. 

VI. 

The Court’s opinion has considered only the issues of statutory interpretation and 

liability. Based on the preceding analysis, the Court finds that TracFone is obligated to remit 

service fees for the period of November 2003 through July 12,2006, the effective date of the 

2006 Amendments, for all of its customers and from July 12, 2006 through September 2009 for 

its customers that purchased services directly from TracFone. However, TracFone is not 

obligated to remit any fees under the 2006 Amendments for its non-direct customers until the 

CMRS Board directs it on the proper method of collection. 

Several issues remain. The parties have not fully briefed, and the Court has not 

considered, the issue of damages. At this time, it is unclear whether the amount of service fees 

due will be disputed. If appropriate, the Board may make a new motion for summary judgment 

regarding damages. The Court also has not considered the issue of attorney fees, which may be 

granted to prevailing parties under KRS 4 65.7635(5), or the issue of prejudgment interest. 

Those issues may be raised and considered after the damages issues are resolved. 

TracFone readily admits that it is generally required to collect the service fees under the 2006 
Amendments. 
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The Court will enter an Order consistent with this Memorandum Opinion. 

August 18, 2010 

h 

John G .  Heyburn 11, Judge 
United States District Court 

cc: Counsel of Record 


