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Re: Case No. 2008-00495

Dear Mr. Derouen:

Please find enclosed the original and ten (10) copies each of: 1) THE KROGER CO.’S NON-
CONFIDENTIAL RESPONSES TO FIRST SET OF DATA REQUESTS OF DUKE ENERGY KENTUCKY,
INC; 2) THE KROGER CO.’S NON-CONFIDENTIAL RESPONSES TO STAFF’ FIRST SET OF DATA
REQUESTS and 3) PETITION FOR CONFIDENTIAL TREATMENT to be filed in the above-referenced matter.
I also enclose under seal one (1) original each of the CONFIDENTIAL versions of the above. Please place these
documents of file.

By copy of this letter, all parties listed on the Certificate of Service have been served.
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Kurt J. Boehm, Esq.
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Duke Energy Business Shared Services
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of Case No. 2008-00495

Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

INTERROGATORIES:

1. Identify each person who answered or furnished information or documents, or assisted in
answering or furnishing any information or documents, used in answering any of these Interrogatories
and/or Data Requests and identify each Interrogatory and/or Data Request for which such person

participated in the response.

Respondent: Kurt J. Boehm, Esq. Et: Efj-,f {?; E E%‘j E @
JUN ¢ g8 2009
RESPONSE: PUBLIC SERVICE
COMMISSION

Please see respective responses.



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

2. Please identify each person you expect to call as an expert witness at the hearing of this matter,
and for each person so identified, please state the subject matter on which he or she is expected to
testify, the substance of the facts and opinions to which he or she is expected to testify, and a summary
of the grounds for each opinion.

Respondent: Kurt J. Boehm, Esq.

RESPONSE:

Kevin C. Higgins. Please see the direct testimony of Kroger’s witness Mr. Kevin C. Higgins filed on
May 11, 2009 in this case.



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

3. Please identify all consultants that are expected to perform work for Kroger regarding or relating
to Case No. 2008-00495.

Respondent: Kurt J. Boehm, Esq.

RESPONSE:

Mr. Kevin Higgins, Mr. Neal Townsend, Ms. Kelly Francone and Ms. Oliwia Smith of Energy
Strategies, LLC, have performed work for Kroger in this case.



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

4. Please state whether or not Kroger has advocated the adoption of an energy efficiency plan or
program in any jurisdiction. If so, please describe the plan(s) in detail, provide a list of all forum(s) in
which such advocacy took place, including all of the case styles and numbers, a description of the final
disposition of these cases, and provide copies of any and all documents in your possession related to all
such plans or programs.

Respondent: Kevin Higgins

RESPONSE:

In Indiana, Kroger supported a stipulation that implemented an energy efficiency plan for Duke Energy
Indiana in Cause No. 43374 before the Indiana Utility Regulatory Commission. The plan included an
opt-out provision for which Kroger qualifies. Absent this provision Kroger would not have entered the
stipulation. A description of the Duke Energy Indiana energy efficiency program is in the public record
and readily available to Duke Energy Kentucky.

In Ohio, Kroger submitted comments in a Rulemaking on energy efficiency issues conducted by the
Public Utilities Commission of Ohio in Case No. 08-888-EL-ORD. In its comments, Kroger advocated
for the creation of a statewide, not-for-profit entity to administer energy efficiency programs in lieu of
assigning this responsibility to investor-owned electric utilities. A copy of Kroger’s comments is
provided in Attachment 1 to Kroger’s Response to Duke Set 1, Interrogatory No. 4. A copy of the
Public Utilities Commission of Ohio order in the Rulemaking is provided in Attachment 2 to Kroger’s
Response to Duke Set 1, Interrogatory No. 4.

In Ohio, Kroger supported a stipulation that implemented an energy efficiency plan for Duke Energy
Ohio in Case No. Case No. 08-920-EL-SSO, et al, before the Public Utilities Commission of Ohio. The
plan included an exemption provision for which Kroger qualifies. Absent this provision Kroger would
not have entered the stipulation. A description of the Duke Energy Ohio energy efficiency program is in
the public record and readily available to Duke Energy Kentucky.



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Alternative and Renewable Energy
Technologies and Resources, and Emission
Control Reporting Requirements, and
Amendment of Chapters 4901:5-1, 4901:5-3,
4901:5-5, and 4901:5-7 of the Ohio
Administrative Code, Pursuant to Chapter
4928, Revised Code, to Implement Senate Bill
No. 221.

Case No. 08-888-EL-ORD

QT N A T

COMMENTS OF THE KROGER CO.

In accordance with the Entry issued on August 20, 2008 by the Public Utilities Commission of
Ohio (the "Commission") in the above-captioned proceeding, The Kroger Co. submits these
comments on the Commission Staff’s proposed rules to implement Amended Senate Bill No. 221
("SB 221").

I. COMMENTS.
A. Introduction

The Kroger Co. is a large electric customer of several regulated investor owned electric
utilities (“EDU”) in the state of Ohio. Like all other retail customers in Ohio, The Kroger
Co. may be profoundly affected by the changes to Ohio’s electric utility law, made
pursuant to SB 221, In submitting these comments to the proposed rules implementing
SB 221, The Kroger Co. is mindful of the Commission’s overall goal of crafting rules to
address alternative energy resources, renewable energy credits, clean coal technology,

and federal environmental regulations.

The Kroger Co. supports energy efficiency as a method to reduce costs for Ohio
businesses, promote environmental stewardship and to meet increasing demand for
energy by Ohio consumers. The Kroger Co. has actively engaged in, and implemented,

numerous energy efficiency programs in Ohio and across the country, and continues to



aggressively pursue energy efficiency measures where such opportunities are available
and cost efficient. The Kroger Co. submits, however, that any energy efficiency
components of an SSO should take into account substantial existing investments in

energy efficiency by customers, as further discussed below.

An EDU Should Not Administer Energy Efficiency and Demand Response

Programs

Chapter 4901:1-39 specifies a process by which benchmarks are set by the Commission
for reduction of demand and energy consumption in an EDUs service territory. The EDU
must achieve these benchmarks through the implementation of various peak demand
reduction, demand response and energy efficiency programs (“Energy Savings
Programs™). The rules also set forth a mechanism for EDUs to recover their costs of
implementing these programs. This approach to reduce demand and energy consumption

is flawed for several reasons.

First, EDUs have an inherent conflict of interest when they administer Energy Savings
Programs. EDUs rely on increased sales for additional profits. Therefore, an EDU’s
incentive to implement Energy Savings Programs is undermined because these programs

will inevitably decrease that EDUs sales and profits.

Second, EDU managed programs are typically structured in a way that disincents
customers from engaging in economically viable energy efficiency and demand reduction
measures on their own. Some measures that reduce energy consumption result in enough
cost savings to give customers incentives to implement those measures without having
further special incentive programs. However, if customers are not credited for investing
on their own initiative, some customers may choose to wait to implement these measures
until they can receive rebates or other incentives from the EDU for reducing demand and

creating energy efficiency. This result is clearly counter-productive.

Finally, EDU administered Energy Savings Programs reward “inefficient” customers at
the expense of “efficient” customers that have already invested in energy efficiency.
While all customers will share the cost of these programs, the inefficient customers will
receive the greatest amount of resources and benefits. An EDU will likely focus its
efforts on the least efficient customers where it can get the most credit towards meeting

its benchmarks. These programs will further discourage customers from implementing
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already economically viable energy efficiency and demand response measures on their

own.

There are better ways to achieve the energy efficiency and demand reduction goals set
forth in SB 221. The Kroger Co. submits the Commission should facilitate the creation
of a not-for-profit corporation with the responsibility for implementing Energy Savings
Programs for all EDUs state-wide. The non-profit could have broad stakeholder
representation in its governance. These programs should focus on implementing
measures that are not already economically efficient for customers to implement on their
own. For example, the not-for-profit organization could subsidize the introduction of
new technologies that, while expensive, will help a customer reduce the amount of
energy consumed. The not-for-profit corporation could be funded by flat percent charge
paid by all customers of the EDUs. In fact, the State of Oregon has already implemented
a similar strategy through the creation of the not-for-profit corporation named the Oregon
Energy Trust. See Or. Rev. Stat. §757.612 (2007).

A state-wide not-for-profit organization independently handling energy efficiency for all

EDUs would provide many benefits including:
® economies of scale,

. avoidance of customer confusion via consistent customer information to

all consumers state-wide,
. provide a consistent state-wide program,

. allow for easier, more comprehensive involvement of retailers, especially

in border areas between EDUs,

° consistent, independent measurements of program results and reporting

the same on a state-wide basis for all EDUs; and
. enhanced ability to tailor programs as experience is gained.
The Kroger Co. submits the Commission should seriously consider this model.

If the EDUs must administer their own individual Energy Savings Programs, the EDUs
should not get credit towards their benchmark reduction for taking measures that are

already economically efficient for customers to implement without receiving incentives



from EDUs. Rather, EDUs should only get credit for implementing energy efficiency and
demand reduction measures that a customer does not have an economic incentive to

implement, without some form of subsidy provided by the EDU.

Finally, if EDUs must administer their own Energy Savings Programs and the programs
are used to subsidize measures that are already cost efficient for customers to implement
without subsidy, customers should have the ability to opt-out of these programs and
bypass all associated charges. Many customers such as The Kroger Co. have extensive
Energy Savings Programs already in place, and take seriously, as part of their business
model, reducing demand and utilizing energy efficiently. Energy Savings Programs
administered by the EDUs may be redundant to a customer’s self implemented programs.
Therefore, in order to ensure that customers have the incentive to maintain their current
Energy Savings Programs, customers should have the option to opt-out of the EDU
administered programs and bypass the related charges. Customers with the foresight to
invest and implement their own comprehensive energy savings programs should not have
to subsidize those that have not implemented such programs. This is especially true in

the highly competitive retail sector.
Chapter 4901:1-39: Energy Efficiency and Demand Reduction Benchmarks
1. Section 4901:1-39-01: Definitions

Several of the definitions set forth in Section 4901:1-39-01 are vague and need
clarification. For instance, the definition of “Demand response” in Subsection
(A) of that section includes any “change in the customer’s behavior or a change in
customer owned or operated asset that effects {sic] the quality and/or timing of the
electricity consumed as a result of price signals or other incentives.” This
definition could conceivably encompass anything that has the result of reducing a
customer’s demand, whether the result was intentional or not, and even if the
change would have occurred absent demand response initiatives. In order to
further the policy goals of reducing customer demand, and not give EDUs credit
for reductions that would have occurred in any event, the definition of “Demand
response” should only include changes in customer’s behavior or a change in
customer owned or operated assets that were intentionally implemented as a direct

result of an EDUs demand response initiative.
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The definition of “Energy efficiency” in Subsection (B) is also vague and should
be clarified. “Energy efficiency” in this section is defined as “the energy content
of the useful output from a process, device, or system divided by the energy input
into that process, device, or system.” This definition is essentially meaningless.
While it may be possible, although costly, to measure the energy input into an
individual process, device or system, The Kroger Co. sees no objective,
consistent, practical and verifiable way to measure the “energy content of the
useful output from a process, device, or system.” Therefore, it would be
impossible to achieve reliable, meaningful and verifiable percentage values on

energy efficiency of a process, device, or system.

The definition of “Peak demand reduction” in Subsection (E) should be
supplemented with a definition of the term “peak periods.”  The definition
contemplates the reduction of demand during peak periods, but it does not clarify
when such peak periods occur. To clarify, The Kroger Co. recommends that the
Commission identify specific hourly ranges in the day, as well as months of the

year, and days in those months, that would constitute peak periods.
Section 4901:1-39-02: Purpose and scope

Section 4901:1-39-02 states, among other things, that the purpose of Chapter
4901:1-39 is to provide “mechanisms by which investments to achieve energy
savings and demand reductions by mercantile customers in their own facilities can
be recognized in EDU programs as contributing to specific levels of energy
savings and demand reductions.” This language indicates that a mercantile
customer’s investments to achieve energy savings and demand reductions will be
recognized in EDU programs as contributing to specific levels of energy savings
and demand reduction. An EDU should not receive credit or benefit from a
mercantile customer’s investments in energy efficiency and demand reduction
that have or will occur irrespective of the EDU’s initiatives. Therefore, the

language in this section should be modified to read:

4901:1-39-02 Purpose and scope

This chapter establishes requirements and processes for
determining specific benchmarks for energy efficiency and
peak reduction programs, which each electric utility must

5



implement pursuant to section 4928.66 of the Revised Code,
and for establishing energy usage and demand baselines for
measurement of annual energy savings and demand reductions.
This chapter also provides mechanisms by which investments
by _an electric utility to achieve energy savings and demand
reductions in by mercantile customers’ in-their-own facilities
can be recognized in electric utility programs as contributing to
specific levels of energy savings and demand reductions.

Section 4901:1-39-04: Benchmark Report Requirements

Subsection (B)(4) of this section allows for an EDU to apply to amend its
benchmark for regulatory, economic or technological reasons beyond its control.
Presumably, an EDU would only apply to amend its benchmarks when reasons
beyond its control prevent it from reducing demand or energy consumption.
However, there are factors beyond an EDUs control that may help it achieve its
benchmarks as defined. For instance, if an EDU’s customer base is reduced or
industrial production is reduced in the service territory, the utilities’ electric
demand and customers’ energy consumption will be reduced without any action
on the part of the EDU, which would contribute to the EDU achieving its
benchmarks. Just as an EDU may apply to adjust benchmarks downwards, due to
reasons beyond its control, an EDU should not get credit for achieving
benchmarks for reasons beyond its control. Therefore, if demand or energy
consumption has been reduced without any effort on the part of the EDU, the
target benchmarks should be adjusted accordingly.

Section 4901:1-39-05: Recovery Mechanism

4901:1-39-05 states that EDUs may file an application with the Commission to
recover costs to implement Energy Savings Programs, appropriate lost
distribution revenues and potential shared savings. Ordinarily, in order to increase
rates, as this section contemplates, an EDU must go through a rate case
proceeding. However, this section allows EDUs to bypass the Commissions
normal rate case procedures, and the customer safeguards of such procedures, and
file a special application to increase rates to recover costs associated with an
EDU’s Energy Savings Programs. The Kroger Co. submits that there should be

no special application process to increase rates for recovery of cost of Energy



Savings Programs, and that any increase in rates as a result of costs associated

with these programs should follow the normal rate case process.

Subsection (A)(2) of this section allows mercantile customers who commit their
Energy Savings Programs for integration with the electric utility’s programs to be
exempt from the economic development and demand response rate recovery
mechanism of the EDU. The term “commit” is ambiguous and must further be
defined. For instance, a mercantile customer who merely pledges to integrate its
Energy Savings Programs with an EDU may be eligible for the rate recovery
exemption under this language. The Kroger Co. recommends that the language in
Subsection (A)(2) be modified to clarify that customers must actually, and
verifiably, integrate their programs with the EDU in order to receive an

exemption from the rate recovery mechanism.
4901:1-39-06: Commitment for integration by mercantile customers

4901:1-39-06 allows customers to be exempt from the demand response and
energy efficiency rate recovery mechanisms set forth in 4901:1-39-05, if the
customer commits to integrate its Energy Savings Programs with the EDU
program and the customer files an application for special arrangements, to be
approved by the Commission. As part of the application, the customer must
grant permission to the EDU and Commission’s Staff (“Staff”) to measure and

verify energy savings.

It has been widely held by the Ohio Supreme Court that the Commission only has
the authority conferred to it by statute, See City of Columbus v. Public Utilities
Commission, (1921) 103 Ohio St. 79, 101. There is nothing in R.C. 4928 or other
Ohio Statutes that grant the Commission jurisdiction over a customer’s energy
reduction efforts. By requiring the Staff to monitor and verify an individual
customer’s energy savings, Section 4901:1-39-06 confers authority to the

Comimnission not authorized by statute.

More importantly, information in the application for special arrangements could
make confidential and competitively sensitive data available to outside parties.
For instance Subscection (B)(3) permits the EDU and Staff to monitor customer-

sited programs and resources. Subsection (C) requires that an application include
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a description of all methodologies, protocols and practices used or proposed to be
used in measuring and verifying program results. This information is important to
many commercial and industrial customers because it could reveal proprietary and
confidential processes that give a particular customer an advantage over its
competitors.  Requiring customers to provide this information on their
applications, and filing the applications with the Commission will potentially
make available valuable confidential and proprietary information to competitors,

whether inadvertent or not.

The Kroger Co. submits that the Rules should not purport to grant the
Commission jurisdiction over an individual customer’s Energy Savings Programs,
including the requirement that the EDU and Staff monitor a customer’s Energy
Savings Programs. Further, a customer should not be required to provide or make
available confidential information in its application. If, however, the Commission
must have access to confidential information, rules should be created that ensure
that the application is appropriately afforded protection as trade secrets under
Ohio law, and is not disclosed to the general public. A rule should be adopted
that states that a customers’ application for special arrangements will be treated as
confidential. The Kroger Co. would note that this disclosure concern is, to some
extent, ameliorated should a state-wide non-profit administer the program, as such

non-profit would presumably not be subject to Ohio’s public records laws.
Chapter 4901:1-40: Alternative Energy Portfolio Standard

This Chapter addresses the implementation of R.C. 4938.65 and 4928.65, which
set forth specific percentages of an EDU’s portfolio that must be attained from
renewable sources on an annual basis. However, this Chapter does not specify
how an EDU accounts for its own generation, that of subsidiaries or affiliates and
power purchases as well as its total sales, when calculating its portfolio mix. The
Kroger Co. suggests that this Chapter be clarified to reflect that the reporting is
applicable to all sales and generation secured by the EDU and its subsidiaries and
affiliates to assure there is no double counting and allocations among jurisdictions

are appropriately tracked.



CONCLUSION.

In filing these comments The Kroger Co. seeks to ensure that goals of reduced energy
demand and increased energy efficiency set forth in SB 221 are achieved fairly and
economically. The Kroger Co. seeks to ensure that the rules create the proper incentives
for both EDUs and customers so that the greatest degree of energy efficiency and demand
reduction can be achieved at the lowest cost. It is important, however, that customers do
not subsidize demand reduction and energy efficiency measures that would be
economically efficient for customers to implement without subsidy. Rather, funding for
any demand response or energy efficiency initiatives should go towards subsidizing
demand reducing or energy efficiency measures that are too costly for a customer to have
an economic incentive to implement. If demand response and energy efficiency
resources are spent on subsidizing measures that inefficient customers should be doing
already, customers that have implemented comprehensive energy measures should have
the ability to opt out of these programs and bypass any applicable charges. This is

especially true in the highly competitive retail commercial class.

Also, EDUs should not receive credit toward achieving benchmarks due to measures that
reduce demand that were not due to the efforts of an EDU. Giving EDUs credit for
energy savings outside the EDUs control undermines an EDUs incentives to efficiently
use the resources allocated to their own energy efficiency and demand response
programs. Further, such an approach would make it difficult to measure the success of an
EDUs Energy Savings Programs because there would be no way of determining if an
EDU hit its benchmarks as a result of the EDUs efforts, the efforts of others, or just plain

luck,

Finally, The Kroger Co. urges the Commission to consider the creation of a state-wide
non-profit to implement energy efficiency rather than having several programs run by
individual EDUs. The Kroger Co. now respectfully requests that the Commission
consider these comments and incorporate the revisions discussed herein into the proposed

rules.
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Respectfully submitted,

Diréct Dial: (614) 334-6121
Mark S. Yurick, Esq. (0039176)
E-Mail: myurick@cwslaw.com
Direct Dial: (614) 334-7197
Matthew S. White, Esq. (0082859)
E-Mail: mwhite@cwslaw.com
Direct Dial: (614)334-6172
Chester, Willcox & Saxbe LLP

65 East State Street, Suite 1000
Columbus, Ohio 43215-4213
(614) 221-4000 (Main Number)
(614) 221-4012 (Facsimile)

Attorneys for The Kroger Co.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Alternative and Renewable Energy
Technology, Resources, and Climate
Regulations, and Review of Chapters 4901:5-1,
4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio
Administrative Code, Pursuant to Chapter
4928.66, Revised Code, as Amended by
Amended Substitute Senate Bill No. 221.

Case No. 08-888-EL-ORD

Nt Vs et gt Nt Ny Vs Mg

OPINION AND ORDER
The Commission finds:
BACKGROUND:

On July 31, 2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted to,
among other things, substantially revise Chapter 4928 of the Revised Code, in addressing
energy efficiency and alternative energy resources, renewable energy credits, clean coal
technology, and environmental regulations.

On August 20, 2008, the Commission issued an entry requesting comments from
interested persons to assist in the review of new rules and rule changes proposed by the
Commission’s staff in response to SB 221. Staff proposed modifications to the current

s

forecast rules contained in Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio -

Administrative Code (O.A.C.), and the creation of three new O.A.C. chapters:

4901:1-39  Energy Efficiency and Demand Reduction Benchmarks

4901:140  Alternative Energy Portfolio Standard :

4901:141  Greenhouse Gas Reporting and Carbon Dioxide Control
" Planning, '

Comments and/or reply comments to the staff proposal were filed by the following
parties:

American Ag Fuels, a producer of biodiesel fuel within Ohio

The American Electric Power operating companies, Columbus Southern
Power Company and Ohio Power Company (AEP)

American Municipal Power-Ohio, Inc. (AMP-Ohio)

The American Wind Energy Association, Wind on the Wires, Ohio
Advanced Energy, and Environment Ohio (Wind Advocates), a
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08-888-EL-ORD

coalition of wind power and energy trade associations, and an
environmental advocacy organization.

APX, Inc, an infrastructure provider for environmental and energy
markets in renewable energy and greenhouse gases

Buckeye Power, Inc.

The city of Cleveland, Ohio

The Climate Registry, an international nonprofit organization for
environmental reporting programs

Constellation NewEnergy, Inc.; Direct Energy Services, LLC; and Integrys
Energy Services, Inc. (Competitive Suppliers)

The Council of Smaller Enterprises (COSE), a support organization for

small businesses in northeast Ohio

The Dayton Power and Light Company (DP&L)

Duke Energy Ohio, Inc. (Duke)

East Chio Gas Company, dba Dominion East Ohio

EnerNOC, Inc, a demand response, energy efficency, and energy
management services provider in the United States and Canada

Environment Ohio, a citizen-based statewide environmental group

The FirstEnergy Corporation operating companies, Ohio Edison
Company, Cleveland Electric lluminating Company, and Toledo
Edison Company (FirstEnergy)

Global Energy, Inc., a developer, owner, and operator of advanced energy
facilities with -specific focus on gasification of solid feedstock
materials such as Ohio coal and biomass based renewables.

The Great Lakes Energy Development Task Force of Cuyahoga County,
Ohio

Greenfield Steam & Electric Co., an Ohio-based solar energy system
manufacturer

The city of Hamilton, Ohio )

Jon A. Husted, Speaker of the Ohio House of Representatives

Industrial Energy Users-Ohio (IEU)

Interstate Gas Supply, Inc.

The Kroger Company, Inc. (Kroger)

LS Power Associates, L.P., a group of developers, owners, operators, and
investors of independent power generation in the United States

The Mid-Ohio Regional Planning Commission and the Center for Energy
& Environment (MORPC)

New Generation Biofuels (New Generation)

Norton Energy Storage, Ltd. (Norton)

Nucor Steel Marion, Inc. (Nucor)

The Ohio Consumer and Environmental Advocates (OCEA), a consortium
that includes the Office of the Ohio Consumers Counsel, city of
Toledo, Ohio Partners for Affordable Energy, Ohio Interfaith Power
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and Light, Appalachian People’s Action Coalition, Citizen Power,
Northwest Ohio Aggregation Coalition, Edgemont Neighborhood
Coalition of Dayton, Natural Resources Defense Council, the
Northeast Ohio Public Energy Councdil, Sierra Club - Ohio Chapter,
Environment Ohio, Midwest Energy Efficiency Alliance, Sun
Edison, Northeast Ohio Public Energy Council, AARP-Ohio,
Citizens for Fair Utility Rates, Neighborhood Environmental
Coalition, Cleveland Housing Network, Empowerment Center for
Greater Cleveland, Counsel for Citizens Coaliion, United
Clevelanders Against Poverty, Communities United for Action, and
Ohijo Farmers Union.

The Ohio Energy Group (OEG), a coalition of industrial customers

The Ohio Environmental Council (OEC), a nonprofit, charitable
organization comprised of a network of over 100 affiliated group
members, seeking to promote a healthier environment for Ohicans

The Ohio Farm Bureau Federation (Farm Bureau)

Ohio Fuel Cell Coalition

PJM Environmental Information Services, Inc.

Rolls-Royce Fuel Cell Systems

The Sierra Club

The United Steelworkers, District 1

Vertus Technologies Industrial LLC (Vertus)

DISCUSSION:

The August 20, 2008, eniry issued in this case included staff’s proposed
modifications to the gas forecasting rules in Chapter 4901:5-7, O.A.C,, to accommodate the
inclusion of a new separate rule listing all the defined terms to be used in the gas forecast
chapter. Currently, Rule 4901:5-1-01, O.A.C., defines terms to be used in all four
forecasting chapters, including Chapter 4901:5-7, O.A.C. To comport with the
- Commission’s rulemaking practices, such as the inclusion of all definitions in the first rule
of each chapter, and a purpose and scope statement in the second rule, staff also proposed
modifications to Chapters 4901:5-1 and 4901:5-3, which generally govern long-term
forecast reports and the associated filing requirements for any person required to file a
long-term forecast report under Section 4935.04, Revised Code.  Although the proposed
revisions to these forecasting chapters were served upon all gas and natural gas
companies, we are concerned that the proposed modifications may not have been
sufficiently reviewed by all industry participants as the instant case is only designated by
the electric industry case type. Moreover, these chapters are due to be reviewed in 2010
pursuant to Section 119.032, Revised Code. Accordingly, except for the correction of two
O.A.C. references that are incorrect in the existing rules, we will postpone our
consideration of modifications to the forecasting chapters that would impact the gas and
natural gas companies until our five-year review that is scheduled to occur next year.
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Therefore, we will limit changes in this proceeding to those required by SB 221..

Additional suggestions or modifications may be considered in next year’s proceeding,
which will include both gas and electric forecasting chapters.

Before addressing the individual chapters and rules, we would like to thank all
participants for the development of these rules and the insightful comments and reply
comments submitted in this proceeding. In some instances, we will be making substantial
changes to the structure and content of the rules proposed by staff, often at the suggestion
of the comments that we have received. However, due to the volume of materials and
time constraints, we will not attempt to address every issue or suggestion raised. In
certain instances, we may have incorporated suggested changes into our rules or
addressed concerns without expressly acknowledging the source of the suggestion in this
order. To the extent that a comment is not specifically addressed in this order or
incorporated into our adopted rules, it has been rejected.

Given the extremely hasty process for rulemaking imposed by statutory
- requirements, OCEA suggested that this Commission not rely on the usual five-year
review schedule mandated by Section 119.032, Revised Code, but instead establish an
expedited schedule of annual and biennial proceedings for which the parties might better
plan and devote the resources necessary for the complex review of these matters. We
appreciate the concerns of all stakeholders in the development of regulations and
processes to implement the mandates of SB 221 while balancing the interests of the
ratepayers, the electric utilities, industry participants, and the public.

While we recognize that these rules may require review and modification prior to -

the normal five-year review schedule, particularly with respect to recent amendments to
SB 221, we believe it would be premature to establish a schedule for the next review of
these materials at this point. However, as discussed below, we also recognize the need for
further development and consideration of more detailed subjects, such as measurement
and verification standards. In addition, we expect the resources of this Commission, the
electric utilities, and all stakeholders will be better devoted to the development of the
assessment potential and program planning requirements adopted in the new rules added
to Chapter 4901:1-39. Accordingly, our focus in this proceeding is the adoption of a
flexible framework that meets the statutory obligations imposed upon the electric utilities
and this Commission, while also encouraging the development of new technologies or
processes to maximize public benefits. In many instances, we believe the use of
workshops, collaboratives, or other forums may provide better options than a continuous
rulemaking proceeding for dealing with these matters.

With respect to each of the chapters, the Commission has adopted a uniform format
of listing all definitions applicable to the chapter in the first rule, while the second rule
contains a statement of purpose and scope. The Commission is revising staff’s proposed
rules to modify or include in the purpose and scope rule of each chapter a provision that
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allows the Commission to waive a rule for good cause shown. Some of the comments
opposed staff’s proposed rule, stating that the Commission cannot create a rule that allows
the agency to waive statutory requirements imposed on the electric utilities or the
Commission itself by SB 221. Although a modified rule waiver provision is included in
each chapter, we agree that the Commission cannot have a rule or issue any order that is
inconsistent with any statute.

Chapter 4901:1-39 Energy Efficiency and Demand Reduction Benchmarks

Many comments criticized proposed Chapter 4901:1-39 as being confusing and
incomplete, and suggested numerous changes to the rule structure and substance to clarify
the Commission’s process for compliance with SB 221 requirements under Section 4928.66,
Revised Code. OCEA and OEC both offered substantial rewrites and additions to this
chapter. OEC argues that it would make more sense to present the requirements for
benchmark reports before setting out the procedure for the review and approval of the
reports, and suggests switching the order of Rules 4901:1-39-03 and 4901:1-39-04! to
reorder the rules in a fashion consistent with the format proposed in Chapter 4901:1-40 for
evaluating compliance with benchmarks governing the resource mix of power supply
portfolios.

OCEA proposes a rewrite of Rule 39-04 to cover specific aspects of the annual
benchmark review process, and new rules that focus on the forward-looking energy
effidency and peak-demand reduction program planning process, evaluation,
measurement, and verification requirements, and the reporting of past activities, which
contains parts of the staff-proposed Rule 39-03 on the filing and review of a benchmark
report.

We agree that a rewrite of this chapter is necessary. As an initial matter, we have
adopted the title “Energy Efficiency and Demand Reduction Programs” for this chapter as
opposed to “Energy Efficiency and Demand Reduction Benchmarks.” This title more
accurately reflects that Section 4928.66, Revised Code, mandates that each electric utility
implement energy efficiency and peak demand reduction programs to meet statutory
benchmarks.

The rules we are adopting through this order incorporate substantial changes in
both structure and substance as suggested in the comments and reply comments. These
changes reflect our statutory obligations to foster programs that will promote and
encourage conservation of energy in accordance with Section 4905.70, Revised Code, and
to encourage innovation and market access for cost-effective’ demand-side retail electric

1 Hereafter, the Commission will refer to specific rules contained in Chapters 4901:1-39, 4901:1-40, and
4901:1-41 by their last four numbers instead of the full code section being discussed in each subsection of
the order.
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service under Section 4928.02(D), Revised Code. As the energy efficiency benchmarks
represent the minimum energy efficiency savings required by Section 4928.66(A)1)(a),
Revised Code, and the substitution of cost-effective energy efficiency for retail electric
service is, by definition, more cost-effective for consumers, these rules are designed to
require electric utilities to deploy all cost-effective energy effidency measures.

The six proposed rules are being revised and expanded to eight rules to reflect a
focus on the program planning and review process. As a result, word-for-word
comparisons may not be helpful in many instances, particularly with the proposed Rule
39-03: “Filing and review of the benchmark report,” and proposed Rule 39-04: “Benchmark
report requirements,” which are being eliminated in favor of four new rules:

39-03: Program planning requirements.

39-04: Program portfolio plan and filing requirements

39-05: Benchmark and annual status reports

39-06: Review of annual reports and issuance of the Commission
verification report

As a result, proposed Rule 39-05: “Recovery mechanism,” and proposed Rule 39-06:
“Commitment for integration by mercantile customers,” have been moved to Rules 39-07
and 39-08, respectively.

With regard to the suggestions of an independent collaborative serving in the role
of program administrator for demand-side management (DSM) programs, we note that
Section 4928.66, Revised Code, places the responsibility of implementing programs on the
electric utilities. While we believe that the use of third-party administrators may be
appropriate in some cases,? and that the participation of stakeholders will play a crucial
role in the success of an electric utility’s compliance with SB 221 mandates, we do not
believe the suggested shift of administrative duties would be appropriate without further
consideration. This Commission has fostered the establishment of such groups in past
proceedings, and we expressly encourage stakeholder collaboration in new Rules 39-02,
39-03(D), and 39-04(C)(2), but we do not believe it would be appropriate to delegate an
electric utility’s responsibilities to such a group at this time.

The comments also advocate adopting specific protocols, such as the Total Resource
Cost Test as defined in the California Standard Practice Manual, for the purpose of
ensuring that programs are cost effective. In response, we are adopting definitions for
“cost effective” and “total resource cost test” in paragraphs (G) and (W) of new Rule 39-01,

2 See, eg., In the Matter of the Application of the Ohio Edison Company, the Cleveland Electric uminating
Company, and the Toledo Edison Company, Case No. 08-935-EL-S50, Second Opinion and Order (March 25,
2009) at 13-14, 18-19.
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as well as including new requirements for electric utilities to ensure cost-effective program
portfolios under Rule 39-04(B).

In addition, OCEA and others urge that energy efficiency programs be made
available to all customer classes. This Commission expects the utilities and stakeholders to
suggest a broad array of programs to all customer classes in order to achieve the statutory
benchmarks, and we have expressly incduded “equity among customer classes” as a
criteria in assessing program potential under new Rule 39-03(B)(6). However, we also note
that programs directed at certain customer classes may offer cost and benefit advantages
over programs directed at other customer classes. We will weigh and balance these issues
as we review the program plans and portfolios in accordance with new Rule 39-04.

Many of the comments also criticize the proposed Chapter 4901:1-39 for appearing
to delegate various Commission responsibilities to its staff by failing to expressly
incorporate Commission approval. OEC suggests that the benchmark review process
work in the same manner as a general rate or GCR case, under which staff conducts an
investigation of the electric utility’s benchmark report and issues a staff report, to which
interested parties, including the electric utility, would have the right to file objections.
Such objections would frame the issues in the case, and a hearing would be held upon the
issues raised by the objections after providing the parties the opportunity to engage in
discovery and to file testimony in support of their positions. If no objections are filed, the
Commission would proceed directly to order. Under either scenario, OEC points out that
it is the Commission which must ultimately issue an order determining whether the
electric utility has complied with the benchmarks if, for no other reason, because under
staff-proposed Rule 39-05(A), the approval of the benchmark report is condition precedent
to an application by the electric utility for cost recovery.

New Rule 39-04(E) assures that there will be a hearing on the planned portfolio of
programs offered by an electric utility. It also assures that the process will be transparent,
and that intervenors will have the opportunity to participate and to conduct discovery.
Likewise, new Rule 39-06 provides for intervenor participation in the annual review of the
electric utility portfolio status reports and an opportunity for input in the new annual
Commission verification report required by Section 4928.66(B), Revised Code. .

With respect to Chapter 4901:1-39, FirstEnergy criticizes the proposed rules for
failing to clarify that improvements to transmission infrastructure owned and operated by
an electric utility affiliate, such as American Transmission Systems, Incorporated, a
FirstEnergy affiliate, qualify as an energy efficiency program, either on a stand-alone basis
or as part of an electric utility program to reduce line losses under Section
4928.66(A)(2)(d), Revised Code. FirstEnergy notes the absence of any conflicting authority
and argues that line-loss improvements to third-party transmission assets represent true
reductions in energy production for the same usage at the customer level, and also offer
one of the best values for energy efficiency. FirstEnergy contends that such loss reductions
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directly benefit customers through lower transmission rates passed through to retail
customers, and indirectly through lower emission and resource costs for generation to
meet customer demand.

We note that Section 4928.66(A)(2)(d), Revised Code, specifically includes
~ transmission infrastructure improvements that reduce line losses as appropriate means of
achieving energy efficiency benchmarks. We also note that Section 4928.66(A)(1)(a) and
(b), Revised Code, require an electric utility to implement programs to meet the energy
savings and peak demand reduction benchmarks. Any lack of specific mention in either
the proposed or the final rules does not change the law. Transmission infrastructure
improvements count. We further note that measuring and verifying net line-loss
reductions will require documentation. In this regard, we recognize the need for an
efficient and transparent process to adopt and publish Commission-approved guidelines
of recognized industry standards, protocols, and best practices to be used by stakeholders
in the measurement and verification of energy efficiency programs, and we intend to select
an appropriate forum to address these matters in the near future.

4901:1-39-01 Definitions:

Several comments criticize some of staff’s proposed definitions as failing to reflect
the legislative intent or specific meanings within the context of their usage in 5B 221.
Others noted that certain terms appear throughout Chapter 4901:1-39 but were not
expressly defined in the proposed Rule 39-01, while other terms are used interchangeably
even though they have substantially different meanings or are used in a manner
inconsistent with the meaning commonly ascribed by the industry., We agree with some of
these criticisms and have modified this chapter to use terms consistently and have
expanded the number of definitions so that each term’s meaning is clear.

AFP recommends using a definition for “demand response” based on language
developed by the United States Demand Response Coordinating Committee to mean
“providing electricity customers in both retail and wholesale markets with a choice
whereby they can respond to dynamic or time-based prices or other types of incentives by
reducing and/or shifting usage, particularly during peak periods, such that demand
modifications can address issues such as pricing, reliability, emergency response, and
infrastructure planning, operation, and deferral.”

Kroger recommends that this definition include any “change in the customer’s
behavior or a change in customer owned or operated assets that effects [sic] the quality
and/or timing of the electricity consumed as a result of price signals or other incentives.”

Nucor suggests that “demand response” should be expanded to include all
interruptible programs. OEC contends Nucor’s definition appears to confuse the concept
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of energy savings (i.e., reducing total kWh consumption) with the concept of “demand
reduction” (i.e., reducing the kW of demand experienced at a particular point in time.)

We are revising this definition in Rule 39-01(H) to simplify and more broéd]y
capture the concept for application in this chapter.

Duke criticizes the proposed definition of “energy efficiency” as being vague and
giving no direction on how the term would be measured. AEP recommends using a
definition based on that used by the United States Department of Energy to reflect a
reduction of electricity consumption while retammg comparable functionality. for which
the electric service is being used:

“Energy efficiency” means programs or measures that are aimed at
reducing the energy used by specific end-use devices and systems,
typically without affecting the services provided. These programs or
measures reduce overall electricity consumption (reported in
megawatt hours) often without explicit consideration for the timing of
the program-induced savings. Such savings are generally achieved by
substituting technologically advanced equipment to produce the same
level content of the useful output from a process, device, or system
divided by the energy input into that process, device, or system.

FirstEnergy suggests a different definition:

“Energy efficiency” means programs or measures that reduce or
manage the consumption of energy while maintaining or improving
the end-use customer’s existing level of functionality, or while
maintaining or improving the utility system functionality.

Kroger requests that the proposed definition of “energy efficiency” be clarified by
eliminating the term “energy content” since, Kroger contends, there is no consistent,
practical, and verifiable way to measure energy content. Instead, Kroger suggests the term
be defined as “the useful output from a process, device, or system divided by the energy
input into that process, devise or system.”

MORPC suggests that “energy efficiency” should be defined as “means, programs
or measures that reduce or manage the consumption of energy, while maintaining or
improving the end-use customer’s existing level of functionality, or while maintaining or
improving the utility system functionality.”

However, Nucor suggests that “energy efficiency” include any production process
that uses recycled materials for the majority of its raw materials, as such process uses less
energy. Nucor’s proposal is opposed by OEC and OCEA, which argue that the use of
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recycled materials, by Nucor, does not achieve the purposes of SB 221 to encourage electric
utility and customer-sited efficiency investments to reduce the long-run cost of service.
They contend that electric utility customers should not be required to assist funding
measures where the associated payback period is such that the measure would have been
undertaken in any event simply because it makes economic sense to do so. OCEA
indicates that Nucor’s suggestion might be appropriate if a facility could utilize recycling
as a method to reduce the energy intensity of its processes in a manner that could be
evaluated under appropriate protocols.

The term “energy efficiency” evokes an intuitive, common sense understanding
among most parties, although a solid technical definition is elusive. Many of the parties
rely upon the U.S. Department of Energy’s website description of the term for their
suggestions. Those definitions refer to programs or activities aimed at reducing energy
usage while maintaining the quality and quantity of goods and/or services derived from
an energy using device or process. No technical definition is given. The Energy
Information Agency (EIA) declares, “Most of what is defined as energy efficiency is
actually energy intensity. Energy intensity is the ratio of energy consumption to some
measure of demand for energy services—what we call a demand indicator.”3 The EIA
suggests that the more critical issue is how to measure energy intensity as a surrogate for
energy efficiency.t

We will revise the definition of “energy efficiency” in Rule 39-01(]) to eliminate the
use of “energy content” and to provide a simple, but appropriate definition, based on the
one suggested by FirstEnergy. It will now read as follows:

“Energy efficiency” means reducing the consumption of energy
while maintaining or improving the end-use customer’s existing
level of functionality, or while maintaining or improving the utility
system functionality.

Nucor states that the definition of “peak demand reduction” should make explicit
reference to interruptible rates in order to ensure that such rates are properly recognized
as peak-demand reduction mechanisms. Further, Nucor believes that the definition
should establish that, for a customer participating in a peak-demand reduction program or
rate, the customer’s demand reduction should be measured with reference to the
customer’s peak billing demand, rather than some other approach, such as customer’s
average demand. Kroger concurs with Nucor’s suggestion and further recommends that
the Commission identify specific hourly ranges in the day, as well as months of the year,
and days in those months, that would constitute peak periods.

3 See"Energy Efficiency - Definition” at http:/ /www.eia.doe.gov/emeu/efficiency /definition.htm
4 See “Energy Efficiency Measurement” at http:/ /www.cia.doe.gov/emeu/efficiency /measure_discussion.htm
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OEC states that the proposed definition of “peak demand reduction” does not
correspond with the way the term is typically used in the industry. It suggests that the
language be refined to clarify the distinction between peak-shifting strategies, which are
properly part of the peak-demand reduction toolkit, and energy efficiency efforts designed
to reduce overall consumption, which are subject to separate requirements.

The Commission has decided to eliminate this definition but we have included this
term by reference to statutory provisions in the new definitions for “peak-demand
baseline” and “peak-demand benchmark” in Rule 39-01(P) and (Q).

The definition for “renewable energy credit” is also being eliminated as it is not
used in our revised Chapter 4901:1-39, but is used in Chapter 4901:1-40, and thus, will be
discussed below.

The comments also contained many suggestions for new terms to be defined in this
chapter. As previously noted, the proposed third and fourth rules for this chapter were
substantially rewritten and expanded into four separate rules, largely at the suggestion of
the comments filed in this case, with new definitions being added for 17 new terms. Our
revisions to Chapter 4901:1-39 focus on program planning and development, in a
continuous, iransparent process that encourages stakeholder participation. In revising this
chapter, we have incorporated suggestions for adopting the new definitions for “energy
baseline” and “energy benchmark” with respect to both energy efﬁciency and peak—
demand reduction levels, as well as specific definitions for “program” and “measure” to
help clarify our intent in applying these expanded rules. We are also adopting definitions
to describe the portfolio of programs to be developed and reviewed under the revised or
new Rules 39-03 through 39-09. Many of these new definitions, such as “achievable
potential,” “committed savings,” “economic potential,” “market transformation,” and
”technical potential,” are future-looking or planning-related terms, while others, such as

“nonenergy benefits,” “total resource cost test,” and “verified savings,” have been added
to address measurement and verification issues. In addition, we are including the term’
"independent program evaluator” to provide for the third-party monitoring and

verification of program results and evaluation.

4901:1-39-02 Purpose and scope

This rule is being rewritten to more clearly reflect the development of programs
necessary to meet the energy efficiency and peak-demand reduction goals of Section
4928.66, Revised Code, including the participation of stakeholders in implementing such
programs.

With regard to proposed Rule 39-02, Kroger asserts that an electric utility should
not receive credit or benefit from a mercantile customer’s investment in energy efficiency
or demand reduction that has occurred, or will be made in the future, irrespective of the
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electric utility’s initiatives. [EU-Ohio counters that the results of customer-sited energy
efficiency and demand response programs will be reflected in an electric ufility’s actual
sales and peak demand level, irrespective of whether such capabilities are committed to
the electric utility. These concerns are more appropriately considered in our review of
Rule 39-06, Commitment for integration by mercantile customers, below.

4901:1-39-03 Filing and review of the benchmark report

As noted above, the revised rules attached to this order restructure and
substantially revise staff’s proposed Rules 39-03 and 39-04 to incorporate many of the
suggestions made in the comments. New Rule 39-03, “Program planning requirements,”
and Rule 39-04, “Program portfolio plan and filing requirements,” are forward-looking
and designed to focus on the planning and building of programs in a transparent process
that encourages stakeholder participation. New Rule 39-05, “Benchmark and annual
status reports,” and Rule 39-07, “Review of annual reports and issuance of the
Commission verification report,” incorporate but substantially revise staff’s proposed
rules pertaining to the statutory requirements under Sections 4928.66(B) and (C), Revised
Code.

We believe this restructuring and additional content will more clearly distinguish
between requirements relating to reporting, verification, and program design activities,
and the process for the review and Commission approval of the SB 221 requirements and
reporting obligations.

Duke asserts that the annual benchmark report filing requirement contained in
proposed Rule 39-03(A) is unnecessarily burdensome and suggests that the reporting
period be increased to every two years. OEC requests that the benchmark report be filed
in a docket separate and apart from the long-term forecast report, to facilitate a separate,
rigorous review and approval process in which all interested parties are permitted to
participate. OEC also objected to the lack of any express provision for Commission
review, implying that the proposed rule would leave the determination of benchmark
compliance solely up to the Commission’s staff.

We first note that the annual benchmark verification process is mandated by statute
and culminates in a report to be published by this Commission pursuant to Section
4928.66(B), Revised Code. Moreover, we are adopting new Rules 39-03, “Program
planning requirements” and 39-04, “Program portfolio plan and filing requirements,”
largely based on suggestions by OCEA and OEC, to address the initial assessment of the
potential for energy efficiency and peak-demand reduction programs, the development of
an electric utility’s portfolio of such programs, and the hearing process to allow
stakeholder involvement and the transparent review of these programs. New Rule 39-05,
“Benchmark and annual status reports,” and Rule 39-06, “Review of annual reports and
issuance of the Commission verification report,” incorporate but substantially revise staff’s
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proposed rules pertaining to the statutory requirements under Sections 4928.66(B) and (C),
Revised Code.

Revised Rule 39-05 now requires an electric utility to file an initial benchmark
report within 60 days of the effective date of these rules, and an annual program portfolio
status report beginning April 15, 2010. These annual compliance filings will be reviewed
under the detailed process in new Rule 39-06, and will be used as the basis for the annual
verification report that is required to be published by the Commission pursuant to Section
4928.66(B), Revised Code.

With regard to other comments focusing on staff’s proposed Rule 39-03, Duke also
raises the issue of whether the statutory benchmarks are to be calculated using a fixed base
period of 20062008, or a rolling average of the three most recent years. This issue is
discussed at length under Rule 39-04 as well as Rule 40-03(B), below. :

Nucor recommends that an opportunity for discovery be incorporated into
proposed Rule 39-03(B), and that the time period for parties to file comments on the report
be extended to 60 days. The new rules we are adopting in this order substantially revise
our review and hearing processes for both forward-looking program portfolio planning in
new Rule 39-04 and the compliance status report under new Rule 39-06. Both rules
anticipate active participation by stakeholders in these proceedings and do not preclude
the granting of additional time for good cause shown. However, we find it unnecessary to
specifically include special discovery periods as suggested by Nucor.

FirstEnergy suggests that the use of “sales reductions” in proposed Rule 39-03(C) be
replaced with “achieved energy savings” to mirror the statutory language used in Section
4928.66(A)(1)(a), Revised Code. We agree and have reflected the proposed language in the
corresponding Rule 39-05(C)(1).

OEC asserts that proposed Rule 39-03(C) is flawed because the verbiage doesn’t
match the scope of the subject matter to be investigated by the staff, and does not include a
requirement that staff perform audits to verify claimed energy savings and peak-demand
reductions, notwithstanding that Rule 4901:1-38-04(D), which was recently adopted in
Case No. 08-777-EL-ORD, clearly contemplates that such audits will be conducted. As in
its comments in that case, OEC again recommends that the Commission consider retaining
a qualified independent third party to assist staff in conducting such audits in view of the
scope of the work that will be required and the logistical constraints that will arise due to
the fact that all electric utilities are required to file their benchmark reports on the same
date. OEC notes the procedure in Rule 4901:1-14-07-D, O.A.C,, for engagement of third-
party management performance auditors for natural gas companies, and suggests
including similar language in this rule to give the Commission the option of using a third-
party auditor in a particular case.
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We agree with OEC’s comments and have included in Rule 39-05(C)(2)(b) a new
requirement for an independent program evaluator, as defined in Rule 39-01(L), who will
be hired by the electric utility but work solely at the direction of staff.

OEC criticizes the proposed Rule 39-03(D) for failing to allow any party, other than
the electric utility, an opportunity to be heard should they disagree with the staff’s
findings and recommendations. OEC notes that the proposed rule does not even
guarantee the electric utility the right to be heard, because the proposed rule does not
expressly require that a electric utility’s request for hearing be granted by the Commission.
Moreover, OEC objects to the failure to specify any procedure for Commission adoption or
rejection of the staff's findings, and the lack of any procedures or public notice
requirements if the electric utility’s request for a hearing is granted. OEC maintains that
this process violates Section 4928.66(C), Revised Code, requirements that the Commission
provide notice and the opportunity for hearing with respect to benchmark reports.

The new hearing process set forth in new Rule 39-06 expressly includes provisions
to address these concerns, although we would also note that a failure to include any
statutory duty in these rules does not relieve the Commission from such requirement.

4901:1-39-04_Benchmark report requirements:

As noted above, the structure and content of proposed Rule 39-04 has been
substantially revised and incorporated in new Rule 39-05, “Benchmark and annual status
reports,” and Rule 39-06, “Review of annual reports and issuance of the Commission
verification report.”

AEP objects to the inclusion of “all actions considered” in Rule 39-04(A)(3) and “ail
plans for meeting future benchmarks” in Rule 39-04(A)4), as being overbroad and
burdensome. DP&L suggests that the term “calendar” be inserted in Rule 39-04(A)(1) to
clanfy that the baseline calculation will use the current calendar year, and that

“considered” in Rule 39-04(A)3) be changed to “evaluated” to reflect the inclusion of
potential alternatives seriously evaluated by the electric utility. FirstEnergy advocates
simply deleting “considered and” from Rule 39-04(A)(3).

OCEA disagrees with the electric utilities’ suggestions, arguing that there must be
_transparency in the evaluation process, and that failure to consider potentially cost
effective measures or programs may lead to improper screening if rejected measures or
programs are not reported.

The Commission is sensitive to the need to strike a balance between conducting
meaningful and structured planning prior to program implementation and generating
overly burdensome reporting requirements. We believe we have struck the approprlate
balance in Rule 39-03 which requires electric utilities to begin with the broadest view of
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possible energy efficiency programs (those with technical potential) and focus on those
with the greater likelihood of successful implementation (achievable potential).

New Rule 39-03(C) also includes the reporting of “promising measures” that were
considered but not found to be cost-effective or achievable, but which show promise for
future deployment in order to open the door to enhancing the cost-effectiveness of
measures in the future.

DP&L requests clarification that the baseline period for measuring energy savings
under Rule 39-04(B)(1) or peak demand reduction under Rule 39-04(B)(2) is the average of
the kilowatt hours purchased or the highest coincident peaks in the preceding three years
(2006 through 2008), rather than a “rolling average” that changes the three-year base
period each year. The electric utilities argue that the use of a rolling average would result
in a compounding effect which would, over time, make the targets impossible to achieve,
DP&L provides an example that indicates that by year 2025, the effective savings
requirement is closer to 39 percent rather than the 22.2 percent required by law. In the
alternative, DP&L suggests that the Commission could use a rolling three-year period but
make adjustments to eliminate the compounding effect.

OEC does not object to the use of either a fixed base period or an adjusted rolling
average period to eliminate the compounding effect. OCEA, however, disputes DP&L’s
assertion that, over time, targets based on rolling averages would become impossible to
achieve. OCEA observes that DP&L’s example assumes no load growth. OCEA contends
that load growth in Ohio was recently estimated to average three-quarters of a percent for
2008-2025, and if such load growth were to be factored in, the compound effect would be
drastically reduced. Therefore, OCEA recommends that the energy efficiency baseline be
defined as a rolling three-year average, responsive to actual changes in demand through
2025. In like manner, OCEA objects to DP&L’s alternative recommendation to eliminate
the effects of the prior year energy efficiency savings from the prior year forecasts.

As noted below, the issue of the correct three-year baseline period also occurs in
Chapter 40 under proposed Rule 40-03(B). The issue is whether the period to be used in
calculating the baseline should be 2006 through 2008 (the three years prior to January 1,
2009), or a “rolling average” under which the three years used to calculate the base period
would change each year. Section 4928.66(A)(2)(a), Revised Code, provides:

The baseline for energy savings under division (A)(1){a) of this section shall
be the average of the total kilowatt hours the electric distribution utility sold
in the preceding three calendar years, and the baseline for a peak demand
reduction under division (A)(1)(b) of this section shall be the average peak
demand on the utility in the preceding three calendar years, except that the
commission may reduce either baseline to ad]ust for new economic growth
in the utility’s certified territory.
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The Commission finds that the use of a “rolling average” is the most reasonable
interpretation, consistent with the goals of SB 221, although an electric utility would not be
precluded from requesting reasonable adjustments at the time it files its report.3

DP&L asserts that the electric utilities who are members of PJM should use the peak
demand set by PIM for billing purposes in determining the appropriate baseline.
FirstEnergy also suggests that baseline for peak demand reduction in Rule 39-04(B)(2) be
defined as the average of the three coincident peaks from the hourly integrated peak
demand coincident with the peak of the transmission owner’s control area peak from the
past three calendar years. We note the statute specifies the use of the electric utility’s peak
demand, and we can find no statutory support for using a transmission owner’s control
area peak demand.

DP&L also objects to the second sentence of staff proposed Rule 39-04(B)(4),
asserting that the exhaustion standard for améndments to the baseline are unduly
restriciive and inconsistent with Section 4928.66(A)(2)(b), Revised Code, which only
requires that the Commission find that the electric utility cannot reasonably achieve the
benchmarks due to regulatory, economic, or technological reasons beyond the electric
utility’s reasonable control. DP&L suggests the exhaustion standard would prove
impossible for an electric utility to meet and limit the Commission’s flexibility to permit
reasonable amendments consistent with the public interest. As with Rule 39-04(A)(3), AEP
and FirstEnergy object to the term “considered” in Rule 39-04(B)(5), and assert that the
reporting of all actions considered, in addition to those actually taken, would be
unnecessary, ambiguous, and unduly burdensome to determine, track, and record. This
issue is resolved by Rule 39-05(F), in which we have added the word “reasonable” to
describe compliance options. .

With respect to Rule 39-04(B)(5)(a), we will clarify for Duke that reporting of
customer-sited or customer-committed projects are to be included with those programs
offered by the electric utility. This issue is addressed in new Rule 39-05(C)(2)(a). An
electric utility shall include in its program portfolio status report all reductions counted
toward the benchmark, which result from energy efficiency improvements, demand
response or demand reduction projects implemented by mercantile customers and
committed to the electric utility.

5 The Commission is aware of U.S. Environmental Protection Agency authority, Congressional proposals
and international negotiations that could lead to requirements that utilities significantly reduce ¢arbon
dioxide emissions. In the event such requirements take effect, energy efficiency programs will be among
the most cost-effective compliance options. Any application for a baseline adjustment should take into
consideration potential long-term cost and compliance implications:
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FirstEnergy requests that Rule 39-04(B)(5)(b) be clarified by adding that the
measurements and verification “may include, but are not limited to, the methods listed” or
that “each of the methods listed may be used, but not all are required.” Duke also requests
clarification on the requirements or compliance methodology to be used for Rule 39-
04(B)(5)(c), while DP&L and FirstEnergy suggest that this provision be deleted entirely,
arguing that the US. Environmental Protection Agency’s (USEPA) portfolio manager
database is designed to be used as a consumer tool rather than a measurements standard.

The Commission has removed the specific directive concerning the USEPA’s
portfolio manager database as inappropriate for inclusion in a formal rule at this time.
However, we expect the electric utilities to explore participation in this initiative, and
make recommendations to the Commission as to what would be required -for utilities to
automate the process of entering customer data before 2010 as part of each program
portfolio plan. ‘

FirstEnergy urges that the ten-year projection of projects to be included in the
benchmark report in Rule 39-04(B)(6) be shortened to a five-year reporting period,
updated annually, as being far more meaningful fo better ensure foresight and apprise
interested parties. AEP advocates deleting both the ten-year projection of projects and the
five-year action plan with budgets, as being unsupported by statutory authority, unduly
burdensome, and of little actual value. OCEA disagrees with AEP in that the
benchmarking reporting requirements integrate with the long-term forecast reports (LTFR)
and integrated resource plan (IRP) requirements in Chapters 4901:5-1, 4901:5-3, and
4901:5-5, and ensure that Ohio’s electric utilities are taking the energy efficiency portfolio
standard as serious as the planning for a major generation source. OCEA argues that it is
not possible to accurately reflect growth in demand and need for new generation if
reductions in demand are not concurrently accounted for.

As noted above, the Commission has adopted a three-year energy efficiency
planning cycle with an opportunity for annual modifications under new Rules 39-04(A),
39-05(C)(2)(c), and 39-06(B). In addition, compliance and integrating resource plan
reviews will be done on an annual basis. We find these periods to be the most appropriate
in balancing the need to establish energy efficiency initiatives in Ohio with the burdens
placed on all stakeholders. '

With respect to Rule 39-04(B)7), Duke and DP&L object to the inclusion of the
“market valuation” provision in the electric utility’s benchmark report assessment of
demand reduction potential and energy efficiency resources. The utilities complain that
such market valuations would be speculative, and Duke suggests that any market
potential study should not be required more often than every five years. OCEA suggests
that a market potential study can be co-funded by the distribution utilities to estimate the
potential for demand response and energy efficiency, but need not be performed every
year as it is rare for the market to change significantly from one year to the next.
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As previously described, this section has been replaced by the planning process in
Rule 39-03 to more clearly express the Commission’s planning expectations. We have
specifically included a provision in Rule 39-03(A) to allow utilities to collaborate and co-
fund their assessments of potential energy effidency and peak-demand reduction
opportunities on a broader geographic basis than their service areas.

AEP, DP&L and FirstEnergy suggest the addition of a new section in Rule 39-
04(B)(B) to expressly allow the banking of over compliance with the energy efficiency and
peak demand reduction targets to be used in future years to meet benchmarks. The
utilities argue that such a provision would encourage aggressive implementation, and
eliminate any incentive for minimal compliance strategies. FirstEnergy also contends that
a new provision should be added, stating that customer-cited initiatives that occurred
before 2009 will count toward the energy efficiency and peak demand benchmarks. OCEA
urges that DP&L’s proposed banking language should be rejected or modified because of
the nature of peak demand reductions. OCEA argues that an electric utility can bank
energy efficiency reductions (and demand reductions that come from an energy efficiency
measure) but not nonenergy efficiency derived demand reductions because peak demand
reductions that are intended to meet the three-year average benchmark are specific to a
point in time (an electric utility’s annual peak hour or hours).

We agree that banking of energy efficiency is appropriate to further the state’s
policies and to meet state standards, and have included an express provision in new Rule
05(E). We cannot agree, however, that such banking can be applied or would further state
goals with respect to peak-demand reductions.

We note that Section 4928.66(A)(2)(a), Revised Code, states that the commission
may reduce either baseline to adjust for new economic growth in the utility’s service
territory. We expect that any baseline adjustments made to account for economic growth
typically will be temporary, and will address circumstances in which unanticipated
increases in the overall rate of growth have made full compliance infeasible. We also
expect that any adjustments will account not only for positive economic growth, but also
negative economic growth. This is clearly pertinent to the economic conditions that have
developed since SB 221 went into effect.

We do not anticipate approving electric utilities meeting their benchmarks on the
basis of lower kWh sales owing to economic declines in their service territories. Sections
4928.66(A)1)(a) and (b), Revised Code, require that electric utility energy efficiency
programs and peak demand reduction programs are to be used to achieve the energy
savings and demand reduction benchmarks. New Rule 39-05(B) states that, to the extent
approved by the Commission, normalization of the utility’s baselines for weather and for
changes in numbers of customers, sales, and peak demand that are outside of the utility’s
control shall be consistently applied from year to year. Thus, if an electric utility expects to
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file for a reduction of its baseline in future years due to unanticipated economic growth, -
we believe it is appropriate for consistency sake to recognize any unanticipated negative
economic growth in its service territory, and propose a corresponding negative reduction
in its baseline. '

AEP objects to the second sentence of proposed Rule 39-04(C) as being an unlawful
delegation to the Commission’s staff of the Commission’s responsibility to determine
compliance with Section 4928.66(A)(1), Revised Code, particularly if parties are deprived
of due process in the development of standards used to measure statutory obligations.
AEP recommends that the proposed rule adopt generally accepted industry standards,
such as the 2001 International Performance Measurement and Verification Protocol
(IPMVP) standards. At a minimum, AEP seeks clarification that any staff-issued
guidelines will not be binding upon the Commission. DP&L also recommends that the
second sentence of proposed Rule 39-04(C) be modified to require that any guidelines for
program measurement and verification be reviewed and approved by the Commission.
FirstEnergy does not object to this provision so long as it is given sufficient notice and time
to comply with published guidelines.

As previously discussed, the intent of these rules was not to delegate this
Commission’s policy decisions to our staff. Revised rule 39-04 establishes a separate
review process for the three-year portfolio planning cycle, while new Rules 39-05 and 39-
06 contain the annual compliance reporting requirements and review processes. With
respect to measurement and verification guidelines, we anticipate the selection of an
appropriate forum and process in the near future, but in any event, we intend that such
guidelines would be established with some form of Commission approval.

The electric utilities also object to proposed Rule 39-04(C)(1) as reaching beyond any
statutory authority, conflicting with the counting of mercantile customer programs under
Section 4928.66(A)(2)(c), Revised Code, and being contrary to sound public policy by
discouraging electric utility support for legislation, city-sponsored programs, or building
code proposals aimed at enhancing energy efficiency. Duke queries whether Commission-
approved programs (such as replacement of incandescent with compact florescent
lighting) will not count if they occurred before the new standards go into effect. The
utilities suggest that there is no reason to exclude past achievements, and contend that this
provision would make the utilities subject to future penalties based upon future changes
in federal standards.

OCEA argues that electric utilities should not get credit for energy savings for
customer-installed measures, appliances, or equipment that are mandated by law. OEC
and OCEA assert that the intent of SB 221 is to spur investment in energy efficiency
measures that would not otherwise be undertaken. They recommend that the savings for
any measures implemented by the utilities or mercantile customers that exceed energy
codes or other mandatory standards be counted for the reasonable lifetimes of the facilities
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in question, but in no instance should credit be given to a measure that merely matches
what the electric utility is otherwise required by law to do.

We have changed the provision of proposed Rule 39-04(C)(1) which is now
incorporated in new Rule 39-05(D) to prohibit only the counting of those measures that are
subject to energy performance standards required by law, including those embodied in the
Energy Independence and Security Act of 2007. We see no reason to credit electric utilities
for benefits of measures that would have happened regardless of their efforts. Under the
new rule, the replacement of incandescent lighting with compact florescent lighting
program would count now, but not after such measures become required under the
Energy Independence and Security Act of 2007

FirstEnergy also proposes that a new provision be added to clarify that affiliated
electric utilities may use a total Ohio benchmark, rather than being forced to comply with
company-specific targets and reporting. We find no statutory support for this suggestion.
The energy efficiency program requirements of Section 4928.66, Revised Code, expressly
apply to electric distribution utilities. We can find no provision that would allow the
benchmarks to be met on a consolidated basis.

4901:1-39-05 Recovery mechanism:

Before specifically addressing the comments on Rule 39-05, we note that this rule
will be renumbered as Rule 39-07 in the attached rules.

DP&L and FirstEnergy assert that there is no statutory authority for the
conditioning of program cost recovery under proposed Rule 39-05(A) upon the approval
of the electric utility’s long-term forecast and benchmark reports. The electric utilities also
argue that the provision would create an unlawful regulatory structure that would require
an electric utility to initiate programs to meet targets that will soon be in effect, but would
delay any recovery to some future time or even disallow recovery if a benchmark report is
disallowed or a target is narrowly missed. DP&L also argues that the proposed rule is
invalid because it would diminish the electric utility’s right of recovery under Section
4928.143(D), Revised Code.

OCEA objects to the proposed elimination of approval of the electric utility’s long-
term forecast and benchmark reports as a prerequisite of cost recovery. OCEA argues that
the LTFR review is the proper planning venue for resource plans, and recommends that a
comprehensive IRP be filed by all Ohio electric utilities every year., OCEA contends that
cost recovery for new generation sources or for long-term power purchase contracts
identified by utilities in their electricity security plans (ESP) should not be approved
absent a demonstration that such resources are least-cost and reasonable risk resources as
determined in the LTFR process, and result in compliance with benchmarks under SB 221.
Given the expedited nature of the various electric utility ESP cases, OCEA argues that
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approval of those plans should not commit Ohio ratepayers to long-term resource
acquisitions without the benefit of review of an electric utility’s forecast and IRP
requirements under Chapters 4901:5-1, 4901:5-3, and 4901:5-5.

New Rule 39-07(A) addresses these concerns by conditioning recovery upon
approval of the electric utility’s program portfolio plan under new Rule 39-04, rather than
the LTFR and the benchmark report. We believe this resolution provides sufficient review
- to protect Ohio ratepayers while minimizing the delay in recovery and thereby
encouraging investment in energy efficiency and peak-demand reduction programs
consistent with the intent of SB 221. Any such recovery will be subject to annual
reconciliation under new Rule 39-07(A).

New Rule 39-07(A) also clarifies that rate adjustment mechanisms must established
pursuant applicable ratemaking statutes and procedures. In addition to traditional rate
case proceedings, recovery could be provided through a revenue decoupling mechanism
that aligns the electric utility’s financial interests with helping their customers use energy
more efficiently under Sections 4928.143(B)(2)(h) or 4928.66(D), Revised Code. To the
extent not otherwise authorized, an electric utility could seek recovery of peak demand
reduction and energy efficiency program costs under Section 4905.31(E), Revised Code.

FirstEnergy contends that the term “potential” should be changed to “actual” with
respect to the shared savings referenced in Rule 39-05(A). FirstEnergy asserts that the
amount of shared savings will be known, so that no potential amounts should be used for
the calculation. We have modified our new Rule 07(A) to eliminate the word “potential,”
but we also note the change in the process under Chapter 4901:1-39 should result in
recovery upon plan approval, subject to reconciliation in the Commission’s verification of
energy savings and peak demand reductions.

The electric utilities also object to the wording of Rule 39-05(A)(1), as creating an
unnecessary potential for future litigation over the recovery of transmission and
distribution infrastructure investments that reduce line losses but that also enhance
reliability. ~DP&L asserts that the proposed rule is inconsistent with Section
4928.143(B)(2)(h), Revised Code, which allows an electric utility to request single issue |
ratemaking treatment for infrastructure improvements while expressly requiring the
Commission to examine the reliability of the electric utility’s distribution system in
approving such request. FirstEnergy contends that recovery should not be dependent
upon the purpose for which the investment is made. DP&L suggests that the phrase “if
such investments are found to reduce line losses” be substituted for the proposed
language: “limited to the portion of those investments that are attributable to energy
efficiency purposes as opposed to reliability or market purposes.”

OCEA disagrees with the electric utilities’ proposed revision, and recommends that
all transmission and distribution investments be recovered in a traditional distribution rate
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case or, as permitted in Section 4928.143(B)(2)(h), Revised Code, under an infrastructure
modernization plan, but that recovery of those investments not appear in any energy
efficiency rider or energy efficiency cost category.

Revised Rule 39-07 must apply to both electric utilities with an ESP that authorizes
single issue ratemaking for transmission and distribution infrastructure improvements
under Section 4928.143(B)(2)(h), Revised Code, and to utilities whose rates have not been
set pursuant to that provision. The Commission cannot by rule expand its statutory rate
making authority, Thus, revised Rule 39-07(A)(1) clarifies that recovery for such
infrastructure improvements as energy efficiency or demand reduction program costs
should be limited to investments that are attributable to and undertaken primarily for
energy efficiency or demand reduction purposes. Nothing in this rule prohibits utilities
from seeking recovery for additional transmission and distribution improvements
pursuant to Section 4928.143(B)(2)(h), Revised Code, or other applicable rate making
statutes.

With respect to Rule 39-05(A)(2), now being adopted as Rule 39-07(A)(2), DP&L
requests clarification that only a partial exemption should be allowed for integrated
mercantile customer programs, with such exemption heing in proportion to the amount of
their load saved in relation to the then-current annual energy efficiency and demand
reduction target, DP&L asserts that a mercantile customer should not be allowed to avoid
the entire energy efficiency program charge assessed by the electric utility each year
through the implementation of a program which produces only minimal savings.

The Commission believes that a partial exemption may be appropriate where
mercantile customer energy savings and peak demand reductions, as a percentage of the
customer’s baseline period energy use and peak demand, are significantly below the
utility’s applicable energy efficiency and demand reduction requirements. We will review
applications for exemption on a case-by-case basis.

Fu:stEnergy proposes new sections to this rule to expressly state that cost recovery
approved under this rule is not by-passable except under the mercantile customer
exemption under the following rule, and that such cost recovery may be allocated across
all customers of the utilities within the same holding company system. As a general rule,
the Commission will consider this to be non-by-passable, but reserves the right to review

this issue on a case-by-case basis. Moreover, we find no statutory authority for allocation

of energy efficiency and demand reduction costs across affiliated operating companies.

4901:1-39-06 Commitment for integration by mercantile customers

Before specifically addressing the comments on Rule 39-06, we note that this rule
will be renumbered as Rule 39-08 in the attached rules.
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DP&L contends that proposed Rule 39-06(A) should be modified to coordinate the
benefits to a mercantile customer from participation in a PJM or MISO demand reduction
program with those available through an electric utility’s demand response program.
DP&L asserts that a mercantile customer, or supplier to it, should be able to obtain the
benefit of payments from PJM for participation in a PJM demand reduction program, or
avoid paying a share of costs associated with the electric utility’s demand reduction
programs, but not both. DP&L also requests clarification on the verification of customer-
provided impacts, and that an electric utility will not be penalized for any customer failure
to meet program targets. In any event, DP&L asserts, any financial benefit to a customer

should not exceed the product of the energy efficiency surcharge and the customer’s
baseline usage.

We have required that mercantile customers enter into special arrangements
wherein all communications, protocols, and consequences for noncompliance are
identified. In our March 18, 2009 opinion in Case No. 08-917-EL-S850, the Commission
recently indicated that we will consider customer participation in PJM demand reduction '
programs as a separate matter, Pending the outcome of that proceeding, we will consider
participation in PJM demand reduction programs on a case-by-case basis an application
proposes to incorporate participation in PJM programs into the electric utility’s demand
reduction programs.

With respect to proposed Rule 39-06, AEP contends that agreements with
mercantile customers will be forward-looking in nature and relate to future energy
reductions and demand reductions associated with customer-sited capabilities and
resources. AEP criticizes the proposed rule for assuming a retrospective accounting can be
performed, while in most instances, AEP expects that only projected events and results
will be available. As described above, the new reporting requirements recognize the
forward-looking nature of future energy efficiency and peak-demand reductions and
provide for reconciliation when actual impacts have been measured and verified.

With respect to proposed Rule 39-06(D), FirstEnergy advocates the adoption of a
new energy efficiency credit rule which would create energy efficiency credits that could
be used for compliance with energy efficiency benchmarks at any time over the life of the
initiative or project, similar to the renewable energy credits proposed in Chapter 4901:1-40.
FirstEnergy asserts that such a rule would enhance the process of tracking and reporting
compliance under SB 221 energy efficiency requirements by way of standard reporting
tools such as the PJM Generator Attribute Tracking System, and would ensure that energy

efficiency efforts that go beyond the statutory requirements are not unnecessarily stranded
in that year.

While the Commission is open to the construct of energy éfﬁciency credits, we are
unaware of any accreditation regime currently operating in Ohio. The energy efficiency
rules adopted herein do not prevent or preclude the use of energy efficiency credits and
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should such a regime be created, we may reconsider FirstEnergy’s suggestion. In any
event, the banking provisions in new Rule 39-05(E) should alleviate any concern about
achieving more energy savings than required in any given year by allowing electric
utilities to carry over savings in excess of the current benchmark to the future/following
years.

Additionally, numerous clarifying language changes were suggested for proposed
Rule 39-06, and many will be incorporated into the rule we adopt as Rule 39-08. We note,
however, that some comments sought to extend the statutory provisions applicable to
mercantile customers to residential or other customers, while others raise concerns that
this Commission is attempting to expand our jurisdiction to include mercantile customers.
The statutory provisions regarding commitment for integration are expressly limited to
mercantile customers and, while our jurisdiction remains focused on electric utilities, those
mercantile customers who wish to avail themselves of the benefits of integration will need
to cooperate with the electric utility and this Commission as set forth in this rule, and will
thereby become subject to certain compliance and verification proceedings.

OCEA argues that it will be impossible for the Commission to administer this
regulation if any mercantile customer project completed in any prior year is eligible. The
purpose of Section 4928.66, Revised Code, is that utilities implement programs that
achieve significant energy savings and demand reductions beyond what would have
occurred in the absence of such programs. Revised Rule 39-08(B)(4)(d) clarifies that the
ordinary turnover of mercantile customer equipment to equipment that is standard within
the industry is not subject to incorporation in utility programs. The revised Rule calculates
mercantile customer savings and demand reductions based on the difference between the
customer’s capabilities and the energy use or peak demand produced by including
standard new equipment and practices used to perform the same functions.

The Commission has clarified how mercantile customer energy savings and peak
- demand reductions will impact utility baselines. Revised Rule 39-08(B)(4)(d) better reflects
the language and purpose of the statute. Under the revised Rule, a reduction in energy
use or demand, which is a negative quantity, is excluded or subtracted from the utility’s
baseline. Subtracting a negative number mathematically increases the utility’s baseline by
the amount of the customer’s reduction in energy use or demand. The revised Rule avoids
double counting the mercantile customer’s energy savings or demand reduction, once to
the extent the customer’s lower usage is already reflected in the utility’s baseline and again -
if the reduction is incorporated into the utility’s program. It avoids overstating the impact
of mercantile customer reductions and diluting the energy efficiency and peak demand
reduction standards

The first program portfolio filing is required by January 1, 2010. It must include the
assessment of potential. This provides sufficient lead-time to develop the assessment of
potential and to prioritize programs that may comprise the initial portfolio such that the
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least cost opportunities may be exploited first. We believe that updating the portfolio of
programs every three years strikes a balance between adjustments such as allowing
programs to mature and bear fruit before considering their natural conclusion and
planning for new programs on the one hand, and timely responsiveness on the other hand.

The initial benchmark report is due within sixty days of the effective date of this
rule. Given the process requirements, this should afford electric utilities enough time to
calculate the baselines and benchmarks, and also provide staff and interested parties time
to review these calculations prior to their use in any additional filings. Subsequent
program portfolio status reports are required every April 15th for two reasons. First, it
allows the electric utilities time enough to gather, analyze, and present data and
information on the programs’ impacts and whether they are sufficient for the electric
utility to be in compliance with benchmarks. Second, the timing of April 15th coincides
with the filing of LTFRs, andIRPs. The LTFR and IRP both provide context for considering
the impacts of energy efficiency and peak demand reduction programs. It is also required
that baselines be set using forecast data and information. By filing them simultaneously,
the transparency of setting the baselines is enhanced because all stakeholders can see the
derivation and basis for calculating the baselines.

Chapter: 4901:1-40 Alternative Energy Portfolio Standard

LS Power suggests that the Commission should incorporate within Chapter 4901:1-
40 a competitive procurement requirement under which electric utilities procuring
alternative energy resources must employ a Commission-designed or approved request-
for-proposal (RFP) process, designed to plainly show all market participants that the
process is fair. LS Power suggests that, at a minimum, an electric utility should not be
allowed to demonstrate that the cost cap under Section 4928.64(C)(3), Revised Code, has
been exceeded, or that the electric utility is prevented by force majeure from complying
with the renewable mandate under Section 4928.64(C)(4), Revised Code, without evidence
of conditions throughout the entire renewable resource market and that such a showing
cannot be made without the electric utility having employed an effective, Commission-
designed RFP process.

The Commission would note that 40-06(A)(1) requires electric utilities or electric
services companies seeking a force majeure determination to demonstrate that they have
pursued all reasonable compliance options, including specifically REC solicitations. In
addition, both 40-07(A)(2) and (B)(2) require that electric utilities or electric services
companies pursue all reasonable compliance options prior to seeking relief under the cost
cap provisions.
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4901:1-40-01 Definitions

The Competitive Suppliers suggest that the definition for “biologically derived
methane gas” be amended to add the phrase “including but not limited to municipally
owned landfills” immediately after “landfill methane gas.” The proposed revision creates
aredundancy and is, therefore, not required.

In its comments, Vertus suggests a list of feedstock materials be included under the
definition of “biomass energy” but also seeks to exclude agricultural and tree crops.
OCEA and the Wind Advocates also support the exclusion of forest and agricultural crops
from the definition, and urge that the exclusion extend to forest and agricultural crop
residues or by-products derived from federal lands or land that was not dleared prior to
enactment of 5B 221. In reply comments, AMP-Ohio, DP&L, the Farm Bureau, and New
Generation disagree with these proposed exclusions. Duke suggests that “biomass
energy” should include clean demolition and construction material.

We note that Section 4928.01(A)(35), Revised Code, lists biomass energy as a type of
renewable energy resource but does not specifically define the term. The Commission
believes that it is important to include energy crops as potential sources in the definition of
biomass energy. Excluding agricultural or tree crops from the definition of biomass
energy, as Vertus suggests would preclude the use of cellulosic biomass feed stocks under
research and development today, such as fast growing varieties of tree and agricultural
crops under regular harvest for conversion to bicenergy. Biomass energy crops may
include trees, shrubs, and grasses that have environmental and land-use benefits including
use of marginal agricultural and reclaimed land, potentially lower energy and production
inputs, and carbon sequestration.

With regard to wood biomass resources, the Commission believes the definition of
biomass should include waste streams, such as wood and paper manufacturing waste,
urban wood and tree residues, forestry residues from continuing forest management and
harvest operations, or other land clearing. However, the Commission also conditions the
use of forest resources upon sustainable forest management operations. Rule 40-04(E)
introduces a certification process in which specific resources or technologies, including
consideration of fuel or feedstock as applicable, will be evaluated. As indicated by 40-
04(E)(2), such process would include the potential for interested persons to intervene and
request a hearing.

The Competitive Suppliers suggest that the definition of “clean coal technology” be
revised as follows:

“Clean ooal technology” means a carbon-based product that is chemically
altered before combustion to demonstrate a reduction, as expressed in ash, in
emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or
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sulfur trioxide in accordance with American society of testing and materials
standard D1757A or a reduction in metal oxide emissions in accordance with
standard D5142 of that society, or clean coal technology that include the
design capability to control or prevent the emission of carbon dioxide, which
design capability the commission shall adopt by rule and shall be based
economically feasible best available technology or, in the absence of a
determined best available technology, shall be of the highest level of
economically feasible design capability for which there exists generally
accepted scientific opinion.

OCEA requests that the Commission adopt the definition of a clean coal facility that
is used in Illinois. OCEA notes that “clean coal technology” as defined in Section
4928.01(A)(34)(c), Revised Code, expressly authorizes the Commission to adopt specific
design capabilities based on economically feasible best available technology or generally
accepted scientific opinion. OCEA criticizes proposed Rule 40-01(F) for merely defining
“clean coal technology” in the same manner as the statute, which could allow a proposed
project to designate itself as a clean coal technology based upon a statement of its design
capability without having removed a single pollutant from the air. To correct this
deficiency, OCEA recommends that proposed Rule 40-01(F) should be revised to include
specific design capability standards.

The Commission recognizes its statutory authority to adopt specific design
capabilities for clean coal technologies under Section 4928.01(A)(34)(c), Revised Code. We
believe, however, that the definitions and processes contained in 40-01(F), 40-04(E) and 41-
03(C) provide adequate guidance to meet these statutory requirements..

Duke suggests that the term “co-firing” in proposed Rule 40-01(G) should be
broadly construed to include the use of alternative fuels where a cost benefit analysis
demonstrates long-term benefits for consumers, OCEA recommends that the proposed
rule be revised to parallel the Commission’s proposed qualification on the use of biomass
energy as a qualifying renewable energy resource in proposed Rule 40-04(A)(6). The Wind
Advocates suggests that the fuel source should dictate what portion of the output should
qualify as advanced or renewable. We generally agree, as fuel inputs should be measured
by estimated energy content rather than volume or some other measure. We are,
therefore, adding additional language to this definition to clarify that the amount of
electricity output from a co-firing facility that will qualify as a renewable energy resource
will be determined by the proportion of energy input from a renewable energy resource.

Duke asserts that the definition of “deliverable into this state” should include
facilities within the PJM and MISO transmission organizations so long as the electric utility
or provider can demonstrate an available transmission path. FirstEnergy and the
Competitive Suppliers urge that the PJM and MISO areas be included without
qualification. DP&L argues that, since both PJM and MISO require a study to be
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performed prior to the interconmection of any generation source they operate, the
Commission can assume that output from a new generation facility is deliverable
throughout PJM or MISO subject only to emergencies or congestion pricing. DP&L also
contends that the term be expanded to apply to both electricity and a renewable energy
certificate (REC) as defined later in this rule. In addition, DP&L suggests that, for facilities
outside Ohio, in contiguous states, and in PJM’s or MISO’s footprint, the demonstration
should focus on a potential transmission contract path rather than a physical path since
electricity flows along the path of least resistance, whereas purchase power contracts
regularly assume a “contract path” that is counter to the physical flow of electrons. In any
event, the demonstration should only require the possibility of a transmission contract
path, not actual executed contracts. DP&L maintains that this expanded definition will
promote the least-cost and most efficient options for purchasing renewable power, and is
consistent with the reality of how RECs are bought, sold, and retired.

While some comments urge this Commission to expand the definition of
“deliverable into this state” to include any generation originating within the PJM or MISO
transmission systems, we believe a demonstration of delivery via a power flow study
and/or deliverability study should be necessary, although not to the extent of requiring
signed contracts. With that clarification, we do not find any need to revise proposed Rule
40-01(1).

Several comments were made regarding the definition of “distributed generation”
in Rule 40-01(L). Some of these proposals focus on the location in the electric system and
ownership of the generator, while others reference types of generation equipment. Taking
into consideration these comments, the Commission has clarified the definition of
“distributed generation,” to reflect that it is generation located on-site whether owned by
the customer or a third party. In addition, we believe it may be helpful to clarify our views
on ownership of any RECs in distributed generation applications. It is the Commission’s
belief that RECs should belong to the owner of the equipment that produces the electricity
underlying the RECs, unless there is contractual language that dictates otherwise.
Therefore, in a net metering scenario, a resident owning and employing a qualified
resource would retain any claim to the associated RECs unless ownership was otherwise
established in a contract. Such RECs cannot automatically be claimed by the electric
utility.

With regard to Rule 40-01(M), AEP, FirstEnergy and Duke object to the proposed
definition of “double counting” as lacking statutory authority, and they suggest there is no
rationale for prohibiting a single resource, such as a solar panel, from being used for both
energy efficiency and renewable energy requirements. They maintain that energy savings
should be able to be counted toward both the 25 percent alternative energy mandate as
well as the 22 percent energy efficiency mandate. FirstEnergy argues that these statutory
goals are not mutually exclusive, but that, if more requirements can be satisfied with less
investment, such practice should be encouraged, not discouraged.
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DP&L agrees that a prohibition should exist to prevent double counting of the same
resource by two different entities, but seeks clarification that such a prohibition would not
extend to the use of a resource to comply with multiple requirements imposed by two
different governmental entities, such as similar state and federal requirements. DP&L also
requests clarification regarding the references to product offerings and marketing claims,
asserting that if an electric utility buys a REC and is compensated through a green energy

tariff, the costs would not also be recoverable through a rider to recover SB 221 compliance
costs.

With respect to staff’s proposed definition of “double counting” of energy efficiency
and demand-side management efforts towards the requirements of both Sections 4928.64
and 4928.66, Revised Code, the Commission does not believe that it is appropriate to
recognize the specific benefits of these activities under both requirements simultaneously.
Similarly, in a voluntary green pricing program under which an electric utility is fully
compensated by its tariff rate, RECs which are acquired for such program should not also
qualify toward compliance with the alternative energy porifolio standards in Section
4928.64, Revised Code. We have also clarified that it is not permissible to count renewable
generation if the REC associated with that generation can be transferred and used for a
different purpose. However, in the event that a national portfolio standard is enacted, it is
not our intent to require an additional layer of compliance above any potential national
renewable or advanced energy standard.

As proposed, “fully aggregated” would mean that “the renewable energy credit
shall retain all of its attributes, including those pertaining to air emissions, and that
specific attributes are not separated from the renewable energy credit and sold
individually.” DP&L suggests that the term “environmental” be inserted before
“attributes” in both instances, to clarify that a REC may be purchased separately from the
energy output, but that a single renewable megawatt-hour (MWH) cannot be separated
into multiple compliance credits (such as SOz RECs, NOx RECs, carbon RECs, etc.).

FirstEnergy opposes the proposed definition. It argues that, to be consistent with
other states, a REC should be a separate attribute from energy, capacity, and ancillary
services, and any other current or future attribute associated with the MWH of renewable
energy that resulted in the REC's creation.

The Competitive Suppliers suggest that a new definition for “green attributes” be
added to describe the benefits of renewable generation. That proposed definition
provides, in part, that “green attributes” mean any and all credits, benefits, emissions
reductions, offsets, and allowances, howsoever entitled, attributable to the electric
generation facility and its displacement of conventional energy generation/production.

They propose that “fully aggregated” be modified to mean that the REC will retain all of
its green attributes.
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The definition we are adopting in this proceeding in Rule 40-01(T) clarifies that
environmental attributes may not be unbundled from the REC and sold individually,
although the credit may be unbundled from the electricity with which the REC was
originally associated.

Staff defined “renewable energy credit” in Rule 40-01(DD) to mean the fully
aggregated attributes associated with one-megawatt hour of electricity generated by a
renewable energy resource. FirstEnergy proposes an alternative definition it believes to be
clearer and more flexible: “’Renewable energy credit’ represents one megawatt hour of
renewable energy generation, whether self-generated, purchased along with the
commodity, or separately through a tradable instrument.”

Although SB 221 does not specifically address the unbundling of RECs, Section
4928.65, Revised Code, does indicate that RECs can be used for compliance. The
Commission believes that the unbundling of RECs from the associated electricity is
consistent with the legislation and should result in lower costs of compliance.
Accordingly, we will add language to clarify the definitions of “fully aggregated” and
“renewable energy credit” in this rule.

Duke suggests that the definition of “wind energy” should be revised to include
energy storage such as compressors that store compressed air for daytime energy
production or peaking purposes. As discussed in 40-04(A) below, the Commission
acknowledges the potential benefits of energy storage systems, but we do not believe that
energy storage, by itself, automatically constitutes a renewable energy resource, without
qualification.

The Competitive Suppliers suggest that a new definition for “annual report” be
added to denote the detailed information required to be filed by the electric utilities
pursuant to Section 4905.14, Revised Code, and by electric service providers under Section
4928.06, Revised Code. While the rules adopted in this order provide for a number of new
or expanded reports, we do not believe any reference to the annual reports filed pursuant
to Section 4905.14, Revised Code, need be included in this chapter.

4901:1-40-03 Requirements

DP&L suggests amending proposed Rule 40-03(A) to clarify that it is not to be read
as conflicting with the definition of “deliverable into this state” in Rule 40-01(J), above.
DP&L also suggests that the phrase “including solar energy resources” in Rule 40
03(A)(2)(a) be deleted to clarify that SB 221 does not require half of all solar energy
resources to be from Ohio facilities. Further, DP&L contends that Rule 40-03(A)(3) is in
potential conflict with Section 4928.143(B)(2)(c), Revised Code, which provides for a non-
by-passable charge for any type of generation resource that meets certain criteria and is
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found to be needed pursuant to an integrated resource plan. DP&L suggests modifying
this paragraph to identify this statutory exception.

Duke suggests that this provision should be amended to specify that only energy
costs incurred by the electric utility in complying with the aliernative energy portfolio
standard are avoidable by a choice customer. Duke asserts that an unavoidable capacity
charge is necessary to meet the Ohio mandates, and that utilities will not invest in
significant renewable capacity additions without an unavoidable capacity charge such as
expressly provided under Sections 4928.143(B)(2)(b) and (c), Revised Code.

The rule we are adopting in this order will be modified to reflect some of the
suggested changes to harmonize the definition of “deliverable into this state” in Rule 40-
01(I) with this provision.

As with proposed Rule 39-04, the issue of whether a “rolling average” should be
used to compute the three-year base period was also raised by the utilities for proposed
Rule 40-03(B). The issue is whether the baseline period should be 2006 through 2008 (the
three years prior to January 1, 2009), or a “rolling average” under which the three years
used to calculate the base period would change each year. The utilities argue that the use
of a rolling average would result in a compounding effect that would, over time, make the
targets impossible to achieve. In the alternative, DP&L suggests that the Commission
could use a rolling three-year period, but make adjustments to eliminate the compounding
effect. In addition, DP&L asserts that electric utilities who are members of PJM should use
the peak demand set by PJM for billing purposes in determining the appropriate baseline.

‘ As noted above, the Commission believes that the most reasonable interpretation of
SB 221 requires a “rolling average” to be used, although an electric utility is not precluded
from requesting reasonable adjustments at the time it files its report.

FirstEnergy contends that the proposed Rule 40-03(B) unfauly spreads the
responsibility for compliance to companies that have been operating in the state where
significant shopping has occurred. It further contends that Rule 40-03(B) fails to address
the situation where suppliers default or move out of state. FirstEnergy suggests several
changes to Rule 40-03(B). The Commission finds FirstEnergy’s proposed changes would
add alevel of complexity that it has not shown to be necessary or required by the statute..

Several comments object to the provision that excused new competitive providers
from complying with the portfolio standard requirements in their first year of service
because new providers would not have any sales history during the applicable baseline
period. The Competitive Suppliers argue that this provision would greatly disadvantage
those suppliers currently operating in Ohio, and suggest that their prior sales be
“grandfathered” by only counting sales on a prospective basis, to effectively level the
playing field with new enirants.
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The Commission recognizes that this proposed provision may represent an unfair
advantage for a new provider. Therefore, we have revised the rule to require a new
competitive provider to project sales for their first year. The projection will be used as the
baseline calculation during its initial year of operation in the state.

With regard to proposed Rule 40-03(C), Duke contends that the 15-year planning
horizon is not practical and should be reduced to five years. FirstEnergy asserts that there
is no statutory basis for this provision beyond an annual filing for review of compliance
with the most recent applicable benchmark under Section 4928.64, Revised Code. Duke
suggests that the plan should also be incorporated into an existing forecast or resource
plan process to avoid duplication of reporting requirements. FirstEnergy argues that such
a long-term filing poses a significant burden for little apparent value, and contends that
information regarding an electric services company’s supply portfolio is confidential and
should not be made public.

The Competitive Suppliers also complain that the proposed 15-year plan is not a
practical requirement for electric services companies, since they typically enter into short-
term contracts and are unable to predict with any meaningful degree of certainty what
their customer load will be beyond the following year. They suggest a one-year planning
period would better reflect the business model for these providers.

The Competitive Suppliers also suggest that new subsections D through F be added
to Rule 40-03 to detail a one-year planning and annual compliance report filing for electric
services companies that would be afforded confidential treatment for a three-year period
without any requirements of motion or entry under Rule 4901-1-24, O.A.C.

Numerous comments on paragraph (C) of proposed Rule 40-03 have led us to
clarify that the plan will be formally docketed and to adopt a shorter ten-year planning
horizon. These changes are more consistent with the proposed IRP requirements, with an
expectation that efforts under both sections will be dosely coordinated. The Commission
also acknowledges, in response to several comments, that the contents of the plan are
nonbinding, Compliance with the alternative energy portfolio standard requirements is
expected to be dynamic, and therefore a forward-looking compliance plan is expected to
be revisited and updated as new information becomes available. The plan contents were
also revised to gather more targeted information to be used, in part, for the development
of the annual reports that the Commission is required to provide to the General Assembly

under Section 4928.64(D)(1), Revised Code.

4901:1-40-04 Qualified resources.

Proposed Rule 40-04(A) identifies qualified resources for meeting renewable energy
resource benchmarks. Duke contends that the term “biomass energy” and its
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measurements should always include biologically derived methane gas, with or without
co-firing, to be consistent with Section 4928.01(A)(35), Revised Code.

FirstEnergy asserts that this provision contains limitations in conflict with express
language of the statute under Section 4928.01(A)(35), Revised Code, which defines a
“renewable energy resource” to include a “storage facility that will promote the better
utilization of a renewable energy resource that primarily generates off peak.” FirstEnergy
argues that wind is clearly a renewable resource that primarily generates off peak, and
since a storage facility has the unique capability to move generation in time from off-peak
to on-peak, such storage clearly provides for better and more effective renewable energy
utilization. FirstEnergy contends that such a storage facility will promote the better
utilization of a renewable energy resource that primarily generates off peak by allowing
control of a facility which would otherwise be an undependable source, by enhancing the
value to customers and the resource owner in delivery power to the marketplace at
optimal times, and thereby encouraging further investment in and development of wind
Iesources.

Although the Commission acknowledges the potential benefits of energy storage
systems, we do not believe that energy storage, by itself, automatically constitutes a
renewable energy resource without qualification. The Commission also deems it
appropriate to modify Rule 40-04(A) to clarify that solid waste energy must go beyond
trash-burning and to eliminate limitations on biomass energy and fuel cells as qualifying
resources. :

OECA recommends a modificaion to Rule 40-04(B)(1) to clarify that any
modification to an electric generation facility will qualify only if the facilities total annual
carbon dioxide emissions do not increase. We agree that Section 4928.01(A)(34)(a),
Revised Code, permits generator modifications to qualify only if the increase in output is
achieved without additional carbon dioxide emissions. We have revised the rule to ensure
that this requirement is met.

Several comments seek clarification to determine if the Commission intends fo
recognize incremental or total generation from certain facilities under Rule 40-04(B). We
find this concept adds value in some instances, and we have added language to indicate
when an incremental benefit would be recognized.

Proposed Rule 40-04(C) lists the mercantile customer-sited resources that may be
qualified resources for meeting electric utilities’ annual renewable energy resource
benchmarks or advanced energy resource benchmarks. The Competitive Suppliers
contend that this provision should be expanded to allow new or existing mercantile
customer-sited resources to count toward meeting renewable and advanced energy
benchmarks for electric service providers, as well as electric distribution utilities. They
argue that the staff- proposed rule would put them at a competitive and financial
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disadvantage, and that there is no reason to preclude electric service providers from
counting these resources toward their benchmarks. We find that the Competitive
Suppliers’ suggestion is not supported by the statute. Section 4928.64(A)(1), Revised Code,
limits the ability of mercantile customers to commit advanced energy resources or
renewable energy resources “into the electric distribution utility’s demand-response,
energy efficiency, or peak demand reduction programs...”. [emphasis added]

The Competitive Suppliers also assert that biologically derived methane gas should
be included as a qualified resource under Rule 40-04(C). We note that biologically derived
methane gas is expressly listed as a qualified renewable resource, under Section
4928.01(A)(35), Revised Code, and is, therefore, a qualified renewable resource under Rule
40-01(EE). Further, the definition of “biomass energy” in 40-01(E) includes language
pertaining to biologically-derived methane gas.

Several electric utilities object to the prohibition against double-counting in the
proposed rule as being without statutory basis or reasonable basis. They contend that a
single resource, such as a solar panel, should count toward both the 22 percent energy
savings mandate by the year 2025 under Section 4928.66, Revised Code, and the 25 percent
alternative energy resource mandate by the year 2025 under Section 4928.64(A)(1), Revised
Code. They note that Section 4928.64, Revised Code, expressly states that advanced
energy resources include energy efficiency, while the statutory definition of “advance
energy resource” under Section 4928.01(34)(g), Revised Code, specifically includes DSM
and energy efficiency resources. Therefore, they argue, Staff’s proposed rule must be
revised to permit energy efficiency program results to be counted toward both the
alternative energy benchmarks as well as the energy efficiency benchmarks.

As noted in our discussion of Rule 40-01(M) above, the Commission believes this
rule appropriately prohibits the double-counting of single resource toward compliance
with the requirements of both Sections 4928.64 and 4928.66, Revised Code. However, in
the event that a national portfolio standard is enacted, it is not our intent to require an

additional layer of compliance above any potential national renewable or advanced energy
standard.

Proposed Rule 40-04(D) provides that an electric utility or electric services company
may also use RECs to satisfy all or part of a renewable energy resource benchmark. Duke
suggests that the proposed rule would allow an electric utility to acquire RECs from other
parts of the country, but requests clarification whether the use of such RECs be
conditioned upon a demonstration that the energy from the generation source creating the
purchased RECs is capable of being delivered into the state of Ohio. We believe the most
appropriate interpretation consistent with SB 221 is to require that the use of RECs be
limited to those associated with electricity originating in Ohio, or deliverable into this
state, as defined in Rule 01(]).
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Multiple comments addressed the life of a REC (i.e., the length of time that a REC
can be banked), with several different interpretations of the language in Section 4928.65,
Revised Code, being offered. The Commission believes that Rule 40-04D)(3) is consistent
with the foregoing statutory provision. RECs retained by the original generator have an
unlimited life, while purchased or acquired RECs will have a life of five years from the
date of initial purchase or acquisition. -

We are also adding clarification that only RECs generated after the effective date of
SB 221 will be permitted for use towards compliance. The Commission does not believe it
is reasonable to utilize RECs generated prior to July 31, 2008, for compliance purposes, and
has added language to this effect in Rule 40-04(D)(6).

4901:1-40-05 Annuai compliance reviews

We have substantially changed the review procedures in this rule to more closely
reflect the annual review of compliance process adopted in Chapter 39.

4901:1-40-06 Force majeure

We again note LS Power’s suggestion to incorporate a competitive procurement
requirement which would require an electric utility to demonstrate that it had employed
an effective, approved, and transparent RFP process as a condition precedent for any
determination that a cost cap was exceeded under Section 4928.64(C)(3), Revised Code, or
that the electric utility is entitled to force majeure relief under Section 4928.64(C)(4),
Revised Code. As mentioned previously, 40-06(A)(1) requires electric utilities or electric
services companies seeking a force majeure determination to demonstrate that they have
pursued all reasonable compliance options, including specifically REC solicitations. In
addition, both 40-07(A)(2) and (B)(2) require that electric utilities or electric services
companies pursue all reasonable compliance options prior to seeking relief under the cost
cap provisions.

No substantive changes were deemed necessary to this rule, and it will be adopted
as proposed.

4901:1-40-07 Cost cap

The electric utilities contend that proposed Rule 40-07 fails to conform to the
statutory language of Section 4928.64(C)(3), Revised Code, which provides:

An electric distribution utility or an electric services company need
not comply with a benchmark under division (B)(1) or (2) of this
section to the extent that its reasonably expected cost of that
compliance exceeds its reasonably expected cost of otherwise
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producing or acquiring the requisite electricity by three per cent or
more.

The electric utilities argue that proposed Rules 40-07(A) and (B) set up two separate
caps for advanced and renewable benchmarks, respectively, rather than providing a single
cap. They contend this effectively raises the statutory cap from three to six percent.

The Commission believes that the proposed rule regarding benchmarks is the most
reasonable interpretation of Section 4928.64, Revised Code, consistent with the goals of SB
221. We note that the statutory language quoted above expressly provides that
compliance is waived under “division (B){1) or (2)" which indicates that there are two
separate caps which must be applied.

FirstEnergy also objects to the proposed rule’s use of the electric utility’s
“reasonably expected generation rate” rather than the statutory language of “reasonably
expected cost of otherwise producing or acquiring the requisite electricity” to determine
the cap.

. The Competitive Suppliers contend that it would be difficult for an electric services
company to comply with this provision as proposed by staff. They note that other states
use publicly available information to determine whether an electric services company has
exceeded the cost cap for renewable energy, and that New Jersey has proposed to use data
collected by the EIA of the US. Department of Energy under Form EIA-826, which
provides a 12-month average retail price of electricity to ultimate customers in all sectors
and is specified by state. The Competitive Suppliers suggest that the EIA-826 data would
be an appropriate basis for determining whether competitive suppliers have reached a cost
cap in meeting the benchmarks since the prices paid by customers of CRES providers vary
on a customer-by-customer basis. They also assert that costs incurred by an eleciric
services company in meeting its benchmark obligation is highly sensitive competitive
information which should be protected from public disclosure for a three-year period in
order to prevent competitive harm. The issues raised by the Competitive Suppliers will
initially be addressed on a case-by-case should any Competitive Suppliers request a
determination from the Commission regarding’its cost of compliance. Rule 40-07(A)(1)
and (BX1) indicate that an electric utility or electric services company maintains the
burden of proof for substantiating a claim under the cost cap provision of the rule.

Duke argues that proposed Rule 40-07(C) should include capacity as part of the
renewable compliance costs, and suggests that the cost for renewable energy (and capacity
if applicable) be compared to the wholesale market cost of traditional energy (and capacity
if applicable) based upon an average price of the portfolio held by the electric utility or
electric service company. Duke asserts that the price of renewable energy may fare better
in such comparison than the price of renewable capacity, which is significantly more than
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three percent in excess of the price of traditional capacity, and that distinct treatment of
energy and capacity will encourage additional investment in renewable resources.

We note that the cost of compliance with benchmarks under this section will reflect
the market value of a REC. The market value of a REC reflects the unbundled
environmental atiributes of a renewable resource, not the value of energy and capacity.
We therefore reject Duke’s suggestion.

FirstEnergy states that proposed Rule 40-07(C) is inconsistent with 5B 221 since it
implies that the three percent cost cap is calculated by comparing the electric utility’s total
generation rate with alternative energy resource expenditures, to the total generation rate
without alternative energy resource expenditures. FirstEnergy contends that 40-07(C)
conflicts with the clear statutory language of Section 4928.64(C)(3), Revised Code, which
uses the phrase “cost of otherwise producing or acquiring the requisite electricity”
(emphasis added). FirstEnergy argues that the use of the phrase clearly indicates that the
three percent cost should measure the difference in costs on the specific generation
required to meet the benchmark, not between the total generation with and without
alternative energy resources.

OCEA contends that FirstEnergy’s position lacks a statutory basis and appears to
trigger the cost cap prematurely so that utilities need not invest in alternative energy
technologies. OCEA argues that the cost cap is to protect ratepayers from significant
increases in their electric bills and the fairest way to do that is to assess the cost to
ratepayers overall rather than isolating “specific generation” associated with meeting a -
benchmark.

The Commission agrees that the function of the cost cap is to protect consumers
from significant increases in their electric bills. Tt should be calculated based on a
compatison of generation costs to meet the total consumer electricity requirements. Given
that different types of generation will be dispatched differently and have different impacts
on electricity prices, any attempt to base the cap on a comparison of the “difference in
costs” of specific types of generation would be inherently arbitrary.

After reviewing the comments of the parties, we find that the most appropriate
interpretation of the statute provides for two separate three percent cost caps, one for
renewable energy resources and one for advanced energy resources. As the first
benchmark for advanced energy does not appear until the end of 2024, there would only
be the cap for renewable energy resources, including solar, for the immediate future. In
addition, the word “may” in this paragraph and Rule 07(D) will be changed to “shall” to
eliminate uncertainty as to how the cost caps would be implemented.

Proposed Rule 40-07(D) provides that any costs included in an unavoidable
surcharge for construction or environmental expenditures of generation resources may be
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excluded from consideration as a cost of compliance under the terms of the alternative
energy portfolio standard. OCEA and AWEA both read the proposed rule as suggesting
that certain environmental costs covered by Section 4928.143, Revised Code, would be
excluded from the calculation of the expected generation rate exclusive of any reasonable
compliance costs associated with the portfolio standard requirements. They argue that
such an approach, when applying the percentage cap, would reduce the dollar increment
available for compliance activities. We are adding language to clarify our intent that costs
for which a non-by-passable surcharge have been approved should be included in the
calculation of the expected generation rate. However, these costs would not be considered
a cost of compliance with Section 4928.64, Revised Code, and would not, therefore,
exhaust any portion of a three percent cap.

Proposed Rule 40-07(E) provides that compliance with each benchmark shall be
achieved up to the point that the three percent increment would be reached. FirstEnergy
objects to the use of the phrase “up to the point” in the proposed rule, as being in conflict
with the statutory language in Section 4928.64(C)(3), Revised Code, which states that the
electric utility “need not comply” with the benchmarks if the cap is reached. FirstEnergy -
asserts that there is no legislative contemplation of an “up to” standard for the cost cap
and the Commission has no power to modify the application of the statute. As OCEA
points out, FirstEnergy failed to consider all of Section 4928.64(C)(3), Revised Code. The
statute provides that compliance is not required “to the extent” that costs exceed the three
percent cap.

FirstEnergy claims that proposed Rule 40-07(F), which would require compliance in
a future year by an amount of any undercompliance in a previous year due to the three
percent cost cap, exceeds the Commission’s statutory authority and should be deleted.
DP&L contends that it is error to conclude that there is undercompliance in such
circumstance because the electric utility fully complied with the statutory requirement.
AEP also recommended deleting the proposed paragraph because it has the effect of
overriding the cap protection specifically adopted by the General Assembly. The
Commission believes that the proposed provision is not required to be included in this
rule, but we are reserving the right to impose such a “catch-up” requirement on a case-by-
case basis, .

4901:1-40-08 Compliance payments

Duke contends that the escalation provision to be applied to forfeitures for
noncompliance with renewable energy benchmarks under the proposed Rule 40-
08(A)(2)(b) is not expressly provided in SB 221, and should be deleted. FirstEnergy
suggests that if the Commission were to increase compliance payments under proposed
Rule 08(3)(a), due process requires that the electric utility or electric services comparny
should be given sufficient notice before such action is taken.
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Contrary to Duke’s assertion, the Commission’s authority to increase the amount of
a compliance payment is specified in Section 4928.64(C)(2)(b), Revised Code. We do,
however, note that this Commission intends that reasonable notice would be given in the
event that such an increase becomes appropriate.

Chapter 4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control Planning

In addition to the modifications discussed below, a new Rule 40-02 will be added to
specify the chapter’s purpose and scope, consistent with the Commission’s rulemaking
practice, as discussed above.

4901:1-41-01 Definitions

In it comments, Duke suggests that the official title for “The Climate Registry” in
Rule 41-01(C) be used in this chapter, but notes that the USEPA may establish its own
mandatory reporting program, and recommends that the proposed rule be modified to
accommodate reporting changes, if appropriate.

While we acknowledge Duke’s concern, we believe Ohio should move forward
with this initiative and will revisit this issue at such time as a national reporting program
becomes viable.

In response to comments from various stakeholders including the electric utilities,
municipalities, consumer and environmental advocates, and private sector interests, we
have modified staff’s proposed definition of "electric generating facility" in Rule 41-01(D)
to exclude plants of less than 50 MW in capacity.

4901:1-41-02 Greenhouse gas reporting and carbon dioxi ntrol plannin

As noted above, this rule is being renumbered as Rule 41-03 due to the addition of a
new purpose and scope rule consistent with the other chapters.

FirstEnergy asserts that the proposed rule exceeds the Commission’s jurisdiction
and statutory authority, and is inconsistent with Section 4928.68, Revised Code, which
provides:

To the extent permitted by federal law, the public utilities commission
shall adopt rules establishing greenhouse gas emission reporting
requirements, including participation in the climate registry, and
carbon dioxide control planning requirements for each electric
generating facility that is located in this state, is owned or operated by a
public utility that is subject to the commission’s jurisdiction, and emits
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greenhouse gases, including facilities in operation on the effective
date of this section. (emphasis added).

FirstEnergy argues that since its operating companies no longer own any generating
facilities, the reporting requirements under the proposed rules would fall to FirstEnergy’s
unregulated affiliate, which now owns the plants. FirstEnergy contends that, since these
facilities are no longer owned or operated by a public utility that is subject to the
commission’s jurisdiction, the reporting requirements would not apply.

FirstEnergy also suggests that The Climate Registry’s general reporting protocol
requires further public participation and workshops prior to requiring membership, to
help stakeholders better understand reporting requirements and provide a more useful
end product. FirstEnergy notes that, if the intent is to obtain greenhouse gas inventories,
such data is currently available from the USEPA and the proposed reporting would be
redundant and potentially inconsistent. In fact, FirstEnergy asserts, the Ohio EPA does
not plan to require reporting to The Climate Registry.

DP&L suggests that further investigation is needed regarding fees and costs
associated with The Climate Registry tracking and reporting requirements, and requests
that staff convene a series of technical workshops or other proceedings to develop
appropriate parameters for carbon dioxide control planning. In particular, DP&L suggests
that a reasonably comprehensive study for controlling CO; emissions at existing power
plants could be jointly funded by the electric utilities and provide the basis for
development of additional requirements.

As noted above, the Commission acknowledges the various concerns raised in the
comments, but we believe we must begin to address carbon dioxide control planning
under SB 221. While there may be issues associated with The Climate Registry tracking
and reporting requirements, we believe that compliance with this chapter will not prove to
be unduly burdensome. However, the parties should now have had sufficient time to
explore the implications of membership in The Climate Registry, and can raise any
problems on rehearing. Furthermore, we may revisit this issue if a national reporting
program becomes a viable option or mandatory requirement.

DP&L contends that the use of the term “environmental control plan” in proposed
Rule 41-02(B) (which is new Rule 41-03(B)) is overbroad since the statutory basis is a single
sentence in SB 221 calling for greenhouse gas reporting and carbon dioxide control
planning requirements. We disagree with DP&L and believe that our adopted Rule 41-
03(B) is consistent with the statute. Accordingly, the Commission rejects DP&L’s
proposed modification.

With respect to controlling emissions of carbon dioxide within the parameters of
economically feasible best technology included in proposed Rule 41-02(C) (which is now



08-888-EL-ORD : 41-

Rule 41-03(C)), FirstEnergy contends that there are no cost effective, commercially
demonstrated or available control technologies. DP&L also objects to proposed Rule 41-
02(C) as being an excessively broad and ill-defined mandate, which would require
truckloads of emissions data, engineering schematics, and studies. DP&L also contends
that the use of the phrase “economically feasible best technology” would require cost
estimates for each technology. DP&L urges the Commission not to implement proposed
Rules 41-02(B) or (C) at this time, but to instead convene technical conferences to better
define the information to be developed and filed.

Comments on this new chapter from the electric utilities and municipalities
questioned the rules’ intent to include facilities, which they deem to be outside the scope
of the law. Questlons were raised by several parties about the definition and inclusion of
the term "person” as too broad in its application as well as the designated recipient of the
information sought by the rule. The consumer and environmental advocates requested
inclusion of alternative technologies and harmony with other commission rules.

After review, the Commission finds that, in general, in yielding a rule that is in the
best interest of Ohio and its citizens, it cannot accept the arguments raised. As the
advocates correctly point out, if only those under the Commission’s traditional direct
jurisdiction are subject to greenhouse gas reporting requirements, such a narrow
interpretation would exempt so many entities from the monitoring and reporting
requirements as to essentially render the rule meaningless. In addition, a broader
interpretation is consistent with, and necessary for, the Commission’s oversight of IRP
planning and the advanced energy portfolio standards, as mandated in SB 221.

We do recognize, however, the validity of the stakeholder arguments for a
jurisdictional threshold on the size for reporting facilities. Therefore, an exemption for
generating facilities of less than 50 MW in capacity was added to the adopted rule to
reflect the corresponding megawatt level used in the Ohio Power Siting statute. In
addition, the reference to “scope 1 (direct) greenhouse gas emissions” was removed at the
suggestion of The Climate Registry.

LONG-TERM FORECAST CHAPTERS

As noted previously, the Commission’s forecast rules are being modified to restore
the IRP requirements under Chapter 4901:5-5 in response to SB 221, and to restore the
general gas and electric forecasting chapters so as to not impact, through this proceeding,
the gas and natural gas companies, except for the correction of two O.A.C. references
contained in existing Rules 4901:5-1-01(G) and 4901:5-3-01(B), O.A.C.  Therefore, our
modifications focus on those required by SB 221. .
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‘Chapter 4901:5-1 Long-Term Forecast Reporis
4901:5-1-01 Definitions.

Changes to staff’s proposed modifications to Rule 4901:5-1-015 consist of corrections
to rule and statutory references, and the elimination the phrase in the second section of the
“substantial change” definition. Much of the discussion from the comments focused on
this definition because a “substantial change” triggered an electric utility’s obligation to
file a resource plan with its LTFR. As discussed below, we are now convinced that each
electric utility should include a resource plan with its annual LTFR in order for this
Commission to make informed decisions dependent upon the status of Ohio’s enetgy
industries and markets.

While the ESP or the market-based option are the two methods established by 5B
221 for the Commission to set generation rates, the LTFR will be the tool used by the
Commission to assess the reasonableness of the demand and supply forecasts based on
anticipated population and economic growth in the state in accordance with Section
4935.04(F)(5), Revised Code. The forecast review process and the rate setting process are
two independent regulatory functions of the Commission. The former assesses the need
for the state of Ohio pursuant to Sections 4935.04(E)(2)(a) and (b), Revised Code, and the
latter determines the rates pursuant to Section 4928.142 or 4928.143, Revised Code.

Section 4935.04(C)(1), Revised Code, requires the LTFR to contain a year-by-year
ten-year forecast of annual energy demand, peak load, reserves, and a general description
of the resource plan to meet demand. This statute does not distinguish between electric
utilities that have their rates set pursuant to Section 4928.142, Revised Code, and those that
have their rates set pursuant to Section 4928.143, Revised Code. As long as the electric
utility that is filing an LTFR owns a major electric utility facility or furnishes electricity
directly to more than 15,000 customers in Ohio, it shall be required to include a resource
plan in its annual LTFR.

TEU-Ohio suggests that the definition for a “person” under proposed Rule 1-01(G)
and the purpose and scope section under proposed Rule 1-02(B) be modified to explicitly
state that the LTFR reporting rules should not apply to customer-generators. We believe
such a change is unnecessary in proposed Rule 1-01(G), which is now Rule 1-01(J}. There
is no requirement to file an LTFR so long as a customer-generator does not own a high
voltage line or furnish electricity to more than 15,000 customers. We note, however, that
the customer-generator will be subject to Power Siting Board jurisdiction if the customer’s
generating unit exceeds 50 MW. Additionally, the issue raised regarding Rule 1-02(B) is

6 Similar to Chapters 4901:1-39, 4901:1-40, and 4901:1-41, the Commission will refer to the specific rules
contained in Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 by their last three numbers instead of the
full code section being discussed in each subsection of the order (see supra n.1).
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moot with the elimination of the entire proposed new rule, which will be replaced with
existing Rule 1-02.

4901:5-1-03 Long-term forecast report-requirements

OCEA recommends that a resource plan be included with all annual forecast
reports, and we will adopt this suggestion. Although the proposed rules did not have an
annual requirement, we believe that it is essential that each electric utility file an IRP with
its annual forecast report in order for this Commission to develop an accurate view of
Ohio’s energy industries and markets, particularly in light of the efficiency and alternative
energy requirements imposed by SB 221. The burden on Ohio utilities of filing annual
resource plans, must be balanced agginst the need for timely review and adjustment to
changes in how Ohioans produce and use, or do not use, energy. If the ultimate goals of
SB 221 are achieved, an electric utility’s application for new generation will no longer
represent the only substantial change in resources which should trigger an evaluation of
changed conditions.

We also note the concern raised by COSE that the duty to file a LTFR not be
imposed on electricity aggregators. Since the aggregation groups do not directly supply
power to their members, but only purchase power on behalf of customers, aggregators
have not been required to file forecast reports in the past and no change in the application
of this rule has been suggested or mandated by modifications to the rules in this
proceeding.

Furthermore, as described previously, with the restoration of existing Rule 1-02, we
have removed Rules 1-03(A) through (C) as they are now redundant.

Chapter 4901:5-3 Filing and Fees for Long-Term Forecast Reports-

As discussed above, new Rules 3-01 and 3-02, which were proposed as additions to
the existing chapter are being eliminated in order to restore existing Chapter 4901:5-3 with
regard to provisions that affect gas and natural gas companies.

Chapter 4901:5-5 Electric Utility Forecast Reports

As noted above, Chapter 4901:5-5 is being modified to restore the former rules
regarding IRPs and filing requirements, in response to SB 221, which is now Rule 5-06.
The chapter is also being modified to incorporate a new second rule containing a
statement of purpose and scope.

4901:5-5-01 Definitions

OCEA suggests that the definition of “demand-side management” in proposed Rule
5-01(F) should refer to programs delivered by or sponsored by the electric utility and paid
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for through customer rates. They contend that the proposed definition could be read to
include the impact of customer-initiated programs, the impact of which may be discussed
and evaluated by the electric utility, but which have a different purpose or impact
compared to those over which the electric utility has control. We do not believe this
distinction is necessary and will declined to adopt this modification at this time.

FirstEnergy suggests deleting the second sentence of the definition of “energy-price
relationships” in proposed Rule 5-01(H) because the electric utilities may not know what
causes a customer to switch to a CRES provider, and customers could move load from on-
peak to off-peak without switching to a CRES. We agree and have made this change in the
rule adopted by this order.

Numerous changes to staff’s proposed modifications for this rule were suggested in
the comments, and many are included for adoption in this rule. The term “system
capability” will be relabeled as “available system capability,” while the definitions for
“demand” and “person” will be deleted as unnecessary for the purpose of this chapter.
Other changes were made to clarify the terms “energy-price relationships,” “load,” and
“TTC (Total Transfer Capacity),” to create a stand-alone definition for “load shape,” and to
add a definition for “price responsive demand.”

4901:5-5-02 Forecast Report Requirements for Electric Utilities And Transmission
Owners

As noted above, the current Rule 5-02 will be renumbered as Rule 5-03 to
accommodate the addition of a new purpose and scope rule. After review of the
comments submitted in this proceeding, we find that no substantive changes proposed are
desired or necessary. Despite electric utility comments that staff proposed Rule 5-
02(C)2)(b) is burdensome and unnecessary in requiring a discussion of the impacts of new
legislation or regulations, this Commission believes the required discussion is important to
the accuracy of the forecast reports, to identify changes that may affect the forecast going
forward. In addition, to the extent that energy policy deliberations are ongoing,
information from the reporting person regarding potential impacts may aid the
Commission, and other parties, in those deliberations.

Moreover, the Commission has added a provision to new Rule 5-03(C)(4) that, to
the extent possible, requires the long-term forecast report to specify a demand function
that captures the impact of price responsive demand. The Commission believes that this
provision will be essential to assessing resource requirements as advanced metering and
time-differentiated pricing are implemented under SB 221.
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4901:5~5-03 Forecasts for electric transmission owners

As noted above, the current Rule 5-03 will be renumbered as Rule 5-04. Changes to
the rule, as proposed by staff, were identified in paragraph (B)4) to reflect that
transmission owners should provide an analysis, either developed by them or for them, of
the capability of their system to receive and deliver power, despite the electric utilities’
assertions that the transmission information requested is not maintained by the
companies. However, this information directly relates to the electric utilities” operations
and can easily be retrieved from their respective RTOs. This provision can also apply
directly to RTOs, which are doing business in Ohio, and thus, are subject to reporting
requirements for Ohio-based assets. The same is true of holding company subsidiaries
which “own” transmission facilities.

With respect to the issue of confidential information raised by AEP, we believe the
use of redacted public copies and/or protective orders under existing Rule 4901-1-24,
0.A.C., should prove sufficient to resolve the disclosure concerns of the electric utilities,
customers, and parties.

4901:5-5-04 Energy and Demand Forecasts for Electric Utilities.

As noted above, the current Rule 04, will be renumbered as Rule 05. OCEA
suggests that the proposed rule incorrectly assumes a single energy and demand forecast.
OCEA contends that the report and resource plan should identify a range of demand
forecasts and the assumptions for econometric and end-use variables that would be
considered in the range of outcomes that complement the long-term forecasts of demand
and consumption during the term of the plan. AEP and FirstEnergy object to this proposal
as burdensome and not required for compliance with SB 221 mandates. AEP objects to
OCEA’s proposal to specify geographically-targeted DSM and distributed generation
factors to the exclusion of other factors. We agree with AEP and will not adopt OCEA’s
suggestion for this rule; however, we reject AEP and FirstEnergy’s argument that the rule
is burdensome and unnecessary.

4901:5-5-05 Resource plans for electric distribution utilities.

As noted above, staff-proposed Rule 5-05, which will be renumbered as Rule 5-06,
essentially restores the old IRP rule as the necessary planning and evaluation tool to
implement the new energy efficiency, peak demand response, and alternative energy
requirements mandated by 5B 221. Much of the discussion in the comments regarding
staff’'s proposed rule centered on OCEA’s suggestion to require that each electric utility
include a resource plan as part of its annual forecast report. We find it unnecessary to -
address these arguments given the extensive rewrite and new planning provisions being
adopted in Chapter 4901:1-39, and our decision to require an annual IRP filing irrespective
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of whether the electric utility intends to seek recovery for a new or existing generation
facility in an ESP.

As stated previously, we will adopt OCEA’s suggestion to require an annual IRP
filing as a necessary tool for this Commission to assess the reasonableness of the demand
and supply forecasts based on anticipated population and economic growth in the state in
accordance with Section 4935.04(F)(5), Revised Code. Section 4935.04(C)(1), Revised Code,
requires the LTFR to contain a year-by-year, ten-year forecast of annual energy demand,
peak load, reserves, and a general description of the resource plan to meet demand, but
does not distinguish between an electric utility whose rates are set under the market-based
option of Section 4928.142, Revised Code, versus an electric utility whose rates are set in
an ESP pursuant to Section 4928.143, Revised Code. So long as the electric utility that is
filing an LTFR owns a major electric utility facility or furnishes electricity directly to more
than 15,000 customers in Ohio, it shall be required to include a resource plan in its annual
LTER.

Numerous minor changes to staff’s proposed rule were suggested in the comments,
and many are reflected in our adoption of new Rule 5-06. As previously noted, we are
- mindful of the timing and coordination of the various filing requirements and proceedings
imposed by Chapter 4901:1-39 and the forecast rules, and advise the electric utilities and
stakeholders to work with staff in the development of practical and realistic timelines in
accomplishing the goals of SB 221. Where practical and appropriate, electric utilities
should seek to base their forecast filings under this chapter and their plapning filings
under Chapter 4901:1-39 on comparable data and assumptions.

Given the timing of the current rules process, the Commission will not require that
the April 15, 2009 forecast filing include an integrated resource plan. The first integrated
resource plan will be filed with the April 15, 2010 forecast reports. In the event, however,
that an EDU should file for an allowance under the provisions of Section 4928.143, Revised
Code, before April 15, 2010, the EDU will be required to file an amended 2009 forecast
report which will include an integrated resource plan, in advance of their ESP filing.

CONCLUSION:

After reviewing staff’s proposal and the comments filed in this proceeding, the
Commission will adopt new Chapters 4901:1-39, 4901:1-40, and 4901:1-41 as attached to
this order. Further, the Commission will rescind the existing electric forecast rules
contained in Chapter 4901:5-5, O.A.C., and adopt the new chapters attached to this order.
The rules to be adopted by this Commission and filed for review by JCARR, showing only
the new or current rule as modified herein, are attached to this order for filing in this
docket but, as in prior rules proceedings, will not be included in the hard-copy
distribution of this order. Instead, access to the rules is available on the Commission’s

website at www.puco.ohio.gov/puco/rules/ by clicking on the link titled
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“Implementation of S.B. 221 - Green Rules: Proposed Rules for Energy Efficiency &
Alternative Energy Portfolio Standard, and Modifications to Forecast Rules” or by

searching for this opinion and order in the Commission’s Docketing Information System
under Case No. 08-888. Members of the public without internet access may request a

_ paper copy by contacting the Commission’s Docketing Division at (614) 466-4095.

ORDER:

It is, therefore,
ORDERED, That the attached rules are hereby adopted. Itis, further,
ORDERED, That existing Chapter 4901:5-5, 0.A.C., be rescinded. It is, further,

ORDERED, That attached new Chapters 4901:1-39, 4901:1-40, 4901:1-41, 4901:5-1,
4901:5-3, and 4901:5-5, O.A.C., be filed with the Joint Committee on Agency Rule Review,
the Secretary of State, and the Legislative Service Commission in accordance with
divisions (D) and (E) of Section 111.15, Revised Code. It is, further,

ORDERED, That the final rules be effective on the earliest day permitted by law.
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-39,
4901:1-40, and 4901:1-41 shall be May 31, 2014. It is, further,

ORDERED, That a copy of this entry, without the attachments, be served upon all
parties filing comments in this docket, all electric, gas, and natural gas companies, electric
transmission owners, and all interested persons of record.
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4901:1:39-01  Definitions.

(A) "Achievable potential” means the reduction in energy usage or peak demand that
would likelv result from the ex option by homes sinesses of the most
efficient, cost-effective measures. given effective program design, taking into
account remaining bariers to customer adoption of those measures, Barriers may
include market, financial, political, regulatory, or attitudinal barriers, or the lack of

commercially available product. "Achievable potential” is a subsei of "economic
potential."

B) "Anticipated savings” means the reduction in energy usage or demand that will
accrue from contractual commi for program participation ma in_the
reporti riod, which measures in such programs arve scheduled for installati

the subsequent reporting periods.
(C) "Energy baseline" means the average total kilowatt-houry of distribution service sold

to_retail cust f the electric utility in the precedj ears as
reported in the electric utility's most recent long-term forecast report, pursuant 1o

division (A}2)(a) of section 4928.66 of the Revised Code. The total kilowatt-hourg
sold shall equal the total kilowatt-hours delivered by the electric utility.

(D) "Energy benchmar " means the annual level of energy savings that an electric utxllu
g a) of section 4928.66 of t

E} "Capital stock” m all devices, eguipment, and processes that use or conve:
energy.

(B) "Commission" means the public utilities commission of Ohio.

G) "Cost_effective” means the measure, pro or_portfoli in ted

satisfies the total resource cost test.
(H) "Demand response” means a change in customer behavior or a change in customer-

owned or operated assets that affects for electricity as a result of
signals or other incentives,

(D "Economic pgtential" means the reduction in energy usage or peak denmnd that Wled

L sult ll 0 busm%ses do) ted t efficien comm ially av

1) "Enerpgy efficiency” means reducing the co ion rgv while maintaining or

improving the end-use customer’s existing level of functionality, or while
maintaining or improving the utility system functionality.
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the Revised Code.

(L) “Independent program evaluator" means the person or firm hired by the electric utility
at the direction of the commission staff to measure and verify the energy savings
and/or electric wiility peak-demand reduction resulting from each approved program
and to conduct a program process evaluation of each approved program. Such
person shall work at the sole direction of the commission staff.

" e psformation” ti or behavioral change i
marketplace that in es customer adoption of energy efficiency or reduction

measures that will be sustained after any program promoting such behavior ceases,

(N) "Measure” means any material, device, technology, operational practice, or
educational program that makes it possible to deliver a comparable level and i

of end-use energy service while using less energy or less i an_would

otherwise be required,

0O) "Nonenergy benefits" mean societal benefits that do not affect the calculatio
0 oSt~ tiveness pur e total resource cost test i ing but not
limited to benefits of low-income customer participation in utility programs;
reductions in nhouse emissions lated air emissions, water cons i
natural resource depletion to the extent benefit of su tions t full

reflected in cost savings; enhanced system reliability; or advancement of any other
state policy enumerated in section 4928.02 of the Revised Code.

(P)_"Peak-demand baseline" means the average peak demand on the electric utility's
system in the preceding three calendar years as reported in the electric utility's m0§

recent long-term forecast report, pursuant to division (A)X2)a) of section 4928.66 of
the Revised Code.

"Peak-demand benchmark” means the reduction in -demand an ric utility's
syste ust achieve as provided in division 1 of section 4928.66

Revised Code,

For example. a w jzati ro a ud msulanon re laccment we
stripping, and window replacement measures.

"Mercantile customer” has the meaning set forth in_division of sectio

4928.01 of the Revised Code.
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"Staff" means the s or authorized resentative of the public utilities

commission.

V) "Technical potential” means the reduction in ener age or m
would result if all homes and businesses ted the most efficient measure:
regardless of cost.

(W) "Total resource cost test” means an analysis to determine if, for an investment ig
energy efficiency or peak-demand reduction measure or on g life-
basi resent value of the avoided suppl s for the peri i

valued at marginal cost, are greater than the present value of the monetary costs of
the demand-side measure or program borne by both the electric utility and the
participants, plus the increase in supply costs for any periods of ipcreased load
resulting directly from the measure or program adoption, Supply costs are those

costs of supplving energv andfor ¢ ity that are avoided b i tmen
including gencration, transmission, and distribution to customers. D -si

measure or program costs include, but are not limited to, the costs for equipment,

installation, operation and mainten removal of replaced equi an
program administration, net of any residual benefits and avoided expenses such as
the comparable costs for devices that would otherwise have been jnstalled the
salvage value of removed equipment, and any tax credits,

X) "Verified savings" mesans an ammual reduction of energy usage or dem
an_en efficien T -demand i directl ured or
caleulated using reasonable statistical and/or engineering me consigtent wi

approved measurement and verification guidelines.
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4901:1-39-02 Purpoese and scope.

A)Y Pursuant to division (A)1)a) of section 4928.66 of the Revised Code, begi
2009, each electric utility is requi ‘0 implement energy efficiency pro

Such programs, at a minimum. shall achieve established statutory benchmarks for
energy efficiency. Additionally, pursuant to division (A)(1)(b) of section 4928.66 of

the Revised Code, beginning in 2009, each electric utility is required to implement
eak-demand reduction programs designed to _achieve establis stat
benchmarks for peak-demand reduction. The purpose of this chapter is to establish

miles for the implementation of electric utility programs that will encourage
innovation and market access for cost-effective energy efficiency and -demand

reduction, achieve the statutorv benchmark for peak-demand reduction. meet or
exceed the statutoryv benchmark for eper fficiency, and provide for

participation of stakeholders in developing energy efficiency and peak-demand
reduction programs for the benefit of the state of Ohio.

(B) The commission may, upon an application or a motion filed by a party, waive any

requirement of this chapter, other than a requirement mandated by statute, for good
cause shown.
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4901:1-39-03 Program planning requirements.

A) Assessment of ntial. Prior to ging its com eh jv effi ien
eak-d reduction pro rtf lio l utxht shall an
3 1 A . ai .

ener: efﬁcxen and demand~res e m u;res wnthm its certified temt

will be included in the electric utility's program portfolio filing pursuant ;g rule
:1-39-04 of the Administrative Code. electric utility m: ate wi
other electric utilities ¢t 5 assessment on a_br

geographic basis than its certified territory. However, such an assessment must also

disagpregate results on the basis of each electric utility's certified itory. S
asses incl but not be limited to. the followi

(1) Analysis of technical potential. Each electric utility shall survey and chamctem
the energy-usin ital stock located within its certified territo

its actal and projected en: demand. the strve
and characterization, the electric uti)i shall conduct an analysis of the i

potential for energy efficiency and peak-demand seduction obtainable from

applying altemate mgasures.
{2) Analysis of economic potential. For each alternate measure identified jn its
sessment of technical potential, the electric utility shall ssessment
of cost-effectiveness using the total resource cost test.
3) Analysis of achievable potential. For each alternaste measure identified in i
sis of economic potential as cost-effecti lectric utili
an_analysis of achievable potential. Such analysis shall consider the ability of
the program design to overcome barriers to customer adoption, including, but
pot limited to. a i undli .
(4) For each measure considerg, thc electric utility shall describe all attributes
relev SEsSin alu cludm but not tial
B) Program desion criteria. Wh velopi rograms for inclusion in its am
oli an electric utility shall consider the followi iteria:
1) Relative - v s

{2) Benefit to all members of a customer class, including nonparticipants.

3) Potential for broad participatio the targeted custom SS
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(5) Nonenergy benefits.
(6) Equity amang customer classes.

7) Relative advantages or disadvantages ficiency_an -

reduction programs for the construction of new facilities, replacement of retiring
capital stock, or retrofitting existing capital stock.

ot.her ilities, lf such integration uces the most -@ ecuv reault and is
in the public interest.

(9) The dgggee to whlch a progam bundlgg measures so as to avoid lost

11) The degree to which the program suc 1 iers or
market failuges,

(12) The degree to which the program leverages knowledge gained from existing
program Successes and failures.

(13) The degree to which the program promotes market transformation,

C) Promising measy t s ch_electric _utility shall identi ures
conside but not found to be cost-effec ve or ievabl but sho ise

achievable potential to enhance the likelihood ” m@_; the measure would bccomg cost-
effective and reasonably achievable.

The electric utilj

and_municipal governmental ggggmmons, nonp;oﬁt orgamzatlons, bgsmessgg, and

other stakeholders to develop pro s the irements of this chapter.
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1:1-39-04 am portfolio plan and fjlin irem

(A) Each electric utility shall design and propose a comprehensive energy efficiency and

ak-demand reduction program olio. including a T [} ams
neco innovation market access for cost-effective rey efficie and
ak-demand reduction for all custo: which will achieve tuto

benchmarks for peak-demand reduction. and meet or exceed the statutory
benchmarks for enerey efficiency. An electrie utility's fi TO rifolio

filed pursuant to this rale, shall be filed with supporting testimony prior $o January 1,
2010. Each electric utility shall file an updated program lio plan by April 15

2013, and by the fifteenth of il every third vear thereafter, unless otherwise
directed by the commission.

B) Each electric utilitv shall demonstrate that its rtfolio plan is co ective
on a portfolio basis. In general each program proposed within a program portfolio

1 st also be cost-effective, although each measure within a pro ne t
be cost-effective. Howe lecty] ility_may_inclu o within_its

program portfolio _plan that is not cost-effective when that program provides
substantial nonenergy benefits.

(C) Content of filing. An electric utility's program portfolio plan shall include, but got be
limited to, the following:

(1) An executive summary and its assessment of potential pursuant to paragraph (A)
of rule 4901:1-39-03 of the Administrative Code.

2) A description of s 1 icipatiop In pro lanning e
program portfolio development,
A description of attempts to align and coordi ams with [ 1
(4) A description of existing programs. The electric utility shall provide a summary
existing pro. s with a recomme ti or whether X0 shoul
conti if s descn tion of it i ro osed o
max reference the program dgmmmn currently in effect If zlm electric utility
roposing to modify an existing pro. the electric utility shall i
descri tion of the sed modificati e basis for pro

TO m edto udedwnthm its " oli with
the following information:
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() A narrative describing why the program is recommended pursuant to the
program design criteria in this chapter.

(b) Program objectives, including projections and basis for calculating energy
savings and/or peak-demand reduction resulting from the program.

() The wargeted customer sector.
(d) The proposed duration of the program.

e level of progra

(f) Program participation requirements, if any.

A descriptio m i roach to lo inclnding reb
or_incentives offered through and how it is ex to

influence consumer choice or behavior.

(h) A description of the program implementation approach to be employed.

(i} A program budget with projected expenditures, identifving program costs to
be bomne b e ic utility and collec from its customers, wif
customer class allocation, if appropriate.

(1) Participant costs, if any.

(k) Proposed market transformation activities, if any, which have been identified
and proposed to be included in the program folio pl

A description of the plan d by the independent valuator, to
eas and _veri e 8avin and/or -demand T

additional or altemauve grog;ams, or mod:ﬁgggm 0 the electnc unhg proposed
program portfolio pian,

E) The commission : ing a ‘
to_be published on nme in a pews of cuculatton in ea C
electric utility's certified territ S ing, the electric uti have
burden to prove tha 8 rogram_portfolio plan is co istent with the

policy of the state of Ohia as set forth in section 4928.02 of the Revised Code, and
meets the requirements of section 4928.66 of the Revised Code.
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4901:1-39-05 Benchmark and annual status reports.

(A) lml;ml benchmark report. Wnthm s:xgg days of the effecuve date of this mle, ¢ach
1 : th

identifies the following information;
(1) The energy and demand baselines for kilowatt-hour sales and kilowait demand

for the reportin including a iption of th od ing th
baseline, with supporting data.

(2) The applicable statutory benchmarks for energy savings and electric utility peak-

demand reduction.

(B) An electric utility may file an application to adjust its sales and/or demand baseline.
The baseline shall be normalized for weather and for ¢ es_in be;

ustomers. and demand m the extem euch chan es are oL si control
of the electric utili i

assumptions, rationales, and calculations. and shall propose methodolog;es and
practices to be used in any proposed adjustments or normalizations. To the extent

oved by the commission, n izations for we changes in numbers of

a
customers, sales, and peak demand shall be consistently applied from year to vear.

olio s it fifteenth of each vear. each electric utility shall file a
rtfolio status report addressi or of all approv efficie

and peak-demand reduction programs in its program portfolio plan over the previous
calendar year which includes, at a minimum, the following information;

1) Compli emonstration. Fach electric utility shall mclnde a ion in its
olio_status _re detaili its ieved energy sa

reductions relative to jts corresponding baselines. At a minimum, this section of
the portfolio status report shall include each of the following:

(2) An update to its benchmark report.

b ison with the licable ben rk o ergy savings and

peak-demand reductions achieved by electric utility programs.

(2) Program performance assessment, Each electric utility shall include a section in
its portfolio status report demonstrating whether it has successﬁllly implemented
the energy e!ﬁc!ggcy and demand reducnon programs appmved in its p_ gram
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(a) A description of each approved energy efficiency or peak-demand reduction
program implemented in the previous calendar yesr including:

(1) The key activities undertaken in each program, the number angd type of

Icipan comparison_of asted s tc_the verified

savings achieved by such program the magnitude of anticipated
savings. and a trend analysis for the life of the program.

ii) All energy savings cou oward the appli as a I
of _ener efficien improvements implemented by __mercantile

customers and committed to the electric utility.

(iii) All peak-demand reductions counted toward the applicable benchmark
as a result of energy efficiency improvements, demand response or

emand reduction improvements implemented by mercantile customers

and committed to the electric wtility.

(iv) A description_of all fransmission and distribution infrastructure
improvements made by the electric utility that reduce line lpsses to the

extent the reduction in line losses has been applied to_meet the

applicable benchmarks with a calculation and description of the net
impact of such improvements on losses.

(b)_A measurement and verification report from the independent program

evaluator to verify the energy savings and -demand ction
rojections utilized in the evaluation of the cost-effectiv ‘eac

energy efficiency and demand-side management program reported ip the
electric _utility's portfolio stams report. Such report shall include

documentation of ex i ured and veri i and cost-
effectiveness of each program. Measurement and verification processes
shall confinn that the measures were actually installed, the installation
meels reason le 3 st ds and the measur operatin L

d_ar De e th ed_savings 1_commissi
order, the sggﬁ may gpbhsh g;ggiglm es for program mepsurement and
verification.

eliminatio zt rapose an alternative or ms to re

the eliminated program. taking imto account the overall balance of

rogramming in its pro itfolio plan. The electric utility sh
describe any alternate prmm or_program modification by providing at
least ormati i for proposed pro in_its

i t this chapter. Howey electric uti

seek written staff approval to reallocate funds between programs serving the
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same customer class at any time, provided that the reallocation supports the
goals of its approved program portfolio plan and is limi ited t0 no more than
twenty-five per cent of the funds available for programs serving that

customer class.

(D) An electric utility shall not count in meeting any stattory benchmark the adoption of

measures that are required to comply with energy performance standards set by law
or_regulation, including but not limited those embodied in the

Inde ce and Security Act of 2007 licable building code

Banking surplus energy savings. To the extent that an electric utility's actual g

savings exceeds its energy efficiency benchmark for any vear, the electyjc utility may
apply such surpl ergy savings to either its e efficiency be; arks for a
subsequent year or toward meeting its ajvanced energy requirement, but not both, In
order to exercise this option, the electric utility shall indicate in the annual portfolio
status report for the vear in which the su QCCurs W surplus wi
directed to a subsequent vear's epergy efficiency benchmark or its advanced énergy
requirement.

Benc t reasonably achievable electric utilit

unable to meet a benchmark due to regulatory, economic, or technological reasons

bevond its reasonable control, the electric utili file an application to amend i
ben . In anv such application, the electric utility shall demonstra it has

exhausted all reasonable compliance options.
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4901:1-39-06 Review of annual re nd issuance of the commission
verification repert.

A) Any person may file comments regardin tric utility's initial b

or_gnnual portfolio status report filed pursuant to this chapter within thirty days of
the filing of such report.

Upon receipt of such re e s shall review the repo d any timely fi
com S d file its findi I ions _regardi (")
! implementation and compliance with the applicable benchmarks, and any propoged

: modifications thereto, verifying the electric utility's compliance or noncompliance
i with its approved rtfolio _plan ¢_mandated ener: i

i improvements -demand reductions. If staff finds th ic utility has

not demonstrated compliance with the approved program porifolio plan or annual
sales or peak-demand reductions required by division (A) of section 4928.66 of the

vis staff may recommend re ial acti the assessment ©

forfeiture. Additionally, the staff may recommend modifications to a program within
the electric utility's program portfolio plan.

C issi schedu ing on the electric utility's ponfolio benchmark

report or status repott. If staff recommends a forfeiture, the commission shall
schedule a hearing on the staff's recommendations.

(D) The commission shall adopt. or modify and adopt, the staff's recommendations and
ﬁndin as its annual verlf' ication I it of the electnc unh 'S achxev

f ﬂ_ge Revmed Code Sur:h venficntnon:_e_pgl: : shﬂlbe prowded to the oonsume_rs

counsel of Ohio.
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4901:1-39-07 Recovery mechanism.

A) With the filing of its ed pro rtfolio plan, the electric wtility ma: mit

a request for recovery of an approved rate adjustment mechanism, commencing after

approval of the electric utility's program portfolio plan, of costs due to electric utility
ak-demand reduction. demand res rev  effici sts

appropriate lost distribution revenues. shared savi Any such recovery shall
be subject to aunnual reconciliation after issuance of the commission verification
report issued pursuant to this chapter,

(1) The extent 1o which the cost of transmission and distribution infrastructure

invest s that ave found to reduce line losses may be classified as or ed
10 enerpy efficiency or peak-demand reduction programs pursuant to division

(AX2)(d) of section 4928.66 of the Revised Code, shall be limited to the portion

of those investment are attributable to undertaken primarily for ener
efficiency or demand reduction purposes.

2y Mercantile cusiomers who commif thei ak-demand i d
s O ener ici jects for intepration with the electric utility's
rograms may. jointly with the electric utility, apply for exemption from

recovery as set forth in rule 4901:1-39-09 of the Adpinistrative Code.

(B) Any person may file objections within thirty days of the filing of an electric utjlity's
application for recovery. If the application appears unjust or upreasonable, the
commission may set the matter for hearing.
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4901:1-39-08 Commitment for integration by mercantile castomers,

A) A mercantile cus T may enter into a speci ment with an electric utilit
pursuant to division (A)(2)(d) of section 4928.66 of the Revised Code, to commit the
cmtomers demand T ucnon m reSponse, or energy_effici jec

fﬁmency Programs. Such arrangement 51@1}

(1) Address coordination requirements between the electric utility and the mercantile
customer. including specific communication proced interv

2) Specify the ifving circumstances under which demand reductio: be
effectuated by the customer.

3) Grant ission to the ic utili $ asure and verify ene
savings and/or peak-demand reductions resulting from customer-sited projects
and resources.

(4) Identify all consequences of noncomplignce by the customer. with the ierms of the
commitment.

(B) The electric utility and mercantile customer shall file a joint application for approval
of a_special ammgement xmder this_rule, which mav include a request for an

1on fmm the hanism set fo rule 4901 1- f
g ; l' ible fag eppti antile
The re " ude thef llowing:
1) Baselines for th mercantlle customer's watt~hour ion and
if metcrcdd is not av lbl basedt onal method es' ._

The i acts on_the mercantil tomer's base kﬂow -hour oS! ion

roects mmi ic utility's .

4) A mercantile customer's energ

calculated by subtracting the s and poak demand associated wi
customer's proj the estimated ene ak demand uld
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have occurred if the customer had used industry standard new equipment of

yactices to 110 the s functions in the industry in which the m jle
custome Kilowatt-ho and kilowatts of capacity provided
by electric generation sited on antile customer's side of an electric utili

meter shall not be considered energy savings or reductions in peak demand.

af! Janua o mr f‘l for ears S selentto”OUD
before and after the most recent year.

10} initi ior to 2 the base in iod recognizing that
projects may have diminishing effects over fime a3 technology evolves or

equipment degrades.

¢c) The eneroy savin reducti ffects dur tric utili
baseli iod of any mercantile customer savings, or -
demand reductions that are integrated into an electric utility's
sponse, energy efficienc -demand ion pro | be

xcluded from the eleciric wtility's baselines by increasing its baseline for
nergy savings and baseline for peak-demand reductions by the amount of

m ile custo g reductions

S) A hagmg and descnpgon of the customer projects xmglemeg@, including

ific detaﬂs such as the number e and eﬁ' ciency | vels both of
mg,tglgg eguipment and the old equipment that is being replaced, if applicable.
6) An accounting of expenditures made by the mercantile customer for eac] ject
d_its component enersy saving and electric utilit -de) petion
attributes,
7) The timeline showing w| iect O went into effect, and w

the energy savings and peak-demand reductions took place.

utxht will u-eat the mformanon rov - d as oonﬁ ' nal and wﬂl ose

informatio: cept un an ropriate protective a en a
rotectivc rder_issued by the commissi urs 0] 1-1-
Admin ive Co
C) The joint application shall include a descriptio 11 methodologi tocols

practices used or proposed to be used in measuring and verifying project results. The
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joint application should also identify and explain all deviations from an idelines
that may be published for am measwrement and verification i 3

(D)_Any special arrangement under this rule may be combined with gny other
arrangement made pursuant to section 490531 of the Revised Code, if such
arrangement contains appropriate measurements and verification of project results,
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4901:1-40-01 Definitions.
(A) "Advanced energy fund” has the meaning set forth in section 4928.61 of the Revised
Code.

B) "Advanced enerey resource” the meaning set forth in division
4928.01 of the Revised Code.

C) "Alternative enersy res " h e meanine set forth in division (AY1) of section
4928.64 of the Revised Code.
D) "Biologically derived methane gas” 1 methane oas: or from the

anaerobic _digestion of organic materials, including animal waste, mmunicipal
wastewater, institutional and industrial organic waste, food waste, yard waste, and
agricultural crops and residues.

(E) "Biomass energy" means energy produced from organic material derived from plants

or_animals and available on a renewable basis, including but not limi 0
agricultural crops, tree crops, crop by-products and residues; wood and paper
manufacmring wwg, inclyding pontreated by~ gmducts of the wocd manufacturing
or_pulpin s, such as bark, wood chi d 1i ulpi
liquors; forestry waste :md resxducs, gmg vegetatxon w&te, mcludmg landgcapg or
right-of-way tri
fats, oils, ereases and manure); biode le solid waste; b1010 ically derived
methane gas.
"Clean coal technolo technology that removes or has the

ility to Iemoy cmerla llutants di i ic

"Co-firing" means simultaneously using multi in the
clectricity, 1 event of co-firing, the i f ener:

3 f a
renewable energy resource shall dictate the proportion of electricity output from the
facility that can be considered a renewable energy resource.

(H) "Commission" means the public utilities commission of Ohio.

) "Deliverable into thi " the electricity originates from a facility within
a state contiguous to Ohio. It also include electricity originatine from other
locations, pending a demonstration electric utility or e ic services co

that the electricity could be physically delivered to the state,

5} "Deman " has the meanin for i le 490]:1-39-0 th

Administrative Code.
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{K) "Demand-side management” has the meaning set forth in paragraph (F) of rule
4901:5-5-01 of the Administrative Code.

supplying energy to the utility distribution system.

M) "Double-counting” means utilizi wable energy. renewable energy credits, or
ener ficiency savings to (1) satisfv multiple re i 5
multiple volun d fferi 3) substantia itiple marketing claims, or
4) some combination of these. le countine includes the utilization of
committed. utility-owned renewable energy resources if renewable energy credits for
the generation of such resources can be separately trapsferred.

(N) "Electric generating facility" means a power plant or other facility where electricity is
produced.

() “Electric services company” has the meaning set forth in division (AX9) of section

4928.01 of the Revised Code,

the Revised Code.

"Enerey effici " has the meaning set forth in rule 4901:1-39-01 of the
Administrative Code.

“Energy storage" means a facility or technolo 1its e of for
future use as electricity.

ener credxt and sol jviduall e ctedn ma be unb ) e

electricity with which the credit was originally associated.

in the earth's crust and used for gleciricity generation.

(V) "Hydroelectric energy” means electricity generated by a hydroelectric facility as
defined in division (A f section 4928.01 of the Revised Code.

4928.01 of the Revised Code.
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4928.01 of the Revised Code.

(Y) "MISO" means "Midwest Independent Transmission System Operator, Inc.” or sny
successor regional transinission organization.

Z) "Person" shall have aning set forth in division 4) of section 4928.01 of
the Revised Code.

(AA) "PIM" means "PIM Interconnection, LLC" or any successor regional tragsmission
organization,

(BB) "Placed-in-service” means when a facility or technology becomes operational.

CC) "Renewabl er redit" means Hly ageregated environmental auributes
associated with one megawatt hour of electricity generated by a renewable energy
resource.,

DD) "Renewable energy resource” has the meaning set f in division (A)35) of

section 4928.01 of the Revised Code.

EE) "Solar energy resources” means sol otovoltaic and/or solar th 1 resources.

"Solar photovoltaic” means enerey from devices whi
from sunlight throngh the movement of electrons,
GG) "Solar thermal" means the concentration of the sun’s energy, typically throu
use of lenses or mirrors, to drive a generator or engine to produce electricity,

(HH) "Salid wastes™ has the meaning set forth in section 3734.01 of the Revised Code.

(1) "Standard service offer” means an electric utility offer to provide consumers, on a

C arable and nondiscriminatory basis within i ified territ i competitiv
retail electri i S intai ntial ic service 1o
including a firm supply of electric generation service.

(KK) "Wind energy” means electricity generated from wind turbines. windmilis, or other
technology that converts wind into electricity.
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4901:1-40-02 Purpose and scope.

(A) This chapter addresses the implementation of the alternative energy portfolio
standard, including the incorporation of renewable energy credits, as detailed in
sections 4928 .64 and 4928.63 of the Revised Code respectively. Parties affected by
these alternative energy portfolio standard rules include all Ohio electric ntilities and
all electric services companies serving retail electric customers in Ohio. Any entities
that do ot serve Ohio retail electric customers shall not be required to comply with
the terms of the alternative energy portfolio standard.

(B) The commission may. upon an application or a motion filed by a party, waive any
requirement of this chapier, other than a requirement mandated by statute, for good
cause shown,
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4901:1-40-03 Reguirements.

(A) All electric utilities and affected electric services companies shall ensure that, by the
end of the year 2024 and each year thereafter, electricity from alternative energy
resources equals at least twenty-five per cent of their retail electric sales in the state.

(1) Up 1o haif of the electricity supplied from altemative energy resources may be

erated dv en FEeSQUICES.
(2) At least half of the electricity supplied from alterative energy resources shall be
generated from renewable energy resources. including solar energy resources. in
accordance with the followin al b s:

-Annual benchmarks for alternative energy resources generated from renewable and solar
Energy resources-

By end of year; Renewable energy Solar energy resources
resources

2005 % 0.004%

| 2010 0.50% 0.01%

| 2011 1L.0% 0.03%

| 2012 1.5% 0.06%

2013 2.0% 0.09%

2014 2.5% 0.12%

2015 3.5% 0.15%

2016 4.5% 0.18%

2017 55% 0.22%

2018 6.5% 0.26%

2019 15% 0.30%

8.5% 034%

2021 0.5% 038%

2022 10.5% 0.42%

| 2023 11.5% 0.46%

2024 and each year 12.5% 0.50%

thereafter

a) At least half of the annual renewable energy res including so

energy re es, shall through electricity generated by facilities
| 1 is stal acilities located in the state s
hydroelectric_generating facility that is loca iV is_within or
bordering this sta d wind turbi in 's territorial waters

of Lake Erie
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(b) To qualify towards a benchmark, any electricity from renewable energy
resources. including solar energy resources, that originates from outside of
the state must be shown to be deliverable into this state.

3) All costs incurred by an electric utili with_the
section 4928.64 of the Revised shall be avoidable b consumer that
has exercised choice of electricity supplier, during such time that a customer ig
served by an electric services company.

B) The baseline for complian ith the alternative energy reso requirements shall

be determined using the following methodologies:

1) For electric_utilities, the baseline shall be ted as an average of
preceding_calendar vears of the total annual number of kilowatt-hours of
electricity sold under its standard service offer to any and all retail electric
customers whose electric load centers are served by that electric utility gnd are
located within the electric utility's certified territory, The calculation of the

baseline shall be based upon the average, annual_kilowatt-hour sales reported in
that electric utility's three most recent forecast reports or reporting forms.

2) For eleciric services co. i baseline shall be co; average of

the three preceding calendar years of the total annual number of kilowatt-hours

of electricity s and all retail electric consumers serv

in the state. based upon the kilowatt-hour sales in the electric services company's
most recent quarterly market-monitoring reports ot reporting forms.

a) if eciric service has been continuousl ing Ohio
retail _electric _custo during the precedin calendar years. the

aselme shall be computcd as gg average of annual snles data for all
7 ing ; w el

onable i ) retall e]ecmc S les 5 or_a full

calendar ear.  Su lines 1 sales dat
compuied in a manner consistent with paragraph (B)(2)(a) of this rule.
3 electric utili lectric services company may fi applicati nesti

reduced baselme to refl t w economi in { te.mtor or

timely compliance !_»gggd on the unadjusted baseline is no; feasible. a schedule

for achmvm com lmnce based on its justed baseline uantnﬁcatn
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{C) Beginning in the vear 2010, each electric utility and glectric_services company
annually shall file a plan for compliance with future aonual advanced- and
renewable-energy benchmarks, including solar, utilizing at least a ten-year planning
horizon. This plan. to be filed by April fifteenth of each year. shall include at least
the following items:

(1) Baseline for the current and future calendar years.
(2) Supply portfolio projection. including both generation fleet and power purchases.

(3) A description of the methodology used by the company to evaluate its
compliance options.

4) A discussion of an ceived impediments to achievi liance wi

required benchmarks, as well as suggestions for addressing any such
impediments.
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4901:1-40-04 Qualified resources.

(A) The following resources or technologies, if they have a placed-in-sexvice date of

Janunary 1, 1998 or after, are guali resources for meeting the renewable ener,
resource benchmarks:

(1) Solar photovoltaic or solar thermal energy.
(2) Wind energy.

(3) Hydroelectric energy.

(4) Geotherma) energy.

(5) Solid waste energy derived from fractionalization, biological decomposition, or
other process that does not principally involve combustion,

(6) Biomass energy.
(7) Energy from a fuel cell.
(8) Storage facility, if it complies with the following requirements:

(a) The electricity used to pump the resource into g storage reservoir must
qualify as a renewable energy resourge,

(b) The amount of energy that may qualify from a storage facility is the amount
of electricity dispatched from the storage facility and shall exclude the
amount of energy required to initially pump the resource into the storage
[Eservair,

resource benchmarks

1) Any modification 1o an electri rating facility that increases its gen

utgut without increasing the facility's meximum annual carbon dioxide

increase in generati 0 b mfie and applied to
advanced energy requirement.
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(2) Any distributed generation system. designed primarily to meet the energy needs
of the customer's facility that utilizes co-generation of electricity and thermal

output simultaneously.
! (3) Clean coal technology.

(4) Advanced nuclear energy technology, from:

vanced nucl technology consisting o ation [Tl technolo
as defined by the nuclear regulatorv commission or other later technology,

incremental increase in generation at{ii le to the improve
nti ied toward an advanced ener uirement.
Extension of the life of existing nuclear generation capacity shall not

qualify as advanced nuclear energy technology.
(5) Energy from a fuel cell.

6) Advanced solid waste o nuction and demolitio onversion
technology that results in measurable greenhouse gas emission reductions.
7) Demand-side t and energy efficien Vi bevond that used to

comply with any other regulatory standard or programs.

(C) The following new or existing mercantile customer-sited resources may be qualified
resources for meeting electric utilities’ anpual. renewable- or advapced-energy
resource benchmarks, as applicable, provided that it does not consiitute double-

counting for ther re or irement and that the mercanti as

¢ i t S for _integration into the electric utility’ -1es

encrey efficiency, or peak-de ursuant to rule 4901:1-39-
08 of the Administrative Code.

.

a) Electric generation equipment that uses a renewable energy resource is

owned or controlled by a mercantile customer.

b) Any renewable ener ource tile customer that c
utilized effectivel 0 alternative energy resou f an
electric utility and would o ise qualify as a renewable e resource

if it were utilized directly by an electric utilit
2) Advanced ener SOWIC i s rs include the wi

a) A resource that j ves ionship betw i wer,
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(b) A mercantile customer-owned or controlled resource that makes efficient use
of waste heat or other thermal capabilities.

(c) Storage technology that allows a mercantile customer more flexibility to

modify its demand or load and usage characteristics.
d) Electric generation equipment owned or controlled by a mercanti stomer
that uses an advanced energy resource.
e) An Vang er urce of the mercantile customer that can be
utilized effectively as part of an advanced ene resou lan o
electric utility and would otherwise qualify as an a en [s)
if it were utili irect] an electric utili
(D) An electric uiility or electric services company may use renewable energy credits
REC) to satisfy all or part of a renew NErgy resour hmark, inclndi

solar energy resource benchmark,

1) To be eligible for use towards satisfving a benchmagk, 3 REC must origi

from a facility that meets the definition of 2 renewable energy resource,
including solar enerey resources. Such facilities could include a i

customer-sited resource that is not committed for integration into an electric
utility's demand-response, energy efficiency, or peak-demand reduction program

ursuant to rale 4901:1-39-08 of the inistrative Code but otherwise

qualifies under the terms of paragraph (A) of this rule,

(2) To use RECs as a means of achieving partial or complete compliance, an electric
utility or electric services company must be a registered member in good
standing of at least one of the following:

(a) The PIM’s geperation attribytes tracking system.
The O's renewable tracking syste
(c) Anothgr f:redible tracking system subsequently approved for use by the
commission,
3) A REC may be used for ¢ ianc ime in V. ears followin

the date of its initial purchase or acquisition.

(4) Double-counting is prohibited.
5) To be applied towards compliance, RECs shall remain ful at
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6) The RECs must be associated with electricity that was eenerated no earlier
July 31, 2008.

(E) An enmv seeking resource guahﬁcangn shall first apply for certification of its

. s shall includ ination of deliverability to the
state in accordance wnh ra of rule 4901:1-40-01 of the Administrative
Code.
1) Application for such certification consists of completi filing application
fo rescribed b ission or i

2) Any interested person may file a motion to mtervene in the proceedin:

request a hearing on the application.
(3) The commission may approve, suspend, or deny an application within sixty days

of it being filed. If the commission does not act within sixty da
lication js deemed auiomati ) 3 -ﬁrst_da after the
date filed,
4) If the commission the application, the applicant s tified of

reasons for such suspension and may be directed to furnish additional
information. The commission may act to approve or deny a suspended

lication within ninety days of t te that the applicati as $

3) Upon commission approval, the applicant shall receive notification of a \7
andan ered certificate where applicable. Th ission s vide this

certificate number to the appropriate attribute tracking system.

6) Represemtatives of certified faciliti ust notify the ¢ ission wi
d material ¢ in 1 ation viously submi
commission_duri ] ion_proc Fai do so result in

revocation of certification status,

request a hearin Su ssification.
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4901:1-40-05 Annual status reports and compliance reviews.

(A)_Unless_otherwise ordered by the commission. each electric utility and electric -
services company shall file by April fifteenth of each year, on such forms as may be
published by the commission, an angual alternative energy portfolio status report
analyzing all activities undertaken in the previous calendar year to demonstrate how
the applicable alternative energy portfolio benchmarks and planning requirements
have or will be met. Staff shall conduct annual compliance reviews with regard to
the benchmarks under the alternative energy portfolio standard.

(1) Beginning in the year 2010, the annual review will include compliance with the
most recent applicable renewable- and solar-energy resource benchmark,

(2) Beginning in the year 2023, the annual review will include compliance with the
most recent applicable advanced energy resource benchmark,

(3) The annual compliance reviews shall consider any under-compliance an electric
utility or_glectric services company asserts is outside its control, including but
oot limited to, the following:

(a) Weather-related causes.
(b) Equipment shortages for renewable or advanced energy resources.
(¢) Resource shortages for renewable or advanced epergy resources.
(B) Any person may file comments regarding the electric utility's or electric_services

company's alternative energy portfolio status report within thirty days of the filing of
such report.

{C) Staff shall review each electric utility's or electric services company's aliernative
ener. rifolio status report and anv timely filed comments. and file its findings
and recommendations and an osed modifications thereto.

(D) The commission may schedule a hearing on the alternative energy portfolio status
report.
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4901:1-40-06 Force majenre.

An electric utility or electric services company may seek a force majeure determination
from the commission for all or part of a minimum renewable- or solar-energy benchmark,

(A) A decision on a request for a force majeure determination will be rendered within
ninety days of an electric utility or electric services company filing a re for suc

determination. The process and timeframes for such a determination shall be set by
entty_of the commission, the legal director, deputy_le director, or atto

examiner.

(1) At the time of requesting such a determination from the commission. an glectric

utility or electric_services com shall demonstrate that i i

reasonable compliance options including. but not limited to. renewsable energy
credit (REC) solicitations, REC banking. and long-term contracts.

2) The reaquest shall inch ASSESS of the availabili i in-

resources, as well as qualified resources within the territories of PIM and the
MISO.

If the commission determi at force majenre conditions exist, it mav modify that

compliance obligation of the electric utility or electric services company, as it
considers appropriate to accommodate the finding.

(1) Such modification does not antomatically reduce future-vear obligations.

2) The commission retains the ri i a ear's compliance obligation
by the amount of any under compli i revious that is attribute

force majeure determination.
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4901:1-40-07 Cost cap.

(A) An electric utility or electric services company may file an application requesting a

determination from the commission that its reasonably expected cost of ¢
with an advanced energy resource benchmark would exceed its reasonably expected

cost of generation to customers by three per cent or more, The process and
timeframes for such a determination shall be set by entry of the commission, the
legal director, deputy legal director, or attomey examiner.

(1) The burden of proof for substantiating such a claim shall remain with the electric
utility or electric services compapy.

2) An electric utility or electric services company shall sue all reason

compliance options prior to requesting such determinati the

(3) In the case that the commission makes auch 2 determination, the electnc gn]ny. or
bcnchmarlc‘ ‘ R

B) An electric utility or electric services company may file an icati ing a

determination from the commission that its reasonably expected cost of compliance
with s renewable energy resource benchmark, including a solar energy resource

benchmark, would ex its 1 ly & ted cost of generation to custome)

three cent or more. The process and timeframes for such a determination shall be

set by entry of the commission, the legal director, deputy legal director, or attorney

examiner.

1) The burden of proof for substantiati a claim shall remain with the electric
utility or electric services company.

2) An electric utility or electric_servi S y asonable
compliance _optio rior _to esting such a determination fi
commission,

glectric s 1ccscoman be require ly comply wi specifi

henchmark
[(8)] Cglgulgpogs ;nvolvmg a 1_h reg per gggt cost cap shg!l combt of comparing the tota]
. 2 1 a H _ c "

com whlle sam ing an alt we enet; lio st

the total expected cost of generation to customers of the electric utility or gL_g'_Lg

services company without satisfying that alternative energy portfolio standard

requirement.
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(D) Any costs included in a commission-approved unavoidable surcharge for

construction or environmental ex itures of ration resources shall be excly
from consideration as a cost of compliance under the terms of the alternativ

rifolio_standard and therefore, would count agai e_applicab st_cap.
Such costs should. howev: e in d in the ation of the total expected cost
of generation to customers described in paragraph (C) of this nule.
E) If the commission m determination that a cent provision i8 triegere

the electric utility or electric services company shall comply with each benchmark up
to the point that the three per cent increment would be reached for each benchmark.
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4901:1-40-08 Compliance payments.

(A) Any electric utility or electric services company that does not achieve an appual

wable energy resource benchmark. including a solar be shall remit a

compliance payment based on the amount of noncompliance rounded up to the next
megawatt hour (MWh), vnless the commission has identified the existence of force

majeure conditions or the commission has determined that the COS'

provision would be exceeded in the event of full compliance.

(1) The required payment for nggggmm'mg w1t11 ith _any solar energy resource
benchmark shall be cale by quan level of noncomplian
round the next MWh, and multiplying this fi th ount
in the table below,

-Solar energy resources - compliance payment-

| Year Pavment per MWh

7009 $450

2010 and 2011 $400

2012 and 2013 350

2014 and 2015 $300

2016 and 2017 0

2018 and 2019 $200 -

2020 and 2021 150

2022 and 2023 100

2024 and beyond $50

2 ired ent for noncompliance with any renewable ener

wmmmmww
noncompliance, rounded to the multiplying this fieure b
amount determined by the commission.
(a) The per MWh payment for renewable energy resources for the vear 2009 is

forty-five dollars.
b) B ing in the ear2010 the MWh t for renewable e
g ill be ; : ofle o o » AN e

Such ad]usxm_;c_gu shg 1 E ge__rf_ ormed by ggﬂ no later than June firstgf each
calendar vear. This annual adjustment shall be calculated using the

following formula:

= 1) * current

¢) In no event s the li ¢ renewable ener: es be
less than forty-five dollars per MWh.
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(3)_At least annually,the staff shall conduct a review of the renewable energy
resource market, including solar, both within this state and within the regional

transmission svstems active in the state. f thi iew shall

to determine if changes to the solar- or renewable-energy compliance payments
are warranted, as follows:

a) The commxssmn ma mcre secom liance pa mentsz n 1o e

elecmc _ ¢ g pan; :
lien of ac mn or ing ener Cs fro ahﬁed renewahl

esources, including solax.

b) Anv recommendatio e janc shall be ed
to the general assembly.

B) Any compliance pa t shall be submitt the commission for it to th
credit of the advanced energv fund. pompli ments § be delivered to
the commission within thirty days of the imposition of any compliance payment
requirement.

(C) Compliance payments shall be subject to such collection and enforcement procedures

as Iv to the collection of a forfeiture under sections 4905.55 to 4905.60 and
4905.64 of the Revis

D) Any electric utili electric services company found to be liable for li
ibited from passi mplian ents o umers.
event that a compliance ent is requir electric utility or electric_services

company shall submit an attestation, signed by a company officer or designee,
in 1cat1n that it wi not ek to recover he s ecmc com liance pa om

mposmou of any comghance p_am; g_quxrcment,
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4901:1-40-09 Annual report.
A) Pursuant to division (D)(1) of section 4928.64 of the Revised Code, an annual report

shall be submitted to the general assembly addressing at Jeast the following topics:

1) The compliance status of electric utilities and electric services compani
respect to the advanced- and renewable-energy resource bench

(2) Suggested strategies for electric utility and electric services company compliance,

(3) Suggested strategies for encouraging the use of alternative energy resources in
5 ing this state's electricity needs i er that congiders:

a) Available technology.
() Costs.

(c) Job creation.

{d) Economic impacts.

B) The re shall be submitted i with section 101.6 vised Code.
C) Pri its submission t er bly, the re; wi i i
comment by interested persons for thirty days, unless otherwise ordered by the

comnyission. The process and timeframes for soliciting public comment shall be set
by entry of the commission, the legal director, deputy director, or attorney examiner.
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4901:1-41-01 Definitions.

A) "Carbon dioxide control planning” the establishment and implementation of a
structured. verifiable process including goals, policies, and procedures, to measure
carbon dioxide emissions and control options on both a facility and a system-wide
scale gver five-, ten- and twenty-year periods.

(B) Commission meang the public utilities commission of Ohio,

C) "Climate registry" means the international nhouse gas me
reporting system, including accountin: verification measures, which provide
voluntary or mandatory reporting requirements.

facilities ca ble of ucing electricit ofﬁft me awatts orlar er.

E) "Greenhouse pas” means the emissions of carbon dioxide. methane, nitro
hydrofluorocarbons, perfluorccarbons, and/or sulphur hexafluoride.

(F) "Person" has the meaning set forth in section 4906.01 of the Revised Code.
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4901:1-41-02 Purpose and scope.

A) This chapter provides rules for the reporting of greenhouse gas emissions and carhon

dioxide control planning for electric generating facilities within Ohio, pursuant to
section 4928.68 of the Revised Code.

(B) The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good

cause shown.
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4901:1-41-03 Greenhouse gas reporting and carbon dioxide control planning.

A) Anv person owning or operating an electric erating facility_withi io shail
become a participating member in the climate registry. and shall report greenhouse

oas_emissions according to the protocols approved by the climate registry, or_as
otherwise directed by the commission.

(B) Any person who owns or operates an electric generating facility within Ohio shall file
with_the commission by April fifteenth of each calendar year an environmental
control plan, including carbon dioxide control planning. A copy of such plan shall

also be provided to the director of the Ohio enviro tection age r hi
designee.

(C) The environmental control plan shall include all relevant technical information on the
current _conditions, goals, and potential actions for resource planning or
environmental complianc technology included in this plan, including clean
coal, shall be based upon the most current scientific_and engineering design
capability of any facility or that has been designed to have the capability o control

the emissions of criteria pollutants and dioxide within arameters of

economically feasible best technplogy.
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4901:5-1-01 Definitions.

As used in Chapters 4901:5-1 to 4901:5-7 of the Administrative Code:

(A) "Business office" means any office maintained by the reporting person where bills
issued by the reporting person may be paid and discussed with its representatives.

(B) "Commission" means the public utilities commission of Ohio.

(D) "Electric transmission owner" for-the-purpose-of-this-chapter-means the owner of a
major utility facility as defined in section 4935.04 of the Revised Code.

(E) "Gas distribution line and associated facility" means a pipeline and associated
facilities other than gathering or transmission line in a distribution area.

(F) "Gas gathering line and associated facility" means a pipeline and associated facilities
which transport gas from a current production facility to a transmission line or main.

(G) "Gas or natural gas transmission line and associated facilities” has the meaning set
forth in rule 4906-1-62 4906-1-01 of the Administrative Code.

(H) "Long-term forecast report” has the meaning set forth in section 4935.04 of the
Revised Code.

(D) "Major utility facility”, has the meaning set forth in division (A)1) of section 4935.04
of the Revised Code.

(3) "Person” has the meaning set forth in seetiens-section 4906.01 and-4935.04-of the
Revised Code.

(K) "Reporting person” means any person required to file a long-term forecast report
under section 4935.04 of the Revised Code.

(L) "Substantial change” includes, but is not limited to:
(1) A change in forecasted peak loads or energy delivery over the forecast period of

greater than an average of one-half of one per cent per year as calculated in rule
4905:5-3-03 of the Administrative Code.
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M)

2}3) Demonstration of good cause to the commission by an interested party.

"Electric_generating facility" means an electric generating plan and associated
facilities capable of producing electricity.
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4901:5-1-02 Form of long-term forecast report filing required.

Each person owning or operating a major utility facility within this state, or furnishing
gas, natural gas, or electricity directly to more than fifteen thousand customers within this
state shall annually furnish a long-term forecast report to the commission for its review,
in compliance with the rules set forth in this chapter.
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4901:5-1-03 Form of long-term forecast reports additional requirements.

(A) All long-term forecast reports shall be submitted pursuant to the requirements set
forth in Chapter 4901:5-3 of the Administrative Code.

(B) All hard copies of long-term forecast reports must be bound. The binding may
include either a hard or soft cover so long as it adequately secures the pages.

(C) All long-term forecast reports shall contain a listing of the libraries to which a letter
of notification has been mailed, stating where available copies may be obtained.

(D) Each long-term forecast report shall include a statement, signed by the person
responsible for the filing, that the document is true and correct to the best of his or
her knowledge and belief.

(E) All long-term forecast reports shall contain a certificate of service, signed by the
person responsible for its filing, stating that the requirements of paragraphs (F) to (I)
of this rule will be met.

(F) On the same date a long-term forecast report is filed with the commission, the
reporting person shall deliver or mail a copy of the long-term forecast report to the
office of the consumers' counsel at their offices in Columbus, Ohio.

(G) Within three days of filing with the commission, a letter of notification shall be
delivered or sent by first class mail by the reporting person to:

(1) The main public library of each county in Ohio which the reporting person
services.

(2) The main public library of each county in Ohio in the area in which any portion
of a major utility facility is to be located during the forecast period. “

(H) The reporting person shall keep at least one copy of the person’s current long-term
forecast report at the person's principal business office in Ohio for public inspection
during office hours.

(D) The reporting person shall provide or cause to be provided a copy of the person's long-
term forecast report to any person upon request at cost to cover the expenses
incurred. |
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4901:5-1-04 Notice of substantial change.

(A) If the long-term forecast report to be furnished under division (C) of section 4935.04
of the Revised Code will contain a “substantial change™—as—defined—in-division
(—D}(S)(e%-ef—see&e;%%é%ef—the-&emeé—@ede therepomugpasonshallﬁ]za
notice of substantial change with the commission forty-five days prior to the filing
date of the long-term forecast report or as soon thereafter as the reporting person
knows of the substantial change.

(B) Notice of substantial change shall consist of a letter, signed by the person responsible
for filing the long-term forecast report, stating that a substantial change will be

reﬂected in the forthcommg long-term forecast report-aﬁd—ideaafymg-ﬂae-pmm
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4901:5-3-01 Long-term forecast report due dates.

(A) All electric transmission owners or EPUs—glectric utilities required by section
4935.04 of the Revised Code to file a long-term forecast report must file annually on
or before April ﬁfteenth For years in wlnch thenr forecast does not show substantial
change-as-defined-in-see he-Revised-Code, the electric transmission
owner or the EBU-—-elecmc utlhtv may ﬁle only the forms specified in Chapter
4901:5-5 of the Administrative Code in satisfying the requirements of this rule. In
any year that a hearing is required under division (DX3) of section 4935.04 of the
Revised Code, the electric transmission owner or EBU-clectric utility must file a
complete long-term forecast report.

(B) All gas and natural gas distribution companies required by section 4935.04 of the
Revised Code to file a long-term forecast report must file annually on or before June
first. _On alternating years, each gas utility may file only the forms specified in
Chapter—490+:5-5—_4901;5-7 of the Administrative Code in satisfying the
requirements of this rule. In any year that a hearing is required under division (DX3)
of section 4935.04 of the Revised Code, the reporting utility must file a complete
long-term forecast report.

(C) On or before December thirty-first of each year, the commission shall notify each
electric transmission owner or EPU-¢glectric utility of the number of copies of its
long-term forecast report it shall be required to submit at the next filing. On or before
February fifteenth of each year, the commission shall notify each gas or natural gas
distribution company of the number of copies of its long-term forecast report it shall
be required to submit at the next filing. In the event that no notice is sent by the
commission, the company shall submit the same number of copies of the long-term
forecast report submitted with the previous year’s filing.

(D) Notwithstanding the requirements of paragraphs (A) and (B) of this rule, the
commission may grant an extension of the filing deadline for good cause shown.
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4901:5-3-02 Fees.

(A) Fees for electric transmission owners or EBUs-glectric utilities shall be submitted
annually to the commission by-on or before May first.

(B) Fees for gas and natural gas distribution companies shall be submitted annuelly to the
commission on or before September fifteenth,

(C) All fee payments shall be made by check, payable to "the public utilities commission
of Ohio."

(D) The commission shall annually determine the fee each utility must pay, and shall
notify each utility as to that amount at least thirty days prior to the date payment is
due.

(E) Fees for electric transmission owners or EBUs-¢lectric utilities will be based on:

(1) For electric transmission owners, the fee shall be two and one-half mills per
megawatt hour delivery based upon the energy deliveries for loads connected to
the system inside Ohio for the most recent year for which actual data is reported
on the most recently filed form ¥E3-T1 FE-T1 column twelve.

(2) For EPYselectric utilities, the fee shall be two and one-half mills per megawatt-
hour delivery based upon the tetal-net energy for lood for the most recent year
for which actual data is reported on the most recently filed form FE4-B+ FE-DI
column eight.

(F) Fees for gas and natural gas distribution companies will be based on two factors:

(1) In-state total number of meters in December of the preceding year, as reported to
the commission on form SG-1.

(2) Total in-state sales for the most recent calendar year for which actual data are
reported to the commission on the most recently filed form SG-1.

(G) Annual fees for gas and natural gas distribution companies shall be the sum of the
following charges:

(1) One hundred mills per meter.

(2) Two hundred ninety-seven mills per million cubic feet.
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4901:5-3-03 Calculation of forecast rates of change.

(A) For the purposes of division (D)(3)c)(i) of section 4935.04 of the Revised Code, the
change in the average annual rate of change in the forecasted electric peak loads or
energy delivery shall be calculated by comparing the average annual compound rate
of change of the previous year's long-term forecast with the average annual rate of
change of the current year'’s long-term forecast. The average annual compound rate
of change shall be calculated as the rate of change occurring between year zero and
year ten.

(B) The average annual compound rate of change in electric energy delivery for a given
forecast shall be calculated as the rate of change occurring between year zero and
year ten. For EBPUs—¢lectric utilities, the rate of change shall be calculated based
upon the %etal—gg_t_energy—eelum for load on form F&-%ehm—mght—lﬁ-fem

................
- ey

(C) The average annual compound rate of change in electric peak loads for a given
forecast shall be calculated as the rate of change occurring between year zero and
year ten. The greater of winter or summer internal load shall be used to determine
average anmual compound rate of change. For EPWselectric utilities, the rate of

change shall be based upon EDU-system-the electric utility's forecast of its seasonal
peak load demand fereeasa—m Ohio as repgmg on form FE4—D§-—H-‘—£95&-FE4—D§-:&

forecastFE-D3.

(D) For the purposes of division (D)(3X¢)(i) of section 4935.04 of the Revised Code, the
change in the average annual rate of change in the forecasted gas consumption shall
be calculated by comparing the average annual compound rate of change of the
previous year's long-term forecast with the average annual compound rate of change
of the current year's long-term forecast. The average annual compound rate of
change shall be calculated as the rate of change occurring between year zero and
year ten.

(E) The average annual compound rate of change in gas consumption for a given forecast
shall be calculated as the rate of change occurring between year zero and year ten, as
reported in the sum of column ten, total consumption, of form FG1-1 plus column
four, total volumes transported by respondent for on-system customers, of form FG1-
6.
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4901:5-5-01 Definitions.

(A) "ATC" means available transfer capability-an

- - -~ )
)

sesas_defined by the regional

-, aac LI
(e - v - “ v -

reliability organization standards.

(B) "Alternative energy resource” has the meaning set forth in division (A)(1) of section
4928.64 of the Revised Code.

(C) "Available system capability” means the instaled capability of all generating units on
the utility system plus firm purchases.

(D) "Capability” means the net seasonal demonstrated rating of generating equipment, as

efined by the regional religbility organization reliability standards.

(E) "Certified territory" means the service area established for an electric supplier under
sections 4933.81 to 4933.90 of the Revised Code.

(F) Demand-side management" means those programs ot activities that are designed to

modify the magnitude and/or patterns of electricity consumption in a utility's service
atea by means of equipment installed or actions taken on the customer's premises.

the owner of a major utility facility as defined in section 4935.04 of the Revised
Code.
EXH) "EEF-means—Edison—electric—institute"Energy-price

calculated or observed effect on peak load, load shape, or energy consumption
resulting from changes in the retail price of electricity or other fuels.

&)1} "Forecast year," "year of the forecast,” or "year zero" means the year in which the
forecast is filed.

¢E)(J) "Forecast period” means year zero through year ten.
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B} K) "Integrated operating system" means a group of electric transmission owners or -
EDbUs-clectric utilities who are members of a jointly or commonly operated system
as a single entity.

(L) "Inteprated resource plan” means that plan or program, established by a person
subject to the requirements of this chapter, to furnish electric energy services in a
cost-effective and reasonable manner consistent with the provision of adequate and
reliable service, which gives appropriate consideration to supply- and demand-side

t

resource d transmission istribution _invest meetin e s

pmrojected demand and energy requirements.

(M) "Internal load" of a system means the summation of the net output of its generators
plus the net of interconnection receipts and deliveries.

(N)_"Interruptible load” means load that can be curtailed or reduced at the supplier's
discretion or in accordance with a contractual agreement.

€6)(Q) "Load” means the amount of power needed to be delivered at a given point on an
electric system,

(P) "Load modification" means the impact of a demand-side management energy
efficiency, demand reduction, price responsive demand, or demand response
program desipned to_influence customers' patterns of electricity use in order to
modify the utility’s load shape.

(Q) "Load shape" means the distribution of a utility's total electricity demand measured

over time, usually expressed as a curve which plots megawatts supplied against time
f occurrence, and illustra e varyin itude of the load during that time

period.

{R) "Mative Joad" of a system means the internal load minus interruptible loads.
S

a utility's system. but is not exclusively owned by an electric utility.

€41 "Peak demand” or "peak load" means the electric transmission ewnes-owner's or -
EbUs-glectric_utjlity's maximum sixty-minute integrated clock hour native-load—
predicted {or actualy Joad for the year.

6—)(__)_ i 3 -85 eH FHERRS-tHREe-EeOYERBY :."2,; “‘-."' “s 3 ::.”"..":" g oy
()i renders-service RO1esaieo BG4 H F8 £ "E!:icg !QSQQHSiVB
demand” means the predictable response to changes in wholesale electricity prices of

glectricity demand by consumers who are served at retail rates or prices that can vary

based on wholesale electricity prices or market conditions.

) ORIt CHe
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(V) "Renewable energy resource” has the meaning set forth in division (A)33) of section
4978 01 of the Revised Code,

(W) "Reporting person” means any person requited to file a long-term forecast report
under section 4935.04 of the Revised Code.

(X) "Supply-side resources” mean those resources that directly increase the amount of
electricity available for consumption in a utility's certified territory.

&(Y) "Transfer capability,” means the eapabﬂt-y—-abﬂlty of the e!eema—transmlssmn
owneror-EDU's owner's system to delive; transfer-powe: : :
receipis-to-all-delivery-peintsmove power over 1ts system to another mteroonnected
transmission system or_distribution utility while meeting _all national standard
reliability requirements.

Ce*a—netghbeaﬂg—eea&el—asea)as deﬁned by the reg;onal rellgblhu o;;gang_ug
standards and is the measure of the ability of the interconnected electric systems 1o

reliably move or transfer power from one area to another over all fransmission lines
or paths within the interconnected electric systems.
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4901:5-5-02 Purpose and scope.

A) This chapter specifies Lhe Te rtm requirements for long-term forecast 1 iled

Administeative Code.

(B) Unless otherwise directed by the commission. all reports shall be filed using such
forms as mav be posted on the commission's web site. Such forms may be change

without further commission entty and each reporti erson_shoul
commission's web site to obtain the current forms before filing a report.

C) The commission may, upon an application or a ion filed waive

requirement of this chapter, other than a requirement mandated by statute, for good
cause shown,




##% DRAFT — NOT FOR FILING ***

4901:5-5-03 Forecast report requirements for electric utilities and transmission
owners.

(A) Summary of the long-term forecast report.

The long-term forecast report shall contain a summary describing the electric utiljty’

forecast of loads the resou t_that lo nd shall incl at
minimum;

(1) The planning objectives.

2 A sumy of its forecasts of ener eak load d he ke

assumptions or projections underlying these forecasts.

3) A description of the process by which the energy and load_fi 15 WerH
developed.

(B) General guidelines. The following guidelines shall be nused in the preparation of the
forecast:

(1) The forecast must be based upon independent analysis by the reporting electric
transmission owner or electric utility. '

(2) The forecast may he based on those forecasting methods that yield the most
useful results to the electric transmission owner or electric utility.

(3) Where the required data have not been calculated directly, relevant conversion
factors shall be displayed.

(C) Special subject areas.
(1) The following matters shall specifically be gdmsgg;

(2) A description of the extent to which the reporting electric transmission owner
or_electric utility coordinates its load and resource forecasts with those of

other systems such as affiliated systems in a holding company group,
associated systems in an integrated operating system or other coordinati

organizations. or other neighboring systems

(b) A description of the manner in which such forecasts are coordinated, and any
problems experienced in efforts to coordinate forecasts.

(c) A brief description of any polls, surveys, or data-gathering activities nsed in
preparation of the forecast,
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(2) No later than six months prior to the required date of submission of the forecast.
the commission may supply the reporting electric transmission owner or electric
utility:

(2) Copies_of appropriate commission or other state documents or public
statements _that _include the state energy policy for consideration in

preparation of the forecast.

(b) Such current energy policy changes or deliberations, which, due to their
immediate significance. the commission determines to be relevant for
specific_identification in_the forecast (including but not limited to new
legislation, regulations, or adjudicatory findings). The repoiting person

shall provide a discussion of the impacts of such factors w it ha
taken these factors into account,

(3) Existing energy efficiency, demand reduction, and demand response programs
and policies of the reporting person, which support energy conservation and load
modification. shall be described along with an estimate of their impacts on
energy and peak demand and supply resources.

(4) Energy-price relationships:

a) To the extent possible, identify the relationship between pric €
consumption and describe how such changes are accounted for in_ the
forecast.

To the extent possible, specify a demand function that will or cai sed to
identify the relationship between dvnamic retail prices an i

which captures the impact of price responsive demand.

A description of, and_justi ion_for, t hodologi fi
determining such energy-price relationships shall be included.

(D) Forecast roumentanon The purpose of the documentatxon section of the rep_ort is to

components of the forecast documentati mclud :

(1) A description of the forecast methodology employed, including:

(2) Overall methodological framework chosen.

b)_Specific analvtical technigues their se, and the fo

component to which they are applied.

forecast.
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(d) Where statistical technigues have been used:
(i) All relevant equations and data.
(ii) The size of the standard error of the estimate, and the size of the

forecasting_ertor, associated with each relevant forecasting model

equation, this_information shall be included for each forecast at the
bottom of forms FE-D1 to FE-D6.

(iii) A description of the technique.
(iv) The reason for choosing the technique.
(v) Identification of significant computer software used.

(e) An explanation of how controllable and interruptible loads are forecasted and
how they are treated in the total forecast.

() An identification of load factors or other relevant conversion factors and a
description of how they are used within the forecast.

{g) Where the methodology for any sector has changed significantly from the
previous year. a discussion of the rationale for the change.

(a) For each significant gssumption made in preparing the forecasts, include a
discussion of the basis for the assumption and the impact it has on the

forecast results. Give so f the assumption if ot the reporti
person.

b) Identify special informatios i n the fore e, existence of
major planned industrial expansion program in the area of service or other

need determined on a regional basis).

3) Database documentation. The responsibiliti

10 its forecast database are as follows;
(2) The reporting person shall provide or cause to be provided:

i} A brief descriptio data_sets nsed in i forecast, both
internal and external, input and output, and a citation to the sources.

(ii) The reasons for the selection of the specific database used.
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1)) A clear identification of anv significant adjustments made o I t
in order to them for use in the forecast. includi the extent
practicable:

(«) The nature of the adjustment made.
(b] The basis for the adjustment made,
{c) The magnitude of the adjustment.

If a hearing is held on in the current fo

reporting person shall provide to the commission in_electronic formats or
other medium as_the commission directs, all data series. both input and
output, raw and adjusted, and model equations used in the arati
forecast.

(c) The reporting person shall provide to the comimnission., on request:

(i) Copies of all data sets used in making the forecasts, including both raw
and adjusted data, input and output data, and complete descriptions of
any mathematical, technical, statistical, or other model used in
preparing the data.

(ii) A narrative explaining the data sets and any adjustments made with the
data to adapt it for use in the forecast.
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4901:53-5-04 Forecasts for electric transmission owners.

(A) General guidelines.

The electric transmission owner shall provide or cause to be provided data on use
of its transmission lines and facilities.

(1) The forecast shall include data on all existing transmission lines and associated
facilities of one hundred twenty-five kilovolts (kV) and above as defined by the
commission, for year zero to year ten.

2) The forecast shall include data on all planned transmission lines and associated
facilities of one hundred twenty-five kilovolts (kV) and above as well as

substantial planned additions to, and replacement of existing facilities, as
defined by the commission for year zero to year ten.

(3) The reporting electric transmission owner shall be prepared to supply to_the
commission on demand, additional data and maps of transmission lines and

facilities,
(B) Transmission energy data and peak demand forecast forms,

The electric transmission owner's forecast shall be submitted in an electropic form
prescribed by the commission or its staff,

hours/year) data Agugl and iorecast as ehown on form FE-TI The electnc
transmission owner shall indicate the total energy it received from all generating
sour ected to their transmission system within Ohio as well as the 1

energy received from all generating sources connected to their system, They

shall indicate the ¢ enel received at interconnections with other electric

transmission owners within Ohio as well as the total energy received from all ijts
inter ti OnS. The electnc transmxssmn own 1 t

The electric transmission ownet shall report the total energy deliveries for loads
within Ohio as well as to all load deliveries.

2) Electric transmission _owners s file system seasonal peak load

winter seasons as g wp}ay_eg on fonnFE-TZ, covenng both native and mtemal
loads. as defined in the form.

specify in detaxl th etho ‘ mr ' o roduce monthl forecasts of
energy and peak load for the current year and one vear in the future. The
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repotting electric transmission owner shall provide or cause to be provided
monthly information as required on the following forms:

(a) "Total monthly energy forecast” forecast information conceming monthly

nerey forec all be provide w0 n form FE-T3.

(b) "Monthly_internal peak load forecast” forecast information concerning
monthly peak load forecasts shall be provided for two years on form FE-T4.

(¢) "Monthly energy transaction” the reporting electric transmission owner shall
provide or cause to be provided monthly data on all energy received and
delivered for the twelve months of the most recent vear for which actual
data is reported on the forms FE-TS5 and FE-Té6:

(i) On form FE-TS part A, the electric transmission owner shall provide or
cause to be provided monthly data on all energy received under firm
contract and nonfirm contract;

(a) From power plants directly connected to their transmission system.
(k) From other sources.
(c) The total energy received from all sources for the month,

(ii) On form FE-TS part B, the electric transmission owner shall provide or

cause to be provided monthly data on energy delivered under firm and
nonfirm contract for the total system and for deliv ints i

Ohio:
{a) The amount of power delivered to affiliated electric utilities.

(b) The amount of power delivered to other nonaffiliated investor-
owned electric utilities,

¢ e_amount of power deliv 1 ratively ow electric
ount of power delivered to munigi W
utilities.
(e) The amount of power delivered to federal and state electric
2pENCICS.
Th ount of power delive r nondistribution service.

(2) The total amount of power delivered.
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(iii) On form FE-T5 part C, the electric ransmission owner shall provide ot
cause to be provided monthly data on system losses and/or unaccounted
for energy by firm and nonfirm transmission service.

(4) The reporting electric transmission owner shall provide the following data on the
operating conditions of transmission owner's system at the time of y 's
monthly peak for each month during the most recent year on form FE-T6:

{a) The date and time of peak.
(b) The peak MWs.
(c) Any scheduled transmission outages on the system.

d) Any nnscheduled transmission ou system.

(e} Any emergency operating procedures in effect.
(C) The existing transmission system.

1) The reporting ele

brief narrative description of the existing electric transmission system and
identify any transmission constraints and critical contingencies with and without

the power transfers to the neighboring companies detaited in forms FE-T7 and
FE-T8;

(a) A_summary of the characteristics of existing_transmission lines shall be
shown as indicated in form FE-T7, characterisiics of existing transgnission
lines.

(b) A separate listir_lg of substations for each line mcluded m form FE-T7 shall

be shown as indicated in form FE-T8, summary of i

{2) Each reporting electric transmission owner shall provide or cause to be provided
maps of its electric fransmission system as follows:

(a) One schematic map of the transmission network.

(b)_A map showing the actual, physical routing of the transmission lines,

geographic landmarks, major metropolitan areas, and the locatmg of
substati d _generatips plants. interco ts _with _distributi

interconnections with e ission owners

w0 _copies of the map described in paragraph (C)}(2 of this rle, for
commission us a 1:250 scale. The electric_transmission_own
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may jointly grovide one set of mags to meet this reguircmem. Participation
in the commission's joint mapping proiect will mee! irement.

(D) The planned transmission system.
The reporting electric transmission owner shall provide or cause to be provided a

detailed narrative description of the planned electric tmnsnnssmn identify an
transmission_constraints and critical contingencies wi

transfers to the neighboring companies and a description of the plans for
development of facilities for vears zero through ten as follows:

1) Specificatio: lanned transmission lines shall be provided on f FE-
specifications of planned electric transmission lines for:

() New lines requiring new rights-of-way.

(b) Lines in which changes of capacity, either in terms of current, voltage. or
both. are scheduled to take place.

(c) Other changes in transmission lines or rights-of-way, which would be
considered as substantial additions. as defined in rule 4906-1-02 of the
Administrative Code.

(2) A listing of all proposed substations shall be provided in form FE-T10, summary
of proposed substations.

3) The transmission fo s of the planned transmission system
as follows:

a) An overlay to h of the s_required in_par this_rule

showing the plann ission lines station, and generating plants as

they will tie into the existing system; planned lines shall be shown and
identified as such and keyed into form FE-T9, to p_gavxde as cnmglge a

icture of the system as is possible. bined maps showin
and proposed facilities may be substituted for the overlays. lannin,
horizons make it impractical to comply fully with the data requirements of
this rule, as many data as are available shall be provided wi
esti on which additional data will be available,

(b) Two_copies of the above overlay. for commission ugg._, on_a scale of
1:250,000. The electnc transmlmon owners m omﬂ one se! of

mappi ject wi et this requirement.

{E) Substantiation of the planned transmisgion system.
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The reporting electric transmission owner shall submit 2 substantiation of
transmission development plans, including;:

1) Description and transcription digerams of th e case load flow siudies of the
transmission owner's transmission system in Ohio, one for the current year and

one as projected either three or five years into the future, and provide base case
load_flow studies on_computer disks in PSSE or PSLF format along with

transcription diagrams for the base cases.

(2) A tabulation of and transcription diagrams for a representative number of
contingency cases studied along with a brief statements concerning the results.

3) Analysis roposed solutions to problems identified in paragraph 2) of this
rule.

(4) Adeqguacy of the electric transmission owner's transmission system to withstand
natural disasters and overload conditions.

(5) Analysis of the electric transmission owner's transmission system to permit
power interchange with neighboring systems.

(6) A diagram showing the electric transmission owner's import and export transfer
capabilities and identifying the limiting element(s) durin ch_season
reporting period. In addition, the reporting electric transmission owner will

provide a listing of wransmission loading relief (TLR) procedures called during
the last two seasons for which actual data are available. That hstmg may include

onl thos TL led as a res to 2 tra nns'n n_li in

listing shall mclude the maximum level, and the duranon at the maximum level,
and the magnitude (in MW) of the power curtailments.

(1) A description of any studies regarding transmission system improvement,

ncludmg, but not hrmted to, any studies of the pgtentlal for reducmg lme losses,

reSources.
(8) A switching diagram of the transmission network,

(F) Regional and bulk power requirements.

To avoid the inefficiencies associated with having each electric transmissiou owner
report this data, the el ctnc transmlssmn owners may have the re smission

rovided as soon as it becomes avgi . Da rowd to _the comnission

concerning_the electric _transmission owner's existing and planned bulk power
transmission system (two hundred thirty kV and above) shall include the following:
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(2) A plan on the bulk power transmission network of the region in service (total
certified territory of the companies in the region including out-of-state certified
territories) at the ti { 1, including interfaces with adjoining regi

(3) Regional transmission system power interchange matrix,

4) A transmission diagram an wmmary of the load flow i the
bulk power network of the region as it now exists at the ti repotting.

(5) A plan of the bulk power transmission network of the region (including intertics
with adjoining regions) and the general routing of facilities committed or
tentatively projected for service within ten vears, including identification of
principal substations, operating voltages, and projected in-service dates.

{6) A list and diagram showing transmission constrains of the bulk power

ransmission netw including interconnections.

(G) To the extent that information songht in this rule contains critical energy
infrastructure, the reportin n_ shall provide such _information to

commission’s staff but redact all such information before filing in the case docket.
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4901:5-5-05 Energy and demand forecasts for electric utilities.

(A) General guidelines.
{1) The rcp_ortmg person shall provide or cause to be provided data on the use of the

electric utility's distribution lines and facilities

(2) The reporting person shall specify in detail the methodology employed to
produce monthly forecasts of energy and peak load for the current year and one
vear in the future.

3) The reporting person shall. upon uest, supply to the commission wi
additional dara and maps of distribution lines and facilities.

(B) Distribution energy data and peak demnand forecast forms,

The distribution forecast shall be submitted in an electronic form prescribed b
commission or its staff.

(1) Each electric utility shall file a cerified temtogg energy forecast (megawatt-
hours/year). Each electric utility operating in Ohio shall furnish completed sets
of FE-D1 and FE-D2 forms:

(a) FE-D1 shall contain data for only the Ohio portion of the repotting electric
utility's total certified territory.

(b) Electric utilities that are members of an inteprated operating system and
0 on a system basis shall also file FE-D2 for the i system.

(2) Each electric utility shall file Ohio and system seasomal peak load demand
forecasts: Actual and forecast systemn peak demand levels for surnmer and
winter seasons as displaved on forms FE-D3 and FE-D4, as follows:

(a) FE-D3 shall contain data for only the Ohio portion of the reporting electric
utility's total certified territory.

(b)_Electric utilities that are members of an integrated operating system and
rated on a system basis shall also file form FE-D4 for the integrat
system.
3} M fi ts of energy a loads.
The electric utility shall specify in detail the methodology employed to uce

monthly forecasts of energy peak load and resources for the current year and one
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year in the future. The reporting electric utility shall provide or cause to be
provided monthly information as required on the following forms:

(a) From FE-D3J, monthly net energy for load forecast,
(b) Form FE-D6, monthly native and internal peak load forecasts.

C) Substantiation of the planned distribution system.

The reporting electric _utility shall submit a substantiation of distribution
development plans, including:

1) Load flow or other system analysis by voltage class of the electric utility’

distribution system performance in Ohio, that identifies and considers each of
the following:

! a) Any thermal overloading of distribution circuits and equi nt.

(b) Any voltage variations on distribution circuits that do not comply with the
current version of the American National Standard Institute (ANSD
standard C84.1, electric power systems and equipment voltage ratings or
standard as later amended.

2) Analysis and consideration of osed solutions to probl identified in

! paragraph (CY(1) of this rule.

(3) Adequacy of the electric utility distribution system to withstand natural disasters
and overload conditions.

Analysis and consideration of any studies re ing distribution_ svyste
improvement, including, but not limited to. any studies of the pot

reducing line losses, thermal loading and low voltage or any other problems. and
for improving access 1o alternative resources. '

5) A switching dia of circuits less th bhundred tw. -five kV that are not
radial.



*¥* DRAFT — NOT FOR FILING ***

4901:5-5-06 Inteprated resource plans for electric utilities,

(A) The integrated resource plan shall contain a narrative discussion and analysis of:

1) Anticipated technological ¢ es which may be ex to_influence the
reporting person's generation mix, use of energy efficiency and peak-demand
reduction programs, availability of fuels, type of generation. use of alternative
energy resources pursuant to section 4928.64 of the Revised Code or techniques
used to store energy for peak use.

(2) The availability and potential development of alternative energy resources
pursuant to section 4928.64 of the Revised Code for generating electricity.

(3) Research, development, and demonstration efforts relating to alternative energy
resources, _including expenditure _information and description of specific
investigations, and the nature and timing of anticipated results of these
investigations. :

4) The impact of environmental regulations on generating capacity, cost
reliability, _including precise quantitative estimates and/or historical data

ursuant to_division (BY2Xb or (BY2Xc) of section 492 the
Revised Code.

5) Textual material not specifically required but of im ource
forgcast of the r ing utili included in the a riate section.

(B) Existing penerating system description.
(1) The reporting person shall provide a brief summary narrative of the existing

electric generating svstem (which i iled in h (E}1) of this rule). I
a bearing is to be held on the forecast in the current vear, the reporting person
shall s it to the ¢ ission with its long- icipated
operating, maintenance, and fuel expense of each unit for each year of the
forecast period. The commission may make exceptions to this X} I
good cause.

(2) A summary of the pooling, mutual assistance, and all agreements for purchasing
from and selling power and energy to other utilities or nonutility generators,
including costs and amounts. shall be p_mvxded and reconciled with the

information required in para h 2} o le

(C) Need for additional electricity resource options.
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(1) The reporting person shall describe the procedure followed in determining the
need for_additional electricity resource options. All major factors shall be
discussed, including but not limited to:

(a) System load profile.

(b) Maintenance requirements of existing and planned units.
(c) Unit size and availability of existing and planned units,
(d) Forecast uncertainty.

(e) Electricity resource option uncertainty with respect to cost. availability,
commercial in-service dates, and performapce.

(f) Lead times for construction or implementation of planned electricity resource
options.

(g) Power interchange with other electric systems. including consideration of the
ability to sell power.

(h) Price responsive demand and price elasticity, including, but not limited to,
the value of lost load assessments due to the voluntary implementation of
time differentiated pricing.

(i) Regulatory climate,
(i) Reliability criteria, including a discussion and analysis of .the reporting

erson's reli influencing their selection. includin
but not limited to:

(i) Reliability measures used and factors including the selection.

i1} Engineeri

(iii) Economic analysis performed.

(D) Integrated resource plan,
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(1) This paragraph_shall include the electric utility’s projected mix of resource
options to_meet the base case projection of peak demand and total energy
requirements.

2) A discussion _of the electric utility's projected system reliability shall be
presented. It shall include:

(a) A discussion of the future adequacy of the electric utility’s projected system

in both the short- and long-term.

(b) A discussion of the future adequacy of fuel supplies in both the short- and
long-term. Additionally, the reporting person shall provide, for the forecast
period, a description of its overall fuel procurement policies and procedures,

A _description of the system's fuel requi nts, the system's c
source o supply, an entage of fuel su under contract shall
be included.

3) The electric utility shall demonst the cost-effectiveness of the plan thro a

comparison over the ten-year forecast horizon of the revenue requirement and
rate impacts of the selected plan and alternative plans evaluated. The selection
of the plan shall demonstrate adequate consideration of the risks, reliability, and
uncertainties associated with the person's selected plan and alternative plans, and
of ather factors the electric utility deems appropriate.

4) The methodol for arriving at the plan must b ined and described.

The description must be sufficiently explicit, detailed and complete to allow the

commission and other knowledgeable parties to understand how the assessment
was conducted. This description shall also include:

() A general discussion of the decision-making process, criteria, and standards
employed by the electric ntility as it relates to the development of the
integrated resource plan.

(b) A discussion of how the plan is consistent with the overall planning
objectives of paragraph (A) of rule 4901:5-5-03 of the Administrative Code.

¢) A discussion of key assumptions i ts used in deve the
inte Ies |
(3) The reporting person shall provide information sufficient for the commission to
deterimine the reasonabl f the integrated reso 1 IS ining the
reasonableness of an integrated resource t mmission will consider:

(a) The adequacy, reliability, and cost-effectiveness of the plan.
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b) Whether the methodology used to develop the plan evaluates demand-side

management programs and nonelectric utility generation on both sides of
the meter in a_manner consistent with electric utility's generation and other
electricity resource options. At a minimum, the total resource cost test as
defined in rule 4901:1-39-01 of the Administrative Code, should be used to
determine the cost-effectiveness of demand-side management programs,

{(c) Whether the plan gives adequate consideration to the following factors:

(i) _Uncertainty in load forecasts and electricity resource option cost
availability, and performance estimates.

(ii) Potential rate and customer bill impacts of the plan.
(iii) Environmental impacts of the plan and their associated costs.

(iv) Other significant ecopomic impacts and their associated costs.
(v) Impacts of the plan on the financial status of the company.

(vi) Other strategic considerations including flexibility, diversity, the size
and lead time of commitments, and lost opportunities for investment,

(vii) Equity among customer classes.
(viii) The impacts of the plan over time.
(d) Such other matters the commission considers appropriate.

E) Electricity resource forecast forms. The e icit ource i 1
submitted in an electronic form prescribed by the commission or its staff.

1 Form FE-R1, ' mhl Forecast of Elec U ity's Oh 0 ice Area Peak
Forecast mformatlon concernin monthl loads and resources shail vi d
for two years on form FE-R1.

(2) Form FE R2. "Monthly Forecast of S)@;em Peak Loag and gggg; ces Dedicated
y Peak g : erning monthl ads

for 2 indicated in Form TE-R3: "Su of Existi
Facilities for the System.”
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(4) Long-term forecast requirements. The reporting person shall provide a ten-vear
forecast which shall identify the electricity resource options (including
urchased power) expected to be needed to t forecast system load levels
identified in the peak load demand forecast. The following forms shall be
provided.

(2) Form FE-R4: "Actual Generating Capability Dedicated to Meet Ohio Peak
Load."

(b) Form FE-RS: "Projected Generating Capability Changes To Meet Ohio Pesk
Load." A summary and reconciliation of the information given in form FE-
R10 shail be provided by the completion of form FE-RS.

{¢) Form FE-R6: "Electric Utility's Actual and Forecast Chio Peak Load and
Resources Dedicated to Meet Ohio Peak Load.” Actual forecast

information_concemning summer seasonal loads and resources shall be
S provided for years minus five through ten on form FE-R6.

d) Form FE-R7: "Actual and Forecast Svystem Peak load and Res
Dedicated to Meet System Peak Load." Actual and forecast information

concerning summer seasonal loads and resources shall be provided for years
minus five through ten on form FE-R7.

(e) Form FE-R8: "Electric Utility's Actual and Forecast Ohio Peak Load and
Resources Dedicated to Meet Ohio Peak Load." Actual and forecast

information concerning winter seasonal loads sources _shall

provided for vears minus five through ten on form FE-R8.

(H Form FE-R9: "Actial and Forecast System Peak lLoad and Resources
Dedicated to Meet System Peak [oad." Actua f t_information

concerning winter seasonal loads and resources shall be provided for years
minus five through ten on form FE-R9.

(5) Plans for development of facilities in the forecast period. Information regarding
new generating capacity shall be provided for each planned facility on form FE-
R10: "Specifications of Planned Electric Generation Facilities.”

a)} All info ion on facilities which will commence opera ing the

forecast period and facilities on which construction will commence during
the forecast period shall be displayed.

(b) Each applicable facility shall be keved to the capacity increases summarized
in form FE-RS, indicating the amount and timing of additional genergting
capability provided.



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

5. As it relates to the pre-filed direct testimony of Kroger witness Kevin Higgins, please provide the
following information:

a)

b)
c)

d)
€)

f)
g)

h)
i)

k),
k)

Page 1, line 13: please list and provide addresses for each of the 26 stores and other
facilities referenced.

Page 1, line 19: please state when Mr. Higgins completed the coursework for his Ph.D.
Page 2, lines 15 to 21: please provide copies of all of Mr. Higgins' prior testimony given
on the subject of energy efficiency.

Exhibit KCH-2: please provide a copy of the spreadsheet that supports Exhibit KCH-2,
with all equations in the appropriate cells.

Exhibit KCH-2: please provide the derivation of the kWh and kW values employed on
lines 1 and 2.

Exhibit KCH-2: please provide the derivation of the avoided cost per kWh on line 3.
Exhibit KCH-2: please provide the derivation of the program costs on line 5 and the
incentive on line 6.

Exhibit KCH-2: please provide the derivation of the lost margin per kWh on line 10.
Exhibit KCH-2: please provide the derivation of the program costs on line 5 and the
incentive on line 6.

Page 8, lines 12 to 14: please provide the derivation of the 24% after tax return on equity.
Page 10, lines 9-14: Mr. Higgins states that Kroger is "very active in pursuing DSM
activities;" please provide a list of all DSM and energy efficiency measures being
implemented by Kroger, including the cost of each measure and the projected kWh
savings of each measure, for each of the 26 stores and other facilities listed in response to
question 5.a. above.

Respondents: Kevin Higgins and Neal Townsend

RESPONSE:

a)
b)

This information is already in the possession of Duke Energy Kentucky.
1981.
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g)

h)

i)

k)

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

Please see CD labeled “Attachments to Kroger Response to Duke Set 1, Interrogatory
No. 5(c).” Note that Mr. Higgins has not been able to locate a copy of his 1985 testimony
on this topic filed before the Utah Public Service Commission in Case No. 84-999-20.

If a copy can be located, this response will be supplemented.

Please see Kroger’s Response to Duke Set 1, Data Request No. 5.

The kW values on Line 1 are derived values based on a Benefit/Cost ratio of 3.57 (Line
7), given the avoided costs and program costs assumed in the analysis. The kWh on Line
2 are calculated using a 48.6% load factor.

The avoided costs on Line 3 were determined from the Total Conservation for Non-
Residential Customers summary on Duke Attachment RGS 3.

The program cost on Line 5 is an assumed illustrative cost as stated on pages 6-7 of Mr.
Higgins’ direct testimony. The 20% incentive value on Line 6 is also an assumed
incentive value presented for illustration purposes.

The derivation of the lost margin costs on Line 10 is derived from the Total Non-
Residential summary on Duke Attachment RGS 3.

See response to g) above.

The 24% after tax return estimate was derived by subtracting an estimate of the weighted
cost of long-term (2.474 %) and short-term (.436%) debt from Duke’s requested 15%
after tax return on investment (ROI) and dividing the result by the estimated of the equity
capital structure weight (50.88%). These estimated values were taken from Duke
Kentucky’s last rate case (Case No. 2006-00172). This derivation is shown below.

ROE = [15.0%-2.474%-0.436%] + .5088
ROE = 23.8%

The information is not available in the form requested. Please see Attachment to Kroger
Response Duke Set 1, Interrogatory No. 5(k) for an overview of Kroger’s DSM and
energy efficiency efforts. [CONFIDENTIAL - FILED UNDER SEAL]
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RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

6. Please identify all documents or other evidence that Kroger may seek to introduce as exhibits in
any proceeding in this matter.

Respondent: Kurt J. Boehm, Esq.

RESPONSE:

Kroger has yet to identify any additional exhibits it intends to introduce in proceedings in this matter.
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RESPONSES OF THE KROGER CO.
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7. Please explain whether Mr. Higgins believes the Kentucky Public Service Commission can
"extend the opt-out provision applicable to the Company's Demand-Side management (“DSM”)
programs to include customers with aggregate loads over 25 million kilowatt hours per year.

Respondent: Kevin Higgins

RESPONSE:

Mr. Higgins is not an attorney, but is not aware of any prohibition that would prevent the Kentucky
Public Service Commission from taking such an action.
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DATA REQUESTS

Duke Energy Kentucky requests that Kroger produce the following documents:

1. Any and all documents identified or referenced in response to any of the foregoing
Interrogatories.

Respondent: Kevin Higgins
RESPONSE:

Any referenced documents are provided as part of the responses to these discovery requests or are part
of Duke Energy Kentucky’s filing.

-10 -
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2. Any and all documents that contain any information used, reviewed, or referenced in preparing
Kroger's responses to any of the foregoing Interrogatories.

Respondent: Kevin Higgins

RESPONSE:

Please see Response to Data Request 1.

211 -
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3. Any and all documents that Kroger may introduce as exhibits at any hearing in this matter.

Respondent: Kurt J. Boehm, Esq.

RESPONSE:

Kroger has yet to identify the exhibits it will introduce at the hearing.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

4. Copies of all work papers and calculations Mr. Higgins has performed in developing his
testimony in Case No 2008-00495.

Respondents: Kevin Higgins and Neal Townsend

RESPONSE:

Please see Kroger’s response to Duke Set 1, Data Request No. 5.

-13 -



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

5. Please provide in electronic form, with active formulas, Attachment KCH-2, Page 1 of 1

Respondents: Kevin Higgins and Neal Townsend

RESPONSE:

Please see the Confidential Attachment to Kroger Response to Duke Set 1, Data Request No. 5.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

6. For each person identified in response to Questions 2 and 3, above, please
(a) Produce his or her CV;
(b)  Provide a list of all cases related to energy efficiency in which he or she has testified;
(©) Produce transcripts of all such testimony; and
(d)  Produce all documents sent to or received from such person by Kroger.

Respondents: Kevin Higgins, Neal Townsend, Kelly Francone, and Oliwia Smith

RESPONSE:

(a)

(b)

Mr. Higgins’ CV is attached to his direct testimony as Attachment KCH-1. For the CVs
of Neal Townsend, Kelly Francone and Oliwia Smith, please see Attachments 1-3 to
Kroger Response to Duke Set 1, Data Request No. 6(a).

Kevin Higgins:

“In the Matter of the Application of Arizona Public Service Company for a Hearing to
Determine the Fair Value of the Utility Property of the Company for Ratemaking
Purposes, to Fix a Just and Reasonable Rate of Return Thereon, to Approve Rate
Schedules Designed to Develop Such Return,” Arizona Corporation Commission, Docket
No. E-01345A-08-0172.

“In the Matter of the Application of Columbus Southern Power Company for Approval of
Its Electric Security Plan; An Amendment to Its Corporate Separation Plan; and the Sale
of Certain Generating Assets”, Public Utilities Commission of Ohio, Case No. 08-917-
EL-SSO; “In the Matter of the Application of Ohio Power Company for Approval of Its
Electric Security Plan; and an Amendment to Its Corporate Separation Plan,” Case No.
08-918-EL-SSO.

“Portland General Electric General Rate Case Filing,” Public Utility Commission of
Oregon, Docket No. UE-197.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

“In the Matter of the Application of Public Service Company of Colorado for Authority
to Implement an Enhanced Demand Side Management Cost Adjustment Mechanism to
Include Current Recovery and Incentives,” Colorado Public Utilities Commission,
Docket No. 07A-420E.

“An Investigation of the Energy and Regulatory Issues in Section 50 of Kentucky’s 2007
Energy Act,” Kentucky Public Service Commission, Administrative Case No. 2007-
00477.

“Joint Application of Questar Gas Company, the Division of Public Utilities, and Utah
Clean Energy for the Approval of the Conservation Enabling Tariff Adjustment Option
and Accounting Orders,” Utah Public Service Commission, Docket No. 05-057-T01.
“In the Matter of Northern States Power Company d/b/a Xcel Energy for Authority to
Increase Rates for Electric Service in Minnesota,” Minnesota Public Utilities
Commission, Docket No. G-002/GR-05-1428.

“In the Matter of the Investigation of the Reasonableness of the Rates and Tariffs of
Mountain Fuel Supply Company,” Utah Public Service Commission, Case No. 89-057-
15.

“In the Matter of the Investigation of Demand-Side Alternatives to Capacity Expansion
for Electric Utilities,” Utah Public Service Commission, Case No. 84-999-20.

Neal Townsend: Not applicable.
Kelly Francone: Not applicable.
Oliwia Smith: Not applicable.

(©) The requested transcripts are not in Mr. Higgins’ or Kroger’s possession.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

(d) Kevin Higgins: See Confidential Attachments 1-2 to Kroger Response to Duke Set 1,
Data Request No. 6(d).”
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NEAL TOWNSEND
Senior Consultant, Energy Strategies, L.L.C.
215 S. State Street, Suite 200
Salt Lake City, UT 84111
(801) 355-4365

Vitae
PROFESSIONAL EXPERIENCE
Senior Consultant, Energy Strategies, L.L.C., Salt Lake City, Utah, January 2003 to present. Responsible for
conducting investigations and analyses to support energy-related economic and policy analysis, regulatory

intervention, and strategic negotiation on behalf of industrial, commercial, public sector interests, and independent
power producers. Previously Consultant, May 2001 to December 2002.

Rate Analyst, Utah Division of Public Utilities, Salt Lake City, Utah, 1997 to 2001. Responsible for providing
written and oral testimony before the Utah Public Service Commission, analyzing and operating of computer models
used in utility proceedings, participating in settlement negotiations among parties in various utility proceedings,
providing technical and engineering expertise and analysis of utility issues, and assisting legal counsel in reviewing
issues and case preparation.

Graduate/Research Assistant, University of New Mexico, Albuquerque, New Mexico, 1995 to 1996. Responsible
for designing spreadsheets to evaluate accounting data in the electric power generation, health care, and service
industries.

Systems Engineer, Morton Thiokol, Inc., Brigham City, Utah, 1985 to 1989. Responsible for developing process
control procedures used during inspection, evaluation, and improvement of NASA's Redesigned Space Shuttle
Rocket hardware, preparing preliminary design data, reports and presentations to support corporate marketing
efforts, providing technical expertise as a member of Space Shuttle Challenger Failure Investigation Team, and
developing computer models to simulate actual Space Shuttle and other rocket ascent performance.

Assistant Engineer, Schafer Engineering, Dallas, Texas, Summer 1982, 1983, 1984 and Spring/Summer 1985.
Responsible for gathering oil and gas well exploration and production data, performing exploration and production

performance calculations, and preparing information for economic analysis of producing wells and drilling
prospects.

EDUCATION

Masters of Business Administration, University of New Mexico, Albuquerque, New Mexico, 1996. GPA 4.0.
Concentration: Management of Technology.

Weber State University, Ogden, Utah, 1994.
Texas Tech University, School of Law, Lubbock, Texas, 1989-1990.

Bachelors of Science in Mechanical Engineering, University of Texas at Austin, Austin, Texas, 1984. GPA 3.5.
Honors Graduate. Technical Option: Energy and Fluid Systems Analysis.

AFFILIATIONS AND HONORS

Morton Thiokol Employee Pro Award, Tau Beta Pi Engineering Honor Society, Pi Tau Sigma Engineering
Fraternity, Phi Eta Sigma Honor Society, Golden Key Honor Society, and several scholarships



EXPERT TESTIMONY

“In the Matter of the Application of Consumers Energy for Authority to Increase its Rates for the Generation and
Distribution of Electricity and Other Relief”, Michigan Public Service Commission, Case No. U-15645. Direct
Testimony filed April 27, 2009. Rebuttal Testimony filed May 18, 2009.

“In the Matter of the Application of PacifiCorp for Approval of an IRP Based Avoided Cost Methodology for QF
Projects Larger than 1 Megawatt”, Utah Public Service Commission, Docket No. 04-035-14. Direct Testimony filed
July 29, 2005. Surrebuttal Testimony filed September 19, 2005.

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric
Service Regulations”, Utah Public Service Commission, Docket No. 04-035-42. Direct Testimony filed December
3,2004.

“In the Matter of the Application of Questar Gas Company for an Increase In Rates and Charges”, Utah Public
Service Commission, Docket No. 01-035-01. Direct Testimony filed April 19, 2000.

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric
Service Regulations”, Utah Public Service Commission, Docket No. 99-035-10. Direct Testimony filed February 4,
2000 and February 8, 2000. Surrebuttal Exhibits filed April 7, 2000.

“In the Matter of the Application of Questar Gas Company for Approval of a Natural Gas Processing Agreement”,
Utah Public Service Commission, Docket No. 98-057-12. Direct Testimony filed April 1, 1999.

REGULATORY INVESTIGATIONS AND ANALYSES

“In the Matter of the Application by Nevada Power Company d/b/a NV Energy, filed Pursuant to NRS§704.110(3)
and NRS §704.110(4) for Authority to Increase Its Annual Revenue Requirement for General Rates Charged to All
Classes of Customers, Begin to Recover the Costs of Acquiring the Bighorn Power Plant, Constructing the
Clark Peakers, Environmental Retrofits and Other Generating, Transmission and Distribution Plant Additions, to
Reflect Changes in Cost of Service and for Relief Properly Related Thereto, Public Utilities Commission of Nevada,
Docket No. 08-12002.

“Verified Petition of Duke Energy Indiana, Inc. Requesting the Indiana Utility Regulatory

Commission to Approve an Alternative Regulatory Plan Pursuant to the Ind. Code 8-1-2.5, Ef Seq., for the
Implementation of an Electric Distribution System “SmartGrid” and Advanced Metering Infrastructure, Distribution
Automation Investments, and a Distribution Renewable Generation Demonstration Project and Associated
Accounting and Rate Recovery Mechanisms, Including a Ratemaking Proposal to Update Distribution Rates
Annually and a “Lost Revenue” Recovery Mechanism, in Accordance with Ind. Code 8-1-2-42(a) and 8-1-2.5-1 Et
Seq. and Preliminary Approval of the Estimated Costs and Scheduled Deployment of the Company’s SmartGrid
Initiative,” Indiana Utility Regulatory Commission, Cause No. 43501.

“In The Matter of the Application of Duke Energy Ohio for an Increase in Electric Distribution Rates,” Public
Utilities Commission of Ohio, Case No. 08-709-EL-AIR; “In the Matter of the Application of Duke Energy Ohio for
Tariff Approval,” Case No. 08-710-EL-ATA; “In the Matter of the Application of Duke Energy Ohio for Approval
to Change Accounting Methods,” Case No. 08-711-EL-AAM.

“In The Matter of the Amended Application of Rocky Mountain Power for Approval of a General Rate Increase of
Approximately $28.8 Million per Year (6.1 Percent Overall Average Increase)”, Wyoming Public Service
Commission, Docket No. 20000-333-ER-08.

“In the Matter of the Application of Dayton Power and Light Company for Approval of Its Electric Security Plan,”
Public Utilities Commission of Ohio, Case No. 08-1094-EL-SSO; “In the Matter of the Application of Dayton
Power and Light Company for Approval of Revised Tariffs, Case No. 08-1095-EL-ATA; “In the Matter of the
Application of Dayton Power and Light Company for Approval of Certain Accounting Authority Pursuant to Ohio



Rev. Code §4905.13,” Case No. 08-1096-EL-AAM; In the Matter of the Application of Dayton Power and Light
Company for Approval of Its Amended Corporate Separation Plan, Case No. 08-1097-EL-UNC.

“Application of Oncor Electric Delivery Company LLC for Authority to Change Rates,” Public Utility Commission
of Texas, SOAH Docket No. 473-08-3681, PUC Docket No. 35717.

“In the Matter of the Application of Columbus Southern Power Company for Approval of Its Electric Security Plan;
An Amendment to Its Corporate Separation Plan; and the Sale of Certain Generating Assets”, Public Utilities
Commission of Ohio, Case No. 08-917-EL-SSO; “In the Matter of the Application of Ohio Power Company for
Approval of Its Electric Security Plan; and an Amendment to Its Corporate Separation Plan,” Case No. 08-918-EL-
SSO.

“Application of Louisville Gas and Electric Company for an Adjustment of Its Electric and Gas Base Rates,” Kentucky
Public Service Commission, Case No. 2008-00252.

“Application of Kentucky Utilities Company for an Adjustment of Base Rates,” Kentucky Public Service Commission,
Case No. 2008-00251.

“In the Matter of the Application of Idaho Power Company for Authority to Increase its Rates and Charges for
Electric Service,” Idaho Public Utilities Commission, Case No. IPC-E-08-10.

“In the Matter of the Application of Rocky Mountain Power for Authority to Increase its Retail Electric Utility
Service Rates in Utah and for Approval of its Proposed Electric Service Schedules and Electric Service
Regulations,” Utah Public Service Commission, Docket No. 08-035-38.

“In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The
Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the
Form of an Electric Security Plan,” Public Utility Commission of Ohio, Case No. 08-935-EL-SSO.

“In the Matter of the Application of Westar Energy, Inc. and Kansas Gas and Electric Company for Approval to
Make Certain Changes In Their Charges for Electric Service,” State Corporation Commission of Kansas, Docket
No. 08-WSEE-1041-RTS.

“In the Matter of Appalachian Power Company’s Application for Increase in Electric Rates,” Virginia State
Corporation Commission, Case No. PUE-2008-00046.

“In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The
Toledo Edison Company for Approval of a Market Rate Offer to Conduct a Competitive Bidding Process for
Standard Service Offer Electric Generation Supply, Accounting Modifications with Reconciliation Mechanism and
Tariffs for Generation Service,” Public Utility Commission of Ohio, Case No. 08-936-EL-SSO.

“In the Matter of the Application of Arizona Public Service Company for a Hearing to Determine the Fair Value of
the Utility Property of the Company for Ratemaking Purposes, to Fix a Just and Reasonable Rate of Return Thereon,
to Approve Rate Schedules Designed to Develop Such Return,” Arizona Corporation Commission, Docket No. E-
01345A-08-0172.

“Verified Joint Petition of Duke Energy Indiana, Inc., Indianapolis Power & Light Company, Northern Indiana
Public Service Company and Vectren Energy Delivery of Indiana, Inc. for Approval, if and to the Extent Required,
of Certain Changes in Operations That Are Likely To Result from the Midwest Independent System Operator, Inc.’s
Implementation of Revisions to Its Open Access Transmission and Energy Markets Tariff to Establish a Co-
Optimized, Competitive Market for Energy and Ancillary Services Market; and for Timely Recovery of Costs
Associated with Joint Petitioners’ Participation in Such Ancillary Services Market,” Indiana Utility Regulatory
Commission, Cause No. 43426.



“In The Matter of the Application of The Detroit Edison Company for Authority to Increase Its Rates, Amend Its Rate
Schedules and Rules Governing the Distribution and Supply of Electric Energy, and for Miscellaneous Accounting
Authority,” Michigan Public Service Commission, Case No. U-15244.

“Portland General Electric General Rate Case Filing,” Public Utility Commission of Oregon, Docket No. UE-197.

“In the Matter of PacifiCorp, dba Pacific Power, 2009 Transition Adjustment Mechanism, Schedule 200, Cost-
Based Supply Service,” Public Utility Commission of Oregon, Docket No. UE-199.

“2008 Puget Sound Energy General Rate Case,” Washington Ultilities and Transportation Commission, Docket Nos.
UE-072300 and UG-072301.

“Verified Petition of Duke Energy Indiana, Inc. Requesting the Indiana Utility Regulatory Commission to Approve
an Alternative Regulatory Plan Pursuant to the Ind. Code 8-1-2.5, Et Seq., for the Offering of Energy Efficiency
Conservation, Demand Response, and Demand-Side Management Programs and Associated Rate Treatment
Including Incentives Pursuant to a Revised Standard Contract Rider No. 66 in Accordance with Ind. Code 8-1-2.5-
1Et Seq. and 8-1-2-42(a); Authority to Defer Program Costs Associated with Its Energy Efficiency Portfolio of
Programs; Authority to Implement New and Enhanced Energy Efficiency Programs in Its Energy Efficiency
Portfolio of Programs; and Approval of a Modification of the Fuel Adjustment Clause Earnings and Expense Tests,”
Indiana Utility Regulatory Commission, Cause No. 43374.

“Cinergy Corp., Duke Energy Ohio, Inc., Cinergy Power Investments, Inc., Generating Facilities LLCs,” Federal
Energy Regulatory Commission, Docket No. EC-08-78-000.

“Application of Entergy Gulf States, Inc. for Authority to Change Rates and to Reconcile Fuel Costs, Public Utility
Commission of Texas, Docket No. 34800 [SOAH Docket No. 473-08-0334].

“Central Illinois Light Company d/b/a AmerenCILCO Proposed General Increase in Electric Delivery Service Rates,
Central Illinois Public Service Company d/b/a AmerenCIPS Proposed General Increase in Electric Delivery Service
Rates, Illinois Power Company d/b/a/ AmerenIP Proposed General Increase in Electric Delivery Service Rates,
Central Illinois Light Company d/b/a AmerenCILCO, Proposed General Increase in Gas Delivery Service Rates,
Central Illinois Public Service Company d/b/a AmerenCIPS Proposed General Increase in Gas Delivery Service
Rates, Illinois Power Company d/b/a/ AmerenIP Proposed General Increase in Gas Delivery Service Rates,” Illinois
Commerce Commission, Docket Nos. 07-0585, 07-0586, 07-0587, 07-0588, 07-0589, 07-0590.

In the Matter of the Application of Tucson Electric Power Company for the Establishment of Just and Reasonable
Rates and Charges Designed to Realize a Reasonable Rate of Return on the Fair Value of Its Operations throughout
the State of Arizona, Arizona Corporation Commission, Docket No. E-01933A-07-0402.

“Commonwealth Edison Company Proposed General Increase in Electric Rates,” Illinois Commerce Commission,
Docket No. 07-0566.

“In the Matter of the Application of Questar Gas Company to File a General Rate Case,” Utah Public Service
Commission, Docket No. 07-057-13.

“In the Matter of the Application of Rocky Mountain Power for Authority to Increase its Retail Electric Utility
Service Rates in Utah and for Approval of its Proposed Electric Service Schedules and Electric Service Regulations,
Consisting of a General Rate Increase of Approximately $161.2 Million Per Year, and for Approval of a New Large
Load Surcharge,” Utah Public Service Commission, Docket No. 07-035-93.

“In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The
Toledo Edison Company for Authority to Increase Rates for Distribution Service, Modify Certain Accounting
Practices and for Tariff Approvals,” Public Utilities Commission of Ohio, Case Nos. 07-551-EL-AIR, 07-552-EL-
ATA, 07-553-EL-AAM, and 07-554-EL-UNC.



“In the Matter of the Application of Rocky Mountain Power for Authority to Increase Its Retail Electric Utility
Service Rates in Wyoming, Consisting of a General Rate Increase of Approximately $36.1 Million per Year, and for
Approval of a New Renewable Resource Mechanism and Marginal Cost Pricing Tariff,” Wyoming Public Service
Commission, Docket No. 20000-277-ER~07.

“In the Matter of the Application of Idaho Power Company for Authority to Increase Its Rates and Charges for
Electric Service to Electric Customers in the State of Idaho,” Idaho Public Utilities Commission, Case No. IPC-E-
07-8.

“In The Matter of the Application of Consumers Energy Company for Authority to Increase Its Rates for the Generation
and Distribution Of Electricity and Other Relief,” Michigan Public Service Commission, Case No. U-15245.

“In the Matter of Montana-Dakota Utilities Co., Application for Authority to Establish Increased Rates for Electric
Service,” Montana Public Service Commission, Docket No. D2007.7.79.

“In the Matter of the Application of Public Service Company of New Mexico for Revision of its Retail Electric Rates
Pursuant to Advice Notice No. 334,” New Mexico Public Regulation Commission, Case No. 07-0077-UT.

“In The Matter of Georgia Power Company’s 2007 Rate Case,” Georgia Public Service Commission, Docket No.
25060-U,

“In the Matter of the Application of Rocky Mountain Power for an Accounting Order to Defer the Costs Related to
the MidAmerican Energy Holdings Company Transaction,” Utah Public Service Commission, Docket No. 07-035-
04; “In the Matter of the Application of Rocky Mountain Power, a Division of PacifiCorp, for a Deferred
Accounting Order To Defer the Costs of Loans Made to Grid West, the Regional Transmission Organization,”
Docket No. 06-035-163; “In the Matter of the Application of Rocky Mountain Power for an Accounting Order for
Costs related to the Flooding of the Powerdale Hydro Facility,” Docket No. 07-035-14.

“In the Matter of General Adjustment of Electric Rates of East Kentucky Power Cooperative, Inc.,” Kentucky
Public Service Commission, Case No. 2006-00472.

“Application of Public Service Company of Oklahoma for a Determination that Additional Electric Generating
Capacity Will Be Used and Useful,” Oklahoma Corporation Commission, Cause No. PUD 200500516;
“Application of Public Service Company of Oklahoma for a Determination that Additional Baseload Electric
Generating Capacity Will Be Used and Useful,” Cause No. PUD 200600030; “In the Matter of the Application of
Oklahoma Gas and Electric Company for an Order Granting Pre-Approval to Construct Red Rock Generating
Facility and Authorizing a Recovery Rider,” Cause No. PUD200700012.

“Nevada Power Company’s 2006 General Rate Case”, Public Utilities Commission of Nevada, Docket Nos. 06-
11022, and 06-11023.

“In the Matter of the Application of Entergy Arkansas, Inc. for Approval of Changes in Rates for Retail Electric
Service”, Arkansas Public Service Commission, Docket No. 06-101-U.

“Monongahela Power Company and The Potomac Edison Company, both d/b/a Allegheny Power — Rule 42T
Application to Increase Electric Rates and Charges”, Public Service Commission of West Virginia, Case No. 06~
0960-E-42T; “Monongahela Power Company and The Potomac Edison Company, both d/b/a Allegheny Power —
Information Required for Change of Depreciation Rates Pursuant to Rule 20, Case No. 06-1426-E-D.

“In the Matter of the Tariffs of Aquila, Inc., d/b/a Aquila Networks-MPS and Aquila Networks-L&P Increasing
Electric Rates for the Services Provided to Customers in the Aquila Networks-MPS and Aquila Networks-L.&P
Missouri Service Areas”, Missouri Public Service Commission, Case No. ER-2007-0004.



“In the Matter of the Filing by Tucson Electric Power Company to Amend Decision No. 62103”, Arizona
Corporation Commission, Docket No. E-01933A-05-0650.

“In the Matter of Union Electric Company d/b/a AmerenUE for Authority to File Tariffs Increasing Rates for
Electric Service Provided to Customers in the Company’s Missouri Service Area”, Missouri Public Service
Commission, Case No. ER-2007-0002.

“In the Matter of Application of The Union Light, Heat and Power Company d/b/a Duke Energy Kentucky, Inc. for
an Adjustment of Electric Rates”, Kentucky Public Service Commission, Case No. 2006-00172.

“In the Matter of Appalachian Power Company’s Application for Increase in Electric Rates”, Virginia State
Corporation Commission, Case No. PUE-2006-00065.

“In the Matter of the Application of Arizona Public Service Company for a Hearing to Determine the Fair Value of
the Utility Property for Ratemaking Purposes, to Fix a Just and Reasonable Rate of Return Thereon, To Approve
Rate Schedules Designed to Develop Such Return, and to Amend Decision No. 67744”, Arizona Corporation
Commission, Docket No. E-01345A-05-0816.

“Re: The Tariff Sheets Filed by Public Service Company of Colorado with Advice Letter No. 1454 — Electric”,
Colorado Public Utilities Commission, Docket No. 06S-234EG.

“Portland General Electric General Rate Case Filing”, Public Utility Commission of Oregon, Docket No. UE-180.

“2006 Puget Sound Energy General Rate Case”, Washington Utilities and Transportation Commission, Docket Nos.
UE-060266 and UG-060267.

“In the Matter of PacifiCorp, dba Pacific Power & Light Company, Request for a General Rate Increase in the
Company’s Oregon Annual Revenues”, Public Utility Commission of Oregon, Docket No. UE-179.

“Petition of Metropolitan Edison Company for Approval of a Rate Transition Plan”, Pennsylvania Public Utilities
Commission, Docket Nos. P-00062213 and R-00061366; “Petition of Pennsylvania Electric Company for Approval
of a Rate Transition Plan”, Docket Nos. P-0062214 and R-00061367; Merger Savings Remand Proceeding, Docket
Nos. A-110300F0095 and A-110400F0040.

“In the Matter of the Application of PacifiCorp for approval of its Proposed Electric Rate Schedules & Electric
Service Regulations”, Utah Public Service Commission, Docket No. 06-035-21.

“Joint Application of Questar Gas Company, the Division of Public Utilities, and Utah Clean Energy for the
Approval of the Conservation Enabling Tariff Adjustment Option and Accounting Orders”, Utah Public Service
Commission, Docket No. 05-057-T01.

“Central Illinois Light Company d/b/a AmerenCILCO, Central Illinois Power Company d/b/a AmerenCIPS, Illinois
Power Company d/b/a AmerenIP, Proposed General Increase in Rates for Delivery Service (Tariffs Filed December
27, 2005)”, Illinois Commerce Commission, Docket Nos. 06-0070, 06-0071, 06-0072.

“In the Matter of Appalachian Power Company and Wheeling Power Company, both dba American Electric Power”,
Public Service Commission of West Virginia, Case No. 05-1278-E-PC-PW-42T.

“In the Matter of Northern States Power Company d/b/a Xcel Energy for Authority to Increase Rates for Electric
Service in Minnesota”, Minnesota Public Utilities Commission, Docket No. G-002/GR-05-1428.

“In the Matter of the Application of Idaho Power Company for Authority to Increase Its Rates and Charges for
Electric Service to its Customers in the State of Idaho”, Idaho Public Utilities Commission, Case No. IPC-E-05-28.



“In the Matter of the Application of Arizona Public Service Company for an Emergency Interim Rate Increase and
for an Interim Amendment to Decision No. 67744”, Arizona Corporation Commission, Docket No. E-01345A-06-
0009.

“In the Matter of the Applications of Westar Energy, Inc. and Kansas Gas and Electric Company for Approval to
Make Certain Changes in Their Charges for Electric Service”, State Corporation Commission of Kansas, Case No.
05-WSEE-981-RTS.

“In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority to
Recover Costs Associated with the Construction and Ultimate Operation of an Integrated Combined Cycle Electric
Generating Facility”, Public Utilities Commission of Ohie,” Case No. 05-376-EL-UNC.

“In the Matter of the Filing of General Rate Case Information by Tucson Electric Power Company Pursuant to
Decision No. 62103, Arizona Corporation Commission, Docket No. E-01933A-04-0408.

“In the Matter of Application of The Detroit Edison Company to Unbundle and Realign Its Rate Schedules for
Jurisdictional Retail Sales of Electricity”, Michigan Public Service Commission, Case No. U-14399.

“In the Matter of the Application of Consumers Energy Company for Authority to Increase Its Rates for the
Generation and Distribution of Electricity and Other Relief”, Michigan Public Service Commission, Case No. U-
14347.

“In the Matter of Pacific Power & Light, Request for a General Rate Increase in the Company’s Oregon Annual
Revenues”, Public Utility Commission of Oregon, Docket No. UE 170.

“In the Matter of the Application of Trico Electric Cooperative, Inc. for a Rate Increase”, Arizona Corporation
Commission, Docket No. E-01461A-04-0607.

“In the Matter of the Application by Golden Valley Electric Association, Inc., for Authority to Implement Simplified
Rate Filing Procedures and Adjust Rates”, Regulatory Commission of Alaska, Docket No. U-4-33.

“Advice Letter No. 1411 - Public Service Company of Colorado Electric Phase II General Rate Case”, Colorado
Public Utilities Commission, Docket No. 04S5-164E.

“In the Matter of Georgia Power Company’s 2004 Rate Case”, Georgia Public Service Commission, Docket No.
18300-U.

“2004 Puget Sound Energy General Rate Case”, Washington Utilities and Transportation Commission, Docket Nos.
UE-040641 and UG-040640.

“In the Matter of the Application of PacifiCorp for an Investigation of Interjurisdictional Issues”, Utah Public
Service Commission, Docket No. 02-035-04.

“In the Matter of an Adjustment of the Gas and Electric Rates, Terms and Conditions of Kentucky Utilities
Company”, Kentucky Public Service Commission, Case No. 2003-00434.

“In the Matter of an Adjustment of the Gas and Electric Rates, Terms and Conditions of Louisville Gas and Electric
Company”, Kentucky Public Service Commission, Case No. 2003-00433.

“In the Matter of the Application of Idaho Power Company for Authority to Increase Its Interim and Base Rates and
Charges for Electric Service”, Idaho Public Utilities Commission, Case No. IPC-E-03-13.

“In the Matter of the Application of Arizona Public Service Company for a Hearing to Determine the Fair Value of
the Utility Property of the Company for Ratemaking Purposes, To Fix a Just and Reasonable Rate of Return



Thereon, To Approve Rate Schedules Designed to Develop Such Return, and For Approval of Purchased Power
Contract”, Arizona Corporation Commission, Docket No. E-01345A-03-0437.

“In the Matter of Application of the Detroit Edison Company to Increase Rates, Amend Its Rate Scheduiles
Governing the Distribution and Supply of Electric Energy, etc.”, Michigan Public Service Commission, Case No. U-
13808.

“In the Matter of PacifiCorp’s Filing of Revised Tariff Schedules”, Public Utility Commission of Oregon, Docket
No. UE-147.

“Petition of PSI Energy, Inc. for Authority to Increase Its Rates and Charges for Electric Service, etc.”, Indiana
Utility Regulatory Commission, Cause No. 42359.

“In the Matter of the Application of Arizona Public Service Company for Approval of Adjustment Mechanisms”,
Arizona Corporation Commission, Docket No. E-01345A-02-0403.

“Re: The Investigation and Suspension of Tariff Sheets Filed by Public Service Company of Colorado, Advice Letter
No. 1373 — Electric, Advice Letter No. 593 — Gas, Advice Letter No. 80 — Steam”, Colorado Public Utilities
Commission, Docket No. 02S-315 EG.

“In the Matter of the Application of The Detroit Edison Company to Implement the Commission’s Stranded Cost
Recovery Procedure and for Approval of Net Stranded Cost Recovery Charges”, Michigan Public Service
Commission, Case No. U-13350.

“Application of South Carolina Electric & Gas Company: Adjustments in the Company’s Electric Rate Schedules
and Tariffs”, Public Service Commission of South Carolina, Docket No. 2002-223-E.

“In the Matter of the Application of Questar Gas Company for a General Increase in Rates and Charges”, Utah
Public Service Commission, Docket No. 02-057-02.

“In the Matter of the Application of Consumers Energy Company for Determination of Net Stranded Costs and for
Approval of Net Stranded Cost Recovery Charges”, Michigan Public Service Commission, Case No. U-13380.

“2001 Puget Sound Energy Interim Rate Case”, Washington Utilities and Transportation Commission, Docket Nos.
UE-011570 and UE-011571.

“In the Matter of Georgia Power Company’s 2001 Rate Case”, Georgia Public Service Commission, Docket No.
14000-U.

“In the Matter of the Application of PacifiCorp for Approval of Its Proposed Electric Rate Schedules and Electric
Service Regulations”, Utah Public Service Commission, Docket No. 01-35-01.

“In the Matter of Service Quality Complaints Against PacifiCorp and PacifiCorp’s Service Quality since the 1988
Merger of UP&L and PP&L”, Utah Public Service Commission, Docket N0.99-2035-01

“Application of Hildale City and Intermountain MunicipalGas Association for an Order Granting Access for
Transportation Of Interstate Natural Gas over the Pipelines of Questar Gas Company for Hildale, Utah”, Utah
Public Service Commission, Docket No. 98-057-01.

“In the Matter of the Investigation into the Reasonableness of Rates and Charges of PacifiCorp, dba Utah Power and
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Kelly Francone
Consultant, Energy Strategies, L.L.C.
215 S. State Street, Suite 200
Salt Lake City, UT 84111
(801) 355-4365

Vitae
PROFESSIONAL EXPERIENCE

Consultant, Energy Strategies, L.L.C., Salt Lake City, Utah, March 2005 to present. Responsible for conducting
investigations and analyses to support energy-related economic and policy analysis, regulatory intervention, and
strategic negotiation on behalf of industrial, commercial, public sector interests, and independent power producers.
Investigations and analyses include the following disciplines: Energy efficiency, demand-side management (DSM),
renewable energy, avoided costs, net metering, smart grid, competitive bidding, state energy policies, transmission,
resource procurement, integrated resource planning (IRP), etc.

Responsibilities also include coordination of legislative and regulatory support for Utah’s largest consortium of
industrial customers, the Utah Association of Energy Users (UAE) as well as overseeing activities at the Western
Electricity Coordination Council (WECC) as they relate to large energy users, energy producers and regulation in
Utah.

Utility Analyst, Committee of Consumer Services, Salt Lake City, Utah, 2001 to 2005. Responsible for providing
written and oral testimony before the Utah Public Service Commission on behalf of residential, small commercial
and irrigator customer classes on electric and natural gas issues. Analyses of energy issues that impacted small
energy users include: DSM, energy efficiency, rate design, resource procurement, IRPs, avoided costs, customer
charges, weatherization and Lifeline programs for low income customers, competitive bidding, etc. Also provided
legislative oversight for the State of Utah regarding bills that impacted small energy users, and provided technical
website expertise. Developed Request for Proposals to retain expert consultants to assist in rate cases and managed
the selection process. Previously: Research Analyst, 1997 to 2001.

Newspaper Reporter, Standard Examiner, 1992-1997. Researched and developed news stories on Northern Utah
issues related to county commissions, school boards, utilities, elections, land development and human interest.

Newspaper Reporter, Salt Lake Tribune, 1988 -1990. Researched and developed news stories on issues throughout
the State of Utah, particularly elections and human interest. Provided research to senior editors on developing
stories, managed library.

EDUCATION

Bachelors of Science Degree in Communications, University of Utah, 1990. Overall GPA 3.2.
Concentration: Broadcast Journalism. GPA in concentration: 3.8.

Honors Graduate

AFFILIATIONS AND HONORS

Honors —At- Entrance Scholarship
Deans’ List

CERTIFICATIONS AND TRAINING

1998: Center for Public Utilities, New Mexico State University, Las Cruces, New Mexico
s Completed regulatory seminar for the electric and natural gas industries

1998 — 2005: Attended numerous NARUC and NASUCA regulatory seminars and conferences on electricity and
natural gas.



EXPERT TESTIMONY

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric
Service Regulations”, Utah Public Service Commission, Docket No. 04-035-42. Direct Testimony filed January 7,
2005.

“In the Matter of the Application of US Magnesium LLC for Determination of Long-Term Economic Development
Rates and Conditions of Interruptible Service,” Utah Public Service Commission, Docket No. 03-035-19. Direct
Testimony filed October 25, 2004.

“In the Matter of the Application of PacifiCorp for Approval of an IRP-based Avoided Cost Methodology for QF
Projects Larger than One Megawatt,” Utah Public Service Commission, Docket No. 03-035-14. Direct Testimony
filed April 2, 2004. Rebuttal Testimony filed May 6, 2004.

“In the Matter of the Petition of MAGNESIUM CORPORATION OF AMERICA to Require PACIFICORP to
Purchase Power from MAGCORP and to Establish Avoided Cost Rates,” Utah Public Service Commission, Docket
No. 02-035-02. Direct Testimony filed April 24, 2002.

“In the Matter ofthe Application of Questar Gas Company for an Increase in Rates and Charges,” Utah Public
Service Commission, Docket No. 02-057-02. Pre-filed Rebuttal Testimony filed October 4, 2002.

“In the Matter of the Application of PACIFICORP for Approval of Its Proposed Electric Rate Service Schedules &
Electric Service Regulations-Hunter Plant,” Utah Public Service Commission, Docket No. 01-035-23. Direct
Testimony filed September 2001.

“In the Matter of the Application of PacifiCorp for Approval of its Proposed Electric Rate Schedules and Electric
Service Regulations,” Utah Public Service Commission, Docket No. 99-035-10. Rebuttal Testimony filed March
15, 2000.

REGULATORY INVESTIGATIONS AND ANALYSES
Regulatory investigations and analyses include the following issues:

Demand side management
Energy efficiency

Competitive bidding

State energy policies

Resource procurement
Qualifying facilities
Transmission

Renewable energy

Renewable Portfolio Standards
Smart Grid

US Energy Independence & Security Act on rate design for energy efficiency
Net metering

Avoided costs

Integrated Resource Planning
WECC

And others
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PRESENTATIONS:

Report to the Utah Legislature on customer education in a restructured electricity market, August 1998.
Report to the Utah Legislature on issues related to ScottishPower/PacifiCorp merger, May 1999.
Report to the Utah Legislature on the ScottishPower/PacifiCorp merger stipulations, August 1999.

Report to the Utah Legislature on competitive bidding and impact on resource procurement and customer rates,
October 2004.
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Report to the Utah Legislature on customer education in a restructured electricity market, August 1998.
Report to the Utah Legislature on issues related to ScottishPower/PacifiCorp merger, May 1999,
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

7. Copies of all correspondence, reports, memoranda, documents, analysis or communications (in
electronic, paper or any other format) prepared by or on behalf of Kroger regarding or relating to Case
No. 2008-00495.

Respondent: Kurt J. Boehm, Esq.
RESPONSE:

There are no additional documents beyond what is provided in Mr. Higgins’ testimony and the response
to this discovery request.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

8. Copies of all correspondence, reports, memoranda, documents, analysis or communications (in
electronic, paper or any other format) prepared by any witness testifying on Kroger's behalf regarding or
relating to Case No. 2008-00495.

Respondent: Kevin Higgins
RESPONSE:

There are no additional documents beyond what is provided in Mr. Higgins’ testimony and the response
to this discovery request.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

9. Copies of all correspondence, reports, memoranda, documents, analysis or communications (in
electronic, paper or any other format) prepared by any person identified as a consultant in Question 3
regarding matter relating to Case No. 2008-00495.

Respondent: Kevin Higgins

RESPONSE:

Please see Response to Data Request 8.
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO DUKE ENERGY KENTUCKY, INC.’S FIRST SET OF DATA REQUESTS

10.  Please provide any and all workpapers or other documents that will quantify, support or were
relied upon in any way in connection with the formation of Kroger's testimony regarding or relating to
Case No. 2008-00495.

Respondent: Kevin Higgins

RESPONSE:

Please see Kroger’s response to Duke Set 1, Data Request No. 5. In addition, Mr. Higgins referred in
his testimony to the Overland Report prepared for the Kentucky Public Service Commission, as well as
decisions by the North Carolina, South Carolina, and Ohio Commissions regarding Duke’s “Save-a-
Watt” proposals. These documents are in the public domain and readily available to Duke Energy
Kentucky.
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COMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Mater of the Application of Duke Energy )

Kentucky, Inc. for Approval of Energy )
Efficiency Plan, Including an Energy Efficiency ) Case No. 2008-00495
Rider and Portfolio of Energy Efficiency )
Programs )

AFFIDAVIT OF KEVIN C. HIGGINS
STATE OF UTAH )
COUNTY OF SALT LAKE )

Kevin C. Higgins, being first duly sworn, deposes and states that:

1. He is a Principal with Energy Strategies, L.L.C., in Salt Lake City, Utah;

2. He is the witness responsible for responding to the questions related to the
information provided;

3. Said responses were prepared by him and under his direction and supervision; and

4. The aforesaid testimony and schedules are true and correct to the best of his

knowledge, information and belief.

(‘41:041 //

A
Kevin C\/ Higgins | —

Subscribed and sworn to or affirmed before me this 4™ day of June, 2009, by Kevin C.

Higgins. _ ‘ \
J\ZJU WQ L\J(Jw O\ ‘@\(\\WJ\N

Notary Public
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g 215 South Szatg Street, Sulte 200
Salt Lake City, Utah 84911 ﬁ
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495

Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

2 i

JUN ¢ g 2009

PUBLIC SERVICE
COMMISSION

RESPONSES OF THE KROGER CO.
TO STAFF’S FIRST SET OF DATA REQUESTS

1. Refer to page 1 of the Direct Testimony of Kevin C. Higgins (“Higgins Testimony™),
which indicates Kroger operates 26 stores and other facilities served by Duke Energy
Kentucky, Inc. (“Duke Kentucky”). According to Mr. Higgins, Kroger purchases, on an
aggregate basis, more than 47 million kWh annually from Duke Kentucky.

a.

Provide a breakdown of the 26 Kroger operations located in the Duke Kentucky
service area showing the number of grocery stores and the number of other facilities.
Provide a specific identification of both stores and other facilities.

For what 12-month period did Kroger purchase, in aggregate, more than 47 million
kWh from Duke Kentucky?

Provide Kroger‘s aggregate annual kWh purchases from Duke Kentucky for each of
the last five calendar years.

For the 12-month period identified in response to item b. of this request, provide a
breakdown of the aggregate annual purchases of more than 47 million kWh, showing
the kWh purchases by each of the 26 stores and other facilities.

Responder: Kevin Higgins

RESPONSE:

a.

Please see Confidential Attachment to Kroger Response to Staff Set 1, Data Request
1(a). Note that the “26 stores and other facilities” referenced by Mr. Higgins more
precisely correspond to 26 accounts, some of which are aggregated by location in the
attachment. [CONFIDENTIAL — ATTACHMENT FILED UNDER SEAL]

Mr. Higgins was referring to Calendar Year 2005, which data was already in his
possession from a prior rate proceeding. The usage in that year was actually 46.8

-1-



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO STAFF’S FIRST SET OF DATA REQUESTS

million kWh, and not greater than 47 million kWh. Mr. Higgins intends to correct
this reference in his testimony.

c. Please see Response to a).

d. Please see Response to a).



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO STAFF’S FIRST SET OF DATA REQUESTS

2. Refer to pages 4-8 of the Higgins Testimony and Attachment KCH-2.

a. Asrecited on page 4 of the Higgins Testimony, the Demand-Side Management cost
recovery rider currently employed by Duke Kentucky includes program costs, a
financial incentive, and recovery of lost revenues on an ongoing basis. Explain why
Mr. Higgins’ composite program examples, which he compares to Duke Kentucky’s
proposal, include only (1) program costs or (2) program costs and a financial
incentive.

b. Provide a revised version of Attachment KCH-2 which reflects, on a present value
basis, the impact of including lost revenue recovery for the 10 years used in Mr.
Higgins’s composite program examples.

Responder: Kevin Higgins

RESPONSE:

a. The purpose of Mr. Higgins’ example is to compare what he believes is the excessive
cost of Duke Energy Kentucky’s proposal relative to a cost-based recovery baseline,
and not necessarily relative to the costs of Duke Energy Kentucky’s current program.

b. Mr. Higgins understands the question to require the inclusion of lost revenue recovery
for 10 years in the “Cost Recovery Rate Treatment” case. Please see Confidential
Attachment to Kroger Response to Staff Set 1, Data Response No. 2(b).
[CONFIDENTIAL — ATTACHMENT FILED UNDER SEAL]



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Application Of Duke Energy Kentucky, Inc. For Approval Of : Case No. 2008-00495
Energy Efficiency Plan Including An Energy Efficiency Rider And
Portfolio Of Energy Efficiency Programs

RESPONSES OF THE KROGER CO.
TO STAFF’S FIRST SET OF DATA REQUESTS

3. Refer to pages 9 -11 of the Higgins Testimony. Given the annual level of Kroger’s kWh
purchases from Duke Kentucky, explain in detail why Mr. Higgins’ opt-out proposal for
all non-residential customers is based on an aggregate consumption of only 25 million
kWh per year.

Responder: Kevin Higgins

RESPONSE:

Mr. Higgins’ opt-out proposal is intended to allow non-industrial customers of sufficient size
and capability to implement their own DSM and energy efficiency programs. Mr. Higgins
believes that this threshold is reached well below the size of The Kroger Co., which is one of the
largest grocers in the United States. 25 million kWh roughly corresponds to a 5 MW customer
with a 60 percent load factor, which Mr. Higgins believes represents a reasonable size for self-
implementation, particularly for firms with other facilities outside Duke Energy Kentucky’s
service area.

Since filing his testimony, Mr. Higgins has learned that Kroger has sold its Data Center in 2009,
which will decrease future Kroger’s usage in the Duke Energy Kentucky territory to below 40
million kWh. This lower usage level does not diminish Kroger’s ability to implement its own
DSM and energy efficiency programs.



