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Re: Case No. 2008-00495

Dear Mr. Derouen:

Enclosed please find for filing an original and ten copies of the Responses to Initial Requests for
Information from the Commission Staff to Duke Energy Kentucky and responses to Initial Requests
for Information of the Attorney General in the above captioned case. We are enclosing a Petition
for Confidential Treatment attached to an envelope containing the responses for which we are
requesting confidential treatment.

Please date-stamp the extra two copies of each filing and the Petition and return to me in the
enclosed envelope.

Sincerely,

Dianne B. Kuhnell
Senior Paralegal

259008 www.duke-energy.com


http://duke-energy.com

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of Duke Energy Kentucky, Inc.’s Initial

Requests for Information of the Attorney General served on the following by overnight

mail, this 30th day of March 2009.

Hon. Dennis G. Howard, II

Hon. Paul Adams

Assistant Attorneys General

1024 Capital Center Drive, Suite 200
Frankfort, Kentucky 40601

Hon. Michael L,. Kurtz
Attorney at Law

Boehm, Kurtz & Lowly

36 East Seventh Street

Suite 1510

Cincinnati, Ohio 45202
Counsel for Kroger Company

Hon. Anita Mitchell

Kentucky Public Service Commission

211 Sower Boulevard
Frankfort, Kentucky 40602
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MAR § 6 2009
COMMONWEALTH OF KENTUCKY PUBLIC SERVICE
COMMISSION

BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION

Application of Duke Energy Kentucky, Inc. ) Case No. 2008-00495
for Approval of Energy Efficiency Plan Including )
an Energy Efficiency Rider and Portfolio of )
Energy Efficiency Programs )

PETITION OF DUKE ENERGY KENTUCKY, INC.
FOR CONFIDENTIAL TREATMENT OF INFORMATION
CONTAINED IN ITS FIRST SET OF DISCOVERY RESPONSES TO
COMMISSION AND THE ATTORNEY GENERAL

Duke Energy Kentucky, Inc. (“Duke Energy Kentucky” or “Company’), pursuant to
807 KAR 5:001, Section 7, respectfully requests the Commission to classify and protect
certain information in certain information provided by Duke Energy Kentucky in response to
Staff data requests No. 6 (a), No. 6 (b), and Attorney General data request No. 37 in the
Commission’s requests for information in Appendix B, as contained in the Commission’s
Order dated March 16, 2009. The information Duke Energy Kentucky seeks confidential
treatment (“Confidential Information”) includes the Company’s projected base load forecast
including production and capital costs for the next several years (No. 6a), and Present Value
Revenue Requirements (No. 6b). The response in No. 6 (a) contains sensitive information,
the disclosure of which would provide a list of projected costs which could provide
competitors with the Company’s plans for future investments. The response in No. 6(b)
contains Present Value Revenue Requirements (PVRR) information. The information
contained in the response to the Attorney General’s No. 37 pertains to projected illustrative
calculations to show recovery through both save-a-watt and the existing DSM rider.

In support of this Petition, Duke Energy Kentucky states:
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1. The Kentucky Open Records Act exempts from disclosure certain commercial
information. KRS 61.878 (1)(c). To qualify for this exemption and, therefore, maintain the
confidentiality of the information, a party must establish that disclosure of the commercial
information would permit an unfair advantage to competitors of that party. Public disclosure
of the information identified herein would, in fact, prompt such a result for the reasons set
forth below.

2. The information contained in Attachment STAFF DR-01-006(a) and (b)
regarding projected future cost projections and PVRR that Duke Energy Kentucky wishes to
protect from public disclosure is identified in the filing submitted concurrently herewith.
This information was developed internally by Duke Energy Kentucky personnel, is not on
file with any public agency, and is not available from any commercial or other source outside
Duke Energy Kentucky. The aforementioned information is distributed within Duke Energy
Kentucky only to those employees who must have access for business reasons. If publicly
disclosed, this information setting forth Duke Energy Kentucky’s costs of operation and
projected impacts give the Company’s competitors, vendors and suppliers an obvious
advantage in any contractual negotiations to the extent they could foresee or calculate Duke
Energy Kentucky’s requirements, operating margins and what Duke Energy Kentucky
anticipates its business model requirements to cost. Finally, public disclosure would give
Duke Energy Kentucky’s contractors, vendors and competitors access to Duke Energy
Kentucky’s cost and operational parameters, as well as insight into its contracting practices.
Competitors, suppliers, project bidders or potential equipment vendors would have ready
access to DE-Kentucky’s resource cost estimates and operation values given them enough

information to determine a floor for any bid or proposed price. No sophisticated vendor

266907 y)



would consider making an offer at anything lower than DE-Kentucky’s expected cost. Such
access would impair Duke Energy Kentucky’s ability to negotiate with prospective
contractors and vendors, and could harm the Duke Energy Kentucky’s competitive position
in the power market, ultimately affecting the costs to serve customers.

3. The similar PVRR information contained in STAFF-DR-01-006 (b) that Duke
Energy Kentucky wishes to protect from public disclosure has already been given
confidential protection in this proceeding and in the Company’s Integrated Resource Plan
proceeding in Case No. 2008-248. Duke Energy Kentucky is merely requesting to continue
this same protection here.

4. The information contained in AG-DR-01-37 includes present value
calculations for avoided costs and revenues related to Rider SAW and the existing Shared
Savings Model under the Company’s proposed programs. The response that Duke Energy
Kentucky wishes to protect from public disclosure is identified in the filing submitted
concurrently herewith. This information was developed internally by Duke Energy Kentucky
personnel, is not on file with any public agency, and is not available from any commercial or
other source outside Duke Energy Kentucky. The aforementioned information is distributed
within Duke Energy Kentucky only to those employees who must have access for business
reasons. If publicly disclosed, this information setting forth Duke Energy Kentucky’s costs
of operation, evaluation of its Rider SAW and existing DSM Rider with projected program
costs and projected impacts give the Company’s competitors, vendors and suppliers an
obvious advantage in any contractual negotiations to the extent they could foresee or
calculate Duke Energy Kentucky’s requirements, operating margins and what Duke Energy

Kentucky anticipates its business model requirements to cost. Finally, public disclosure
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would give Duke Energy Kentucky’s contractors, vendors and competitors access to Duke
Energy Kentucky’s cost and operational parameters, as well as insight into its contracting
practices. Competitors, suppliers, project bidders or potential equipment vendors would have
ready access to DE-Kentucky’s resource cost estimates and operation values given them
enough information to determine a floor for any bid or proposed price. No sophisticated
vendor would consider making an offer at anything lower than DE-Kentucky’s expected cost.
Such access would impair Duke Energy Kentucky’s ability to negotiate with prospective
contractors and vendors, and could harm the Duke Energy Kentucky’s competitive position
in the power market, ultimately affecting the costs to serve customers.

5. The information for which Duke Energy Kentucky is seeking confidential
treatment is not known outside of Duke Energy Kentucky.

6. The information that Duke Energy Kentucky seeks confidential treatment
herein demonstrates on its face that it merits confidential protection. If the Commission
disagrees, however, it must hold an evidentiary hearing to protect the due process rights of
the Company and supply the Commission with a complete record to enable it to reach a
decision with regard to this matter. Utility Regulatory Commission v. Kentucky Water Service
Company. Inc., Ky. App., 642 S.W.2d 591, 592-94 (1982).

7. Duke Energy Kentucky does not object to limited disclosure of the
confidential information described herein, pursuant to an acceptable protective agreement, to
the Attorney General or other intervenors with a legitimate interest in reviewing the same for
the purposes of participating in the above-styled proceeding. In fact the Attorney General

has entered into such an agreement.
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8. In accordance with the provisions of 807 KAR 5:001 Section 7, the Company
is filing with the Commission one copy of the confidential portions of the responses to
Staff’s No. 6 (a ), No. 6 (b) and the Attorney General’s No. 37.

WHEREFORE, Duke Energy Kentucky, Inc. respectfully requests that the

Commission classify and protect as confidential the specific information described herein.

Respectfully submitted,

DUKE ENERGY KENTUCKY, INC.

.///’ ) = (A
/ An{a{)&”.//s@ﬂler(@w)
' Adgsotiate General Counsel

Rocco O. D’Ascenzo (92796)

Senior Counsel

139 East Fourth Street, Room 25 AT II
Cincinnati, OH 45202

Phone: (513) 419-1810

Fax: (513)419-1846

e-mail: amy.spiller@duke-energy.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of Duke Energy Kentucky, Inc.’s Petition for

Confidential Treatment of Information was served on the following by overnight mail, this

%of March 2009.
//77//’5;
(ﬂca@. D’ Ascenzo

Hon. Dennis G. Howard, 11

Hon. Paul Adams

Assistant Attorneys General

1024 Capital Center Drive, Suite 200
Frankfort, Kentucky 40601

Hon. Michael L,. Kurtz
Attorney at Law

Boehm, Kurtz & Lowly

36 East Seventh Street

Suite 1510

Cincinnati, Ohio 45202
Counsel for Kroger Company

Hon. Anita Mitchell

Kentucky Public Service Commission
211 Sower Boulevard

Frankfort, Kentucky 40602
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VERIFICATION

State of Ohio )
) SS:
County of Hamilton )

The undersigned, David E. Freeman, being duly sworn, deposes and says that I
am employed by the Duke Energy Corporation affiliated companies as Director,
Integrated Resource Planning for Duke Energy Business Services, LLC; that on behalf of
Duke Energy Kentucky, Inc., I have supervised the preparation of the responses to the
foregoing responses to information requests; and that the matters set forth in the

foregoing response to information requests are true and accurate to the best of my

knowledge, information and belief after reasonable inquire.

Ohidz A

David E. Freeman, Affiant /

Subscribed and sworn to before me by David E. Freeman on this 2 2 day of

March 2009.

ANITA M. SCHAFER

*} Notary Public, State of Ohio
j My Commission Expires
November 4, 2009
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VERIFICATION

State of Ohio )
) SS:
County of Hamilton )

The undersigned, Richard G. Stevie, being duly sworn, deposes and says that [ am
employed by the Duke Energy Corporation affiliated companies as Managing Director,
Customer Market Analysis; that on behalf of Duke Energy Kentucky, Inc., I have
supervised the preparation of the responses to the foregoing responses to information
requests; and that the matters set forth in the foregoing response to information requests

are true and accurate to the best of my knowledge, information and belief after reasonable

inquire.

) .

ne

Richard G. Stevie, Affiant

Subscribed and sworn to before me by Richard Stevie on this 242; day of March

2009.

Wﬁ//éh/

NOTARY PUBLAC

25\ ANITA M. SCHAFER
%] Notary Public, Stete of Ohio
|y Commission Expires
November 4, 2008

o

1
------
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VERIFICATION

State of North Carolina )
) SS:
County of Mecklenburg )

The undersigned, Theodore E. Schultz, being duly sworn, deposes and says that I
am employed by the Duke Energy Corporation affiliated companies as Vice-President
Marketing & Energy Efficiency; that on behalf of Duke Energy Kentucky, Inc., I have
supervised the preparation of the responses to the foregoing responses to information
requests; and that the matters set forth in the foregoing response to information requests

are true and accurate to the best of my knowledge, information and belief after reasonable

inquire.

“rﬁwm%&&;@?

Theodore E. Schultz, Affiant

b

Subscribed and sworn to before me by Theodore E. Schultz on this Q4 = day of
March 2009.

OFFICIAL SEAL

A0 Netary Public, North Garolina §
3 Courty of Cabatrus

el DIANE M. WH _KINSOM

Tﬂy Cornmission Expires July 12, 2009

NOTARY PUBLIC

My Commission Expires:

1 ‘S.uawa 2209
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VERIFICATION

State of Indiana )
) SS:
County of Hendricks )

The undersigned, Michael Goldenberg, being duly sworn, deposes and says that I
am employed by the Duke Energy Corporation affiliated companies as Director, Products
and Service; that on behalf of Duke Energy Kentucky, Inc., I have supervised the
preparation of the responses to the foregoing responses to information requests; and that
the matters set forth in the foregoing response to information requests are true and
accurate to the best of my knowledge, information and belief after reasonable inquire.

Stei P o A
—

Michael Goldenberg, Affiant

Subscribed and sworn to before me by Michael Goldenberg on this £Lfﬂ" day of

March 2009.

NOTARY PUBLIC Pouda, M. Rogeman

My Commission Expires: 3/ 17 / zfl

Reaidant * Nenduseka- Cournbuy
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VERIFICATION

State of Ohio )
) SS:
County of Hamilton )

The undersigned, Paul G. Smith, being duly swomn, deposes and says that I am
employed by the Duke Energy Corporation affiliated companies as Vice President, Rates
— Ohio and Kentucky; that on behalf of Duke Energy Kentucky, Inc., I have supervised
the preparation of the responses to the foregoing responses to information requests; and

that the matters set forth in the foregoing response to information requests are true and

accurate to the best of my knowledge, information and belief after reasonable inquire.

RIS

Paul G. Smith, Afffant

Subscribed and sworn to before me by Paul G. Smith on this 8 9ttq~day of March

2009.

NOTARY PU

My Commission Expires:
MY PG

/5\" ““\‘»
ANITA M. SCHAFER

i %] Notary Public, State of Ohio
. My Commission Expires

265927




DATA REQUEST

TABLE OF CONTENTS

AG-DR-01-001

AG-DR-01-002

AG-DR-01-003

AG-DR-01-004

AG-DR-01-005

AG-DR-01-006

AG-DR-01-007

AG-DR-01-008

AG-DR-01-009

AG-DR-01-010

AG-DR-01-011

AG-DR-01-012

AG-DR-01-013

AG-DR-01-014

AG-DR-01-015

AG-DR-01-016

AG-DR-01-017

266986

WITNESS TAB NO.
Paul G. Smith/Theodore E. Schultz ...... 1
Theodore E. Schultz ... 2
Richard G. Stevie .....cccoveviiiiiiniinnne 3
Richard G. Stevie ......ccooevvnieviiennceee. 4
Richard G. Stevie ......ccccoiveiiiiiiiiinne 5

Michael Goldenberg/

Theodore E. Schultz ... 6
Theodore E. Schultz ............cccocoeeie. 7
Paul G. Smith ..o 8
Richard G. Stevie .....ccccovvviiriieenee. 9
Theodore E. Schultz................ccocoe 10
Richard G. Stevie ....coccovveirneiiicenieene 11
Richard G. Stevie ......ccoccevveiiineincnnnn. 12
Richard G. Stevie ......ccccveieericencennnn. 13
Richard G. Stevie ......cccocvvcviininnn. 14
Richard G. Stevie ....cccecceveeenenne. B
Paul G. Smith ... 16

Theodore E. Schultz/
Richard G. Stevie .....oveeeeoeeeeeieiieeeeeena. 17



AG-DR-01-018

AG-DR-01-019

AG-DR-01-020

AG-DR-01-021

AG-DR-01-022

AG-DR-01-023

AG-DR-01-024

AG-DR-01-025

AG-DR-01-026

AG-DR-01-027

AG-DR-01-028

AG-DR-01-029

AG-DR-01-030

AG-DR-01-031

AG-DR-01-032

AG-DR-01-033

AG-DR-01-034

AG-DR-01-035

AG-DR-01-036

266986

Michael Goldenberg.......cccccocoveiiiiniinns 18
Theodore E. Schultz ..o 19
Paul G. Smith/Danny Wiles ................ 20
Paul Smith/Danny Wiles..........ccccce..... 21
Michael Goldenberg/Pam Chapman.....22
David E. Freeman ........ccoecceeeiiienennin.ns 23
David E. Freeman ........c.cccceeevvveiennnnne 24
David E. Freeman ..........ccccecoeevinnnn.ne 25
David E. Freeman ........cccceceevvcenicnnnne 26
Theodore E. Schultz........cccceccvveennn.. 27
Paul G. Smith/Doh Storck....oeeereieennne 28
Theodore E. Schultz ......cccccccviiinnin, 29
Paul G. Smith/Danny Wiles ................. 30
Theodore E. Schultz/

Richard G. Stevie .....cccceeevviveeeiieenne 31
Theodore E. Schultz ......ccccoociiiiene 32
Theodore E. Schultz ........cccccceeieenn .33
Theodore E. Schultz .............................34
Richard G. Stevie ....cccccoeevviiicieeenn. 35

Theodore E. Schultz/
Richard G. Stevie ..ooovevvveieeeeeeeeene 36



AG-DR-01-037

AG-DR-01-038

AG-DR-01-039

AG-DR-01-040

AG-DR-01-041

AG-DR-01-042

AG-DR-01-043

AG-DR-01-044

AG-DR-01-045

AG-DR-01-046

AG-DR-01-047

AG-DR-01-048

AG-DR-01-049

AG-DR-01-050

AG-DR-01-051

266986

Paul G. Smith ...l 37
Theodore E. Schultz .........ccccc..38
Theodore E. Schultz........ccoccovveie .39
Michael Goldenberg ...........ccceereninen. 40
Theodore E. Schultz ... 41
Richard G. Stevie .......cccccevviiniiinnnnn. 42
Michael Goldenberg .........cc.coeeeeeneene 43

Theodore E. Schultz/
Richard G. Stevie .ccoevvvvevieeeeiieeinn.. 44

Theodore E. Schultz/

Richard G. Stevie ....ccccccevvveciiicenncnns 45
Richard G. Stevie ...occoerveriiciieees 46
Richard G: Stevie oo 47
Michael Goldenberg .........cccccemnieneee 43
Michael Goldenberg ......c.ccccoveneeene 49
Michael Goldenberg .........ccoccevueeneeenei. 50
Theodore E. Schultz ..., 51



266986



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-001
REQUEST:

Please refer to the application, page 4. Please explain the basis and reasoning behind the
company’s proposed plan to recover 75% of its annual avoided capacity costs and 50% of the net
present value of avoided energy and capacity costs under the proposed rider. Please explain
whether the company considered other methods of recovery of its costs and expenses and
whether the company considered other methods of incentives to compensate the company other
than the proposed rider.

RESPONSE:

The percentages were calculated to create a revenue requirement that generates an ROI of
approximately 15% on program costs. The company considered this form of save-a-watt as the
incentive and cost-recovery mechanism.

However, the Company has had experience with shared savings models in Ohio and Kentucky as
well as a cost-only recovery model in Indiana. While Ohio and Kentucky provide recovery of
lost margins, Indiana does not. Additionally, investments in energy efficiency in Indiana earn no
return. These experiences have led the Company to conclude it needs a comparable earnings
opportunity for energy efficiency as utilities have for generation options.

PERSON RESPONSIBLE: Paul G. Smith/Theodore E. Schuliz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-002
REQUEST:

Please refer to the application, page 4. Please explain the basis and reasoning behind the
company’s proposed earnings cap on its recovery under the proposed rider. Why were the
proposed percentages chosen by the company?

RESPONSE:

Please see the direct testimony of Witness Ted Schultz at page 6 for a description of the basis of
the earnings cap and calculation. The earnings cap percentages were developed in conjunction
with stakeholders in both Ohio and Indiana. They were designed to provide an incentive for a
utility to invest in energy efficiency resources equivalent to investing in power plants.
Additionally, the ability to earn a return is tied to performance. The Company’s earnings will be
lower (based on the proposed cap) if the Company fails to meet its performance targets. The
earnings cap percentages and relative risk were also compared to other jurisdictions. In addition,
the earnings cap provides regulatory certainty concerning the level of company earnings from
implementing energy efficiency programs.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-003
REQUEST:

Please refer to the application, page 5. Please explain in detail what the company means when it
refers to “each year of each vintage of an energy conservation measure.”

RESPONSE:

Conservation measures implemented today have benefits that extend for several years beyond the
year in which they were first implemented. Thus, the term “vintage” refers to the year in which a
measure was implemented. With respect to lost margins, the Company is seeking recovery of
lost margins for a three year period. For example, for the first year of the program, which the
Company considers the first vintage of measures, the Company is seeking recovery of lost
margins for three years from the implementation of each measure. The second vintage, which
represents the measures installed in the second year of the programs, a new three year period of
lost margin recovery starts, just for the measures installed in the second vintage. The same
process applies to the third and fourth vintages.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-004
REQUEST:

Please refer to the application, page 5. Please explain in detail how the company arrived at the
estimate of its projected avoided costs and lost margins under the proposed rider.

RESPONSE:

The process for computing avoided costs and lost margins is discussed on pages 14 to 18 of the
testimony of Dr. Richard Stevie. In addition, to clarify, the Company utilized the DSMore
model to calculate the avoided energy costs for each hour for which an energy efficiency
program had an impact to reduce usage. Avoided capacity cost, levelized cost of a peaking unit,
was used to value the reduction of peak loads for both conservation and demand response
programs. For lost margins, the Company utilized the Companies rates, net of fuel and variable
operating and maintenance costs, in conjunction with the projected load reductions to compute
the lost margins.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-005
REQUEST:

Please refer to the application, page 6. Please explain in detail why the company believes it is
appropriate to adjust its SAW rider in year five based on projections of results and actual results
rater than just its actual results.

RESPONSE:

The Company is assuming that the Rider Saw will continue beyond four years. In the fifth year,
the Company will compute Rider SAW for the future based upon the projected revenue
requirements for programs that will go forward plus the positive or negative balance from the
true-up of the programs implemented during the first four years. So, it is a combination of the
true-up for the first four years and the projected revenues for the programs that will be
implemented after the fourth year.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-006
REQUEST:

Please refer to the application, page 6. If the company’s purpose of its rider SAW is to expand
the number and scope of its energy efficiency programs in Kentucky, please explain in detail
why the company has not proposed any new programs in the current application.

RESPONSE:

The programs included in the Company’s application bear similar names to energy efficiency
programs offered previously in Kentucky. This is to minimize customer confusion with the
offerings and to ensure a consistent energy efficiency portfolio across all five states. However,
the programs included in the Company’s application are new programs in several ways. First,
some programs, such as Smart $aver, now include additional measures not previously offered in
Kentucky. In other programs, such as the K-12 Education Program, the entire program has been
re-designed, to reach more customers, achieve greater efficiency impacts, and produce results at
lower costs. Additionally, the Company has streamlined the vendors and back office of some
programs, such as the Low Income program. The new program includes an individual vendor
who will oversee the distribution of funds to crisis assistance agencies, perform the role of a
general contractor, and ensure weatherization work is done consistently to high standards. Thus,
the programs proposed in the new application, while bearing identical names to previous
programs, are new.

PERSON RESPONSIBLE: Michael Goldenberg/Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-007
REQUEST:

Please refer to the application, page 7. Under the company’s proposal it would have authority to
make program changes and shift resources from one program to another without Commission
approval, please explain in detail how the “flexibility” requested by the company would affect
programs that may have greater intangible benefits than other programs (i.e. Energy education
programs are typically not as “cost effective” as other programs, does the company intend to
eliminate funding of these types of programs without Commission approval?)

RESPONSE:

The flexibility mentioned above and in the direct testimony of Theodore Schultz refers to the
ability of the Company to modify certain program elements (such as incentive levels or program
funding) in response to rapidly-changing market conditions. One of the primary benefits of the
Company’s proposal is that it focuses the Company’s efforts to introduce and manage cost-
effective programs that will be adopted by customers. Customer adoption can be driven by both
tangible (e.g. lower bills) and intangible (e.g. “doing their part to help the environment”) benefits
to customers. In fact, the Company has proposed an energy education program, audits, and low
income services — programs that traditionally are not necessarily cost effective. Each of these
programs plays a valuable role in the portfolio to ensure maximum customer participation.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-008
REQUEST:

Please refer to the application, page 7. Is the company committing to reduce the generation at
the plants that serve its Kentucky customers? If not, why not? If the company reduces the
demand and capacity required by its Kentucky customers, what will it do with the electricity
generated? Please explain detail.

RESPONSE:

No, not necessarily. A reduction in DE Kentucky load, or “freed-up” load, will be offered for
sale into the MISO market. Incremental margins from such sales are shared with DE Kentucky’s
customers under the existing Rider PSM. This assumes that there is a market for the “freed-up
load”. For example, if the load reductions occur during off-peak periods there may not be a
market for the generation.

PERSON RESPONSIBLE: Paul G. Smith



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-009
REQUEST:

Please refer to the application, page 9. Please explain in detail how the likely lower costs and
operational efficiencies will be reflected under the recovery method proposed by the company.
Will such efficiencies be reflected in a lower tariff or increased incentives to the company?

RESPONSE:

Under the Company’s proposed recovery mechanism, if lower costs and operating efficiencies
are achieved in the implementation of the energy efficiency programs, this will reduce the level
of Rider SAW charged by the Company because ultimately the amount to be recovered by the

Company is capped at a 15% margin on program costs. In the true-up process, lower program
costs benefit customers.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-010
REQUEST:

Please refer to the application, page 10. Please explain in detail what program changes the
company defines as “significant”.

RESPONSE:

Significant changes would include starting a new program or stopping an existing program.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-011
REQUEST:

Please refer to the application, page 10. Please explain whether the company believes a conflict
of interest exists if it hires its own program evaluators. If it is the position of the company that
such conflict does not exits, please fully explain the company’s position.

RESPONSE:

The Company’s approach to program evaluation is discussed in the testimony of Dr. Richard
Stevie on pages 22 to 29 with accompanying Exhibits RGS-5 and RGS-6. The Company has
stated that it will provide for independent review and evaluation of the proposed programs.
Evaluation activities will be competitively bid, designed, managed, supervised, or conducted by
independent professionals. Ultimately, the results are presented to the Commission for review.
The Company does not believe a conflict exists. The proposed process is the same as the
Company has employed for years in evaluating the past energy efficiency programs.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-012
REQUEST:

Please refer to the application, page 10. How are such program evaluators to be chosen by the
company?

RESPONSE:

Similar to the manner that measurement and verification (M&V) activities are conducted in other
Duke Energy jurisdictions, Duke Energy Kentucky plans to use an independent third-party
evaluation manager to prepare and issue a request for proposals (RFPs) to hire independent
evaluators to conduct impact and process evaluations on the save-a-watt programs. The RFP
will request bids to conduct evaluations consistent with the M&V plans submitted at the time of
the program filing. Consistent with evaluation practice, evaluators will be selected based on
experience, thoroughness and creativity in evaluation approach, as well as price.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-013
REQUEST:

Please refer to the application, page 10. Please explain in detail what steps the company will
take to ensure that a conflict does not arise in choosing its program evaluators.

RESPONSE:

See response to AG-DR-01-012.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-014
REQUEST:

Please refer to the application, page 10. Would the company agree to third party review of its
proposed program evaluators? Would the company agree to third party review of the proposed
program evaluators evaluation methods?

RESPONSE:

In the testimony of Dr. Richard Stevie, on pages 22 to 29 with accompanying Exhibits RGS-5
and RGS-6 and in the response to Attorney General Data Request No. 12, the Company has
outlined its proposed approach to evaluation, measurement, and verification. This approach
already allows for independent review of all the methods and processes that will be employed to
conduct the evaluation, measurement, and verification.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-015
REQUEST:

Please refer to the application, page 12. Please explain in detail why the company
believes it is appropriate to determine the level of avoided costs under the proposed tariff
at the electric rates of its cogeneration/small power producers. Please explain in detail
what the difference would be between avoided cost rates under the cogeneration/small
power producers and its normal generation costs.

RESPONSE:

In evaluating the cost effectiveness of energy efficiency programs, one always uses the
avoided costs consistent with the “peaker” methodology. The “peaker” methodology
utilizes the capacity cost of a peaking unit plus marginal energy costs as the measure of
avoided capacity and energy costs. This measure of avoided costs is consistent with the
application of the standard cost effectiveness tests as well as consistent with the
methodology in an Integrated Resource Plan. To use “normal” generation costs (which is
undefined in the question but presumably average cost), one would undervalue the
benefit of an energy efficiency program and not be consistent with the level of energy
efficiency that would be cost effective within the Integrated Resource Plan.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-016
REQUEST:

Please refer to the application, page 12. Please explain in detail how the company
proposed to treat purchased power under the proposed tariff. Is it the company’s position
that purchased power will be added to or subtracted from its estimated demand and

capacity under the proposed tariff. Please explain the basis for the company’s position on
this issue.

RESPONSE:

Purchased power cost is not a component of Rider SAW.

PERSON RESPONSIBLE: Paul G. Smith



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-017
REQUEST:

Please refer to the application, page 12. Please explain in detail what percentage of

recovery under the proposed tariff would be required for the company to recover all its
costs under its existing programs.

RESPONSE:

Assuming the Attorney General is referring solely to the program costs, the Company
would need to recover 40% of conservation avoided costs and 58% of demand response
avoided costs to recover all program costs on a present value basis.

PERSON RESPONSIBLE: Theodore E. Schultz/Paul G. Smith



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-018
REQUEST:

Please refer to the application, page 15. Please explain in detail the differences between
the programs proposed under the current application and those currently offered by the
company.

RESPONSE:

Duke Energy Kentucky has assembled a portfolio of programs that are meant to appeal to
a significant percentage of the Company’s local customers. Although there are different
programs that have worked in other utility jurisdictions, the Company has proposed a
portfolio of programs that it feels can be successful in Kentucky. The Save-a-watt
portfolio of programs has a blend of programs never before offered by Duke Energy
Kentucky and existing programs that are similar to those in the current portfolio.
Additionally, the existing programs will utilize new techniques for targeting, marketing
and delivery that will dramatically change how these programs go to market, reach and
interact with customers and work with trade allies, retailers and manufacturers. The
Save-a-watt portfolio leverages tested, successful designs as the basis for the portfolio of
programs while departing from conventional marketing techniques, partnerships, and data
capture that differentiates the overall proposed portfolio.

As an example, the National Education Energy Education Program is replaced with
Energy Efficiency Education Program for Schools, a broader based more comprehensive
student-oriented program. Duke Energy Kentucky is partnering with the Scholastic
company, a world-renowned educational resource for over 87 years. The program will
deliver an extensive energy curriculum, teacher training, student distributed home energy
audits, energy efficiency measures, school audits and community based staff. In addition,
the program will deliver these services to all grades over its term.

Along with the program differences themselves, when comparing the current methods of
targeting and marketing, against the new methods employed under Save-a-watt, there is a
significant difference. Duke Energy Kentucky, through its collection of customer data
will be able to deliver energy efficiency offers to customers based on how they use



energy, the age of their home and other key attributes that impact the bill. This improved
level of sophistication in targeting customers is a major advancement in program
implementation that is in limited used by other utilities in general. With regards to
marketing techniques, Duke Energy Ohio recent success with a compact fluorescent
(CFL) light promotion is indicative of the type of pioneering marketing that will be
adopted in Kentucky. The promotion was a partnership between Wal-Mart, GE and
Duke Energy Ohio and resulted in CFL sales increase of over 800%, which was
unprecedented. The promotion design also enabled Duke Energy Ohio to track the sales
of CFL’s at the customer level which was the first time this type of data collection was
performed by any utility.

It is this type of innovative program design and thinking under Save-a-watt that sets the
Duke Energy Kentucky programs apart from not only the current programs but from
other utility programs.

PERSON RESPONSIBLE: Michael Goldenberg



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-019
REQUEST:

Please refer to the application, page 16. Please explain in detail the basis and reasoning
behind the company decision not to capitalize a percentage of its avoided costs achieved

by its cnergy efficiency programs as was suggested by the company in Case No. 2007~
00477.

RESPONSE:

The Company agreed in lines 17-18, page 6, in Case No. 2007-00477 of Ted Schultz’s
testimony that capitalization of costs was a reasonable option. However, in lines 19-21 of
that same testimony, Mr. Schultz goes on to say that using avoided costs was the most
appropriate incentive, rather than capitalization of costs.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Sei Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-020
REQUEST:

Please refer to the application, page 16. Please explain in detail why the company seeks
Commission approval to reflect its treatment of the impacts to its income statement of its
energy efficiency programs.

RESPONSE:

Paragraph W of the Application was intended to put the Commission on notice that the
Company would be including additional information in its quarterly filings. Because the
Company is not requesting to change its existing reporting obligations, Commission
approval is probably not required.

PERSON RESPONSIBLE: Paul G. Smith



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-021
REQUEST:

Please refer to the application, page 17. Please explain in detail why the company
proposes to include the actual program costs in a footnote to its income statement rather
than in the body of its income statement. Does the company believe that the use of such
data in a footnote is appropriate?

RESPONSE:

The Company intends to report its revenues, which are based on avoided costs, in the
income statement. The Company proposes to footnote its actual program costs for
purposes of revenue/expense matching.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-022
REQUEST:

Please refer to Attachment A of the application. Please list the members of the Kentucky
residential and non-residential collaborative. Please list the title of the member and the
relevant expertise of the members as it relates to energy efficiency.

RESPONSE:

Duke Energy Kentucky collaborative members include various customers and customer
groups or agencies that work with Northern Kentucky residents. Collaborative
membership is voluntary and requests for membership are based on representation of
customer needs.

Duke Energy Kentucky Residential Collaborative

First Name | Last Name | Title Organization Relevant Expertise
Employee in Energy
Institutional Market Efficiency Strategy
Pam Chapman Segment Manager Duke Energy group.
Social Worker & Service agency for
Coordinator of Senior Boone County | Boone County
Monica Braunwart Plus Program Fiscal Court residents.
Signatory Party. The
Office of Rate

Intervention serves as
a watchdog for
consumers in various
rate matters. Under
Kentucky law, the
office is responsible

Kentucky for representing the
Attorney interests of Kentucky
General's consumers before
Office, Office of | governmental rate
Assistant Attorney Rate making agencies,

Paul Adams General intervention concentrating on utility




cases.

Service Agency. Helps
low-income, elderly,
and disabled
homeowners live a
higher quality of life.
Assists Greater
Cincinnati and
Northern Kentucky
residents with critical

People home repairs,
Working modifications, and
Nina Creech VP - Operations Cooperatively maintenance.
Department for | Leader in Kentucky's
Acting Director of Energy energy office. Leads
Division of Energy Development Division of Energy
Efficiency and and Efficiency and
John Davies Conservation Independence | Conservation.
Campbell Service Agency for
Director of Human County Fiscal Campbell County
Pat Dressman Services Court residents.
Service Agency.
Strives o create
opportunities for
individuals and
families to reach self-
sufficiency through
family support
services, education
and leadership
throughout the
Family Center communities of
Beth Hodge Coordinator Brighton Center | Northern Kentucky.
Signatory Party. Offers
assistance in all types
of legal matters at no
Northern cost or reduced cost to
Kentucky Legal | those individuals who
Carl Melcher Attorney Aid are unable to pay.
Service Agency. Helps
low-income, elderly,
and disabled
homeowners live a
higher quality of life.
Assists Greater
Cincinnati and
Northern Kentucky
residents with critical
People home repairs,
Working modifications, and
Jock Pitts President Cooperatively maintenance.
Energy Education
Coordinator of Kentucky | Kentucky Provider for Schools.
Karen Reagor NEED Project NEED Project Kentucky NEED takes




a holistic approach to
energy, providing core
content-aligned
curriculum for
students, professional
development for
teachers and energy
management
programs for school
operations and
maintenance staff.

Attorney with
The League of
Women Voters, which
encourages the
informed and active
participation of citizens
in government, works
to increase
understanding of
maijor public policy
issues, and influences
public policy through

l.eague of education and
Joy Rutan Attorney Women Voters | advocacy.
Signatory Party and
Service Agency. Helps
low-income individuals
and families develop
Northern the knowledge,
Kentucky opportunities and
Community resources they need
Action to achieve self
Florence Tandy Executive Director Commission reliance.

Duke Energ)

y Kentucky Commercial & Industrial Collaborative

Company or
First Name Last Name Title Organization Relevant Experience
Social Worker & Boone Service Agency for
Coordinator of Senior County Residents in Boone
Monica Braunwart Plus Program Fiscal Court | County.
Northern Representative of
Kentucky college/university in
University/S | Duke Energy
mall Kentucky's service
Director, Small Business area and works with
Carol Comnell Business Center Development | area small business.
Business Member.
Distributes electrical,
plumbing and lighting
Wiseway supplies in the Greater
John Cain President Supply Cincinnati area and




serves commercial
and residential

contractors.
Employee in Energy
Institutional Market Efficiency Strategy
Pam Chapman Segment Manager Duke Energy | group.
Signatory Party. The
Office of Rate
Intervention serves as
a watchdog for
consumers in various
rate matters. Under
Kentucky iaw, the
office is responsible
for representing the
Kentucky interests of Kentucky
Attorney consumers before
General's governmental rate
Office, Office | making agencies,
Assistant Attorney of Rate concentrating on utility
Paul Adams General Intervention cases.
Department
for Energy Leader in Kentucky’s
Acting Director of Development | energy office. Leads
Division of Energy and Division of Energy
Efficiency and Independenc | Efficiency and
John Davies Conservation e Conservation.
Campbell Service Agency for
Director of Human County Residents in Campbell
Pat Dressman Services Fiscal Court | County
Business Member in
Bob Flick Owner/Operator Flick's Foods | the food industry.
Campbell Service Agency for
Maintenance County Residents in Campbell
Russell Guy Supervisor Fiscal Court | County.
Business Member.
Knockelman | Sells, services and
Knochelman n Service repairs HVAC
Kris n General Manager Experts systems.
Business Member.
Strives to develop
strong businesses and
a vibrant economy in
Northern Kentucky
Northern and its surrounding
Vice President, Kentucky region, through
Business Development | Chamber of | business advocacy
Daniele Longo and International Trade | Commerce and leadership.
Business Member.
Monohan Business includes
Monohan, Development | land development and
Ed Sr. President Company office rental.
People Service Agency. Helps
Working low-income, elderly,
Jock Pitts President Cooperativel { and disabled




homeowners live a
higher quality of life.
Assists Greater
Cincinnati and
Northern Kentucky
residents with critical
home repairs,
modifications, and
maintenance.

Karen

Reagor

Coordinator of

Kentucky NEED Project

Kentucky
NEED
Project

Energy Education
Provider for Schools.
Kentucky NEED takes
a holistic approach to
energy, providing core
content-aligned
curriculum for
students, professional
development for
teachers and energy
management
programs for school
operations and
maintenance staff.

Gary

Sinclair

Maintenance Director

Kenton
County
Fiscal Court

Service Agency for
Kenton County
residents.

PERSON RESPONSIBLE: Michael Goldenberg/Pam Chapman




Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-023
REQUEST:

Please refer to the testimony of David Freeman, page 8. In his testimony, Mr. Freeman
indicates that the company’s reserve margin is adequate until 2018 but beginning in 2019
is consistently below 15%. Please indicate the percentage of the reserve margin for each
year starting from 2019 through 2028.

RESPONSE:

When the incremental capacity additions shown on Figure 1-7, page 1-35 and described
on Figure 1-6, page 1-34 of Attachment DF-1 of my direct testimony are removed, the
following reserve margins result, which are also shown in Attachment AG-DR-01-023.

RES.
MAR.

YEAR (%)
2019 14.6
2020 139
2021 123
2022 113
2023 10.8
2024 9.8
2025 8.9
2026 8.0
2027 6.9
2028 6.5

PERSON RESPONSIBLE: David E. Freeman



Case No. 2008-00495
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Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-024
REQUEST:

Please refer to the testimony of David Freeman, page 10. In his testimony, Mr. Freeman
indicates that no energy efficiency programs included in 2008 IRP SO analysis were
selected as economic because no additional generation resources were required until
2019. In light of this statement, please explain in detail why the company believes is
appropriate to include recovery of avoided capacity costs in the proposed tariff if no new
generation capacity is anticipated be constructed until 2019.

RESPONSE:

Even though the System Optimizer (SO) linear programming model did not select as
economic the energy efficiency programs in the 2008 IRP analysis, Duke Energy
Kentucky chose to develop portfolios with and without energy efficiency for the more
detailed production cost analysis using Planning and Risk (PaR), a production costing
model. This was done to further evaluate whether or not the energy efficiency programs
were economic.

After these bundles were made part of the 2008 IRP plan, an analysis was performed
using PaR to compare the economics of the 2008 IRP plan to a plan that did not contain
any EE or DR programs. This analysis showed that the inclusion of these programs in the
chosen plan was economic, by reducing the PVRR of the plan by approximately $2.5
million when compared to the same plan that did not contain any conservation or demand
response programs.

The proposed energy efficiency programs offset future capacity needs. When the new
generation required in the proposed energy efficiency programs is compared with new
generation required in the 2008 IRP, a new 35 MW CT is delayed one year from 2019 to
2020 and a new 35 MW CT is cancelled in 2023 and replaced with 50 MW of Wind
power in 2024. New generation after 2024 could possibly be delayed in the future if the
regulatory treatment proposed by the Company were implemented, which would give the
Company the incentives to pursue additional energy efficiency initiatives in the future.



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-025
REQUEST:

Please refer to the testimony of David Freeman, page 12. In his testimony, Mr. Freeman
indicates that the company still envisions the need to obtain additional generation
resources staring in the year 2019 and that over the long term the regulatory treatment
proposed under the tariff should encourage the company to pursue additional energy
efficiency initiative. Is the company claiming that it will not need such additional
generation if its proposed tariff is approved? Please explain in detail.

RESPONSE:

No. Even if the proposed tariff is approved and the proposed save-a-watt programs are
implemented, Duke Energy Kentucky sees the need for additional resources, as shown in
Attachments DF-2 and DF-3 of David Freeman’s direct testimony.

PERSON RESPONSIBLE: David E. Freeman



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-026
REQUEST:

Please refer to the testimony of David Freeman, page 12. Will the company agree to
eliminate the addition of it proposed new generation discussed in its 2008 IRP if its
proposed tariff is approved?

RESPONSE:

As stated in AG-DR-01-025, Duke Energy Kentucky will need additional new generation
even if its proposed tariff is approved and the proposed save-a-watt programs are
implemented. These are represented in Attachments DF-2 and DF-3 of David Freeman’s
direct testimony.

PERSON RESPONSIBLE: David E. Freeman



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-027
REQUEST:

Please refer to the testimony of Julia S. Janson, page 6. In her testimony, Ms. Janson
states that existing financial incentives are inadequate to encourage energy efficiency
investments and that current utility regulation favors new generation over conservation.
Please explain in detail what level of recovery the company currently receives on its
existing energy efficiency portfolio. Please explain in detail what level of recovery the
company currently earns on its new Kentucky generation resources.

RESPONSE:

Objection. The question is unduly burdensome with respect to earnings on ‘“new
generation resources. Duke Energy Kentucky does not have this information as the
Company does not have unbundled rates (i.e. distribution, transmission and generation
are not broken out separately). The development of this information would require a
complete cost of service study and the development of separate generation rates by class.
Without waiving said objection, the Company responds as follows:

The Company’s current energy efficiency mechanism permits the company to recovery
its program costs, lost margins over three years and a shared savings component of 10%
of the net benefits (where net benefits = (avoided costs — program costs) X 10%).
Although Duke Energy Kentucky’s generating resources are new to the Company in as
much as they were existing plants transferred to Duke Energy Kentucky within the last
three years, the company currently earns a return on the investment through base rates.
The statement refers to the fact that under a traditional regulatory model to the extent a
utility’s earnings are dependent upon energy sales, as energy sales increase, its revenues
increase. Conversely, as a utility’s load decreases, so do sales and ability to achieve
revenue requirements. The greater the customer load, the greater the incentive to invest in
a supply side resource to meet customer load. A utility is able to recover its investment
and earn a return on the supply side resource over the life of the plant.

PERSON RESPONSIBLE: Theodore E. Schultz









Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-029
REQUEST:

Please refer to the testimony of James E. Rogers, page 7. In his testimony, Mr. Rogers
states that utilities generally have the opportunity to achieve earnings on their supply-side
investments, but that opportunity to achieve a comparable level of earings is typically
not available for demand-side investments. Please state whether Mr. Rogers includes
Kentucky in this statement. As Duke Kentucky currently earns a fixed percentage of
incentive for investments in energy efficiency programs, please explain in detail why Mr.
Rogers feels this is inadequate? Is it Mr. Rogers assertion that such fixed percentage is
unreasonable?

RESPONSE:

Although Kentucky’s current demand-side model provides a return for the Company, its
fixed percentage return does not encourage innovative program designs that maximize
customer energy reductions at the lowest possible cost. The Company’s proposal, on the
other hand, does allow for such innovation at a reduced risk to customers. Because
revenues (and ultimately earnings) in the Company’s proposal are based on the costs
avoided, the Company must offer programs that customers will adopt at a cost lower than
the avoided costs. This encourages the utility to find new ways to reduce expenses,
increase customer benefits, and understand what products will ultimately be utilized by
customers. Furthermore, while the traditional model is low-risk for the utility, it carries
significant risk for the customer if forecasted energy reductions from demand-side
programs do not materialize. In such a scenario, customers would pay for both under-
performing demand-side programs and supply-side generation to make up for the
performance gap. Under the Company’s proposal, this risk is borne by the Company and
in turn provides an opportunity for a higher return.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-030
REQUEST:

Please refer to the testimony of James E. Rogers, page 9. In his testimony, Mr. Rogers
states that although Duke Energy Kentucky has had good results with the existing shared
savings mode, [Duke] need[s] substantially better results if [Duke] is to achieve its
objectives of long-term energy security and sustainability. As no other electric utilities
have raised the issue of needing additional recovery for their energy efficiency programs,
why does Mr. Rogers maintain Duke needs additional recovery? Does he believe that the
other electric utilities do a better job than Duke Energy Kentucky in their energy
efficiency programs? Does Mr. Rogers believe that the objectives of long-term energy
security and sustainability are more important than the Commission’s long held goals of
reasonable rates and reliable electric service? Please fully explain your answers.

RESPONSE:

At both the national and state level there has been much debate and discussion over
incentive levels for energy efficiency. For example, in California, Oklahoma and North
Carolina utilities have filed proposals for new recovery mechanisms for energy
efficiency. Adoption of a cap-and-trade program for carbon emissions regulation and
possible national renewable / energy efficiency portfolio standards are likely to dominate
energy policy at both the state and national level for quite some time. The Company
fundamentally believes greater investment in energy efficiency is necessary to mitigate
the risk of higher rates, to reduce environmental impacts, and to provide reliable electric
service for customers. Duke Energy is at the forefront of these national debates and
believes all utilities will similarly look for ways to address these issues.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-031
REQUEST:

Please refer to the testimony of James E. Rogers, page 9. In his testimony, Mr. Rogers
states that Duke believes the existing model of recovery does not create enough value for
consumers or enough financial incentive for the company to drive innovation and
investment necessary to fully realize the potential benefits of energy efficiency. Please
state whether Duke believes that low rates and reliable service have value to customers
greater than that of energy efficiency. Please state what investments Duke Energy
Kentucky has not made in the state due to a perceived inability to recovery enough
incentive to justify the expenditure.

RESPONSE:

Low rates and reliable service have value to customers. However, pending carbon
legislation and rising fuel costs offer potential risks to consumers who have not yet
become efficient consumers of electricity. By promoting greater energy efficiency, Duke
Energy is attempting to help customers mitigate these risks.

PERSON RESPONSIBLE: Theodore E. Schultz/Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-032
REQUEST:

Please refer to the testimony of James E. Rogers, page 11. In his testimony, Mr. Rogers
states that the company makes the investment in energy efficiency up front and assumes
the risk that the program will work. Please quantify this alleged risk in light of the fact
that the company will begin to recover from its customers immediately under the tariff on
its proposed programs.

RESPONSE:

The risk referred to in Mr. Rogers testimony is referring to the risk that a customer may
pay twice for the same energy. Under the traditional methodology, if the Company’s
estimates of energy and capacity reductions do not materialize, the customer must pay for
the efficiency program and the generation needed to replace the shortfall. However,
under the Company’s proposal, if estimates of energy and capacity reductions do not
materialize, the Company must refund the revenues associated with the shortfall.

Furthermore, immediate recovery based on the rider does not mean the Company is not
spending money, incurring risk, or will be allowed to keep all of the revenue it collects.
Because the Company receives no direct recovery of program costs, immediate recovery
is necessary in order to ensure the company does not have negative cash flows.
Additionally, the true-up process determines the allowed earnings based on measured and
verified energy and capacity reductions. If the Company earns more than allowed, it will
be required to refund that back to customers.

PERSON RESPONSIBLE: Theodore E. Shultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16,2009

AG-DR-01-033
REQUEST:

Please refer to the testimony of James E. Rogers, page 11. Please state whether the
minimum recovery under the proposed tariff includes the company’s program costs with
minimum recovery of 5% over and above the company’s program costs. Is there any
scenario in which the company does not recover its program costs plus at least 5%?
Please fully explain your answer.

RESPONSE:

The Company’s minimum recovery is not program costs with a 5% return. There are
multiple scenarios where the Company would earn less than this amount due to lower
impacts (and thus lower avoided cost revenue) or higher program costs.

For instance, if the Company spends 30% more than expected to achieve 100% of
impacts, its return will be negative. Alternatively, if the Company spending is on target,
but impacts verified through the M&V process are 25% lower than expected, the
Company will lose money.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-034
REQUEST:

Please refer to the testimony of James E. Rogers, page 14. In his testimony, Mr. Rogers
states that the save-a-watt program can serve as a model to other utilities as a new way of
thinking about energy efficiency. Please state whether Mr. Rogers or any other Duke
representative has knowledge of any other utility proposal similar to Duke’s save-a-watt
currently before any regulatory body. If so, please provide the name of the utility and the
jurisdiction.

RESPONSE:

The Company is unaware of any such proposal outside of other Duke Energy affiliates.
The Public Utilities Commission of Ohio has approved this recovery mechanism.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-035
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 4. In his testimony, Mr.
Schultz states that Duke Energy Kentucky recognizes energy efficiency as a reliable,
valuable resource to meet the customers’ growing need for electricity. Please sate the
project growth in demand and capacity of Duke Energy Kentucky from 2008 through
2028. Would Mr. Schultz agree that Duke Energy projects only modest growth in its
demand and capacity through 20287

RESPONSE:

In the Company’s 2008 Integrated Resource Plan, total energy was projected to grow at a
0.8% annual rate. Also, the summer peak demand was projected to grow at 0.8% per
year. The Company’s 2008 IRP represents a snapshot in time of forecasted load growth.
Therefore, it is hard to define what is considered a modest growth rate.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

| AG-DR-01-036
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 6. In this testimony, Mr.
Schultz states that the percentage of savings achieved is determined by dividing the
actual avoided energy and capacity costs at the end of the four years by the total
forecasted avoided energy and capacity costs over the same time period. Please explain
in detail who determines the reasonableness of the projected avoided capacity and energy
savings? Are these projections approved by the Commission on an annual basis? Please
explain why the company believes that this ratio is reasonable. Doesn’t this ratio
encourage the company to under-estimate the achievable savings to boost its recovery?
Why aren’t the results reviewed on an annual basis rather than four years? Doesn’t’
waiting for four years provide the company with recovery through the tariff that could be
substantially more or less than could be reflected at the end of the true up period?
Couldn’t this lead to substantial mismatch, which was a problem recently noted by the
Commission in regard to Duke’s current DSM program?

RESPONSE:

Discussion on the avoided costs is summarized in the testimony of Dr. Richard Stevie on
pages 14 to 18. Avoided capacity costs are obtained from the Company’s most recent
avoided cost filing. Avoided energy costs are developed from the Integrated Resource
Planning process.

Reasonableness of impacts can be determined in several ways, including but not limited
to: evaluation, measurement, and verification (EM&V) studies performed on programs;
engineering estimates provided by efficiency industry experts; past Company experience;
and based on the input of the Company’s collaborative partners.

However, the Commission ultimately approves the reasonableness of the avoided costs.
All the ratio is doing is showing the achievement towards a projected goal of avoided
costs. One could obtain similar information by comparing the kWh impacts obtained
relative to total kWh impacts planned. However, this ignores the differences in value that



occur based upon when the kWh impacts occur. In addition, the structure of the recovery
proposal provides the Company with an incentive to pursue as much efficiency as
possible. Results will be reviewed annually as we proceed through the four year period
through measurement and verification studies. This information will be utilized to adjust
the rider recovery during the four year period to reduce the risk of a large true-up.

Results are reviewed on a four year period for several reasons. First EM&V may take
more than 12 months to evaluate a program, and not all programs begin on January 1.
Thus, valid EM&V results for each year’s programs will not be available until many
months after that 12 month period has concluded. Next, markets for energy efficiency
are volatile and may move up or down in any year based on the weather, economy, or
general consumer trends. Because these results are so variable, the Company believes it
is more appropriate to track results relative to a 4 year total, rather than on an individual
year basis. On the other hand, Duke’s current DSM program has annual updates. These
updates show that market volatility can greatly affect the program from year-to-year. The
Company wishes to avoid such volatility and believes that over a four year period such
differences should offset one another, smoothing out the impact of any true-up.

In the Company’s proposal, under-estimating achievable savings cannot boost the

Company’s ROI beyond agreed upon levels since the Company’s proposal includes an
earnings cap. Thus, there is no incentive to over or under-estimate results.

PERSON RESPONSIBLE: Theodore E. Schultz/Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-037PUBLIC
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 6. Please provide an example
calculation of the company’s recovery under the existing method and the proposed
method. For the purposes of these calculations the company can reference the results and
costs reported in its most recent DSM filing for its existing programs.

RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response is being filed with the Commission under a Petition for Confidential
Treatment.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-038
REQUEST:

Please refer to the testimony of Theodore E. Schultz, on page 10. In his testimony, Mr.
Schultz states that Duke wishes to make program changes and reallocate resources among
programs to optimize results for both customers and the company and that although
programs will still continue to be filed and approved by the Commission, participation
and spending levels by program will not be unduly restricted by pre-established limits.
Does Mr. Schultz imply that funding could be increased or decreased, affecting the
recovery sought by the company from its customers, without Commission approval?
What if a program is popular with customers but is not a profitable for the company, is it
the company’s assertion that it has the ability under the tariff to unilaterally end such
programs? Please fully explain your answer.

RESPONSE:

Such funding flexibility was requested so that money for programs which are being
adopted at a less-than-anticipated rate can be shifted to programs that are being adopted
at a faster-than-anticipated rate. This was not meant to imply the Company would stop
existing or start new programs without regulatory approval. Please see response to AG-
DR-01-010.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-039
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 11. In his testimony, Mr.
Schultz states that Commission approval would be required to add or remove a program
from the company’s portfolio, however isn’t it possible for the company to essentially

“kill” a program by ending it’s funding without Commission approval? If not, please
fully explain your answer.

RESPONSE:

No. Please see response to AG-DR-01-038.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-040
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 15. Please describe how the
company’s Reach and Teach and Home Performance programs differ from the existing
programs offered by the company.

RESPONSE:

The Reach & Teach (RTEC) Program is replacing Payment Plus (PP+) which is delivered
by Northern Kentucky CAC. The existing program only reaches less than 100
participants per year whereas RTEC goal is to have approximately 1000 participants once
fully implemented. In addition, PP+ only runs classes a maximum of 4 months per year
whereas RTEC will be scheduled over all 12 months. Lastly, RTEC not only provides
energy education but will also distribute compact fluorescent light bulbs to participants
where as participants in PP+ once having completed all education sessions were eligible
for arrearage assistance. Now all dollars will be spent on the customer and will not be
returned to the company.

The Home Performance Program is a comprehensive audit program which is modeled
after the Home Performance with Energy Star Program offered by many utilities across
the U.S. The goal of the program is to provide the home owner with a comprehensive
customized report and the ability to finance and install identified measures. Unlike the
Home Energy House Call Program which is also part of the Duke Energy Kentucky
portfolio, Home Performance performs a number of diagnostic tests e.g. blower door,
thermo scanning, pressure pan testing and duct blasting to determine areas of energy loss
which are not seen during a normal visual walk through audit. Each audit is customized
for that customer’s home along with the measures and incentives offered. Under the
existing Home Energy House Call Program, measures are identified on a visual basis
only and incentives are based off of the existing Smart Saver Program prescriptive
amounts.

PERSON RESPONSIBLE: Michael Goldenberg



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-041
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 17. Does the company believe

it is appropriate to earn enhanced returns on its educational and low income energy
efficiency programs? If so, why? Please fully explain your answer.

RESPONSE:

Earnings from the Company’s proposal are derived based on the overall performance of
the portfolio rather than from specific programs. Thus, the company is not asking for
“enhanced returns” on education or low income programs.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-042
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 17. Please provide a listing of

the 40 new energy efficiency measures offered in the Smart Saver Program for non-
residential customers. Please provide a listing of all measures offered previously.

RESPONSE:

Attachment AG-DR-01-042 contains a list of the measures offered previously and a list
of the measures offered under the non-residential Smart saver program under the save-a-
watt initiative. This shows the new measures being offered.

PERSON RESPONSIBLE: Richard G. Stevie
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Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-043
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 18. Please explain how the
company intends to account for funds from Federal or State resources under the LIHEAP
or ratepayer fund from the company’s HEA programs under the proposed tariff. Does the
company intend that the energy savings of participants such receiving assistance will be
included in its avoided costs? Does the company believe such treatment will “double-
dip”? If not, why? Please fully explain your answer.

RESPONSE:

Both LIHEAP and HEA funds are not used for energy measures but for assistance in

paying energy bills. Thus, no energy savings would be generated by participants using
these funds.

PERSON RESPONSIBLE: Michael Goldenberg



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-044
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 19. In his testimony, Mr.
Schultz states that many customers believe that they have already adopted simple,
responsible behaviors, and they perceive energy efficiency alternatives as higher-priced,
complicated, or unwelcome interferences with their lifestyle or business. Isn’t this
perception true as the company proposes to dramatically increase the cost to consumers
of its energy efficiency programs? Further, isn’t the perception that energy efficiency
alternatives are unwelcome also true for business customers as Kentucky currently
provides an exemption for industrial users? Is it the company’s position that regardless
of these perceptions, that consumers should be forced to pay even higher costs for energy
efficiency programs they may not wish to participate in? Please fully explain your
answers.

RESPONSE:

Mr. Schultz’s testimony states on page 19, line 15, “many customers lack the capital to
invest in energy efficiency.” This statement does not imply customers are unwilling to
pay more to participate in energy efficiency programs. Instead, it states customer
research shows some customers prolong needed efficiency upgrades and instead focus on
lowest-possible up-front cost when confronted with the high capital costs associated with
major efficiency-related purchases such as replacement HVAC systems. In these
circumstances, the Company is proposing to offer incentives to customers in order to
reduce the customers’ up-front outlay of cash so that they will make a more energy-
efficiency purchase.

In addition, if customers decide that they do not want to participate in the Company’s
energy efficiency programs, whether because they believe they have already made
changes to be energy efficient or another reason, then customers will not pay for the
Company’s energy efficiency programs. Under the save-a-watt proposal, if customers do
not participate in the energy efficiency programs, then the Company will not achieve any
load reductions or avoided costs. As a result, the Company will not be able to justify any



revenues. This is the risk that the Company is taking on under this proposal. The
Company needs to offer programs that customers want. Customers are not forced to pay,
but allowed to choose.

PERSON RESPONSIBLE: Theodore E. Schultz/Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-045
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 19. In his testimony, Mr.
Schultz acknowledges that few customers are willing to pay more to participate in energy

efficiency programs. If this is the case, why is the company proposing to force ratepayers
to pay even more for these programs? Please fully explain your answer.

RESPONSE:

Please see response to AG-DR-01-044.

PERSON RESPONSIBLE: Theodore E. Schultz/Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-046
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 23. Is the company proposing
to take profits on savings measurers paid for by tax incentives? If so, why? If not, please
indicate how such energy savings will be removed from consideration by the company.
Please fully explain your answer.

RESPONSE:

If customers utilize tax incentives to help pay for the cost to implement energy efficiency
measures, the Company can only claim the energy savings under the save-a-watt proposal
if the Company also provided incentives to the customers or in some other way affected
customers’ decisions to implement energy efficiency measures.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-047
REQUEST:

Please refer to the testimony of Theodore E. Schultz, page 26. For the purposes of
recovery, does the company intend to claim energy savings of its industrial customers

who have implemented their own measures? If so, why does the company feel this is
appropriate? Please fully explain your answer.

RESPONSE:

No. The Company only claims energy savings for those measures for which it has had an
impact on the customer’s adoption of the measure.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-048
REQUEST:

Please refer to Attachment TES-2, page 2. Please state whether the company intends to
provide the rebates described therein on gas appliances under the proposed tariff. If not,
why? Please fully explain your answer.

RESPONSE:

No, because the Company is not providing incentives on gas measures.

PERSON RESPONSIBLE: Michael Goldenberg



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-049
REQUEST:

Please refer to Attachment TES-2, page 6. Please state whether the company will charge
consumers interest on loans made through its proposed Efficiency Savings Plan. If so,
will the interest costs be included in the company’s recovery calculations?

RESPONSE:

The Company will not be funding the loans made under the Efficiency Savings Plan.
Thus, any interest payments will go to the funding party and not Duke Energy Kentucky.

PERSON RESPONSIBLE: Michael Goldenberg



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-050
REQUEST:

Please refer to Attachment TES-2, page 6. In regard to the company’s proposed
Efficiency Savings Plan, please provide details as to how customers will be affected
should a foreclosure or sale of the property be made prior to the payoff of the proposed
loan.

RESPONSE:

The financial agreement for the energy saving loan will include the consumer’s
responsibility to pay the full outstanding balance of the loan in the event of a change in
ownership or foreclosure.

PERSON RESPONSIBLE: Michael Goldenberg



Duke Energy Kentucky, Inc.

Case No. 2008-00495

First Set Attorney General Data Requests
Date Received: March 16, 2009

AG-DR-01-051
REQUEST:

Please refer to Attachment PGS-1, page 1. The company proposes that an entity that
originally opted out of its energy efficiency program will be required to pay the entire
rider amount for the opt out period prior to being allowed into the program. Please fully
explain why the company believes it is appropriate to back charge such entities that
received no benefits from the company during the opt out period. Additionally, please
fully explain how such a policy complies with the PSC regulations and statutes governing
the ability of a company to collect past obligations.

RESPONSE:

The Company believes that a customer who initially elects to opt out of Rider SAW, not
to take advantage of benefits and accordingly avoid paying its fair share of costs, should
be permitted to opt in at a later date. As programs evolve or are newly developed it is the
Company’s hope that customers who have opted out would reconsider their decision and
decide instead to opt back into the program. However, the customer who later decides to
opt in should be required to pay their fair share of the rider for the period. Otherwise,
customers who either did not choose to opt out or who do not have the ability to opt out,
end up subsidizing the returning customer’s participation.

PERSON RESPONSIBLE: Theodore E. Schultz
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VERIFICATION

State of Ohio )
) SS:
County of Hamilton )

The undersigned, David E. Freeman, being duly sworn, deposes and says that I
am employed by the Duke Energy Corporation affiliated companies as Director,
Integrated Resource Planning for Duke Energy Business Services, LLC; that on behalf of
Duke Energy Kentucky, Inc., 1 have supervised the preparation of the responses to the
foregoing responses to information requests; and that the matters set forth in the
foregoing response to information requests are true and accurate to the best of my
knowledge, information and belief after reasonable inquire.

[uid 2

David E. Freeman, Afﬁanr/ N

Subscribed and sworn to before me by David E. Freeman on this 4 2 day of

March 2009.

oy

NOTARY PUBLIC /

5\ ANITA M, sy
% | Notary Public, gate ﬁﬁﬁ

¥ Commission Exp;
re:
November 4, 2009

243436



VERIFICATION

State of Ohio )
) SS:
County of Hamilton )

The undersigned, Richard G. Stevie, being duly sworn, deposes and says that I am
employed by the Duke Energy Corporation affiliated companies as Managing Director,
Customer Market Analysis; that on behalf of Duke Energy Kentucky, Inc., I have
supervised the preparation of the responses to the foregoing responses to information
requests; and that the matters set forth in the foregoing response to information requests

are true and accurate to the best of my knowledge, information and belief after reasonable

inquire.

Richard G. Stevie, Affiant
Subscribed and sworn to before me by Richard Stevie on this 84 day of March

2009.

QNITA M. SCHAFER

i3 | Notary Public, Stats of Ohj

? J My Commission gx‘;)iresc
November 4, 2009

243436



VERIFICATION

State of North Carolina )
) SS:
County of Mecklenburg )

The undersigned, Theodore E. Schultz, being duly sworn, deposes and says that I
am employed by the Duke Energy Corporation affiliated companies as Vice-President
Marketing & Energy Efficiency; that on behalf of Duke Energy Kentucky, Inc., I have
supervised the preparation of the responses to the foregoing responses to information
requests; and that the matters set forth in the foregoing response to information requests

are true and accurate to the best of my knowledge, information and belief after reasonable

inquire.

Tlewdne & Sm

Theodore E. Schultz, Affiant

Subscribed and sworn to before me by Theodore E. Schultz on this al_’, = day of

March 20009.

2 OFFICIAL SEAL
A} Notary Public, Nortix Carolina
County of Cabarrus
Q& DIANE M, WILKINSON
My Commission Expires July 12, 2008
P W W el

i ¢

NOTARY PUBLIC

My Commission Expires:

P %A«bvkaac;“\

265860



VERIFICATION

State of Indiana
SS:

N e e

County of Hendricks
The undersigned, Michael Goldenberg, being duly sworn, deposes and says that I
am employed by the Duke Energy Corporation affiliated companies as Director, Products
and Service; that on behalf of Duke Energy Kentucky, Inc., I have supervised the
preparation of the responses to the foregoing responses to information requests; and that
the matters set forth in the foregoing response to information requests are true and
accurate to the best of my knowledge, information and belief after reasonable inquire.

Michael Goldenberg, Affiant

Subscribed and sworn to before me by Michael Goldenberg on thiso?qw'day of

March 2009.

NOTARY PUBLIC Qg yla, M« Regam o

My Commission Expires: 3) n , / '7

G-

266050



VERIFICATION

State of Ohio )
) S8S:
County of Hamilton )

The undersigned, Paul G. Smith, being duly sworn, deposes and says that I am
employed by the Duke Energy Corporation affiliated companies as Vice President, Rates
— Ohio and Kentucky; that on behalf of Duke Energy Kentucky, Inc., I have supervised
the preparation of the responses to the foregoing responses to information requests; and

that the matters set forth in the foregoing response to information requests are true and

accurate to the best of my knowledge, information and belief after reasonable inquire.

Ry

Paul G. Smith, Afffant

Subscribed and sworn to before me by Paul G. Smith on this 3 9&day of March

2009.

NOTARY PUBLIC

(Onily T, %/ﬂ,

My Commission Expires:

S | ANITA M. SCHAFER
35" Mooy Punke, tteof oo
25 7 November 4, 2009

265927
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Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-001

REQUEST:

Refer to pages 4-5 of the December 1, 2008, application of Duke Energy Kentucky, Inc.
(“Duke Kentucky™).

a.

Regarding the proposed earnings caps, the text at the bottom of page 4 indicates that
the caps will vary according to the level of avoided costs savings produced by the
proposed energy savings (“save-a-watt”) plan. The heading in the table at the top of
page 5 reads “ROI Cap on Program Costs Percentage.” Explain why the heading
refers to “program costs” instead of “avoided cost savings.”

Explain in detail how the specific earnings cap percentages in the table at the top of
page 5 were developed.

RESPONSE:

a.

The Company is proposing a cap on its earnings as determined by the return on
investment (ROI). Return on investment is calculated by dividing the margin by
program costs. Thus, if you spend program costs of $10 and earn $1 after taxes, you
would have an ROI of $1/$10 or 10%.

The Company’s proposal includes four different ROI caps as found in the table at the
top of page five: 15%, 12%, 9%, and 5%. If the Company achieves 90% or more of
its avoided energy and capacity target, the Company proposes the 15% ROI cap
would apply to its earnings. On the other hand, if the Company achieves between
80% and 89% of its avoided energy and capacity target, the Company proposes the
12% ROI cap would apply. Similarly, if the Company achieves between 70% and
79% of its avoided energy and capacity target, the Company proposes the 9% ROI
cap would apply. Lastly, if the Company achieves less than 70% of its avoided
energy and capacity target, the Company proposes the 5% ROI cap would apply.

The earnings cap percentages were developed in conjunction with stakeholders in
both Ohio  and Indiana. They were designed to provide an incentive for a utility
to invest in energy efficiency resources comparable to investing in power plants.
Additionally, the ability to earn a return is tied to performance. The Company’s
earnings will be lower (based on the proposed cap) if the Company fails to meet
its performance targets. The earnings cap percentages and relative risk were also
compared to other jurisdictions.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-002

REQUEST:

Refer to the bullets identifying the alleged benefits of the proposed save-a-watt plan,
specifically, the second bullet, which appears to indicate that reduced consumption by
Duke Kentucky’s customers will result in reduced generation which will then result in
reduced greenhouse gas emissions. If the plan results in displacing a portion of the
electricity otherwise needed to meet Duke Kentucky’s customers’ energy requirements,
explain how this will result in reduced generation rather than the generation that is
“freed-up” being sold elsewhere to someone other than Duke Kentucky’s jurisdictional
customers.

RESPONSE:

The reduced consumption by Duke Kentucky, or “freed-up load”, will be offered for sale
into the MISO market. Incremental margin from such sales are shared with Duke
Kentucky’s customers under existing Rider PSM.  This assumes that there is a market
for the “freed-up load”. For example, if the load reductions occur during off-peak
periods there may not be a market for the generation.

PERSON RESPONSIBLE: Paul G. Smith



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-003

REQUEST:

Refer to the full paragraph on page 11 of the application which discusses why Duke
Kentucky believes a change is needed in how energy efficiency is treated from a
regulatory perspective. The text refers to suppy-side investment incentives being more
favorable than demand-side investment incentives “because of the utility’s opportunity to
earn a reasonable return on and of its capital investments.” The text refers to the
statutory authority of the Commission to approve utility-sponsored demand-side
management (“DSM”) programs and incentive and cost recovery mechanisms having
been in effect for several years.

a. Explain whether Duke Kentucky is aware of this Commission having denied a
utility’s request to be permitted to earn a return on its investment in DSM programs
under the authority conferred upon the Commission by KRS 278.285.

b. Explain whether Duke Kentucky is aware of any jurisdictional utility having made a
request to this Commission, pursuant to KRS 278.285, to be permitted to earn a return
on its investment in DSM programs.

RESPONSE:

a. Duke Energy Kentucky is not aware of the Commission having denied a utility’s
request to be permitted to earn a return on its investment in DSM programs. The
discussion in the application refers to the current DSM regime in Kentucky which
encourages utilities to concentrate on supply side capital investments resulting in
increased electric generation, rather than encouraging investment in demand side
management programs and technologies that reduce electricity sales. The goal of the
save-a-watt filing is to create greater parity between investments on the supply side
and the demand side resulting in comparable earnings for the company.

b. Duke Energy Kentucky is not aware of any jurisdictional utility making a request to

be permitted to earn a return on its investment in DSM programs. See response to
Staff-DR-01-003(a) above.

PERSON RESPONSIBLE: N/A



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-004

REQUEST:

Refer to Attachment B to Duke Kentucky’s application. The last paragraph refers to the
information used to calculate the avoided costs for Rider SAW. Provide clarification as
to the meaning of the last two sentences in the paragraph about the use of an alternative
avoided energy cost in the current filing while future avoided energy costs will be
calculated through the Integrated Resource Planning process.

RESPONSE:

In preparing the application for this case, the Company utilized a market projection of the
cost of energy as the estimate of avoided energy cost. This estimate was used in
conducting the cost-effectiveness tests for the proposed programs and measures. Energy
efficiency cost-effectiveness, at a high level, must be linked with IRP model runs with
and without the energy efficiency programs inserted as resource options. However, an
up-front energy efficiency screening process is still necessary, because IRP production
costing models are unable to accommodate a large number of energy efficiency resource
options in the optimization modeling. So, pre-screening and bundling of energy
efficiency options that are found to be cost-effective is a more efficient and effective
approach. For this application, the avoided energy cost from a market cost projection
was used for the screening of programs and measures. In future filings, the Company
anticipates using the marginal energy costs from IRP analyses with and without the
energy efficiency programs. The difference in the energy costs between the two runs
represents an IRP based estimate of avoided energy costs.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-005

REQUEST:

Refer to the text beginning on line 17 of page 8 of the Direct Testimony of David
Freeman (“Freeman Testimony”). Given that Duke Kentucky’s capacity reserve margin
is not projected to drop below its 15 percent target until 2019, explain why it believes
now is the appropriate time to increase its commitment to and investment in DSM and
energy efficiency.

RESPONSE:
Pursuing conservation programs is beneficial to customers regardless of the reserve

margin because such programs can reduce fuel costs, reduce emissions, and help
customers prepare for carbon costs.

PERSON RESPONSIBLE: David E. Freeman



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-006

REQUEST:

Refer to pages 11-12 of the Freeman Testimony, specifically, the discussion of the impact
on Duke Kentucky’s Present Value Revenue Requirements (“PVRR”) of implementing
the proposed energy efficiency programs.

a. Provide the forecast period covered by the PVRR analysis which shows that
implementing the proposed energy efficiency programs produces $97 million in
savings compared to a supply-side-only case along with the total PVRR amounts that
reflect the $97 million savings.

b. Provide the PVRR savings and the total PVRR amounts when the proposed energy
efficiency programs scenario is compared to a continuation of the existing programs
and cost recovery mechanism.

RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

This response has been filed with the Commission under a Petition for Confidential
Treatment.

PERSON RESPONSIBLE: David E. Freeman



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-007

REQUEST:

Refer to page 11 of the Direct Testimony of Julia S. Janson and page 10 of the handout
provided at the January 26, 2009 informal conference. The testimony refers to a “small
rate increase” of approximately $0.18 per month that a customer using 1,000 kilowatt-
hours (“kWh™) will experience under Rider SAW. The graph in the handout indicates
that revenues under Rider SAW will only slightly exceed revenues under Duke
Kentucky’s existing “shared savings” DSM cost recovery rider. Provide a detailed
explanation of how such small increases provide the greater incentive which Duke
Kentucky claims it needs to more aggressively pursue energy efficiency and DSM.

RESPONSE:

The need to change the DSM cost recovery rider was not predicated on a rate increase to
customers. Instead it was developed to align utility and customer incentives, to achieve
greater efficiency impacts, and to prepare for a carbon constrained environment. While
the current model has resulted in a base level of energy efficiency progress, Duke Energy
Kentucky believes a change is needed to encourage the further development of all forms
of cost effective energy efficiency. The model in this proceeding better aligns and
encourages the utility’s investment in energy efficiency with incentives to encourage new
development while reducing risk to customers.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-008

REQUEST:

Refer to pages 7-8 of the Direct Testimony of James E. Rogers, specifically, the answer
starting on page 7, line 19 and continuing to page 8, line 9. The text refers to utilities not
having the opportunity to achieve a comparable level of earnings on demand-side
investments as they do on their supply-side investments. It refers to conventional
regulatory treatment of DSM costs and lost revenues, stating that Kentucky allows a
small incentive via a shared savings allowance, then refers to the fact that “energy
efficiency programs actually reduce utilities’ energy sales.”

a. Confirm whether the approved shared savings allowance included in Duke
Kentucky’s current DSM surcharge is based on the percentage that was proposed by
Duke Kentucky in a prior DSM case.

b. If it is not meant to imply that the current treatment of lost revenues is in some way
inadequate, explain the purpose of the statement emphasizing that energy efficiency
programs reduce energy sales.

RESPONSE:

a. Yes, Duke Energy Kentucky did propose its current DSM recovery mechanism in a

prior DSM case. While the current model has resulted in a base level of energy
efficiency progress, Duke Energy Kentucky believes a change is needed to encourage
the further development of all forms of cost effective energy efficiency. The model
in this proceeding better aligns and encourages the utility’s investment in energy
efficiency with incentives to encourage new development while reducing risk to
customers. Because program costs are not directly recovered in the proposed model,
and the utility incentive is tied to results, customers only pay for the results achieved.

Energy efficiency programs are designed to reduce customer consumption of
electricity through their use of more efficient equipment. Because consumption is
reduced, the utility’s sales are also similarly reduced, affecting the utility’s ability to
collect its fixed costs and allowed return. The current treatment of lost revenues is
one way to recover these expenses. The Company has not proposed a change to the
treatment of lost revenues.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-009

REQUEST:

Refer to pages 10-11 of the Direct Testimony of Theodore E. Schultz (“Schultz
Testimony”), which describes the flexibility Duke Kentucky believes is necessary in
offering and administering energy efficiency programs and which it plan to have under
the proposed save-a-watt program. Explain whether Duke Kentucky has determined that
the flexibility described herein cannot be achieved under a traditional DSM regulatory
scheme and, if so, how it made the determination.

RESPONSE:

The flexibility mentioned above and in the direct testimony of Theodore Schultz refers to
the ability of the Company to modify certain program elements (such as incentive levels
or program funding) in response to rapidly-changing market conditions. If the
Commission were to grant this level of flexibility, such a proposal could be possible
under a traditional DSM regulatory scheme or under the Company’s proposed save-a-
watt methodology.

PERSON RESPONSIBLE: Theodore E. Schultz
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Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-010

REQUEST:

Refer to pages 16-17 of the Schultz Testimony, specifically, the discussion of the energy
efficiency programs being offered under Duke Kentucky’s save-a-watt proposal. Explain
whether there are any features of the proposed programs, or any other considerations,
which would prevent them from being offered under Duke Kentucky’s existing DSM cost
recovery surcharge mechanism.

RESPONSE:

The programs as proposed in the Schultz Testimony represent a departure in program
design and implementation from traditional energy efficiency programs. The existing
DSM cost-recovery surcharge mechanism provides limited incentive for ongoing utility
investment and innovation in program design, along with new ways to reduce program
costs while increasing energy and capacity reductions. In contrast, the Company’s
proposal provides a mechanism to promote greater investment and creativity in design
and implementation to maximize customer benefits while reducing overall risk to
customers if the Company is unable to achieve its projected results.

PERSON RESPONSIBLE: Theodore E. Schultz



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-011

REQUEST:

Refer to page 4 of the Direct Testimony of Paul G. Smith (“Smith Testimony”) regarding
the components included in the calculation of jurisdictional revenues under Rider SAW.

a.

Explain in detail how the specific percentages used in the calculation, 75 percent and
50 percent were developed.

Generally speaking, capacity costs are typically considered long-term in nature, while
energy costs are considered short-term. Describe in detail how Duke Kentucky
determined that annual avoided capacity cost savings generated by demand response
programs and the net present value of avoided energy and capacity costs applicable to
conservation programs were the appropriate avoided cost components to include in
Rider SAW (emphasis added).

RESPONSE:

a.

These percentages were determined to create a revenue requirement which generates
an ROI of approximately 15% on program costs.

b. For demand response programs, the Company has assumed there would not be any

avoided energy costs, only avoided capacity costs. Even if capacity is avoided for
only one year, there is still an avoided cost associated with the load reduction from
demand response programs.

For conservation programs, there are energy and capacity benefits that must be valued
using the estimates of avoided capacity and energy costs. These avoided costs are
present valued to incorporate the value of the impacts and benefits achieved over the
life of the conservation measure.

For both methods, contemporaneous for demand response and present value over time
for conservation programs, the SAW approach for calculating revenue requirements
aligns the timing of the benefits obtained with the expenditures or costs involved to
achieve the load reductions.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-012

REQUEST:

Refer to pages 16-17 of the Smith Testimony, specifically, the discussion of the rate
impacts of Rider SAW on a residential customer using 1,000 kWh per month’s cost under
the existing DSM rate and the cost under Rider SAW.

a.

Explain why, for comparison purposes, it is appropriate to remove the true-up
component contained in the existing Rider DSMR.

The proposed Rider SAW residential rate of $0.001779 is 24 percent greater than the
actual tariffed surcharge of $0.01416 in Rider DSMR. The $0.001779 is 12.5 percent
greater than the current “adjusted” Rider DSM surcharge of $0.001596. After
adjusting the Rider DSM surcharge upward in this manner, describe the need for and
the purpose involved in netting out the effect of the “adjusted” Rider DSMR which
results in the claimed increase of only 0.2 percent.

RESPONSE:

It is appropriate to remove the true-up component as it contains prior period over- or
under-collections. Removing the true-up allows a fair comparison of the DSMR and
SAW rates. In other words, it allows an “apples to apples” comparison of the current
period cost.

The Rider SAW is replacing the Rider DSMR. Therefore, to determine the increase
related to the implementation of Rider SAW, the appropriate calculation is the Rider
SAW rate less the “adjusted” Rider DSMR rate.

PERSON RESPONSIBLE: Paul G. Smith



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-013

REQUEST:

Refer to pages 8-9 of the Direct Testimony of Richard G. Stevie, PH.D. (“Stevie
Testimony”). Provide copies of the decision orders which have been issued by the
commissions in any of the other jurisdictions in which a Duke Kentucky affiliate has filed
a version of the save-a-watt plan. If a settlement was reached between the Duke
Kentucky affiliate and intervenors, provide copies of the settlement document.

RESPONSE:

See Attachment Staff-DR-01-013 (a) for the Public Utilities Commission of Ohio’s
Stipulation and Recommendation in Case No. 08-920-EL-SSO, ef al. concerning the
Save-a-Watt issue. See also Attachment Staff-DR-01-013(b) Opinion and Order, filed in
the same case, at page 18-19 and pages 31-32 and page 42. In the Indiana Utilities
Regulatory Commission Cause No. 43374 there are four settlement documents as
Attachment Staff-DR-01-013(c).

PERSON RESPONSIBLE: N/A
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STIPULATION AND RECOMMENDATION

Rule 4901-1-30, Ohio Administrative Code {0.A.C.) provides that
any two or more parties to a proceeding may enter into a written
stipulation covering the issues presented in such a proceeding. The
purpose of this document is to set forth the understanding and
agreement of the Parties who have signed below (Parties) and to
recommend that the Public Utilities Commission of Ohio (Commission)
approve and adopt this Stipulation and Recommendation (Stipulation),
which resolves all of the issues raised by Duke Energy Ohio (DE-Ohio) in
these cases relative to the Application to establish an Electric Security

Plan (ESP) within DE-Ohio’s certified territory.
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Case No. 2008-00495
Attach. STAFF-DR-01-013(a)

This Stipulation is supported by adequate data and information;
represents a just and reasonable resolution of the issues raised in these
proceedings; violates no regulatory principle or precedent; and is the
product of lengthy, serious bargaining among knowledgeable and capable
Parties in a cooperative process, encouraged by this Commission and
undertaken by the Parties representing a wide range of interests,
including the Commission’s Staff,! to resolve the aforementioned issues.
While this Stipulation is not binding on the Commission, it is entitled to
careful consideration by the Commission. For purposes of resolving all
issues raised by these proceedings, the Parties stipulate, agree and
recommend as set forth below.

Except for dispute resolution purposes, neither this Stipulation,
nor the information and data contained therein or attached, shall be
cited as precedent in any future proceeding for or against any Party, or
the Commission itself. This Stipulation and Recommendation is a
reasonable compromise involving a balancing of competing positions, and
it does not necessarily reflect the position which one or more of the
Parties would have taken if these issues had been fully litigated.

This Stipulation is conditioned upon adoption of the Stipulation by
the Commission in its entirety and without material modification.
Should the Commission reject or modify all or any part of this

Stipulation, the Parties shall have the right to file an application for

' Staff will be considered a party for the purpose of entering into this Stipulation

by virtue of O.A.C. Rule 4901-1-10(c).
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rehearing. If the Commission does not adopt the Stipulation without
material modification upon rehearing, any Party may terminate and
withdraw from the Stipulation by filing a notice with the Commission,
including service to all Parties, in the docket within thirty (30) days of the
Commission’s Entry on Rehearing. Upon such notice filing, the
Stipulation shall immediately become null and void.

Prior to the filing of this notice, the Party wishing to terminate
agrees to work in good faith with the other Parties to achieve an outcome
that substantially satisfies the intent of the Stipulation and, if a new
agreement is reached, to file the new agreement for Commission review
and approval. If the discussions to achieve an outcome that
substantially satisfies the intent of the Stipulation are unsuccessful, the
Commission may convene an evidentiary hearing such that the Parties
will be afforded the opportunity to present evidence through witnesses, to
cross-examine witnesses, to present rebuttal testimony, and to brief all
issues that the Commission shall decide based upon the record and
briefs as if this Stipulation had never been executed. If the discussions
to achieve an outcome that substantially satisfies the intent of the
Stipulation are successful, some, or all, of the Parties shall submit the
amended Stipulation to the Commission for approval.

All the Signatory Parties fully support this Stipulation and urge the

Commission to accept and approve the terms herein.
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Attach. STAFF-DR-01-013(a)

WHEREAS, all of the related issues and concerns raised by the
Parties have been addressed in the substantive provisions of this
Stipulation, and reflect, as a result of such discussions and compromises
by the Parties, an overall reasonable resolution of all such issues. This
Stipulation is the product of the discussions and negotiations of the
Parties, and is not intended to reflect the views or proposals which any
individual Party may have advanced acting unilaterally. Accordingly,
this Stipulation represents an accommodation of the diverse interests
represented by the Parties, and is entitled to careful consideration by the
Commission;

WHEREAS, this Stipulation represents a serious compromise of
complex issues and involves substantial benefits that would not
otherwise have been achievable; and

WHEREAS, the Parties believe that the agreements herein
represent a fair and reasonable solution to the issues raised in the cases
set forth above concerning DE-Ohio’s Application to establish an ESP;

NOW, THEREFORE, the Parties stipulate, agree and recommend
that the Commission make the following findings and issue its Opinion
and Order in these proceedings approving this Stipulation in accordance
with the following:

1. DE-Ohio shall implement an ESP as set forth in its Application,
including the generation, transmission and distribution price

structure described on Stipulation Attachment 1, for a term of
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three years, beginning January 1, 2009, and extending through
December 31, 2011, except as modified by this Stipulation.
DE-Ohio’s base generation charge (PTC-BG) (currently known as
Little ‘g) shall reflect the unbundled generation rate as approved in
Case No. 99-1658-EL-ETP less the Regulatory Transition Charges
(RTC), as adjusted to reflect the following:

a. The RTC for residential customers shall be eliminated on
December 31, 2008;

b. The RTC for non-residential customers shall remain in effect,
as an unavoidable charge, through December 31, 2010;

c. The frozen fuel, purchased power and emission allowances
currently recovered in Little ‘g’ (1.2453 ¢/kWh), shall be
transferred to the fuel and purchased power rider (Rider
PTC-FPP, currently known as Rider FPP). Sﬁch cost transfer
will not increase the total price charged to customers; and

d. A base generation charge increase for residential and non-
residential customers on January 1, 2009, January 1, 2010,
and for non-residential customers, on January 1, 2011, as
further described in paragraph 3, below.

DE-Ohio shall implement the base generation charge, PTC-BG, as
shown on Stipulation Attachment 2 and established in the
attached tariff sheets. These charges reflect the adjustments

described in paragraph 2, above.
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Case No. 2008-00495
Attach. STAFF-DR-01-013(a)

DE-Ohio shall amend its Application to eliminate any requested
price or cost deferral except as set. forth in paragraphs 11 and 16.
DE-Ohio shall withdraw its proposed Rider PTC-IA.

DE-Ohio shall implement prices for the riders listed on Stipulation
Attachment 1 as established in the attached tariffs. Such riders
shall reflect the types of prices, charges, periodic adjustments,
avoidability, and due process, including an opportunity for
hearing, as described in DE-Ohio’s Application, except as modified
in this Stipulation. All prices will continue to be subject to the
same existing types of charges that are currently applied to the
Rate Stabilization Plan (RSP) prices, such as metering and tax
charges, except as provided in this Stipulation.

The Parties agree to the following commitments with respect to
Rider PTC-FPP:

a. Rider PTC-FPP shall reflect the transfer of the frozen fuel,
purchased power and emission allowances -currently
included in DE-Ohio’s unbundled base generation charge as
described in paragraph 2, above;

b. Rider PTC-FPP shall include an allocation, as of the date on
which this Stipulation is filed, of the actual delivered cost of
fuel pursuant to the existing fuel and transportation
agreements, the actual cost of net purchased power,

including gains and losses resulting from the settlement of
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forward power contracts, and S0O2 and NOx emission
allowance inventories proportional to the expected
genefation share needed to serve DE-Ohio’s Rider PTC-FFPP
customers. Recent court rulings make the NOx emission
allowance inventory unclear. The parties agree to allocate the
NOx emission allowance inventory, and any other emission
allowance inventory established during the ESP period,
proportional to the expected generation share needed to
serve DE-Ohio’s rider PTC-FPP customers, as of the date the
allowances are granted to DE-Ohio; and,

. After the Stipulation is filed, an actively managed commodity
portiolio consisting of fuel, SOz and NOx emission
allowances, DE-Ohio owned and dedicated generation, and
purchased power will be maintained with the objective of
providing a least cost energy supply for the Rider PTC-FPP
customers with the associated costs, gains and losses
flowing to the Rider PTC-FPP customers.

. DE-Ohio agrees to make a filing with the Commission
proposing the manner of any true-up of Rider PTC-FPP
revenues and costs through December 31, 2008. Such filing
will be submitted during the first quarter of 2009, and will
be subject to due process, including the audit for the

eighteen month period ending December 31, 2008. Such
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Attach. STAFF-DR-01-013(a)

audit shall be conducted by an independent third party
auditor or Staff, at the Commission’s discretion. DE-Ohio
shall fund the audit and receive cost recovery through Rider
PTC-FPP as approved by the Commission.
In order to maintain the same Rider PTC-FPP process as the
current Rider FPP and to maintain the same Rider TCR process as
the current Rider TCR, the Parties agree that the Midwest
Independent System Operator, Inc. (MISO), costs for net congestion
and losses shall be recovered through Rider PTC-FPP, including
the net revenue received from financial transmission rights and
auction revenue rights. The Parties also agree to recommend that
the Commission grant DE-Ohio’s request for a waiver from the
proposed Commission’s rules to permit such cost recovery through
avoidable Rider PTC-FPP rather than avoidable Rider TCR.
Ancillary services shall be recovered through Rider TCR.
Subject to Commission approval in these proceedings and Case No.
08-1025-EL-UNC, Rider PTC-AAC rate, currently known as Rider
AAC, will be updated effective December 1, 2008. Annually
thereafter during the ESP time period as proposed in DE-Ohio’s
application, DE-Ohio may request, subject to due process,
including an opportunity for a hearing and Commission approval,
the recovery of net incremental costs or credits associated with

environmental compliance, homeland security, and changes in tax
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law. The Parties further agree that DE-Ohio may also seek
Commission approval for recovery through Rider PTC-AAC or Rider
PTC-FPP of cost-effective generation projects not required for
environmental compliance that would improve fuel flexibility, and
the supporting Parties reserve the right to oppose any such
application.

DE-Ohio agrees to make a filing with the Commission
proposing the manner of any true-up of Rider PTC-AAC reagent
revenues and costs through December 31, 2008. Such filing will
be submitted during the first quarter of 2009, and will be subject
to due process, including the audit for the eighteen month period
ending December 31, 2008. Such audit shall be conducted by an
independent third party auditor or Staff, at the Commission’s
discretion. DE-Ohio shall fund the audit and receive cost recovery
through Rider PTC-AAC as approved by the Commission.

Eligible capacity purchases under Rider SRA-SRT shall be subject
to the annual due process, including an opportunity for a hearing,
approved in Case No. 03-93-EL-ATA, et al..

a. Shall include recovery of market capacity purchases for any

duration up-to three-years, if approved by the Commission;
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. DE-Ohio shall solicit for capacity in an open, non-

discriminatory, and competitive manner;?2

. Capacity contracts shall be awarded to the lowest and best

offer submitted pursuant to the open, non-discriminatory,

and competitive process conducted by DE-Ohio;

. Rider SRA-SRT may include compensation for capacity

owned by DE-Ohio or its affiliates that has never been used

and useful in serving DE-Ohio load;

. Compensation for DE-Ohio’s capacity shall be determined

throngh offer solicitation by DE-Ohio using one of the

following two methadologies:

i. Compensation shall equal the lowest offer price for the
capacity pursuant to the open, non-discriminatory, and
competitive offer solicitation process outlined in this
paragraph; or,

ii. If there are no offers for capacity other than from DE-
Ohio, DE-Ohio shall be compensated at the price for the
last actual competitively-priced, arms-length transaction.

Nothing herein shall be construed as a requirement that DE-

Ohio solicit bids through a formal request for proposal

process overseen by an independent third party;

DE-Ohio may maintain confidential information within its bid solicitation process but within the
due process review before the Commission shall provide information necessary to the parties and for the
Commission to affirm the open, non-discriminatory, and competitive solicitation. Such information may be
provided under seal or otherwise protected through appropriate agreements and other means.

10
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f. Rider SRA-SRT shall be avoidable for all non-residential
customers who agree not to return to the standard service
offer for the remainder of the three-year term of the proposed
ESP period. The agreement not to return shall be by
contract or one of the methods approved for the Rate
Stabilization Program?® including the currently approved
script and Competitive Retail Electric Service (CRES)
provider initiated electronic sign up. A non-residential
customer who pledges not to return to the ESP-SSO, but
does so, shall pay the competitive retail electric service price
specified in Stipulation paragraph 17; and

g. DE-Ohio shall develop and implement a tariff compensating
non-residential customers with qualified backup generating
facilities for use of their facilities as needed to maintain
reliable generation service. Capacity compensation shall not
exceed the average price per kW for capacity purchases
recoverable in Rider SRA-SRT. The key provisions of the
tariff are set forth as Stipulation Attachment 4. Participating
capacity shall count toward DE-Ohio’s market capacity
purchases and shall be recovered through Rider SRA-SRT.

DE-Ohio and the Greater Cincinnati Health Council have

3 Authorization in the Rate Stabilization Program included both a two page form and telephonic

approval with use of an agreed to script with the customer response recorded as filed by Integrys Energy
Services, Inc. on May 4, 2007 in case 03-93-EL-ATA .
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agreed to the terms and conditions related to a capacity
purchase program and other related items set forth on
Stipulation Attachment 9.

h. DE-Ohio agrees to make a filing with the Commission
proposing the manner of any true-up of Rider SRA-SRT
revenues and costs through December 31, 2008. Such filing
will be submitted during the first quarter of 2009, and will
be subject to due process, including the audit for the
eighteen month period ending December 31, 2008. Such
audit shall be conducted by an independent third party
auditor or Staff, at the Commission’s discretion. DE-Ohio
shall fund the audit and receive cost recovery through Rider
SRA-SRT as approved by the Commission.

11. The Parties recomnmend Rider DR-IM for approval in this
proceeding. Cost recovery for Rider DR-IM shall be on a cost per
meter basis. The Parties agree to a January 1, 2009,
implementation of distribution Rider DR-IM, limited to SmartGrid,*
DE-Ohio’s Gas Furnace Program as identified in paragraph 13,5
and, if subsequently approved by the Commission pursuant to the
process set forth in Paragraph 19 of this Stipulation, the Electronic

Bulletin Board {EBB). Annual second quarter approval of Rider

¢ As referenced in this Stipulation “SmartGrid” includes Advanced Meter Infrastructure (AMI) and

Distribution Automation (DA).
Signatory Parties that were not also parties in Case No. 06-91-EL-UNC et al, do not express an
opinion regarding the retention and funding of the Gas Furnace program.
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DR-IM adjustments shall be subject to due process, including an
opportunity for hearing, as set forth in the Application.

a. Rider DR-IM shall be initially set at zero. Thereafter, such
charge shall be subject to an applicable annual second
quarter due process and true-up contemporaneous with the
SmariGrid, EBB, and Gas Furnace Program. The cost
recovery methodology for the Gas Furnace Program shall
remain the same as it is today under Rider DSM, thus
having no effect on customers’ rates. Rider DR-IM will be
adjusted, following the effective date of the Commission’s
order in DE-Ohio’s next base electric distribution rate case,
to reflect the amount of SmartGrid, EBB and gas furnace
program costs, if any, that are included in base rates.

b. Stipulation Attachment 3 sets forth the projected SmartGrid
electric deployment investment, operating costs net of
savings and revenue requirement through 2014. For each
annual Rider DR-IM filing, 85% of the annual SmartGrid
revenue requirement will be allocated to residential
customers and recovered on a monthly price per meter.
Non-residential customers served on the distribution system
(excluding lighting} shall be allocated 15% of the annual
SmartGrid revenue requirement, to be recovered on a

monthly price per meter based on the currently approved
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weighted-average customer charge (see Stipulation
Attachment 3, page 2 of 2).

c. The SmartGrid revenue requirement shall be recovered on a
monthly price per meter for residential customers not to
exceed $0.50 in 2009, $1.50 in 2010, $3.25 in 2011, $5.25
in 2012, $5.50 in 2013, and thereafter, pursuant to the
process set forth in Paragraph 11(f) of this Stipulation.

d. DE-Ohio shall accrue Post-in-Service Carrying Charges at
the most recently approved weighted average cost of long
term debt and to defer depreciation and operating costs from
the date that the applicable expenditures are incurred until
such expenditures are included for recovery in Rider DR-IM.
Such regulatory assets will be included in unique sub-
accounts of Account 182.3, Other Regulatory Assets, and
will be subject to review by all parties in the annual Rider
DR-IM filing. The Parties also agree to the regulatory asset
accounting treatment for replaced meters as described in
DE-Ohio’s Application, for which recovery shall be through
existing depreciation rates as they may be amended from
time to time.

e. The annual second quarter due process regarding Rider DR-
IM shall include the projected deployment and

implementation plan for the current year including its design
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requirements, performance goals, metrics, and milestones,
and a Staff audit and verification of the previous year’s
SmartGrid costs and system performance levels. Also
included will be a high level overview of the following year’s
plan and any associated details to the extent available. DE-
Ohio will share this information contemporaneously with
OCC as it is provided to Staff.

. As part of the annual due process related to 2010 costs net
of benefits, DE-Ohio shall include a mid-deployment
program summary and review with the second quarter 2011
filing outlining its progress through 2010, including
expenditures, deployment program summary and review. As
part of the same filing DE-Ohio shall also outline deployment
milestones, system performance levels and customer benefits
versus the plan. The summary and review shall address
deployment lessons learned, an updated allocation of the
annual distribution revenue requirement, and the
desirability of continuing the program beyond December 31,
2011.

. DE-Ohio shall convene a working group or collaborative
process for the purpose of exploring opportunities to
maximize the benefits of the SmartGrid investment. Such

opportunities shall include, but are not limited to, designing
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and implementing tariffs by December 31, 2009, including
revenue-neutral critical peak pricing and enhanced power
manager pricing programs, residential time of use, and
improving access to meter information that will assist
customers, especially low-income customers, in managing
their electric costs. The working group or collaborative
process shall be open to Staff, Marketers, PWC and other
interested stakeholders.

. DE-Chio will focus initial SmartGrid deployment on circuits
mostly in high density areas with a high percentage of inside
meters. Such focus will eliminate the monthly need to
access over 400,000 meters located inside customer
premises, including many low-income customers. Remotely
obtaining meter data for these locations will provide
significant customer benefit.

DE-Ohio shall deploy SmartGrid technology in the Village of
Terrace Park, Ohio during 2009.

It is the Parties’ expectation that System reliability will be
enhanced commensurate with the deployment of SmartGrid.
Based on the deployment schedule in Attachment 3, DE-
Ohio agrees to improve its targeted system average
interruption frequency index (SAIFI) as set forth in Q.A.C.

4901:1-10-10 from 1.50 in 2009, to 1.44 in 2010, to 1.38 in

16

Page 16 of 67



Case No. 2008-00495
Attach. STAFF-DR-01-013(a)
Page 17 of 67

2011, to 1.31 in 2012, to 1.24 in 2013, to 1.17 in 2014, and
1.10 in 2015. If DE-Ohio meets its deployment
commitments, and the expected SAIFI target improvements
do not materialize in any year during deployment, the parties
agree that DE-Ohio may apply to the Commission to
suspend deployment or seek amended SAIFT targets as may
be appropriate. The pendency of that application does not
absolve DE-Ohio of its requirement to meet the SAIFI targets
outlined herein.

k. Rider AU, currently pending in Case No. 07-589-GA-AIR,
represents the recovery of the SmartGrid costs allocable to
DE-Ohio’s gas distribution customers and is still under
Commission consideration. The Parties recognize that DE-
Ohio is a combination gas and electric utility and
understand that benefits to customers may accrue by
deploying both electric and gas SmartGrid at the same time.
Therefore, DE-Ohio may apply to the Commission to discuss
alternatives to the electric SmartGrid including the electric
SmartGrid caps outlined in 11(c) and amendments to SAIF]
targets outlined in 11(j) of this Stipulation as a result of the

decision in 07-589-GA-AIR .6

6 Signatory Parties that were not also parties in Case No. 07-589-GA-AIR er al, do not express an

opinion concerning Rider AU.
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DE-Ohio shall withdraw its request in this proceeding to
implement a change in the distribution customer charges. Such
proposed changes in the customer charge shall be determined in
Case No. 08-709-EL-AIR.
Rider DR-SAW shall be imnplemented by January 1, 2009.
a. Upon the implementation of Rider DR-SAW effective January
1, 2009, DE-Ohio will eliminate the existing charge in
customer rates for Rider DSM. On or before March 31,
2009, DE-Ohio proposes to file a final report and
reconciliation for the period July 1, 2008, through December
31, 2008, which represents the period that would not be
covered by the upcoming November 15, 2008, Annual Report
filing of programs under Rider DSM. To affect a final true-up
of Rider DSM, DE-Ohio would geek the Commission’s
approval in its March 31, 2009, filing to add or subtract the
resulting true-up from the July — December 2008 period to
Rider DR-SAW at that time. The resulting adjustment to
Rider DR-SAW would effectuate the close-out of Rider DSM.
The energy efficiency programs approved under Rider DSM,
as updated in the Supplemental Direct Testimony of
Theodore E. Schultz, shall continue in effect under Rider
DR-SAW subject to the same annual reporting and program

approval requirements currently in effect under Rider DSM,
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which include due process and an opportunity for a hearing.
The Rider DR-SAW true-up shall occur in the Second quarter
of 2012 for programs operating from January 1, 2009,
through December 31, 2011. The costs relating to the DSM
Smart Saver/Summer Saver program for high-energy
furnaces without electronically commutated motors (ie., Gas
Furnace Program) shall be transferred for recovery to Rider
DR-IM. Rider DR-SAW shall be amended effective January
1, 2009, as set forth in Supplemental Attachment PGS-1,
filed on September 16, 2008.

. Section 4928.66(A)(2)(c), Revised Code, provides that
mercantile customers that commit their demand response or
other customer-sited capabilities, whether existing or new,
for integration into the electric distribution utility’s demand-
response, energy - efficiency, or peak demand reduction
programs may be exempted from a cost-recovery mechanism
designed to recover the costs of utility programs created to
meet the energy savings and peak demand reduction
benchmarks set forth in divisions (A)(1){a) and (b) of the
statute. Pursuant to this statute, exemptions from Rider
DR-SAW shall be available to customers that have a
minimum monthly demand of 3 MW at a single site or

aggregated at multiple sites within DE-Ohio’s certified
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territory and agree to comply with the Commission’s rules
regarding exemption from cost-recovery mechanisms.

To obtain exemption, the customer shall file a joint
application with DE-Ohio before the Commission seeking
approval of the exemption.” To qualify for exemption, the
applicant customer must demonstrate to the Commission
that it has undertaken or will undertake self-directed energy
efficiency and/or demand reduction programs that have
produced or will produce annual percentage energy savings
and/or peak demand reductions equal to or greater than the
applicable annual percentage statutory energy savings
and/or peak demand reduction benchmarks to which DE-
Ohio is subject. The energy savings and demand reductions
resulting from the customers’ self-directed program shall be
calculated using the same methodology used to calculate
DE-Ohio’s energy savings and demand reductions for
purposes of determining compliance with the statutory
benchmarks, including normalization adjustments to the
baseline, where appropriate. As a part of the application, the
customer shall provide a calculation of the customer
baseline and independent measurement and verification of

the level of energy savings and demand reduction achieved

’ If DE-Ohio, for any reason, decides not to proceed with a joint application with a customer, the

customer may file an application before the Comunission on its own initiative.

20



Case No. 2008-00495
Attach. STAFF-DR-01-013(2)

or anticipated, and, to retain the exemption, shall,
thereafter, on an annual basis, make a filing with the
Commission demonstrating that it remains eligible for the
exemption under the criteria set forth herein.

The Parties recognize that there may be customers
that have previously implemented effective self-directed
energy efficiency and demand reduction programs and that
such existing programs may severely limit the ability of such
customers to achieve additional savings and reductions. The
Parties further recognize that such existing customer
programs also affect DE-Ohio’s ability to comply with the
applicable statutory benchmarks by limiting the potential for
savings and reductions that can be achieved under its own
programs. Such a customer seeking exemption from Rider
DR-SAW based on energy savings and/or demand
reductions achieved under a self directed program shall
demonstrate in its application that (i) such program was
tailored to the particular energy consumption characteristics
of the customers equipment and/or facilities and (ii) that the
savings and/or reductions that have been achieved under its
self-directed program have limited its ability to achieve
meaningful additional cost-effective  savings and/or

reductions through participation in DE-Ohio’s programs.
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The parties recommend that the Commission
determine the methodology to be employed to effectuate the
integration of the committed capabilities of exempt
customers into DE-Ohio’s energy efficiency and peak
demand reduction programs in determining DE-Ohio’s
benchmark compliance. DE-Ohio shall not be subject to
penalties, including compliance payments, as a result of the
failure of an exempted customer to achieve the anticipated
level of energy savings and/or peak demand reduction
claimed in the application for exemption.8 The application
for exemption, joint or otherwise, shall include proposed
consequences for the customers’ failure to achieve the energy
savings and/or demand reductions claimed in the
application.

Applicants for exemption may seek confidential
treatment of materials provided in support of the application,
including, but not limited to, customer name(s), price, and
trade secret(s).

. DE-Ohio shall administer Rider DR-SAW by applying to the
Commission for approval of each Rider DR-SAW program

except that approval of this Stipulation shall constitute

The OCC does not support DE-Ohio’s lability exemption for an exenipted customer’s faiture to
meet it3 energy efficiency commitment but recognizes the Stipulation is a compromise of views and will
not litigate the issue. Nothing herein restricts OCC’s legal rights to litigate this issue in any other
proceeding before the Commission.
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approval of the initial Rider DR-SAW program content as set
forth in the Supplemental Direct Testimony of DE-Ohio
witness Theodore E. Schultz. Program development shall be
through DE-Ohio individually or collaboratively with other
interested parties through the Duke Energy Community
Partnership (DECP),? proposed manufacturers’ collaborative
or other collaborative or individual customers. Non-
Company stakeholders in the DECP shall have one vote each
for the purpose of advising DE-Ohio regarding energy
efficiency program development which may include programs
that bridge tax incentive gaps to the extent programs are
projected to be cost effective and are approved by the
Commission under Rider DR-SAW. DE-Ohio will consider
collaborative advice regarding program development,
evaluation, and effectiveness. DE-Ohio will share residential
and non-residential energy efficiency information with the
collaboratives except that all parties agree to protect
confidential information disclosed in- the collaborative
process. Customers that do not become exempt shall be
eligible for Rider DR-SAW programs applicable to their rate

classification and shall pay Rider DR-SAW. Exempt

9

The DECP shall include as members the Cincinnati-Hamilton and Clermont County Community

Action Agencies, Adams Brown Economic Opportunities, Inc., and the Community Action Partnership of
the Greater Dayton Area.
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customers, as set forth in division (b) of this paragraph, shall
not be eligible for any Rider DR-SAW programs.

d. Non-residential Rider DR-SAW recovery shall be allocated
between distribution and transmission service customers
based on the allocation of distribution revenues as approved
in the Company’s most recent electric distribution rate case,
as shown on Stipulation Attachment 8. A transmission
service customer that participates in the Save-A-Watt
program will be charged the Rider DR-SAW rate applicable to
non-residential customers served on the distribution system,
and this will in no way increase the DR-SAW rate charged to
non-participating transmission service customers.

e. As an incentive for achieving energy efficiency above the
statutory mandate over the ESP period, DE-Ohio shall be
entitled to the following return on investment on its program

costs up to the following caps:

% Mandatel© Return on Investment Cap
> 125% 15%
116 - 125% 13%
111 -115% 11%
101 - 110% 6%
< or =100% 0%

0 Mandate means the benchmarks and baseline for energy efficiency set pursuant

to R.C. 4829.66.
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Nothing herein may be used as precedent for any other
proceeding except as may be needed to enforce the terms of
this Stipulation.

f. The Parties agree that DE-Ohio will work with Staff and
interested parties to develop a non-residential interruptible
tariff as an energy efficiency program option. The key
provisions of the tariff are set forth as Stipulation
Attachment 4. DE-Ohio shall submit the non-residential
interruptible tariff for Commission approval and upon
approval shall implement the tariff. Participating load will
receive compensation from DE-Ohio for interruption based
upon specified conditions at specified prices. Participating
load shall count toward DE-Ohio’s statutory energy efficiency
peak demand reduction mandate. Nothing herein prohibits
DE-Ohio from offering an interruptible tariff that is not part
of its energy efficiency and peak reduction program.

g. The Parties agree that DE-Ohio shall, with the assistance of
the Ohio Manufacturers’ Association, establish an energy
efficiency, manufacturing collaborative (Manufacturing
Collaborative) to develop and implement programs for
manufacturers in DE-Ohio’s certified territory that benefit
both participants and the state of Ohio consistent with SB

221. The Ohio Manufacturers’ Association and other
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participating statewide non-profit manufacturing advocacy
organizations with manufacturing membership may
participate in the Manufacturing Collaborative and provide
volunteers to participate in program design, development
and implementation working with DE-Ohio. DE-Ohio shall
provide the Manufacturing Collaborative with an
unrecoverable financial contribution of up to $100,000 per
year during the ESP period, for research and development of
energy efficiency programs for manufacturers. DE-Chio
further agrees to provide its expertise, in association with
participating manufacturers and Staff, in developing energy
efficiency programs targeted toward manufacturers in DE-
Ohio’s service territory. The Manufacturing Collaborative
shall recommend cost-effective, energy efficiency programs to
the Commission for adoption and recovery through Rider
DR-SAW. DE-Ohio also agrees to participate in a statewide
energy efficiency, manufacturing collaborative or similar
organization if such a Manufacturing Collaborative or
organization is formed.

. All demand response program participation requirements
shall be consistent with MISO’s Load Serving Entities

planning reserve requirements.
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i. DE-Ohio shall perform measurement and verification as set
forth in the Supplemental Testimony of Dr. Richard G.
Stevie. DE-Ohio shall issue a request for proposal to hire an
independent evaluator. Measurement and verification costs
shall be capped at 5% of program costs.

j. If the Commission adopts a decoupling or straight fixed
variable rate design for DE-Ohio, DE-Ohio agrees to discuss
and implement appropriate adjustment to its recovery of lost
margins pursuant to Rider DR-SAW. DE-Ohio agrees to
conduct one educational decoupling workshop in Columbus,
Ohio before November 30, 2009.

The Parties recommend that DE-Ohio shall recover delta revenues
associated with reasonable arrangements through Rider DR-ECF,
to the extent such arrangements and delta revenues are
individually approved by the Commission. The allocation of delta
revenues cost recovery rates between DE-Ohio and the customer
classes shall be determined by the Commission. DE-Ohio shall not
enter into arrangements for discounted rates without making a
public application to the Commission and receiving the
Commission’s approval. If the Commission approves but modifies
an application for a reasonable arrangement DE-Ohio and the

customer reserve the right to withdraw such application.
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The Parties recommend that the Commission approve an Economic
Development Contract between DE-Ohio and the City of Cincinnati
as a reasonable arrangement pursuant to R.C. 4905.31 and in
compliance with the Commission’s proposed rules under O.A.C.
4901:1-38-03. The City shall commit to create a minimum of
twenty-five new jobs and DE-Ohio shall provide economic
development funding as follows: (1) $0 in 2009; (2) $2 million in
2010; and (3) $1 million in 2011. The City of Cincinnati shall
specify project milestones that include construction in progress
and the procurement of additional public and private financing.
DE-Ohio and the City shall file annual project reports before the
Commission to verify job creation. DE-Ohio shall recover one-half
the Economic Development Contract, or $1 million in 2010 and
$500,000 in 2011, through Rider DR-ECF during the ESP period.
The remaining one-half of the grant shall be funded by DE-Ohio. A
copy of the anticipated arrangement between the City of Cincinnati
and DE-Ohio is set forth as Stipulation Attachment 5. DE-Ohio
and the City of Cincinnati shall file an application for approval of
the economic development contract, conditioned on approval of
this Stipulation, in a separate proceeding. The Parties further
agree that DE-Ohio shall purchase from the City of Cincinnati
20,263 streetlights located in the DE-Ohio service territory at the

cost of approximately $4 million. Stipulation Attachment 5 sets
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forth the settlement terms and conditions for the streetlight
purchase involving DE-Ohio and the City of Cincinnati.

Certain operating and maintenance costs of up to $50 million will
be incurred at the Beckjord generating station beginning in 2009
in order to allow the continued operation of the station. These
costs are to be deferred and amortized over a three (3) year period.
The deferral and amortization expense is included for recovery in
Rider SRA-CD. The Rider SRA-CD rate is equal to the Rider IMF
rate that was approved by the Commission, and shall remain
constant during the ESP period.

During the ESP period DE-Ohio shall permit non-residential
customers that purchase competitive retail electric service from a
CRES provider to avoid Rider SRA-SRT; provided that such
customers agree io remain off its ESP-SSO service through
December 31, 2011 and that if such customers desire to return to
ESP-SSO service that they agree to return at 115% of DE-Ohio’s
ESP-8SO price, including only the generation riders set forth on
Stipulation Attachment 1. Such non-residential customers shall
also receive a generation price shopping credit equal to 6% of the
current Little ‘¢’ price as specified in Stipulation Attachment 6.
Non-residential customers that purchase competitive retail electric

service from a CRES provider but choose to pay Rider SRA-SRT
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and waive the shopping credit may return to the ESP-SSO price at
any time without notice.

The following customers who desire to return to ESP-SS0 service
need not pay 115% of DE-Ohio’s ESP-SSO price:

a. RSP-MBSSO period contract exclusion: non-residential

customers who as of September 30, 2008, are purchasing
competitive retail electric generation service from a CRES
provider under a contract that expires on or after January 1,
2009, may elect the ESP-SSO price if the customer, no less
than sixty (60) days prior to the expiration of their current
CRES contract, excluding contract extensions, notifies DE-

Ohio of its desire to enroll in the ESP-SSO.

. ESP period contract origination exclusion: non-residential

customers that enter a contract for the provision of
competitive retail electric service with a CRES provider after
December 31, 2008, may elect to enroll in SSO service
beginning January 1, 2012, if the customer, no less than
sixty (60} days prior to January 1, 2012, notifies DE-Ohio of
its desire to enroll in the ESP-SSO at the expiration of its

current CRES provider contract, excluding extensions.

As reasonably practicable after Commission approval of the
Stipulation in these proceedings, DE-Ohio shall initiate a

collaborative process for the purpose of establishing an EBB as
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generally proposed in its Application. DE-Ohio agrees that the
CRES providers, Staff, and other interested parties may participate
in the design of the EBB. The EBB shall be an open access
platform and competitively neutral, and may utilize a third party
independent operator. The design and cost of developing and
maintaining the EBB shall be discussed in the collaborative
process and to the extent the Commission approves such cost
recovery, the EBB will be developed and the actual costs incurred
to develop the EBB shall be recoverable through Rider DR-IM or
otherwise as agreed upon.

Non-Residential customers (including Governmental Aggregation)
and Non Residential Minimum Stay provisions:

a. Non-residential customers who have switched to a CRES
provider on or after December 31, 2008, including
governmental aggregation customers, may return to DE-Ohio,
but must pay 115% of the ESP-SSO price unless they qualify
for the exemptions set forth in paragraph 18.

b. DE-Ohio does not assess a separate charge for standby service
or default service on non-residential customers.

c. A non-residential customer that returns to ESP-SSO service
and is subject to pay 115% of the ESP-SSO price shall have no
minimum stay requirement and may contract with a CRES

provider in accordance with the normal enrollment process
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except that mercantile customers as set forth in R.C.
4928.01(A)(19), must remain on DE-Ohio’s SSO service for
twelve consecutive billing cycles if they return between May
15, and September 16, of any year. If such customer wishes
to purchase service from a CRES provider prior to the
expiration of twelve billing cycles DE-Ohio, at its discretion,

may negotiate an exit fee.

. Non-residential customers in a Governmental Aggregation may

avoid Rider SRA-SRT and receive the credit as established in
Stipulation Attachment 6 if the Governmental Aggregator
notifies DE-Ohio at least sixty (60) days prior to the start of
Governmental Aggregation of its intent to maintain the
Governmental Aggregation through the remainder of the ESP-
SSO period and it agrees that returning non-residential
customers shall return at a price equal to 115% of the ESP-
5SSO price.!!  Nothing herein prohibits an individual non-
residential customer from contacting DE-Ohio to pay Rider
SRA-SRT and Rider SRA-CD to return at the standard ESP-

SSO0 price.
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residential Minimum Stay provisions:

passability of charges and shopping credits for residential government aggregation customers.
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a. Residential customers who have switched to a CRES provider
on or after December 31, 2008, including residential
governmental aggregation customers, shall have no minimum
stay and may return to the ESP-SS0.

b. DE-Ohio does not assess a separate charge for standby service
or default service on residential customers.

During the ESP period, DE-Ohio shall increase its funding for
Home Energy and Weatherization Contracts to $1 million per year.
Such contracts shall be extended for the duraton of the ESP
period as required.

DE-Qhio shall contribute $50,000 per year through 2011 to the
Hamilton County Community Action Agency, or another non-profit
organization in DE-Ohio’s certified territory, to be used for
distributing fans and/or air conditioners to qualifying customers.
DE-Ohio shall withdraw its request for approval of Rider SRA-NDC
from these proceedings. The Parties recommend that the
Commission authorize DE-Ohio to make market purchasés with
the objective of filling its short capacity position in a least cost
manner with cost recovery through Rider SRA-SRT pursuant to
paragraph 10.

DE-Ohio’s Operational Support Plan shall remain as filed in these
proceedings, except that existing waivers of Rider SRA-SRT

(currently Rider SRT) shall remain in effect.

\

33

Page 33 of 67



26.

27.

— Case No. 2008-00495
Attach. STAFF-DR-01-013(a)

DE-Ohio’s Corporate Separation Plan shall remain in effect as filed
in these proceedings, except that DE-Ohio may transfer to an
affiliate or sell to an unaffiliated party the following gas-fired
generating assets: Lee Station; Hanging Rock Station; Washington
Station; Fayette Station; and Vermillion Station, as these plants
have never been used and useful in serving DE-Ohio load. Any
such transfer is subject to approval by the Federal Eneréy
Regulatory Commission (FERC) if necessary, but Commission
acceptance of this Stipulation constitutes the approval of the
Comimission required under R.C. 4928.17. DE-Ohio agrees to
withdraw from this proceeding and at FERC its request to transfer
its previously used and useful assets. DE-Ohio may, however,
during the ESP period, file an application before this Commission
and at the FERC to transfer its previously used and useful assets

effective no sooner than January 1, 2012.

The Parties recommend that the Commission find that DE-Ohio’s

ESP-SSO0, as modified by this Stipulation, including its pricing and
all other terms and conditions, plus any deferrals and future
recovery of deferrals, is more favorable in the aggregate as

compared to the expected results that would otherwise apply under

R.C. 4628.142.12

12

The sigoatory CRES providers take no position regarding Paragraph 26 and do not support the

deferrals of any additional generation-related costs but recognize that this Stipulation is a compromise of
interests and issues among the Parties.
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The Parties agree that beginning in 2010, by May 15 of each year

covered by this Stipulation, the Commission will implement the

significantly excessive earnings test as follows:

DE-Ohio’s return on ending common equity will be computed

using DE-Ohio’s prior year publicly reported FERC Form 1

financial statements, including off-system sales, subject only to the

following specific adjustments:

» Net Income

o

Eliminate all depreciation and amortization expense related
to the purchase accounting recorded pursuant to the Duke
Energy/Cinergy merger,

Eliminate all impacts of refunds to customers pursuant to
this paragraph,

Eliminate all impacts of mark-to-market accounting,
Eliminate all impacts of material, non-recurring
gains/losses, including, but not limited to, the sale or

disposition of assets.

e Common Equity

o}

Eliminate the acquisition premium recorded to equity

pursuant to the Duke Energy/Cinergy merger.

Should the actual annual return on ending common equity for

each review year, as adjusted pursuant to this paragraph, not

exceed 15%, DE-Ohio’s return on common equity shall be deemed
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to not be significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies that face comparable business and financial risks. If
such return exceeds 15%, such excess shall be refunded on a
grossed-up for taxes basis, to Rider PTC-FPP customers over a
period not to exceed twelve-months, plus a true-up to avoid any
over- or under-recovery. Any refund required shall not cause an
adjustment to earnings for the years refunded to or from.

This Paragraph does not create a precedent for the
computation of DE-Ohio’s return on common equity or the
applicability of the significantly excess earnings test set forth in
R.C. 4928.143 regarding any SSO that DE-Ohio may implement
subsequent to December 31, 2011.

Effective on the date of the Commission’s Order approving this
Stipulation, The Kroger Company shall have an one-hundred-
eighty (180) day option to sell, and upon fifteen (15) days notice of
The Kroger Company’s election, to exercise such option, DE-Ohio
shall purchase approximately 45 transformers located in the DE-
Ohio service territory (as more specifically set forth and listed on
Stipulation Attachment 7) at the cost of $287,000, which reflects
the net book value of such transformers based upon DE-Ohio’s

original cost.
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The Parties agree that DE-Ohio’s ESP Application, as amended by
this Stipulation, complies with the state policies set forth in R.C.
4928.02.

DE-Ohio shall continue its GoGreen program (Rider GP) through
December 31, 2011. kider GP is currently scheduled to expire at
December 31, 2008. DE-Ohio shall work with any interested
parties to revise the current REC tariff price to a price that is
commensurate with the current market price and to include a R.C.
4928.64 residential REC purchase program by June 30, 2009.
Upon inquiry by a consumer considering the installation of
renewable energy generation at the consumer’s site, DE-Ohio shall
make information available to the consumer on net metering,
interconnectibn and the REC purchase program.

Pursuant to R.C. 4928.143, and subject to DE-Ohio’s legal rights,
including but not limited to the right to comments, apply for
rehearing, and appeal, DE-Ohio shall conform to the Commission’s
ESP rules as set forth in Case Nos. 08-777-EL-ORD and 08-888-
EL-ORD.

DE-Ohio agrees to an annual audit review of compliance with its
Corporate Separation Plan, including, but not limited to a review of
its Cost Allocation Manuél. Such audit shall be conducted by an
independent third party auditor or Staff at the Commission’s

discretion. DE-Ohio shall fund the audit and receive cost recovery
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through an appropriate rate mechanism approved by the
Commission.

Effective January 1, 2009, and continuing through the ESP-SSO
period, DE-Ohio shall contribute $700,000 annually to benefit
electric consumers at or below 175% of poverty level and who do
not participate in PIPP. The contribution shall be made directly to
the Hamilton County and Clermont County Community Action
Agencies, SEL in Butler County, CAP Dayton in Warren County,
and Adams-Brown Community Action. DE-Ohio, CUFA and the
aforementioned agencies shall agree to the amount of distribution
to each agency, program parameters, and reporting requirements.
The Parties agree that all provisions of this Stipulation shall be
effective January 1, 2009, except where specifically stated
otherwise. Any adverse economic impact to DE-Ohio due to
implementation delay, including carrying costs at the weighted
average cost of long-termm debt, shall be recoverable via the

applicable rider(s) during the next rider filing.
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The undersigned Parties hereby stipulate and agree and each represents
that it is authorized to enter into this Stipulation and Recommendation

this 27 day of October 2008.

Respectfully submitted,

i UL

Paul A. Colbert, Trial Attorney

Associate General Counsel

Rocce D’Ascenzo, Counsel

t Elizabeth Watts, Assistant General Counsel
; Amy Spiller, Associate General Counsel
Duke Energy Ohio

2500 Atrium II, 139 East Fourth Street
P. O. Box 960

Cincinnati, Ohio 45201-0960

{513) 419-1827 (telephone)
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On Behalf of Duke Energy Ohio, Inc.

S0 ALA

Attorney Paul A. Colbert
155 East Broad St, 21% Floor
Columbus, OH 43215

On Be of Staff of the Public Utilities Commission of Ohio

Kttorneys Thomas McNamee, William L. Wright
Assistant Attorneys General

PUCO

180 East Broad Street, 9th Floor

Columbus, OH 43215

On Behalf of People Working Cooperatively, Inc.

AJW B 1102y ple )

Attornc Mary W. Christensen

Christensen, Christensen, Donchatz, Kettlewell, Owens
100 E. Campus View Blvd., Suite 360

Columbus OH 43235

On Behalf of the Greater Cincinnati Health Council

bo o & ffod pre b e A A

Attomfﬂr Douglas E. Hart
441 Vine St, Suite 4192
Cincinnati OH 45202

On Behalf of Direct Energy Services, LLC.

Attorney M. Howard Petricoff

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215

40



Case No. 2008-00495

Attach. STAFF-DR-01-013(a)

On Behalf of Integrys Energy Services, Inc.

b A=Y 1 by fe AT

Attorney M. Howard Petricdtf

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215

On Behalf of National Energy Marketers Association

Attorney Stephen M. Howard

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St
Columbus OH 43215

On Behalf of The Natural Resources Defense Council

Lone fy, Ol

Attorneyg{zmy W. Eckhart
50 West Broad St, Suite 2117
Columbus OH 43215

On Behalf of The Sierra Club, Ohio Chapter

Hoe, fy GhAiA

Attorney H¢nry W. Eckhart
S0 West BrYoad St, Suite 2117
Columbus OH 43215

On Behalf of Communities United for Action

Mk oo ey [0, by Ao b

Attorney Noel M. Morgax{

Legal Aid Society of Southwest Ohio
215 E Ninth St

Cincinnati OH 45202
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On Behalf of Dominion Retail, Inc.

Attorney Barth E, Royer
Bell & Royer Co LPA

33 South Grant Ave
Columbus OH 43215

On Behalf of Constellation NewEnergy, Inc.

T R otk

Attorney M. Howard Petricofl

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215

On Behalf of Constellation Energy Commodities Group, Inc.

b o L ST /ﬂ/m by r— kL

Attorney M. Howard Petricoft

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215

On Behalf of Ohio Partners for Affordable Energy

fod C AL g2 /?/&NM

Attomeys David C. Rinebolt
Colleen L. Mooney

231 West Lima St.

PO Box 1793

Findlay OH 45839
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On Behalf of The City of Cincinnati

Attorney Thomas J. O’Brien
Bricker & Eckler LLP

100 South Third St.
Columbus OH 43215

On Behalf of Industrial Energy Users, Ohio

Attorney Joseph M. Clark
NcNees Wallace & Nurick LLP
21 East State St, 17t Floor
Columbus OH 43215

On Behalf of The Ohio Environmental Council

L, (’H — )
TSI
Aftorney Barth E. Royer
Bell & Royer Co LPA

33 South Grant Ave
Columbus QH 43215

On Behalf of The Kroger Company
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torneys John W. Bentine, Mark S. Yurick, Matthew M. White

Chester Wilcox & Saxbe LLP
65 East State St, Suite 1000
Columbus QH 43215
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On Behalf of the Ohio Consumers Counsel

d-\_.m.ﬁ/\/

Attorneys Ann M. Hotz

Jeffrey L. Small

Jacqueline Lake Roberts
Michael E. Idzkowski

Ohio Customers’ Counsel

10 West Broad Street, Suite 180

On Behalf of The Ohio Energy Group

ot Pl

Attorneys David F. Boehm, Michael L. Kurtz
Boehm Kurtz & Lowry

36 East Seventh St, Suite 1510

Cincinnati OH 45202

On Behalf of The Village of Terrace Park

Attorney Robert P. Malloy
Wood & Lamping LLP
600 Vine St, Suite 2500
Cincinnati OH 45202

On Behalf of Ohio Farm Bureau Federation

Attorney Larry Gearhardt
Ohio Farm Bureau Federation
280 N. High St

PO Box 182383

Columbus OH 43218
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On Behalf of The American Wind Energy Association

Attorney Sally Bloomfield
Bricker & Eckler LLP

100 South Third St
Columbus OH 43215

On Behalf of Wind on the Wires

Attorney Sally Bloomfield
Bricker & Eckler LLP
100 South Third St
Columbus OH 43215

On Behalf of Ohio Advanced Energy

Attorney Sally Bloomfield
Bricker & Eckler LLP
100 South Third St
Columbus OH 43215

On Behalf of The University of Cincinnati

Attorney M. Howard Petricoff

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215
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On Behalf of The Ohio Association of School Business Officials

Attorney M. Howard Petricoff

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St
Columbus OH 43215

On Behalf of The Ohio School Boards Association

Attorney M. Howard Petricoff

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215

On Behalf of The Buckeye Association of School Administrators

Attorney M. Howard Petricoff

Vorys, Sater, Seymour, and Pease LLP
52 East Gay St

Columbus OH 43215

On Behalf of Morgan Stanley Capital Group, Inc

Attorney Douglas M. Mancino
McDermott Will & Emery LLP

2049 Century Park East, Suite 3800
Los Angeles, CA 90067

On Behalf of Environment Qhio

Attorney Amy Gomberg
203 East Broad St, Suite 3
Columbus OH 43215
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On Behalf of the Ohio Man rers Association

Columbus OH 43215

On Behalf of The Commercial Group

Doy b fre by g wtbl

Attomey/ Douglas M. Mancino
McDermott Will & Emery LLP

2049 Century Park East, Suite 3800
Los Angeles, CA 90067

On Behalf of Wal-Mart Stores East LP

bt fo . ShL by /LA bﬂzj‘/

At%orney"l’)ouglas M. Mancino
McDermott Will & Emery LLP

2049 Century Park East, Suite 3800
Los Angeles, CA 90067

On Behalf of Sam’s Club East

I A o fecd f pth T

Attorne’§ Douglas M. Mancino
McDermott Will & Emery LLP

2049 Century Park East, Suite 3800
Los Angeles, CA 90067
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At

Paul A. Colbert

Ann M. Hotz, Esq.

Jeffrey L. Small

Jacqueline Lake Roberts

Michael E. Idzkowski

Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800
Columbus, OH 43215-3420
hotz@occ.state.oh.us

John W, Bentine, Esq.

Mark Yurick, Esq.

Matthew S. White, Esq.

Counsel for the Kroger Company
Chester, Wilcox & Saxbe, LLP
65 East State Street, Suite 1000
Columbus, Ohio 43215-4213
ibentinef@cwslaw.com
mvurick@cwslaw.com
mwhite@cwslaw.com

David C. Rineholt, Esq.
Colleen L. Mooney, Esq.
Counsel for Ohio Partners for
Affordable Energy

231 West Lima Street
Findlay, OH 45840-3033
Drineboli@aol.com

Amy Gomberg
Environment Ohio

203 East Broad St., Suite 3
Columbus, Ohio 43215

Noel M. Morgan, Esq.

Counsel for Communities United for
Action

215 E. Ninth Street, 500

Cincinnati, Ohio 45202
nmorgan@lascinti.org

William L. Wright, Esq.

Thomas W. McNamee

Assistant Attorney General

Public Utilities Commission of Ohio
180 East Broad Street, 9t Floor
Columbus, Chio 43215

William. Wright@puc.state.oh.us
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Samuel C. Randazzo, Esq.

Joseph M. Clark, Esq.

Counsel for Industrial Energy Users-
Ohia

McNees Wallace & Nurick LLC

21 E. State Street, 17% Flgor
Columbus, Ohio 43215
srandazzo@mwncmh.com

jclarki@mwncmh.comn

Thomas J. O’Brien, Esq.
Counsel for City of Cincinnati
Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215-4236
tobrien@bricker.com

Nolan Moser

The OChio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Gary A. Jeffries

Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

Integrys Energy Services, Inc.

300 West Wilson Bridge Road, Suite
350

Worthington, OH 43085
bsingh@integrysenergy.com

nmosern@theOEC.org Garv.A. Jefiries@dom.com
Bobby Singh Douglas E, Hart

Greater Cincinnati Health Council
441 Vine Street, Suite 4192
Cincinnati, OH 45202
dhart@douglasehart.com

David F. Boehm, Esq.,

Michael Kurtz, Esq.

Counsel for Ohio Energy Group
Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
dboehm@bkllawfirm.com

Barth E, Royer, Esq.

Counsel for the Ohio Environmental
Council and Dominion Retail, Inc.
33 8. Grant Street

Columbus, Ohio 43215

barthroyern@aol.com

M. Howard Petricoff, Esq.

Steven M. Howard, Esq.

Counsel for Integrys Energy Services,
Inc.,

Direct Energy Services LLC,
Constellation NewEnergy, Inc. and
Constellation Energy Commaodities
Group, Inc., Ohio Association School
Business Officials, Ohio School Board
Association, Buckeye Association of
School Administrators,

University of Cincinnati

Vorys, Sater, Seymour and Pease LLP
52 East Gay Strect

P.O. Box 1008

Columbus, Ohio 43216-1008
mhpetricoff@vorys.com
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Sally W. Bloomfield

Terrence O’Donnell

American Wind Energy Association,
Wind on the Wires,

Ohio Advanced Energy

100 South Third Street

Columbus, Ohio 43215-4236

sbloomfield@bricker.com
todonnell@bricker.com

Larry Gearhardt

Ohio Farm Bureau Federation
280 N. High Street

P.O. Box 182383

Columbus, OH 43218-2383

LGerheardt@ofbf.or:

Robert P. Malloy
Village of Terrace Park
Wood & Lamping

600 Vine Street

Suite 2500
Cincinnati, OH 45202

rpmalloy@woodlamping.com

Langdon D. Bell

Ohio Manufacturer’s Association
Bell & Royer Company, LPA

33 South Grant Avenue
Columbus, OH 43215-3927
LBell 33(@aol.com

Mary W. Christensen, Esq.
Counsel for People Working
Cooperatively, Inc.

Christensen Christensen Donchatz
Kettlewell & Qwens, LILC

100 East Campus View Blvd., Suite
360

Columbus, Ohioc 43235

mchristensen@columbuslaw.org

Henry W. Eckhart, Esq.

The Natural Resources Defense
Council and The Sierra Club of Qhio
50 W, Broad Street, #2117
Columbus, Ohio 43215

henrveckhart@aol.com

Craig G. Goodman, Esq.

National Energy Marketers Association

3333 K Street, NNW., Suite 110
Washington, DC 20007
cgoodman@energymarketers.com

Douglas M. Mancino

The Commercial Group,
Wal-Mart Stores East, LP
Sam’s Club East

McDermott Will & Emergy LLP
2049 Century Park East

Suite 3800

Los Angeles, CA 90067-3218
dmancin we.com
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Stipulation Attachment 1

Electric Security Plan Price Structure (Note 1}

Generation
o Avoidable Generation Charges
o Price-to-Compare (PTC)
»  Base Generation (PTC-BG)
» Fuel, Purchased Power & Emission Allowances (PTC-FPP)
»  Anmually Adjusted Component (PTC-AAC)
« Unavoidable Generation Charges
o System Resource Adequacy {(SRA)
=  Capacity Dedication (SRA-CD)
= Market Capacity Purchases (SRA-SRT) (Note 2) -
o Regulatory Transition Charge (RTC)

Transmission
e Avoidable Transmission Charge (TCR)

Distribution
¢ Infrastructure Moderization (DR-IM)
¢ Energy Efficiency (DR-SAW)
e Economic Competitiveness Fund (DR-ECF)

Note 1: This price structure excludes various existing charges and riders that ate not
specifically identified in Duke Energy Ohio’s ESP Application.

Note 2: Market Capacity Purchases (Rider SRA-SRT) may be avoidable by non-
residential consumers under certain conditions further described in paragraph 17.
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Stipulation Attachment 4

Non-Residential Interruptible Program &
Baclup Generating Facility Program
Key Provisions

Confract Term: 1 - 3 years
Capacity Payments:
o Reliability Program: Based on avoided cost of generation resources, and validated
against market-based capacity resources
o Economic Program: None
Energy Payments:
o Reliability Program: Based on avoided MISO hourly LMP
o Economic Program: Based on XX% avoided MISO hourly LMP (less $30/MWh)
Advanced Notification: 10 minutes — 12 hours
Buy-Through; Available during non-MISO declared events at 125% of hourly LMP
Load Reduction: Customer selects fixed reduction or firm demand level
Program Options: Summer program or Year-round program
Generator Requirements:
o Metering: Additional metering may be required
o Periodic Testing: Required to demonstrate availability and capacity value
o Load Shifting: Other load shifting resources allowed
RTP Eligibility: Duplicate compensation for same demand reduction is not allowed
Hours/Number of Interruptions per Year: Custorser selects from available options
Duke Energy: May call up to 2 interruptions/year without buy-through capability
MISO Module E Requirements:
MISO may call 5 interruptions per year without buy-through capability
MISO can call whenever EEA 2, Step | Emergency Alert Level is declared (max 5)
Minimum event duration of 4 hours
MISO non-compliance costs based on 125% of howrly LMP and RSG prices
Failure to comply with MISO declared events could result in expulsion from program

o 0 0 00
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Stipulation Attachment 5
Settlement Between DE-Ohio and the City of Cincinnati
A. Economic Development Contract

Duke Energy Ohio, Inc., (DE-Ohio) and the City of Cincinnati (City), desire to
enter a contract to provide economic development funds to the City for the purpose of
creating jobs and fostering economic development within the City of Cincinnati.

The City is a mercantile customer of DE-Ohio with an annual load in excess of 42
million MWH. This contract furthers the state policy set forth in R.C. 4928.02 by
strengthening the economy within the City through the creation of a significant number
of jobs over a three year time period during a time of general economic duress.

The project proposed by the City, the development of a street car system in
downtown Cincinnati, extending to the Over-the Rhine neighborhood, is not a retail
project and is projected to create both construction-phase jobs, as well as permanent jobs
within the City. If, for any reason, the City does not go forward with the street car
project it will, with the Commission’s approval, substitute another economic
development project set forth in its reports to the Commission. The City is committed to
projects that create a minimum of twenty-five (25) jobs during the three-year ESP period.
The average hourly rate of the jobs shall exceed 150% of the federal minimum wage.

The City is a major employer in the Cincinnati area. It has significant financial
resources to draw upon. The street car project may include federal, state, local, and/or
private support in addition to the monies approved by the Public Utilities Commission of
Ohio, if any. There are significant ancillary benefits to the project including significant
additional tax revenues. The largest benefit is expected to come from the economic and
business development along the street car corridor. The streetcar system alone is
expected to consume approximately 7.5 million kWh per year, once fully operational.
The City agrees to maintain the incremental employment for a period of three years
beyond the date of initial operation.

DE-Ohio agrees to provide the City $2 million during 2010, and $1 million during
2011. DE-Ohio shall apply for recovery of half the funds equal to $1 million during
2010, and $500,000 during 2011 through its Rider DR-ECF conditioned upon approval
for recovery by the Public Utilities Commission of Ohio (Commission) through a case
filed during 2009 and upon the City meeting project milestones including but not limited
to the creation of jobs within the City of Cincinnati. The City agrees to create a
minimum of twenty-five (25) jobs through direct employment or indirect employment.
Direct employment shall be incremental employees dedicated to the project above those
employed by the City on January 1, 2009. Indirect employment shall be new jobs
associated with a project sponsored by the City.
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The City shall maintain the increased level of employment for at least three years
after the date of initial operation. If the City does not maintain the increased level of
employment DE-Ohio shall refund $1.5 million to customers over a twenty-four (24)
month period.

The City and DE-Ohio shall report to the Commission the number of jobs created
and the forecast of incremental jobs annually beginning January 1, 2010, and ending Date
TBD.

This Economic Development Contract shall terminate upon completion of
reporting during the three years after initial operation.

B. Streetlights

DE-Ohio agrees to purchase from the City approximately 20,263 existing
streetlights, which are identified in Attachment A, that are attached to DE-Ohio’s utility
puies located outside the City’s central business district. The purchase is subject to the
following terms and conditions:

1. The purchase price shall be approximately $4 million for all streetlights
owned by the City outside of the City’s central business district.

2. DE-Ohio shall remit the full purchase price to the City within 120 days

of the execution of a Stipulation. The City shall execute a bill of sale
transferring title to the streetlights to DE-Ohio when DE-Ohio remits the
full purchase price. The $4 million shall be designated for the City's street
car project, or another economic development project as determined by the
City should the street car project not go forward. A portion of the $4
million may also be designated by the City to offset the cost of those
streetlights required to be replaced under the terms of the agreement.

3. Upon payment of the purchase price by DE-Ohio, the City shall be
charged consistent with the energy portion of Rate QULS (or its successor
tariff) and with the maintenance portion of Rate OL-E (or its successor
tariff). The existing streetlight maintenance contract will be rescinded.
Should any of the 20,263 streetlights require replacement following
transfer of the streetlights to DE-Ohio, such replacement shall be under the
terms of the capital equipment portion of DE-Ohio’s Rate OL-E (or its
successor tariff) except as stated below. The term “streetlight” is inclusive
of a bracket arm, luminaries and associated wiring.

4, For the first ten years following purchase, regardless of the actual number
of streetlights replaced, DE-Chio agrees to charge the City on an annual
basis for the actual cost of streetlights replaced but not to exceed the
replacement costs of 2000 streetlights. Should any more than 2000
streetlights be replaced within a calendar year, the capital and carrying
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costs to replace those additional streetlights shall be carried over to the
following calendar year and paid during that year, subject to the same
2,000 streetlight limit. At the end of the ten year period, the City shall be
responsible for any balance remaining associated with streetlights replaced
during the ten year period.

The Parties agree to work together to determine the cost-effectiveness of
installing new energy efficient lighting technologies as replacement
fixtures.

5. The Parties agree that DE-Ohio shall remove any third-party (non-City of
Cincinnati) attachments that may exist on the streetlights.

C. Life Safety Siglis

On or before December 31, 2009, the City will remove all “Life Safety Signs”
from DE-Ohio’s utility poles. Life Safety Signs are those signs described in Attachment
B.

The City further agrees that it will not install any new or additional Life Safety
Signs on DE-Ohio’s utility poles.

In the event DE-Ohio discovers the attachment of Life Safety Signs to its utility
poles after December 31, 2009, the Parties agree that the City will remove those signs
within 30 days’ notice from DE-Ohio.

D. Remaining, Existing Attachments

The Parties agree to work together to promptly address any situations where a
City attachment may be a violation of the NESC.  The Parties further agree that any
known violations that create an immediate hazard may be repaired or removed without
notice to the other Party.

The Parties will work together to establish a no-cost Application and Permit for
Attachment Process and Sign Guidelines. The City shall not be required to perform an
audit of its existing attachments. In addition, the City shall not be required to go through
the Application and Permit Process for existing attachments until DE-Ohio notifies the
City of the existence of non-permitted or unauthorized attachments. Upon such
notification the City shall submit each such attachment to the agreed upon Application
and Permit for Attachment Process within 30 days.

This provision is not intended to contradict or replace the terms and conditions to
which they are subject pursuant to the Application and Permit for Attachment Process.

E. Future Attachments
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The Parties agree that they will utilize the Application and Permit for Attachment
Process and the Sign Guidelines to be jointly established by the Parties with respect to
any future requests of the City to make atiachments to DE-Ohio’s utility poles.

F. Permit Fees

The Parties agree that DE-Ohio shall support a revision to the pole attachment
(PA) tariff filed in connection with its electric distribution rate case, pending under Case
No. 08-709-EL-AIR. The revision shall exempt municipalities from attachment fees
provided those municipalities timely remove life safety signs, equipment, and lights from
DE-Ohio’s utility poles, enter into pole attachment agreements or otherwise submit to an
application and permit process for any future pole attachments, submit any existing, non-
permitted (i.e., unauthorized) attachments to an application and permit process, and
timely correct any attachments that violate NESC or other applicable regulation.

The above revision to the pole attachment tariff shall ensure that the City of
Cincinnati will not be responsible for paying pole attachment fees for existing or new
attachments now or in the future. If the revisions to the pole attachment tariff are not
accepted by the PUCO, the City and DE-Ohio will enter into a pole attachment
agreement which clarifies that the City will not be responsible for paying pole attachment
fees for existing or new attachments now or in the future.

The Parties agree that effective January 1, 2009, that if the relocation of existing
DE-Ohio overhead and/or underground electric facilities in the public rights-of-
way are necessary to accommodate a City public improvement project, then the City shall
not assess DE-Ohio street opening permit fees typically charged in order to compensate
the City for its costs to review and process DE-Ohio's relocation proposal.

G. Future Audit

The Parties agree that DE-Ohio may, at its discretion and at its sole expense,
conduct an audit of its system for purposes of identifying attachments.

The Parties further agree that if the audit reveals the existence of non-permitted or
unauthorized City attachments or City attachments that violate the NESC or other
applicable regulation, the Parties agree that the City will remove or make application for
the attachments within 30 days’ notice from DE-Ohio. The Parties further agree that any
known violations that create an immediate hazard may be repaired or removed without
notice to the other Party.

H. Miscellaneous Provisions
The City agrees that it will not assert any opposition to the proposed pole

attachment tariff within DE-Ohio’s electric distribution rate case, pending under Case
No. 08-709-EL-AIR.
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Stipulation Aftackment 6
Duke Encrgy Chio
Electric Security Plan Shopping Credit
{# per KWh excapt whare noted)
Shopping
Big 'G* Rider RTC Litle 'g’ Credit
A 8 C=A-B D=6%XC
Rate CUR, (Rev. Class 01, 02, 04, 16 & 13 only)
Summer, First 1000 kWh 5.0664 0.6484 4.4180 0.2851 .
Summer, Addifional KWh 8.3534 0.7556 5.5978 0.3359 !
Winter, First 1000 kWh 5.0664 0.8484 4.4180 0.2651
Winter, Additional kWh 2.0646 0.3877 1.6660 0.1000
Rate DS, Secondary Distribustion Voltage -
Eirst 1000 kW ($ per kW) $ 78574 - $ 7.8574 $  0.4594
Additional kW ($ par KW} $ 8.0574 - $ 8.0674 $ 03634
Billing Demand Times 300 2.8568 0.8902 1.8578 0.1175
Additional kWh 1.6366 0.0100 1.6268 0.0976
Rata GS-FL, Optional Unmetered
kWh Greater Than or Equal to 540 Hours 7.1760 06719 6.5041 0.3802
kWh Less Than 540 Hours 8.1484 0.6719 7.4785 0.4486
Rate SFL-ADPL, Optional Unmetered
All kwh 7.1760 0.6719 6,5041 0.3802
Rate EH, Optional Electric Space Haating
Al kwn 3.3405 0.6719 2.6686 01601 i
Rate DM, Secondary Dist. Sarvice, Small
Summer, First 2B00 kWh 7.0728 1.2166 5.8562 03514 !
summer, Next 3200 kWh 18173 0.3221 14952 0.0887 ;
Summer, Additional KWh 0.8004 0.2484 0.6520 0.0381 }
Winter, First 2800 kWh 58302 D.9822 46480 0.2789
Wirtter, Naxt 3200 kWh 1.8172 0.3203 1.4969 0.0898
Winter, Additional kWh 0.8633 0.2442 06191 0.0371
Rate DP, Service at Primary Dist.Voitage ‘
First 1000 KW ($ per kW) $ 69150 - $ 69150 $ 04149 :
Additional KW ($ per kW) $ 54550 - $ 5.4550 § 032m i
Billing Demand Times 300 2.8898 0.6850 2.2048 01323 i
Additional kWh 1.7782 - 0.0100 1.7682 0.1061
Rate TS, Service at Transmission Voltage
First 50,000 KVA ($ per kVA) $ 83830 - § B.3830 $ 05030
Additiansl kVA ($ per kVA) § 6.0430 - § 60430 $ 03628
Billing Demand Times 300 1.6884 0.5580 1.4404 . 0.0864
Additional kWh 1.8481 0.0100 1.6381 0.0983
Rate TL, Traffic Lighting Service
AR KWh 1.9148 02280 1.6858 01011
;
Rate SL., Streot Lighting Service ;

Rate OL., Outdoor Lighting Service
Rate NSU, Street Lighting
Rate NSP, Private Quidoor Lighting

P

Rate SE, Strest Lighting Service
Al kWh 31084 0.2250 2.8804 01728
Rate SC, Street Lighting
Energy Only - All kWh 1.3749 0.2230 1.1459 0.0688
Units - All kWh 3.1084 0.2280 2.8804 0.1728

Rate UOLS, Unmetered Outdoor Lighting
All kWh 1.4148 0.2290 1.1868 0.0711
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Stipulation Attachment 7
Kroger Ca.
List of Transformers
Address Surburb Vintage year Transformer#  Size Serial #

11390 Montgomery Rd Montgomery 1938 X24-24 750 884207279
550 Oid St Rt 74 Mt Carmel 1996 6C-2874 500" HI2844223296
550 Oid StRt 74 Mt Carmel 1985 6C-2873 500 8560000578
2443 Harrison Westwood 1973 Kg-3 500 K855325T73AA
428 Oxford State Rd Amanda 1990 BT0-2532 1000 2135372401
6725 Dick Flynn Bl Goshen 2000 CLO-3651 750  HI1250030300
3760 Paxton Hyde Park 1989 HMO-5303 1500 80j451144
1280 Chio Pk Amelia 1994 20C 2092 1000 A3B50078
3491 North Bend RAW  White Oak 1988 J14-C-6 750  88JG203005
2900 US Rt 223 W 20 Mi Stand 1986 w83-243 1000 86JAE01214
1868 Seymour Bond Hill 1980 Q15-18 500 90A39476
7132 Ramilton N Coll Hill 2001 HMO-3286 750 HI3287004301
6401 Calerain Grosbeck 1986 K16-15 1000 86JB€606082
6950 Miami Rd Madeira 2002 HMO-5318 750 HI3763654202
8241 Vine Hariwell 1981 P17-5 500 NO17837TLSA
1 Corry W Corryvilie 1981 09-11-33-11 500 B81ZB61AG01
800 Main Milford 1893 CLO 1! 1500 SQa30117A1
800 Loveland Maderia Rd Loveland 1880 Z30-1 750  79IM111212
85675 Galbraith Rd E Kenwood 1988 V1747 500 884246229
7401 Wooster Pk Plainvifle 2000 W-11-363 1000 8HI4470984799
4777 Kenard Winton P 1994 012-652 750 Q248614TWJ
4777 Kenard Winton P 1986 012-651 500 3480424305
12184 US Rt 42 Sharonville 1994 Uz26-236 750 _ 83B50067
5420 Liberty Fairfield Rd  Maustown 1998 58BT-1493 750 HI3930354697
8800 Beechmont Cherry Grv 1988 5C 2888 750 83J241314
2280 Ferguson Rd Westwaod 1995 J8-682 750

10595 Springfield Rd Woodlawn 2000 P22-215 1000 HIi4286254499
5830 Harrison Dent 2000 HMO-255 1000  HI4402044200
2100 Beechmont Mt Wash 2002 V6-600 2000 HI3301783503
210 Sterling Run Bivd Mt Orab 2000 BRO-87 1000 H12912572300
4001 St Rt 128 Hooven 1999 HMO-1950 1000 HI3776894398
5100 Terra Firma Dr Mason R 2003 WRO-3482 750 HI2874853003
11350 Grooms Blue Ash 1994 V24.500 300 939004973
4530 Easigate Bl Glen Este 1989 6C 460 500 884H22403
9690 Colerain Bevis 1997 J20-346 750 18572101597
7580 Beechmont Forestvilie 2003 HMO-7553 2000 HI3654894003
8328 Princeton Glendale RPort Upion 1990 BTO-3784 750 90J761221
1093 St Rt 28 Muiberry 1991 25C-1931 750 P814107TWF
560 Wesse| Dr Fairfield 2002 BT0-3779 1000 HI676431102
1212 Kemper Rd W Forest Pk 1087 N25-15 750 876007549
5080 Delhi Delhi His 2002 J5-34 750 HI3962754502
7855 Tylarsville Rd Maud 1973 78BT-77 750 2-56101
6165 GLENWAY AVE. WESTWOOD 2008 HMOQ-7726 750 HIS09058004
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Stipulation Attachment 8
THE CINCINNATI GAS & ELECTRIC COMPANY
SETTLEMENT DISTRIBUTION RATES
CASE NO. 05-59-EL-AIR
LINE RATE CLASS / CUSTOMER DISTRIBUTION % OF
NO. CODE DESCRIPTION BILLS SALES REVENUE  REVENUE
(A) (B} (C) (D) (F) G)
{(KWH) ($) (%)
RESIDENTIAL | ;
1 RS  RESIDENTIAL SERV 7,753,637  7437.886740 177,285,060 ~
2 ORH OPTIONAL HEATING SERVICE 2,447 7,872,162 155,362
3 TD  OPTIONAL TIME OF DAY SERVICE 653 416,418 13,224 ‘
4  TOTAL RESIDENTIAL 7,756,737 7,146,175,320 177,453,655 _100.00% '
NON-RESIDENTIAL l
5 DS  SEC DISTRIBUTION SERV 244245  7,362,160,410 82,130,326  66.77%
6 DS RTPSEC DISTRIBUTION SERV RTP 246 9,972,922 183,871  0.45%
7 GSFL UNMTRED SMALL FIXED LOAD 4,651 29,437,207 474850  0.39%
8 EH  FLEC SPACEHTG 5,024 106,271,601 1,264,195  1.03%
39 DM  SEC DIST SERV-SMALL 470,272 535,560,004 17695273  14.30%
10 DP  PRIM DIST VOLTAGE 3457 2221867800 10525563  15.87%
11 DP RTPPRIM DIST VOLTAGE RTP 300 78,956,543 504,805  0.48%
42 TOTAL DISTRIBUTION 728,205  10,344,226,676 121,768,083 _ 99,00%
13 TS  TRANSMISSION SERV 629  3.270,715.976 1,196,188  0.97%
14 TS RTP TRANSMISSION SERV RTP 69 " 71,528,044 36,017 0.03%
45  TOTAL TRANSMISSION 608 3,342,244,020 1,332,206 1.00%

TOTAL NON-RESIDENTIAL 728,893 13,686,470,696 123,000,888  100.00%




— e Case No. 2008-00495
Attach. STAFF-DR-01-013(a)

CASE NO. 08 -920-EL-SSO, ET AL
STIPULATION ATTACHMENT 9

1. Reserve Capacity. DE-Ohio will provide existing distribution reserve capacity at
no charge for existing load during the ESP period! for GCHC member hospitals.

2. Additional Feeder. DE-Ohio will provide an additional distribution feeder to any
GCHC member hospital, without an existing second feed, requesting such service.
The cost of the additional feeder will be recovered from the requesting GCHC
member through an applicable rate Rider or Excess Facilities Charge using a rate
of return component no greater than that approved by the Commission in Duke’s
distribution rate case, Case No. 08-709-EL-AIR.

3. Payment for Available Emergency Generation Capacity. DE-Ohio agrees to
compensate GCHC member hospitals who participate in a non-residential
capacity pilot program as follows:

a. During the first year of the ESP period, participating GCHC members who
participate in an approved program consistent with MISO Module E
requirements will receive capacity payments at the higher of the market
based price or $40/kW per year. The Parties recommend that DE-Ohio
recover Capacity payments through Rider SRA-SRT. If cost recovery is
denied DE-Ohio may prospectively adjust capacity payments to a level
where the Commission is expected to permit cost recovery. In such event,
participating GCHC members shall have the right to withdraw from the
program.

b. Capacity credits during subsequent years of the ESP period will be based
upon DE-Ohio’s avoided cost of generation capacity and verified against
market-based capacity resources. The Parties recommend that credits be
recovered through Rider SRA-SRT. Participating GCHC members shall
have the right to withdraw from the program if approved credits are
unsatisfactory to them.

¢. DE-Ohio agrees to compensate GCHC program participants for energy
during a capacity call based on the DE-Ohio’s avoided cost of energy
during an interruption period. During the first year of the ESP period,

! The ESP period is defined as the period beginning January 1, 2009 and ending
December 31, 2011.
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GCHC members participating in the program will receive energy
payments at a rate of $0.11 /kWh. The Parties recommend that DE-Ohio
recover Energy payments through Rider PTC-FPP. If cost recovery is
denied DE-Ohio may prospectively adjust Energy payments to a level
where the Commission is expected to permit cost recovery. In such event,
participating GCHC members shall have the right to withdraw from the
program.

d. The maximum number of capacity call hours during any calendar year of
the ESP period will be limited to 400 hours.

e. The program shall be applicable to existing and new generation capacity
of GCHC’s participating member hospitals during the ESP period. Duke
Energy Ohio guarantees that members of the GCHC having surplus
generating assets will be provided each year of the ESP the opportunity to
contract that capacity to DE-Ohio as well as additional Capacity up to 3
MW they might add at various times during the ESP.

. mprovement/Efficiency. Demand-Response and Patient Safety - DE-
Ohio agrees to provide funds of $150k annually (to be paid quarterly beginning
January 1, 2009) during the ESP period to GCHC for GCHC to use in support of
energy initiatives for its member hospitals, long-term care facilities and other
affiliate members including but not limited to, such purposes as energy-related
programs for patient safety, reliability, energy efficiency, cost-control, alternative
resources, research and development and any related program or administrative
expenses.
. Onsite Geperation Service Tarff — DE Ohio agrees to work with GCHC member
hospitals, long-term care facilities and affiliate members to develop an onsite
generation service tariff for Commission review and approval. The tariff will
include back-up service from DE-Ohio owned on-site generation assets. In case
of failure of DE-Ohio on-site generators, the load served by such generator will
return to the DE-Ohio system provided such service is available.

. Service Improvement for GCHC Hospital Members — DE-Ohio will work with

GCHC member hospitals to develop:

a. Coordinated Work Plans that enhance communication, advance notice and

coordination of operations and maintenance of distribution feeders with
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The Commission, coming now to consider the testimony and other evidence
presented in these proceedings, hereby issues its opinion and order.

APPEARANCES

Paul A. Colbert, Rocco Q. D’ Ascenzo, and Elizabeth H. Watts, 155 East Broad Street,
21#t Floor, Columbus, Ohio 43215; Amy B. Spiller, Room 2500, ATII, 139 East Fourth Street,
Cincinnati, Ohio 45201; and Catherine E. Heigel, 526 South Church Street, Charlotte, North
Carolina 28202, on behalf of Duke Energy Ohio, Inc.

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo and Joseph M. Clark, Fifth
Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, Suite 1510, 36
East Seventh Street, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

David C. Rinebolt and Colleen L. Mooney, Fourth Floor, Suite 5, 337 South Main
Street, Findlay, Ohio 45839, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio 43215, on behalf of the city of Cincinnati. :

Chester, Willcox & Saxbe, LLP, by John W. Bentine, Mark 5. Yurick, and Matthew S.

White, Suite 1000, 65 East State Street, Columbus, Ohio 43215, on behalf of the Kroger
Company.

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East State Street, Columbus, Ohio 43216, on behalf of Constellation
NewEnergy, Inc; Constellation Energy Commodities Group, Inc.; Integrys Energy
Services, Inc.; and Direct Energy Service, LLC.

Christensen, Christensen, Donchatz, Kettlewell & Owens LLP, by Mary W,
Christensen, 100 East Campus View Boulevard, Columbus, Ohio 43235, on behalf of
People Working Cooperatively.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of the Ohio Environmental Council and Dominion Retail, Inc.

McDermott, Will & Emery, by Grace C. Wung, 600 Thirteenth Street, NW,

Washington, DC 20005, on behalf of Wal-Mart Stores East, LP; Sam's Club East; and
Macy’s Inc.
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Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Ann M. Hotz, Michael
E. Idzkowski, and Jacqueline Lake Roberts, Assistant Consumers’ Counsel, Office of the
Ohio Consumers’ Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43213, on
behalf of residential utility customers of Duke Energy Ohio, Inc.

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, Duane
W. Luckey, Section Chief, by Thomas W. McNamee and William L. Wright, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the Commission.

OPINION

L BACKGROUND AND HISTORY OF THE PROCEEDINGS

Duke Energy Ohio, Inc., (Duke) is a public utility as defined in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this Commission. Duke
currently provides electric service under the rate stabilization plan (RSP) approved in In
the Matter of the Application of The Cincinnaii Gas & Electric Company to Modify its
Nonresidential Generation Rates to Provide for Market-Based Standard Service Offer Pricing and
to Establish an Alternative Competitive-Bid Service Rate Option Subsequent to the Market
Development Period, Case No. 03-93-EL-ATA, et al.

On April 23, 2008, the Ohio legislature adopted Amended Substitute Senate Bill No.
221 (SB 221), which became effective on July 31, 2008. Among the provisions of SB 221
were changes to Section 4928.14, Revised Code, requiring electric utilities to provide
customers with a default standard service offer (SS0), consisting of either a market rate
offer (MRO) or an electric security plan (ESP). The law provides that the first SSO
application must include an application for an ESP.

On July 31, 2008, Duke filed an application for approval of an S50, pursuant to
Section 4928.141, Revised Code. Along with that application, Duke filed the direct
testimony of Barry W. Wood Jr., James B. Gainer, Todd W. Arnold, Tony R. Adcock,
William Don Wathen Jr., Charles R. Whitlock, Sandra P. Meyer, Theodore E. Schultz,
Richard G. Stevie, Christopher D. Kiergan, Judah L. Rose, James M. Lefeld, James S.
Northrup, Daniel L. Jones, and Paul G. Smith. Duke filed supplemental direct testimony
of witnesses Smith, Schultz, and Stevie on September 16, 2008.

Motions to intervene were filed, on various dates, by the Ohio Energy Group
(OEG); the Ohio Consumers’ Counsel (OCC); the Kroger Company (Kroger); the Ohio
Environmental Council (OEC); Industrial Energy Users ~ Ohio (IEU); the city of Cincinnati
(Cincinnati); Ohio Partners for Affordable Energy (OPAE); Constellation NewEnergy, Inc.,
and Constellation Energy Commodities Group, Inc. (jointly, Constellation); Dominion
Retail, Inc. (Dominion); Communities United for Action (CUFA); the Sierra Club, Ohio
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Chapter (Sierra); the Natural Resources Defense Council (NRDC); National Energy
Marketers Association (NEMA); Integrys Energy Services, Inc. (Integrys); Direct Energy
Services, LLC (DES); the Ohio Manufacturers’ Association (OMA); Greater Cincinnati
Health Council (GCHC); People Working Cooperatively (PWC); the Ohio Farm Bureau
Federation (OFB); the village of Terrace Park (Terrace Park); the American Wind
Association, Wind on Wires, and Ohio Advanced Energy (jointly, Wind); the University of
Cincinnati (UC); the Ohio Association of School Business Officials, the Ohio School Boards
Association, and the Buckeye Association of School Administrators (jointly, Schools);
Morgan Stanley Capital Group, Inc. (M3CG); and Wal-Mart Stores East, LP, Sam’s Club
East, and Macy’s Inc. (jointly, the Commercial Group). All of such motions were granted.!

On August 5, 2008, the attorney examiner assigned to the proceedings issued an
entry, setting a procedural schedule, including a technical conference and an evidentiary
hearing, the latter of which was set to commence on October 20, 2008. In addition, the
examiner announced that local public hearings would be established by subsequent entry.
On August 26, 2008, OCC, OEC, and OPAE jointly filed a motion for the setting of local
public hearings. The movants specifically asked that three public hearings be scheduled
during November or early December in Cincinnati, Mason, and Middletown. On that
same day, the same movants filed a separate motion asking the Commission to grant a 60-
day continuance of the evidentiary heéaring date and an extension of the discovery
deadline or, in the alternative, a 15-day continuance and extension. Duke filed a
memorandum contra the motion for the continuance and extension, on August 29, 2008,
and the movants replied on September 4, 2008. On September 5, 2008, the examiner ruled
on the motion, agreeing to continue the evidentiary hearing until November 3, 2008, and
to extend the procedural schedule.

On September 17, 2008, the examiner issued an entry scheduling two local public
hearings. On September 19, 2008, OCC filed another motion for a continuance and an
extension of time. In this motion, OCC requested a 30-day continuance and extension or,
alternatively, an order compelling discovery. On September 22, 2008, OCC, Sierra, NRDC,
and CUFA filed a joint interlocutory appeal and request for certification, asserting that the
local public hearing schedule established by the examiner allowed for only 20 days” notice
and that such notice was insufficient. Duke filed memoranda in opposition to the motion
for the further delay in the hearing and to the interlocutory appeal, on September 19 and
22, 2008. OCC replied to the memorandum in opposition to the motion for continuance.
On October 1, 2008, the examiner denied the motion for the continuance, granted OCC'’s

motion to compel discovery, denied the appellants’ request for certification, and scheduled
an additional local public hearing.

1 CUFA filed its motion to intervene beyond an established deadline, together with a motion for leave to

file out of time. Such motion is hereby granted, together with its motion to intervene.
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On September 29, 2008, OCC, OPAE, CUFA, Sierra, and NRDC filed a motion to
stay negotiations between Duke and the other parties to the proceedings. Duke opposed
on October 3, 2008. The movants replied on October 8, 2008. The examiner did not issue
such a stay. However, on October 15, 2008, the examiner did alter the schedule to allow
additional time for negotiations, retaining November 3, 2008, as the date for
commencement of the evidentiary hearing. Also, on October 21, 2008, OCC requested an
extension of time to file intervenor testimony, which request was granted on October 22,
2008. The procedural schedule was further modified, at the request of Duke, on October
31, 2008.

On October 27, 2008, Duke filed a stipulation and recommendation and an
addendum to that stipulation. The stipulation was signed by Duke, staff of the
Commission, PWC, GCHC, Integrys, NRDC, Sierra, CUFA, Constellation, OPAE, OEC,
Kroger, OCC, OEG, OMA, and the Commercial Group.2 A separate addendum between
Duke and CUFA was also filed on October 27, 2008. On November 10, 2008, Cincinnati
filed a letter indicating that it was joining the stipulation. On November 19, 2008, Terrace
Park similarly advised the Commission that it was joining the stipulation. Although OCC
signed the stipulation, it reserved one issue for litigation, as discussed in this opinion and
order. IEU did not sign the stipulation and litigated one issue.

Also on October 27, 2008, IEU filed testimony of Kevin M. Murray and the
Commercial Group filed testimony of Michael Gorman. On October 28, 2008, Duke filed
the second supplemental testimony of witness Smith. Staff of the Commission filed
testimony by Tamara S. Turkenton on October 31, 2008. On November 5, 2008, OCC filed
testimony by Wilson Gonzalez and IEU filed supplemental testimony by Kevin Murray.

The first local public hearing was held on October 7, 2008, at Cincinnati State
Technical and Community College. At that midday hearing, held before Alan R. Schriber,
chairman of the Commission, and Valerie A. Lemmie, commissioner, eight witnesses
testified. Although most expressed opposition to rate increases, they also encouraged
energy conservation and renewable energy and discussed affordability, rational rate
structure, infrastructure repairs, and responses to emergencies. The second local public
hearing, before Chairman Schriber, was held on October 7, 2008, in the evening, at the
Union Township Civic Center, At that hearing, 17 witnesses testified in opposition to the
proposed rate case. The witnesses expressed concern that rate increases would be hardest
on customers with fixed incomes, suggested that rate increases should only be granted if
the economy and customer service improve, and opposed using rate increases to fund
infrastructure improvements. The finai local public hearing was held on October 15, 2008,
before Chairman Schriber, in the evening, at the Lakota East High School. Fifteen

2 Wal-Mart Stores East LP also signed individually but is included within the Commercial Group.
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witnesses testified, expressing opposition to rate increases and concerns regarding
reliability, competition, energy sources, billing, and low-income programs.

The evidentiary hearing occurred on November 10, 2008. At that hearing, the
examiners admitted, without cross-examination, the testimony of Duke’s witnesses
Adcock, Arnold, Gainer, Kiergan, Lefeld, Meyer, Rose, Wathen, Whitlock, and Wood.
Witnesses Jones, Schultz, Smith, and Stevie appeared at the hearing, on behalf of Duke,
and were cross-examined. Tamara Turkenton testified on behalf of staff, Kevin Murray
testified on behalf of IEU, and Wilson Gonzalez testified on behalf of OCC.

Following the hearing, Duke, OEC, OEG, IEU, OCC, and staff submitted initial
briefs on November 17, 2008. Staff, OCC, IEU, OEC, and OEG filed reply briefs on
November 26, 2008. ‘

1. DISCUSSION

A.  Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing Duke's application, the
Commission is cognizant of the challenges facing Ohioans and the electric power industry
and will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, as amended by SB 221.

Section 4928.02, Revised Code, states that it is the policy of the state, inter alig, to:

(1)  Ensure the availability of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service.

(2)  Ensure the availability of unbundled and comparable retail electric

service.
(3)  Ensure diversity of electric supplies and suppliers.

(4)  Encourage innovation and market access for cost-effective supply-
and demand-side retail electric service, including, but not limited
to, demand-side management, time-differentiated pricing, and
implementation of advanced metering infrastructure.

(8) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
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systems in order to promote both effective customer choice and
performance standards and targets for service quality.

(6)  Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7)  Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8)  Provide means of giving incentives to technologies that can adapt
to potential environmental mandates.

(9)  Encourage implementation of distributed generation across
customer classes by reviewing and updating rules on issues such as
interconnection, standby charges, and net metering,.

(10) Protect at-risk populations, including when considering
implementation of new advanced energy or renewable energy
resource.

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that, beginning on January 1, 2009, electric utilities must provide customers with an 550,
consisting of either an MRO or an ESP. The SSO is to serve as the electric utility’s default
SSO. The law provides that electric utilities may apply simultaneously for both an MRO
and an ESP; however, at a minimum, the first SSO application must include an application
for an ESP. Section 4928.141, Revised Code, specifically provides that an SSO shall exclude
any previously authorized allowances for transition costs, with such exclusion being
effective on and after the date that the allowance is scheduled to end under the electric
utility’s rate plan. In the event an SSO is not authorized by January 1, 2009, Section
4928.141, Revised Code, provides that the current rate plan of an electric utility shall

continue until an SSO is authorized under either Section 4928.142 or 4928.143, Revised
Code.

Duke’s application in these proceedings proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, also requires
the Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility’s certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B), an ESP must include provisions relating to the supply and pricing of
generation service. The plan, according to paragraph (B)(2) of Section 4928.143, Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable allowance
for certain construction work-in-progress (CWIF), an unavoidable surcharge for the cost of
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certain new generation facilities, certain charges relating to customer shopping, automatic
increases or decreases, provisions to allow securitization of any phase-in of the S5O price,
provisions relating to transmission-related costs, provisions related to distribution service,
and provisions regarding economic development.

The statute provides that the Commission is required to determine whether the
ESP, including its pricing and all other terms and conditions, including deferrals and
future recovery of deferrals, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under an MRO. Section 4928.143(C)(1),
Revised Code. In addition, a surcharge for CWIP or for new generation facilities may not
be authorized if the benefits derived for any purpose for which the surcharge is
established are not reserved or made available to those that bear the surcharge. Section
4928.143(B)(2)(c), Revised Code. :

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under Sections 4928.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does provide for a
phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amount. It also must authorize collection of the deferrals through an unavoidable
surcharge.

The Commission has adopted new rules concerning SSOs, corporate separation,
and reasonable arrangements for electric utilities, pursuant to Sections 4928.14, 4928.17,
and 4905.31, Revised Code3

B.  Summary of the Application and Stipulation

Duke’s application in these proceedings notes Governor Strickland’s objectives of
ensuring affordable and stable energy prices, attracting jobs to the state through an
advanced energy portfolio standard, modernizing Ohio’s energy infrastructure, and
empowering consumers o make reasonable energy choices through transparent processes
and states that it accomplishes the goal of favoring reliable generation service at
reasonable prices for all energy consumers. Duke explains that the proposal is its best
effort to provide relatively stable prices while maintaining a financially viable utility.
Summarizing the major elements of its proposed ESP, Duke points out that it includes
dedicated efficient generating assets, reasonably priced capacity additions to reduce its

3 See In the Matter of the Adoption of Rules for Standard Service Offer, Corporate Separation, Reasonable
Arrangements, and Transmission Riders for Electric Utilities Pursuant to Sections 4928.14, 4928.17, and
4905.31, Revised Code, as amended by Amended Substitute Senate Bill No, 221, Case No. 08-777-EL-ORD
(Finding and Order, September 17, 2008).
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short position and to supply consumers’ future needs, a renewable and energy efficlency
portfolio to meet statutory mandates, and opportunities to enhance economic
development within Duke’s certified territory. Duke believes that approval of its proposal
will allow the continued development of the competitive market, thereby providing
consumers with more choices and greater transparency regarding the SSO price,
enhancing consumers’ ability to compare pricing, and facilitating the Commission's
oversight of competitive prices. (Duke Ex. 20, at 1-3.)

Duke proposes a three-year ESP, ending December 31, 2011, According to Duke,
the ESP includes four base components. The first base component is an avoidable price-to-
compare (PTC) charge that would compensate Duke for base generation costs (comparable
to “little g” in Duke’s RSP); costs of fuel, emission allowances, energy from renewable
resources, economy purchased power costs, congestion and losses, and financial
transmission rights (consistent with the fuel and purchased power tracker, or FPP, in
Duke’s RSP); environmental compliance, homeland security, and changes in tax law costs
(consistent with the annually adjusted component, or AAC, in Duke’s RSP); and a
consumer price index adjustment to account for future inflationary pressures on the base
generation component of the PTC. The second base component described in Duke’s
application includes an unavoidable system resource adequacy (SRA) charge that would
compensate Duke for market capacity purchases (consistent with the system reliability
tracker, or SRT, in Duke’s RSP), for the dedication of capacity for reliability purposes to
retail load in Duke’s certified territory (consistent with the infrastructure maintenance
fund, or IMF, in Duke’s RSP), and for capacity newly dedicated to retail load in Duke’s
certified territory, including capacity designed to produce renewable energy. Duke's third
base component is an avoidable transmission cost recovery (TCR) tracker (consistent with
the TCR tracker in its RSP). The final component is an unavoidable distribution charge,
consisting of three charges: an infrastructure modernization (IM) rider to recover
incremental costs associated with maintaining and modernizing distribution
infrastructure, including SmartGrid investments, as well as the costs incurred to set up an
electronic bulletin board (EBB) to provide consumers with market choices; a rider (known
as Save-a-Watt, or SAW) to compensate Duke for its costs incurred to achieve its statutory
energy efficiency mandates; and a rider (known as economic competitiveness fund, or
ECF) to assess prices associated with economic development and maintenance contracts
approved by the Commission. The regulatory transition charges (RTC) would expire on
December 31, 2008, for residential customers and on December 31, 2010, for nonresidential
customers. All riders, according to the application, are subject to adjustment by Duke,
with the approval of the Commission. (Duke Ex. 20, at 4-6.)

The stipulation signed by many of the parties to these proceedings specifies that
Duke shall implement an ESP as set forth in the application, except as modified by the
stipulation. Therefore, we will review the application and the stipulation jointly, This
discussion is not intended as a restatement of all matters that.are included in either the
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application or the stipulation but is, rather, a summary of those documents. The omission
of any particular provision from this summary should not be construed as a deletion of
that item from Duke’s proposed or adopted ESP.

The stipulation includes a useful summary of the ESP price structure. We will
reproduce it here, in relevant part, and will follow the order of this outline in our
discussion of the proposed ESP.

Generation
Avoidable Generation Charges [first component discussed above]
Price-to-compare (PTC)
Base Generation (PTC-BG)
Fuel, Purchased Power & Emission Allowances (PTC-FPP)
Annually Adjusted Component (PTC-AAC)
Unavoidable Generation Charges [second component discussed above]
System Resource Adequacy (SRA)
Capacity Dedication (SRA-CD)
Market Capacity Purchases (SRA-SRT) [avoidable in some cases]
Regulatory Transition Charge (RTC)

Transmission [third component discussed above]
Avoidable Transmission Charge (TCR)

Distribution [Unavoidable] [fourth component discussed above]
Infrastructure Modernization (DR-IM})
Energy Efficiency (DR-SAW)
Economic Competitiveness Fund (DR-ECF)

Jt. Ex. 1 at Attachment 1) We would also note that certain riders were proposed in the
application but were not included in the agreed-upon price structure that the stipulating
parties submitted for our consideration. Those omitted riders will not be discussed in

detail below and are not part of the structure that we are approving in this opinion and
order.

1. Generation Riders
(a) Base Generation

The base generation price rider (PTC-BG), according to the application, is the
Commission-approved unbundled generation price, less the RTC, and would be adjusted
to compensate Duke for generation production, associated operation and maintenance,
and the dedication of existing generating assets (including fuel). Those adjustments
would include avoidable capacity charges, rather than adjusting the unavoidable capacity
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dedication rider. As stated in the application, this approach is an effort by Duke to assist
in the development of the competitive retail electric service market by minimizing
unavoidable charges. Similarly, Duke proposes to move its historic fuel and emission
allowance price out of PTC-BG and into Rider PTC-FPP in order to increase transparency
for consumers. (Duke Ex. 20, at 7-8.) '

The stipulating parties modified the proposal, relative to PTC-BG. The stipulation
provides that PTC-BG would reflect the unbundled generation rate approved in Case No.
99-1658-EL-ETP, less the RTC, provided that the RTC for residential customers would be
eliminated on December 31, 2008, and for nonresidential customers on December 31, 2010.
It also states that the costs associated with frozen fuel, purchased power, and emission
allowances currently recoverable in “little g” (i.e., 1.2453 cents per kilowatt hour {kWH])
should be transferred to Rider PTC-FPP but that such transfer would not increase the total
price charged to customers. The stipulation also provides for specified base generation
charge increases for all customers on January 1 of 2009 and 2010 and for nonresidential
customers on January 1, 2011, (Jt. Ex. 1 at paras. 2, 3.)

(b)  Fuel, Purchased Power & Emission Allowances

The application describes rider PTC-FPP as a continuation of its current FPP rider,
recovering all fuel and economy purchased power costs; any costs for environmental
emission allowances, including but not limited to 502, NOx, carbon, and/or mercury
emission allowances; and renewable energy costs. Further, Duke asserts that it will move
certain costs that are currently embedded in the generation charge into this rider, in order
to create a more complete and transparent Rider PTC-FPP. Duke proposes to continue the
quarterly adjustment of this rider, although it also asks for authority to make interim
updates as necessary to minimize significant over- or underrecovery. Duke suggests that
it submit to an audit, with due process, on or about June 1 of each year, in order to review
the prior year’s PTC-FPP rider. (Duke Ex. 20, at 8-9.)

The stipulating parties agree that Rider PTC-FPP should reflect the transfer of
frozen fuel, purchased power, and emission allowances currently included in the frozen
base generation rate. Under the stipulation’s provisions, the PTC-FPP rider should
include an allocation, as of the date the stipulation was docketed, of the actual delivered
cost of fuel under existing fuel and transportation agreements; the actual cost of net
purchased power, including gains and losses resulting from the settlement of forward
power contracts; and SO; and NOy emission allowance inventories proportional to the
expected generation share needed to serve Duke’s PTC-FPP rider customers. Noting that
recent court rulings are unclear as to the NOx emission allowance inventory, the
stipulating parties agree to allocate that inventory, and any other emission allowance
inventory established during the ESP period, in proportion to the expected generation
share needed to serve Duke’s rider PTC-FPP customers, as of the date the allowances are
granted to Duke. The parties agree that an actively managed commodity portfolio
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consisting of fuel, SO;, and NOx emission allowances, Duke-owned and dedicated
generation, and purchased power will be maintained, with the objective of providing a
least-cost energy supply for the PTC-FPP customers, with the associated costs, gains, and
losses flowing to those customers. Duke agrees, in the stipulation, to make a filing, during
the first quarter of 2009, to propose the manner of any true-ups of rider PTC-FPP revenues
and costs through December 31, 2008, and that such filing will be subject to due process
and will include an audit for the 18-month period ending December 31, 2008. That audit
would be conducted by an independent third-party auditor or staff, at the Commission’s
discretion, with Duke funding the audit and receiving cost recovery through rider PTC-
FPP, as approved by the Commission. Annual audit filings would also be made during
the first quarter of subsequent years. The parties also agree that, in order to maintain
consistency with the current process, MISO?# costs for net congestion and losses shall be
recovered through rider PTC-FPP, including the net revenue received from financial
transmission rights and auction revenue rights. Finally, the stipulating parties agree to
recommend that the Commission grant Duke’s request for a waiver to permit such cost
recovery throngh the avoidable rider PTC-FPP rather than through the avoidable rider
TCR. (Jt. Ex. 1 at paras. 7-8.)

()  Annually Adjusted Component

In its application, Duke proposes to continue rider PTC-AAC to recover incremental
costs associated with environmental compliance, including a return of and on incremental
investment in plant and associated operating expenses, homeland security, and changes in
tax law. The environmental costs, according to the application, would include expenses
for reagents, a return of and on capital expenditures required to increase fuel flexibility,
and, consistent with current practice, a return on CWIP from the date such expenditures
begin. Adjustments would be made annually, allowing Duke and interested parties
appropriate due process. Duke notes that the calculation would be substantially identical
to the current rider AAC except that Duke would include, subject to the Commission’s
preapproval during each annual process, new cost-effective generation projects that are
not required for environmental compliance but that would reduce PTC-FFP costs and
would benefit consumers. (Duke Ex. 20, at 9-10.)

The stipulation notes that rider PTC-AAC will be updated, effective December 1,
2008, subject to the Commission’s approval in Case No. 08-1025-EL-UNC. Further, it states
that Duke may request annual updates, subject to due process. The parties to the
stipulation agree that Duke may seek approval for recovery, through the PTC-AAC or the
PTC-FPP, of cost-effective generation projects not required for environmental compliance
that would improve fuel flexibility, although the stipulating parties reserve the right to
oppose such a request. In addition, Duke agrees to propose to the Commission the
manner of any true-up of rider PTC-AAC reagent revenues and costs through December

4 Midwest Independent System Operator, Inc.
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31, 2008, with such filing to be made during the first quarter of 2009. The audit, by staff or
an independent auditor, of the period ending December 31, 2008, will be subject to due
process and will be funded by Duke. (Jt. Ex. 1 at para. 9.)

(d) Capacity Dedication

Rider SRA-CD, as proposed in the application, is an unavoidable charge that is part
of Duke’s system resource adequacy component which, as a whole and with the base
generation rate in PTC-BG, is described as allowing Duke to fulfill its provider-of-last-
resort (POLR) obligations. Duke also contends that the system resource adequacy
component allows Duke to obtain additional capacity on behalf of retail customers, in
order to maintain an adequate long-term supply of capacity and to earn a reasonable
return on its investment. Rider SRA-CD; spedifically, is Duke’s proposed stated charge for
(a) providing customers first call on its capacity and foregoing the opportunity to sell
capacity currently dedicated through its RSP to the competitive electric service markets;
(b) permitting customers to switch to competitive retail electric service (CRES) providers;
and (c) assuming the risk associated with maintaining a reasonably stable capacity price
offer during the ESP period. Duke believes that its proposal will provide customers a
price that is below market and will, also, provide Duke reasonable compensation for
making those cornmitments. (Duke Ex. 20, at 11-12, 13-14.)

The stipulating parties agree that the rate of rider SRA-CD is equal to the rate of the
current IMF rider and will remain constant through the ESP period. With regard to
avoidability of rider SRA-CD, the stipulation addresses governmental aggregation
customers separately, as discussed below. The stipulation points out that Duke will incur
up to $50,000,000 in operating and maintenance costs at the Beckjord generating station,
beginning in 2009, in order to allow its continued operation. It provides that such costs are
to be deferred and amortized over three years and that such deferral and amortization
expense is included for recovery through rider SRA-CD. The SRA-CD rider rate will equal
the current rate charged for Duke’s rider IMF under its RSP and will remain constant
throughout the ESP period. (Jt. Ex. 1 at para. 16.)

()  Market Capacity Purchases

Duke proposes, in its application, to continue its current unavoidable rider SRT,
although moving to a three-year planning cycle instead of the current one-year cycle, thus
permitting it to take advantage of opportunities to obtain low-priced capacity beyond the
subsequent year. It asks that the annual due process and quarterly filings associated with
the SRT continue, as rider SRA-SRT. Duke suggests that, because system reliability is
paramount, it will continue to purchase capacity necessary to maintain an offer of firm
generation service and to provide default service to all consumers in its certified territory.
Duke explains that it currently purchases 115 percent of the capacity necessary to serve all
its load, whether switched or unswitched, and that it would continue to obtain the higher
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of the Commission’s or MISO’s planning reserve requirements. According to the
application, Duke would make such purchases from its then-available gas-fired generating
assets not previously used and useful, where such purchases are economic, subject to
staff’s audit. Duke points out that such assets have always been merchant plants and have
never been included in its rate base. (Duke Ex. 20, at 12-13.)

The stipulation addresses a number of aspects of the SRA-SRT. It specifies that the
SRA-SRT may include the recovery of market capacity purchases for any duration up to
three years, with Commission approval, and that Duke must solicit for capacity in an
open, nondiscriminatory, and competitive manner. Duke is required, under the
stipulation, to award capacity contracts to the lowest and best offer submitied. The
stipulation also provides that rider SRA-SRT may include compensation for capacity
owned by Duke or its affiliates that has never been used and useful in serving Duke’s load,
provided that compensation for that capacity- must be determined through offer
solicitation by Duke using one of two methodologies: Compensation may equal the
lowest offer price for the capacity pursuant to an open, nondiscriminatory, and
competitive offer solicitation process or, if there are no offers for capacity other than from
Duke, then Duke will be compensated at the price of the last, actual, competitively priced,
arm’s-length transaction. The stipulation clarifies that it does not require Duke to solicit
bids through a formal request for proposal process overseen by an independent third
party. Duke is required, under the stipulation, to implement a tariff to compensate
nonresidential customers with qualified backup generating facilities for the use of such
facilities, as needed to maintain reliable generation service, with compensation for that
capacity not to exceed the average price per kilowatt for capacity purchases that are
recoverable in rider SRA-SRT. The stipulation clarifies that such capacity would count
toward Duke’s market capacity purchases and the compensation paid for that capacity
would be recovered through rider SRA-SRT. Duke agrees to make a filing, during the first
quarter of 2009, to propose the manner in which rider SRA-SRT revenues and costs
through December 31, 2008, would be trued up, including an audit of the 18-month period
ending December 31, 2008, to be paid for by Duke and the costs of which would be
recoverable, with Commission approval, through the SRA-SRT. (Jt. Ex.1 at para. 10.)

Under the stipulation, rider SRA-SRT would be avoidable for all nonresidential
customers who agree not to return to the standard service offer for the remainder of the
three-year term of the ESP, with that agreement documented by contract or, as approved
for the RSP, by a two-page form or specified telephonic approval process. In addition, the
stipulating parties would allow those customers to receive a shopping credit equal to six
percent of the current “little g” (which is an amount that is equal to the cost of rider SRA-
CD). However, such customers could return, according to the stipulation, only by paying
115 percent of Duke’s generation charges, along with 100 percent of transmission and
distribution riders, but would not be subject to any minimum stay. Nevertheless, under
that stipulation provision, a mercantile customer, as defined in Section 4928.01(A)(19),
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Revised Code, that returns to Duke between May 15 and September 16 of any year, is
required to remain on Duke’s SSO service for twelve consecutive billing periods or risk
being charged an exit fee by Duke. In addition, the stipulation excepts, from the 115
percent requirement, nonresidential customers who are, as of September 30, 2008,
purchasing CRES service under a contract that expires on or after January 1, 2009, if such a
customer notifies Duke at least 60 days prior to the expiration of their current contract
(including extensions) that it intends to entoll in the SSO. Finally, the stipulation proposes
that nonresidential shoppers who enter into a CRES contract after December 31, 2008, may
enroll in Duke’s SSO after the expiration of the ESP only if they provide Duke with notice,
at least 60 days before January 1, 2012, of their desire to enroll in the S50 at the expiration
of their contract, including extensions. (Jt. Ex. 1 at paras. 10.f, 17, 18, 20.)

The stipulation also continues the RSP’s provision that nonresidential shoppers
(including those in a governmental aggregation) may return to the SSO price at any time
without notice if they choose to pay rider SRA-SRT and waive the shopping credit. (Jt. Ex.
1 at paras, 17, 20.)

(f)  Regulatory Transition Charge

The application proposed the elimination of the RTC for all residential customers on
December 31, 2008, and for nonresidential customers on December 31, 2010. This was left
unchanged by the stipulation. (Duke Ex. 20, at 6; Jt. Ex. 1 at para. 2.a, b.)

2. Transmission Rider

The application proposes a TCR rider similar to the current TCR rider, noting that
transmission charges remain fully regulated by the Commission but are fully avoidable, as
CRES providers also must provide transmission service for their customers. Because Duke
intends to maintain its current cost recovery structure, to the extent necessary Duke
requests a waiver of Appendix (B) of Rule 4901:1-35-03, Ohio Administrative Code
(0.A.C.). (Duke Ex. 20, at 16-17.)°

3. Distribution Riders
(a) Infrastructure Modernization

The application describes Duke’s proposed rider DR-IM as permitting a reasonable
revenue requirement to maintain distribution system reliability and to purchase and
deploy SmartGrid technology. Duke also anticipates establishing an electronic bulletin
board (EBB), accessible through the internet and by telephone, that would permit Duke, its

5 The Commission believes that Duke's reference is to Rule 4901:1-35-03, 0.A.C., as it has been adopted by
the Commission in Case 08-777-EL-ORD. That rule is not yet effective. Therefore, no waiver is currently
necessary. Duke may request a waiver, if and when the proposed rule becomes effective.
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customers, and CRES providers to participate in the CRES market through transparent
price offerings by allowing Duke and CRES providers to post market prices for
consideration by customers. The application provides that any customer who switches to
an EBB-posted price would be required to remain at that EBB-posted price, or to receive
service from a CRES provider, for the duration of the ESP. The anticipated $9,000,000 cost
of establishing the EBB service would be recovered through rider DR-IM as an
unavoidable charge. (Duke Ex. 20, at 18-19.)

In the stipulation, rider DR-IM is to be initially set at zero and is recommended for
approval only with regard to the proposed deployment of SmartGrid, Duke’s gas furnace
program, and, if subsequently approved by the Commission, the EBB.6 The stipulation
states that cost recovery for the SmartGrid project would be on a cost-per-meter basis, with
all annual, second-quarter adjustments of rider DR-IM being subject to due process. The
cost recovery process for the gas furnace program would, under the stipulation, remain as
it currently is approved under rider DSM, thus having no effect on customers’ rates. The
stipulating parties state that rider DR-IM should be adjusted following the effective date of
the Commission’s order in Duke’s next base electric distribution rate case to reflect the
amount of SmartGrid, EBB, and gas furnace program costs, if any, that are included in
base rates. The stipulation also includes projections of investments in SmartGrid
deployment, as well as operating costs net of savings and revenue requirements through
2014. The parties to the stipulation propose that, for each annual rider DR-IM filing, 85
percent of the annual SmartGrid revenue requirement would be allocated to residential
customers and recovered through a monthly price per meter. Similarly, nonresidential
customers served on the distribution system (excluding lighting) would be allocated the
remaining 15 percent, to be recovered through a monthly price per meter, based on the
currently approved, weighted average customer charge. Such monthly charges are agreed
not to exceed $0.50 in 2009, $1.50 in 2010, $3.25 in 2011, $5.25 in 2012, $5.50 in 2013. (Jt. Ex.
1 at para. 11.)

Duke agrees to accrue post-in-service carrying charges at the most recently
approved weighted average cost of long-term debt and to defer depreciation and
operating costs from the date the expenditures are incurred until they are included for
recovery in rider DR-IM. The parties also agree to the regulatory asset accounting
treatment for replaced meters, as described in the application, for which recovery would
be made through existing depreciation rates, as amended from time to time. Duke would,
according to the stipulation, make an annual filing in which it would include the projected
deployment and implementation plan for the current year, including its design
requirements, performarce, goals, metrics, and milestones. The stipulation states that staff
would audit and verify the previous year's costs and system performance levels, together
with an overview of the following year’s plan, which information would be shared with

6  Stipulating parties who were not parties to Case No. 06-91-EL-UNC express no opinion as to retention
and funding of the gas furnace program.
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OCC contemporaneously with staff. The stipulating parties agree that the 2010 review
would include a mid-deployment program summary and review and that the 2011 review -
would include progress through 2010, including expenditures, deployment program
summary, and review. Duke also agreed to outline deployment milestones, system
performance levels, customer benefits versus the plan, deployment lessons learned, an
updated allocation of the annual distribution revenue requirement, and the desirability of
program continuation beyond 2011, (Jt. Ex. 1 at para. 11.)

The parties also agreed that Duke should convene a working group or collaborative
process to explore opportunities to maximize the benefits of the SmartGrid investment,
that it would focus initially on deployment on circuits in high density areas with a high
percentage of inside meters, and that it would deploy the technology in the village of
Terrace Park during 2009. Because the stipulating parties expect that system reliability
will be enhanced by SmartGrid deployment, Duke agrees on improved reliability targets
and the parties agree that Duke may request suspension of deployment if it meets the
deployment commitments but reliability does not improve as expected. Finally, the
stipulating parties note that, as a combination gas and electric utility, Duke has also
addressed SmartGrid issues relating to the gas distribution portion of its business and that
Duke may apply to the Commission for approval of alternatives to certain provisions in
the stipulation. (Jt. Ex. 1 at para. 11.)

With regard to the proposed EBB, the stipulating parties agree only that Duke will
initiate a collaborative process to establish an EBB as generally proposed in the application
and note that the EBB would be an open access platform that is competitively neutral and
may utilize a third-party independent operator. The design and cost of developing and
maintaining the EBB shall be discussed in the collaborative process and, to the extent the
Commission’ approves such cost recovery, the EBB will be developed and the actual costs
incurred to develop the EBB shall be recoverable through Rider DR-IM or otherwise as
agreed upon. (Jt. Ex. 1 at para. 19.)

(b)  Energy Efficiency

Duke’s application describes the company’s desire to take an aggressive approach
to energy efficiency program design, implementation, development, and cost recovery,
proposing the establishment of rider DR'SAW (save-a-watt) as a replacement for the
current rider DSM. Duke states that DR-SAW would permit it to increase its energy
efficiency research and development efforts and would permit CRES customers to
participate in efficiency programs. In order to encourage implementation of energy
efficiency measures by low-income customers, Duke also seeks approval of a pilot
program that would protect up to 10,000 low-income customers from the impact of Dukes
rate design proposal. (Duke Ex. 20, at 19-20.)
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The stipulation states that rider DR-SAW should be implemented by January 1,
2009, and specifies that the current rider DSM should be eliminated at the same time, with
the older rider being reconciled and subjected to a final true-up and with any true-up
amounts being added to or subtracted from rider DR-SAW. Energy efficiency programs
that had been approved under rider DSM would continue, pursuant to the stipulation,
with the same reporting and program approval requirements as are currently in effect,
which include due process and an opportunity for a hearing. The stipulation provides that
the DR-SAW true-up would occur in the second quarter of 2012.

Pointing to Section 4928.66{A)(2)(c), Revised Code, the stipulating parties agree that
mercantile customers with a minimum monthly demand of three megawatts (MW) at a
single site or at multiple, aggregated sites within Duke’s territory may take certain actions
to be exempted from payment of rider DR-SAW if they commit their demand response or
other such capabilities to Duke’s energy efficiency and demand reduction programs.
Under the stipulation, in order to qualify for exemption, the applicant customer must
demonstrate to the Commission that it has undertaken or will undertake self-directed
energy efficiency and/or demand reduction programs that have produced or will produce
annual percentage energy savings and/or peak demand reductions equal to or greater
than the applicable statutory annual percentage energy savings and/or peak demand
reduction benchmarks to which Duke is subject.

The stipulating parties also agree that Duke will apply to the Commission for
approval of DR-SAW programs other than those set forth in the application in these
proceedings, with programs being developed by Duke or through a collaborative. With
regard to allocating of nonresidential rider DR-SAW recovery between distribution and
transmission service customers, the stipulation states that the allocation of distribution
revenues approved in Duke’s most recent electric distribution rate case would be
followed. The stipulation sets forth, as an incentive to Duke for achieving energy
efficiency above the statutory mandate, additional levels of return on investment on the
program costs based on the level of efficiency achieved. The stipulating parties also agree
that Duke will develop a nonresidential interruptible tariff as an energy efficiency option,
which program will be submitted to the Commission for approval. Duke also agrees to
work with OMA to establish an energy efficiency manufacturing collaborative and to
provide that collaborative with an investor-funded contribution of $100,000 per year for
research and development of energy efficiency programs for manufacturers. According to
the stipulation, all demand response program participation requirements will be
consistent with MISO's load serving entities planning reserve requirements. Finally, the
parties agree that, if the Comumission adopts a decoupling or straight fixed variable rate
design, Duke will discuss and implement appropriate adjustment to its recovery of lost
margins under rider DR-SAW. (Jt. Ex. 1 at para. 13.)
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()  Economic Competitiveness Fund

Duke’s application proposes the establishment of a rider for an economic
competitiveness fund, rider DR-ECF, that would permit Duke and the Commission to
support public and private economic development, including green infrastructure for
public entities and public renewable energy projects, as well as public and private job
creation and job retention initiatives and requests by business customers for generation
service discounts. The application suggests that the Commission would review contracts
or grants where Duke seeks recovery of costs through rider DR-ECF. The rider would be

adjusted quarterly and would be audited annually, according to the application. (Duke
Ex. 20, at 21-22.)

The stipulating parties agree that Duke should be authorized to recover, through
rider DR-ECF, delta revenues associated with reasonable arrangements, to the extent
individually approved by the Commission. They also recommend that the Commission
approve an economic development contract with the city of Cincinnati under Section
4905.31, Revised Code. (Jt. Ex. 1 at paras. 14-15.)

4.  Other Matters
(@  Corporate Separation

Duke points out, in its application, that it is operating under a corporate separation
plan approved by the Commission in prior cases and that the Commission has granted it a
waiver such that it is not required to transfer its generating assets prior to December 31,
2008. In the application, Duke asks for approval to transfer its generating assets to an
affiliated entity or entities that will directly or indirectly own or have rights to the capacity
of the units. (Duke Ex. 20, at 23-25.)

The stipulation states that Duke’s corporate separation plan shall remain in effect as
filed in these proceedings, except that Duke may transfer to an affiliate or sell to an
unaffiliated party five gas-fired generating assets, with such transfer subject to approval
by the Federal Energy Regulatory Commission (FERC), if necessary. Further, Duke agrees
to withdraw, from these proceedings and from FERC, its request to transfer its previously
used and useful assets, However, the stipulation notes that Duke may subsequently file

an application for a transfer to be effective no earlier than January 1, 2012. (Jt. Ex. 1 at
para. 26.) .

(p)  Market Price

Duke’s application notes that its witnesses testify that the ESP price is less than the
price would be under a market option. (Duke Ex. 20, at 25-26.) The stipulation
recommends that the Commission find that the ESP price, terms, and conditions, including
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deferrals and future recovery of deferrals, as modified by the stipulation, is more favorable
in the aggregate than the expected results that would otherwise apply under Section
4928.142, Revised Code. (Jt. Ex. 1 at para. 27.)

()  Excessive Earnings

Duke’s application also states that its witnesses acdress the fact that no ESP
component materially affects Duke’s earnings and, also, propose a test to determine if
Duke’s earnings are significantly excessive at the end of each year of the ESP. (Duke Ex.
20, at 25-26.) The stipulation proposes that, beginning in 2010, and by May 15 of each year
covered by the stipulation, the Commission implement a significantly excessive earnings
test as set forth in the stipulation by the parties. (Jt. Ex. 1 at para 28.)

(d) Governmental Aggregation

The application notes that there currently no active governmental aggregators in
Duke’s certified territory and that, therefore, there are no phase-in charges allocated to
consumers in such groups. According to Duke, because the law permits governmental
aggregators not to receive “standby service” but lacks a definition of that term, it proposes
to credit governmental aggregation customers five percent of its SRA-SRT and SRA-CD
rider charges as a proxy for the standby service charge that should be avoidable by
governmental aggregators, (Duke Ex. 20, at 26-27.)

In the stipulation, residential and nonresidential customers in governmental
aggregations are fireated separately. With regard to nonresidential customers in
governmental aggregations, the stipulation provides that they can avoid the SRA-SRT and
receive a shopping credit equal to six percent of “little g” (an amount that is equal to the
cost of rider SRA-CD) if the aggregator provides Duke with 60 days’ notice of its intent to
maintain the aggregation throughout the remainder of the ESP period and agrees that
returning nonresidential customers will pay 115 percent of Duke’s generation charges.
Residential customers in governmental aggregations are not allowed to avoid rider SRA-
SRT or receive the shopping credit, but are allowed to return to the ESP pricing at any
time. The parties to the stipulation specifically agree that Duke “does not assess a separate
charge for standby service or default service.” (Jt. Ex. 1 at paras. 17, 20, 21.)

(e)  Assistance to Certain Customers

Duke agrees, in the stipulation, that it will increase funding for home energy and
weatherization contracts during the ESP to $1,000,000 per year. It also agrees to contribute
$50,000 per year, through 2011, to a specified nonprofit organization in Duke’s certified
territory to be used for distributing fans and/or air conditioners to qualifying customers.
Additionally, Duke agrees to contribute $700,000 each year for the benefit of electric
customers who are at or below 175 percent of the poverty level and who do not participate
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in the percentage of income payment plan program. Finally, Duke also agrees with CUFA
to provide $100,000 each year through 2011 to fund an energy education program. (Jt. Ex.
1 at paras. 22, 23, 34, addendum.)

® Withdrawal of Certain Riders

Duke’s application requested approval of an avoidable inflation adjustment xider.
Duke proposed an increase of three percent annually. (Duke Ex. 20, at 10-11) The
stipulation provides for Duke to withdraw its request for Rider PTC-IA. (Jt. Ex. 1 at para.
5.

Duke had also applied for approval of an unavoidable rider to recover certain costs
of newly dedicated capacity. (Duke Ex. 20, at 14-16.) The stipulation provides for
withdrawal of that request, with the stipulating parties recommending that the
Commission authorize Duke to make market purchases with the objective of filling its
short capacity position in a least cost marmner, with cost recovery through the SRA-5RT,
(Jt. Ex. 1 at para. 24.)

(g) Continuation of Rider GP

The stipulation states that Duke’s current rider GP, covering its GoGreen program,
should be extended through 2011, rather than expiring at the end of 2008 as currently
scheduled, with certain plans for revision. (Jt. Ex. 1 at para. 31.)

C.  Consideration of the Stipulation

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. " See, Consumers” Counsel v. Pub. Util. Comm:., 64 Ohio 5t.3d
123, 125 (1992), citing Akron . Pub. Util. Comm., 55 Ohio St.2d 155 (1978).

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas &
Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-FOR, et al.
(December 30, 1993); Cleveland Electric Ilum. Co., Case No. 88-170-EL-AIR (January 30,
1989); Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission
has used the following criteria:
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() Is the settlement a product of serious bargaining among capable,
knowledgeable parties?

(2)  Does the settlement, as a package, benefit ratepayers and the public interest?

(3)  Does the settlement package violate any important regulatory principle or
practice?

The Supreme Court of Ohio has endorsed the Commission’s analysis using these
criteria to resolve issues in 2 manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St.3d 559 (1994) (citing
Consumers” Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).

We will first analyze the two substantive issues that are specifically asserted by
certain of the parties and then will proceed to consider the three criteria just described.

1. Specific Issues Raised by Parties
(a)  Residential Governmental Aggregation Customers

OCC raises an issue regarding POLR charges and residential customers of
governmental aggregations.

(1) Governing Law

. Section 4928.143, Revised Code, allows an electric utility to file an application for an
ESP. A number of topics that may be included in an ESP are set forth in division (B)(2) of
that section. One of those permissible topics is described, in division (B)(2)(d), as follows:

Terms, conditions, or charges relating to limitations on customer shopping
for retail electric generation service, bypassability, standby, back-up, or
supplemental power service, default service, carrying costs, amortization
periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty
regarding retail electric service.

SB 221 dealt specifically with governmental aggregation in Section 4928.20(J),
Revised Code. The first three sentences of that section are relevant to this issue and are as
follows:

Page 23 of 45
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On behalf of the customers that are part of a governmental aggregation
under this section and by filing written notice with the public utilities
commission, the legislative authority that formed or is forming that
governmental aggregation may elect not to receive standby service within
the meaning of division (B)(2)(d) of section 4928.143 of the Revised Code
from an electric distribution wutility in whose certified territory the
governmental aggregation is located and that operates under an approved
electric security plan under that section. . Upon the filing of that notice, the
electric distribution utility shall not charge any such customer to whom
electricity is delivered under the governmental aggregation for the standby
service. Any such consumer that returns to the utility for competitive retail
electric service shall pay the market price of power incurred by the utility to
serve that consumer plus any amount attributable to the utility’s cost of
compliance with the alternative energy resource provisions of section 4928.64
of the Revised Code to serve the consumer.

(2) OCC'’s position

According to OCC, because it did not agree to the stipulation’s provisions with
regard to residential governmental aggregation customers, the “[sitipulation has not
established a course with regard to this issue.” Thus, OCC believes that the Commission’s
standards for approving partial stipulations do not apply. Rather, noting that the burden
of proof in this proceeding should be on Duke, OCC asserts that the Commission may
approve Duke’s ESP only if Duke proves it to be more favorable in the aggregate than the
expected results of a market rate offer. (OCC brief at 3; OCC reply at 3.)

OCC reviews the applicable statutory provisions, beginning with the opportunity
for governmental aggregators to elect to avoid standby charges. However, although OCC
correctly quotes the statute, it introduces the provision with a description stating that 1t
allows governmental aggregators to elect to avoid “provider of last resort charges . .

OCC reaches this conclusion by reading Section 4928.143(B)(2)(d), Revised Code, as a
definitional provision and stating that Section 4928.143(B)(2)(d), Revised Code, “defines
‘standby service’ broadly to encompass provider of last resort service.” Thus, OCC
reaches the conclusion that Section 4928.20(]), Revised Code, authorizes “governmental
aggregators to opt-out of most provider of last resort services . . .” From this
interpretation, OCC determines that residential governmental aggregation customers
- should have the opportunity to elect not to pay the SRA-SRT and to receive the six percent
shopping credit that compensates for payment of rider SRA-CD, in return for agreeing not
to return to the ESP. Without this opportunity, OCC contends that the proposed ESP
would be discriminatory and would not be more favorable in the aggregate than the
expected results under a market rate offer. (OCC brief at 4-15; OCC reply at 4-6, 12-14.)
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OCC also disagrees with the stipulation’s proxy” for a market rate upon the return
of a governmental aggregation cusiomer. Although the stipulating parties have set 115
percent of the ESP price as, in essence, a proxy for the market rate that is mandated by 5B
221, OCC believes that residential customers of governmental aggregations should be
allowed to pay the lower of the actual market price or 115 percent of the ESP price. (OCC
Ex. 1, at 12-13; Tr. at 168, 169; OCC brief at 15-16; OCC reply at 14-16.)

(3) Stipulating Parties’ Positions

Duke challenges OCC's assertion that Duke has failed to meet its burden of proof
on the issue of whether the ESP is more favorable in the aggregate than a market rate offer,
pointing out that OCC did not disagree with the stipulation on this issue. Staff agrees, and
notes that OCC did not include this argument in the issue that it carved out of the
stipulation for litigation. (Duke reply at 6; Staff reply at 7-8.)

With regard to shopping by residential customers of governmental aggregations, it
is Duke's position that the statute does not address the avoidance of riders SRA-SRT and
SRA-CD. Duke contends that OCC misinterprets the statutory provisions and the terms of
the stipulation. According to Duke, the statute does not define the term “standby service”
as being “synonymous with POLR obligations.” The stipulation, as Duke points out, deals
with standby service charges separately from provider of last resort obligations, meaning
that they are not synonymous. As Duke sums up, “although governmental aggregators
may avoid charges for standby service pursuant to [Section 4928.20, Revised Code], they
cannot similarly, and by statute, avoid charges for [Duke’s] POLR obligations. Thus the
OCC cannot compel such a result here.” (Duke brief at 16; Duke reply at 6-7.)

Staff also submits that OCC’s statutory interpretation is in error and that the
“standby” charges that the statute makes avoidable cannot be equated with POLR
requirements. Staff points out that Section 4928.20(J), Revised Code, refers only to the
avoidance of charges for “standby service within the meaning of division (B)(2)(d) of
section 4929.143 of the Revised Code. . ..” The cited division, it says, is not a definition of
“standby service,” as suggested by OCC but is, rather, “part of an extensive listing of
things that can be induded in an ESP.” To interpret the meaning of “standby service,”
staff chooses to look to the term'’s use in a different section. It points out that “standby
service” is used in Section 4928.02(K), Revised Code, to refer to charges imposed by
utilities on customers who rely on distributed generation to compensate the utility for
standing by in case the customer’s equipment fails. Staff believes that its interpretation
avoids paradoxical problems that would exist if we adopted OCC’s reading of the
statutory language. (Staff reply at 2-6.)

7 While the stipulation does not refer to thig as a “proxy,” we will use this term to more clearly distinguish
the stipulation’s preset market price from the actual market price that OCC believes should be calculated
at the time a residential customer might return to Duke’s service,
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Duke also disagrees with OCC’s contention that residential customers of
governmental aggregators should be allowed to return at the lower of market price or 115
percent of the ESP price. First of all, it notes, this issue was not reserved for litigation. The
applicable footnote in the stipulation, by means of which OCC noted its resetvation of one
issue for litigation, reads, “The parties agree that OCC shall have the right to carve out for
litigation the issue of bypassability of charges and shopping credits for residential
government aggregation customers.” Thus, the return price is not at issue, according to
Duke. (Duke brief at 16; Staff brief at 13-14; Staff reply at 9.)

On the substance of the issue, Duke notes that OCC provided no definition of a
market price, no proposed market price calculation method, and no estimate of what the
market price might be. Thus, OCC’s proposal is, in Duke’s opinion, unsubstantiated.
Duke notes OCC’s argument that residential customers should not be discriminated
against with regard to avoidance of the SRA-SRT and the SRA-CD and points out that,
when it came to the return price, OCC argued in favor of a different treatment of
residential and nonresidential customers. Because the statute, in Duke’s approach, does
not require the SRA-SRT and SRA-CD to be avoidable upon request by a governmental
aggregator, Duke believes that it can treat residential and nonresidential customers
differently in this regard, if the groups are differently situated. Duke contends that,
because residential customers are not in as good a position as nonresidential customers to
make appropriate choices regarding risk, this differential treatment is permissible. (Duke
brief at 16-19; Duke reply at 7-10.)

(4) Commission Analysis and Determination

We will first address the issue of whether rider SRA-SRT should be avoidable by
residential customers of governmental aggregations and whether those customers should
be able to receive the six percent shopping credit to compensate for payment of rider SRA-
CD. We agree with OCC that Section 4928.20(J), Revised Code, allows the Commission no
discretion with regard to the right of governmental aggregations to elect not to receive
standby service and, therefore, to avoid charges for that service. The only question to be
determined in this regard is the statutory interpretation of the meaning of the term
“standby service.”

Contrary to OCC’s contention, Section 4928.143(B)(2)(d), Revised Code, is not a
definition of the term “standby service.” Rather, as argued by staff, that section is part of a
lengthy itemization of the provisions that may be included in an ESP. Unfortunately,
although that section includes several similar terms (including “standby service”) that
apparently could cover POLR service, the section allowing aggregators to elect out of
standby service is much more specific. The list of allowable ESP provisions allows for
inclusion of “standby, back-up, or supplemental power service, default service . . ..” The
aggregation section specifies only “standby service” as the service that aggregators may
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elect not to receive. Searching for an implied definition, staff recommends that we look to
a different section within Chapter 4928. While we do not necessarily disagree with staff’s
interpretation of the term in the section it reviews, we find it inappropriate to look to a
different section, if evidence of the legislature’s intent can be gleaned by considering
subsequent language in the section that we are interpreting. Immediately after directing
that the electric utility shall not charge aggregation customers, if the election has been
made, for standby service, the statute goes on to provide that “[a)ny such consumer that
returns to the utility for competitive retail electric service shall pay the market price of
power incurred by the utility to serve that consumer . . ..” Section 4928.20(J), Revised
Code. The legislature had first provided that an aggregation could elect out of an aspect of
the electric utility’s service. Then it said that the electric utility could not charge the
aggregation’s customers for that service. This was immediately followed by a description
of the price that the electric utility would therefore be allowed to charge if one of those
customers returned to that service. Clearly, the legislature’s intent was that the service for
which the customers were not being charged was the electric utility’s standing ready to
serve those customers at the SSO price if they were to choose to return. This statutory
provision, then, must mean that governmental aggregations may elect not to receive that
service and not to pay for it.

OCC claims that both rider SRA-SRT and rider SRA-CD would be encompassed by
this statutory provision. We will review each of those riders in order to determine
whether they fall within the scope of Section 4928.20(J), Revised Code, as we have
interpreted it. Rider SRA-SRT will compensate Duke for its “purchase [of] capacity
necessary to maintain an offer of firm generation service and [provision of] default service
to all consumers in its certified territory; . . . whether switched or unswitched.” (Duke Ex.
20, at 12,) The purchase of capacity to allow Duke to maintain default service for switched
customers, we find, is dlearly within the scope of the intent of Section 4928.20(]), Revised
Code. Rider SRA-CD is quite different, however. That rider is intended to compensate
Duke for providing customers with a first call on its capacity, foregoing the opportunity to
sell capacity that is currently dedicated to its standard service offer, permitting customers
to switch to competitive suppliers, and assuming the risk associated with maintaining a
reasonably stable price during the ESP period. (Duke Ex. 20, at 13-14.) The only aspect of
the SRA-CD that relates to shopping is one that notes that Duke will permit customers to
switch to a competitive supplier but does not address Duke’s potential costs upon their
return. The statutory provision we are considering only referred to the price that the
electric utility could charge upon the return of customers who have avoided payment of
particular riders. Thus, rider SRA-CD does niot appear to be encompassed within the
intent of Section 4928.20(J), Revised Code. We conclude that, if a residential governmental
aggregation elects not to receive Duke’s promise to stand ready to serve the customers at
the SSO price if they were to choose to return, the customers in that aggregation should
not be charged for rider SRA-SRT, but would be obligated for rider SRA-CD.
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OCC's second issue is the appropriate return price to be charged to residential
governmental aggregation customers. We agree, as Duke and staff point out, that this
issue was not one that OCC reserved, in the stipulation, for litigation, Therefore, we can
only conclude that, at the time OCC executed the stipulation, it intended to agree with the
return price provisions. We should also note that, even if we were considering the issue,
we would conclude that residential and nonresidential customers are not differently
situated in any way to justify what would then be different return pricing provisions.

We also wish to address OCC’s contention that, because its aggregation issue was
reserved for litigation, the three-pronged stipulation test does not apply and Duke must
satisfy the comparison with a market rate offer. There are two problems with this
argument. First, even if OCC did not agree with the aggregation provisions of the
stipulation, that does not mean that there was no stipulation as to that issue. Rather,
OCC’s refusal to agree with those provisions means only that one of the several stipulating
parties did not agree to that portion of the stipulation. Others remained in agreement as to
this provision. Therefore, the three-pronged test for stipulations is still applicable.
Second, we recognize that OCC stipulated that the ESP, with the aggregation issue
undecided, would be more favorable in the aggregate than a market rate offer. (Jt.Ex. 1 at
para, 27.) Thus, this issue is no longer open for OCC to dispute.

(b)  Exemption from Rider DR-SAW

IEU raises, as an issue, the restrictions on availability of the rider DR-SAW
exemption, which are set forth in provision 13.b of the stipulation. As discussed above,
rider DR-SAW is intended by the stipulating parties to collect costs associated with
meeting energy efficiency and peak demand reduction requirements under Section
4928.66, Revised Code, and allows certain large, nonresidential users to avoid payment by
committing their own demand response or other similar capabilities to Duke’s programs.
The threshold for a nonresidential customer to qualify to avoid payment of rider DR-SAW
is, under the stipulation, that it have a minimum monthly demand of three MW at a single
site or at multiple sites within Duke’s certified territory. In addition, in order to qualify for
the exemption, the stipulation’s terms would require the customer’s self-directed energy
efficiency and/or demand reduction programs to produce energy savings and/or peak
demand reductions equal to or greater than the statutory benchmarks to which Duke is
subject. IEU states that it opposes this provision of the stipulation.

(1) Governing Law

The first three sentences of Section 4928.66(A)(2)(c), Revised Code, are critical to the
analysis of this issue. They are, here, split apart for more convenient reference in the
ensuing discussion:
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Compliance with divisions (A)(1)(a) and (b) of this section shall be measured
by including the effects of all demand-response programs for mercantile
customers of the subject electric distribution utility and all such mercantile
customer-sited energy efficiency and peak demand reduction programs,
adjusted upward by the appropriate loss factors.

Any mechanism designed to recover the cost of energy effidency and peak
demand reduction programs under divisions (A)(1)(a) and (b) of this section
may exempt mercantile customers that commit their demand-response or
other customer-sited capabilities, whether existing or new, for integration
into the electric utility’s demand-response, energy efficiency, or peak
demand reduction programs, if the commission determines that that
exemption reasonably encourages such customers to commit those
capabilities to those programs.

If a mercantile customer makes such existing or new demand-response,
energy efficiency, or peak demand reduction capability available to an
electric distribution utility pursuant to division (A)2)(c) of this section, the
electric utility’s baseline under division (A)(2)(a) of this section shall be
adjusted to exclude the effects of all such demand-response, energy
efficiency, or peak demand reduction programs that may have existed
during the period used to establish the baseline.

(2) IEU’s Position

IEU presented the testimony of one witness, Kevin M. Murray, to support its
argument that paragraph 13.b of the stipulation should be rejected by the Comunission.
Mr. Murray identifies himself as a technical specialist employed by counsel for IEU and
states that his education consists of a Bachelor of Science degree in Metallurgical
Engineering. (IEU Ex, 1, at 1-2.) Admittedly, Mr. Murray is not an attorney. (IEU Ex. 1, at
4.) Mr. Murray’s testimony begins with his belief that the purpose of paragraph 13.b of the
stipulation is “to limit and narrow the opportunity for a mercantile customer to secure an
exemption from the cost recovery mechanism regardless of the case the customer might
otherwise make to the Commission in favor of such an exemption.” (IEU Ex. 1, at 5-6.)
Continuing, Mr. Murray evaluates the language in the stipulation and compares it to the
requirements and definitions in SB 221. He expresses his opinion that the Ohio General
Assembly is responsible for making public interest determinations, only giving the
Corumission the ability to make case-by-case determinations on exemption requests.
Based on his interprétation of the language in the statute, he believes that the “arbitrary
cut-off” contained in the stipulation, which prohibits exemptions for mercantile customers
using less than three MW per year, is contrary to the legislature’s expression of the public
interest. (IEU Ex. 1,at7.) Mr. Murray also testifies that the stipulation’s requirement that
a customer be in a position to reduce usage by an amount equal to Duke’s benchmark is
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fundamentally wrong and could serve to discourage mercantile customers’ efforts toward
efficiency. (IEU Ex. 1, at 9-12) Ultimately, Mr. Murray proposes that, “[i}f the
Commission is presented with a request for an exemption by a mercantile customer that
can only commit towards some portion of an electric distribution company’s portfolio
obligation, rather than committing a full proportionate share, it can make a specific
determination based upon the facts presented to it in that proceeding, as to whether a full
exemption, no exemption, or some middle ground is reasonable.” (IEU Ex. 1, at 12)) (See,
also, Tr. at 128-131.) ”

Relying on the testimony of Mr. Murray, IEU, in its brief, first discusses it3
contention that the stipulation violates the law by being more restrictive than the
governing statute with regard to which customers may seek exemption from rider DR-
SAW. [EU explains that Section 4928.66(A)(2)(c), Revised Code, provides that “the
Commission may exempt mercantile customers that commit their demand-response,
energy efficiency, or peak demand reduction capabilities to the electric utility from
mechanisms designed to cover those costs . . ..” (IEU brief at 7.) IEU then goes on to
indicate that the term “mercantile customers” is defined by Section 4928.01(A)(19),
Revised Code, to mean a commercial or industrial customer that consumes more than
700,000 kWh per year or that is part of a national account involving multiple facilities.
(IEU brief at 7; IEU Ex, 1, at 6-7.) On the other hand, IEU points out that the stipulation
requires a customer to have a minimum monthly demand of three MW at a single site or at
multiple sites within Duke’s territory. (IEU brief at 5-6; [EU Ex. 1, at 6.) IEU believes that
the higher threshold in the stipulation would violate the terms of Section 4928.66{A)(2){c).
Revised Code. It contends that the Ohio legislature has “specified the eligibility which
determines which customers may seek [the] exemption” and argues that the Commission
may not “redraw the exemption eligibility lines” set by statute. (IEU brief at 8.) In I[EU’s
opinion, because it violates the law, the stipulation also violates important regulatory
principles or practices, does not benefit ratepayers, and is not in the public interest.

IEU also quarrels with a provision in the stipulation that would, in addition to the
minimum demand requirement, necessitate a showing by the customer that its demand
response, energy efficiency, or peak demand reduction programs equal or exceed the
statutory benchmarks then applicable to Duke. As with the eligibility requirement, IEU
claims that the proposed stipulation provision would violate the law, as the governing
statute does not include this requirement. ITEU asserts that, by approving the stipulation,
the Commission would “preemptively rewrite Ohio law to include more prescriptive
terms,” as the benchmarks are not applicable to mercantile customers. (IEU brief at 8-10.)
IEU believes, also, that this limitation is not in the public interest as it would result in some
energy efficiency improvements being discouraged. IEU, rather, argues for a case-by-case
approach by the Commission, with individual exemptions being granted or denied by
Commission action. (IEU brief at 10; [EU Ex. 1, at 12.)
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IEU also raises one evidentiary argument, claiming that, because no witness
testified in support of the restrictions proposed by this provision of the stipulation, the
Comumission is without record support to approve it. IEU points out that Section 4903.09,
Revised Code, requires the Commission to have evidentiary support for its conclusions.
Because there is no testimony in support of the restrictions discussed by IEU, it concludes
that the Commission must reject that provision. (IEU brief at 11-12.)

(3) Stipulating Parties’ Positions

The stipulating parties disagree with IEU’s arguments and conclusions on this
issue. Duke, in its reply brief, argues that IEU fails to accept that Section 4928.66(AX2)(c),
Revised Code, is permissive; that there is no absolute right to an exemption. It alse notes
that Section 4928.66(A)2)(d), Revised Code, permits mercantile customers to request
approval from the Commission of a reasonable arrangement under which they may offer
their own demand response, energy efficiency, or peak demand reduction capabilities to
the company. (Duke reply at 2.)

Similarly, pointing to the statutory prohibition against approval of an exemption
that does not have the effect of encouraging customers to commit their capabilities to the
programs, OCC argues that “[t]he law only limits the Commission’s discretion according
to those that it may not approve.” Thus, OCC believes that this provision of the
stipulation does not violate any important regulatory principal. (OCC reply at 17.)

OCC also emphasized the tremendous administrative burden that would be placed
on the Commission, OCC, and other interested parties if a substantial number of
exemption applications were filed by small mercantile customers, as well as the difficulties
and costs that would be involved in changing Duke's billing system to allow for many full
or partial exemptions. In addition, OCC noted the ongoing expense of monitoring
continuing compliance by those exempted customers. Thus, OCC strongly believes that it
is both reasonable and appropriate to place limitations on the extent to which rider DR-
SAW may be avoided. Indeed, without restrictions such as are included in the stipulation,
OCC believes that the Commission would be obligated to reject the stipulation as not
being in the public interest and not benefitting ratepayers. (OCC reply at 18-20.)

OEC also starts its argument with a focus on the permissive language in the statute,
pointing out that, although IEU’s witness admitted, “I am not an attorney,” the examiners
allowed his testimony into the record. (IEU Ex. 1 at4.) OEC contends that the bulk of Mr.
Murray’s testimony is purely legal argument. Pointing to the second sentence of the
section in question, OEC recounts that Mr. Murray believes this language evidences the
legislature’s determination that it is in the public interest that all mercantile customers
have the opportunity to seek an exemption from rider DR-SAW, with requests decided on
a case-by-case basis. In contrast, QOEC stresses that the legislature could have enacted a
statute that said that the rider “shall” exempt such mercantile customers, rather than using
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the term, “may.” OEC summarizes its position on this point, saying, “Because there is no
mandatory requirement that the mechanism designed to recover the costs of an electric
utility’s energy efficiency and demand reduction programs provide for any exemption, it
necessarily follows that limiting the availability of the exemption by including any
eligibility threshold is legally permissible.” (OEC brief at 10.) OEC goes on to argue that
the statute does not require Duke to integrate the capabilities of 2 mercantile customer but,
rather, places the onus of meeting the statutory benchmarks on Duke. It points out that
offering relief from DR-SAW is a detriment to other ratepayers and is, therefore,
inappropriate if Duke is able to satisfy the benchmarks through its own programs. In
addition, OEC argues that the signatories to the stipulation cannot be faulted for failing to
produce a witness to respond to legal arguments because legal arguments are the subject
for briefs not testimony. (OEC brief at 4-5, 8-12; OEC reply at 3.)

Staff also believes that the word “may” in the second sentence of the section results
in it being permissive, rather than mandatory. Recognizing that the rider could allow the
exemption of all mercantile customers that make the commitments or, on the other hand,
could refuse to exempt any, staff submits that the stipulation strikes a reasonable balance,
“recognizing that some large customers may have efficiencies that can reasonably be
captured, verified and accounted for, while not expending the reach beyond what can be
managed.” Staff points out that this provision is part of an ESP that lasts for only three
years and that it is a period during which the Commission and the parties will gain actual
knowledge and experience on which to base further refinements. (Staff brief at 9-12; staff
reply at 9.) :

Regarding IEU’s contention that Duke must allow a mercantile customer to commit
less than Duke’s benchmark, with consideration on a case-by-case basis, Duke believes it
would be illogical to reach this conclusion as the purpose of the exemption from payment
of rider DR-SAW is to develop a means by which it may meet its mandate. Duke argues
that allowing an exemption without requiring the customer to commit its equivalent share
of efficiency would leave Duke at risk and, to the extent that the customer falls short of the
mandate, would require other customers to bear the costs of meeting the mandate and
would necessarily create an illegal cross-subsidy. Duke also points out that IEU’s witness
did not know how many mercantile customers would qualify under its proposal or what
standard should be used by the Commission to consider such applications. (Duke reply at
3-5.) :

OEC controverts this IEU argument, as well. Honing in on Mr. Murray’s testimony
that prudent mercantile customers will not undertake energy efficiency and demand
reduction measures that are not cost-effective, OEC reviews various alternatives. First, in
its analysis, a measure under consideration by a mercantile customer may be deemed cost-
effective “in its own right” and will, therefore, be undertaken without further incentive.
Second, if the payback period for investment in a measure does not satisfy the mercantile
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customer’s internal rate of return calculus, Duke may provide a program to induce it to
proceed; indeed, Duke plans to establish a collaborative process to develop such
programs. Third, according to OEC, Duke could enter into a special arrangement with an
individual mercantile customer in order to provide specially tailored incentives. The final
option under OEC’s rationale would be to exempt that customer from payment of rider
DR-SAW. As it is the last of several options, all of which may encourage efficiency and
demand reduction, OEC argues that the exemption may appropriately, under the statute,
be limited to instances in which integration of that customer’s capabilities will produce a
meaningful contribution to Duke’s ability to comply with the benchmarks, especially as it
is at risk for failure to comply with those benchmarks. Finally, as to the requirement that
customers must commit programs to save energy at the benchmark level if they wish to be
exempted, OEC submits that the statute does not provide for partial exemptions from
riders. OEC also addresses the TEU proposal that the Commission exempt customers on a
case-by-case basis, advising that this approach is unworkable. (OEC brief at 12-17.)

As to IEU’s evidentiary argument, Duke initially notes that it is generally sufficient
for the Commission to consider the stipulation itself, together with testimony that the
signatory parties collectively agreed to its terms, and the factors supporting the three-
pronged test. It also indicates that its witness, Theodore Schultz, discussed the original
proposal for allowing certain customers to opt out of rider DR-SAW in his direct testimony
and that Duke witness Paul G. Smith explained the provision as a public benefit. Duke
notes that Mr. Smith testified that IEU’s objections were addressed in the testimony of
Duke witnesses Richard G. Stevie and Theodore Schultz. (Duke reply at 2-3 [referring to
Duke Exs. 9, 11, and 18].)

On this subissue, OCC submits that IEU’s witness Murray provided mostly a
discussion of statutory interpretation and little factual evidence, contrary to IEU’s claims
that its witness provided the only record evidence as to how this paragraph meets the
Commission’s three-pronged test. According to OCC, the evidence that he did provide
failed to address how IEU’s proposed approach would assist Duke in meeting the savings
benchmarks. (OCC reply at 22-22.) OEC agreed that Mr. Murray’s testimony on this
subject was not actually evidence, but pure legal argument by a non-lawyer. “Legal
argument is the subject for briefs, not testimony.” (OEC reply at 4-5.)

(4) TEU's Position on Reply

IEU’s reply brief, in addition to reviewing its previously expressed arguments,
addresses certain points made in other parties’ briefs. It contends that a three-year term is
unreasonable on its face, as its “only possible virtue” is the avoidance of an evaluation of
earnings that would otherwise be required. IEU also believes that it is unreasonable to
approve a stipulation in which some provisions have proposed impacts that exceed the
ESP's three-year term. It expresses a concern for Duke’s Save-a-Watt program, for the
predetermined excessive earnings test formula, the ability to transfer generating assets,
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and Duke’s ability to lock in its earnings growth, all of which are included in the
stipulation package. (IEU reply at 7-12.)

With regard to the overriding question of whether the statute prevents the
stipulation from limiting which mercantile customers may be exempted, [EU asserts that
“the Commission’s discretion is limited to determining whether an exemption would
reasonably encourage customers to commit their energy efficiency and peak demand
reduction capabilities for integration into an eleciric utility’s programs, not which
customers may seek an exemption.” (IEU reply at 13.) TEU challenges the suggestion that
a mercantile customer that does not meet the requirements for an exemption could still
seek to enter into a reasonable arrangement otherwise, explaining that such an approach
would defeat the apparent intent of the exemption limitation. (IEU reply at 13-15.)

[EU also disagrees with OEC’s statement that Duke would not be required, under
the statute, to integrate the capabilities of a mercantile customer into its own programs. To
make its point, IEU refers to the first sentence of statutory provision, in which it is made
clear that mercantile customers’ programs are to be induded in measuring the electric
utility's efficiency efforts. (IEU reply at 16-17.)

IEU disputes Duke’s cross-subsidy argument, noting, among other things, that a
mercantile customer electing to commit its customer-sited capabilities for integration is
taking steps to distinguish itself from others and, thereby, providing the basis for a
determination that it is not similarly situated to other customers. (IEU reply at 20.)

(5) Commission Analysis and Determination

As reviewed above, IEU claims that the stipulation violates the law and, therefore,
fails to satisfy the second and third prongs of the Commission’s traditional evaluation
stipulations, both because of the three MW threshold and because of the requirement that
customers meet Duke’s benchmark in order to receive an exemption. In addition, IEU
believes that paragraph 13.b is unsupported by record evidence, leaving the Commission
with no evidentiary basis upon which to approve it. In evaluating the arguments we will,
first, consider whether the paragraph at issue violates the face of the governing statute.
We will subsequently evaluate the provision’s other potential benefits or detriments to
customers and to the public interest.

Mr. Murray testified as to the specific issues under consideration. To the extent that
he presented factual evidence or expert opinion testimony, we will consider his testimony
in our analysis. However, we note that multiple parties moved to strike portions of Mr.
Murray’s testimony on the ground that he is not an attorney and the testimony appeared
to be a legal argument. Although the attorney examiners denied the motions to strike,
they cautioned that the Commission would recognize that the witness is not an attorney in
evaluating the weight to be given to his testimony. (See, e.g,, Tr. at 101.) Our analysis, at
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this point in the discussion, is one of determining whether the proposed stipulation
provision violates the law and necessitates a legal interpretation of the meaning of the
governing statute.

As referenced at the start of our analysis of this issue, division (A)(2)¢) of Section
4928.66, Revised Code, includes four sentences, the first three of which have relevance to
our discussion or were referenced by parties. While we will not repeat the text of those
sentences here, we will summarize them. The first sentence provides that calculation of
the electric utility’s compliance with the benchmarks should include the effects of all
mercantile customers’ programs. That first sentence includes no reference to whether or
not such programs are capabilities that have been “committed” to the electric utility’s own
programs. The second sentence allows the Commission to approve a rider that exempts,
from its coverage, mercantile customers who commit their capabilities to the electric
utility’s programs, if the Commission finds that the exemption encourages the customers
to commit their capabilities. The third sentence goes back to the calculation methodology
and requires the electric utility’s baseline to be adjusted to exclude the effect of committed
capabilities of mercantile customers.

Although IEU’s discussion on brief relies in part on the first sentence, that sentence
does not relate to the issue of the possible exemption. Even if rider DR-SAW indluded no
exemption language, the first sentence would still apply to the calculation of Duke's
compliance with the section as a whole. Therefore, our focus must not be on the first
sentence. Similarly, the third sentence merely explains how calculation of compliance
with the benchmark should be made, in the event that customers’ capabilities have been
committed to the electric utility’s programs. Thus, it is also not relevant to our analysis of
which customers may be exempted. The second sentence, on the other hand, is key to our
analysis. In both halves of this issue, that is, the three MW minimum discussion and the
benchmark parity discussion, the stipulating parties seek to narrow the coverage of the
second sentence of the division.

No one debates the definition of the term “mercantile customer.” Section
4928.01(A)(19), Revised Code, defines that term to mean a commercial or industrial
customer that consumes more than 700,000 kWh per year or that is part of a national
account involving multiple facilities. Rather, the stipulating parties focus, largely, on the
permissive aspect of this division of the statute: the verb in the sentence is “may exempt.”
Clearly, a rider to be approved by the Commission need not exempt mercantile customers
who commit their capabilities to an electric utility’s programs, even if such an exemption
might reasonably encourage such commitment. The question, as we see it, is whether,
because of the permissive tenor of the sentence, a rider may exempt some such mercantile
customers while refusing to exempt others.
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We note, in this regard, that the legislature has not, in SB 221, changed the policy of
this state such that it would not include “ensur[ing] the availability to consumers of . . .
nondiscriminatory . . . retail electric service.” Section 4928.02(A), Revised Code. Indeed,
the legislature enacted language to require electric utilities to provide service “on a
comparable and nondiscriminatory basis . . .” Section 4928.141(A), Revised Code.
Without the existence of the second sentence in the provision that we are considering, a
rider such as DR-SAW would have to make the exemption open to any of its customers
that could meet the reasonable terms of that exemption. The impact of that second
sentence, therefore, is to allow the exemption to be discriminatory to the extent of the
specifications set forth in the sentence. The sentence we are considering says nothing
about limiting the availability of the exemption to mercantile customers with an annual
usage over three MW. It also says nothing about limiting the availability of the exemption
to mercantile customers with capabilities equal to the benchmark then applicable to the
electric utility. It does, however, allow us to determine whether the exemption
“reasonably encourages” the customers’ commitment of their capabilities to the electric
utility’s programs. We find that this does allow us some limited flexibility in the
consideration of the structure of a rider’s exemption provisions. We will, under this
approach, consider each of the proposed limitations.

Turning first to the benchmark parity issue, we recognize that, if an exempted
customer did not have to commit capabilities equal to the electric utility’s applicable
benchmark, then either the customer would be exempted only from a corresponding
percentage of the cost recovery rider or the customer would still be exempted from the
entire cost recovery rider. As noted by Duke, if a customer committing less than the
benchmark were exempted from the entire rider, other customers would have to bear an
increased burden of Duke’s cost recovery, We find such a result to be inequitable. On the
other hand, requiring Duke and the Commission to calculate and review percentages of
exemptions that are appropriate for each customer would be time consuming and
expensive, the cost of which would have to be borne by ratepayers. Similarly, other
interested parties would likely need to review those calculations, in order to ensure that
their constituencies were not to be overcharged. We also note that the governing statute
makes no reference to the possibility of a partial exemption. Therefore, we find it
reasonable and appropriate for the rider to limit the availability of an exemption to those
customers whose capabilities meet or exceed the applicable benchmark in any given year,
as proposed by the stipulation.

The proposal that the exemption only be available to larger mercantile customers is
more problematic. Here, the concerns raised by the parties are primarily that a large
number of applications would create a substantial administrative burden. However, we
would note that the potential for such a burden is reduced by the requirement that an
exempted customer meet the applicable benchmark. Due to the existence of that
provision, a small mercantile customer with only limited capabilities will not be applying
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for an exemption. We are also aware that the legislature has deemed it important to
encourage innovation, to provide incentives to technologies that can adapt successfully to
environmental mandates, and to encourage the education of small business owners to
encourage their use of energy efficiency programs. Section 4928.02, Revised Code, at
divisions (D), (J), and (M). We do not believe, therefore, that the legislature intended us to
approve a rider that bases the availability of the exemption on a different usage level than
that approved in the definition of “mercantile customer.” We also do not believe that the
administrative concerns regarding the number of possible applications are tenable.
Therefore, we will not approve that portion of the stipulation that raises the minimum
annual usage, for qualification to apply for the exemption, to three MW. Thus, the ability
to apply for the exemption should be available to all mercantile customers, if their
capabilities meet or exceed the applicable benchmark. With this modification, we find that
the exemption would reasonably encourage mercantile customers to commit their energy
efficiency and peak demand reduction capabilities for integration into Duke’s programs.

Finally, we will comment on TEU’s claim, discussed above, that we cannot approve
this provision of the stipulation because no proponent testified specifically with regard to
the terms of that particular provision. We note that, at the same time that it makes this
evidentiary assertion, it also suggests, in its reply brief, that the Commission consider
information that is not a part of the evidentiary record developed in these proceedings.
(IEU reply at 8-11.) While we will not consider the material referenced by IEU that is
outside the record, we will point out that, in reviewing evidence in support of stipulations,
we have never made it a prerequisite for approval that every provision be supported by a
witness. Such a test could necessitate multiple witnesses, would unnecessarily lengthen
proceedings, and would increase the litigation expenses for all parties. Rather, our review
of stipulations focuses, as required by the Supreme Court of Ohio, on the stipulation as a
whole and our determination of whether the stipulation meets the three-pronged test.

2. Serious Bargaining

No party argues that the stipulation was not the result of serious bargaining among
capable, knowledgeable parties. Duke points out that its witness, Paul Smith, testified that
the stipulation resulted from lengthy bargaining sessions, with parties represented by
capable counsel and technical experts, and that all parties were invited to attend all
settlement discussions. (Duke brief at 4-5, citing Duke Ex. 18, at 3-4.) Staff's witness
Tamara Turkenton similarly noted that settlement meetings were noticed to all parties and
opined that the settlement, being the product of an open process, with extensive
negotiations and analysis on complex issues, is the product of serious bargaining among

knowledgeable parties. (Staff Ex. 1, at 2.) (See, also, OEG brief at 1.) We conclude that this
test has been satisfied.
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3. Benefits to Customers and the Public Interest

Staff’s witness Turkenton also testified as to various ways in which the stipulation
benefits ratepayers and promotes the public interest. Among other things, she referenced
the fact that the stipulation establishes fair and reasonable increases in the base price of
generation, establishes a rider to recover costs relating to SmartGrid technology and
requires Duke to explore ways to maximize SmartGrid benefits, provides incentives for
Duke to achieve energy efficiency above statutory mandates, allows Duke to recover
revenues associated with economic competitiveness arrangements, and provides
shareholder funding for customer assistance to low income customers. (Staff Ex. 1, at 3-5.)

Similarly, Duke’s witness Smith provided a list of benefits to consumers and the
public interest. Some of the most critical of those benefits include the following: Mr.
Smith states that the stipulation provides rate stability for customers, financial stability for
Duke, and continued development of the competitive market. He also maintains that
customers’ service through the ESP period will include only modest, annual, predictable
increases, at a substantially lower price increase than Duke had supported in its
application. He points out that stipulated price increases for residential customers, under
the stipulation’s terms, would be approximately two percent in 2009 and 2010 and zero
percent in 2011. The corresponding increases for nonresidential customers would be
approximately two percent in each of the three years. Mr. Smith points out the price
transparency in the stipulation and the fact that Duke has agreed to withdraw from these
proceedings its proposed change in distribution customer charges and its proposed annual
inflation-based price adjustment. Mr. Smith’s list of benefits includes Duke’s agreement to
defer and amortize up to $50,000,000 to be spent at the Beckjord generating station in order
to allow its continued operation. He notes, also, that the stipulation provides for the
establishment of a collaborative process to design an EBB that will further enhance the
continue development of the competitive retail market. Mr. Smith also points out several
benefits that are included for low-income customers. (Duke Ex. 18, at 6-12.) (See, also,
OEG briefat1.)

We also note that, on December 15, 2008, Duke filed a letter in the docket, indicating
that its overall rates, including the effects of the proposed ESP and the adjustments to
riders FPP and SRT, will decrease. Duke calculates that rates for typical residential
customers will decrease by 3.8 percent, that rates for typical commercial customers will
decrease by 4.4 percent, and that rates for typical industrial customers will decrease by 5
percent. With regard to the future design of the EBB, the Commission encourages Duke to
include other electric utilities in its discussions. We have previously addressed the
concerns raised by OCC and IEU. With the modifications that we have already found
appropriate, we conclude that the stipulation, as modified, provides many benefits to
customers and is in the public's interest.
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4. Violation of Policies and Practices

Both Mr. Smith and Ms. Turkenton testified that the stipulation, as presented, does
not violate any important regulatory principles or practices. While we recognize that the
stipulation resolves certain issues related to the statutorily required test for excessive
earnings during the effective period of the stipulation, we recommend that Duke
participate in any Commission-sponsored workshops on this issue, with regard to the
period subsequent to the stipulation. As we have previously discussed, OCC and IEU
each disputed that contention with regard to identified issues. (See, also, OEG brief at 1.)
With our resolution of those particular issues, we find that the stipulation, as modified,
satisfies this criterion.

D.  Implementation

On December 10, 2008, Duke filed proposed tariffs in the docket of these
proceedings. We will proceed, at this point to a review of those proposed tariffs. First, we
note that Duke has proposed to modify riders PTC-FPP, SRA-SRT, and TCR. We will
consider each of those modifications individually.

Rider PTC-FPP, according to the stipulation, is to be based on the same process as
the FPP rider under the currently effective RSP, with a true-up filing to be submitted
during the first quarter of 2009 and with that true-up being subject to due process and
including an audit for the eighteen-month period ending December 31, 2008. (Jt. Ex. 1 at
paras. 7, 8.) Rider FPP has, under the RSP, been adjusted through quarterly filings with
the Commission, at least 30 days prior to the start of each quarter. The year’s charges were
then audited, reviewed, and subjected to any necessary true-ups, in the context of an
annual proceeding. During the RSP, that proceeding was commenced on about September
1 of each year, with the audit generally covering a period from July 1 to June 30. On
December 2, 2008, Duke filed an update to rider FPP in Case No., 07-974-EL-UNC, also
proposing to modify it to meet the stipulation’s provisions for rider PTC-FPP. Although
no fourth quarter audit was commenced, a substitute for the audit is included in the
stipulation, with the audit expected to occur during the first quarter of 2009. We find that
Duke’s filed update of rider FPP is in compliance with the process that has been followed
throughout the RSP and is, therefore, in compliance with the process to be established

under the stipulation. Therefore, we will allow rider PTC-FPP to be set on the basis of that
filing.

Rider SRT, under the RSP, was set by Commission action each year and was then
subject to quarterly adjustment by Duke. It was subject to an annual audit and true-up, on

8  We would note that, with regard to the EBB, we are approving only the initiation of a collaborative
process to design an EBB. We are not, ini this opinion and order, approving the substance of any design,
or the structure of any EEB offerings, that may be developed through that collaboration.
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the same schedule as the FPP. In the stipulation, Duke agreed to file a proposal as to the
manner of any true-up of rider SRA-SRT revenues and costs through December 31, 2008.
That proposal is due to be filed during the first quarter of 2009 and is to be subject to due
process and an audit of the eighteen-month period ending December 31, 2008. As it has in
the past, on December 30, 2008, Duke filed a proposed quarterly adjustment of rider SRT
in Case No. 07-975-EL-UNC. We find that, like the PTC-FFP, its filed update is in
compliance with the process that has been followed and is a reasonable continuation for
the establishment of rider SRA-SRT under the terms of the stipulation. Therefore, we will
allow the SRA-SRT to be set on the basis of that filing.?

The TCR rider also needs to be established. The application, unchanged by the
stipulation, provides that the rider TCR mechanism will remain similar to the current rider
TCR. The current TCR process allows Duke to make semi-annual modifications of the
TCR rate, through a filing made 45 days prior to the date on which it is to be effective.
Interested persons are allowed to file comments no later than 20 days after the initial filing.
If the Commission does not suspend a proposed modification, it becomes effective on the
46t day after filing. The last proposal to modify rider TCR was filed, in Case No. 05-727-
EL-UNC, on October 17, 2008, and reflected tariffs that were proposed to become effective
with the first billing cycle of January 2009. No comments were filed in that docket and the
Commission sees no reason to suspend the modification. Therefore, the rider TCR rates
should reflect that modification.

Duke has filed proposed tariffs. The Commission has reviewed the proposed tariffs
and finds that they should be approved with the exception that they be revised to reflect
the modifications ordered by the Commission in this opinion and order. The standard
service offer and tariffs approved herein shall be effective on a services-rendered basis,
effective on January 1, 2009. Duke should be aware, however, that final copies of the
approved tariffs must be filed before the tariffs can become effective. Duke shall notify its
customers of the changes approved in this opinion and order, by means of a bill insert in
the first billing after the effective date of the revised tariffs. Duke is directed to work with
staff to develop appropriate language for that notice.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)  Duke is a public utility as defined in Section 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this Commission.

(2)  OnJuly 31, 2008, Duke filed an application for approval of a standard
service offer, pursuant to Section 4928.141, Revised Code.

9 In order to reflect the Commission’s determinations as to Duke’s applications in Case No. 08-974-EL-

UNC and 08-975-EL-UNC, the Commission will order its docketing division to file this opinion and
order in each of those dockets.
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Motions to intervene were filed and granted, on various dates,
allowing intervention by the OEG, OCC, Kroger, OEC, IEU,
Cincinnati, OPAE, Constellation, Dominion, CUFA, Sierra, NRDC,
NEMA, Integrys, DES, OMA, GCHC, PWC, OFB, Terrace Park, Wind,
UC, Schools, MSCG, and the Commercial Group.

On August 5 2008, the attorney examiner assigned to the
proceedings issued an entry, setting a procedural schedule, including
a technical conference and an evidentiary hearing, set to commence
on October 20, 2008. In addition, the examiner announced that local
public hearings would be established by subsequent entry.

On August 26, 2008, OCC, OEC, and OPAE jointly filed a motion for

the establishment of local public hearings. Also on that same day, the
same movants filed a separate motion asking the Commission to
grant a sixty-day continuance of the hearing date and extension of the
discovery deadline or, in the alternative, a 15-day continuance and
extension, On September 5, 2008, the examiner ruled on the motion,
agreeing to continue the hearing until November 3, 2008, and to
extend the procedural schedule.

On September 17, 2008, the examiner issued an entry scheduling two
local public hearings. On September 22, 2008, OCC, Sierra, NRDC,
and CUFA filed a joint interlocutory appeal and request for
certification, asserting that the local public hearing schedule
established by the examiner allowed for only 20 days’ notice and that
such notice was insufficient.

On September 19, 2008, OCC filed another motion for a continuance
and an extension of time. In this motion, OCC requested a 30-day
continuance and extension or, alternatively, a motion to compel
discovery.

On Qctober 1, 2008, the examiner denied the motion for the
continuance, granted OCC’s motion to compel discovery, denied the
appellants’ request for certification, and scheduled an additional local
public hearing,.

On September 29, 2008, OCC, OPAE, CUFA, Sierra, and NRDC filed

a motion to stay negotiations between Duke and the other parties to
the proceedings. The examiner did not issue such a stay but did alter
the schedule to allow additional time for negotiations, retaining
November 3, 2008, as the date for commencement of the evidentiary
hearing.

Case No. 2008-00495
Attach, STAFF-DR-01-013(b)

41-

Page 41 of 45




08-920-EL-SSO et al,

(10)

(11)

(12)

(13)
(14)

(15)

(16)

(17)

On October 21, 2008, OCC requested an extension of time to file
intervenor testimony, which request was granted on October 22,
2008. The procedural schedule was further modified, at the request
of Duke, on October 31, 2008.

On October 27, 2008, Duke filed a stipulation and recormnmendation
and an addendum to that stipulation. The stipulation was signed by
Duke, staff, PWC, GCHC, Integrys, NRDC, Sierra, CUFA,
Constellation, OPAE, OEC, Kroger, OCC, OEG, OMA, and the
Commercial Group. On November 10, 2008, Cincinnati filed a letter
indicating that it joins the stipulation. On November 19, 2008,
Terrace Park also advised the Comunission that it joins the
stipulation.

Three local public hearings were held on October 7 and 15, 2008. At
those meetings, 40 public witnesses testified.

The evidentiary hearing was held on November 10, 2008.

Section 4928.20(J), Revised Code, requires that all governmental
aggregations be allowed to elect not to receive and pay for the
services for which Duke is compensated through rider SRA-SRT but
not the services for which Duke is compensated through rider SRA-
CD.

It is reasonable and appropriate for rider DR-SAW to limit the
availability of an exemption to those customers whose capabilities
meet or exceed the applicable benchmark in any given year but not to
those customers who have a minimum monthly demand of three
MW at a single site or aggregated at multiple sites within Duke’s
certified territory, With this modification, we find that the exemption
would reasonably encourage mercantile customers to commit their

- energy effidency and peak demand reduction capabilities for

integration into Duke’s programs.

The Commission finds that the stipulation, as so modified, meets the
three criteria for adoption of stipulations and should, therefore, be
adopted.

The Commission specifically finds that Duke’s proposed electric
security plan, as set forth in the application, modified through the
stipulation, and further modified herein, including its pricing and all
other terms and conditions, including any deferrals and any future
recovery of deferrals, is more favorable in the aggregate as compared
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to the expected results that would otherwise apply under Section
4928.142, Revised Code.

(18) The Commission finds that the proposed tariffs filed by Duke on
December 10, 2008, are reasonable, subject to being revised to reflect
the modifications ordered by the Commission in this opinion and
order.

ORDER

It is, therefore,

ORDERED, That the stipulation filed in these proceedings be adopted, as modified
herein. Itis, further,

ORDERED, That the application of Duke for approval of a standard service offer,

pursuant to Section 4928.141, Revised Code, be granted, to the extent set forth herein. Itis,
further,

ORDERED, That Duke be authorized to file in final form four complete, printed
copies of tariffs consistent with this opinion and order, and to cancel and withdraw its
superseded tariffs. Duke shall file one copy in this case docket and one copy in its TRF
docket (or may make such filing electronically, as directed in Case No. 06-900-AU-WVR).
The remaining two copies shall be designated for distribution to staff. It is, further,

ORDERED), That the effective date of the new tariffs shall be a date not earlier than
both January 1, 2009, and the date upon which four complete, printed copies of final tariffs
are filed with the Commission. The new tariffs shall be effective for services rendered on
or after such effective date. Itis, further,

ORDERED, That Duke shall notify its customers of the changes approved by this
opinion and order, as described herein. It is, further,

. ORDERED, That the Commission’s docketing division shall file a copy of this order
in Case Nos. 08-974-EL-UNC and 08-975-EL-UNC. 1t is, further,

ORDERED, That a copy of this opinion and order be served upon all parties of
record.



Case No. 2008-00495
Attach. STAFF-DR-01-013(b)
Page 44 of 45

08-920-EL-580 et al. 44~

Paul A. Centolella

Valerie A. Lemumie Chéryl L. Roberto

JWK/SEF;geb

Entered in the Journal

DEC 1 7 2008

Reneé J. Jenkins
Secretary




T T Case No. 2008-00495
Attach. STAFF-DR-01-013(b)
Page 45 of 45

GCHC hospital member who may be impacted by DE-Ohio’s work
assignment;

. Evaluate the business impact of service interruptions to GCHC member
hospitals;

Reliability Plans to identify and establish work plan for improved feeder
reliability. The Parties agree to meet routinely to discuss interruptions and

plans to meet future load growth.
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STIPULATION AND AGREEMENT
This Stipulation and Agreement ("Agreement") is entered into this 15 " Jay of
August, 2008, by and between Duke Energy Indiana, Inc. ("Duke Energy Indiana") and the

Indiana Office of Utility Consumer Counselor ("OUCC") (together "the Parties").

WHEREAS, the Parties to this Apreement have engaged in extensive, arms’length
setflement negotiations in an effort to constructively resolve their differences in this proceeding;
WHEREAS, the Parties believe that this Agreement is sound, it reasonably
balances both Duke Energy Indiana’s and ratepayers’ interests; and is in the public
interest;
WHEREAS, the Agreement retains many important features of Duke Energy
Indiana’s initial Save-a-Wait proposal, such as:

e Compensation to Duke Energy Indiana for successful implementation of energy
efficiency programs on the basis of a discount to the “avoided costs” of a power
plant, rather than on the basis of what the utility spends on energy efficiency
programs;

e Pay for performance, in that the avoided cost compensation described above is
based upon actual energy efficiency savings achieved, measured and verified by
an independent third party;

e The potential for an incentive for Duke Energy Indiana if it effectively and
efficiently implements and delivers eﬁergy efficiency programs to its customers;

but,
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Duke Energy Indiana remains at risk, based upon its actual performance, for
recovery of its energy efficiency program costs, as well as any management

incentive;

WHEREAS, the Agreement also includes a number of provisions that are very

important to the QUCC, on behalf on Indiana consumers, such as:

Performance targets, with Duke Energy Indiana eligible for a higher level of

incentive based on how well it performs in achicving energy efficiency results

which lead to actual savings for its customers;

Earnings caps ~ which vary by performance while limiting the amount of

incentive for which Duke Energy Indiana is eligible;

A rate impact cap — to ensure that during the 4-year term of this agreement, even
residential customers who choose not to participate in energy efficiency programs

will not experience a significant rate increase as a resuli of the Save-a-Watt

program,

A financial commitment to confract with Indiana businesses to assist in

implementation of the energy efficiency programs; and

A commitment to provide $250,000 in {argeted grants to post-secondary

institutions for specialized energy efficiency education programs.

NOW, THEREFORE, the Parties agree as follows:
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L. Scope of Agreement. This Agreement comprehensively resolves all issues

between the Parties associated with Duke Energy Indiana's save-a-wait program as filed in Cause

No. 43374.

a).  Agreement Framework. Attached hereto as Exhibit A is a Term Sheet

setting forth specific provisions of the settlement ("Settlement Terms") that is intended by the
Parties to resolve all pending issues relating to Cause No. 43374. The terms of the Agreement
are effective upon approval by the Indiana Utility Regulatory Comumission ("Commission™).
Also attached hereto, as Exhibit B, is a chart summarizing (1} Duke Energy Indiana’s initial
save-a-walt proposal, (2) the major issues raised by the OUCC in their testimony filed in this
Cause, and (3) how the Settlement Terms address those issues raised by the OUCC, resulting in a
comprehensive compromise that forms the basis for this Agreement.

2. Intepration. Approval of this Agreement constitutes approval of the
Settlement Terms attached hereto ag Exhibit A.

3. Presentation of the Agresment.

a).  The Parties shall jointly move fo have this Agreement presented to and
approved by the Commission.

b).  The Agreement, including the Settlement Terms in Exhibit A, is not
severable and shall be accepted or rejected by the Commission in its entirety without
modification or further condition that may be unacceptable to either Party,

4. Effect and Use of Stipulation and Agreement,

a).  The terms of this Agreement, including the Settlement Terms in Exhibit
A, represent a fair, just and reasonable resolution by negotiation and compromise. As set forth in

the Order in Re Petition of Richmond Power & Light, Cause No. 40434 at page 10, as a term of
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this Apreement, the Commission must assure the Parties that it is not the Commission's intent to
allow this Agreement, or the Order approving it, 1o be cited as precedent by any person or
deemed an admission by any Party in any other proceeding except as necessary to enforce its
terms before the Commission, or any court of competent jurisdiction on these particular issues.
This Agreement, including the Settlement Terms in Exhibit A, is solely the result of compromise
in the settlement process. Nothing contained herein is to be construed or deemed an admission,
liability or wrongdoing on the part of either party to this Agreement. Both of the parties hereto
have entered into this Agreement solely to avoid further disputes and Ytigation with the attendant
inconvenience and expenses.

b).  The evidence presented by the Parties in this Cause, including testimony
offered in support of Settlement, constitutes substantial evidence sufficient to support this
Agreement and provides an adequate evidentiary basis upon which the Commission can make
any findings of fact‘and conclusions of law necessary for the approval o% this Agreement, as

filed.

¢).  The issuance of a Final Order by the Commission approving this
Agreement, including the Settlement Terms speciﬁed i Exhibit A, without modiﬁcatién shall
terminate all proceedings in regard to this Agreement.

d).  The undersigned represent and agree that they are fully authorized to
execute this Agreement on behalf of their designated clients who will be bound thereby.

e).  The Parties shall not appeal the agreed final Order or any subsequent
Commission order to the extent such order is specifically hnplcméntiné, without modification,
the provisions of this Agreement, including the Settlement Terms in Exhibit A, and the Parties

shall not support any appeal of any such order by a person not a party to this Agreement.
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f).  The provisions of this Agreement, including the Settlement Terms in

Exhibit A, shall be enforceable by any party at the Commission or any coust of competent

jurisdiction, whichever is applicable.

g).  The communications and discussions during the negotiations and

. conferences which produced this Agreement, including the Settlement Terms in Exhibit A, have

been conducted on the explicit understanding that they are or relate to offers of settlement and

shall therefore be privileged.

ACCEPTED AND AGREED this 15" day of August, 2008.

By:

Jirm Stanley
President, Duke Energy Indiana,

o 1

Peter L. Hatton
Attorney for Duke Energy Indiana

By:
David Stippler
Indiana Office of Utility Consumer Couniselor

o Db L

Randall Helmen
Attorney for the Indiana Office of Utility Consumer

Counselor
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f).  The provisions of this Agreement, including the Settlernent Terms in
Exhibit A, shall be enforcéable by any party at the Comumission or any court of competent

jurisdiction, whichever is applicable.

g). The communications and discussions during the negotiations and
cc;nferqnces which produced this Agreement, including the Settlement Terms in Exhibit A, have
been conducted on the explicit understanding that they are or relate to offers of settlement and

shall therefore be privileged.

ACCEPTED AND AGREED this 15" day of August, 2008.

“&‘{a——r By:

Jnn Sta;ﬁ’ey ' David Stippler

President, Duke Energy In iana, Indiana Office of Utility Consumer Counselor

By: . By:

Peter L. Hatton ~ Randall Helmen

Attorney for Duke Energy Indiana Attorney for the Indiana Office of Utility Consumer
‘ ' Counselor
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Exhibit A
SETTLEMENT TERMS

A. Imitial Programs

RESIDENTIAL CUSTOMER PROGRAMS
Residential Energy Assessments
Smart Saver® for Residential Customers
Low-Income Services
Energy Efficiency Education Program for Schools
Power Manager
ON-RESIDENTIAL CUSTOMER PROGRAMS
Non-Residential Energy Assessments
Smart $aver® for Non-Residential Customers
PowerShare® (subject to the conditions set forth in Section L. below)

0“200-0.

In addition, research programs may be included to begin pilots with customesrs to
determine the potential impacts of these new programs. However, Duke Energy Indiana
agrees not to offer these programs or its the Efficiency Savings Plan in its initial portfolio
of programs, but will present the programs to the Advisory Comunittee for consideration
before Duke Energy Indiana offers them as pilot programs.

B. Term
1. The term of the settlement agreement shall be 4 years; however, cost recovery shall

continue through year 6 as necessary to enforce its terms.

C. Compensation for Results

2. The Company will be compensated based on its ability to achieve verified MW and MWh
reductions that create avoided cost savings on behalf of customers. The Company will
retain a percentage of avoided cost savings, as set out below, in order (o recover the cost
of markefing, implementing and administering energy efficiency programs, impact

evaluation sfudies and to provide the utility with an incentive for the successful
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management of energy efficiency programs, Any incentive that may be due the Company
will be funded by the avoided cost savings retained by the Company.

2. Total avoided cost savings shall be measured based on actual MW and MWh reductions
achieved applicable fo energy efficiency programs multiplied by MW and MWh avoided
cost rates as described in Section H below, Reductions in MWs and MWhs shall be
measured and verified by an independent-third party acceptable to the advisory
committee. The percentage of avoided costs will differ for demand response and
conservation programs in order to mitigate any bias that may exist between demand
response and energy conservation programs from a profitability perspective and so that
the Company will be indifferent to the percentage relationship of demand response and
conservation programs when determining the optimal mix of programs during the term of
the Settlement Agreement The Company assumes the risk that energy efficiency savings
retained by the Company will not cover the costs of marketing, implementing or
administering the energy efficiency programs or provide an incentive for the successful
management of energy efficiency programs during the period of the Settlement
Agreement. The percentage of avoided costs retained by the Company will vary,

depending upon the success with which the Company manages its energy efficiency

programs as set forth below:
Demand Respotise % of Conservation
Avoided Costs % of NPV of
Avoided Costs
75% 60%

Revenue=  Demand Response: 75% of avoided capacity costs +
Energy Conservation: 60% of NPV of avoided energy costs +
60% of NPV of avoided capacity costs

Costs = Program costs in year incurred
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3. The Company shall use the same value for avoided costs when determining targeted cost
savings and actual cost savings.

D. Performance Targets and Earnings Cap

1. The Company shall have the opportunity to earn an incentive for the successful

management of energy efficiency programs which shall be tied to performance relative to
energy efficiency plan targets. The energy efficiency plan is forecasted to produce total
avoided cost savings of $260 MM (nominal dollars) due to programs implemented during
the 4-year term of the agreement. The performance targets are set as a percentage of
actual achievement relative to the $260 MM in targeted cost savings. The performance

targets and eamings caps are as follows:

Capped
% Target Rate of
Achievement | Refurn on
Program
Cosls

90% to 100% 15%
80% to 89% 12%
60% to 79% 9%

<60% 5%

It should be noted that prcfgram cost recovery is not guaranteed. With save-a-watt, the
Company assumes the risk that the avoided cost revenues will cover program costs.

2. The total avoided cost savings used to determine compensation levels shall not
exceed the targeted total avoided cost level of $260 MM. In addition, the Company
agrees to limit rate impact to the RS rate class to 2 maximum of 3.0% for the Rider EE
(see Table F-2). This rate limit appHes to the combined revene requirement for BE

programs under save-a-watt and all associated lost revenues.
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Should the Company decide to pursue innovative new program ideas that seem

unattainable today to further reduce carbon emissions in the state of Indiana which may
cause the Company to exceed the agreed upon lirsits, it will first seek input from the
Advisory Committee and request authority from the IURC to pursue those programs.
Based upon recent experience in other energy efficiency initiatives and collaboratives,

the QUCC believes the Commission should retain its authority to establish all regulated

retail rates, which in this case, may be accomplished by establishing a firm cap.

3. The management incentive, which shall be caleulated as an after-tax return on actual

program costs incurred, shall not exceed (i.e., shall be capped) at the rates set forth in

Section D.1. above. To the extent Company eamings, at the end of the four~year

settlement period exceed the capped earnings, such excess earnings shall be refunded to

customers. The afler-tax return on actual program costs shall be grossed-up for

applicable taxes when determining amounts to be returned or recovered from customers.

4. The target achievement of $260MM. (nominal dollars) due to programs implemented

during the 4-year term of the agreement is tied to the following targeted MW and

cumnulative MWh savings:

Portfolio Impacis at 160% Participation

Indiana
Year, 1 2 3 4 Beyond Y7 4
MiWh 69,269 146,592 215,334 206 466 1,585,571
AW 3w 403 451 496 96
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5. The targets submitted in the Company’s plan assume 100% participation. Final target
discussions should remain open as opt-out provisions and other key issues are discussed
with other intervening parties.

6. The estimated relative profitability ouicome of various combinations of demand
response and conservation programs is shown below for illustrative purposes only. Any
incentive ultimately earned by the Company will depend on the Company’s ability to

achieve actual savings on behalf of customers.

Porifolio ROl Matilx Based on Participation
Indiana Conservation Participation Levels
100% 90% 80% 70% 80% 50%
100% 15.0%  15.0%  12.0% 9.0% 9.0% 5.0%

LS@y 0% 150% 150% 120%  90%  9.0%  50%
2529 80% 12.0%  12.0% 12.0%  90%  80%  5.0%
2583 0% 90%  90% 90%  9.0%  60%  3.0%

SR 60% 9.0%  9.0% 90%  70%  40%  10%

50% 50%  50%  50%  50%  20%  (2.0%)

7. The carbon offsets generated by the Company’s proposal are estimated to be slightly

more than 2 million tons

Carbon Tons Offset
Estimated based on 100% Pariicipation Level

Indiana
Sum of MWh Impacts Over Life of Measures 2,313,233
Carbon Tons Avoided Per MWh 0.97

Total Carbon Offset (fons) 2,243,836
8.  The Company agrees that future revenues from carbon emission allowances resulting
from save-a-watt programs will be credited to those jurisdictional ratepayers that funded
related expenses.

E. Lost Revenues
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1. The Company shall recover 100% of the lost revenues via Rider EE. The Company will
terminate the recovery of lost revenues for each vintage year of EE installations 3 years
following the end of such vintage year to reflect the effect of opportunity sales. The
recovery of lost revenues will end in the event that decoupling or an alternative recovery

mechanism is implemented or a general rate case is implemented.

Estimated Lost Revenues:

Logt Margias By Vinlage | i i
Estmated based on 955 Achiovomont end Lost Yergins, dyesr fam, {vinl } 3
{ndians i L
Frojecied.Rovenyn Reyulroment Sillcd 1 3 b 3 4 2 g L Jdd
. First Year Vinieqs] 82,076,001, |_52,076.681 { 59.076.681 S5240,04
T Bevond YearVitane $2419.912 | $2419.912 | S2a1358 ; 57299935
Thted Yoo Virdage 221291 | $22128W | $2.272.914 $6:816.143
Foutth wi@id . $5768.03% | S2.760:034 | 52.068,034 $8.302,101
mgs{ NTEEE | SIAGGEGT | S676508 | S7.460.850 3 6040948 | 52,763,038 30 512620

T. Revenue Requirements

1. The intent of this design is to recover the full revenue requirements during the 4-year
term of this agreement. The Company agrees to forego any “revenue reshaping” and,
instead, base cost recovery an avoided costs appliceble to the energy efficiency
programs. Revenues collected from customers during  the term of the agreement will be
based on the expected avoided costs to be achieved during the term of this period and an
85% level of achievement. These forecasts and assumptions produce revenue
requirements, which shall then be trued up to actual results at the end of the agreement.
If the Comapany over-collects revenues from customers, the amount of over-collection
shall be refunded at an annual rate of 6%; if the company under-collects revenues from

customer, the amount of under-collections shall be collected with no (0%) annual

carrying charge.
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2. The initial revenue requirements and estimated percentage increase in overall customer

rates calculated based on 85% achievement levels are listed below:
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Total Revenue Reguiremants
Estimated based on 85% Achicvement
Tndiana 1 7 3 ] 5 3 Sui Totel
Incremental Enemy Sevings (AWR)| 58,079 6575 "59.431 §8,562 ] 0
T Incrementy) Evergy as % of 2009-Sdles|  0.90% 0.22% 0.20% 0.24% 0.00%, 0.60%
Cumnlalive Energy 83 % of 2000:S2les] __0.90% 643% 0.67% 86% 0.85% 0.95% T
Retal Salez F fin)| 25,25123% | DYBA9786 | 29932899 | 30,020,799 | 30,007,518 | 30,061,359
Cumulutive Energy Sevings (AWE)| 56,679 124.603 183,034 21,595 248 546 215,340
Rotail Sales ForeCast alter EE savngs (MWR)| 23,232,815 | 29425163 | 20,749,665 | 29,168,743 | 29,758,612 | 29,846 049
¢ Estimated Enciqy Efficlency Ravenues | S20,414,600 | 30,132,063 | 530324492 | $33,610,140 50 50 $122 451053
Rale anwn|  $0.00057 8000102 |  §0.00102 S0.00113 $0.60000 50.00060
Rafte Changa (based on Juno 2007 v} 1.56% 168% . 1.59% 187% 5.00% 0.00%
EsUmated Lost Marging] $2076,601 | 54,456,503 | $6,769608 | 57460960 | §5.030.948 | $2.768.034 | $26.610,623-
EE Rate SIKWh| 30,0007 $0.00015 §0.00023 30.000%5 $5.00017 000008
Rate Change (besed un June 2007 1e¥)| __ 0.12% 0.25% 0:36% 042% T.26% 9.15%
Taiaf Revenue Ragul $30431480 | SIAGINGN6 [ SI7.00%,009 ( SAN.GAOEG0 | $5.0408%8 | EI7eR DA | 515,903,657
Rate SAWh| 5000104 SB0078 50.00125 $0.00338 $0.00097 50.00098
{ale Changs [based on 2007 1.00% 193% 207% 2.25% 0.28% 6.15%

3. Itisnot Duke Energy’s intention to charge customers twice for the same demand

response equipment. Because the save-a-watt model indirectly compensates the

Company for demand response equipment, Duke Energy shall credit the full installed

cost of existing demand response equipment back to customers. Such credit will be

equally spread out over the term of the agreement. The Company estimates that a total

credit shall be in the amount $6,229,113, of which $1,557,279 would be credited back to

customers in each year.

G, True-Up Process

1. Annual amounts billed customers during the term of the fonr-year pilot program will be

fixed based on the values for each year set forth in Section F above. Any difference
between amounts billed customers or amounts due the Company based on the terms of
the Seftlement Agreement, as determined at the end of the settlement period, shall be
returned fo customers or recovered from customers via Rider EE.  Duke Energy Indiana
shall not file updates or change the annual jurisdictional revenue requirement levels

billed customers during the settlement period, as set out in Section F.2., unless it
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becomes apparent that estimated amounts owed customers or amounts owed the

Company at the end of the settlement period will be greater than a 1.5% change in the

total customer rates in a single year.

2. The true-up process will ineorporate the following provisions:

a.

Actual avoided cost savings will be compared to targeted avoided cost savings
at the end of vear 4 as follows:

Actual cost savings/target cost savings = % Target Achievement
The percentage of actual target achievement is used in conjunciion with the table
in Section D. above to determine the appropriate earnings cap.
The net income based on actual savings is calculated and compared to the
applicable earnings cap. .
Any difference between the Company’s net income and the amount collected
from custormers based on the initial revenue requirement during the 4-year term

will be reconciled between customers and the Company.
If the Company over-collects revenues from customers, the amount of over-

collection shall be refunded at an annual rate of 6%; if the company under-
collects revenues from customer, the amount of under-collections shall be

collected with no (0%) annval carrying charge.

3. Any difference between lost revenues billed customers and lost revenue due the Company

based on results of the Measurement and Verification (M&V) study completed at the end of

the settlement period will be reconciled and either refurned to customers or recovered from

customers. Such amount will be refunded or recovered over two years from the date of any

1

such reconciliation with interest accrued on any over or undexr collected balance as set forth

in Section G.2.¢. above.

-
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H. Coutrolling Avoided Costs
1. The settling parties agree to utilize the Company’s QF rate as the avoided cost for the
cost/benefit ané.lysis of the initial save-a-watt programs during the term of this
agreement. However, the parties recognize the need to incorporate a market-based
component to the value of avoided costs in the future to more accurately reflect Company
business decisions in activities such as purchasing capacity or constructing generation
units such as a gas fired combustion {urbine,

The settling parties anticipate discussions related to avoided cost values to be a
key agenda item in expected technical workshops planned by the TURC in Phase TI of its
generic DSM proceeding, TURC Cause No, 42693. In'the meantime, the settling parties
agree to develop a methodology that may serve as a proxy fo blend the build and buy
options to initiate stakeholder discussions within 90 days of the issuance of a final order
in this proceeding. The value derived from such methodology may be used to establish
the avoided costs for program cost/benefit analysis and cost recovery for any additional
programs offen:d during term of the settlement agreement and for programs that continue
beyond the settlement term.

Given the absence of a capacity market in the MISO footprint and no imminent
plans to establish such a market, the methodology will weight the 2008 approved QF rate
and a market-based value of capacity based upon data such as, but not limited to, capacity
purchases, the value of demand response resources in MISO through its Emergency
Demand Response tariff, and the value of Demand Response Resources (DRRs) in the

Ancillary Services Market (ASM) which is scheduled to begin in September 2008.

BDDB{1 5370634v1
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2. If the approved capacity credit of the QF rate changes by more than 25%, the avoided
cost will be adjusted to enable modification of the portfolio of programs. Upon
modification, the energy efficiency avoided cost percentages will be changed to maintain
the relationship between the target achievement and the target management incentives.

1. Program Portfolio Management and Advisory Committee

1. In order to achieve maximum results, the portfolio of energy efficiency programs will be
constantly monitored by Duke Energy’s program managers and may need to be modified
periodically in order to make the programs more successful, more cost-effective, and/or
react to market conditions.

2. An Advisory Committee shall be established to collaborate with Dulce Energy on its
program development and medification.

3. The Advisory Committee shall exist throughout the term of this agreement and shall
consist of representatives of Duke Energy and the QUCC with each organization having
one vote. Upon approval of the settlement agreement; the Commission shall have the
opportunity to have a voting representative if it so chooses. There may be other non-
specified non-voting members, such as other seitling parties, the Lieutenant Governor’s
Indiana Energy Group, the Energy Center at Discovery Park, Purdue University and
members associated with other Indiana-based universities and national energy efficiency
advocates.

4. During the implementation of the programs outlined herein, Duke Energy will work with ‘
the Advisory Committee on the design of an appropriate methodology to be used to

evaluate the performance of the energy efficiency programs. Additional roles of the
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Advisory Committee are to collaborate on new program ideas, review and approve
modifications to existing programs, and review the M&V process.

5. Independent measurement and verification of programs, conducted by an independent
third-party will be performed according io the schedule agreed to herein to ensure
programs remain cost effective. The overall program portfolio must always be cost-
effective when evalated using the total resource cost test and including management
incentives as a component of direct costs.

6. The Advisory Committee will review results of all programs and interim M&V reports on
an annual basis. This group may request a mid-point review of programs and rates by the
Commission should the need arise.

7. Pree ridership and MW and MWh savings will be updated as part of the M&V process in
evaluating the continued cost-effectiveness of existing programs.,

8. The Advisory Committee shall have the ability to approve program modifications as long
as the changes do not go outside the guidelines set out in this settlement or result in
spending above previously approved levels.

9. Should the Advisory Committee vote and approve modifications io the existing
programs, no TURC approval would be needed to implement such modifications.

10. It is anticipated that the TURC will need to approve all new programs and any proposal
that results in an increase in rates.

11. Duke Energy Indiana retains the right to raise any program approval concerns with the
Cormiunission.

12 . The Advisory Committee will meet at least two times a year.
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+ J. Measarement & Verification

1. Reports of actual energy efficiency participation including any measurement,
verification and evaluation shall be completed and provided to thé TURC and parties to
this proceeding annually. |

2. The results of the M&V process at the end of the settlement term will be used to
defermine the actnal MW and MWh achieved. The M&V study shall be submitted to
the Commission as part of such true-up proceedings set forth in Section G, above.

3. The OUCC retains the right, if necegsary, to formally contest the resulis of the
Company’s M&V activities in a hearing before the Indiana Utility Regulatory
Commission.

4. Duke Energy Indiana will provide the QUCC with $100,000 to acquire an independent
third-party consultant to assist in evaluating the results of the Company’s M&V
studies. Company shareholders shall provide such funding and the amounts of such
funding shall not be considered when determining either program costs or management
incentives provided under this agreement.

K. Throughput —

1. Company shall propose, in an alternate proceeding, a cost recovery mechanism that
addresses both (1) the financial incentive to increase between rate cases retail sales
under the existing regulatory framework, and (2) the financial disincentive under the
existing regulatory framework to invest in energy efficiency or otherwise decrease the
retail sales of electricity between rate cases. Upon a final order approving this
settlement, Duke Energy Indiana agrees to meet with the OUCC and other parties to the

settlement agreement to discuss a framework for resolving the throughput jssue. No
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later than sixty days afier the issuance of a final order approving the settlement
agreement, either (1) the settling parties shall submit a petition seeking Commission
approval of a thronghput mechanism, or (2) Duke Energy Indiana shall file its Petition

proposing a mechanism to address the throughput issue.

L. MISO Demand Response Resources

1.

Duke Energy Indiana is supportive of the Midwest ISO’s demand response initiatives
and wishes to encourage demand response program participation in this market. As the
new rules are developed by Midwest ISO regarding resource adequacy, ancillary
services market, and economic value, Duke Energy Indiana commits to offer demand
response programs that will be compatible with the various Midwest ISO demand
response tariff provisions. Duke Energy Indiana believes it is in a unique position to
coordinate customer participation in Midwest ISO demand response injtiatives. Duke
Energy Indiana believes that a key variable in determining how the Company should be
paid for demand response programs by retail customers is whether those programs will
count toward the Company’s Midwest ISO resource adequacy requirements. Planning
resources that qualify under Midwest ISO Module E resource adequacy requirements
will be eligible for Save-A-Watt (SAW) recovery.' " SAW recovery for PowerShare
CallOption will not be requested until this program qualifies as a Planning Resource
under Midwest ISO Module E requirements or JURC approval if obtained to use this
program as a Planning Resource.

Economic customer demand response programs could be designed for use in the energy
markets including the ancillary service market, participation as emergency demand

response resources, or be used by Duke Energy Indiana to reduce load requirements or

! The settling parties understand that as proposed, Module E will include provisions for state commissions to
approve additional programs to be considered planning resources that reach beyond MISO’s minimum
requirements. If the [URC approves specific demand response programs under these conditions, the Company
may seek TURC authority to recover costs for such programs through Rider EE using the SAW model.
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to avoid expected high locational marginal prices. These programs may or may not
meet requirements to be Planning Resources. Duke Energy Indiana will recover all
program costs for Economic Programs, including the PowerShare Quote Option
program, through Rider 70 proceedings. Revenues and charges received from or
allocated to Duke Energy Indiana by the Midwest ISO related to such programs would

be allocated in FAC, RTO, and Rider 70 proceedings.
3. The Company may develop future custom demand response programs to flexibly

respond to the needs of large customers and will evaluate such programs to determine
whether they qualify as Midwest ISO Planning Resources or are Economic in nature,
The Company may seek cost recovery under SAW or under Rider 70 proceedings as
described above. Before presenting such custom demand response programs to the
Commission for approval, the Company will first seek input from the Advisory
Commitiee, subject to duly executed confidentiality agreements, and then request
authority from the IURC to extend such offerings, which is consistent with the
agreement in section D.2. above.
No later that 60 days after (1) FERC final approval of Module E, and (2) after the
approval of this settlement agreement, Duke Energy Indiana commits to begin meeting
with the QUCC to ensure that its demand response programs receiving Rider EE
recovery can be utilized as Midwest ISO Planning Resources. In addition, Duke Energy
comnits to discuss with the QUCC new demand response programs designed for
Midwest ISO ASM participation.
If the Company includes the PowerShare programs in Rider EE (as part of save-a-watt), it
will extract the PowerShare program costs from Rider 70, and reduce its requested

recovery of any capacity purchases in future Rider 70 proceedings by the amount of the
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PowerShare resources to avoid double-recovery. This commitment will continue unti
both the Midwest ISO and the JURC support the inclusion of price-responsive demand as
an adequate resource for planning purposes, or until the end of the settlement term,
whichever is sooner.

M. Engagement of Indiana-based firms
Duke Energy Indiana commits to expend no less than 25% of its total program costs
during the term of this agreement for the implementation of save-a-watt through contracts
with Indiana-based businesses. In like manner, Duke Energy Indiana shall make every
effort to employ local vendors where feasible in the marketing, implementing and
achhinistering of such energy efficiency programs.
The parties acknowledge reports of a shortage of skilled labor resources in Indiana to
promote energy efficiency. The shortage of skilled persons necessary to complete energy
efficiency audits, install demand response equipment and effectuate measures promoting
energy efficiency has delayed full participation in important programs. The parties
believe that focused skills training for energy efficiency techniciaus and contractors may
facilitate increased program participation and overall effectiveness in the future.
In order to address this situation, the Company agrees to provide the sum of $250,000 to
be paid in the form of targeted grants toward the funding and development of specialized
post-secondary education programs with various Indiana institutes of higher education.

This payment will be due within 90 days of the issuance of a final order in this

proceeding.
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Melanie D. Price, Aftorney No. 21786-49
Duke Energy Shared Services, Inc.

1000 East Main Street

Plainfield, IN 46168

(317) 838-2461 (telephone)

(317) 838-1842 (facsimile)

Peter L. Hatton, Attorney No. 7970-45 -
Beth Herriman, Attorney No. 2494249
Baker & Daniels

300 N, Meridian Street, Suite 2700
Indianapolis, Indiana 46204

(317) 237-8294 (telephone)
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Counsel for Petitioner
Duke Energy Indiana, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that copies of the foregoing Stipulation and

Agreement was delivered or mailed, postage prepaid, in the United States Mail, this 12 day of

August 2008, to:

Randall C. Helmen

Office of Utility Consumer Counselor
Suite 1500 South

115 W. Washington Street
Indianapolis, IN 46204

John Cook

Pumn & Cook

199 Main Street, Suite A
Frankiin, IN 46131

Jerome E. Polk

Polk & Associates, LLC

309 West Washington Street, Suite 233
Indianapolis, IN 46204

Bette J. Dodd

Jennifer W. Terry

Lewis & Kappes, P.C.

One American Square, Suite 2500
Indianapolis, IN 46282

David L. Hanselman, Jr.
McDermott Will & Emery LLP
2277 West Monroe Street
Chicago, IL 60606-5096

Daniel W, McGill
Barnes & Thoroburg LLP
11 South Meridian Street
Indianapolis, IN 46204

BDDBO1 5370635v1

Michael L. Kurtz

Kurt J. Boehm, Esq.

Boehm, Kurtz & Lowry

36 Rast Seventh Street, Suite 2110
Cincinnati, OH 45202

Anne E. Becker

Richard E. Aikman, Jr.

Stewart & Irwin, P.C.

251 East Ohio Street, Suite 1100
Indianapolis, IN 46204-2147

Peter J. Mattheis

Shaun C. Mohler

Damon E. Xenopoulos

Brickfield, Burchette, Ritts & Stone, P. C.
8th Flooy — West Tower

1025 Thomas Jefferson Street, N, W,
‘Washington, DC 20007

Robert K. Johnson

2454 Waldon Drive

P.O. Box 329

Greenwood, Indiana 46143

Gregory K. Lawrence

Grace C. Wung

McDermott Will & Emery LLP
28 State Street

Boston, MA 02190

Robert E. Heidorn
Vectren Corporation

One Vectren Sqnare

211 N.W. Riverside Drive
Evansville, IN 47708
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PETITIONER’S SETTLEMENT SUPPORTING .
TESTIMONY EXHIBIT DD-1 ;

STATE OF INDIANA
BEYORE THE
INDIANA UTILITY REGULATORY COMMISSION

VERIFIED PETITION OF DUKE ENERGY
INDIANA, INC. REQUESTING THE INDIANA
UTILITY REGULATORY COMMISSION TO
APPROVE AN ALTERNATIVE REGULATORY
PLAN PURSUANT TO IND, CODE § 8-1-2.5-1, ET
SEQ., FOR THE OFFERING OF ENERGY
EFFICIENCY CONSERVATION, DEMAND
RESPONSE, AND DEMAND-SIDE MANAGEMENT
PROGRAMS AND ASSOCIATED RATE
TREATMENT INCLUDING INCENTIVES
PURSUANT TO A REVISED STANDARD
CONTRACT RIDER NO. 66 IN ACCORDANCE
WITH IND, CODE §§ 8-1-2.5-1 ET SEQ. AND
8-1-2-42(a); AUTHORITY TO DEFER PROGRAM
COSTS ASSOCIATED WITH ITS ENERGY
EFFICIENCY PORTFOLIO OF PROGRAMS;
AUTHORITY TO IMPLEMENT NEW AND
ENHANCED ENERGY EFFICIENCY PROGRAMS,
INCLUDING THE POWERSHARE® PROGRAM IN
ITS ENERGY EFFICIENCY PORTFOLIO OF
PROGRAMS; AND APPROVAL OF A
MODIFICATION OF THE FUEL ADJUSTMENT
CLAUSE EARNINGS AND EXPENSE TESTS

M

CAUSE NO, 43374

STIPULATION
AND

AGREEMENT

Octdber 31, 2008
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STIPULATION AND AGREEMENT
This Stipulation and Agreement (“Agreement™) is entered into this 31st day of

October, 2008, by and between Duke Energy Indiana, Inc. (“Duke Energy Indiana”), Nucor

i

Steel, a division of Nucor Corporation (“Nucor™), Steel Dynamics, Inc.-Engineered Bar Products
Division. (“SDI), Kroger Company (“Kroger™), and the Indiana Office of Utility Consumer

Counselor (the “OUCC™) (together “the Parties™).

NOW, THEREFORE, the Parties agree as follows:

o

L. Scope of Agreement. This Agreement, along with the August 15, 2008 t
Stipulation and Agreement entered into between Duke Energy Indiana and the QOUCC (“the '
Avugust 15 Settlernent”) (collectively, “the Settlements”), comprehensively resolves all issues
. between the Parties associated with Duke Encrgy Indiana's save-a-watt program as filed in Cause

No. 43374,

a). Agreement Framework. Attached hereto as Exhibit A is a Term Sheet

setting forth specific provisions of the settlement (“Settlement T;trrns”) that, along with the =
August 15 Settlement, is intended by the Parties to resolve all pending issues relating to Cause :
No. 43374. The terms of the Agreement are effective upon approval by the Indiana Utility
Regulatory Commission (“Commission™).

2. Infegration. Approval of this Agreement constitutes approval of the ‘
Settlement Tenmns attached hereto as Bxhibit A

3. Presentation of the Agreement. i

a).  The Parties will jointly move the Commission for approval of both the
August 15 Settlement and this Agreement in their entirety. The Agreement, including the

Settlement Terms in Bxhibit A, is not severable from the August 15 Settleraent and the

b e s




Settlements shall be accepted or rejected by the Commission in their entirety without
modification or further condition that is unacceptable to any Party, consistent with section 3(c)
below.

b).  The Parties agree to support or not oppose the approval in its entirety of
the August 15 Settlement. The Parties agree that Duke Energy Indiana's case-in-chief filing, as
modified by both the August 15 Settlement and this Agreement shall be taken together as whole
and shall constitute the Company’s alternative regulatory plan. Nucor, SDX and Kroger agree not
fo offer for admission futo the record their respective testimonies and exhibits filed October 27,
2008. The Parties may, if they choose, file additional testimony in support of this Agreement.

¢).  Ifthe Order of the Commission in this proceeding modifies or conditions
the August 15 Setﬂemen?, only the parties to the Angust 15 Settlernent may decide to accept or
reject such modification or condition, If'the Order of the Comunission in this proceeding
modifics or conditions approval of this Agreement, only the Parties to this Agreement may
decide to accept or reject such modification o condition.

4, Effect and Use of Stipulation and Agreement.

a).  The terms of this Agreemeﬁi, including the Settlement Terms in Exhibit
A, represent a fair, just and reasonable resolution by negotistion and compromise. As set forth in
the Quder in Re Pefition of Richmond Power & Light, Cause No. 40434 at page 10, as a term of
this Agreement, the Commission must assure the Partics that it is not the Commission's intent to
allow this Agreement, or the Order approving it, to be cited as precedent by any person or
deemed an admission by any Party in any other proceeding except as necessary to enforce its
terms before the Commission, or any court of competent jurisdiction on these particular issues.

This Agreernent, including the Settlement Terms in Exhibit A, is solely the result of compromise
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in the settlement process. Nothing contained herein is to be construed or deemed an admission,
liability or wrongdoing on the part of Duke Epergy Indiana. Each of the parties hercto has
entered into this Agreement solely to avoid further disputes and litigation with the attendant
inconvenience and expenses. -

b).  The evidence presented by the Parties in this Cause constitutes substantial
evidence sufficient to support both the August 15 Settlement and this Agreement and provides an
adequate evidentiary basis upon which the Commission can make any findings of fact and
conclusions of law necessary for the approval of both the August 15 Settlement and this
Agreement, as filed.

¢).  Theissuance of a final Order by the Commission approving both the
August 15 Settlement and this Agreement, including the Setflement Terms in Exhibit A, without
modification shall terminate all proceedings in regard {o this Agreement.

d).  The undersigned represent and agree that they are fully authorized to
execute this Agreement on behalf of their designated ;Iients who will be bound thereby.

g).  The Parties shall not appeal the agreed final Order or any subsequent
Commission order to the extent such order is specifically implementing, without modification,
the provisions of both the August 15 Settlement and this Agreement, including the Settlement
Terms in Exhibit A, and the Parties shall not support any appeal of any such order by a person
not a party to this Agreement.

f).  The provisions of this Agreement, including the Settlement Terms in

Exhibit A, shall be enforceable by any party at the Commission or any court of competent

jurisdiction, whichever is applicable.

Case No. 2008-00495
Attach. STAFF-DR-01-013(c)
Page 34 of 75

USSR PSPV

bWt R wmverte eerim o o

" As o2 et b m e et Tan g




Case No. 2008-00495
Attach. STAFF-DR-01-013(c)
Page 35 of 75

g).  The communications and discussions during the negotiations and
conferences which produced this Agreement, including the Settlement Terms in Exhibit A, have
been conducted on the explicit understan&ing that they are or relate to offers of settlement and
shall therefore be privileged. -

ACCEPTED AND AGREED this 31st day of October, 2008.

By \Addomi. DDA By:

Melanie Price ‘ Peter Matheis

Attorney for Duke Energy Indiana Attomey for Nucor
By: : By:

Kurt Boehm Damon Xenopoulos

Attorey for Kroger Attorney for SDI

\. >
A, m/ i
David Stippler il
Indiana Office of the Utility
Consumer Counselor
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g).  The communications and discussions during the negotiations and
conferences which produced this Agreement, including the Settlement Terms in Exhibit A, have
been conducted on the explicit understanding that they are or relate to offers of settlement and
shall therefore be privileged. 'L

ACCEPTED AND AGREED this 31st day of October, 2008.

. By: By:
Melanie Price Peter Matheis
Attorney for Duke Energy Indiena Attomey for Nucor

By: Z %\ By:
Kurt Boehm Damon Xenopoulos
Attorney for Kroger Aftorney for SDI
By:

David Stippler
Indiana Office of the Utility
Consumer Counselor
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g)-  The communications and discussions during the negotiations and
conferences which produced this Agreement, including the Settlement Terms in Exhibit A, have
been conducted on the explicit understanding that they are or relate to offers of settlement and
shall therefore be privileged. : p

ACCEPTED AND AGREED this 31st day of October, 2008.

By: By: A : f

' Melanie Price Peter Matheis 4
Attomey for Duke Energy Indiana Attorpfy for Nucor 2 )

By By: M
Kurt Bochm Damon Xenopoulos
Attorney for Kroger Attorney for SDI f

By: -
David Stippler ¥
Indiana Office of the Utility : :
Consumer Counselor
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Exhibit A
SETTLEMENT TERMS

The Stipulation and Agreement entered into with the Indiana Office of Utility Consumer
Counselor (“OUCC”) and filed with the Indiana Utility Regulatory Commission on August 15,
2008 in Cause No. 43374 contemplated that there would be further discussions, specifically
around opt-out provisions, with other parties. Specifically, Paragraph D5 states that “{f]Jinal
target discussions should remain open as opt-out provisions and other key issues are discussed
with other infervening parties.” In fifrtherance of the spirit of the August 15 Settlement, Duke
Energy Indiana, Inc. {“Duke Energy Indiana” or “Company”), the OUCC, Nucor Steel, a
Division of Nucor Corporation (“Nucor™), Steel Dynamics, Inc.-Engineered Bar Products
Division (“SDI") and Kroger Company (*Kroger™) {collectively referred to as “the Parties™)
agree as follows:

A, Opt Out for Large Customers

1. The Parties agree that a large industrial and commercial customer in Indiana may opt out
of the energy conservation and/or demand response components of the Company's
proposed Standard Contract Rider No. 66 (“Rider EE") if the customer’s aggregated
annual maximum peak demand is greater than 25,000 kW,

a. A customer may aggregate the load of the Duke Energy Indiana accounts of ifs

affiliates to meet this opt out threshold. For purposes of this provision, an “affiliate”
shall be defined as any business entity of which 50% or more is owned or controlled,
directly or indirectly, by the customer.

If a customer qualifies to opt out of the Company’s Rider EE, the customer may
choose to opt ont for select accounts/locations or all accounts, at its sole election.
However, the customer cannot opt out of individual programs.

2. Demand Response Programs,
a. A customer may opt out of the demand response component of Rider EE for the term

of the Company’s proposed Rider EE. The demand response component of Rider EE
will not be charged to customer accounts or locations that opt out of demand response
during said term.

A customer must opt out of demand response within 60-days following the approval
of the order in this proceeding. If the customer does not opt out of the demand
response component of Rider BE within this 60 day period, the customer will be
billed Rider EE charges for the term of this Agreement.

There is no customer certification required to opt out of the demand response
component of Rider EE.

3. Energy Conservation Programs. ,
a. At the time of the election to opt out of the energy conservation component of Rider

BE, the customer must selfcertify or attest that, as to each facility for which the
custorner secks to opt out, within the last three years it has performed or had
performed an energy audit or analysis and has implemented or has plans for
implementing the cost effective measures identified for installation in that audit or
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analysts. Duke Energy Indiana will collect and maintain the self-certifications for the
term of the program and make them available to the (‘omm!sswn and the QUCC at
their request.

b. A customer may opt out of the energy conservation component of Rider EE for each
vintage year. Energy conservation programs are fully paid for in the vintage year in
which they occur. Lost margin recovery will ocour for two additional years. For
oxample, a large customer who participates in vintage year 1, could opt-out of vintage
years 2, 3 and 4. The customer would pay the energy conservation component of
Rider BE in vintage year 1 and lost margins associated with year 1 in the first year,
The customer would continue to see EE Rider charges in years 2 and 3 to collect
vintage year 1 lost margin recovery for years 2 and 3. The customer would not incur
any charges for the energy conservation component or lost margins associated with
vintage years 2 ar 3.

c. ‘The vintage year approach provides customers with greater flexibility to opt out and
back in to Duke Bnergy Indiana’s energy conservation component of Rider EE. For
example, a customer who opts out of vintage year 1 and 2 may opt in for vintage year
3. The vintage year approach should make it easier for large customers to participate

) in energy conservation prograrns,

d. Once a customer opts out, they will be out until they elect to opt back in.

A customer must elect to opt-out, or back in, no later than €0-days prior to the

beginning of a vintage year.

f. Ifa customer élects to opt out of energy conservation component, they forego
participation in the true up process af the end of year four. In other words, a customer
must participate all four years to be included in the true up process.

0.

. Customer Equipment. If equipment is required on the customer side of the meter for

demand response or energy conservation programs covered by the August 15 Agreement,
and the customer provides such equipment, the Company agrees to waive any charges for
the equipment. If the Company installs such equipment on the customer's behalf, the
Company will charge the cost of installation to the customer. The equipment
requirements, and determination of customer equipment meeting those requirements will
be determined by the Company at its sole discretion.

. Treatment of Future Custom Demand Respeonse Special Contracts for Large

Customers

. Duke Energy Indiana commits at this time it shall not seek recovery of any demand

response costs associated with future custom demand response special contracts (e,
non-tariff contracts) under Rider ER (for example, contracts currently being negotiated
with SDI and Nucor). In other words, the demand response impacts of these contracts
will be omitted from the save-a-watt model and shall have no effect on Rider EE. The
Company reserves the right to request recovery of any demand response associated costs
under such contracts in its Rider 70 or other proceedings.

. Duke Energy Indiana further agrees that if any future custora demand responsé special

contract for large customers (e, a non-tariff confract) does not meet the Midwest ISO’s
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Module E Resource Adequacy requirements or approval by the Commission as a
planning resource, then the Company will not seek recovery of any capacity payments
associated with demand response under such contracts (in Rider 70 or elsewhere). .
;
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i . PETITIONER’S AMENDED OPT-OUT
SETTLEMENT EXHIBIT EE-

STATE OF INDIANA
BEFORE THE
INDIANA UTILITY REGULATORY COMMISSION

VERIFIED PETITION OF DUKE ENERGY
INDIANA, INC. REQUESTING THE INDIANA
UTILITY REGULATORY COMMISSION TO
APPROVE AN ALTERNATIVE REGULATORY
PLAN PURSUANT TO IND. CODE § 8-1-2.5-1,
ET SEQ., FOR THE OFFERING OF ENERGY
EFFICIENCY CONSERVATION, DEMAND
RESPONSE, AND DEMAND-SIDE
MANAGEMENT PROGRAMS AND
ASSOCIATED RATE TREATMENT
INCLUDING INCENTIVES PURSUANT TO A
REVISED STANDARD CONTRACT RIDER NO.
66 IN ACCORDANCE WITH IND. CODE

§§ 8-1-2.5-1 ET SEQ. AND 8-1-2-42(2); -
AUTHORITY TO DEFER PROGRAM COSTS
ASSOCIATED WITH ITS ENERGY
EFFICIENCY PORTFOLIO OF PROGRAMS;
AUTHORITY TO IMPLEMENT NEW AND
ENHANCED ENERGY EFFICIENCY
PROGRAMS, INCLUDING THE
POWERSHARE® PROGRAM IN ITS ENERGY
EFFICIENCY PORTFOLIO OF PROGRAMS;
AND APPROVAL OF A MODIFICATION OF
THE FUEL ADJUSTMENT CLAUSE
EARNINGS AND EXPENSE TESTS

CAUSE NO. 43374

N N’ Nt N vt vt S i ot gt Naaet vt vt aut “wmt’ st st st gt ‘vt “wgt “emt “eut

AMENDED AND RESTATED
STIPULATION
AND

 AGREEMENT

January 15, 2009
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AMENDED AND RESTATED STIPULATION AND AGREEMENT
This Amended and Restated Stipulation and Agreement (“Amended

Agreement”) is entered into this 15™ day of January, 2009, by and between Duke Energy
Indiana, Inc. (“Duke Energy Indiana”), Duke Energy Indiana — Industrial Group
(“Industrial Group”), Wal-Mart Stores East, LLP (“Wal-Mart”), Nucor Steel, a division
of Nucor Corporation (“Nucor”), Steel Dynamics, Inc.-Engineered Bar Products Division
(“SDY”), Kroger Company (“Kroger™), and the Indiana Office of Utility Consumer
Counselor (the “OUCC”) (together “the Parties™).

NOW, THEREFORE, the Parties agree as follows:

I. Scope of Agreement, This Amended Agreement, along with the

August 15, 2008 Stipulation and Agreement entered into between Duke Energy Indiana
and the OUCC (“the August 15 Settlement”) and the Stipulation and Agreement entered
into between Nucor, SDI, Kroger and the QUCC and filed with the Commission on
November 3, 2008 (“Opt-Out Settlement™) (collectively, “the Settlements”),
comprehensively resolves all issues between the Parties associated with Duke Energy
Indiana's alternative regulatory plan as filed in Cause No. 43374.

a). Agreement Framework. Attached hereto as Exhibit A is a Term

Sheet setting forth specific provisions of the setf]ement (“Amended and Restated
Settlement Terms”) that, along with the August 15 Settlement and the Opt-Out
Settlement, is intended by the Parties to resolve all pending issues relating to Cause No.
43374 relative to the Parties. The terms of the Amended Agreement are effective upon

approval by the Indiana Utility Regulatory Commission (“Commission™).




2. Integration. Approval of this Agreement constitutes approval of
the Settlement Terms attached hereto as Exhibit A,

3. Presentation of the Agreement.

a).  The Parties will jointly move the Commission for approval of the
Settlements in their entirety, This Amended Agreement, including the Amended and
Restated Settlement Terms in Exhibit A, is not severable from either the August 15
Settlement or the Opt-Out Settlement and the Settlements shall be accepted or rejected by
the Commission in their entirety without modification or further condition that is
unacceptable to any Party, consistent with section 3(c) below.

b).  The Parties agree to support or not oppose the approval in their
entirety of the August 15 Settlement or Opt-Out Settlement. The Parties agree that Duke
Energy Indiana's case-in-chief filing, as modified by the August 15 Settlement, the Opt-
Out Settlement, and this Amended Agreement shall be {aken together as whole and shall
constitute the Company's alternative regulatory plan. Nucor, SDI, Kroger, the Industrial
Group, and Wal-Mart agree not to offer for admission into the record their respective
testimonies and exhibits previously filed in this proceeding regarding the Settlements (i.e.
testimony filed on October 27, 2008 and December 19, 2008). The Parties may, if they
choose, file additional testimony in support of this Agreement.

¢).  If the Order of the Commission in this proceeding modifies or
conditions the August 15 Settlement, only the parties to the August 15 Settlement may
decide to accept or reject such modification or condition. If the Order of the Commission
modifies or conditions of the Opt-Out Settlement, only the parties to the Opt-Out

Settlement may decide to accept or reject such modification or condition. If the Order of
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the Commission in this proceeding modifies or conditions approval of this Amended
Agreement, only the Parties to this Amended Agreement may decide to accept or reject
such modification or condition.

4. Effect and Use of Stipulation and Agreement.

a).  The terms of this Amended Agreement, including the Amended
and Restated Settlement Terms in Exhibit A, represent a fair, just, and reasonable
resolution by negotiation and compromise. As set forth in the Order in Re Petition of
Richmond Power & Light, Cause No. 40434 at page 10, as a term of this Amended
Agreement, the Commission must assure the Partics that it is not the Commission's intent
to allow this Amended Agreement, or the Order approving it, to be cited as precedent by
any person or deemed an admission by any Party in any other proceeding except as
necessary to enforce its terms before the Commission, or any court of competent
jurisdiction on these particular issues. This Amended Agreement, including the
Amended and Restated Settlement Terms in Exhibit A, is solely the result ohf compromise
in the settlement process. Nothing contained herein is to be construed or deemed an
admission, liability, or wrongdoing on the part of Duke Energy Indiana. Each of the
parties hereto has entered into this Amended Agreement solely to avoid further disputes
and litigation with the attendant inconvenience and expenses.

b). The evidence presented by the Parties in this Cause constitutes
substantial evidence sufficient to support the August 15 Settlement, the Opt-Out
Settlement and this Amended Agreement and provides an adequate evidentiary basis

upon which the Commission can make any findings of fact and conclusions of law
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necessary for the approval of both the August 15 Settlement, the Opt-Out Settlement and
this Amended Agreement, as filed.

c).  The issuance of a final Order by the Commission approving the
August 15 Settlement, the Opt-Out Settlement, and this Amended Agreement, including
the Amended and Restated Settlement Terms in Exhibit A, without modification shall
terminate all proceedings in regard to these Agreements.

d).  The undersigned represent and agree that they are fully authorized
to.execute this Amended Agreement on behalf of their designated clients who will be
bound thereby.

¢).  The Parties shall not appeal the agreed final Order or any
subsequent Commission order to the extent such order is specifically implementing,
without modification, the provisions of the August 15 Settlement, the Opt-Out
Settlement, and this Amended Agreement, including the Amended and Restated
Settlement Terms in Exhibit A, and the Parties shall not support any appeal of any such
order by a person not a party to this Amended Agreement.

f). The provisiéns of this Amended Agreement, including the
Amended and Restated Settlement Terms in Exhibit A, shall be enforceable by any party
at the Commission or any court of competent jurisdiction, whichever is applicable.

g).  The communications and discussions during the negotiations and
conferences that produced this Amended Agreement, including the Amended and
Restated Seitlement Terms in Exhibit A, have been conducted on the explicit
understanding that they are or relate to offers of settlement and shall therefore be

privileged.
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ACCEPTED AND AGREED this 15th day of January, 2009.

e WA

MelanicPrice \_J
Attorney for Duke Energy Indiana




T

o Ll

"Kurt Boehm
Attomey for Kroger

This sheet is a signature page to the Amended Seftlement in Cause No. 43374,
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By, gﬁ;"h

David Stippler o
Indiana Office of Utility Consumer Counselor

This sheet is a signature page to the Amended Settlement in Cause No, 43374,
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Beter Matheis
Attorney for Nucor

LIRS A

inCawseNo. 43374~

~

:/- .




By: M’

Damon Xenopoulos
Attorney for SDI

This sheet is a signature page to the Amended Settlement in Cause No. 43374.

10
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Attorney for Duke Energy Indiana Industrial Group

This sheet is a signature page to the Amended Settlement in Cause No. 43374,

11




By

This sheet is a signature page to the Amended Settlement in Cause No, 43374.

b—;v% iman % —

Grace Wung
Attorneys for Wal-Mart Stores of the East, LP

12
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Exhibit A

Redline to the Opt-Out Settlement Agreement filed on November 3, 2008

AMENDED AND RESTATED SETTLEMENT TERMS

These settlement terms reflect an amendment to the Stipulation and Agreement filed with the

Indiana Utility Regulatory Commission on November 6, 2008 among Duke Energy Indiana, Inc.

(“Duke Energy Indiana” or “Company”), the Indiana Office of Utility Consumer Counselor
(“QUCC™), Nucor Steel, a Division of Nucor Corporation (“Nucor?), Steel Dynamics, Inc.-
Engineered Bar Products Division (*SDI™), and Kroger Company (“Kroger™) (the “Initial
Parties™). The Initial Parties consent to the Amended and Restated Stipulation and Agreement,

including these Amended and Restated Settlement Terms.
(collectively referred to as “the Parties”) agree as follows:

The Stipulation and Agreement entered into with the Indiana Office of Utility Consumer
Counselor (“OUCC”) and filed with the Indiana Utility Regulatory Commission on August 15,
2008 in Cause No. 43374 contemplated that there would be further discussions, specifically
around opt-out provisions, with other parties. Specifically, Paragraph D35 states that “[f]inal
target discussions should remain open as opt-out provisions and other key issues are discussed
with other intervening parties.” In furtherance of the spirit of the August 15 Settlement, Buke
Ene iana—Ine e e ndiana’ o Companyd-the-OU Nucor-Stea

1y o] d 0 Wil

3 = Ry 0 C 3

“SDI")-and Kroger-Company-{“kreger?) the Initial Parties and the Industrial Group
and Wal-Mart Stores East, LP (collectively referred to as “the Parties’) agree as follows:

A. Opt Out for Large Customers

1. Eligibility. The Parties agree that a large industrial and commercial customer in Indiana
may opt out of the energy conservation and/or demand response components of the
Company’s proposed Standard Contract Rider No. 66 (“Rider EE”} if the customer’s

aggregated annual maximum peak demand is greater than 25:6605.000 kW,

a. A customer may aggregate the load of the Duke Energy Indiana accounts of its
affiliates to meet this opt out threshold. For purposes of this provision, an “affiliate”
shall be defined as any business entity of which 50% or more is owned or controlled,

directly or indirectly, by the customer.

b. If a customer qualifies to_opt out of the Company’s Rider EE, the customer may
choose to opt out for select accounts/locations or all accounts, at its sole election.

However, the customer cannot opt out of individual programs.

¢. In order to ensure a manageable administrative process, opt-out decision-making will

be limited for demand response and conservation as detailed in sections A.2 and A.3,

respectively.

2. Demand Response Programs.

a. A customer may opt out of the demand respohse component of Rider EE for the term
of the Company’s proposed Rider EE. The demand response component of Rider EE

Page 63 of 75
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will not be charged to customer accounts or locations that opt out of demand response
during said term. A customier must opt out of demand response within 60-days
following the approval of the order in this proceeding._Once an eligible customer has
opted-out of the demand response component of Rider EE, they will not be permitted
to opt-back-in for the initial term of Rider EE. If the customer does not opt out of the
demand response component of Rider EE within this 60 day period, the customer will
be billed Rider EE charges for the term of this Agreement.

There is no customer certification required to opt out of the demand response
component of Rider EE.

3. Energy Conservation Programs.

a.

In order to ensure a manageable administrative process, opt-out decision-making will

occur only once per year during an enrollment period for the conservation component

of Rider EE. A customer must choose to opt out of the conservation component
during the first sixty days following approval of the final order in this proceeding.
Thereafier, there will be an annual enrollment/ opt-out petiod that ends 60 days prior
to the beginning of the subsequent vintage year for the conseryation component.
During the enrollment/ opt-out period, qualifying customers may designate which of
their accounts will opt-out (or opt back~in) of energy conservation programs. Once a

customer has chosen to opt-out of the conservation component, they will not be
entitled to (re)enroll unless they notify the Company of their intention in writing to

opt-in during the annual enrollment period.

ab At the time of the election to opt out of the energy conservation component of Rider

EE, the customer must self-certify-er-attest that,-as-te-cach-faet
customer-seeks-to-opt-out; within the last three years it has performed or had
performed an energy audit or analysis or within the next six months will perform an
energy audit or analysis and has implemented or has plans for implementing the
energy efficiency eest-effective_ measures-,_identified-forinstallationin-thet-audit-or
analysis;  Duke Energy Indiana will collect and maintain the self-certifications for
the term of the program and treat such certifications as confidential customer
information. DuKe Energy Indiana will make the self-certifications end-make-them .
available to the Commission and the OUCC at their request for informational

purposes and subject to confidentiality restrictions. The affected customer will also
be notified.

ch. A customer may opt out of the energy conservation component of Rider EE for each

vintage year. Energy conservation programs are fully paid for in the vintage year in
which they occur. Lost margin recovery will occur for two additional years. For
example, a large customer who participates in vintage year I, could opt-out of vintage
years 2, 3 and 4. The customer would pay the energy conservation component of
Rider EE in vintage year 1 and lost margins associated with year 1 in the first year.
The customer would continue to see EE Rider charges in years 2 and 3 to collect
vintage year 1 lost margin recovery for years 2 and 3. The customer would not incur
any charges for the energy conservation component or lost margins associated with
vintage years 2 or 3.

. The vintage year approach provides customers with greater flexibility to opt out and

back in to Duke Energy Indiana’s energy conservation component of Rider EE. For
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example, a customer who opts out of vintage year 1 and 2 may opt in for vintage year
3. The vintage year approach should make it easier for large customers to participate
in energy conservation programs.

ed, Once a customer opts out, they will be out until they elect to opt back in.

fe. A customer must elect to opt-out, or back in, no later than 60-days prior to the
beginning of a vintage year.

¢f. If a customer elects to opt out of energy conservation component, they forego
participation in the true up process at the end of year four. In other words, a customer
must participate all four years to be included in the true up process.

4, Customer Equipment. If equipment is required on the customer side of the meter for
demand response or energy conservation programs covered by the August 15 Agreement,
and the customer provides such equipment, the Company agrees to waive any charges for
the equipment. If the Company installs such equipment on the customer's behalf, the
Company will charge the cost of installation to the customer. The equipment
requirements, and determination of customer equipment meeting those requirements will
be determined by the Company at its sole discretion,

B. Treatment of Future Custom Demand Response Special Contracts for Large
Customers

1. Duke Energy Indiana commits at this time it shall not seek recovery of any demand
response costs associated with future custom demand response special contracts (ie.,
non-tariff contracts) under Rider EE (for example, contracts currently being negotiated
with SDI and Nucor), In other words, the demand response impacts of these contracts
will be omitted from the save-a-watt model and shall have no effect on Rider EE. The
Company reserves the right to request recovery of any demand response associated costs
under such contracts in its Rider 70 or other proceedings.

2. Duke Energy Indiana further agrees that if any future custom demand response special
contract for large customers (/.e., a non-tariff contract) does not meet the Midwest ISO’s
Module E Resource Adequacy requirements or approval by the Commission as a
planning resource, then the Company will not seek recovery of any capacity payments
associated with demand response under such contracts (in Rider 70 or elsewhere).

C. Grandfathering PowerShare CallOption

1. Existing customers, SMW and above who have the option to opt out of Rider EE, shall be
grandfathered at their existing level of participation in PowerShare CallOption to
continue under the existing cost recovery structure (i.e., Rider 70) subject to the existing

PowerShare CallQption being modified to comply with Midwest ISQ's resource
adequacy requirements. See Confidential Attachment No. 1 for the grandfathered

customers and MW amounts. Any MW of PowerShare CallOption beyond the specific
customer and MWs grandfathered and any conversion of existing PowerShare Call

Option to a new PowerShare product offering will be treated as part of Rider EE, as Iong
as the program meets the Midwest ISQ’s resource adequacy requirements.

2. Rate recovery associated with the grandfathered demand response load will continue
under Rider 70 as it does today. Additionally, the amount of PowerShare expense
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included in base rates today will remain in base rates and continue to be annually
reconciled (trued-up) with the amount of PowerShare expense that continues to be
recovered under Rider 70 (i.e., expenses associated with PowerShare QuoteOption and

grandfathered PowerShare CallOption),

3. The grandfathered PowerShare CallOption MWs will still produce avoided cost savings
up_to $9.3 million, and therefore, together with Rider EE programs may allow Duke
Energy Indiana to achieve its avoided cost goal of $260 million. The net effect is that the
Rider EE targeted avoided cost savings target may be adjusted to no less than $250.7
million to reflect these Rider 70 grandfathered MWs described above for purposes of

determining the application of the capped rate of return on program costs contained in the
Settlement Agreement filed on August 15, 2008.

D. Other Provisions

1. _The Parties acknowledge that issues regarding participation in RTO demand response
programs are pending in Cause No. 43566, and the parties do not intend anything in the

settlement agreement filed in this proceeding to limit what may be determined in Cause
No, 43566. Likewise, none of the Parti¢s, by entering into the settlement agreement in

this proceeding, has acquiesced in or waived any position with respect to any other

proceeding, including such proceedings that Duke Fnergy Indiana has committed to
initiate as part of seftlement agreements in this proceeding,

2. Duke Energy Indiana shall label save-a-watt as a trial program.

3. The revenues and expenses associated with the save-a-watt program (Rider EE) shall be

included in the FAC earnings and expense tests,
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AMENDED AND RESTATED SETTLEMENT TERMS

These settlement terms reflect an amendment to the Stipulation and Agreement filed with the
Indiana Utility Regulatory Commission on November 6, 2008 among Duke Energy Indiana, Inc.
(“Duke Energy Indiana” or “Company™), the Indiana Office of Utility Consumer Counselor
(“OUCC™), Nucor Steel, a Division of Nucor Corporation (“Nucor™), Steel Dynamics, Inc.-
Engineered Bar Products Division (“SDI™), and Kroger Company (“Kroger™) (the “Initial
Parties”). The Initial Parties consent to the Amended and Restated Stipulation and Agreement,
including these Amended and Restated Settlement Terms.

(collectively referred to as “the Parties™) agree as follows:

The Stipulation and Agreement entered into with the Indiana Office of Utility Consumer
Counselor (“OUCC”) and filed with the Indiana Utility Regulatory Commission on August 15,
2008 in Cause No. 43374 contemplated that there would be further discussions, specifically
around opt-out provisions, with other parties. Specifically, Paragraph D5 states that “[f]inal
target discussions should remain open as opt-out provisions and other key issues are discussed
with other intervening parties.” In furtherance of the spirit of the August 15 Settlement, the
Initial Parties and the Industrial Group and Wal-Mart Stores East, LP (collectively referred to as
“the Parties™) agree as follows:

A. Opt Out for Large Customers

1. Eligibility. The Parties agree that a large industrial and commercial customer in Indiana
may opt out of the energy conservation and/or demand response components of the
Company’s proposed Standard Contract Rider No. 66 (“Rider EE”) if the customer’s
aggregated annual maximum peak demand is greater than 5,000 kW.

a, A customer may apgregate the load of the Duke Energy Indiana accounts of its
affiliates to meet this opt out threshold. For purposes of this provision, an “affiliate”
shall be defined as any business entity of which 50% or more is owned or controlled,
directly or indirectly, by the customer.

b. If a customer qualifies to opt out of the Company’s Rider EE, the customer may
choose to opt out for select accounts/locations or all accounts, at its sole election.
However, the customer cannot opt out of individual programs.

¢. In order to ensure a manageable administrative process, apt-out decision-making will
be limited for demand response and conservation as detailed in sections A.2 and A.3,
respectively.

2, Demand Response Programs.

a. A customer may opt out of the demand response component of Rider EE for the term
of the Company’s proposed Rider EE. The demand response component of Rider EE
will not be charged to customer accounts or locations that opt out of demand response
during said term. A customer must opt out of demand response within 60-days
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following the approval of the order in this proceeding. Once an eligible customer has
opted-out of the demand response component of Rider EE, they will not be permitted
to opt-back-in for the initial term of Rider EE. If the customer does not opt out of the
demand response component of Rider EE within this 60 day period, the customer will
be billed Rider EE charges for the term of this Agreement.

b. There is no customer certification required to opt out of the demand response
component of Rider EE.

3. Energy Conservation Programs.

a. In order to ensure a manageable administrative process, opt-out decision-making will
occur only once per year during an enrollment period for the conservation component
of Rider EE. A customer must choose to opt out of the conservation component
during the first sixty days following approval of the final order in this proceeding.
Thereafter, there will be an annual enrollment/ opt-out period that ends 60 days prior
to the beginning of the subsequent vintage year for the conservation component.
During the enrollment/ opt-out period, qualifying customers may designate which of
their accounts will opt-out (or opt back-in) of energy conservation programs, Once a
customer has chosen to opt-out of the conservation component, they will not be
entitled to (re)enroll unless they notify the Company of their intention in writing to
opt-in during the annual enro}lment period.

b At the time of the election to opt out of the energy conservation component of Rider
EE, the customer must self-certify that, within the last three years it has performed or
had performed an energy audit or analysis or within the next six months will perform
an energy audit or analysis and has implemented or has plans for implementing
energy efficiency measures. Duke Energy Indiana will collect and maintain the
self-certifications for the term of the program and treat such certifications as
confidential customer information. Duke Energy Indiana will make the self-
certifications available to the Commission and the QUCC at their request for
informational purposes and subject to confidentiality restrictions. The affected
customer will also be notified. c. A customer may opt out of the energy conservation
component of Rider EE for each vintage year. Energy conservation programs are
fully paid for in the vintage year in which they occur. Lost margin recovery will
occur for two additional years. For example, a large customer who participates in
vintage year 1, could opt-out of vintage years 2, 3 and 4. The customer would pay the
energy conservation component of Rider EE in vintage year 1 and lost margins
associated with year 1 in the first year. The customer would continue to see EE Rider
charges in years 2 and 3 to collect vintage year | lost margin recovery for years 2 and
3. The customer would not incur any charges for the energy conservation component
or lost margins associated with vintage years 2 or 3,

d. The vintage year approach provides customers with greater flexibility to opt out and
back in to Duke Energy Indiana’s energy conservation component of Rider EE. For
example, a customer who-opts out of vintage year 1 and 2 may opt in for vintage year
3. The vintage year approach should make it easier for large customers to participate
in energy conservation programs.

e. Once a customer opts out, they will be out until they elect to opt back in.
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f. A customer must elect to opt-out, or back in, no later than 60-days prior to the
beginning of a vintage year.

g. Ifacustomer elects to opt out of energy conservation component, they forego
participation in the true up process at the end of year four. In other words, a customer
must participate all four years to be included in the true up process.

Customer Equipment. If equipment is required on the customer side of the meter for
demand response or energy conservation programs covered by the August 15 Agreement,
and the customer provides such equipment, the Company agrees to waive any charges for
the equipment. If the Company installs such equipment on the customer's behalf, the
Company will charge the cost- of installation to the customer. The equipment
requirements, and determination of customer equipment meeting those requirements will
be determined by the Company at its sole discretion,

Treatment of Future Custom Demand Response Special Contracts for Large
Customers

Duke Energy Indiana commiits at this time it shall not seek recovery of any demand
response costs associated with future custom demand response special contracts (i.e.,
non-tariff contracts) under Rider EE (for example, contracts currently being negotiated
with SDI and Nucor). In other words, the demand response impacts of these contracts
will be omitied from the save-a-watt model and shall have no effect on Rider EE. The
Company reserves the right to request recovery of any demand response associated costs
under such contracts in its Rider 70 or other proceedings.

Duke Energy Indiana further agrees that if any future custom demand response special
contract for large cusiomers (i.e., a non-ariff contract) does not meet the Midwest ISO’s
Module E Resource Adequacy requirements or approval by the Commission as a
planning resource, then the Company will not seek recovery of any capacity payments
associated with demand response under such contracts (in Rider 70 or elsewhere).

Grandfathering PowerShare CaliOption

Existing customers, SMW and above who have the option to opt out of Rider EE, shall be
grandfathered at their existing level of participation in PowerShare CallOption to
continue under the existing cost recovery structure (i.e., Rider 70) subject to the existing
PowerShare CallOption being modified to comply with Midwest ISO's resource
adequacy requirements. See Confidential Attachment No. 1 for the grandfathered
customers and MW amounts. Any MW of PowerShare CallOption beyond the specific
customer and MWs grandfathered and any conversion of existing PowerShare Call
Option to a new PowerShare product offering will be treated as part of Rider EE, as long
as the program meets the Midwest ISO’s resource adequacy requirements.

Rate recovery associated with the grandfathered demand response load will continue
under Rider 70 as it does today. Additionally, the amount of PowerShare expense
included in base rates today will remain in base rates and continue to be annually
reconciled (trued-up) with the amount of PowerShare expense that continues to be
recovered under Rider 70 (i.e., expenses associated with PowerShare QuoteOption and
grandfathered PowerShare CallOption).
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The grandfathered PowerShare CallOption MWs will still produce avoided cost savings
up to $9.3 million, and therefore, together with Rider EE programs may allow Duke
Energy Indiana to achieve its avoided cost goal of $260 million. The net effect is that the
Rider EE targeted avoided cost savings target may be adjusted to no less than $250.7
million to reflect these Rider 70 grandfathered MWs described above for purposes of
determining the application of the capped rate of return on program costs contained in the
Settlement Agreement filed on August 15. 2008,

Other Provisions

. The Parties acknowledge that issues regarding participation in RTO demand response

programs are pending in Cause No, 43566, and the parties do not intend anything in the
settlement agreement filed in this proceeding to limit what may be determined in Cause
No. 43566. Likewise, none of the Parties, by entering into the settlement agreement in
this proceeding, has acquiesced in or waived any position with respect to any other
proceeding, including such proceedings that Duke Energy Indiana has committed to
initiate as part of settlement agreements in this proceeding.

Duke Energy Indiana shall label save-a-watt as a trial program.

The revenues and expenses associated with the save-a-watt program (Rider EE) shall be
included in the FAC earnings and expense tests.
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ATTACHMENT 1

CUSTOMERS ABOVE SMW WHO CURRENTLY PARTICIPATE IN

POWERSHARE® CALLOPTION

Customer

ELI LILLY INC

INDIANA UNIVERSITY
CUMMINS ENGINE
LONE STAR INDUSTRIES
ESSROC MATERIALS
ROCHESTER METAL
PRODUCTS

MARSH SUPERMARKETS
LEHIGH CEMENT
IMPACT FORGE
KOBELCO METAL POWDER
FORD METER BOX

“Total

252466

PowerShare®
CallOption
KwW

1,000
500
915

4,913

4,500

12,136

2,597
2,600
2,000
'3,600
250
35,011
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Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-014

REQUEST:

Given that Duke Energy Ohio, Inc. is the parent company and owner of Duke Kentucky,
explain the relevance of the discussion of investors’ interest in the save-a-watt plan on
pages 10-11 of the Stevie Testimony.

RESPONSE:

Duke Energy has taken the initiative to pursue the consistent implementation of energy
efficiency programs in all of the jurisdictions in which it operates. While Duke Energy
Kentucky may be a subsidiary of Duke Energy Ohio, the regulatory treatment of energy
efficiency programs for any part of Duke Energy will be of interest to current and
potential investors in Duke Energy because of the effects energy efficiency can have on
current and future earnings.

PERSON RESPONSIBLE: Richard G. Stevie



Duke Energy Kentucky, Inc.
Case No. 2008-00495

First Set Staff Data Requests
Date Received: March 16, 2009

STAFF-DR-01-015

REQUEST:

Provide an update of the status of the Market Potential Study discussed on pages 13-14 of
the Stevie Testimony.

RESPONSE:

A copy of the completed market potential study is provided in Attachment Staff-DR-
01-015.

PERSON RESPONSIBLE: Richard G. Stevie
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Kentucky Market Potential Study for
Demand Side Management Programs
Final Report

Prepared for:
Duke Energy Kentucky
Cincinnati, Ohio

Prepared by:
Forefront Economics Inc.
H. Gil Peach & Associates LLC

with contributions from:
Mark E. Thompson
H. Gil Peach
Howard Reichmuth
John Mitchell

February 9, 2009
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Forefront Economics Inc. and H. Gil Peach & Associates. Kentucky Market Potential Study for Demand Side
Management Programs Final Report. Report prepared for Duke Energy Kentucky, Cincinnati, Ohio, February
2009,
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