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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

CONSIDERATION OF THE NEW FEDERAL )
STANDARDS OF THE ENERGY INDEPENDENCE ) CASE NO.
AND SECURITY ACT OF 2007 ) 2008-00408

EAST KENTUCKY POWER COOPERATIVE, INC.’S APPLICATION FOR
REHEARING OF COMMISSION’S ORDER OF OCTOBER 6, 2011

Comes now East Kentucky Power Cooperative, Inc. (“EKPC”) pursuant to KRS 278.400,
and 807 KAR 5:001 Section 4, and makes application to the Kentucky Public Service
Commission (“Commission”) for rehearing and clarification of its Order of October 6, 2011
entered in this proceeding. Specifically, EKPC seeks clarification or modification of five items
described below.

Applicability of PURPA and EISA 2007 to EKPC

In its October 6, 2011 Order the Commission notes that not all of Kentucky’s
jurisdictional electric utilities are subject to the Public Utility Regulatory Policies Act of 1978
(“PURPA”) or to the new PURPA standards set forth in the Energy Independence and Security
Act of 2007 (“EISA 2007”),' and that EKPC and several of its member distribution cooperatives
are not subject to the standards as set forth in EISA 2007.> The Commission lists the electric
utilities that are not subject to PURPA which includes EKPC and eight of its member
distribution cooperatives.” On page 4 of the October 6, 2011 Order the Commission

acknowledges that while some of the electric utilities are not subject to PURPA, the

' Order of Commission, October 6, 2011 at 2.
2 Id.
*Id. at 3.



Commission’s Order initiating this administrative case made all jurisdictional electric utilities
parties to the proceeding.”
On page 10 of the October 6, 2011 Order the Commission states:

In this administrative proceeding, the Commission addresses each new
PURPA standard and the one non-PURPA standard. The four PURPA standards
relating to Integrated Resource Planning, Rate Design Modifications to Promote
Energy Efficiency Investments, Consideration of Smart Grid Investments, and
Smart Grid Information, as well as the non-PURPA waste energy standard, apply
to all the jurisdictional electric utilities that were made parties to this proceeding.
(emphasis added)

EKPC believes that the portion of this statement which makes the four PURPA standards and the
one non-PURPA standard applicable to all jurisdictional electric utilities contradicts the
extensive discussion contained on pages 2 and 3 of the October 6, 2011 Order. On the one hand
the Commission’s Order clearly and correctly states that EKPC is not subject to PURPA and not
subject to the standards set forth in EISA 2007, and on the other hand states that the four PURPA
standards under consideration in this proceeding apply to EKPC.

EKPC requests rehearing and asks that the Commission review the referenced statement
from page 10 of the October 6, 2011 Order and reconcile it with the Commission’s statements
contained on pages 2 and 3.

Incorporation of Additional Evidence into Record of New Administrative Case

As noted on page 114 of the October 6, 2011 Order the utilities that are parties to the
proceeding agreed to discuss Smart Grid and Smart Meter technology issues collaboratively. As
part of this collaborative effort, the utilities of record (“Joint Parties”) submitted a report on
March 25, 2011 titled “Consideration of the New Federal Standards of the Energy Independence
and Security Act.” Joint comments on the March 25, 2011 report were subsequently submitted

by the Attorney General (“AG”) and the Community Action Council for Lexington-Fayette,

‘Id at 4.



Bourbon, Harrison and Nicholas Counties, Inc. (“CAC”). The Commission stated on page 114
that it believed it was appropriate to use the March 25, 2011 report of the Joint Parties as well as
the joint comments regarding the report submitted by the AG and CAC as the basis for
establishing another administrative case focusing solely on Smart Grid and Smart Meter
initiatives and to manage the collaborative effort.

Ordering paragraph number 5 on page 127 of the October 6, 2011 Order states “A record
of the efforts of the Smart Grid Collaborative, as detailed in the Commission Staff’s informal
conference (“IC”) memo of November 2, 2009, Staff’s IC memo of February 19, 2010, and
EON’s Joint Response on behalf of the parties filed on April 29, 2010, shall be incorporated into
the record of the separate upcoming administrative proceeding on smart grid issues.” This
ordering paragraph fails to incorporate into the record of the new administrative proceeding the
documents the Commission referenced on page 114 as the “basis” for establishing the
proceeding.

EKPC requests rehearing and asks that the Commission review pages 114 and 127 of the
October 6, 2011 Order and clarify that the March 25, 2011 report by the Joint Parties titled
“Consideration of the New Federal Standards of the Energy Independence and Security Act,”
and the joint comments of the AG and CAC regarding this report are also incorporated into the
record of the upcoming administrative proceeding on smart grid issues in order that the record in

the case will be more fully developed to assist in its orderly consideration.



Adoption of Kentucky IRP Standard

In its October 6, 2011 Order the Commission found it impractical to adopt the proposed
EISA 2007 Integrated Resource Plan (“IRP”) Standard.” Instead, the Commission stated that in
recognition of the increasing importance of energy efficiency and in further recognition of the
authority granted by the applicable statutes and regulations, it had developed a Kentucky IRP
Standard which shall be adopted by all jurisdictional utilities. The Kentucky IRP Standard is as
follows:®

Each electric utility shall integrate energy efficiency resources into its plans and

shall adopt policies establishing cost-effective energy efficiency resources with

equal priority as other resource options.

In each integrated resource plan, the subject electric utility shall fully explain its

consideration of cost-effective energy efficiency resources as a priority resource

as required by regulation. In each certificate case, the subject electric utility shall

fully explain its consideration of cost-effective energy efficiency resources as a

priority resource.

In each rate case, the subject electric utility shall fully explain its consideration of

cost-effective energy efficiency resources and the impact of such resources on its

test year.
Requirements for the three proceedings referenced in the Kentucky IRP Standard are detailed in
the following administrative regulations: 807 KAR 5:058 for IRPs, 807 KAR 5:001 Section 9
for Certificates of Public Convenience and Necessity (“CPCN”), and 807 KAR 5:001 Section 10
for rate cases.

EKPC does not object to the provisions of the Kentucky IRP Standard per se. However,

it 1s concerned with the manner in which the Kentucky IRP standard was created and questions

whether it is lawful to establish requirements for all jurisdictional utilities through an Order.

3 1d. at 24.
® Jd at 24.



EKPC believes a previous court decision requires that the establishment of such requirements
must be done through the administrative regulation process.

In its April 27, 1990 Order in Administrative Case No. 33 17 the Commission approved a
set of guidelines on an interim basis for use by any utility that submitted a timely motion to
utilize a forecasted test period. The Commission’s April 27, 1990 Order was appealed by the
Kentucky Attorney General to the Franklin Circuit Court on May 18, 1990.% On July 10, 1991
the Franklin Circuit Court entered an Order which determined that the April 27, 1990 Order of
the Commission “. . . falls neatly within the statutory definition of a regulation, as it implements
the new policy of the PSC of allowing the future test period method and describes the procedures
that applicants will need to use to obtain the PSC’s approval.”® The Franklin Circuit Court
further determined that the April 27, 1990 Order was “. . . clearly a ‘regulation’ as defined in
KRS 13A.010(2), and as such, the PSC was required to observe proper procedures in creating the
regulation.”’® The Franklin Circuit Court held that the Commission’s action in promulgating the
April 27, 1990 Order in Administrative Case No. 331 was contrary to KRS 13A.010, KRS
13A.120(6), and KRS 278.040(3) and was void."" There was no further appeal of the Franklin
Circuit Court’s decision.

The Kentucky IRP Standard as presented on page 24 of the October 6, 2011 Order
appears to be a similar circumstance. The Commission has required adoption of the Kentucky
IRP Standard by “all jurisdictional utilities.” The Kentucky IRP Standard is a statement of

policy and delineates how that policy is to be implemented. Further, the Kentucky IRP Standard

7 Administrative Case No. 331, An Investigation of Appropriate Guidelines for Filing Forecasted Test Periods. This
proceeding preceded the amendment of KRS 278.190 and the creation of KRS 278.192 in 1992 which established
the option of a forecasted test period for rate cases.

¥ Commonwealth of Kentucky, ex rel. Frederic J. Cowan, Attorney General, et al. v. Public Service Commission,
Civil Action No. 90-CI-00798, Division No. 1, Franklin Circuit Court.

? July 10, 1991 Order of Franklin Circuit Court at 4. A copy of this Order is attached hereto as Exhibit 1.



prescribes additional requirements to be performed as part of three proceedings already covered
by existing administrative regulations.

EKPC respectfully submits that in light of this Franklin Circuit Court decision the
Commission cannot require the adoption of the Kentucky IRP Standard by the jurisdictional
utilities through a Commission Order. The adoption of the Kentucky IRP Standard requirements
should be accomplished by establishing new administrative regulations or amending the existing
administrative regulations governing IRPs, CPCNs, and rate cases. EKPC therefore requests
rehearing and asks that the Commission examine its decision to require the adoption of a
Kentucky IRP Standard by Order in light of the holding in the July 10, 1991 Franklin Circuit
Court decision and modify its October 6, 2011 Order in this proceeding accordingly.

In the event the Commission denies rehearing on this issue, EKPC believes a clarification
of the October 6, 2011 Order is still required concerning the Kentucky IRP Standard. Ordering
paragraph number 7 on page 127 of the October 6, 2011 Order states “The Kentucky IRP
Standard set forth herein shall be adopted by each jurisdictional electric generating utility.”
(emphasis added) Likewise, ordering paragraph number 8 on page 128 of the October 6, 2011
Order states “Within 30 days of the date of this Order, each jurisdictional electric generating
utility shall submit a statement to the Commission indicating its adoption of the Kentucky IRP
Standard.” (emphasis added)

Ordering paragraph numbers 7 and 8 appear to recognize that the Commission’s IRP
regulation, 807 KAR 5:058 Section 1 is not applicable to distribution cooperatives organized
under KRS Chapter 279. However, at page 24 of the October 6, 2011 Order the Commission

states that the Kentucky IRP Standard shall be adopted by all jurisdictional utilities.



EKPC requests rehearing and asks that the Commission review ordering paragraph
numbers 7 and 8 and page 24 of the October 6, 2011 Order and clarify that the adoption of the
Kentucky IRP Standard is required only of the jurisdictional electric generating utilities.

Adoption of Smart Grid Investment Standard

In its October 6, 2011 Order the Commission states:'?

Although adoption of the standard does not require investment in Smart

Grid technology or infrastructure, the Commission believes that adoption of the

EISA 2007 Smart Grid Investment Standard is appropriate in that it will require

the electric utilities to investigate and consider Smart Grid technology and

infrastructure as part of their investment decisions. The Commission, therefore,

has determined that the jurisdictional electric utilities shall adopt the EISA 2007

Smart Grid Investment Standard.

EKPC has two concerns about the adoption of the Smart Grid Investment Standard. First,
as previously discussed in this application for rehearing, the Commission noted on page 2 of the
October 6, 2011 Order that EKPC and several of its member distribution cooperatives were not
subject to the standards in the EISA 2007 such as the Smart Grid Investment Standard.
Therefore, it is not clear to EKPC how the Commission can require adoption of the EISA 2007
Smart Grid Investment Standard. Second, and more importantly, EKPC respectfully submits that
in light of the July 10, 1991 Franklin Circuit Court decision concerning Administrative Case No.
331, the Commission cannot require the adoption of the Smart Grid Investment Standard by the
jurisdictional utilities through a Commission Order. The points detailed previously in the
discussion of the Kentucky IRP Standard are equally applicable to the Smart Grid Investment
Standard. EKPC therefore requests rehearing and asks that the Commission examine its decision
to require the adoption of the Smart Grid Investment Standard by Order in light of the provisions

of the July 10, 1991 Franklin Circuit Court decision and modify its October 6, 2011 Order in this

proceeding accordingly.

12 Order of Commission, October 6, 2011 at 114.



In the event the Commission denies rehearing on this issue, EKPC believes a clarification
of the October 6, 2011 Order is still required concerning the Smart Grid Investment Standard.
Ordering paragraph number 10 on page 128 of the October 6, 2011 Order states “Within 30 days
of the date of this Order, each jurisdictional electric generating utility shall submit a statement to
the Commission indicating its adoption of the Smart Grid Investment standard as set forth in
EISA 2007.” (emphasis added) There appears to be a conflict between the statement on page 24
and ordering paragraph number 10 in the October 6, 2011 Order. Since the Commission on page
100 of the October 6, 2011 Order acknowledges that the basic components of a Smart Grid
include both transmission and distribution equipment and technologies, it is not clear from the
Order whether the Commission intends that the Smart Grid Investment Standard should apply to
all jurisdictional electric utilities or only the generating utilities.

EKPC requests rehearing and asks that the Commission review its discussion of the
Smart Grid Investment Standard and ordering paragraph number 10 in the October 6, 2011 Order
and clarify which jurisdictional electric utilities are required to adopt the Smart Grid Investment
Standard.

EKPC and Member Cooperatives’ Commitment to DSM and Energy Efficiency Programs

EKPC is concerned about statements included on pages 66 and 67 of the October 6, 2011
Order relating to the DSM and energy efficiency program offerings of EKPC and its member
cooperatives, as well as the criticism that EKPC and its member cooperatives have not adopted a
DSM surcharge. The Commission noted: "

The Commission also believes that it is appropriate to express its concern that Big

Rivers and EKPC and their member-cooperatives have not adopted a DSM

surcharge. Although the testimony in this proceeding and other documents

provided by the cooperatives indicate their support of energy efficiency, the menu
of DSM and energy efficiency programs they offer does not meet the diversity of

B J1d at 66.



programs or the level of commitment shown by the IOUs. The Commission

recognizes the negative impact that reduced sales may have, especially for the

distribution cooperatives. The testimony of Fleming-Mason’s President and CEO
clearly explains the negative financial impact of reduced sales. The Commission

also recognizes that the predominantly rural service territories of the cooperatives

may not lend themselves to the deployment of DSM and energy efficiency

programs as well as the service territories of the IOUs.

EKPC has reviewed the statute authorizing the DSM surcharge and would respectfully
suggest that the focus of KRS 278.285 on customer classes indicates this statute is oriented to
retail rather than wholesale operations. The statute also appears to have been designed from the
perspective of a vertically integrated, for-profit IOU rather than a member-owned, not-for-profit
cooperative. One of the factors to be considered in evaluating the reasonableness of a proposed
DSM program is whether the DSM program is consistent with the utility’s most recent long-
range IRP. The Commission’s IRP regulation specifically does not apply to the member
distribution cooperatives of EKPC. While sharing the same concerns as the IOUs over the
recovery of the costs of DSM programs and net revenues from lost sales, the member-owned
distribution cooperative does not require incentives designed to provide financial rewards to
encourage the implementation of cost-effective DSM programs. The member-owned
distribution cooperatives respond to the needs of its member-consumers when implementing
DSM programs.

In response to the Commission Staff’s first data request, EKPC indicated its current
preference to recover DSM-related costs through base rates rather than through a DSM

surcharge. EKPC also stated, “While recognizing that the surcharge via KRS 278.285 is an

option available for cost recovery, EKPC understood it could choose the cost recovery option it



believed most appropriate.”'* However, this point was not addressed by the Commission in its
discussion on pages 66 and 67 of the October 6, 2011 Order.

EKPC has reviewed the data responses provided by the four IOUs in this proceeding
concerning the offered electric DSM programs and the associated savings from the programs."”
EKPC has compared those responses with its own'® and believes such a comparison shows that
EKPC and its member cooperatives offered as many programs as the IOUs and reported savings
from those programs on par with the I0Us. The Commission provided no analyses or
comparisons of the evidence submitted in this proceeding by the IOUs and EKPC and its
member distribution cooperatives to support the Commission’s conclusions concerning program
diversity and level of commitment. There is also no explanation as to whether the program
diversity and level of commitment “benchmarks” were based on one IOU or a blending of the
four IOUs. Finally, EKPC is puzzled by the Commission’s criticism of a perceived lack of
program diversity when compared to the IOUs, while in the same paragraph it acknowledges that
“the predominantly rural service territories of the cooperatives may not lend themselves to the
deployment of DSM and energy efficiency programs as well as the service territories of the
10Us.”"

EKPC requests rehearing and asks the Commission to review the statements and
conclusions expressed on pages 66 and 67 of the October 6, 2011 Order and provide clarification
as to how conclusions concerning the diversity of programs and the level of commitment of

EKPC and its member cooperatives when compared to the IOUs were determined.

'* Response to the Commission Staff’s First Data Request, filed March 30, 2009, Item 42, page 1 of 2.

'> Response to the Commission Staff’s First Data Request, filed March 30, 2009, Item 24 for Duke Energy
Kentucky; Item 66, page 2 of 2 for Kentucky Power Company; and Item 86 for Kentucky Utilities Company and
Louisville Gas and Electric Company (combined response for the two utilities).

'® Response to the Commission Staff’s First Data Request, filed March 30, 2009, Item 43(a).

"7 Order of Commission, October 6, 2011 at 66-67.
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WHEREFORE, EKPC respectfully applies to the Commission to grant its request for

rehearing, consider the matters raised herein, and clarify the Commission’s Orders where

appropriate.

This g&ﬁd/ay of October 2011.

Respectfully submitted,

\aste Baund o b\

Mark David Goss

Frost Brown Todd LLC

250 West Main Street

Suite 2800

Lexington, KY 40507-1749
(859) 231-0000 — Telephone
(859) 231-0011 — Facsimile

Counsel for East Kentucky Power Cooperative, Inc.

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was served by U.S. Mail,

postage prepaid, on October A 8 2011 to the following:

Allen Anderson

South Kentucky RECC

P. 0. Box 910

925-929 North Main Street
Somerset, KY 42502-0910

John B. Brown

Chief Financial Officer, Treasurer
Delta Natural Gas Company, Inc.
3617 Lexington Road
Winchester, KY 40391

Lonnie E. Bellar

Vice-President — State Regulation
Kentucky Utilities Company

220 West Main Street

P. O. Box 32010

Louisville, KY 40202

Paul G. Embs

Clark Energy Cooperative, Inc.
P. O. Box 748

2640 Ironworks Road
Winchester, KY 40392-0748
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Larry Hicks

Salt River Electric Cooperative Corp.
111 West Brashear Avenue

P. O. Box 609

Bardstown, KY 40004

Robert Marshall

East Kentucky Power Cooperative, Inc.

4775 Lexington Road
P. O. Box 707
Winchester, KY 40392-0707

Lonnie E. Bellar

Vice-President — State Regulation
Louisville Gas and Electric Company
220 West Main Street

P. O. Box 32010

Louisville, KY 40202

Carol H. Fraley
President and CEO
Grayson RECC

109 Bagby Park
Grayson, KY 41143

James L. Jacobus

Inter-County Energy Cooperative Corp.

1009 Hustonville Road
P. Q. Box 87
Danville, KY 40423-0087

Mark Bailey

President/CEO

Big Rivers Electric Corporation
201 Third Street

P. O. Box 24

Henderson, KY 42420

Judy Cooper

Manager, Regulatory Services
Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P. O. Box 14241

Lexington, KY 40512-4241

Kerry K. Howard
Licking Valley RECC
P. O. Box 605

271 Main Street

West Liberty, KY 41472

Hon. Dennis G. Howard, 11
Assistant Attorney General

Office of the Attorney General
Utility & Rate Intervention Division
1024 Capital Center Drive

Suite 200

Frankfort, KY 40601-8204

Todd Arnold

Duke Energy Kentucky, Inc.
139 BEast Fourth Street, EX 400
Cincinnati, OH 45202

Sharon K. Carson

Finance & Accounting Manager
Jackson Energy Cooperative
115 Jackson Energy Lane
McKee, KY 40447

Robert Hood

Owen Electric Cooperative, Inc.
8205 Highway 127 North

P. O. Box 400

Owenton, KY 40359

Mark Martin

Atmos Energy Corporation
2401 New Hartford Road
Owensboro, KY 42303-1312

Mike Williams

Blue Grass Energy Cooperative Corp.
P. O. Box 990

1201 Lexington Road

Nicholasville, KY 40340-0990

Ted Hampton

Cumberland Valley Electric, Inc.
Highway 25E, P. O. Box 440
Gray, KY 40734

Hon. Michael L. Kurtz

Kentucky Industrial Utility Consumers
Boehm, Kurtz & Lowry

36 East Seventh Street

Suite 1510

Cincinnati, OH 45202
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Debbie Martin

Shelby Energy Cooperative, Inc.
620 Old Finchville Road
Shelbyville, KY 40065

Barry L. Myers

Manager

Taylor County RECC

100 West Main Street

P. O. Box 100
Campbellsville, KY 42719

Michael L. Miller

President and CEO

Nolin RECC

411 Ring Road

Elizabethtown, KY 42701-8701

Bill Prather

Farmers RECC

504 South Broadway

P. O. Box 1298

Glasgow, KY 42141-1298

G. Kelly Nuckols

Jackson Purchase Energy Corporation
2900 Irvin Cobb Drive

P. O. Box 4030

Paducah, KY 42002-4030

Mark R. Overstreet

Counsel for Kentucky Power
Stites & Harbison PLLC

421 West Main Street

P.O. Box 634

Frankfort, KY 40602-0634

LEXLibrary 0000191.0563827 487551vl

Burns E. Mercer

Meade County RECC

P. O. Box 489

Brandenburg, KY 40108-0489

Christopher S. Perry
Fleming-Mason Energy Corporation
P. O. Box 328

Flemingsburg, KY 41041

Sanford Novick
President and CEO
Kenergy Corp.

3111 Fairview Drive
P. O. Box 1389
Owensboro, KY 42302

Gregory Pauley
American Electric Power
101A Enterprise Drive
P. O. Box 5190
Frankfort, KY 40602

David A.Estepp
President/General Manager
Big Sandy RECC

504 11" Street

Paintsville, KY 41240-1422
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COMMONWEALTH OF KENTUCKY
FRANKLIN CTRCUIT COURT
DIVISION NO. J
CIVIL ACTION NO, R0-CI-00798

COMMONWEALTH OF KENTUCKY, RBX REL,

PREDERIC J. COWAN, ATTORNEY GENERAL, ET AL, PLAINTIPFS
FiLt D
vs, ORDER o, \
sou Lo 19

PUBLIC SERVICE COMMISSION R gLyl
OF KENTUCKY, ET AL, FW"NIS\‘“&A%@MM‘L, o PEEENDANTS
kkk  huw ;Jl\i\ubc

This ocage arose when the Kentuaky Publlc Service
Commiggion (PBC) idsued prelimlnary draft guldeliinas in
Administrative <Case No. 331 which would, if implemented,
allow utilities to submit Jnformation in a rate case using a
forecantad test period. The P8¢ invited comments on the
draft guidelines, Utilities and consumer groups fllad
aormmants gnd participated in a public forwn ooncerning the
issues 1in Case No. 331, Plaintiffs in thise action
participatad in the comment procedure and obhjected to the
future test period method, On August 27, 1990, the P8C
issued an Interim Order adopting guldelines set out in the
draft guidellines for f£iling a rate dase based on a future
tegt perlod. Thase guldelines encompags sowa fifty-seven
pages of material, Prior to such Order, on March 19, 19%4,
Columbla Gas of Kentucky filed a Notice of Intent to F£lle
for a rate Iinoreases pursuant to KRS 278.180, utilizing the
draft guidelines in Case No. 331, On May 16, 1990, the

Plaintififs f£1lled this actlon f£or Review and Complalint for

Exhibit 1
Page 1l of 5
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Writ of Prohibltion, pursuant to KRS 278,410, asserting that
the Defendant could not egtablish thls new poliay by ispulng
an adminjgtrative order. PRlaintiffs assert that Nefendants
had to follow the regulatory procesg as established in
Chapter 134 of the Kentucky Revised Btatutes. Plalntiff's
motion for restralning order and/or writ of prohibition was
overrxuled by thie Court on aAugust 21, 1890, Under XRS
278.410(1), this Court may set aslde the érder only on the

grounds that 1t is “unlawful or unreasonable.! Com, ex rel,

Stephens v. South Central Bell Telephone Co., Ky., 545

$.W.2d 927, 931 (1876). Upon submigsion of actlons brought
undey KR8 278,410, thisg Court shall enter a Judgment “either
sustaining the order of the Commission or setting 1t aazidae
ox vacating it in whole or in part, or medifying it, or
remanding it to the Commlgsion with instructione.® KRS
278,450,

The Commission Qerives its power to issue orders
from KRS 278.,040(3), which states:

The Commisslon way adopt, in keeping with

KRS Chapter 13A, reasonahle regulatlons to

implepant the provisions of KRE Chapter 278,

The pertinent section of Chapter 13A, KR8
13Aa,.020¢6), reads:

No adwinistrative body ghall lzsue shandards

or by any othey means isgsue a decument of any

type where an administracvive regulation is

raguired or authorizad by law.
KR 13A.0L0(2) dafines an Administratlve Regulation as:

A statement of general applloability

promulgated by an administratdve body that
implements, interprets, or proscribes law
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oxr policy, or deserxlbes the organization,
procedure, or pragtloe yequlrements of any
adwinistrative body.

KRS  132.010(2)(k) a&also contalns an exception to the
definition of administrative remedies £or VYdeclaratory

rulingsg, but provides no definition of the term within the

statuta,
KRS 134,100 provides that:

Any admlnistratlive body which la empowered
to promulgate adminiatrative regulationa
ghall, by administrative ragulatlon
presoribe ., . « {1) Bach statement of
general applicability, pollicy, procsedure,
nemorandum, or eother form of actlon that
implements; interprets; prescribea law

ox policy; describes the organization,
proacedurd, or practice regqulrements of
any adminigtrative body., (Emphasig added)

The Defendantsy argue that the Order No. 331 did
not. have to be promulgatad through the adminlstrative
regulationg procesg established in KR3 Chapter'13h bevausge
1) it is not a statement of genaral appllaability; and 2) it
falls wilthin the '"declaratory wulings" exclusion. They
charagterize the order as merely aetbting out a "rate-making
methodology."  They further oontend that the PSC needs
"flexibility" in addresgsing each partioular case, and the
Order is a ‘prass release" or “oheoklist" which will give
the PSC that flexibility. Defendants clte faderal cases and
cases Lrxrom other states for the proposition that "general
statemente of polloy" do not nead to run the gauntlat of
adminlestrative regulatory proasdurs,

Order No, 331, by lts own terms, ls applicable to

"all  utllitles under the Commiasion’s  jurisdiction.®
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Appendix A to Order No, 331 of the R8¢, p. 1, Addii:ionally,
as the Defendant PSC emphasized in oral argument, any
utlility may apply under the new Elling reguirements Lf they
o ¢hoose, even though the PSC advised through Order No. 331
that sueh a method may not ba "cost efflolent or advisable
for the majority of esmall or medium-sized utilitles.V
App. A, Pp. 2. It 45 apparent that Order No. 331 lg a
Tgtatemant of ¢eneral appllicabdility.! additionally, the
Order falls neatly within the gtatutory definition of a
regulation, ag it inplements the new polloy of the P8C of
allowing the future btest period method and describes the
procaedures that appllecants will need to use to obtain the
P8C's approval.

This order is olearly a "regulation" as defined in
KRS 13A.020(2), and as such, the PSC was ragulred to observe
proper procedures in oreating the regulation, To  label
order No, 331 a 'dealaratory ruling' deoes not alter its
ragulatory character. Even though KR8 278.190{1) "affordi{s]
the PSC broad disaretion in factors te ha <¢onsidered in
rate~making,"” when the agenqy creates statements of general
applicability which establigh new policy and set out
procedures o Dbe followed, 1t wmust observe propar

procedure, Natlonal-gouthwire Alumipum Corporation v. Big

Rivers Rlegtria, Xy, App., 78% 8.w.2d 503, 512 (1990).

Regulatory procedure, especinlly in the case of the PSC,
must. ba utilized 1n order that the public remains fully
apprigsed of the policies and activities of tha agency.
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While the Court recognlzes the PS8C'E  interest In
egtablighing Ycage~by-cgase" rate-making, the interest of thae
public in rates which are "falr, Just, and veagonable! is
egqually compelling, and will net bhe overlocked for
convenienca., KRS 278.030(1). A% the caze 1la regolved by
examinatlon of thig igsue, it is unnecesgary to look to the
modifloatlon argumant of the Plalntiffs under KRS 13A.130,

Therefore, the action of the BSC in promulgating
the Order No. 331 was oontrary to KRS 13A,010, KRS
132,120{(6), and KRS 278,040(3), and is void.

Based upon the foregolng and haing otherwise
falrly and fully adviged this Court does hereby ORDER and
DECLARE:

That the Order of the Public sService Commission in
Cage No, 331 ig veold and held for naught.,

This is a f£inal and appeslable Order and there im
no just reason for delay.

Entered this _Jo&h  day July, 1991,

OB,

» ALBRO, OJUDGE
CIRCUIT COURT
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