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COMMONWEALTH OF KENTTJCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In tlie Matter of: 

CONSIDERATION OF THE NEW FEDERAL 
STANDARDS OF THE ENERGY INDEPENDENCE ) CASE NO. 
AND SECURITY ACT OF 2007 1 2008-00408 

1 

EAST KENTUCKY POWER COOPERATIVE, INC. ’S APPLICATION FOR 
REHEARING OF COMMISSION’S ORDER OF OCTOBER 6,201 1 

Comes now East Kentucky Power Cooperative, Inc. (“EKPC”) pursuant to KRS 278.400, 

aiid 807 KAR 5:OOl Section 4, and malm application to tlie ICeritucky Public Service 

Coiiimission (“Co~iiiiiissio~~”) for relieariiig and clarification of its Order of October 6, 20 1 1 

entered in this proceeding. Specifically, EKPC seeks clarification or inodificatioii of five items 

described below. 

Applicability of PURPA and EISA 2007 to EKPC 

In its October 6, 201 1 Order tlie Comniissioii notes that not all of Kentucky’s 

jurisdictional electric utilities are subject to the Public Utility Regulatory Policies Act of 1978 

(“PURPA”) or to the new P‘IJRPA standards set forth in the Energy Independence aiid Security 

Act of 2007 (“EISA 2007”),’ aiid that EKPC and several of its iiieiiiber distribution cooperatives 

are not subject to tlie staiidards as set forth in EISA 2007.2 The Commission lists the electric 

utilities that are not subject to PURPA which includes EKPC arid eight of its iiieiiiber 

distribution cooperatives.3 On page 4 of the October 6, 20 1 1 Order the Commission 

acknowledges that while some of tlie electric utilities are not subject to PURPA, tlie 

Order of Commission, October 6, 201 1 at 2. 
Id. 
IL!. at 3. 
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Coinmission’s Order initiating tliis adiiiiiiistrative case inade all jurisdictiorial electric utilities 

parties to tlie proceedi~ig.~ 

On page 10 of tlie October 6, 201 1 Order tlie Commission states: 

In this adiniiiistrative proceeding, tlie Coinmission addresses each iiew 
PURPA standard and tlie one noli-PTJRPA standard. The four PURPA standards 
relating to Integrated Resource Planning, Rate Design Modifications to Promote 
Energy Efficiency Investments, Consideration of Smart Grid Investnieiits, and 
Siiiart Grid Iiiforination, as well as tlie noli-PURPA waste energy standard, apply 
to all tlie iurisdictioiial electric utilities that were made parties to this proceeding. 
(emphasis added) 

EJCPC believes that tlie portion of tliis statement whicli makes tlie four PURPA standards and the 

one non-PURPA standard applicable to all jurisdictional electric utilities contradicts tlie 

extensive discussion contained on pages 2 and 3 of the October 6, 201 1 Order. On the one halid 

tlie Coinmission’s Order clearly and correctly states that EKPC is not subject to PURPA aiid not 

subject to tlie standards set forth in EISA 2007, aiid on the other hand states that tlie four PURPA 

standards under consideration in this proceeding apply to EKPC. 

EKPC requests rehearing aiid asla that the Commission review tlie referenced statement 

from page 10 of tlie October 6, 201 1 Order aiid reconcile it with tlie Coinmission’s stateinelits 

contained on pages 2 aiid 3 .  

Iiicorporatioii of Additional Evidence into Record of New Administrative Case 

As noted on page 114 of tlie October 6, 201 1 Order tlie utilities that are parties to tlie 

proceeding agreed to discuss Smart Grid and Sinart Meter technology issues collaboratively. As 

part of this collaborative effort, tlie utilities of record (“Joint Parties”) submitted a report on 

March 25, 201 1 titled “Consideration of the New Federal Standards of tlie Energy Independence 

aiid Security Act.” Joint comments oil the March 25, 201 1 report were subsequeiitly submitted 

by the Attoriiey General (“AG”) aiid the Coiiiiiiunity Action Council for Lexington-Fayette, 

Id. at 4. 4 
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Bourbon, Hai-risoii aiid Nicliolas Counties, Inc. (“CAC’). Tlie Commission stated on page 1 14 

tliat it believed it was appropriate to use tlie March 25, 201 1 report of tlie Joint Parties as well as 

tlie joint coiiiiiients regarding tlie report submitted by tlie AG and CAC as tlie basis for 

establishing another administrative case focusing solely on Siiiai-t Grid and Sniart Meter 

initiatives and to manage tlie collaborative effort. 

Ordering paragraph iiumber 5 on page 127 of tlie October 6, 201 1 Order states “A record 

of tlie efforts of tlie Smart Grid Collaborative, as detailed in the Coiiiniissioii Staffs iiiforrrial 

conference (“IC”) iiieiiio of November 2, 2009, Staffs IC ineiiio of February 19, 2010, and 

EON’S Joiiit Respoiise 011 belialf of tlie parties filed 011 April 29, 2010, sliall be incorporated into 

tlie record of tlie separate upcoming adiiiiiiistrative proceeding on smai-t grid issues.” This 

ordering paragraph fails to incorporate into tlie record of tlie new administrative proceeding tlie 

documents tlie Coinmission referenced on page 1 14 as tlie “basis” for establisliiiig the 

proceeding. 

EKPC requests rehearing aiid asla tliat tlie Coiiiiiiission review pages 114 and 127 of the 

October 6, 201 1 Order aiid clarify tliat tlie March 25, 2011 report by tlie Joint Parties titled 

“Consideration of tlie New Federal Standards of tlie Energy Iiidepeiideiice aiid Security Act,” 

aiid tlie joint comiiients of tlie AG aiid CAC regarding this report are also incorporated into tlie 

record of tlie upcoming administrative proceeding on sniait grid issues in order tliat tlie record in 

tlie case will be more fully developed to assist in its orderly consideration. 
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Adoption of Kentucky IRP Standard 

In its October 6, 201 1 Order the Comiiiissioii found it iinpractical to adopt tlie proposed 

EISA 2007 Integrated Resource Plan (“IRP”) Standard.’ Instead, tlie Coiiiiiiission stated that in 

recognition of the iiicreasiiig impoi-taiice of energy efficiency and in fui-ther recogriitioii of the 

authority granted by tlie applicable statutes aiid regulations, it had developed a Kentucky I W  

Staiidard wliicli sliall be adopted by all jurisdictional utilities. The Kentucky IRP Standard is as 

follows:6 

Each electric utility shall integrate energy efficiency resources into its plans and 
sliall adopt policies establishing cost-effective eiiergy efficiency resources with 
equal priority as other resource options. 

In each integrated resource plan, tlie subject electric utility sliall fully explain its 
coiisideratioii of cost-effective eiiergy efficieiicy resoiirces as a priority resource 
as required by regulation. In each certificate case, tlie subject electric utility sliall 
fully explain its consideration of cost-effective energy efficiency resources as a 
priority resource. 

In each rate case, the subject electric utility shall ftilly explain its coiisideration of 
cost-effective energy efficieiicy resources and tlie impact of such resources on its 
test year. 

Requirements for the tliree proceedings referenced in tlie Kentucky IRP Standard are detailed in 

tlie following administrative regulations: 807 KAR 5:058 for IRPs, 807 KAR 5:OOl Section 9 

for Certificates of Public Coiiveiiieiice and Necessity (“CPCN”), aiid 807 KAR 5:OOl Section 10 

for rate cases. 

EKPC does not object to tlie provisioiis of tlie Kentucky IRP Standard per se. However, 

it is conceiiied with tlie iiiariiier in wliicli tlie Kentucky IRP standard was created and questions 

whether it is lawful to establish requirements for all jurisdictional utilities tlirougli an Order. 

Id. at 24. 
‘ I d  at 24. 
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EKPC believes a previous court decision requires that tlie establislirneiit of such requirements 

must be done through the administrative regulation process. 

In its April 27, 1990 Order in Administrative Case No. 3317 tlie Coriiniissioii approved a 

set of guidelines on an interim basis for use by any utility tliat subiiiitted a tiinely motion to 

utilize a forecasted test period. Tlie Coimiiission’s April 27, 1990 Order was appealed by the 

Keiituclty Attorney General to tlie Franltliii Circuit Coui-t on May 18, 1990.’ On July 10, 1991 

tlie Fraiiltliii Circuit Court entered an Order wliicli deteiiiiiiied tliat tlie April 27, 1990 Order of 

the Commission “. . . falls neatly within tlie statutoiy definition of a regulation, as it implements 

tlie new policy of tlie PSC of allowing tlie future test period method arid describes tlie procedures 

tliat applicants will need to use to obtain tlie PSC’s appro~a l . ”~  Tlie Franklin Circuit Court 

further determined tliat tlie April 27, 1990 Order was “. . . clearly a ‘regulation’ as defiiied in 

KRS 13A.010(2), and as such, tlie PSC was required to obsei-ve proper procedures in creating tlie 

regulation.”” The Fraiiltliii Circuit Coui-t held tliat the Commission’s action in promulgating tlie 

April 27, 1990 Order in Adiiiiiiistrative Case No. 331 was contrary to I(RS 13A.010, KRS 

13A.120(6), and KRS 278.040(3) and was void.” There was no fui-tlier appeal of the Fraiiltliii 

Circuit Court’s decision. 

Tlie Kentucky IRP Standard as presented 011 page 24 of tlie October 6, 2011 Order 

appears to be a similar circumstance. Tlie Coniniission lias required adoption of tlie Kentucky 

IRP Staiidard by “all jurisdictional utilities.” The Kentucky IRP Standard is a statement of 

policy and deliiieates liow tliat policy is to be implemented. Fui-tlier, tlie Kentucky IRP Standard 

Administrative Case No. 3.3 1, An Investigation of Appropriate Guidelines for Filing Forecasted Test Periods. This 
proceeding preceded the aiiieiidiiient of KRS 278.190 and the creation of KRS 278.192 in 1992 which established 
the option of a forecasted test period for rate cases. 

Coinmonwealtli of Keiituclgi, ex rel. Frederic J. Coiiiaii, Attorney Gerzeral, et al. v. Public Service Comnzissioii, 
Civil Action No. 90-CI-00798, Division No. 1, Franklin Circuit Court. 

J u I ~  10, 1991 Order of Franklin Circuit Court at 4. A copy of this Order is attached hereto as Exhibit 1 ~ 

Id. at 5 .  
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prescribes additional requirements to be performed as part of three proceedings already covered 

by existing administrative regulations. 

EKPC respectfully subriiits that in light of tliis Fraiilcliii Circuit Court decision the 

Coiriiiiissioii cannot require tlie adoption of tlie Kentucky IRP Standard by tlie jurisdictional 

utilities through a Commission Order. Tlie adoption of tlie Kentucky IRP Standard requirements 

should be accoinplislied by establisliiiig new administrative regulations or aineiiding tlie existing 

administrative regulations governing IRPs, CPCNs, and rate cases. EKPC therefore requests 

rehearing and asla that tlie Coinmission examine its decision to require the adoption of a 

Kentucky IRP Standard by Order in light of tlie liolding in tlie J ~ l y  10, 1991 Fraiilcliii Circuit 

Court decision and modify its October 6, 20 1 1 Order in tliis proceeding accordingly. 

In tlie everit tlie Comiiiissioii denies rehearing on this issue, EKPC believes a clarification 

of the October 6, 201 1 Order is still required concerning tlie Kentucky IRP Standard. Ordering 

paragraph number 7 on page 127 of tlie October 6, 201 1 Order states “Tlie Kentucky IRP 

Standard set forth lierein shall be adopted by eacli jurisdictional electric generating utility.” 

(emphasis added) Likewise, ordering paragraph number 8 on page 128 of tlie October 6, 201 1 

Order states “Witliiii 30 days of tlie date of tliis Order, eacli jurisdictional electric generating 

utility shall submit a stateinelit to the Commission indicating its adoption of tlie Kentucky IRP 

Standard.” (emphasis added) 

Ordering paragraph numbers 7 and 8 appear to recognize that tlie Commission’s IRP 

regulation, 807 KAR 5958 Section 1 is not applicable to distribution cooperatives organized 

under KRS Chapter 279. However, at page 24 of the October 6, 201 1 Order tlie Coiiiniissioii 

states that tlie Kentucky IRP Standard shall be adopted by all jurisdictional utilities. 
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EKPC requests rehearing and aslts that tlie Coniiiiissioii review ordering paragraph 

numbers 7 and 8 arid page 24 of tlie October 6, 201 1 Order and clarify tliat the adoption of the 

Kentucky IRP Standard is required oiily of tlie jurisdictional electric generating utilities. 

Adoptioii of Siiiart Grid Investnieiit Standard 

In its October 6, 201 1 Order the Coiiiiiiission states:I2 

Although adoption of tlie standard does iiot require investment in Smart 
Grid tecliiiology or infrastructure, the Coiiiiiiission believes tliat adoptioii of tlie 
EISA 2007 Siiiart Grid Iiivestineiit Standard is appropriate in that it will require 
tlie electric utilities to investigate and coiisider Sniai-t Grid teclinology and 
infrastructure as part of their investmelit decisions. Tlie Coiiiiiiission, therefore, 
has determined that tlie jurisdictional electric utilities sliall adopt tlie EISA 2007 
Sriiai-t Grid Iiivestiiieiit Standard. 

EKPC lias two concerns about tlie adoption of tlie Siiiart Grid Investment Standard. First, 

as previously discussed in tliis application for rehearing, tlie Coiiiiiiission noted on page 2 of the 

October 6, 201 1 Order that EKPC and several of its nieinber distribution cooperatives were not 

subject to tlie standards in tlie EISA 2007 such as tlie Sniai-t Grid Iiivestnieiit Standard. 

Therefore, it is not clear to EKPC how tlie Cornmission caii require adoption of the EISA 2007 

Siiiart Grid Iiivestineiit Standard. Second, and more iiiipoi-taiitly, EKPC respectfully submits that 

in liglit of tlie July 10, 1991 Fraiiltliii Circuit Couit decision coiicei-niiig Administrative Case No. 

33 1 , tlie Commission cannot require tlie adoption of tlie Siiiart Grid Iiivestineiit Staiidard by tlie 

jurisdictional utilities through a Commission Order. Tlie points detailed previously in the 

discussion of tlie Kentucky IRP Standard are equally applicable to the Smart Grid Investmelit 

Standard. EIUPC tlierefore requests relieariiig and asks tliat the Coniiiiissioii exaiiiine its decision 

to require tlie adoption of tlie Smart Grid Iiivestineiit Standard by Order in liglit of tlie provisions 

of tlie July 10, 1991 Fraiiltliii Circuit Court decision and modify its October 6, 201 1 Order in tliis 

proceeding accordingly. 

'' Order of Commission, October 6, 20 1 1 at 1 14. 
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In tlie eveiit tlie Coiiiiiiissioii denies rehearing oii this issue, EKPC believes a clarification 

of the October 6, 201 1 Order is still required concerning the Smart Grid Iiivestiiient Standard. 

Ordering paragraph number 10 oil page 128 of tlie October 6, 201 1 Order states “Within 30 days 

of tlie date of this Order, each jurisdictioiial electric geiierating utility shall submit a statement to 

tlie Commission iiidicatiiig its adoption of tlie Smart Grid Investiiieiit standard as set forth iii 

EISA 2007.” (emphasis added) Tliere appears to be a coiiflict between tlie statement or1 page 24 

and ordering paragraph iiuniber 10 in the October 6, 20 1 1 Order. Sirice the Cornmission on page 

100 of tlie October 6, 201 1 Order acknowledges that tlie basic coinpoiieiits of a Sniart Grid 

include both transmission aiid distribution equipiiieiit aiid technologies, it is not clear from tlie 

Order whether tlie Commission iiiteiids tliat the Siiiai-t Grid Iiivestrneiit Standard should apply to 

all jurisdictional electric utilities or only tlie generating utilities. 

EKPC requests relieariiig aiid asks that tlie Commission review its discussion of tlie 

Smart Grid Investiiieiit Standard and ordering paragraph number 10 in tlie October 6, 201 1 Order 

aiid clarify which jurisdictiorial electric utilities are required to adopt the Smart Grid Investment 

Standard. 

EKPC and Member Cooperatives’ Commitment to DSM aiid Energy Efficiericy Programs 

EKPC is coiiceiiied about stateinelits included on pages 66 and 67 of tlie October 6, 201 1 

Order relating to the DSM aiid energy efficieiicy program offeriiigs of EKPC aiid its iiieinber 

cooperatives, as well as the criticism that EICPC aiid its member cooperatives liave iiot adopted a 

DSM surcharge. The Coniiiiission noted: j 3  

The Commission also believes that it is appropriate to express its coiicerii that Big 
Rivers and EKPC aiid their nieiiiber-cooperatives have iiot adopted a DSM 
surcharge. Altliougli the testinioiiy iii this proceeding aiid otlier docuineiits 
provided by the cooperatives indicate their suppoi-t of energy efficiency, tlie ineiiii 
of DSM and energy efficiency prograrris tliey offer does iiot meet the diversity of 

” Id. at 66. 
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programs or the level of coiiiiiiitiiieiit shown by the IOIJs. The Coiiiiiiissioii 
recognizes the negative impact that reduced sales may have, especially for the 
distribution cooperatives. The testimony of Fleming-Mason’s President and CEO 
clearly explains tlie negative financial impact of reduced sales. The Coinmission 
also recognizes that tlie predoiiiiiiaiitly rural service territories of tlie cooperatives 
may not lend theniselves to the deployment of DSM and energy efficiency 
programs as well as the service territories of the IOUs. 

EKPC has reviewed tlie statute authorizing tlie DSM surcharge aiid would respectfully 

suggest that tlie focus of KRS 278.285 on customer classes indicates this statute is oriented to 

retail rather than wholesale operations. The statute also appears to have been designed froiii tlie 

perspective of a vertically integrated, for-profit IOIJ ratlier than a member-owned, not-for-profit 

cooperative. One of the factors to be considered in evaluating tlie reasonableness of a proposed 

DSM program is whether the DSM program is consistent with tlie utility’s niost recent long- 

range IRP. The Coniiiiissioii’s IRP regulation specifically does not apply to the ineniber 

distribution cooperatives of EKPC. Wliile sharing tlie same coiiceiiis as tlie IOUs over tlie 

recovery of tlie costs of DSM program aiid iiet reveiiues from lost sales, the member-owned 

distribution cooperative does not require iiiceiitives desigiied to provide financial rewards to 

eiicourage the implementation of cost-effective DSM programs. The member-owned 

distribution cooperatives respond to tlie needs of its iiieiiiber-coiisuiiiers when iiiipleineiiting 

DSM programs. 

In response to tlie Coiiiiiiissioii Staffs first data request, EKPC indicated its current 

preference to recover DSM-related costs through base rates rather than through a DSM 

surcharge. EKPC also stated, “Wiile recognizing that the surcharge via KRS 278.285 is an 

option available for cost recovery, EKPC understood it could choose the cost recovery option it 
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believed most appr~priate .”’~ However, this point was not addressed by tlie Coiiiniissioii in its 

discussion on pages 66 aiid 67 of tlie October 6, 201 1 Order. 

EKPC lias reviewed tlie data responses provided by tlie four IOUs in this proceeding 

concerning the offered electric DSM prograiiis aiid tlie associated savings from the programs. 

EJWC lias compared those responses with its owii“ and believes such a coiiiparisoii shows that 

EKPC aiid its ineiiiber cooperatives offered as inaiiy prograiiis as tlie IOTJs and reported savings 

from those program 011 par with tlie IOTJs. Tlie Commission provided no analyses or 

comparisons of tlie evidence submitted in this proceeding by tlie IOLJs aiid EKPC and its 

ineiiiber distribution cooperatives to support tlie Commission’s conclusions concerning prograin 

diversity aiid level of coniniitment. There is also 110 explaiiatioii as to whether the program 

diversity and level of coiiiniitiiieiit “bencliiiiarlts” were based 011 oiie IOU or a blending of tlie 

four IOUs. Finally, EKPC is puzzled by the Coniniission’s criticisin of a perceived lack of 

program diversity wlien compared to tlie IOUs, while in tlie same paragraph it acluiowledges that 

“the predoiiiiiiaiitly rural service territories of the cooperatives may iiot lend tlieinselves to tlie 

deployiiieiit of DSM and energy efficiency prograiiis as well as the seivice territories of tlie 

I O U ~ . ~ ~ ’ ~  

EKPC requests rehearing and asks the Commission to review tlie stateiiieiits and 

coiiclusions expressed on pages 66 aiid 67 of tlie October 6, 201 1 Order and provide clarification 

as to how coiiclusioiis concerning tlie diversity of prograins and the level of coiiiinitiiieiit of 

EKPC and its member cooperatives when compared to tlie IOUs were detenriiiied. 

Response to the Coininissioii Staff‘s First Data Request, filed March 30, 2009, Item 42, page 1 of 2. 14 

Is Response to the Commission Staffs First Data Request, filed March 30, 2009, Itein 24 for Duke Energy 
Kentucky; Itein 66, page 2 of 2 for Kentucky Power Coinpany; aiid Itein 86 for Kentucky Utilities Conipany and 
Louisville Gas and Electric Company (combined response for the two utilities). 

Response to the Commission Staffs First Data Request, filed March 30, 2009, Item 43(a). 
Order of Commission, October 6, 201 1 at 66-67. 

I 6  
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WHEREFORE, EKPC respectfully applies to tlie Cornniissioii to grant its request for 

rehearing, consider tlie matters raised herein, and clarify tlie Coinmission’s Orders where 

appropriate. 

ay of October 201 1. 

Respectfully submitted, 

Mark David Goss 
Frost Brown Todd LLC 
250 West Main Street 
Suite 2800 
Lexington, KY 40507- 1749 
(859) 23 1-0000 - Telephone 
(859) 231-001 1 - Facsimile 
Couizsel for East Keiztzicky Power Cooperative, Iizc. 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing was seived by U.S. Mail, 

postage prepaid, on October 2 8 ,201 1 to the followiiig: 

Allen Anderson 
South Kentucky WCC 
P. 0. Box 910 
925929 North Main Street 
Somerset, KY 42502-0910 

Lonnie E. Bellar 
Vice-President - State Regulation 
Kentucky Utilities Coiiipany 
220 West Main Street 
P. 0. Box 32010 
Louisville, KY 40202 

John B. Brown 
Chief Fiiiancial Officer, Treasurer 
Delta Natural Gas Coinpany, Inc. 
3617 Lexington Road 
Winchester, KY 40391 

Paul G. Embs 
Clark Energy Cooperative, Inc. 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY 40392-0748 
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Larry Hicks 
Salt River Electric Cooperative Corp. 
11 1 West Brashear Avenue 
P. 0. Box 609 
Bardstown, KY 40004 

Robert Marshall 
East Kentucky Power Cooperative, Iiic. 
4775 Lexington Road 
P. 0. Box 707 
Winchester. KY 40392-0707 

Lonnie E. Bellar 
Vice-President - State Regulation 
Louisville Gas and Electric Company 
220 West Main Street 
P. 0. Box 32010 
Louisville, KY 40202 

Carol H. Fraley 
President and CEO 
Grayson m C C  
109 Bagby Park 
Grayson, KY 4 1 143 

James L. Jacobus 
Inter-County Energy Cooperative COIF. 
1009 Hustoiiville Road 
P. 0. Box 87 
Danville, KY 40423-0087 

Mark Bailey 
President/CEO 
Big Rivers Electric Corporation 
201 Third Street 
P. 0. Box 24 
Henderson, KY 42420 

Judy Cooper 
Manager, Regulatory Services 
Columbia Gas of Kentucky, Iiic. 
2001 Mercer Road 
P. 0. Box 14241 
Lexington, KY 40.5 12-424 1 

Kerry K. Howard 
Licking Valley RECC 
P. 0. Box 605 
271 Main Street 
West Liberty, KY 41472 

Hoii. Dennis G. Howard, I1 
Assistant Attorney General 
Office of the Attoiiiey Geiieral 
Utility & Rate Interveiltion Division 
1024 Capital Center Drive 
Suite 200 
Frankfort, KY 40601 -8204 

Todd Arnold 
Duke Energy Kentucky, Iiic. 
139 East Fourth Street, EX 400 
Cincinnati, OH 45202 

Sharon K. Carson 
Filialice & Accounting Manager 
Jackson Energy Cooperative 
1 1.5 Jackson Energy Lane 
McKee, KY 40447 

Robert Hood 
Owen Electric Cooperative, Iiic. 
8205 Highway 127 North 
P. 0. Box 400 
Owenton, KY 403.59 

Mark Martin 
Atiiios Energy Corporation 
2401 New Hartford Road 
Oweiisboro, KY 42.303-1 3 12 

Mike Williams 
Blue Grass Energy Cooperative Corp. 
P. 0. Box 990 
1201 Lexington Road 
Nicholasville, KY 40340-0990 

Ted Hampton 
Cuinberland Valley Electric, Inc. 
Highway 2SE, P. 0. Box 440 
Gray, KY 40734 

Hoii. Michael L. Kurtz 
Kentucky Industrial Utility Consuiners 
Boehm, Kurtz & Lowry 
36 East Seventh Street 
Suite 1.510 
Cincinnati, OH 4.5202 
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Debbie Martin 
Shelby Energy Cooperative, Inc. 
620 Old Finchville Road 
Shelbyville, KY 40065 

Barry L,. Myers 
Manager 
Taylor County RECC 
100 West Main Street 
P. 0. Box 100 
Campbellsville, KY 427 19 

Michael L. Miller 
President aiid CEO 
Nolin RECC 
41 1 Ring Road 
Elizabethtown, KY 42701-870 1 

Bill Prather 
Farmers RECC 
SO4 South Broadway 
P. 0. Box 1298 
Glasgow, KY 42141-1298 

G. Kelly Nuckols 
Jackson Purchase Energy Corporation 
2900 Irviii Cobb Drive 
P. 0. Box 4030 
Paducah, KY 42002-4030 

Burns E. Mercer 
Meade County RECC 
P. 0. Box 489 
Brandenburg, KY 401 08-0489 

Christopher S. Perry 
Fleming-Mason Energy Corporation 
P. 0. Box 328 
Flemingsburg, KY 41 041 

Sanford Novick 
President aiid CEO 
Kenergy Corp. 
3 1 1 1 Fairview Drive 
P. 0. Box 1389 
Owensboro, KY 42302 

Gregory Pauley 
American Electric Power 
101A Enterprise Drive 
P. 0. Box 5190 
Frankfort, KY 40602 

David A.Estepp 
President/General Manager 
Big Sandy RECC 
SO4 11"' Street 
Paintsville, KY 41240-1422 

Mark R. Overstreet 
Counsel for Kentucky Power 
Stites &, Harbisoii PLLC 
421 West Main Street 
P. 0. Box 634 
Frankfort, KY 40602-0634 

Counsel for- East Kentiicky Power Cooperative, Irw. 
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O c t ,  21.  2011 10:57PM S l a t e  R e c o r d s  C e n t e r  flo, 3813 Pa 2 

COMMQNWEAXITH OF KENTUCKY 
FRANKLZN CXRCUYT COW?%' 

DIYlSZON NO. x 
CIVTL ACFEON NO, 90-CX-00798 

Thin O R R ~  R ~ Q H Q  when the. Kant;uclty Pub110 Service 

caitunissi~n (PEC) iestlad prclimlnory draft: guidclinss In 

Administrative Case Ha. 33k whiah would, if. fmglemanted, 

aLlow u t i l i t i e s  to submit: AnEoxrnation in a rake aase uaing a 

foreoaskbtl  test period. The PBC invitcxl comonta  on the  

draft: guidal.j,nea. UtiJ.lt;iss and conmmar groups E ilad 
uarhlneklts and pRrticipetm3 in a p u b l h  Ewwa uoncorrtisg the 

issues In Case No, 331, PLaintifPa i n  t h i a  aation 

puxtialpatad I n  t h c  co~nrnbnt procedura bnd objected to tha 

future t e s t  period method. on August: 27, 1990, the vsc 
issued an Tnt.erim Order adopting guidelines set: out i n  the 

draft; guLdelines for f i l i n g  a rote case based on 8 futuro 

t a s k  period, Thsao guidt:lincss anoompass m m e  fifty-seven 

pages o f  wi te r i a l ,  Prior ~ C I  such Order, or1 March 19, 1990, 

CoJ.lmbia Gas o f  Kentucky f i l e d  a NokLce of Snt@:nt fa f i l e  

f o r  a ruto iaarsase pursuant k0 XuiS 2 7 8 . 1 8 0 ,  Ut;il i ,zSng the 

d r a f t  p l d s l i n e 6  i n  C a w  Na, 3 3 1 ,  On May S G ,  1990, We 

Kkaih t i f fa  filed t h i s  aation $63: Review and Camplaint: for 
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Appendix A to Order No, 331 of the R G C ,  p,  1, Addikimially, 

as the Defendant PSC einphaukzad i n  o r a l  orgunlont, any 

u t i l i t y  may apply under tho naw filing requirsmant:# i f  tliey 

so cllowe, w e n  though the PSC actvisod *through Ordar No. 3 3 2  

that  such a method may nat be l lco~t :  eEElnl.ant o r  adviuablo 

for khe rnajvrity o f  ~rna l l  ox metllwn-sized utilities. I f  

APP. A ,  p a  2.  J k  i s  appurent: Chat; Order No, 3 3 2  $8 a 
llsCatemmt of genexal applluability . I t  Additiok,rszll2,y, the 

Order Ea13.s n e a t l y  wi th in  tlie atat t t tery definition of a 

r e g u l a t i o n ,  a~ it: imglcmcnta the new pcflioy of t h e  FSC of 

all.owfng the €uturtt  test period method and dascri.hss the 

procedures t h a t  t lpplicants w.i.11 need bo u ~ e  t a  obta in  the 

P6C 8 approval.” 

This order is alearXy a itregtllationtl as def ined in 

ms 1 3 A 1 0 1 0 ( 2 ) ,  and as suah, the PSC was mpuired t o  observe 

proper pxocedures ;In areaking kha regalation, To l s b a l  

order No, 3 3 1  a ‘declaratory ruling’ dotfa not alter its 

regulatory charac tor .  Evan though KRS 2711. I90 { 1,) “a2fordf~f 

tho PRC broad dimrstS,nn i n  fautors ko hs cronsidured i n  

rata-inaking , ‘I when ‘cht; agency areakes statements of genera3 

appljcakility which establish naw policy and set; out 

grocedurw 1 ; ~  be EoZlowsd, it: must; oksecve propar 

procaaurc , Na~!ional.-South~f$re A l u n l r t n ~ ~ _ _ C ~ ~ ~ ~ ~ a ~ ~ * n  v .. big 

g&g,S,a E:leatr$.a, KY. ~ p p . ,  785 ~ . W , 2 d  503, 512  ( z 9 9 a ) .  

Regulatory procedure, sspeci,all,y in the case of the Psc, 
musk be utilized I n  order khat the publin remains gul ly  

appriaad of the POlic( ie8 and a o t i v i t i s s  of the  agency, 
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