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VIA FACSlMILE AND 0VERNTGl.IT DELIVERY 
(502)564-3460 

Jeff DeRouen, Executive Director 
Kentucky Public Service Cominissioii 
2 1 I Sower Boulevard 
Frankfort, KY 40602 

Re: Case No. 2008-00335, Insight Phone v, Windstream 

Dear Mr. DeRouen: 

Attached is Insight Phone of Kentucky, LLC 's Brief in the above referenced 
matter. 

The filing office infamed me that 1 must fax a copy to the above number today, 
the deadline, and follow with XI overnight ddivery on Monday for the filing to be 
timely. 

Thank you for your consideration. 

Janice -21. Tlmior 

cc: Douglas F. Brent Mark R. Overstreet 
Stall, Keenon & Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
LooisviIle, KY 40202 
douglas.brent@skofinn.com moverstreel@stites.com 

Stites $e Habison PLLC 
421 West Main Street 
P.O. Box 634 
Frankfort, ICY 40602-0634 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE C( IMMISSION 

In the Matter of: 

FORMAL COMPLAINT FOR EMERGENCY RELIEF 

REQUIRE WINDSTREAM KENTUCKY EAST LLC ) CASE NO. 

) 
BY TNSIGHT ?HONE OF KENTUCKY, LLC Tc) 

AND WINDSTREAM KENTUCKY WEST, LL(: ) 2008-00335 
TO PROVlDE ACCOUNT NUMBERS WHEN 

AN ACCOUNT NUMBER FOR PORTS 

1 

1 
AUTHORIZED BY CUSTOMERS IF IT REQUIRES 

INSIGHT’S BRIEF IN SUPPORT OF ITS FORMAL COMPLAINT 

lnsight Phone of Kentucky, LLC (hereinaha “Insight Phone”), by counsel, 

hereby files this Brief in support of its petition to the Pablic Service Commission of the 

Commonwealth of Kentucky (hereinafter “Comllxission”) for an order requiring 

Windstream Kentucky East, LLC and Windstream Kcntuclcy West, LLC (hereinaficr, 

collectively “Windstream”) io either stop requiring acc ount numbers and passcodes .for 

ports or, if it requires account numbers and passcodes, tc I provide them om its Windstream 

Express interface when a c,ustomer has authorized Tiisigl rt to review the infomiation.. 

The Parties filed Stipulated Facts dong with vaiioils exhibits on Sanucy 4, 2010, 

in lieu of other prefiled testimony, for the sole purpose r l f  briefing the following issues: 

a, Whether Windstream may require acco\mt numbers andlor passcodes for 

access to Customer Proprietary Network Information (“CPNT”) and other 

material account information, and to yequest changes in service providers 

(e.g., port: requests); 
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b. Whether Windstrean innst provide Insight Phone with customer accomt 

numbers and/or passcodes when hsiglit Phone represents that the 

customer has authorized Insight Phone lo itccess his or hcr CPNI; and 

Whether Windstream must provide Insight Phone with customer freeze 

information when Insight Phone reprments h a t  the customer has 

authorized Insight Phone to access his or her CPNI. 

c. 

INTRODUCTION 

Insight Phone and Windstrean must interact with each other whenever a customer 

of one company ports a phone number to the other cornpny. Porting requires that certain 

customer information be shared between the cornpanim. At issue in this case are the 

unlawfiil procedures that Windstream forces Insight l’hone to use to pori customers, 

which creatc roadblocks to ports that are coiltray to stab: and €ederal law. 

FACTS 

The facts as stipulated by the parties are incorporated herein. In short, Congress 

and the Fed era1 Communications Coinmission (“FCc”) through the Tclecommunications 

Act of 1996, created a procedure wherein a telephone customer may switch telephone 

providers while retaining the same teleplione numbi?.. Such a procedme, known as 

“porting,” requires that the new telephone provider coi nmunicate with the old telephone 

provider. It is this communication that is at issue iii this case. W e n  Insight Phone 

coiiimunicates with Windstream in order to part a tekphonc ctistomer from Windstream 

lo Insight, Windstream’s actions violate federal md state Paw as well as thc 

Interconnection Agreements (“ICAs”) between the parties. 

P, 04 
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As indicated in the stipulated facts, Insight Phone and Windstream have two 

Interconnection Agreements (VX“) approved by this Comniission with identical 

Section 17 language which explic.itly states “Subject l o  applicable rules, orders, and 

decisions, Wiiidstrem will provide Insight Phone with access to Customer Proprietary 

Network Information (CPNI) for Windstream End User 3 upon Insight Phone providing 

Windstream a signed blanket Letter of Agency (LOA) for Windstream’s Customer of 

recard.” Section 17 reads as follows: 

17.0 Changes in Subscriber Carrier Selection 

17.1 Each Party will abide by applicable state or federal 
laws and regulations in obtaining End 1 Jser autl~orization 
prior to clianging End User’s Local Service Provider to 
itself and in assuming responsibility fir my applicable 
charges as specified in $258 (b) of the Telecommunications 
Act of 1996. Either Party shall mdce authorization 
available to the other Party upon reasonalde requests and at 
no charge. 

17.2 If an End User notifies eitlier Party thar the End User 
requests local excliange service, the Party receiving such 
request shall be free to immediately pro\ ide service to such 
End User. 

17.3 When an End User c1iangt.s or withdraws 
authorization, each Party will release Customer specific 
facilities in accordance with tIic Custornc:rs’ direction or the 
End User’s authorized agent. 

17.4 Subject to applicable rules, ordi-rs, and decisions, 
Windstream will provide Insight with iiccess to Customer 
Proprietary Network Infoniiation (CP& 1) far Windstream 
End Users upon Insight providing Windsbearm a signed 
blanlcet Letter of Agency (LOA) for Windstream’s 
Customer of record, based on Insight’s representation Mat 
subscriber has authorized Insight to obtain such CPNI. 

P, 05 

17.4.1 The Parties agrec thar. they will 
confom to FCC and/or stare regulations 
regarding the provisioning of C1’NI between 

3 



FEB-19-2010 FRI 04:44 PM PZGP 
__ __  _ ” _  -- - -“ - .- FAX NO, 5025840422 

the Parties, and regarding the use of that 
information by the requesting Party. 

17,4.2 The requesting Party will document 
End User permission obtained to receive 
CPNI, whether or not the End User has 
agreed to change Local Service I’roviders. 
For End users changing service from one 
Party to the other, specific End User LOAs 
may be requested by the Party receiving 
CPNZ rcquests to investigate slamming 
complaints, and for other reasons agreed to 
by the Parties. 

17.4.3 CPNI reqirests will be processed in 
accordance with thc following: 

17.4.3.1 For Customers with 
1-25 lilies: one (1) business 
day. 

17.4.3.3- For Customers with 
26+ lines: two (2) business 
clays. 

17.4.4 IF the Parties do not agree [hat Insight 
requested CPNI for a specific Eitd User, or 
that Windstream has erred in noc accepting 
proof of m LOA, the Parties may 
immediately request dispute re.:o$utian in 
accordance with General Ferms & 
Conditions, $9.0, Dispute Resolurion. 

17.5 Windstream will only accept an LOA far a Windstream. Customer of 
record. Insiglit may delegate its obligation to olitain written authorization 
from Windstream’s Customer of record to a thj rd p ~ r t y  only afier Insiglii: 
has provided Windstream a Letter of Agenay on Insight letterhead, and 
signed by an authorized 1iisiEF.t representative identifying the third party 
lime, a id  specific hnctions by state the thrd  party i s  authorked to 
perfonn on behalf of Insight. 

Uiider Section 17.4 of the ICA, Windstream is required to proGde Insight Phone 

with access to a customer’s CPNI based upon Insight’:< representation that ti10 subscriber 

4 
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has arrtliorized Insight to obtain such CPNX, provided In light has provided Windstream 

with a signed blanket Letter of Agency. Insight provided Windstream with a blanket 

Letter of Agency pursuant to the ICA on J a n u q  2, 2008 and Windstream has never 

indicated that the Blanlcet Letter of Agency provided is not sufficient. Windstrean 

maintains e graphic user interface called Windsnem Express for use by authorized 

telcphone service c a m a s  such as Insight Phone. When a Windstrean telephone customer 

authorizes Insight Phone to access tltc customer’s infoni iation, Insight Phone can access 

the infomiation electronically through Windstream Express. As a replaled carrier, and 

as per the ICA, Insight Phone is pennitted to acccs:, customer infomation through 

Windstream Express only if the customer has granted 11 isight Phone such autltorization. 

Section 17 af the ICA malcet; it clear thal the customer information Insight may access, 

will1 customer authorization, includcs CPNL CPNI as used in the ICA is defined in 47 

U.S.C. $2220(  1)(B) as iiichding “infonnatioii contiiined in the bills pertaining to 

telephone exchange service or telephone toll service recvived by a customer oi‘s carrier.” 

Once a customer authorizes Insight Phone lo access his or her information, 

Windstream is obligated to allow that access. However, Windsiream has created 

roadblocks to accessing a customer’s information through Windstream Express. 

Windstream now requires Insight Phone to input two ex troiicous pieces of inlbnnation to 

access the custoincr’s information through Windstrcmn Express: customer account 

numbers atid customer passcodes. These two pieces 01‘ infomation are not required for 

verirying h e  castoilier aid only serve to interfere with ihe port. Indeed, before 

Windstream began requiring customer account nunibel s and cm&xrvx passcodes, Insight 

Phone ported many customers with no dirficulty. Up uiitil August 1, 2005, Insight Phone 

5 
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was able lo port numbers by supplying Windstream vith n customer name, telephone 

number and zip code only. 

Customers typically do not know their account namber or passcodes; tlxrefore, to 

port a number they must eithcr find a Windstream bill or call Windstream to get the 

information. Indeed, Windstream ui-tilaterally created i-rlost customer passcodes in April 

2009, without customer request or prior authorization, and put them on one page of a 

rnultipage bill. On a different page entirely, in very sm.111 type, customers were told that 

the passcode will offer protection if an unauthorized third party attempts to change 

service providers. Customers do not need to access their passcodes, and may not even 

know it exists, unti1 they attempt to pori their number, rrt which time they leam that they 

have a passcode on their account and must locate their April 2009 bill to fii1d the 

password or, otherwise, must call Windstman to get t h :  passcode. If a customer is able 

to locate their April 2009 bill, included on Exhibit 3 to i,he Stipulated Facts, the passcode 

text is buried on on page 3 of a four page bill undcr n heading reading Windstrean 

Customer Message. The Customer Message includes a paragraph in very small type 

about ACH debit transactions, followed by another paragraph on the nationwide switch to 

digital television. The next paragraph contains a sales pitch for the DISH Network and 

then aiollicr paragraph which reads as follows: 

Good News! Effective April 2009 Windskcam is laiuicliing a new 
Custoiner Account Protection Plan (CAPP) to provide increased security 
to you. CAPP will help protect you against unauthorized changes or access 
to your account by requiring a specific passcode for a third party to change 
your service provider or access your accomit information. A CAW 
passcode has been assigned to your account and appears only on this bi’ 1. 

6 
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The new ~ ~ S S C Q ~ C  is contained on page 1 of the bill; and, there it is described as a PIN 

wllicli is necessary fix online billing. The description of the passcode is deceiving. 

Furthermore, Windstream continues to refuse to niake available to Insight Phone 

some customer account information despite Insight Phone having obtained the costomcr’s 

authorization. The withheld information is not proprietay to Windstream. For example, 

if Insight Phone has authorization from a custointx to view customer accomt 

information, Insight Phone should be allowed to view tile customer account ntimber or 

the customer passcode or whether the customer has a fieeze on the account. Windstream 

withholds this account information despite the customer‘s autlioiization to Insight Phonc 

to access their infannation. Xf Insight Phone attempts to port an account wiili B freeze, it 

must submit the port request and wait up to 24 hours f(6r Windstremi to accept or deny 

the port request. If there is 3 freeze, Insight Phone will only find out about it when the 

port request is denied. 

Windstream 113s argued that their withholding of certain custoiner account 

information, despite a carrier having obtained prior c u t (  )inM nuthoiization to access such 

information, is necessary to protect against slaniming. Hawever, because the phone 

service in question requires Insight Phonc ta visit each customer’s house to provide and 

install hardware, slamiiiing is not possible. In other wortis, liisight Phone cannot change a 

customer’s service from another provider without 3 cwitomer authorizing it. It is simply 

not possible for Insight Phone to activate plione servicc: without a ~ ~ s t o r n e r ~ ~  knowledge 

and agreement. Windstrem has never notified Insight of any valid slamming allegation, 

P, 09 

either before the account limber and passcode roadblocks were imposed or afier. 

7 



FED-19-2010 FRI 04:44 PM PZGP FAX NO, 5025840422 

Windstream’s roadbloclcs have no legitimalc bus [ness or operational purpose. An 

account number and passcode are not a business requirement to identify the customcr as 

proved by Windstream’s ability to port many numbers prior to creating the roadbloclcs. 

Instead, Windstream’s roadblocks iiiconvenience the customers who wish to cliange 

providers, force those costomers to call Windstrean %md allow Windstreani to begin 

impermissible retention marketing. 

ARGUMENT 

The dear goal of federal law is lo foster competition and allow custoiners to 

fi-eely move between teleplione companies. Windstream’s actions violate that the law by 

tlu-owing up roadblocks and ignoring a customer’s nuthorizatioiis for the release of their 

account infonnation. Windstrean has no right to verify that a custonier has authorized 

Insight Phone to act as it5 agent for the purpose of changing service providers. The ICAs 

in force between the two companies incorporate aid further the federal law and require 

Windstream to follow the customer instructioiis to poi2 numbers even if the customer 

instructions are communicated to Windstrean through the cii~torner~s authorized agent, 

Insiglii Phone. 

1. Federal Law Fosters Competition And Customer Mobility And Prohibits 
Rctention Marketing Efforts Upon Rcccipt of A Port Request. 

The FCC’s interpretation of the Telecommuiiiccttions Act is Both reasonable and 

controlling. The PCC has long recognized that, during the port process, the old telephone 

provider, such as Windstream, has mi incentive to intet fere with or delay the port to Uie 

new telephone provider if only to hold onto a customer ti little while longer. Futliermore, 

the FCC has recognized that when the new telephone p~ ovider contacts &e old telephone 

provider regarding a port, i t  must, as a practical matte), give thc old provider advanced 

8 
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notice of the carrier change. The old provider may try to take advantage of that advanced 

notice to begin retention marketing before the port occurs. Accordingly, the FCC 

established a mandatory porting interval and, pursuant to 4’7 U.S.C. 222(b), protected the 

infonnation of the impending port from being exploited ’by prohibiting retention 

marketing wliile the port is pending. 

A. I;Yindstsea~v Catznot Create Roadblocks to Cmpetition, and Customer Mobility 

The Telecommunications Act of 1 996 facilitates competition for local excliange 

services and requires incumbent local exchange c a r r i e ~  6 (“ILECs”) to intercoiuiect and 

exchange telephone traffic with competitors and to provide local number poriability 

allowing customms to continue using existing telephone numbers when switching 

providers. 47 U 3 . C  251. Indeed, one of thi: principal purposes of the 

Telecommunications Act of 1996 “is to stimulate ,:ompetition [in local telephone 

markets] -- preferably genuine, facilities-based cornlietition.” United $fates Telecoin 

ifssociatioir v. FCC, 359 F.3d 554, 576 (D.C. Cir. 2004) 

The FCC Ins long recognized that porting roadblocks thwart competition. “fn 

practical tcms, the benefits of competition will not be realized if new facilities-based 

entrants are unable to win customers fioni incumbent providers as a result of economic or 

operationo1 b.dnicrs.” Telephone Nirinher Portnbility, Sccand Report and Ordc!~, 12 FCC 

Red 12281 74 (1997). Quite simply, a new providcr cmnol port a number without the 

cooperation of the old provider and without giving the c4d provider advance notice of the 

upcoming change. Tlie FCC receiiily affirmed that “existing Coininission rules have 

inadc clear that providers cannot ui~reasonably obstruci or delay the porting proccss, for 

P. 1 1  
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example by deinanding far more infonnation than needed to l lf i l l  the reqt~est.’’ IFCC 

June 4, 2008, $mull E~l’ify Compliance Guide Local Numller Portability, DA 08-13 17. 

In that document the PCC explained that pcdabjlity requires easy to use 

proccdures, ‘‘Local number portability cannot be effective if the mecllaslisms used by 

providers to pori nuiiibers are so burdensome that tliey discourage use,” Id. Also, 

“Entities subject lo the Commission’s LNP [local 1iurnl)er portability] obligations inay 

not demand iiiformntion beyond what is required to validate the port request and 

accomplish the port.” Id. 

Under the federal porting procedures, a customei does not need to contact his/lier 

existing provider to request a iiumber port. That would create RII opportunity for the old 

provider to begin retention marketing. Instead, a nuniber port is slrictly a cnmer-to- 

carrier process. In this case, for example, Insight Phone as the new provider initiates a 

number port by submitting a local service request (“LSR”) to Windstream, the incumbent 

carrier. The LSR serves as a request to both port the cmtorner’s number and cancel the 

ciistorner’s current service. The LSR must contain infonnation needed to port the 

number. For example, Windstream cannot port a number without knowing the customer 

naine. Windstream, however, has methodically bcm requiring inore and more 

information for the LSR process not, because of any wlid business purpose, but because 

it wants to create a situation where the ciistoiner must call Windstream directly thereby 

allowing Windstream to attempt to retain the customer. Despite coiiducting nuiiierous 

ports successfully without either a customer account number or a passcode, Windstrean 

has iiow added both to the LSR process. 

P, 12 
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B. FCC 12equires Oily Informalion With A B~sirirss Pirrpose For Porting 

The FCC has long recognized that some infomiarian must be exchanged between 

carriers for a successhl port but that incumbent carrier!; may demand more information 

than required in order to obstruct the port. Telephoni Number Requiremenls for IP- 

Eiiablcd Services Providers; Local Niiinber Portability Porting Interval and ’C/nlidation 

Repiremenis; 113-Enabled Services: Telephone Mirnber Portability; .Mtmbering 

Resource Optimization, WC Docket Nos. 07-243, 07-244, 04-36, CC Docket Nos. 95- 

116, 99-200, Report and Order, Declaratory Ruling, Order on Remand, and Notice of 

Proposed Rulemaking, 22 FCC Rcd 1953 1 (2007) (“lleclaratory Ruling’). To ensure 

competition and number portability, the FCC has nderI that incumbents should require 

the minimum information needed to validate a customer request: 

Specifically, we clarify that no entities obligatzd to pravide LNP [local 
number portability] may obstruct or delay the porting process by 
demanding from the porting-in entity infonnation in excess of the 
minimum information needed to validate the customer’s recluest. 
Declaratory Ruling at 72 (emphasis added). 

The miniinum information needed to validate a customer’s port request requires that 

Windstrean only require information that fulfiIls t tie express business jmrpose of 

identifyliig the customer. Before August I ,  2008, Windstream performed hundreds of 

ports without requiring either customer account nmbers  or passcodes; therefore, 

Windstream does not need either customer account mmbers or passcodes order to 

validate a port request. 

In requiring information that it does not need, Windstream violates the law a d ,  

more importantly, violates the rights of ICentucky’s COI tsurners. Number portability exists 

to provide the user3 of telephone services to retain tlic-ir numbers. Declaratory Ruling at 

P, 13 
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731, The FCC has ruled that providers must facilitate a custoiiier’s port request. 

Declaratory Ruling at 713 1. Writing about VoIP providers, the FCC described t h ~  duty to 

facilitate as follows: 

By “facilitate,” we mean that the interconnected VoIP provider has m 
affirmative legal obligation to take all steps neces:;ary to initiate or allow a 
port-in or port-out itself or through its numbering partner on behalf of the 
interconnected VoIP customer (Le., the “user”). subject to B valid port 
requests, without weasonable delay or unreasonidle procedures that have 
the effect of delaying or denying porting of lhe number. Declaratory 
Ruling at 73 1. 

Windstream has failed in its duty to facilitate ports by requiring information that is not 

the minimum amount of information needed to validate the customer identification. Thc 

FCC has explained that a carrier that executes EL port “should be a neutral puty without 

any interest in the choice of carriers made by a subscriber.” hnplerneritation of the 

Subscriber Carrier Selectioll Clianges Provisions of the I‘elecommuiiicafions Act of 1996, 

14 FCC Rcd 1508, 1572 (1109). Erecting roadblocks to a port is hardiy the nction of a 

neutral party. 

Windstream may fulfill its duty to ,facilitate in o m  of two ways (1) it CUI return to 

the validation process it followed pnor to August 1, 2008, or (2) it can make the 

idormaiion it requires available to Insight Plione on \Yindstean Express. To request a 

port 011 behalf of a customer, Insight Phone must obtaiti authorization fiom the customer 

which it does by obtaining agreement to the following language (attached as Exhibit 4 to 

the Stipulated Facts): “My Signature below authorizes Xibsight Phone 2.0, or its designated 

agent, to access my existing account records from my local telephone company to process 

my order.” With this authorization, Windstream has no right to keep Insight Phone from 

obtaining B customer account number or pssscode. Thxe  is no need for the customer to 

12 
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call Windstream directly for the information. If Windstrc:am has a procedure tc provide 

such information when the customer cdls and requests il, then Windstream has no legal 

justification from failing to deliver the same information to Insight Phone. Porting does 

not rcquire a customer to contact the incumbent; tlie new carrier obtains the customer’s 

authorization and then makes the contact on behalf oftlie customer. 

C. FCC Has Rejected Pasxodes As Used By Win, [stream As A Deferment To 
Compefitiorz. 

The account number now impermissibly recpired for ports by Windstremi may 

appear on each bill but tlie passcode appeared only once on the April 2009 bill at a time 

when it was of no use to Windstream customers. The passcode appeared on one pagc of 

the bill with a description that was unrelated to tlie actu.iI purpose of the code, while the 

purpose of the passcode was erroiieously explained in 9 poiiit type several pages later. 

That explanation states that the passcode’s purpose was to protect customers f?om 

~mautliorized changes to their accounts by third parties. The Sample April 2009 bill is 

attached at Exhibit 3 of the Stipulated Facts. In other words, the stated purpose has 

absolutely nothing to do with a LSR submitted by Insight Phone. A customer must 

authorize Iiisight Phone to make a. LSR prior to hisight Phone entering customer 

information on Windstrean Express. Moreover, Insigh1 Phone must. physically enter the 

home of each and every customer requesting telepliono service prior to effec’xating the 

part. 

The FCC does not favor passcodes as used by Windstream and has declared such 

use of them anticnn~petitive in the past. For example, when the FCC considaed various 

methods of verification to prevent slamming, it rejecied the idea of‘ allowing personal 

identification munhers (“PINS”) which are the sane  as 1  assc codes. 

13 



FEB-19-2010 FRI 04:45 PM PZGP - - - -- - -- -.-I- FAX NOt 5025840422 

Other commenters make other suggestions that, although they might be 
helpful in preventing slamming, are impractical to implement. For 
example, NCL suggests that all subscribers Ibe assigned a pcrsoual 
identiBcation number (PIN) by their interexchange carriers to us@ when 
authorizing carrier changes. We conclude that, at this time, such proposal 
would be impractical. Allowing one partys the IXC, to control 
confirmation of PIN numbers could deter competition. Furthcrmore, 
because such PINS would be infrequently used,, most subscribcrs 
would probably forget iheir PINS, rcsulting in considerable 
inconvenience to tbem. Second Report arid Order. and Further Notice of 
Proposed Ruleninkiiig (“Section 258 Order”) (71 7 i)(ernphasis added), 

The FCC explained that executing carriers would misuse passcodes because they have 

“the incentive and ability to use the verification process as a means of delaying or 

denying carrier change requests in order to bencfit themselves or their affiliates.” 

(Section 258 Order a t  7 7.) 

Indeed, the FCC placed the duty to verify port orders on the carrier who is 

requesting the port not on the canier who is losing a customer because verificacion by the 

ILEC could hnction as a “de facio preferred cm-rier ‘fi eeze,’ even in situations where a 

subscriber has not requested such a freeze.” (Sectioii 258 Order at 7 8.) The FCC 

continued that any verification that would require the customer to commirnicate with the 

ILEC would also act as a freeze: “Executing carrier re-verifcation of a subscriber change 

reqirest would also act a s  EL “freeze” of R custoiner’s preferred carrier by requiring the 

customer to communicate with the executing c.an.ier bdore the requested change can be 

implemented. As with unauthorized preferred canicr freezes, the Coinmission concluded 

that re-verification by executing carriers could serve to ’take away contrc.1 from the 

consumer and constrain consumer choice.” (Section 258 Order at 7 8.) 

Windskeam’s use of‘ passcodes does just what the FCC feared and has forbidden. 

P, 16 

(1) It has no business pupose other than creating ai impermissible roadblock. (2) Its 
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express purpose is to act as an impermissible verification procedure. (3) It requires 

customers who cannot be expected to remember it to call Windstream. 

Finally, while Windstremi may argue that the F(!C explicitly permitted the use of 

passcades and account numbers, the FCC’s ordm tloes not support Windstteam’s 

iiisistence that this information must be obtained from tlte customer. The purpose ofthis 

infoniiation is to validate the customer’s identity, in tht: same way as name and address 

infomiation, not ta denionstrate the customer’s authorizIttion. Thus, the only requirement 

the FCC allows a canier to impose is that the passcotle and account nuinber provided 

must match the name, address and telephone number araociated with the customer. The 

FCC’s order does not in any way pennit a carrier to insist that this infomiation must be 

obtained from the customer. Indeed, when, as is true in this case, the passcode was 

provided only once and in such a manner as to make it unlikely the customer even would 

notice, the only practical way to get the information is 6 )r Windstream to provide it. 

D. Refention Marketifig 1s Illegal Prior To Fort 

When Congress passed the Telecommunications Act of 1996, it knew that 

opening the local exchange market to competition would require cooperation and 

coordination between competing carriers and that porting could not be achieved without 

carriers sharing certain proprietary information with 1 heir coinpetitors. Access to such 

infoniiation creates a clear conflict between an ILEC’s ministerial obligation to dischargc 

their starutory duties and their incentive to use competitors’ sensitive infomiation to 

advance their own business. Ta protect against this, Coiigress added $222@): 

P, 17 
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purpose, and shall not use sucli information far itr own marketing efforts. 
47 U.S.C. $222(b). 

This section makes it illegal for Windstream to me the information that Insight 

Phone is porting a customer number for any purpose while that port is pending. See, e.g., 

bnplementatioii of the Subscriber Carrier Sclectiori Cliarzges Provisions of the 

Telecommzmicatioi~s Act of 1996, 14 FCC Rcd 1508, 1572 (7106) in which the IFCC held 

tliat a submitting canrier’s change request is proprietarj infornation subject to 9222(b) 

because the carrier requesting the change must submit the inj3omntion in order to carry 

out the customer’s wishes. The FCC explained, ‘‘Wlen an executing camer receives a 

caniet  change request, $2220) prohibits the execiiting canier from using that 

infonnation to market services to the caiisumer [who is requesting the carrier change].” 

Id. See dso, Teleconimu~~icatioiis Carriers ’ Use of Customer hopricfary Network 

h~Jonvtatior~ and Orhev Cztsforner Iy’iormatiovr, Order an Reconsideration and Petitions for 

Forbearance, 14 FCC Rcd 14409 777 (1999). Carrier-to-carrier infonnation includes the 

information Windstream obtains when hisight Phone uszs Windstrean Express to obtain 

customer information before a port. Bright House Networks, LLC v. Verizon Ccrl., Inc., 23 

FCC Rcd 10704 (20081, &‘a’, Ver-izm California v“ R’C,  555 F.3d 270 (D.C. Cir. Feb. 

10,2009). 

Wlien Windstream adds accomt numbers and. passcodes as requirements for 

parts, despite executing nuinerous ports without either, it creates a situation whereby 

many custoiners must contact Windstream. Customers do not hiow their account 

numbers and passcodes and cannot obtain their passcodes from any other source except a 
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telephone call to Windstream uiiless they happened to keep their April 2009 bill and 
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know to  look there. If customers are forced to call Wind&trem, the porting process is no 

longer the neutral activity set out by the PCC. As explained above, if Windsircam is 

going to require such information, Windstredm rnt~sf make that in€onnation available to 
I 

Insigh1 Phone over Windstream Express, it;  cannot resirid the infomatiom to force a 

customer call, to do so subverts the entire P Q ~  system. 

11. Tha ICAs Require Windstreant’; Campliarice With Bedcral Law And 
Forbids Windstrcam’s Validation of Port Rcqiwsts. 

~indstream’s actions violate state law as weil as federal law. 
, 

Section 17 of the ICA makes it clear tliat Windstream must not validate a customer’s 

authorization by Insight Phone but that its: role in a port is to provide the requested 

information even if that information is Custoiner Proprietary Network Information 
I 

(“CPNI”), If Windstream believes that Insi$ht Phone d(1e.5 not have proper authorization, 

I 

17.4 describes the actions Wiiidstream may take. 

Windsteani has never foimally coiitacted Insight Phone with any complaint 

regarding any specific customer nuthorjzatioii ex( ept for two customers which 
I 

Windstrean first discussed with Insight 4hone in a letter dated September 8, 2008, 

attached as Exhibit 5 to the Stipulated Facti. The Iettei is dated afier lnsight Phone filed 

its Poniial Complaint in this action. Insight Phone responded to Windstream’s formal 
i 

requests in a letter dated September 12, 2d8 ,  and atiai.;hed as Exhibit 6 to the Stipulated 

Facts. In Insight Phone’s response it iiat’ed that Cu~:tomer Number 1 never changed 

service to Insight Phone. Instead, the customer placed an order to port but cancelled the 

order before the port was made. Ohviously, no slanming occurred as no port occurred. 

Customer Number 2 ported a number to Inbight Phone. Once an Insight Phone customer, 

I 
I 

I 
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the customm changed the name on tl e account. When tlx customer later placed an order 

wit11 Windstyeain to port back to it 9 i veral weeks later, the names did not match. Without 

a name match, Lnsight Pbone initial y rejected the LSR. Thc matter was cleared lrjp and 

the port went through. Again, this wL s not a s l m i n g  issue, it was a complaint stemming 

from the LSR rejection due to the diifermt I names. 

The letters attached as Exhi i ts  5 and 6 lo the Stipulated Facts illustratc that a 

procedilrc is in place ns set out 1-1 the TCAs for Windstream to explore customer 

complaints, if any. Windskcam nee not inipmmissibly validate customer port requests. 

The letters also illt~strate that Win stream has 110 credible slamming complaint against 

Insight Phone that it has communicded. 1 This is no surprise since Insight Phone does not 

and cannot slam. In order to port a uinber, Insight Phone not only gets authorization to 

cxamine information and place the rder but it also trakels to custorncrs' houses, knocks 

011 their doors, confitins the order d installs hardware iiecessary for the port. 

Just 8s under federal law, he ICAs recognize that Windstream inust maintain 

neutral status and must providc information to Insight Phone when Inuight Phone 

represents that i t  has authority for that infomation. Kentucky regulations forbid 

Windstream, as an ILEC, from in ependeiitly veritjint: Insight Phone's representations. 

807 KAR 5:062, Section 3. his regulatioil wa:. enacted conciirrent with the 

Telecommunication Act of 199 and like the Acr was intended to rcmedy the 

anticompetitive ILEC practicc of r hsiiig to pennit a carrier change until the PLEC had 

consultcd with their customcrs th mselves. Windstsea nPs passcodes violate this section 

by defaclo requiring a customer call to Windstream. 

I 
~ 

i 
I 
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111. Windstream Cannot: Justify Withholding Account Numbers and Passcodes 
From Insight. 

If a customer authorizes Iusiglit Phone to obtain customer infoimation, 

Wiiidstream must supply that infoinlation to Iiisiglit Phone. Windtitream has no right 

under federal law, state law or the XCAs to verify the recluest or verify the authorization. 

Despite the customer’s authorization provided to Insight Phone, Windstream does not 

make available all o f  the information. Windstream wirl~holds %ram Insight Phone any 

information about. a customer account limber, a customer passcode and evcn a customer 

freeze despite Insight Phoiie having obtained the custmnm’s authorization. Not oiie of 

these three pieces of information caii be properly widlheld. If Windstnam waits to 

require passcodes a id  account numbers for ports, it must make that information avaiIable 

to Insight: Phone on Windstrean Express. 

Section 17.4 ofthe ICAs state: 

Subject to applicable rules, orders, mid decisions Windstrean1 will provide 
Insight with access to Customer Proprietary Ne1 work Information (CPWI) 
%or Windstream End Users upon Insight providiizg Windstream a signed 
blanket Letter of Agency (LOA) for Windstreim’s Customer of record, 
based on Insight’s representation that subscribela has authorized Insight to 
obtain such CPNI. 

CPNI is the most protected form of information held 11y Windstrean. If Windstream is 

reqiiired to  hand over CPNI to Insight Phone then i t  c m m t  justify withholding any 

customer information. CPNI is defined as infomation contained in the bills received by 

customers. 47 U.S.C. $222(h)(l)(B). As shown by Exhibit 3 to the Stipulated Facts, both 

account numbers and passcodes are contained in the bills. Once a customer has 

P‘ 21 

authorized Insight Phone to obtain this information, \Vj ndstrem must: provide it. 
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In addition to witldiolding account numbers and passcodes, Windstream also 

withholds information about whether an account has EI freeze 011 it. Insigllt Plione cannot 

obtain that infomiation through Windstream Express despite having authority from a 

customer, This is another type of CPNI, and therefore Insight is entitled to access to this 

infonilation oiice it has obtained customer authorization under the terms of the ICA. 

Insight Phone, however, can only obtain fi-eeze informlition by subinitting a pod request 

and waiting to see if it is rejected. Windstream's duty to provide access to customer 

informatioii is not clepeiident oil a port rcquest, it steins froin Insight Phone's 

representation to Windstream that it has customer authorization. At that point, 

Windstream must allow access to the information. 

CONCLUSION 

Insight Phone respectfidly rcquests that this Commission order Wiiidstream to 

either stop requiring account numbms aiid passcodes lor ports or, if it requires account 

numbms and passcodes, to provide them to Insight Phone on its Windstrean Express 

interface when Insight Phone has customer authonzatj on to view customer information. 

Additionally, Insight Phone respectfully requests that die existence of a customer freeze 

be revealed on Windstream Express without requiring, a port order when Insight Phone 

has customer authorization to view customer informatic In. 

RcspectM ly Submitted, 

reiice .1. Zielke u Janice M. Theriot 
Zielke Law Finn, PLLC 
Neidiiigei Tower, Suite 1250 
462 South 4" Street, Suite 1250 
Louisville, KY 40202 
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CERTIFICATE OF SERVI(:E 

I liereby certify that n copy of the foregoing was served via U.S. Mail and email on this 
t he  19th day of February 2010 upon: 

Douglas F. Brent 
Stoll, Keenon & Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, ICY 40202 
doughs. breiit@skofirm. cam 

Mark R. Overstreet 
Stites & I-fcrrbisan PLLC 
421 West Main Stxeet 
P.O. Box 634 
Frankfort, ICY 40602-0634 
inoverstrect@stites.com 
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Counsel foi Insight P h c  

mailto:inoverstrect@stites.com

