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Ms. Stephanie Stumbo 
Executive Director 
Kentucky Public Service Commission 
211 Sower Boulevard CQfidMlSSION 
Post Office Box 615 
Frankfort, Kentucky 40602-0615 

I&(@ "- I J O  L$a 
Re: Clark Energy Cooperative, Inc. 

Franchise Bid for 
Lexington-Fayette Urban County Government 

Dear Ms. Stumbo: 

Enclosed please find the original and 10 copies of the 
application of Clark Energy Cooperative, Inc. for a certificate of 
convenience and necessity to bid for the franchise applicable to 
territory served in Lexington, Fayette County, Kentucky. 

THE BID DUE DATE IS JULY 30, 2008 at 2:OO p.m" A 
certificate order from the PSC is required before July 30, 2008 
to permit the franchise bid from Clark Energy Cooperative, Inc. 

Your assistance in this matter is greatly appreciated. 

Very truly yours, 

Robert Lee Rose 

RLR : psr 
Enclosures 



BEFORE THE PUBLIC SERVXCE COMMISSION 

In the Matter of: 

SER"lCE 
INC. FOR A CERTIFICATE OF CONVENIENCE 1 COMN\\SSION 
THE APPLICATION OF C L W  ENERGY COOPERATIVE ) 

q i?l ANI) NECESSITY TO APPLY FOR AND OBTAIN ) 
A FRANCEISE IN THE TERRITORIAL LIMITS OF 
LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT ) 
OF FAYETTE COUNTY KENTUCKY FOR ELECTRIC 1 
UTILITY SERVICE 1 

1 CASE NO. ZOOS-& 

Applicant, Clark Energy Cooperative, Inc., respectfully 

submits the following application pursuant to KRS 278.020 ( 3 )  and 

807 KAR Chapter 5, as follows: 

1. Applicant is an electric cooperative engaging in the 

business of retail electric service in portions of Fayette County, 

Kentucky and other areas in Kentucky with its mailing address being 

P.O. Box 748, 2640  Ironworks Road, Winchester, Kentucky 40392-0748.  

2 .  The articles of Incorporation of applicant have been 

previously filed with the Public Service Commission of Kentucky and 

are incorporated by reference herein and by reference to a previous 

application of applicant in case no. 92-219 (Kentucky PSC). 

3 .  The name of the governmental agency offering the 

franchise is the Lexington-Fayette Urban County Government of 

Lexington, Fayette County, Kentucky. A copy of the franchise 

ordinance is attached as Exhibit A and incorporated by reference 

herein. Bids are due July 30, 2008.  

4 .  The franchise offered for bid is for electric service 

within the territorial area now served by applicant within the 



limits of Lexington-Fayette Urban County Government in Fayette 

County, Kentucky. The need and demand exists for retail electric 

service in the franchise area. 

5. Applicant has certified territorypursuant to KRS 278.017 

which is located within the boundary of Lexington-Fayette Urban 

County Government in Fayette County, Kentucky and which territory 

applicant is currently providing retail electric service to any and 

all customers who require electric energy. The map or maps of the 

certified territory of applicant are filed with the Public Service 

Commission as required by KRS 278.017. The need and demand for 

retail electric service exists in the franchised area because 

applicant has provided retail electric service to existing 

consumers for many years and will provide retail service for new 

developments within the certified territory of applicant in Fayette 

County, Kentucky. 

6. The franchise ordinance permits Leington-Fayette Urban 

County Government to assess a franchise fee of 3% of the gross 

annual revenues received by the applicant from electric service 

provided within Fayette County, Kentucky. 

7. Applicant desires to apply for, bid and obtain the 

heretofore mentioned franchise for its duly certified territory 

conditioned upon this Commission issuing a certificate of 

convenience and necessity showing there is a demand and need for 

the electric service sought to be rendered pursuant to KRS 

2 7 8 . 0 2 0 ( 3 ) .  

WHEREFORE, applicant Clark Energy Cooperative, Inc., 

respectfully requests that the Public Service Commission of 



Kentucky grant a certificate of convenience and necessity 

authorizing Clark Energy Cooperative, Inc. to apply for and obtain 

the electric utility franchise for the territory in Fayette County, 

Kentucky and a determination that there is a demand and need for 

the electric service sought to be rendered. This certificate is 

requested before the bid due date of July 30,  2008. 

DATED July 17,  2008. 

CLARK ENERGY COOPERATIVE, INC. 

By: 

President and C.E.O. 
P.O. BOX 748 
Winchester, Kentucky 40392-0748 

GRANT, ROSE ti. PWPHREY 

By : 
ROBERT L. ROSE 

5 1  South Main Street 
Winchester, Kentucky 4 0 3 9 1  
Attorneys for applicant, 
Clark Energy Cooperative, Inc. 



ORDINANCE NO. 175-2008 

1 

EXHIBIT - A 



AND SATISFACTION, RIGKT m AUDIT AND TO PAYMENT OF COSTS IF WE COMPANY IS 
FOUND TO HAVE !“HHELD FIVE PERCENT OR MORE FOR ANY SIX MONTH PERIOD; 
INTEREST OF EIGHT PERCENT ON ANY LATE OR RECOMPUlED PAYMENTS AND AN 
ADIUSTMENT FOR OVERPAYMENTS; BIDS MOST ACCEPT THE CONDmONS OF mls 
ORDINANCE AND MAY INCLUDE ADDllIONAL CONSIDERA’IION PAYMENIS; VIOLATIONS OF 
THE FRANCHISE SHALL BE CONDITION FOR FORFEITURE: LAW OF KENTUCKY APPLIES; VENUE 
IN FAYETIE COUNTY; NO THIRD-PARTY RIGHTS; ANY UNLAWFUL PROVISIOry IS SEVERABLE; 
AND FRANCHISE EFFECTIVE WHEN THE COUNUL ACCWS M E  BID(S); ALL EFFECTIVE ON 
DATE OF PASSAGE. 
.- - -I 

BE IT ORNNED BY ME CDUNUL OF M E  LW%l‘Oi%FAYET”E URBAN COUMY 
, .  

GOVERNMENT 

Section 1 -There Is hereby created a non-excluslve franchise to acquire, lay, maintain and 

operate in the public streets, alleys, avenues, public roads, highways, sldewalks and other pubirc 

ways OF the Mngton-Fayette Urban Caunty Government, a system or works For the generation, 

tmnsmlssion and distrlbution OF electrical energy from pplnts either wlthin or without the 

mrporate Iimib: OF this Urban Caunty, to thls Urban Counly and the Inhabitants thereof, and from 

and through thls Urban County to persons, corrkpAions and municlpaiities beyond the limits 

thereoF, and For the sale of same for light, heat, power and other purposes; to erect and maintain 

poles or other structures, wires and other apparatus necFsa* for the operation OF sald system in, 

upon, over, under, across and along each and ail of the slseets, avenues, aiieys,,righ&-of-way and 

public places (not including parks! greenways, and other public areas not traditionally used for 

public egress) withln the present and futuie corporate limits of this Urban County (the “RigheoF- 

way?, subjed to ail the provlsions OF this Ordinance. This Ordinance does not excuse the 

franchisee from mmpiylng wlth any and ail existlng and future local laws and ordinances, as may 

be amended, including but not limited b the terms and provision,$ of Chapters 17, 178, and 17C 

of the Code OF Ordinances, Lexington-Fayette Urban County Goveinment (the “Code‘?, or the 

provlsions of its zoning ordinance, if applicable, which are Incorporated herein by rekrence, and 

shall apply as IF Fully set Forth herein to the extent that &e? is no express confilct with the terms 

or provisions of this Ordinance, 0r.a direct conflict with federal or state law. This franchlse does 

not include the right or privilege to provide For the operation of a telephone communication 

system, including telephone exchange service (as defined by 47 USC Section 153(47)) and 

exchange a c c q  (as defined by 47 USC Sec. 153 (Xi)), data transmission, cable service (as 

deflned by 47 USC Section 52i(6)) or open video service (as defined by 47 USC Section 

76.1500(a)), unless such sedces are used qclusiveiy within the Company and not for revenue. 

. .  

. .  
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Section 2 - The person, firm or carporatlon that shall become the purchaser of said 

fianchlse, or any smcessor or ssslgnee of such person, shall herelnafier be referred to as the 

"Company" hereln. The Lexlngtan-Fayelte Urban County Government shali be referred to as the 

"Government". The deflnltlons and terminology contalned In the pmvklons of the Code are hereby 

Incorporated hereln by reference. 

Section 3 ~ 'The Company acqulflng thls franchlse shall have the hght arM privilege of 

laying, malntalnlng and operating a wstern or work for the generation, transmlsslon and 

disbibuUon of elecbical energy for the sale of same For Ilght, heat, power and other purposes, to 

erect and malntaln poles or other structures, wires and other apparatus necgsary for the 

operatlon of sald system in, along and under the Rlghtj-oFway within the corporate boundarles of 

the Government as they now exlst or may hereafter be extended; subjed ID the provlslbns hereof 

and to all powers (lndudlng pollce power) Inherent In, conferred upon, or reserved to the 

Government, lndudlng but not llmlted to those contalned In the Code. 

Section 4 . In addltlon tn complylng with the requirements contalned In federal or state 

law or regulation, and the Code, the Company agrees that: 

(a) All worWng fadlltles and condltlons used during canstructlon, Installation 

and malntenance of Fadlltlas shall comply with the standards of the Occupational SaFety and 

Health Admlnlstratlon; 

(b) It shall construct and operate the system and related Faclllties In 

accordance with all generally accepted related hdusby codes and standards that are applicable; 

(c) All construction shall be performed In a wbrkmanllke manner, and all 

materials, equipment, and/or FacllltJes used or Installed shall be In compliance with Indusby 

standards; 

(d) In the cpmtsuNdlon or reconstruction or malntenance or rifmoval of any of 

sald Facllitles, the Company shall have due regard. for the rights OF the Gdvernment and others, 

and shall not unduly Inteifere with, or In any way damage the propeny of the Government or 

others under, on, or above the ground. The Company shall comply wlth all the laws of the 

Comm.onwealth of KenNcky and ordlnances of the Government as to pladng Ilghts, danger 

signals or warning signs and shall be liable for any and all damage that may arlse by reason of Its 

failure or neglect to comply with such ordinances and laws. Work by the Company hereunder 
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shall be done In a wohan l lke  manner and so as not to unnec'essarlly Interfere with puMic use of 

the Rlghts-of-way. 

(e) The mlnimum clearance of wires and cables above the Rlghts-of-way and 

the placement of any underground Fadlltles shall conlbrm to accepted good englneerlng practices 

or national standards as remgnlzed by the Kentucky Publlc Servlce Commllon. 

Sectiqn 5 -The Company shall comply with ail of the requirements of the Code, and more 

spedfically, Section 17C-19 of the Code and the provisions of the zonlng ordinance, If appllcable 

pertaining to Government construction and/or slreet projects 

Section 6 - In addltion to any performance bond@) required pursuant to Section 17C-23 

of the Code, the Company may be requlted to provide a petformaoce guarantee for slgnificant 

projects wlth construction cost5 of one hundred thousand ($100,000.00) or more lnvolvlrig the 

Rlghts-of-my. This performance guarantee shall be set In an amount and duration to be 

determined by the Director upon dlscusslng and verlfyhg the scope of such a project with the 

Company, and shall be In favor of the Government to .be Issued by an entity subject to jurisdlctlon 

and venue In Byette County, Kentucky. In no event shall the total cumiilative amount of such 

performance guarantee e y e d  two hundred thousand dollars ($200,000.00). 

Section 7 - The Company agrees it shall defend, indemnify, and hold harmless the 

Government consistent with the lndemnlRc$Jon and hold harmless provisions a5 set forth In 

Section 17C-17 of the Code, or as It may be amended in the future. This obligatlon to deknd, 

Indemnlfy, and hold harmless does not Include defending, Indemnlfylng and hoidlng harmless the 

Government for Its own negllgent acts. 

Section 8 - The Company shall comply with all applicable Federal, state or local non- 

dlscrlmlnation and affirmative action requirements of any laws, regulations and executive 

directives, and shall not discriminate In its employment practices against any employee or 

applicant for employment because of race, color, rellglon, national orlgln, sex, age or physical 

handicap. 

Section 9 - The Company .agrees to procure and maintain throughout the term of this 

franchise and any extension dweof, commerdal general Ilaablllty Insurance lo the principal amount 

of a t  least One Mlllion dollars ($1,000,000) per occtkence with a Two Million Dollar 

($2,000,000.00) aggregate, wlth an insurance company authorized to do business In the 

Commonwealth of Kenhlcky with the provision, "It Is agreed and understood that the Lexington- 
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Fayette Urban County Government, its agents, employees, offlcers ,and eledcd ofiidals, as thelr 

Interests may appear, are additional Insureds, in the same mallner as If a separate policy had 

been issued, under the provision OF the pollcles requlred to be issued during &e term of thls 

franchlse or as otherwise required by this Ordinance.'.' All Insurance pollcles shall be broad form In 

nature and shall be through a company with an A.M. Best Rating of"A" or better, admitted to do 

buslness in Kenturn, and the contract shall be nowtancelabie without at  least thlrty (30) days 

advance written notice by registered mail to the Governmeht from the Insurance company and 

shall provide the Government with a certltlcate of insurance evrdenclng thhe Insurance pollcy 

required by thls section. 'The certificate shall state that: the Insurance policy shall not be canceled, 

materlaily changed or nowrenewed until after thlrty (30) days written ndtice has been provided to 

the Government; howwer, Insurance may be canceled and replaced with a policy that continues 

to meet or exceed the requirements of thls section. 'The Company may satisfy the insurance 

requlremenk and condltions of thls sectlon under a se1Plnsuranr.e plan that Is acceptable to the 

Governmenrs Divlssion of Rlsk Management. 

Section 10 - (a) The Government, through Its Mayar or hls deslgnee, or through such 

assl.stants as the Government may employ or,deslgnate, may, at 311 reasonable times, and at thhe 

Governrnenfs expense, have the right lo iwpettsuch books and records of the Company as are 

necessary for the Government to verify the accuraty of the amounts paid by the Company to the 

Government under thls hanchlse. "Ils provislon shall survive tie term of any franchise 

agreement awarded punuant to thls Oralnance for a perlod of one (I) year. In the event that the 

Government detetmlnes that It deslres an audlt of thls franchise, the Company agrees to comply 

with all reasonable requests of the Government pertalnlng to obtaining any necessary inforhation 

or documentation from the Company. If such audit or review is performed in connection with 

the granting or renewal of a franchlse. a sale or transfer of control, or a modlflcatian, the 

Company shall reimburse the Government for all of tie reasonable costs assoclated with the 

audlt or revlew Including all out:of-pocket costs for attorneys, accountink and other 

consultants. Any additional amount due to the Government as a result of the Government's 

audlt shall be pald wlthin ten (10) days followlng written notice to the Company by the 

Government which notJce shall Include a copy of the audlt report- 

(b) The Company agrees Further to furnish the Mayor or hls designee timely 

wrltten notlce of Its flllng an appllcatlon with the Public Service Commlsslon for an Increase in 



general base rates concurrent wlth sald Riing. Should the Government choose to Intervene in 

such Commission action, the Company shall not oppose such Int&entlon, a,nd the Government 

shall be given access to records d a k d  to said appllcation, as required by the Commission. 

Section 11 i (a) The franchise hereby created shall be a period of three (3) years from 

the date of acceptance by the Urban County Councll. lhls franchise is not exclusive and the 

Government reserves the right to grant simliar franchlses to more than one Company. 

(b) This franchlse creates no vested rlghts In the Company and any Installation 

or emplacement of Fadlltlffi by the Company in the Rlghtrof-way Is at the Company's rlsk. I f  the 

Company Is not granteu a new franchise upon the explratlon of  the term for which the Ftanchlse is 

grant&, or if the Company's franchise Is terminated or cancelled, as provlded for herein, the 

Government shall have thq rlght to requlre the Company to remove a t  Its own expense all 

portians of the system from all pubilc rlghts-of-way wlthln the confines of Fayelte County. 

(c) No assignment of thls franchlse or the electrlc transmission and dlstrlbutlon 

system subject to thls franchlse shall take place wlthout at  least sixty (60) days advance wrltten 

to the Government, and consent by the Government, whlch consent shall not be unreasonably 

wlthheld. The Company shall not object to the Governmenfs intervention and partldpation in any 

adon before the Publlc Service Comml&on involvlng the transfer of conroi of the Company. 

Seaon 12 (a) If, aker the Company Is provided the opportunity to appear and present 

evidence before the Government's Commlssloner of Publlc Works and Development or his 

deslgnee, the Government flnds that the Company has violated any bf the following provlslons 

of this Ordinance, the following penalties shall be ,  recoverable. The dedslon of the 

Commissioner shall be the final adminlsbatlve dedsion and shall be Ih writing and provide the 

basis for the dedslon. The dedslon may be appealed to a court o f  competent jurlsdlction. 

(1) For failure to commence removal of any pendlng construction prolect within 

thlrty (30) days of receiving notice from the Government ,that the franchise has explred and will 

not be renewed, the Company shall fotfeit flve hundred dollars ($500.00) per day or part thereof 

that the violation continues; 

(2) For failure to provide data and repom requested by the Government and as 

required by thls Ordinance, the Company shall forf$t on hundred dollars ($100.00) per day or 

part thereof that the violation continues; 
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(3) For failure to pay the frantllise Fee when due pursuant to Section 18 of thls 

Ordinance, or any Itemized blll presenkd by the Government pursuant to Section 5 of thls 

Ordinance or this sectlon, the Company shall forfelt one hundred dollars ($100.00) per day or part 

themi that the violation mntinues. However, this pmvlslon shall not apply if Interest Is asswed 

by the Government pursuant to Sectlon 19(c). 

(b) If the Company falls hi comply wlthln thlrty (30) days of any Council 

resolutlon directing compilance with any other pmvlslons of this 0rdinance;the Company shall 

forfeit one hundred dollars ($100.00) per day or part thereof that  the Vlolation conilnues. The 

declslon of the Coundl may be appealed u1 a aur t  Of competent jurisdlctlon. 

(c) The Company shall not be excusetl from complying with any of the terms 

and conditions of thls Ordinance by any fallure of the Government, upon any one or more 

occasions, to Insist upon the Company's perfarmance or'to st;ek thebmpany's compliance with 

any one or more of such terms or conditibns. Payment ai penaitles shall not excuse non- 

performance under thls OnJlnance: The right Of  the Government to seek and collect penaitles 

as set forth In this section is in addition to its ridlit fb terrtiinaie and cancel as set fdrth In 

Section 14 of thls Ordlnance. 

Section 13 -The Government reskNS all rights It mlght preiently have, or which it may 

hereafter acquire, to regulate the Company's rates arid-services, The barties acknowledge the 

current general regulatory authority that the Kentucky Publlc Service Commlsslon has been 

provided In this area. The rights of all subscribers are defined by the Customer Bill of Rights, 

which is contalned In the Company's tariffs. 'me Company will ablde by any all dommlssion 

orders and/or tariRs pertalning to service and operations In Fay& Counly. As further 

mndderatlon for the gmtlhg of thls franchise, tl\e'Company shall work with the Government to 

Improve the Identiflcatlon and replacement or repalr of nonfunctloning street Ilghts. 

Section 14 -(a) In addltlon to all other rights and powers pertaining to the 

Government by virtue of the franchise or othelwl$e, the Government, by and through Its Coundl, 

reserves the right to terminate and cancel the franchlse and ail rights and prlvlleges of the 

Company hereunder in the event tha t  the Company: 

(1) Willfully viobtes any material provision of the iranchlse or any 

material rule, order, or determlnatlon of the Government made pursuant to the franchlse, except 

where such violatlon is without fault or through excusable neglect; 
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(2) Willfully attempts to wade any material provldon OF the franchise 

or practices any fraud or deceit upon the Government; 

(3) Knowingly makes a materlal mlsrepresentation OF any Fact In the 

appllmtion, proposal fur renewal, or negotiation of the franchise: 

(4) Is experlenclng a Foredosure ar other judlclal sale of ail or a 

substantial part of the Company's Fadllties located withln Fayette County. The Company shall 

provlde the Government at least thirty (30) days advance written notice OF such Foreclosure or 

sale; 

(5) Is no longer able to provide: regular and customary uninterrupted 

service to its customers In the franchise area. 

(b) Priqr to attempting to termlnate or cancel this franchise pursuant to 

this sectlon, the Mayor or hls dffilgnee, or the Urban County Council shall make a wrikten demand 

that the Company do or comply wlth any such provision, rule, order or determlnatiorl. If the 

violation, found In Section 14(a), by the Company continues for a period OF thirty (30) days 

Following sit& written demand wlthout written poof that the mrrectlve action has been taken or 

is being actively and expeditiously puKUed, the Government may place its request for ten ln~t ion 

of the franchise as early as the next regular Coundl meeting agenda. The Government shall 

cause to be served upon Company, a$ least ten (10) days prior to. the date OF such Council 

meeting, a written notice QF intent to request such termination and the time and place OF the 

meetlng, legal notice oP which shall be published In the Lexlngton Herald-Leader, or another 

newspaper of general drculatlon published In Lexlngton, Fayette County, Kentucky. 

(1) It shall be a deFenw to any attempt to terminate and cancel the 

fra.nch1se that the Company was relying on Federal law, state law, or a valld tariff in acting or not 

acting on the issue In d!spute. 

(2) The Coundl shall consider the request of the Government and shall 

hear any person Interested therein, and shall determine In Its dlscretion, whether or not any 

violation by the Company was wlth just cause. 

(3) I f  such violatlon by the Company is found to have been with just cause, 

the Coundl shall direct the Company b cgmply therewith within such time and manner and upon 

such terms and conditions as are just and reasonable. 



(4) I f  thecouncll determines such violation by the'crjmpany was without 

just cause, then the Council may, by resoiutlon, deciare that the frgllchise of the Company shall 

be terminated and focfelted unless there is compliance by the Company wlthln such period as 

the Coundi may fix. 

Section 15 .-The Council shall have the rlght to cancel thls fianchlse thirty (30) days after 

the appo1nb;lent of a recelver, or bustee, to take over and conduk the buslhe55 of the Company, 

whether In receivership, reorganization, bankruptq,. or other action or 6roceedlng, unless such 

receivenhlp or Wustwshlp shall have been vacated prior to the explrauon of said thlw (30) days, 

unless: 

(a) Wlthln thlfty (30) days after his election of appolitment, such receiver or 

bustee shall have fully complied with all the pmvlslons of thls Ordhance and remedied ail defaults 

thereunder; and, 

(b) Such recelver o m t e e ,  within sald thlrty (30) days shrill have executed an 

agreement, duly approved by the murt hblng jurisdlctlon in the premises, whereby such receiver 

or trustee assume5 and agre& to b@ bound by eachand.e\reiy prov151on of this Ordiiiance and Ihe 

franchl$e granted to the Company. 

Section 16 - It shall be the, duty of theMayor or hls deslgnee as soon as practicable a k r  

the passage OF thls Ordinance to off.+- for sale.at publlc auction sald franchise and privilege. Sald 

franchlse and privilege shall be sold-to the hlgh&t and best bidder or bldders at a Wme and place 

Rxed by the Mayor after he or she has given due notlce thereof by advertisement In at least one 

(1) Isme of the Lexington Herald-Leader, or another newspaper of general drculatlon published In 

Lexington, Fayette County, Kenbxky. mk advertisement shall appear not less than seven (7) 

days nor more than twenty-one (21) days before the dab of bld openlng. 

Section 17 - Bids and pmposalS for the punhase and acquisltlon of the fmrrchlse and 

privlleges hereby created shall be in, writing and shall be delivered to the Mayor or his deslgnee 

upon the date and 3t the tlme Rxed by him or her in sald advertisemeht for receiving same. 

Thereafter, the MayOr shall report and submit to the Urban County cbundl, at the time OF Its next 

regular meeting or as soon as practlcabk thgreaftei, sald blds and proposals fopits approv8l. The 

sald Urban County Council reserves the right, For and on behalf of the Government, to reject any 

aiid all blds for sald franchlse and prhrileges; and, in case the bids reported by the Mayor Shall be 

rejected by the Urban County Council, It may direct, by resolution or ordinance, said franchise and 
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privilege to be again offered for sale, fmm time to time, until a satisfa&ly bld therefore shall be 

recelved and approved. Each bid shall be accompanied by cash or a certlfled check drawn on a 

bank of the Commonwealth of Kentucky, or a national bank, equal to five percent (5%) of the fair 

estimated cnst of the system required to render the service, whlch check or cash shall be forfeited 

to the Government in case the bid should be accepted and the bldder should fail, for thirty (30) 

days after the confirmation of the sale, to pay the piice and to give a good and sufilcient bond in 

a sum equal to one-fouith (114) of the fair estimated cost of the system to be erected, 

conditioned that it shall be enfarceable In case the purchaser should fall, wlthln SI* (60) days, to 

establish and begin rendering the service in the manner set fofth In this Ordinance. Bids shall 

indude such ducumentatlon as is necessky to support the blddel's determination of the fair 

estimated cost of the system required to render the service. Government reserves the right to 

revlew any of bidder's supporting documentatlon which jWfles bidder's determination of sald 

+mated cost. Such deposit nerd not be made by a corpomtion or person already ownlng within 

the temtorlai limits of FayetteGounty a plant, equipment, and/or Facilities sufficient to render the 

service required by this Ordinance. In additlon, each bid shall be accompanied by a nan- 

refundable payment to the Government in the amount Of flve hundred dollars ($500.00) to cover 

the Government's cost of advertking and other administrative expenses incurred. In the event 

that the total amount submitted by all bldders wceeds the Government's actual costs, it wlil 

refund the overcharge to each Company on a pro rata basis wlthin thirty (30) days. 

Section 18 - (a) In  consideration for the granting of the franchise the Company agrees to 

pay to the Government a franchise fee In a sum equal to three percent (3%) of the gross annual 

revenus received by the Company from electric service provided by the Company wlthln Fayette 

County. The term gross annual revenues Is intended to indude revenue received from customers 

withln Fayette County supplled under resldential, commercial, industrial, public street and highway 

lighting, and other public authorities dassiflcations. It shall also indude any revenue that is 

otherwise derived from the use of the Company's facilities that are located In the Rights-of-way, If 

explldtly approved by the Kentucw Public Service Commlssion. The Company shall flle all 

documents necessary for approval of this franchise agreement and/or ih associated fes with the 

Kenlucky Public Service Commlssion within ten (10) working days aRer the acceptance OF the 

franchise by the Government,-and shall provide the Government wlth coples of any such filed 

documents. The Company is otherwise required to continue submitting payrnenh to the 
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Government under the terms of lb existing tariff and/or franchfse until such time as this tariff 

approval is obtained. 

(b) As further consideration far the granting of thls franchise, the Company 

shall work with the Government to provlde of redundant power feeds/llnffi sumdent to meet 

operatlonai needs from separate power substations to all Government facili8ffi housing security, 

mmmunications, and or information technology services. 

(c) As further mnslderation for the granting of thls Franchise, the Company 

shall permit the Government to utilize its pole, conduit, or raceway spate at nb charge when such 

space 1s vacant or avallable fw public safety or governmental purposes. If such space Is not 

available, their the Company shall make such spate available on the most favorable terms 

extended to any other customer. This provlslan shall not supersede any existing or future 

agreement that the Government tias wlth the Company pertaining to the use of the Company's 

space. 

(d) If, after a perlod ofslxtv (BO) days from the filing of Company's appllcatlon 

or tariff, the Kentucky Public Service Commlsslon has made no Rnal determination concernlng the 

prompt and satisfactory recovery of amounts payable under tMs Section by the Company, then 

the Company's obligatlon to pay the amount speclfled In Section 18(a) shall be suspended, 

provided the Company shall Rrst give the Government ten (10) days wrltten notice of Its Intentlon 

to suspend payment pending the decision of ttie sald Commission. In the event of suspension of 

the Company's obligation as herein provided, the Govemm,ent shall have the option to terminate 

thls franchise wlthln thirty (30) days of receipt of said written notifletion from the Company. 

(e) In the event the sale of electrldty is deregulated within the Commonwealth 

of Kentucky, and deregulatlon results In a materlal shortfall of revenue to the Government, the 

Government shall have the optlon of termlnatlng the Franchise agreement with the Company. I f  

the franchise agreement is terminated by the Government pUrsUaht to this provision, the 

Government and the Company shall have a duty to negotlate In good Faith wlth respect to offering 

a mutually acceptable franchise agreement.to the Company, 

(0 In addltion to the Franchise fees In Section la@), the Company is also 

required to pay the Government an additional amount intended to adequately compensate the 

Government far ib permitting and inspection of the Company's construction activities In tlie 

Rights-of-way pursuant to Section i7C-22 of the Code. Thls amount is to be paid separately to 



the Government at the time and under the terms as set Forth in Chapter 17C of the Code. The 

Company may seek tariA approval from the Kentucky Publlc Swice Commisslon for the recovev 

of such payments as set forth in Section 18(a). NoWi.thstanding the Foregoing, the Company may 

elect to pay For its permit Fees upon appllcation For each respective permlt upon a p p m i  of the 

Director. 'These permittlng fees are subject to change during the term of the hnchise based 

upon an audit of the amai cost of permitting for the Government or a change In the amount of 

the respective permitting fees found In Section 17C-22 of the Code. In the event of such a 

change, the Company shall be provlded at least sixty (60) days advance wrltten notice. 

(g) To the extent the Company amaily incurs other reasonable incremental 

costs In connection with Its compliance with the Governmenrs ordinances; the Government 

agrees that the Campany may recover such amounts from its Wbmers punuant to the tern of 

a tariff filed wlth an approved by the Kentucky Publlc Servlce Commlsslon, if otherwise permitted 

by law. 

Section 19 - (a) Payment of any amount due under this Ordinance shall be made on a 

monthly basis or quarterly basls within thlrty (30) days of the end of the preceding payment 

period. Such payment3 shall be monthly unlw the Company has historically pald the 

Government on a quarterly basls. In the event of suspension of the Company's obligation 

pursuant to Section 18(b) herein, said suspension shall not have application to any amount due 

hereunder for the preceding calendar month, and the gross income received by the Company 

during any such suspenslon period shall be excluded from the Company's annual gross 

revenues for the purpose of calculating amounts due under Sectlon 18(a) herein. 

(b) No acceptance of any franchise fee payment by the Government shall be 

conshued as an accord and satisfaction that the amwnt pald Is In fact the correct amount nor 

shall accepbnce be deemed a release to any claim the G0vernment"may have For future or 

additlonal sum4 pursuant to this prdinance. Any additional amount due to the Government as a 

result of ttie Government's audlt pursuant to Section lo:@) shall be paid wlthln ten (10) days 

Following written notice to the Company by the Government whlch notice shall include a copy of 

the audlt report. If as a result of such audit or revlew the Government determines that the 

Company has underpaid Its franchise fee by five percent (5%) or more For any payment perlod 

then in addition to making full payment of the relevant obligation, the Company shall reimburse 
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the Government for all of the reasonable casts assodated with the autiit or rkview, Including all 

out-of-pocket costs for attorneys, accountanta'and mer consultants. 

(c) In the event that any fianchlse payment of recomputed amount Is not 

made on or before the applicable dates heretofore specified, interest shall be charged from such 

date at the annual rate of dght percent (8%). Overpayments discovered by the Government or 

the Company shall be an adjustment on the next monthly payment Wihout Inter&. 

W o n  20 - Blds offered for purchase of thls Franchlse 'shall shte the bidder's 

acceptance of the condltions set forth In thls Ordlnance. I f  any bid shall include an offer of 

payment over and above the terms of the franchlse, then.a cemlied chetk ,Fool said amount, 

payable to the Lexingtnn-Fayette Urban County Government, shall be deposited with the 

Government. Thk amount s&all tle h addWon to the provis\on for payments conblned in 

Sections 18 and i9, which shall be considered as a condltion of thls franchlse. Any checU 

deposited by an unsuccessful bldder shall be returned when the Urban County rbuncii shall 

have accepted the bid or bids, whleh In Its judgment I5 or are the hlghest and best. 

Sectlon 21 - Any violation by the Company, Its vendee, Lessee, or successor of the 

material provisions of this franchlse or any materlal poNons thereof, or the failure promptly to  

perform any of the provklons thereof, shall be cause for the forfeiture of thls franchise and all 

rlghts hereunder after wrltten notice to the Company and continuation of such vlolatlons, failure 

or default, as set forth In Sectloo 14. 

Sedlon 22 .. me Company shall have the authority to trlm trees that are'iotated within or 

overhang the Rlghts-OF-way so as to prevent the branches of such trees from corning In contact 

wlth the wires, cables, or other FacilitJes of the Company. Any trlmming, removal or other 

disturbance of trees shall conform to all lawful ordinmces, requirements and directivrs of the 

Government, indudlng but not limited to the Governmen% Street Tree Ordlnance (Chaptq 178 of 

the Code of Ordinances), and the Company shall make avallabk upon reasonable request of the 

Government, information regarding Its tree trimmlng practices. In the event that the Company 

falls to timely and suffidently respond to a legitimate and reasonable cornpialnt regarding I t s  

fallure to trlm such trees, and such complaint Is made known tq the Government, the Government 

shall contact the Company wlth respect to such matter and awmpt to reach a satisfactory result. 

Notwithstanding the foregolng, thls provision in no way limlls any existing or future lawful rights 

that the Government may have wlth Wpectto such trees. 
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Section 7.3 -This Ordinance and any franchlse awarded pursuant to It shall be governed 

by the laws OF the Commonwealth of Kentucky, both as to interpretation and performance. The 

venue for any litigation related to this Ordinance or a Franchise shall be In the court of 

competent furlsdlction In Fayette County, Kentu&y. 

Section 24 - Thls Ordinance and any Franchlse awarded pursuant to it does not create a 

mntmctual relationship with or rlght OF actlon In Favor of a third party against eiiher the 

Government or the Company, 

Section 25 . If any section, sentence, dause or phrase of the Ordinance Is held 

unmnstltutlonal or otherwise Invalid, sub inRrmlty shall not affect the validity of the remalnlng 

ordinance. 

Sectlon 26 - The Franchise created by this Ordinance Shall become effective when the 

Urban County Coundl accepts the bld(s) for it. 

Section 27 . Thls Ordinance shall become effective on the date OF its passage. 

PASSED WW,N COUNTY c,xw~ue. J U ~ Y  8 ,  zaag 

Is1 Suean Lamb 
C W  OF URBAN COUNTY COUNCIL. 

PUBUSHEI): July 16, 2008-lt 
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