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Re: Clark Energy Cooperative, Inc. é}éﬁ)ﬁ7”'&)é 7t
Franchise Bid for
Lexington-Fayette Urban County Government

Dear Ms. Stumbo:

Enclosed please find the original and 10 copies of the
application of Clark Energy Cooperative, Inc. for a certificate of
convenience and necessity to bid for the franchise applicable to
territory served in Lexington, Fayette County, Kentucky.

THE BID DUE DATE IS8 JULY 30, 2008 at 2:00 p.m, A
certificate order from the PSC is required before July 30, 2008
to permit the franchise bid from Clark Energy Cooperative, Inc.

Your assistance in this matter is greatly appreciated.
Very truly yours,
Wl %u’ Wt
Robert Lee Rose

RLR:psT
Enclosures



BEFORE THE PUBLIC SERVICE COMMISSION

RECEW ED

L 17 2008
c SERVIGE

In the Matter of:

THE APPLICATION OF CLARK ENERGY COOPERATIVE
INC. FOR A CERTIFICATE OF CONVENIENCE
AND NECESSITY TO APPLY FOR AND OBTAIN

; pUBU
A FRANCHISE IN THE TERRITORIAL LIMITS OF ) CASE NO. 2008~ 'ﬂ

)

}

)

OMMISSION

LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT
OF FAYETTE COUNTY KENTUCKY FOR ELECTRIC
UTILITY SERVICE

Applicant, Clark Energy Cooperative, 1Inc., respectfully
submits the following application pursuant to KRS 278.020(3) and
807 KAR Chapter 5, as follows:

1. Applicant is an electric cooperative engaging in the
business of retail electric service in portions of Fayette County,
Kentucky and other areas in Kentucky with its mailing address being
P.O. Box 748, 2640 Ironworks Road, Winchester, Kentucky 40392-0748.

2, The articles of Incorporation of applicant have been
previocusly filed with the Public Service Commission of Kentucky and
are incorporated by reference herein and by reference to a previous
application of applicant in case no. 92-219 (Kentucky PSC).

3, The name of the governmental agency offering the
franchise is the Lexington-Fayette Urban County Government of
Lexington, Fayette County, Kentucky. 2 copy of the franchise
ordinance is attached as Exhibit A and incorporated by reference
herein. Bids are due July 30, 2008.

4. The franchise offered for bid is for electric service

within the territorial area now served by applicant within the



limits of Lexington-Fayette Urban County Government in Fayette
County, Kentucky. The need and demand exists for retail electric
service in the franchise area.

5. Applicant has certified territory pursuant to KRS 278.017
which is located within the boundary of Lexington-Fayette Urban
County Government in Fayette County, Kentucky and which territory
applicant is currently providing retail electric service to any and
all customers who require electric energy. The map or maps of the
certified territory of applicant are filed with the Public Service
Commission as required by KRS 278.017. The need and demand for
retalil electric service exists in the franchised area because
applicant has provided retail electric service to existing
consumers for many years and will provide retail service for new
developments within the certified territory of applicant in Fayette
County, Kentucky.

6. The franchise ordinance permits Leington-Fayette Urban
County Government to assess a franchise fee of 3% of the gross
annual revenues received by the applicant from electric service
provided within Fayette County, Kentucky.

7. Applicant desires to apply for, bid and obtain the
heretofore mentioned franchise for its duly certified territory
conditioned wupon this Commission issuing a certificate of
convenience and necessity showing there is a demand and need for
the electric service sought to be rendered pursuant to KRS
278.020(3}).

WHEREFORE, applicant Clark Energy Cooperative, Inc.,

respectfully reguests that the Public Service Commission of



Kentucky grant a certificate of convenience and necessity
authorizing Clark Energy Cooperative, Inc. to apply for and obtain
the electric utility franchise for the territory in Fayette County,
Kentucky and a determination that there is a demand and need for
the electric service sought to be rendered. This certificate is
requested before the bid due date of July 30, 2008.

DATED July 17, 2008.

CLARK ENERGY COOPERATIVE, INC.

o S LS

PAUL G. EMBS

President and C.E.O.
P.0O. BOX 748
Winchester, Kentucky 40392-0748

GRANT, ROSE & PUMPHREY

By: /:%%/{>£? ?Za/

ROBERT L. ROSE
51 South Main Street
Winchester, Kentucky 40391
Attorneys for applicant,
Clark Enexrgy Cooperative, Inc.




CROINANCE NG. _175-2008

AN ORDINANCE CREATING AND ESTABLISHING A NON-EXCLUSIVE ELECTRIC FRANCHISE AND
PROVIDING FOR; THE PLACEMENT OF FACILETIES FOR THE GENERATION, TRANSMISSION,
DISTRIBUTION AND SALE OF ELECTRICAL ENEREY WITHIN THE PUBLIC RIGHTS-OR-WAY; THE
INCORPORATION OF THE PROVISIONS OF GODE OF ORDINANCES AND THE APPLICABLE
ZONING LAWS; DEFINITIONS; A POLICE POWER LIMITATION; CONSTRUCTION, INST ALLATION,

MATNTENANCE AND FACILITY STANDARDS; DUE REGARD FOR RIGHTS OF GOVERNMENT AND
OTHERS; COMPLIANCE WITH THE GOVERNMENT'S PERMITTING PROCESS FOR PROJECTS;
ADDHIONAL PERFORMANCE GUARANTEES OF UP TO $200,000 ON PROJECTS WITH
CONSTRUCTION COSTS EXCEEDING $100,000; AN INDEMNIFICATION AND HOLD HARMLESS
PROVISION; COMPLIANCE WITH NON-DISCRIMINATION AND AFFIRMATIVE ACTION
REQUIREMENTS; COMMERCIAL GENERAL LIABILITY INSURANCE POLICY IN THE AMOUNT OF
AT LEAST 1,000,000 PER OCCURRENCE AND $2,000,000 AGGREGATE: ACCESS, INSPECTION
AND AUDITING BY THE GOVERNMENT; NOTIFICATION OF RATE CASES BEFORE THE PUBLIC
SERVICE COMMISSION AND AN AGREEMENT NOT TO CONTEST INTERVENTION BY THE
GOVERNMENT; A THREE YEAR DURATION; NO VESTED RIGHTS FOR INSTALLATION QR
EMPLACEMENT OF FACILITIES AND. RIGHT TO REQUIRE REMOVAL OF FACILITIES AT
COMPANY'S  EXPENSE IF NO FRANCHISE BEXISTS; NOTIFICATION OF ASSIGNMENT WITH
CONSENT NOT TO BE UNREASONABLY WITHHELD, NO OBJECTION TO GOVERNMENT
INTERVENTION IN A TRANSFER OF CONTROL CASE BEFORE THE PUBLIC SERVICE
COMMISSION; THE FOLLOWING FENALTIES RECOVERABLE FOR VIOLATIONS AFTER COMPANY
15 PROVIDED THE OPPORTUNETY TO PRESENT EVIDENCE TO THE COMMISSIONER OF PUBLIC
WORKS AND DEVELOPMENT OR HIS DESIGNEE, WITH SUCH DECISIONS APPEALABLE TO A
COURT OF COMPETENT JURISDICTION: $500 A DAY FOR FAILURE TO COMMENCE REMOVAL, OF
A PENDING CONSTRUCTION PROJECT LPON EXPIRATION OF THE FRANCHISE, $100 A DAY FOR
FAILURE TO PROVIDE DATA AND REPORTS REQUESTED BY THE GOVERNMENT AS REQUIRED
BY THE ORDINANCE, OR FOR FAILURE TO TIMELY PAY THE FRANCHISE FEE OR AN ITEMIZED
BILL; A $100 A DAY PENALTY APPEALABLE TO A COURT OF COMPETENT JURISDICTION FOR A
FAILURE TO COMPLY WITHIN THIRTY DAYS TO A COUNCIL RESOLUTION DIRECTING
COMPLIANCE WITH A PROVISION OF THE ORDINANCE; NON-WAIVER AND CONTINUED
PERFORMANCE AND ENFORCEMENT UPCN THE GOVERNMENT’S FAILURE TO INSIST ON
SPECIFIC PERFORMANCE; THE PAYMENT OF PENALTIES NOT AN EXCUSE FOR NON-
PERFORMANCE; RESERVATION OF RIGHTS TO, REGULATE RATES AND SERVICES WITH
ACKNOWLEDGMENT OF PUBLIC SERVICE COMMISSION AUTHORITY; RIGHTS OF SUBSCRIBERS
DEFINED, IN CUSTOMER BILL OF RIGHTS; COMPANY WILL ABIDE BY ORDERS AND TARIFFS
PERTAINING TO SERVICE AND OPERA"I'IGNS IN FAYETTE COUNTY; COMPANY SHALL WORK TO
IMPROVE IDENTIFICATION AND REPLACEMENT OR REPAIR OF NONFUNCTIONING STREET
LIGHTS; TERMINATION UPON WILLFUL VIOLATIONS OF THE FRANCHISE, WILLFUL EVASION
OF PROVISIONS OF THE FRANCHISE, FRAUD AND DECEIT UPON THE GOVERNMENT,

KNOWINGLY MAKING MATERIAL MISREPRESENTATIONS, UPON A FORECLOSURE OR JUDICIAL
SALE OF ALL OR A SUBSTANTIAL PORTION OF THE COMPANY'S FACILEVIES, OR UPON
COMPANY'S FAILURE TO PROVIDE REGULAR AND CUSTOMARY SERVICE, AND PROCEDURES
FOR TERMINATING. THE FRANCHISE; GOVERNMENTS RIGHT TG CANCEL FRANCHISE THIRTY
DAYS AFTER THE APPOINTMENT OF A RECEIVER OR TRUSTEE UNLESS CERTAIN CONDITIONS
ARE MET; SALE AT, PUBLIC AUCTION OF THE FRANCHISE AND DUE ADVERTISEMENT
REQUTREMENTS THEREON; WRITTEN BIDS, RIGHT TO REJECT, PAYMENT OF FIVE PERCENT OF
THE ESTIMATED COST OF THE SYSTEM UNLESS THE COMPANY ALREADY HAS SUFFICIENT
FACILITIES TO PROVIDE THE FRANCHISE SERVICES, AND PAYMENT OF $500 FOR
ADVERTISEMENT AND ADMINISTRATIVE COSTS WITH ANY EXCESS AMOUNTS EXCEEDING
ACTUAL COSTS TO BE RETURNED TO BIDDER(S) WITHIN THIRTY DAYS; PAYMENT OF THE 5UM
OF AT LEAST THREE PERCENT OF THE COMPANY'S GROSS ANNUAL REVENUES FROM THE
PROVISION OF ELECTRIC SERVICE WITHIN FAYETTE COUNTY; AGREEMENT TO WORK WITH
THE GOVERNMENT TO PROVIDE CERTAIN REDUNDANT POWER SOQURCES, AGREEMENT TO
PROVIDE POLE ATTACHMENT SPACE UNLESS OTHERWISE PROVIDED IN AN AGREEMENT;

PAYMENT OF PERMITTING FEES; THE FILING OF AN APPLICATION OR TARIFF WITH THE
KENTUCKY PUBLIC SERVICE COMMISSION WITHIN TEN DAYS OF ACCEPTANCE QF THE BID;
SUSPENSION OF PAYMENT OF THE FRANCHISE FEE IF NO FINAL DETERMINATION REGARDING
TARIFE APPROVAL IS MADE AND ALLOWING THE GOVERNMENT TO TERMINATE THE
FRANCHISE UPON SUCH CONDITION; RIGHT TO TERMINATE IF DEREGULATION RESULTS IN
MATERIAL SHORTFALL IN REVENUE; ALL PAYMENTS TO BE MADE MONTHLY OR QUARTERLY
WITHIN THIRTY DAYS OF THE PRECEDING PAYMENT PERIOD; PAYMENT IS NOT AN ACCORD
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AND SA'!'ISFAC'I'ION, RIGHT TO AUDIT AND TO PAYMENT OF COSTS IF THE COMPANY IS
FOUND TO HAVE WITHHELD FIVE PERCENT OR MORE FOR ANY SIX MONTH PERICD;
INTEREST OF EIGHT PERCENT ON ANY LATE OR 'RECOMPUTED PAYMENTS AND AN
ADJUSTMENT FOR OVERPAYMENTS; BIDS MUST ACCEPT THE CONDITIONS OF THIS
ORDINANCE AND MAY INCLUDE ADDITIONAL CONSIDERATION PAYMENTS; VIOLATIONS OF
THE FRANCHISE SHALL BE CONDITION FOR FORFEITURE; LAW OF KENTUCKY APPLIES; VENUE
N FAYETTE COUNTY; NO THIRD-PARTY RIGHTS; ANY UNLAWFUL PROVISION IS SEVERABLE;

AND FRANCHISE EFFECTIVE WHEN THE COUNCIL ACCERTS THE BID(S), ALL EFFECTIVE oN
DATE OF PASSAGE.

BE IT CRDAINED BY THE COUNCIL OF THE ;EXINGTON-FAYETTE URBAN COUNTY
GOVERNMENT:

Section 1 - There Is hereby created a non-gxclusive franchise to acqulre, lay, mailtain and
operate In the public streets, alleys, avenues, public _rqads, highways, sidewalks and other public
ways of the Lexington-Fayette Urpan County Government, a system or works for the generation,
transmisslon and distribution of electrical energy {rom points either within or without the
corporate limits of this Urban Caunty, to this Urban County and the Inhabitants thereof, and from
and through thls Urban County t6 persons, corporations and municipalities beyond the limlts
thereof, and for the sale of safme for light, heat, power and other purposes; to erect and malntain
poles or other structures, wires and other apparatus neces.;;afy for the operation of said system In,
upon, over, under, across and along each and all of the streets, avenues, aiieys,_,r_lghh_xs-of-way and
public places {not including parks, gree‘n{uays, and ch'er public areas not traditionally used for

‘public egress) within the pres'ent and futur'g corporate 1Imlgs q'f tﬁls Urban Cotinty {the “Rights-of-
way"), subject to all the provisions of this Ordinance. This Ord%rse;nce does not excuse the
franchisee from complylng with any and all exdsting and Future local laws and ordinances, as may
be amended, Including but not limited to the terms and provislon_'s of Chapters 17, 178, and 17C
of the Code of Ordinances, Lexln_gmn-Fayette Urban County Government (the “Code™), ar the
provistons of lts zoning ordinance, If applicable, which are Incorporated hereln by reference, and
shall apply as (F fully set forth herein to the extent that ﬁ-ael;‘e Is no express confiict with the terms
or provisions of this Ordinance, or-a direct conflict with fed‘eral of state law, This franchise does
not include the right or privilega to provide for the gperation of a telephone communication
system, Including telephone exchange service (as defined by 47 USC Sectlon 153(47)) ancd
exchange access {as defined by 47 USC Sec. 153 (16)), data transmission, cable service (as
defined by 47 USC Section 522(6)) or open video service (as defined by 47 USC Section

76.1500(a)), unless such services are used exclusively within the Company and not for revenue,



Seictlon 2 - The person, firm or corporation that shall become the purcheser of sald
franchise, or any successer or assignee of such person, shall herelnafter be referred to as the
"Company” hereih. The Lexingtor-Fayetie Urban County Government shall be referred to ss the
“Government”, The daflrltions and terminology contalned In the pravislons of the Code are hereby
Incorporated hereln by reference,

Secton 3 - "The Company acqulring this franchise shall have the right and privilege of
laying, maintalning and operating a system of works for the generabion, transmission and
distribution of electrical energy for the sa{!e of same for Tight, heat, power ahd other pua;puses, to
grect and malntaln poles or other structures, wires and other appavatus necessary for tha
operation of sald system in, along and under the Rights-of-way within the corparate boundarles of
the Government as they now exist or may hereafter be extended; subject to the provisions hereof
and to all powers (incduding pollca power) Inherent In, conferred upon, or reserved to the
Government, Including but not imited to those contained In the Code.

Section 4 - In addition Yo complylng with the fequirements contained In federal or state
Jaw or regulation, and the Code, the Company agrees that:

(8)  All worldng faciiities and conditdons Used during’ construction, installation

and malntenance of Fadlitles ghall comply with the standards of the Otcupational Safety and
Health Administration;

(&) It shall construct and operste the system and relatéd Facilities in
accordance with all generally accepted refated industry codes and standards that’are applicable;

(€} Al construction shall be peformed In a workmanllke manner, and all
materials, equipment, andfor Faclitles used or Installed shall be In compliance with Industry
standards;

{d}  Inthe construction or reconstruction of malntenance or removal of dny of
sald Faclities, the Company shall have due regard for the rights of the Gdvernment and others,
and shall not unduly. Interfere with, oF In any way damage the property of the Government or
others under, on, or above the ground. The Company shall comply with all the laws of the
Commonwealth of Kentucky and ordingnces of the Government as to placdng Hghts, danger
slgnals or warning signs and shall be liable for any and all damage that may arise by reason of its

fallure or neglect to comply with such ordinances and laws, Work by the Company hereunder



shall be done fn a workmanfike manner and 5o as not to unnecessarlly interfere with public use of
the Rights-of-way.

{¢) The minimum clearance of wires and cables above the Rights-of-way and
the placement of any urderground fadilities shall conform to accepted good engineering practices
or national standards as recagnized by the Kentucky Public Service Commission.

Sectlan 5 - The Company shali comply with all of the requirements of the Code, and more
spacifically, Section 17C-19 of the Code and the provisions of the zoning ordinance, If appiicable
pertalning to Government conistruction and/or street projects. |

Section 6 — In addition to any performance bond(s) required pursuant to Sectlon 17C-23
of the Code, th_a Company may be required to provide a performance guarantes for significant
prafects with construction costs of one hundred thousand {5&100,000.00) or more Invoivitig the
Rights-of-way. This performance guarantee shall be S%E In an amount and d}sration t be
determined by the Director upon discussing and veriﬁ/iﬁg' the scope of such a project witﬁ the
Company, and shall be In faver of the Government to be Issued by an entity subject to jurisdiction
and venue in Fayette County, Kentucky. In no event shall the total cimilative amount of such
performance guarantee exceed two hundred thousand doflars ($200,000,00).

Seclion 7~  The Company agrees it shall defend, Indemnify, and hold harmless the
Government consistent with the Indemnification and hold harmless provisions as set forth in
Section 17G-17 of the Code, ot as it may be amended In the futute. This obligation to defend,
Indemnify, and hold harmless does not include defending, Indemnifylng and holding harmiess the
Government for its own negilgent acts,

Section 8 -  The Company shall comply with all applicable federal, state or local non-
discrimination and affirmative action requirements of any laws, regulations and executlve
directives, and shall not discriminate In its employment practices against any employee ar
applicant for employment because of race, color, reflglon, national orlgin, sex, age or physical
handicap. :

Secion 9~  The Company agrees to procure and maintain throughout the term of this
franchise and any extenslon thereof, commerclal general lahllity insurance tn the principal amount
of at least One Millon dollars ($1,000,000) per occurrence with a Two Milllon Dollar
{$2,000,000.00) agaregate, with an insurance company authorized to do business in the

Commonwealth of Kentucky with the provislon, "It Is agreed and understood that the Lexington-



Fayette Urban County Government, Its agents, employees, officers and elected officlals, as thelr
interests may appear, are additonal insureds, In the same manner as If a separate policy had
been issued, under the provision of the policles reguired to be Issued during the term of this
franchise or as otherwlse required by this Ordinance.” Ali Insurance policles shail be broad form In
nature and shall be through a company with an A.M, Bést Rating of “A* or betier, admitted to do
business In Kentucky, and the contract shall be non-tancelable without at least thirty {30) days
advance written notice by reglstered mail to the Government from the Insurance company and
shall provide the Government with a certificate of insurance evidencing the Insurance potlcy
required by this section. The certificate shall state that the Insurance polley shall not be canceled,
materfally changed or nonsrenewed until after thirty (30) days writteri notice has been provided to
the Government however, Insurance may be canceled and reptaced with a polity that continues
to meet or exceed the requirements of this section. 'The Company may satisfy the Insurarice
requlirements and conditions of this section unider a selif-insurance plan that is acceptable to the
Gevernment's Division of Risk Management.

Sectlon 10 ~ (a) The Govemment, through its Mayor or his designee, or through such
assistants as the Government may employ or designate, may, at ail reasonable times, and at the
Government’s expense, have tha right to inspeet such books and records of the Company as are
necessary for the Government to verlfy the accuraty of the ameunts paid by the Company to the
Government under this franchise. This provision shall survive the term of any Franchise
agreement awarded pursuant to this Ordinante for a perlod of one (1) year. In the avent that the
Government determines that [t deslres an audlit of this franchise, the Company dgrees to comply
with all reasonable requests of the Government pertaining to obtalning any necessaty information
or documentation from the Company. If such audit or review is performed In connection with
the granting or renewal of a franchise, a sale or transfer of cqn'crm, or a modification, the
Company shall reimburse the Government for all of the reasonable costs assoclated with the
audlt or review incuding all out-of-potket costs for attorneys, accountants and other
consultants.  Any additional amount due to the Government a5 a result of the Government's
audlt shall be pald within ten (10) days following written notice to the Company by the
Government which notice shall include a copy of the audit report.

(b} The Company agrees further to furnish the Mayor or his deslgnee timely

written notice of its filng an application with the Public Service Commisslon for an increase in



|
general base rates concurrent with sald fillng. Should the Government choose to Intervens In
such Commisslon action, the Company shall not oppose such Intervention, and the Government
shall be given access to records related to sald application, as required by the Commisslon.
Section 11 - (a) The franchise hereby created shall be a period of three (3) years from
the date of acceptance by the Urban County Councll, This franchise is not exclusive and the
Government reserves the right to grant simllar franchises to more than one Company,

{b)  This franchise creates no vested rights In the Company and any Installation
or emplacement of Fadlities by the Company In the Rights-of-way Is at the Cgmpany’s risk. If the
Company Is not granted a new franchise upan the expiration of the term for which the franchise is
granbed, or If the Company's franchise s terminated or cancelied, as provided for hereln, the
Government shall have the right to require the Company to remove at its own expense all
portions of the system from all public rights-of-way within the confines of Fayette County.

(¢}  No assignment of this franchise or the electrlc transmission and distribution
system subject to this franchise shall take place without at least sixty (60) days advance written
to the Government, and consent by the Government, which consent shall not be unreasonably
withheld. The Company shiail not object to the Government’s Intervention and participation in any
action before the Publle Service Commission Involving the transfer of contrel of the Company.

Section 12 - (a) Tf, efter the Company 1s provided the opportunity to appear and present
evidence before the Government’s Commissioner of Publlc Works and Development or his
designes, the Government finds that the Cqmpany has violated any of the followlng provisions
of this Ordlnance, the following penaities shell be ', recoverable, The dedsion of the
Commissioner shall be the final administrative declsion and shall be [n writing and provide the
basis for the dedislon. The decision may be appealed to a court of competent jurisdiction.

(1) For faliure to commence removat of any pending construction project within
thirty (30) days of recelving notice from the Government that the franchise has expired and wil
not be renewed, the Company shall forfelt five hundred dollars ($500.00) per day or part thereof
that the violation continues;.

(2) For faliure to provide data and repants requested by the Government and as
requirett by this Ordinance, the Company shall forfelt on bundred dellars ($100.00) per day or

part thereof that the viclation continues;



(3) For fallure to pay the franthise fee when due pursuant to Sectlon 18 of this
Ordinance, or any itemized bl presented By the Govemment pursusnt o Sectlon 5 of this
Ordinance or this sectlon, the Company shall forfelt one hundred dollars ($100.00) per day or part
thereof that the violation continues, However, this provision shall not apply if Interest Is assessed
by the Government pursuant to Section 19(c).

(b) IF the Company fails td comply within thirty (30) days of any Councll
resolution directing compliance with' any other. provisions of this Ordinance, the Company shall
forfelt ohe hundreg! dollars ($100.00) per day or part thereof that the vialatlon continues. The
decision of the Coundli may be appesaled to a court Gf competent jurisdiction.

(€} The Company shall not be excused from complylng with any of the terms
and conditions of this Ordinance by any fallure of the Govetnment, upon any one or more
oteaslons, to insist upon the Company's performance or to seek the Corhpan\}‘s compliance with
any one or more of such terms or condltibns. Payment of penziles shall not excuse non-
performance under this Ordinance: The right of the Government o seek and collect penalties
as set forth in this section Is In addition to Its right to terminate and cancel as set forth in
Section 14 of this Ordinance.

Sectlon 13 — The Govemment restrves all rights It might presently have, or which It may
hereafter acquire, to-regulate the Comipany’s rates ard-services. The parties acknowledge the
current general regulatory authorlty that the Kentucky Public Servicé Commission has been
provided In this area.  The rights of ali subscribers are defined by the Customer Blll of Rights,
which Is contalned In the Company's tariffs, 'The Company will abide by any all Commlssion
orders andfor tarifis pertalming to service and cperations in Fayetts County,  As further
consideration for the granting of this franchise, the' Company shall work with the Government to
improve the Identification and replacement or repalr of nonfunctioning street lights.

Sectlon 14 - {8} In addition to all other rights and powers pertalning to the
Government by virtue of the franthise or otherwlse, the Government, by and through its Coundi,
reserves the right to terminate and cancel the franchise and all fghts and privileges of the
Company hersunder In the event that the Company:

{1)  Willrilly viciates any materiat provision of the franchise or any
material rule, order, or determlnation of the Government made pursuant to the franchise, except

where such viplation [s withaut fault or through excusable neglect;



(2)  Wilifully attempts to evade any materlal provision of the franchise
or practices any fraud or decelt upon the Government;

(3} Knowingly rﬁak_as & materlal misrepresentation of any fact In the
application, proposal for renewa{, or negotiation of the franchise;

{4) Is experlencing a foreclosure ar other judicial saie of all or a
substantial part of the Company's Facilitles Jocated within Fayette County. The Company shall

provide the Government at least thirty (30} days advance written notice of such foreclosure or

sale;

{5 15. no longer able to provide regular and customary uninterrupted
service to Its customers In the franchise ares.

{b)  Prior to attempting to terminate or cance! this franchise pursuant to
this section, the Mayor or his designee, or the Urban County Councll shall make a wiltten demand
that the Company do 6r. comply with any such provision, rule, order or determination. If the
violation, found in Secdan 14(a), by the Company contnues for a perlod of thirty (30} days
following such written demand without written preof that the corrective action has been taken or
1s being actively and expeditiously pursued, the Government may place lts request for termination
of the franchise as eatly as the next.regular Councll meeting agenda. The Government shall
cause to be served upon Company, at least ten (10) days prior to the date of such Councl
meeting, a written notice of intent to request such termination and the time and place of the
meeting, legal notice of which shall be published in the Lexington Herald-leader, or another
newspaper of general circulation published In Lexington, Fayette County, Kentucky.

(1) It shall be a defense Yo any attempt o terminate and cancel the
franchise that the Company was relying on federal law, state law, or a valld tariff In acting or not
acting on the Issue In dispute.

(2) The Coundil shall conslder the request of the Government and shall
hear any person interested thereln, and shall determine In its discretion, whether or net any
violation by the Company was with just cause,

{3) If such violetion by the Company Is found to have been with just cause,
the Councll shall direct the Company to comply therewith within such time and manner and upon

such terms and conditions as are just and reasonable,



{4) IF the Counch determings such viclation by the' Company was without
just cause, then the Counclt may, by resolution, declare that the frarichise of the Company shall
be terminated and forfelted unless -there Is compliance by the Company within such period as
the Coundil may fix.

Section 15 ~ The Councll shall have the right to cancel this franchise thirty (30) days after
the appolntment of a recelver, or trustee, to take over and conduct the busihess of the Company,
whether In recelvership, recrganization, bankruptey, or other acion or froceeding, uhless such
recelvership or trusteeship shali have been vacated prior to the expiration of sald thirty (30) days,
unless:

{a)  Wilhin thirty (30} days after his glection of appolittmertt, such receiver or
trustee shall have fully camplied with all the provislons of this Ordinance and remedied all defaults
thereunder; and,

(b  Such recelver oirtrustee, within sald thirty (30) days shall have executed an
agreement, duly approved by the court having jurisdiction In the premises, whereby such receiver
or trustee assumes and agrees to be bound by each and every provistor of this Ordiriance and the
franchise granted to the Company.

Sectlon 16 - It shall be the duty of the Mayor or s deslgnee as soon as practicable after
the passage of this Ordinance o offer for sale.at public aucton sald franchise and privilege. Sald
franchise and privilege shall be sold-fo the bighest and best bidder or bidders at a me and place
fixed by the Mayor after he or she has glven due notice thereof by advertisement in at least one
{1) 1s5ue of the Lexington Herald-Leader, or ano;her newspaper of general dreulation published In
Lexington, Fayette County, Kentucky. This advertisement shall appear not less than seven ¢7)
days nor more than twenty-one (21) days before the date of bid opening.

Settior: 17 - Blds and proposald for the purchase and acquisition of the franchise and
privileges hereby created shall be In writing and shall be delivered to the Mayor of his deslgnee
upon the date and at the time fixed by him or her In sald advertisement for receiving same,
Thereafier, the Maycr shall report and supmit to the Urban County Gouncil, at i’he time of its next
regular meeling or as soon as practicable thereafter, sald blds and proposals forits approval. The
sald Urban County Council reserves the right, for and on behalf of the Government, to reject any
and all bids for said franchise and privileges; and, in case the bids reported by the Mayor shall be

rejected by the Urban County Coundil, It may direct, by resolution or ordinance, said franchise and



privilege to be agaln offered for sale, from tme to.tlmef until a satisfactory bid therefore shall be
recelved and approved. Each bid shall be accompanied by cash or & certifled check drawn on a
bank of the Cammonwealth of Kentucky, or a national bank, equal to five percent (595) of the falr
estimated cost of the systam requlred to render the service, which check or cash shall be forfelted
to the Government In case the bid should be accepted and the bldder should fall, for thirty (30)
days after the confirmation of the sale, to pay the price and to give a good and suffltient bond In
a sum equal to one-fourth (1/4) of the felr estimated cost of the system to be erected,
conditioned that It shall be enfarceable in case the purchaser should fall, within sixty (60) days, to
establish and begin rendering the service In the manner set forth In this Crdinance, Blds shall
include such dacumentation as Is necessary to support the bldder's determination of the fair
astimated cost of the system required to render the service, Government reserves the right to
raview any of bldder's supportlng. dowmentaﬂon which justifles bidder's datermination of sald
estimated cost. Such depasit need not bé made by a corporation ar person already owiing within
the territorial fimits of Fayette Gounty a plant, equipment, and/or Facllitles sufficient to render the
service required by this Ordinance. In addition, each bid shall be accompanied by a non-
refundabie payment to the Government In the amount of five hundred doliars ($500.00) to cover
the Government's cost of atvertising and other administrative expenses Incurred.  In the event
that the total amount submitted by all bldders exceeds the Governiment’s actual costs, it will
refund the overcharge to each Company on a pro rata basis within thirty (30) days.

Section 18 ~ {&) In conslderatlen for the grantling of the franchise the Company agrees to
pay to the Government a franchise fee in a sum equal to three percent (3%) of the gross annual
revenues received by the Company from electric service provided by the Comgany within Fayette
County. The‘term gross annual revenues Is Intended to Include revenue recelved from customers
within Fayette County supplied under residential, commaerdal, Industrial, public street and highway
fighting, and other public authorities classificatlons. It shalf also Include any vevenue that Is
otherwise derived from the use of the Company’s fadilities-that are located In the Rights-of-way, If
explicity approved by the Kentucky Public Service Commission. The Company shall flle all
documents necessary for approval of this franchise agreement and/or its assoclated fees with the
Kentucky Public Service Commission within ten (10) worling days after the acoeptance of the
franichise by the Government,_and shall provide the Govemniment with coples of any such filed

documents, The Company s otharwise required to continue submitting payments to the
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Government under the terms of ity existing terlff and/or franchise untll such time as this tanff
approvel Is obtalned.

(b  As further conslderation for the graniing of this franchise, the Company
shall work with the Government to provide of redundant power feeds/lines sufficent to mest
operational needs from separate power substations to all Government facilitles housing security,
communications, and or information technology services.

(c)  As further consideration for the granting of this franchise, the Company
shall permit the Government to utiize its pole, condult, or raceway space &t no charge wheh such
space Is vacant or avallable for public safety or gnvemmehtgl purpases, If such space 15 not
avalizble, then the Company shall make such spate avallable on the most favorable terms
extended to any other customer, This provision shall not supersede any existing or future
agreement that the Government Has with the Company perfalning to the use of the Company’s
spatce.

(d}  If, after a petlod of sixty (68) days from the filing of Company's application
or tariff, the Kentucky Public Service Commission has made no final determination concerning the
prompt and satisfactory recovery of amounts payable under thils Section by the Company, then
the Company's obligation to pay the amount specified In Section 18(s) shall be suspended,
provided the Company shall first give the Government ten (10) days written notice of its Intention
to suspend payment pending the decision of the sald Commisslon. In the event of suspension of
the Company’s obligation as hereln provided, the Government shall have the option to terminate
this franchise within thirty (30} days of recelpt of safd writizn notification from the Company.

{e) Inthe event the sale of electriclty is deregulated within the Commonwealth
of Kentucky, and deregutation results In a materlal shortfall of revenue to the Government, the
Government shall have the option of terminating the franchise agreetrient with the Company. If
the franchise agreement Is terminated by the Government pursuant to this provisien, the
Govemment and the Company shali have a duty to negotiate In good falth with respect to offering
a mutually acceptable franchlse agreement to the Company..

{H  In addition to the franchise fees in Sectlon 18(a), the Compeny Is also
required to pay the Government an additional amount Intended to adequately compensate the
Government for its permitting and InspecHon of the Company’s construction activittes In the

Rights-of-way pursuant to Section 17C-22 of the Code. This amount Is to be pald separately to
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the Government at the time and unc!ef the terms as sat forth in Chapter 17C of the Code. The
Company may seek tariff approval from the Kentucky Public Service Commisston for the recovery
of such payments as set forth In Section 18(a). Notwithstanding the foregoing, the Company may
elact to pay for Its permit fees upon application for each respective permit upon approval of the
Director, These permitting fees are subject to change d;urtng the term of the franchise based
upon an audit of the actual cost of permitiing for the Govermment or a change in the amount of
the respective permitting fees faund in Section 17C-22 of the Code. In the event of such a
change, the Company shall be provlded at least sixty (60) days advance written notice.

{g) To the extent the Company actually Incuts other reasonable incremental
costs in connection with Its compliance with the Government’s ordinances; the Government
agrees that the Company may tecover such amounts from its customers pursuant to the terms of
a tadff filed with an approved by the Kentucky Publlc Service Commission, if atherwise permittad
by law,

Section 19 - (a) Payment of any amount due under this Ordinance shall be made on a
monthly basis or quarterly basls within thirty (30) days of the end of the preceding payment
period. Such payments shall be monthly unless the Company has historlcally pald the
Government on & quarterly basls. In the event of suspension of the Compahy's obligation
pursuiant to Section 18(b) hereln, sald suspenslon shail not have application to any amount due
hereunder for th_e preceding calendar month, and the gross Income received by the Company
during any such suspension perlod shall be exduded from the Company's annual gross
revenues for the purpose of calcutating dmounts due under Section 18(a) herein,

(b)  No acceptance of any franchise fee payment by the Government shall be
construed as an accord and satisfaction that the amount paid Is In fack the correct amount nor
shall acceptance be deemed a release to any daim the Government may have for future o
additionat sums pursuant to this Ordinance. Any additional amount dua to the Government as a
result of the Government's audit pursuant to Section 10(a) shall be pald within ten {10) days
following written notice to the Company by the Government which notice shall inciude a copy of
the awdlt report. If as a result of such audit or review the Government determines that the
Company has underpald Its franchise feg by five parcent (5%) or more for any payment perlod

then In addition to making full payment of the relevant obfigation, the Company shall relmburse
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the Govermnment for all of the reasonable costs assotiated with the aullit of review, including all
out-of-pocket costs for atorneys, atcountants and other consuitants,

{c) In the event thﬁt any franchise payment or recomputed amount Is not
made on or before the applicable dates heretofore specified, Interest shalf be charged from such
date ot the annua) rate of eight percent (8%). Overpayments discovered by the Government or
the Company shall be an adjustment on the next monthly payment without interest,

Section Z0 — Bids offered for purchase of this franchise ‘shalt state the bidder's
acceptance of the conditions set forth in this Ordinance. I any bld shali Include an offer of
payment over and above the terms of the franchise, then a ceftified chetk for said amount,
payable to the Lexington-Fayette Urban County Government, shall be deposited with the
Governrhent. Thls amount shall Be I addition to the provision for payments totikained in
Sections 18 and 19, which shall be congidered s a condition of this franchise. Any check
deposited by an unsuccessful bldder shall ba retumed when the Utban County Councll shall
have accepted the bid or bids, which In its judgment 15 or are the highest and Yest,

Sectlon 21 - Any viclation by the Company, %5 vendes, Lesses, of successor of the
material provisions of this franchise or any matetlal portions %he'renf,w or the fallure promptly to
perfarm any of the provistons thereof, shall be cause for the forfelture of this franchise and all
rights hareunder after written notice ta the Company and continuation of such vinlatlons, fallure
or default, as set farth In Sectlon 14. _

Section 22 - The Company shall have the authotlty to trim trees that sre totated within or
overhang the Rights-of-way so as to pravent the branches of such Tees fiom coming In contact
with the wires, cables, or other Facilties of the Company. Any trimming, removal or other
disturbance of trees shall conform to all lawful ordinances, requirements and directives of the
Goverament, Inclhuding but not limited to the Government's Street Tree Ordinance (Chapter 178 of
the Code of Ordinances), and the Company shalt make avalfable upon seasonable request of the
Government, Informatlon regarding its tree timming practices, In the event that the Company
falls to tmely and suffidently respond to a lagitimate and reasonable complaint regarding Its
fallure to trim such trees, and such complalnt Is made known to the Govemnment, the Government
shall contact the Company with respect 4o such matter and attempt to reach a satisfactory result,

Notwithstanding the foregolng, this provision In no way limits any existing or future fawful rights
that the Government may have with reéspect to such trees,
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Section 23 — This Ordinance and any franchise awarded pursuant to it shall be governed
by the Jaws of the Commonwealth of Kentucky, both as to Interpretation and performance. The
venue for any fitigation related to this Ordinance or a franchise shall be in the court of
compatent jurlsdictian In Fayette County, Kentucky.

Sectlon:24 ~ This Ordinanog and any franchise awarded pursuant to It does not create a
tontractual relatfonship with or right of action In favor .o_f a third party against sither the
Gavarniment or the Company,

Section 25 - If any secon, sentence, cause or phrase of the Crdlnance s held
unconstitutiona! or otherwise Invalld, such Inflrmity shall not affect the validity of the remalning
Ordinance.

Section 26 - The franchise created by this Oriinance shall become effective when the
Urban County Councll accepts the bld(s) for it,

Se&lon 27 - This Ordinance shall become effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL: Tuly 8, 2008

faf Jim Rewherry
MAYOR

ATTEST:

{8/ Bupan Lamb .
CLERK OF URBAN COUNTY COUNCIL

PUBLISHED: July 16, 2008~lt
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