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Stephanie Stumbo 
Executive Director 
Public Service Commission of Kentucky 
2 1 1 Sower Boulevard 
Frankfort, Kentucky 40602 

July 15,2008 
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PUBLIC SERVICE 
COMMlSSlON 

Kentucky Utilities Company 
Legal Department 
220. W. Main Street 
P.O. Box 32030 
Louisville, Kentucky 40232 
www.eon-us.com 

RE: Application of Kentucky Utilities Company for a Certificate of 
Public Convenience and Necessity Authorizing KU to Bid on a 
Franchise Established by the Council of the Lexington-Fayette 

9 Urban County Government, Kentucky 
CY- 

Dear Ms. Stumbo: 

Enclosed please find an original and 10 copies of the Application for a 
Certificate of Public Convenience and Necessity (“CCN”), to enable Kentucky 
TJtilities Company (the “Company”) to apply for an electric franchise with the 
Lexington-Fayette TJrban County Government, Kentucky (the “City”) pursuant 
to KRS 278.020(4). The City passed Ordinance No. 175-2008 on July 8,2008. 

For many years, the Company has been the owner of a separate franchise 
granted by the City to erect facilities for providing electric service to the City 
and the inhabitants thereof. The franchise to be obtained will replace the 
current franchise. 

If you have any questions, please do not hesitate to contact me. 

Very truly yours, 

Allyson K. Sturgeon 
Senior Corporate Attorney 
T 502-627-2088 
F 502-627-3367 
Allyson.sturgeon@eon-us.com 

AllysonP<I. Sturgeon 
Senior Corporate Attorney 

Enclosures 

http://www.eon-us.com
mailto:Allyson.sturgeon@eon-us.com


BEFORE THE 
KENTIJCKY PUBLIC SERVICE COMMISSION 

PUBLIC SEHVICE 
COMMISSION 

In the Matter of: 

APPLICATION OF KENTUCKY UTILITIES COMPANY ) 
FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND ) 
NECESSITY AUTHORIZING KU TO BID ON A ) CASE NO. 2 0 0 8 - 0 0 8  - 
FRANCHISE ESTABLISHED BY THE LEXINGTON- 
FAYETTE URBAN COUNTY GOVERNMENT, KENTUCKY) 
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APPLICATION 

The Applicant, Kentucky Utilities Company (“KU”), respectfully states as follows: 

1. The Post Office address of the principal office of Applicant is 220 West Main 

Street, Louisville, Kentucky 40202. KTJ is a Kentucky corporation authorized to do business in 

the Commonwealth of Kentucky. 

2. KTJ is a utility engaged in the business of supplying electric service in and to 

various cities and the inhabitants thereof within the Commonwealth of Kentucky, and has 

conducted such business for a number of years. The instant filing is made in accordance with 

Section 278.020(4) of the Kentucky Revised Statutes. 

3. Receipt of the requested certificate will allow KTJ to pursue its bid on a new 

franchise for which the Lexington-Fayette TJrban County Government, Kentucky (“City”) has 

solicited bids pursuant to Ordinance No. 175-2008, a copy of which is attached hereto as Exhibit 

A. 

4. A certified copy of KTJ’s Articles of Incorporation is already on file with the 

Commission in Case No. 2005-00471 and is incorporated herein by reference pursuant to 807 

KAR 5:001, Section 8(3). 
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5 .  There is and will continue to be a demand and need for electric service in the area 

of the City subject to the franchise, and KU desires to obtain a franchise in accordance with the 

bidding protocol established by the City. 

6. Should KU be successful in acquiring said franchise, it will file a copy thereof 

with the Commission. 

WHEREFORE, Kentucky TJtilities Company asks that the Commission enter an Order 

granting to KIJ a Certificate of Public Convenience and Necessity to bid for and acquire a 

franchise from the City. 

Dated at Louisville, Kentucky, this 15th day of July, 2008. 

Senior Corporate Attorney 
Kentucky Utilities Company 
220 West Main Street 
Louisville, Kentucky 40202 
(502) 627-2088 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing Answer 
was served on the following on the 15th day of July, 2008, U.S. mail, postage prepaid: 

Dennis G. Howard, I1 
Assistant Attorneys General 
1024 Capital Center Drive 
Suite 200 
Frankfort, Kentucky 4060 1-8204 
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Exhibit A 



ORDINANCE NO. ._ 175-2008 

AN ORDINANCE CREATING AND ESTABLISHING A NON-EXCLUSIVE ELECTRIC FRANCHISE AND 
PROVIDING FOR: THE PLACEMENT OF FACILITIES FOR THE GENERATION, TRANSMISSION, 

INCORPORATION OF THE PROVISIONS OF CODE OF ORDINANCES AND THE APPLICABLE 
ZONING LAWS; DEFINlTIONS; A POLICE POWER LIMITATION; CONSTRUCTION, INSTALLAlIGN, 
MAINTENANCE AND FACILI'TY STANDARDS; DUE REGARD FOR RIGHTS OF GOVERNMENT AND 
OTHERS; COMPLIANCE WITH THE GOVERNMENT'S PERMITTING PROCESS FOR FROJELTS; 
ADDITIONAL PERFORMANCE GUARANTEES OF UP TO $200,000 ON PROJECTS WIT!{ 
CONSTRUCTION COSTS EXCEEDING $100,000; AN INDEMNIFICATION AND HOLD tjAI<MI.ESS 

REQUIREMENTS; COMMERCIAL GENERAL LIABILITY INSURANCE POLICY I N  THE AMOUNT OF 
AT LEAST $1,000,000 PER OCCURRENCE AND $2,000,000 AGGREGATE; ACCESS, INSPECTION 
AND AUDITING BY 'THE GOVERNMENT; NOTIFICATION OF RATE CASES BEFORE THE PIJSLIC 
SERVICE COMMISSION AND AN AGREEMENT NOT TO CONTEST INTERVFNTION BY THE 
GOVERNMENT; A THREE YEAR DURATION; NO VESTED RIGHTS FOR INS'rALLATlON OK 
EMPLACEMENT OF FACILITIES AND RIGHT TO REQUIRE REMOVAL OF FAC1LlTIE.S AT 
COMPANY'S EXPENSE IF  NO FRANCHISE EXISTS; NOTIFICAITON OF: ASSIGNMENT W11H 
CONSENT NOT' TO BE UNREASONABLY WITHHELD; NO OBJECTION TO GOVERNMENT 
INTERVENTION I N  A TRANSFER OF CONTROL CASE BEFORE THE PIJBLIC SERVICE 
COMMISSION; THE FOLLOWING PENALTIES RECOVERABLE FOR VIOLATIONS AFTER COMPANY 
IS PROVIDED THE OPPORTUNI'TY TO PRESENT EVIDENCE TO THE COMMISSlONER OF PUELJC 
WORKS AND DEVELOPMENT OR HIS DESIGNEE, WJTH SUCH DECISIONS APPEALABLE TO A 
COURT OF COMPETENT JURISDICTION: $500 A DAY FOR FAILURE TO COMMENCE RCMOVAL OF 
A PENDING CONSTRUCTION PROJECT UPON EXPIRATION OF THE FRANCHISE, $100 A DAY FOR 
FAILURE TO PROVIDE DATA AND REPORTS REQUESTED BY THE GOVERNMENT A5 Kt'QUlRED 
BY THE ORDINANCE, OR FOR FAILURE TO TIMELY PAY THE FRANCHISE FEE OR AN ITEMIZED 
BILL; A $100 A DAY PENALM APPEALABLE TO A COURT OF COMPETENT JURISDICTTON FOR A 
FAILURE TO COMPLY WITL.IIN T H I R N  DAYS TO A COUNCIL RESOLUTION DIRECTJNG 
COMPLIANCE WJTH A PROVISION OF THE ORDINANCE; NON-WAIVER AND CONTINUED 
PERFORMANCE AND ENFORCEMENT UPON THE GOVERNMENT'S FAILURE TO INSIST OX 
SPECIFIC PERFORMANCE; THE PAYMENT OF PENALTIES NOT AN EXCUSE FOR NON- 
PERFORMANCE; RESERVATION OF RIGHTS TO REGULATE RATES AND SERVICES WITH 
ACKNOWLEDGMENT OF PUBLIC SERVICE COMMISSION AUTHORTPI; RIGHTS OF SUBSCRTRERS 
DEFINED I N  CUSTOMER BILL. OF RIGHTS; COMPANY WILL ABIDE BY ORDERS AND TARIFI-S 
PERTAINING TO SERVICE AND OPERATIONS I N  FAYETTE COUNTY; COMPANY SHALL WORK TO 
IMPROVE IDENTIFICATION AND REPLACEMENT OR REPAIR OF NONFUNCTIONING STREL7 
LIGHTS; TERMINATION UPON WILLFUL VIOLATIONS OF THE FRANCHISE, WILLFUL EVASION 
OF PROVISIONS OF THE FRANCHISE, FRAUD AND DECEIT LJPON THE GOVEHNFlt.NT, 
KNOWINGLY MAKING MATERIAL MISREPRESENTATIONS, UPON A FORECLOSURE OR .ItIUiCIAI 
SALE OF ALL OR A SUBSTANTIAL PORTION OF THE COMPANY'S FACILITJES, OR WON 
COMPANY'S FAILURE TO PROVIDE REGUlAR AND CUSTOMARY SERVICE, AND PROCEDUKLS 
FOR TERMINAJING THE FRANCHISE; GOVERNMENT'S RIGHT TO CANCEL FRANCHISE TtllRlY 
DAYS AFTER THE APPOINTMENT OF A RECEIVER OR TRUSTEE UNLESS CLRTAIN C0NI)lTIONS 
ARE MET; SALE AT PUBLIC AUCTION OF THE FRANCHISE AND DUE ADVERTISEMENT 
REQUIREMENTS THEREON; WRDTEN BIDS, RIGHT TO RUECT, PAYMENT OF FIVE PERCZNT OF 
THE ESTIMATED COST OF THE SYSTEM lJNLESS THE COMPANY ALREADY HAS SIJFI-TC'IENT 
FACILmES TO PROVIDE THE FRANCHISE SERVICES, AND PAYMENT OF !$SO0 FOR 
ADVERTISEMENT AND ADMINISTRATIVE COSTS WITH ANY EXCESS AMOUNTS EXCEEDING 
ACTUAL COSTS TO BE RETURNED TO BIDDER(S) WITHIN THIRTY DAYS; PAYMENT OF 7 i  IC SLIM 
OF AT LEAST THREE PERCENT OF THE COMPANY'S GROSS ANNUAL REVENI.JES FRON TiiE 
PROVISION OF ELECTRIC SERVICE WITHIN FAYETTE COUNTY; AGREEMENT TO WORK WITH 

PROVIDE POLE ATT'ACHMENT SPACE UNLESS OTHERWISE PROVIDED Ii\l AN AGREEMENT; 
PAYMENT OF PERMITTING FEES; THE FILING OF AN APPLICATION OR TARIFF VdT'I-11 THE 
KENTUCKY PIJBLIC SERVICE COMMISSION WlTHIN TEN DAYS OF ACCEPTANCE OF THE BID; 
SUSPENSION OF PAYMENT OF THE FRANCHISE FEE I F  NO FINAL DETERMINATION REGARDING 
TARIFF APPROVAL IS MADE AND ALLOWING THE GOVERNMENT TO TERMINATE 1 H f  
FRANCHISE UPON SUCH CONDITION; RIGHT TO TERMlNATE IF DEREGULATION RESIJI.TS IN 
MATERIAL SHORTFALL I N  REVENUE; ALL PAYMENTS TO BE MADE MONTHLY OR QUARTERLY 

DISTRIBUTION AND SALE OF ELECTRICAL ENERGY WITHIN THE PUBLIC RIGHTS-OF-WAY; TYE 

PROVISION; COMPLIANCE WITH NON-DISCRIMINATION AND AFFIRMATIVE ACTION 

THE GOVERNMENT TO PROVIDE CERTAIN REDUNDANT POWER SOURCES; AGR~EMENI' m 

WITHIN T H I R n  DAYS OF THE PRECEDING PAYMENT PERIOD; PAYMENT IS  NOT AN ACCCXD 
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RIGHT TO AUDIT AND TO PAYMENT OF COSTS IP TIiE COMPANY IS 
FOUND TO HAVE WITHHELD FIVE PERCENT OR MORE FOR ANY SIX MONTH PtRIOD; 
INTEREST OF EIGHT PERCENT ON ANY LATE OR RECOMPLITED PAYMENTS AND AN 
ADJUSTMENT FOR OVERPAYMENTS; BIDS MUST ACCEPT THE CONDmONS OF: 71y1S 
ORDINANCE AND MAY INCLUDE ADDITIONAL CONSIDERAXON PAYMENTS; VIOIATIONS OF 
THE FRANCHISE SHALL BE CONDITION FOR FORFEITURE, LAW OF KENTUCKY APPLIES; VENlJE 
IN FAYETTE COUNM; NO lHIRD-PARTY RIGHTS; ANY LJNLAWFUL PROVJSION IS SEVERABLE; 
AND FRANCHISE EFFECTWE WHEN THE COlJNCIL ACCEPTS THE BXD(S); ALL EFFECTIVE ON 
DATE OF PASSAGE. 

BE lT ORDAINED BY THE COlJNCIL OF THE LEXINGTON..FAYtTTE URBAN CGL.INT/ 

GOVERNMENT 

Section 1 - Thcre is hereby created a non-exclusivc franchise to acquii c, lay, rriaintsiri arid 

opcrate in the public streets, alleys, avcnucs, public roads, highways, sidewalks iind othcr public 

ways of the Lexington-Fayette Urban County Government, a system or works for the gcinaatioii, 

transmission and distributjon of electrical energy from points either within or without the 

corporate limits of this Urban County, to this Urban County and the inhabitants thcrcof, a r d  rrom 

and through this Urban County to persons, corporations and municipalities beyond thc lirni:s 

thereof, and for the sale of same for light, heat, power and other purposes; to crcct and maintain 

poles or other structures, wires and othcr apparatus necessary for thc operation of said systcrn in, 

upon, over, under, across and along each and all of the streets, avc!nues, alleys, rights-of-way arid 

public places (not including parks, grccnways, and other public arcas not triiditionally uscd for 

public egress) within the present and futurc corporate limits of this Urban Courity (the "Rights-oi- 

way"), subject to all the provisions of this Ordinance. This Ordinance docs not cxcuw thc 

franchisee from complying with any and all existing and future local laws and ordinanccs, JS m,iy 

be amended, including but not limited to the terms and provisions of Chapters 17, 178, and 17f: 

of the Code of Ordinances, Lexington-Fayette Urban County Government (the "Code"), or lhc 

provisions of its zoning ordinance, if applicable, which are incorporatcd herein by refnrence, and 

shall apply as if fully sct forth herein to the extent that there is no express conflict with the tcrnis 

or provisions of this Ordinance, or a direct conflict with federal or state law. Tiiis frandlise does 

not include the right or privilege to provide for the operation of a tclcphone coniihunic.a:icm 

system, including tclcphone exchange service (as defined by 47 USC Section 153(?17)) and 

exchange acccss (as defined by 47 iJSC Sec. 153 (E)), data transmission, ctiblc :icrvice (as 

defined by 47 USC Scction 522(6)) or open video service (as dcfincd by 47 USC Section 

76.1500(a)), unless such scrviccs arc uscd exclusively within the Company and not for IcvI-!riti(?. 
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Section 2 - Thc person, firm or corporation that shall become thc purchascr or said 

franchise, or any successor or assignee of such person, shall hercinalter be rtfcrred to as IITE 

"Company" herein. The Lexington-Fayette Urban County Government shall bc referred to as the 

"Government". Thc definitions and terminology containcd in the provisions of the Code are hcrcby 

incorporated herein by reference. 

Section 3 - The Company acquiring this franchise shall have ttic right and privilege of 

laying, maintaining and operating a systcm or works for the gcncration, transmissiori and 

distribution of clectrical energy for the sale of same for light, hcat, powcr and other purpows, to 

erect and maintain poles or other structures, wires and other apparatus ncccssary for thc 

operation of said system in, along and under the Rights-of-way within the corporate boundaries ol 

the Governmcnt as they now cxist or may hereaftcr bc extended; subject to the provisioiis hr:rt:of 

and to all powers (including police power) inherent in, conferred upon, or reserved to Ill(: 

Government, including but not lirnitcd to those contained in the Code. 

Section 4 - I n  addition to complying with the requirements containcd in rcderal or state 

law or regulation, and the Code, the Company agrees that: 

(a) All working facilities and conditions uscd dur-ing construction, iristi!llalioii 

and maintenance of Facilities shall comply with the standards of the Occupational Safety and 

Health Administration; 

(b) It shall construct and operatc thc system and rclatcd Fdcilitics iri 

accordance with all generally accepted related industry codcs and standards that ate applicabk; 

(c) All construction shall be performed in a workmanlike manner, and all 

materials, equipment, and/or Facilities used or installed shall be in rornpiiance with intlusty 

standards; 

(d) I n  thc construction or reconstruction or maintenance or rtmowl of m y  of 

said Facilities, the Company shall have d t ~ c  regard for the rights of the Govcmmcril and oihvr:;, 

and shall not unduly interfere with, or in any way damage the propcrty of tlic Govcrnrnt:ilt or 

othcrs under, on, or above the ground. The Company shall comply with ail the laws 0: thc 

Commonwcalth of Kcntucky and ordinances of the Govcrnmcnt: as to placing lights, dangcr 

signals or warning signs and shall bc liable Far any and all damage that may xis<: by rwsoii of its 

failure or neglect to comply with such ordinances and laws. Work by tfic Company h(!rciinclcr 
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shall bc done in a workmanlike manner and so as not to unnecessarily interfew wi:h public LZC of 

the Rights-of-way. 

(c)  The minimum clcarince of mires and cables above the Rights-af-way dnd 

the placement of any undcrground facilities shall conform to accepted good enginccring practiws 

or national standards as recognized by the Kentucky Public Scrvice Commission. 

Section 5 - The Company shall comply with all of the requiremcnls of thc Cod?, and inorc 

specifically, Section 17C-19 of the Code and the provisions of the zoninq ordinilncc, i l  iIpplicablc 

pcrtaining to Govcrnment construction and/or street projects. 

Scctlon G - In addition to any performance bond@) rcquired pursuani to Section 17C-23 

of the Code, thc Company may be required to provide a performance guaranl:ee Cor significant 

projects with construction costs OF one hundrcd thousand ($l.O0,000.00) ot morc involving thc 

Rights-of-way. This performance guarantee shall be set in an amount and durdion tci bc 

determined by the Director upon discussing and verifying the scopc OF such a project with the 

Company, and shall be in favor of' the Government to be issued by an cntjly subject to jurisdiclion 

and venue in Fayette County, Kcntucky. I n  no event shall the total cumulative amount of such 

performancc guarantee exceed two hundred thousand dollars ($200,000.00). 

Section 7 - The Company agrccs it shall defend, indcmrlify, and hold harmlcss thc 

Government consistcnt with the indemnification and hold harmless provisions as set fot :h i l l  

Section 17C-17 of the Code, or as it, may bc amended in the future. Thir obligation to dckcnd, 

indemnify, and hold harmless does not include dcrending, indemniwing and holding harmless the 

Government for its own negligent acts. 

Section 8 - The Company shall comply with all applicable federal, sbtc: or k i l l  non- 

discrimination and affirmat,ive action requirements of any laws, regulations and cxc:cutive 

directives, and shall not discriminate In its cmploymcnt practices against any cnrployc:e or 

applicant for employment because of race, color, religion, national origin, SEX, 3gc or physical 

handicap. 

Section 9 - Thc Company agrees to procurc and maintain throughout thc twin 0; this 

franchise and any extcnsion thereof, commercial general liability insurance in the principal aclount 

OF at  least One Million dollars ($1,000,000) per occurrcncc with ii Two Million L'ollar 

($2,000,000.00) aggregate, with an insurance company authorizcd to (10 busincss in tho 

Commonwcalth of Kentucky with the provision, "it is agreed and understood that 11W Irxirlgton 
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Fayette LJrban County Govcrnment, its agents, employces, officers and clct.tcd oflicial:, ar; lheir 

interests may appcar, are additional insureds, in the same manner as if ;I separatc palicy hJd 

been issued, undcr the provision of the policies requircd to bc issued during the tt:m of this 

franchlsc or as otherwise rcquired by this Ordinance.” All insurance policies shall be broad forin it1 

nature and shall be through a company with an A.M. Best Rating of “A” or bcttcr, LidrnittcJ lo do 

busincss in Kentucky, and the contract shall be non-cancelablc without at  least: thiriy (30)  cJ,jys 

advancc written notice by registered mail to the Govcrnment from the insuriince coiiiprrny 2nd 

shall provide the Government with a certificate of insurance evidencing thc insurance policy 

requircd by this scction. The ccrtificate shall state that thc insurance policy shall not be cancclcd, 

materially changed or non-renewed until after thirty (30) days written noticc has been provided to 

the Govctnment; howcvcr, insurancc may be cancclcd and replaced with a policy that continues 

to meet or exceed thc rcquirements of this section. The Company may satisw the insurancc 

requiremcnts and conditions of t,his scction under a self-insurance plan that: is acceptable to tile 

Govcrnrnent’s Division of Risk Management. 

Section 10 - (a) The Govcrnment, through its Mayor or his designee, UI- through s u h  

assistants as thc Government may crnploy or designatc, may, at all reasonable times, and at thc 

Government‘s cxpense, have thc right to inspect such books and records of the Company BS arc 

necessary for thc Government to vcr iv  the accuracy of the amounts paid by I.hc Company tn thc 

Government undcr this franchise. This provision shall suwivc the tcrm of any Imnchisc 

agreement, awarded pursuant to this Ordinance for a period of one (1) year. I n  the cvcnt th:it thc 

Government dcterrnines that it desitcs an audit of this franchisc, the Company agrccs k) comply 

with all reasonable requests of the Govcrnrnent perraining to obtaining any necessary it>forriiation 

or documentatjon from the Company. I f  such audit or review is pcrrormed in connection wilh 

the granting or rcncwal of a franchise, a salc or transfer of control, or a rnodificatioii, tliC 

Company shall reimbursc the Government for all of the reasonable casts associated with tlw 

audit or review including all out-of-pocket casts for attorneys, accountan:s and other 

consultants. Any additional amount due to the Govcrnment as a result of thc Government‘s 

audit shall be paid within tcn (10) days following writtcn notice to thc Compmy by (tic 

Covernmcnt which notice shall include a copy of the audit tcport. 

(b) The Company agrees further to furnish the Mayor or his dcsicjncc timcly 

written notice of its filing an application with the Public Service Commission for an inctcasc in 
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general base rates concurrent with said filing. Should the tovcrnment choost! to intervene in 

such Cammission action, the Company shall not oppose such intcrvention, and the Govcrnrncnt 

shall be given access to rccords related to said application, as requircd by the Conimission. 

Scction 11 - (a) The franchise hereby created shall be a period of thrcc! (3) ycars froln 

the date of acceptance by the Urban County Council, This franchise is not exclusive and the 

Gavcrnment reserves the right to grant similar franchises to more than one Company. 

(b) This franchise creates no vested rights in the Company and arly installation 

or emplacement of Facilities by the Company in the Rights-of-way is at the Company's risk. I f  ttlc 

Company is not granted a new franchise upon the crpiration of the twrn for which thc franchise is 

granted, or if the Company's franchisc is terminated or cancelled, as pr'ovided for Irczrcin, the 

Government shall have thc right to rcquire the Company to rcmove at its own expcnsc ill1 

portions of the system from all public rights-of-way within the confines OF raycttc. County. 

(c) No assignment of this franchise or the electric transmisslon and distribution 

system subject to this franchise shall take place without at least sixty (60) days advance written 

to the Government, and consent by the Government, which consent shall not be ~~nrc~sonnbly  

withheld. The Company shall not object to the Government's intcrvention and participation in ar,y 

action before the Public Scrvice Commission involving the transfer of control of thc Con!pany. 

Scction 12 - (a) If, after the Company is provided the opportunity to appear and prcst:nt 

evidcncc before the Govcrnment's Cornmissioner of Public Works and Dcvelopmcnt or his 

designee, the Government finds that the Company has violated any of the following provisions 

of this Ordinance, thc following penaltics shall be recoverable. The decision of tht: 

Commissioner shall bc the final administrative decision and shall bc in writing and provide ttrc 

basis for the decision. The decision may bc appealed to a court of competent jurisdiction. 

(1) For failure to commcncc removal of any pending construction prujccl wi:hin 

thirty (30) days of recciving notice from thc Gavernment that thc franchise has cxpircd clrrd will 

not be renewed, the Company shall forfeit fivc hundred dollars ($500.00) per day ai' 2;~i-t thcrclof 

that the violation continues; 

(2) Far failure to provide data and reports requested by the Govtxnmerit dnd as 

required by this Ordinance, thc Company shall forfeit on hundred dollars ($100.00) per day or 

part thereof that the violation continues; 
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(3) For failure to pay the franchisc fee whcn due purjuant to Scctiuri 113 of tilis 

Ordinancc, or any itemizcd bill presented by the Governmcnt pursuant to Section 5 of thi:; 

Ordinancc or this scction, thc Cornpany shall forfeit one hundred dollars ($100.00) pcr day or pa$ 

thercof that the violation continues. However, this provision shall not apply if irltclest is asr;el;r;cd 

by the Govcrnrnent pursuant to Section 19(c). 

(b) If t.he Company falls to comply within thirty (30) days of itny Council 

resolutlon directing cornpliancc with any other provisions of this Ordinance, the Coinpi~ny sI1aII 

forfeit one hundrcd dollars ($100.00) pcr day or part thereof that the violalion conti:iucs. TIE 

decision of the Counril may be appealed to a court of competent jurisdiction. 

(c) The Company shall not be excused from complying wilh m y  of thc tcrrr:s 

and conditions of this Ordinance by any failure of the Government, upon any o w  or inore 

occasions, to insist, upon the Company's performance or to seek the Company's conipiiance wilh 

any one or more of such terms or conditions. Payment of pcnalties shall not C X L U S ~  noli- 

performance under this Ordinance. The right of thc Government to scck and collect pcinaltics 

as set forth in this scct.ion is in addition to its right to tcrrninate and car'icel as sct forth in 

Scction 14 of this Ordinance. 

Section 1:3 - The Government rescrves all rights it might presently havc, or' vdhich it mily 

hereafter acquire, to regulate the Company's rates and sewicm. The parties acknow!cdgc: thc: 

current general regulaton/ authority that thc Kent,ucky Public Scrvicc Commissioii has bc(:i'i 

provided in this area. Thc rights of all subscribcrs are defined by the Cuslorncr Gill of Rights, 

which is contained in the Company's tariffs. The Company will abide by any all Cuillinirision 

orders and/or tariffs pertaining to service and operations in Fayette County. AS furthcr 

considcration for the granting of this franchise, the Company shall work with the Govcrnmcnl t.o 

improvc the identification and rcplaccment or repair of nonfunctioning street lights. 

* 

Scction 14 - (a) I n  addition to all other rights and powers pertaining to thc 

Govcrnmcnt by virtue of the franchisc or otherwise, the Govcrnmcnt, by and through its Couiiril, 

resewcs the right to terminate and cancel the franchise and ail rights and privilcScs of tlic 

Company hereunder in the event that the Company: 

(1) Willfully violates any material provision of the franchisc or acy 

material rulc, order, or determination of thc Government made pursuant tu the franchise, exccpt 

where such violation is without faulr or through cxcusablc neglect; 
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(2) Willfully attempts to evadc any material provision of thc k;iiicIiise 

or practices any fraud or deceit upon thc Government; 

(3) Knowingly makes a material misrepresentation of: any fact in the 

application, proposal for renewal, or ncgotiation of the franchise; 

(4) Is expericncing a foreclosurc or athcr judicial sale of ;>I1 or s 

substantial part of the Company's Facilities iocatcd within Fayette County. Tho Coinpany shall 

provide the Government at lcast thirty (30) days advance written notice of such loreclosorc or 

sale; 

( 5 )  Is no longer able to provide regular and custornsry uninlcrrtiptcid 

service to its customers in thc franchise arca. 

(b) Prior to attempting to terminate or cancel this frai-cl>ise purs imt  to 

this section, the Mayor or his designcc, or the Urban County Council shall makc a written dcinand 

that the Company do or comply with any such provision, rule, ordcr or determination. I f  Lhc 

violation, found in Scction 14(a), by the Company continues for a period of thitly (30) days 

following such writtcn demand without written proof that the corrective action has bccn hkcn  or 

is being activcly and expeditiously pursued, the Govcrnmcnt may placc its requcst ior termination 

of the franchise as early as thc ncxt regular Council meeting agenda. Thc Government shdl 

cause to bc scrved upon Company, at  least ten (10) days prior t.0 thc dalc of such Council 

meeting, a written notice of intcnt to request such tcrmination and the time and placc of the 

meeting, legal notiice of which shall be published in the Lexington Herald-Lcaclcr, or anotiicr 

newspaper of general circulation published in Lexington, Fayette County, Kcntucky. 

(1) It shall be a defense to any a m n p t  to terminah: and ci)iic(~J thc 

franchise that the Company was rclying on tederal law, state law, or a valid tariff ill acting 01- not  

acting on thc issue in dispute. 

(2) The C.ouncil shall consider the requcst OF the Govcriimcnt and sh::!l 

hear any pcrson interested therein, and shall determine in its discretion, whether or not any 

violation by thc Company was with just causc. 

(3) If such violation by the Company is found to havc becn wilt) just CJUSC, 

the Council shall direct the Company to comply therewith within such time and inanncr and upon 

such terms and conditions as are just and reisonable. 
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(4) If the Council dctcrmincs such violation by the Coinpatiy was wiltlout 

just cause, then the Council may, by resolution, declare that the franchise of the Comp;lny sh;\11 

be tcrminatcd and forfeited unless there is compliancc by the Company witilin such pcriod iis 

the Council may f i x .  

Section 15 -. Thc Council shall have the right to cancel this franchise thirty (30) days ;&er 

the appointment of a receiver, or trustee, to take over and conduct the business of thc Conlpany, 

whether in receivership, reorganization, bankruptcy, or other action or procccding, unlc!is t;ucII 

receivership or trusteeship shall have bcen vacatcd prior to the explration of said thirty (30) days, 

unless: 

(a) Within thirty (30) days after his election of appointment, such r(xeivcr or 

trustec shall have fully complied with all the provisions of this Ordinance and rcrnedied all defaults 

thereunder; and, 

(b) Such rcceiver or trustcc, within said thirty (30) days shill1 have excculcd iiri 

agreement, duly approved by the court having jurisdiction in the premises, whcrcby such rcccivc:t 

or trustee assumes and agrccs to be bound by each and every provision of this Ordinance and thc 

franchise granted to the Company. 

Section 16 - I t  shall be the duty of the Mayor or his designec as so00 as pi acticJblc alter 

the passage of this Qrdinancc to offer for sale at public auction said franchise arid privilege. Said 

franchise and privilege shall bc sold to the highest and bcst bidder or bidders at a time arid placc 

fixed by the Mayor after he or shc has given due notice thereof by advertiserncnl. in a1 Ici~sl onc 

(1) issue of thc Lexington Herald-Leadcr, or another newspaper of general circulation publishcd in 

Lexington, Fayctte County, Kentucky. 'This advertisement shall appear not less than wvcn ('I) 

days nor more than twenty-one (21) days before the date of bid opcning. 

Scction 17 - Bids and proposals for t,he purchase and acquisition of the franchiw and 

privileges hcrcby created shall be in writing and shall be delivcrcd to the Mayor or his dc!;igncc 

upon the date and at the time fixcd by him or her in said advertjsement for receiving !;imp. 

Thereafter, the Mayor shall report and submit to the Urban County Council, a t  the timc or its next 

regular mecting or as soon as practicable thereafter, said bids and proposals for its approval, The 

said Urban County Council reserves thc right, for and on behalf or the Govcrntncnt', to r c j a  L m y  

and all bids for said franchise and privileges; and, in case the bids rcpofttd by thc Mayor s1iA bc 

rejected by the Urban County Council, it may direct, by rcsolut.ion or ordinance, said fi i incti ix aiid 
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privilege to be again offered for sale, from time to time, until a satisfactory bid thcrcfore ~ 1 1 ~ 1 1  bp 

received and approvcd. Each bid shall be accornpanicd by cash or a cerfjficd check dri~wn or1 i; 

bank of rhe Commonwealth of Kentucky, or a national bank, equal to five percent (SO/") of itle fair 

estimated cost of tllc system required to render the service, which check or cash shall bc fof(-rc:ited 

to the Government in case thc bid should be accepted and the bidder should fail, for triirty (so) 

days after the confirmation of the sale, to pay the price and to give a good and sufficient bond in 

a sum equal to one-fourth (1/4) of the fair estirnatcd cost of the sysiem to bc crc:cted, 

conditioned that it shall be enforceable in case the purchaser should fail, within s ix4 (60) days, to 

establish and begin rendering thc service in the manner set forth in this Ordinance. Rick sh,lll 

includc such documentation as is necessary to support the bidder's determination of the Fair 

estimated cost of the system rcquired to render the servicc. Governmcnt reserves tlw right to 

review any of bidder's supporting docurncntation which justifies bidder's deterniinatiori of said 

estimated cost. Such dcposit need not bc made by a corporation or person already owning wihin 

the territorial limitr of Fayctte County a plant, equipment, and/or Facilities sufficient to rendar 1 1 ~  

service required by this Ordinance. I n  addition, each bid shall be accompanied by a non- 

refundable payment to the Government in the amount of five hundred dollar, ($SOO.OC) to covcr 

thc Government's cost of advertising and other administrativc cxpenscs incurred. 111 Lhc wci? l  

that the total amount submitted by all biddcrs exceeds the Government's actual coc.tr,, il will 

refund the overcharge to each Company on a pro rata basis within thirty (30) days. 

Section 18 - (a) In consideration for thc granting of the franchise the Conipany agrccs to 

pay to the Government a franchise fee in a sum equal to three percent (3%) of Lhc gross rfiinud 

revcnijes received by the Company from electric service provided by the Company witiiin 17ayelte 

County. The term gross annual revcnues is intended to includc rcvenue received from cuslumcrs 

wit,hin Fayctte County supplied under rcsidcritial, commercial, industrial, public street and I iighway 

lighting, and other public authorities classificat,ions. It shall also includc: ;my revenuc that is 

otherwise derived from the use of the Company's facilities that are locatcd in thc Rights-of-way, if 

explicitly approved by thc Kentucky Public Service Commission, The Cornpdny si)alI file all 

documents necessary for approval of this franchise agrccment. and/or its associated f w s  with the 

Kentucky Public Service Commission within ten (10) working days after the acceptaim: of thc 

franchise by the Government,and shall provide the Governmcnt with copies of any r d i  flied 

documents. Thc Company is otherwise rcquired to continue submitting paymeiits to tiic 
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Government under the terms of its existing tariff and/or franchisc until such time ':s tflis tal'lrf 

approval is obtained. 

(b) As further consideration for the granting of this franchise, t l~:  Company 

shall work with the Govcrnment to provide of redundant power fceds/lincs suficicnt to mcct 

operational necds from separatc power substations to all Governmcnt facilitics hoiisirig security, 

communications, and or information technology services. 

(c) As further considcration for the granting of this fi-anchisc, thc C.oriipany 

shall permit the Government to utilize its pole, conduit, or raceway spacc at no charqc: whcn S;UC:I 

space is vacant or available for public safety or governmental purposcs. If such S ~ J ~ K C  is not 

available, then the Company shall make such space available on the most favorable tcrms 

extended to any other customer. This provision shall not superscde any existing or fuhw 

agreement that the Governmcnt has with the Company pertaining to the use of thc CClO1lJ;lll)':; 

space. 

(d) If, aftcr a period of sixty (60) days from the filing of Company's applic.ition 

or tariff, thc Kentucky Public Service Commission has made no final determination concet nincl) tlic 

prompt and satisfactory recovery of amounts payablc under this Section by the Company, rhrn 

the Company's obligation to pay the amount specified in Section 18(a) shill1 be suspcrrdcd, 

provided the Company shall first give the Government ten (10) days writtcn notice of its intention 

to suspend payment pending the decision of the said Commission. I n  the event of suspension of 

the Company's obligation as herein provided, the Government shall have tllc option to terntinatc 

this franchise within thirty (30) days of rcccipt: of said written notification from thc Compiiny. 

(e )  In the event the salc of electricity is deregulated within the Commonwoiilth 

of Kentucky, and deregulation results in a material shortfall of revenue to the Govc:rnrncrrt, the 

Government shall have the option of tcrminating the franchisc agreement with thc Company. Ii 

the franchise agrccmcnt is terminated by the Government pursuant to tliis provi!;ion, the 

Government and thc Company shall have a duty to negotiate in good raith with respect to ofruing 

a mutually acceptable franchise agreement to thc Company._ 

(f) I n  addition to the franchise fees in Sect.ion 18(a), tlic Company is ~ IX I  

required to pay the Govcrnment an additional amount intended to adequately compc: m t . t :  YIlc 

Government for its permitting and inspection of the Company's construction iictivitics h tiic 

Rights-of-way pursuant to Section 17C-22 of the Code. This amount is to be paid !;cparalcly to 
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thc Government at the time and under thc terms as set forth in Chapter 17C of the Codc. Th!, 

Company may seek tariff approval from the Kentucky Public Scrvice Commission for thc rc!c:oveiy 

of such payments as set forth in Section 18(a). Notwithstanding the foregoing, thc Cornpariy rnay 

elect to pay for its pcrmit fees upon application for each rcspective permit lJpOl1 approval of [tie 

Director. These permitting fecs are subject to change during the term of the franchise l>asc!d 

upon an audit of the actual cost of permitting for the Government or a ctiangc in the amount of 

the rcspectlve permitting fees found in Section 17C-22 of the Code. I n  tlic event of Such a 

change, the Company shall be providcd at least sixty (GO) days advance written notice. 

(9) To the extent the Company actually incurs other rcasonablc incrt:mcnt;il 

costs in connection with its compliancc with the Government's ordinanccs; the Govc!rninent 

agrces that the Company may recover such amounts from its customcrs pursuant. to the tcmis of 

a tariff filed with an approved by the Kcntucky Public Scrvice Commission, if otherwise pcriiiittcd 

by law. 

Section 19 ~ (a) Payment of any amount due undcr this Ordinance shall be madc on i )  

monthly basis or quartcrly basis within thirty (30) days of the end of thc preceding payiiwnt 

period. Such payments shall be monthly unless thc Company has historically paid tlw 

Government on a quarterly basis. I n  the event of suspension of the Corcipany's obligation 

pursuant to Section 18(b) herein, said suspension shall not havc application to any airloun: dlic 

hcrcunder for the preceding calendar month, and the gross incomc reccived by thc Cufilpany 

during any such suspcnsion period shall be excluded from thc Company's aniiud 91 i3si.i 

rcvcnucs for the purposc of calculating amounts due under Section lS(a) herein. 

(b) No acceptance of any franchise fee payment by thc Government shall ha 

construcd as an accord and satisfaction that thc amount paid is in fact thc corrcct arnaunt nor 

shall acceptance be deemed a relcasc to any claim the Government may havc lot' fu;ure or 

additional sums pursuant to this Ordinancc. Any additional amount due to thc Covcrriinent a: a 

result of t,he Government's audit pursuant to Section lO(a) shall be paid within tm (10) di.lys 

following written notice to the Company by the Government which notice shall includc ;I c.opy ot 

the audit report. If as a result of such audit or review the Government dctcrniines that the 

Company has underpaid its franchise fee by five percent (5%) or more for any payment period 

then in addition to making full paymcnt of the relevant obligation, the Company shall rcirnburx? 
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the Governrncnt for all of the rcasonablc costs associated with the audit or rcview, including all 

out-of-pocket costs for attorneys, accountants and other consultants. 

(c) In the event that any franchise payment or recomputed arnolrilt is not 

made on or before the applicable dates heretoforc specificd, intercst shall bc charged froin such 

date at. the annual ratc of eight percent (8%). Ovcrpaymcnts discovcred by tl ie Governrnent or 

the Company shall be an adjustmcnt on thc next monthly paymcnt without interest. 

Section 20 - Bids offercd for purchase of this franchise shall state the bidder'.; 

acceptance of the conditions set forth in this Ordlnancc. I f  any bid shall includc an offer of 

payment over and abovc the terms of the franchise, thcn a certified check For said amouiit, 

payable to thc Lexington-Fayette Urban County Government, shall tie deposited with th? 

Governmcnt. This amount shall be In addition to the provision for payments contained in 

Sections 18 and 19, which shall be considered as a condition of this franchise. Any chcck 

deposited by an unsuccessful bidder shall be returned when the Urban Counly Council s I i A  

have accepted the bid or bids, which in its judgment is or are the highest: and best. 

Section 21 - Any violation by the Company, i ts vendee, Lessee, or successor of llic 

material provisions of this franchise or any material portions therco?, or the failure promptly to 

perform any of the provisions thereof, shall be causc far the forfeiture of this franchise and all 

rights hereunder after written notice to the Company and continuation of such violiitions, failurc 

or default, as set forth in Section 14. 

Section 22 - The Company shall have the authority to trim t rcr !  that arc located within or 

overhang the Rights-of-way so as to prevent the branchcs of such trccs from caming in contact 

with the wires, cables, or other Facllitlcs of the Company. Any trimming, removiil or othci 

disturbance of trees shall conform to all lawful ardinanccs, rcquirements and directivcs of tlic 

Government, including but riot limited to thc Government's Strcct Tree Ordinar ice (Chzpter 178 of 

the Code of Ordinances), and the Company shall make available upon reasonable request of thc 

Government, information regarding its tree trimming practices. In the event that the Cwxpany 

fails to timely and sufficiently respond to a legitimate and reasonable complaint rcgiirtfing its 

failure to trim such trclcs, and such complaint is made known to the Govcrnmcnt, thc Gavcrnnicrit 

shall contact the Company with respect to such matter and attempt to reach a sdisfactory r rwl t .  

Notwithstanding the foregoing, this provision in no way limits any existing or futurc ldwtul righls 

that the Govcrnment may havc with respect to such trees. 
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Section 23 - This Ordinance and any franchise awarded pursuant to il: shall bc. govcrned 

by the laws of the Commonwealth of Kentucky, both JS to interpretation and perforrnancc. The 

venue for any litigation related to this Ordinance or J franchise shall be in the court of 

competent jurisdlction in Fayctte County, Kentucky. 

Section 24 - This Ordinance and any franchise awarded pursuant t.o it does not create a 

contractual relationship with or right of action in favor OF a third party against cithcr the 

Governmcnt or thc Company. 

Section 25 - If any section, sentencc, clause or phrase of' the Ordinancc is hcld 

unconstitutional or otherwise invalid, such infirmity shall not affect the validity of thc remaining 

Ordinancc. 

Section 26 - The franchise created by this Ordinancc shall become efftxtivc when ttw 

Urban County Council accepts the bid(s) for it. 

Section 27 - This Ordinance shall become effective on thcl date of its p:ssagc. 

PASSED LJRBAN COUNN COUNCIL: .July 6, LOOX 

~ - -  /s/ Jip -Nnvbt.rry 
MAYOR 

A T E S T :  

/ s /  Susan Iamb - -- 
CLERK OF URBAN COUNTY COUNCIL 

PUBUSHED: .July 16. 2006-Lr 
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