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Should you have any questions regarding the enclosed, please contact me at 
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VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, S. Bradford Rives, being duly sworn, deposes and says that he 

is the Chief Financial Officer, for Louisville Gas and Electric Company, that he has 

personal knowledge of the matters set forth in the responses for which he is identified as 

the witness, and the answels contained therein are true and correct lo the best of his 

information, lcnowledge and belief. 

s. BRAD$ORD RIVES 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this q'' day of September, 2008. 

My Commission Expires: 

J3 L+(,K,+,J+, 7, , J o j o  



VERIFICATION 

COMMONWEALTH OF ICENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Chris Herrnann, being duly sworn, deposes and says be is 

Senior Vice President - Energy Delivery for Louisville Gas and Electric Company, that 

he has personal knowledge of the matters set forth in the foregoing testimony, and the 

answers contained therein are true and correct to the best of his information, lcnowledge 

and belief 

Subscribed and sworn to before me, a Notary Public in and before said County 

c il and State, this f day of September, 2008 

My Commission Expires: 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) SS: 

The undersigned, Paula H. Pottinger, Ph.D., being duly sworn, deposes and says 

that she is the Senior Vice President, Human Resources for Louisville Gas and Electric 

Company, that she has personal knowledge of the matters set forth in the responses for 

which she is identified as the witness, and the answers contained therein are true and 

correct to the best of her information, knowledge and belief 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this 9 ih day of September, 2008. 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Paul W, Thompson, being duly sworn, deposes and says that 

he is the Senior Vice President, Energy Services for Louisville Gas and Electric 

Company, that he has personal knowledge of the matters set forth in the responses for 

which he is identified as the witness, and the answeis contained therein are true and 

correct to the best of his information, knowledge and belief. 

y=----- 
PA& w. ~HOMPSON 

Subscribed and sworn to before me, aNotary Public in and befoie said County 

and State, this day of September, 2008 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Lonnie E. Beflar, being duly sworn, deposes and says that he is 

the Vice President, State Regulation and Rates for Louisville Gas and Electric Company, 

that he has personal knowledge of the matters set forth in the responses for which he is 

identified as the witness, and the answers contained therein are true and correct to the 

best of his information, knowledge and be 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this day of September, 2008. 

My Commission Expires: 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Valerie L. Scott, being duly sworn, deposes and says that she is 

the Controller, fox Louisville Gas and Electric Company, that she has personal knowledge 

of the matters set forth in the responses for which she is identified as the witness, and the 

answers contained therein are true and correct to the best of her information, knowledge 

and belief. / 

VALERIE L. SCOTT 

Subscribed and sworn to before me, a Notary Public in and before said County 
rti, and State, this I - day of September, 2008. 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Shannon L. Charnas, being duly sworn, deposes and says that 

she is the Director, Utility Accounting for Louisville Gas and Electric Company, that she 

has personal knowledge of the matters set forth in the responses for which she is 

identified as the witness, and the answers contained therein are true and correct to the 

best of her information, knowledge and belief. 

Subscribed and sworn to before me, a Notary Public in  and before said County 

and State, this LfG day of September, 2008. 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Butch Coclterill, being duly sworn, deposes and says that he is 

Director, Revenue Collection for Louisville Gas and Electric Company, that he has 

persoiial hiowledge of the matters set forth iii the responses for which he is identified as 

the witness, and the aiiswers contained therein are true and correct to the best of his 

information, lcnowledge and belief, 

BUTCH COCI(ERILL 

Subscribed aiid swoiii to before me, a Notary Public in  and befoie said County 
LU aiid State, this day of Septeiiibei, 2008. 

My Commission Expires: 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Robert M. Conroy, being duly sworn, deposes and says that he 

is the Director, Rates for Louisville Gas and Electric Company, that he has personal 

knowledge of the matters set forth in the responses for which he is identified as the 

witness, and the answers contained therein are true and correct to the best of his 

information, knowledge and belief 

- 
ROBERT M. CONROY 

Subscribed and sworn to before me, aNotary Public in  and be€ore said County 

and State, this ?3 day of September, 2008. 

My Commission Expires: 

flHhqJ%, 9; 2 U / O  



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, J. Clay Murphy, being duly sworn, deposes and says that he is 

the Director, Gas Management, Planning, and Supply for Louisville Gas and Electiic 

Company, that he has personal knowledge of the matters set forth in the responses for 

which he is identified as the witness, and the answers contained therein are true and 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this 9'' day of September, 2008. 

JLrnJO (SEAL) 
Notary $$lit 



VERIFICATION 

STATE OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Caryl M. Pfeiffer, being duly sworn, deposes and says that she 

is the Director Corporate Fuels and By-Products, for Louisville Gas and Electric 

Company, that she has personal knowledge of the matters set forth in the responses for 

which she is identified as the witness, and the answers contained therein are true and 

correct to the best of he1 information, Itnowledge and belief. 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this YfA day of September, 2008. 

My Commission Expires: 

fii&?J~q 7, 20/0 



VERIFICATION 

STATE OF KE,NTUCKY ) 

COUNTY OF JF,FFERSON ) 
) ss: 

The undersigned, William Steven Seelye, being duly sworn, deposes and says 

that be is the Senior Consultant and Principal, for Tbe Prime Group, LLC, that he has 

personal knowledge of the matters set forth in the responses for which he is identified as 

the witness, and the answers contained therein are true and correct to the best of his 

information, knowledge and belief. 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this q U  day of September, 2008. 

My Commission Expires: 

o/o /7rm-h,,h-e, c I ,  ,2 



VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA ) 
) ss: 

COUNTY OF CUMBERLAND ) 

The undersigned, John J. Spanos, being duly sworn, poses a n  iays that he is 

the Vice President, Valuation and Rate Division for Ganiiett Fleming, Iiic ,, that lie has 

personal knowledge of the inatters set forth in the responses for which he is identified as 

the witness, and the answers contained therein are true and correct to the best of his 

information, knowledge and belief, 

I .  bV-3 

J&N J. S ~ A N O ~  

Subscribed and sworii to befoie me, a Notaiy Public in and before said County 

and Stale, this a day of Septeiiibei, 2008 

SEAL) 

My Cammission Expires: 

Chetyl Ann Rultcr, Notary Public 
East Pennsbaro Twp , Cumberland Counly 



VERIFICATION 

STATE OF TEXAS 

COUNTY OF TRAVIS ) 
) ss: 

The undersigned, William E. Avera, being duly sworn, deposes and says that he 

is President of FINCAP, Inc., that he has personal knowledge of the matters set forth in 

the responses for which he is identified as the witness, and the answers contained therein 

are true and correct to the best of his information, knowledge and belief. 

- 
WILLIAM E. AVERA 

Subscribed and sworn to before me, a Notary Public in and before said County 

and State, this +day of September, 20 

(SEAL) 
Notary 

My Commission Expires: 

\ /\ V L V  c f 
ADRIEN MCKENZIE 
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Conroy 
LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 1 

Responding Witness: Robert M. Conroy 

Q-1. Refer to Volume 1 of 5 of L,G&E’s application, at Tab 8 

a. For each of the tariffs that include a change in either the kW or kWh to qualify, 
explain why the change was made. 

b. For the tariffs which eliminated the charge for the transmission line, explain why the 
change was made. 

a. The current rate structures were set in place prior to modern metering technologies 
and when usage patterns were significantly different. Changes were made to the 
availability of rates to insure more homogeneous customer groupings and provide 
more consistent and truer price signals to the customers. Specific changes are listed 
below. 

A-1. 

GS, General Service, is currently available to new secondary customers with 
loads up to 500 kW. GS is also currently available to ‘grandfathered’ secondary 
and primary customers not meeting the 500kW limitation. 

Originally GS was offered as the differentiating rate to RS, Residential Service. 
Since that time loads have grown and other, rates, LC, Large Commercial Rate, 
LP, Large Industrial Power Rate, etc. have been offered to meet those larger 
loads,. These rates have been allowed to overlap adding to inconsistent price 
signals. 

The GS primary customers were ‘grandfathered’ in the last rate case. The 
Companies position is that primary service should have unbundled customer, 
energy and demand pricing to insure the proper signal is sent to each customer 
and that the customer responsible for imposing the cost pay that cost. It is 
proposed that these customers be migrated to the appropriate unbundled rate. 

Similarly, the Companies are proposing GS secondary customers be restricted to a 
much smaller and homogeneous group. This will permit the bundled change to 
accurately reflect those customers and properly charge customer, energy, and 
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Conroy 
demand costs to new customers above 50 kW. Those larger loads are most 
accurately hilled on unbundled rates., 

LC, Large Commercial Rate, and LP, Large Industrial Power Rate, are 
currently available to new loads up to 2,000kW,, The proposed rates would allow 
secondary service from 50 kW to 250 kW, primary service from 0 kW to 250 kW 
and transmission service on a new service, RTS. (See response to lb  below) 
Setting these parameters prevents a rate overlap and insures like-customers are 
billed consistently. Most importantly, rather than limit a billing structure it makes 
time-of-day pricing available to many more customers since all customers above 
250 kW are proposed to he on a time-of-day rate. This affords the customer a 
greater opportunity to control the monthly billing and sends a more accurate price 
signal. 

LC-TOD, Large Commercial Time..of-day Rate, and LP-TOD, Large 
Industrial Time-of-Day Power Rate, are currently available to new loads above 
2,000 kW. The proposed rates would allow secondary and primary service from 
250 kW to 50,000 kW, Transmission service would be on a new service, RTS. 
(See response to l b  below) As noted above this sends the customer a better price 
signal through a more accurate price signal and affords the customer a greater 
opportunity to control his monthly billing. The limit of 50,000 kW harmonizes 
the rate structure with that of Kentucky Utilities Company and encourages 
examination of the possible need for a special contract for atypical customers 
above that parameter. 

b. Transmission service was eliminated from LP, Large Power Industrial Rate, and LP- 
TOD, Large Power Time-of-Day Rate. That service for existing and future customers 
is now offered under RTS. Retail Transmission Service. 

Under the current rate structure secondary, primary, and transmission service reflect 
three rates under a single tariff. This was possible as long as the rate structure for 
each was similar Such a format is limiting as far as making structural changes to 
only one delivery level 

In this case, the Companies believe it is advantageous to go to kVA hilling rather than 
billing on kW. IJsing kVA sends a more accurate signal to the customer of the cost to 
provide service to that customer and insures that the customer imposing the cost on 
the system pays that cost. Such a metering and hilling format should he clearer to the 
customer since it does not require a power factor correction calculation. While kVA 
metering would also be preferred for secondary and primary delivery levels, it is not 
practical from a resource standpoint to make a global metering change at one time. 
Therefore, the transmission customers were separated from the other deliveries and 
kVA proposed for billing as it is under the companies current LI-TOD, Large 
Industrial Time-of-Day Service 
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Thompson / Bellar 

LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 2 

Responding Witness: Paul W. Thompson / Lonnie E. Bellar 

Q-2. Refer to Volume 4 of 5 of L.G&E’s application, the Testimony of Victor A. Staffieri 
(“Staffieri Testimony”), at pages 8 and 9 

a Page 8 refers to $1.5 million contributed by LG&E’s parent company, EON IJS. 
LLC (“E.ON U..S.”), to the University of Kentucky to fund research on how to reduce 
carbon emissions from power plants. It goes on to refer to contributions LG&E and 
its sister utility, Kentucky Utilities Company (“KU”), have agreed to make to the 
Carhon Management Research Group and the Kentucky Consortium of Carhon 
Storage. Identify and describe the criteria used to determine whether these types of 
research contributions are made by one or more of the utilities or by the parent 
company. 

h. The first full paragraph on page 9 refers to the $25 million pledge LG&E and KU 
have made to the FutureGen project. Provide the date the pledge was originally made 
and a schedule showing the amounts paid by calendar year and the account(s) in 
which recorded, and the amount, if any, of the $25 million pledge that was paid 
during the test year and the account(s) in which it was recorded. Provide also, the 
annual amounts anticipated to be paid prospectively. 

c. Describe the extent to which the scope of the FutureGen program has changed since 
the Federal Department of Energy opted not to hnd the FutureGen project as 
originally planned and whether this impacts the level of LG&E’s future Contributions. 

a. The basic criteria for determining whether the cost of these types research should he 
home by the ratepayer is the probability of direct and timely benefits to customers. 
As an example, in the case of the Contribution to the University of Kentucky of $1 “5 
million the research being supported was in its very early stages and although 
believed to ultimately be beneficial to ratepayers those benefits were not sufficiently 
defined at the time of the contribution. Also not as defined in the early 2006 time 
period when this contribution was being envisioned were the details and prospects of 
federal COz legislation. Thus, this initial $1.5m contribution to the I.Jniversity of 
Kentucky was recorded in such a way as to not he charged to ratepayers. Please also 
see the response to Question No. 47 of these data responses. 

A-2. 
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With the passage of time the details and prospect of federal COZ legislation have 
become more defined as have the proposals for research in the areas of Carbon 
Sequestration and Carbon Storage. With this, the decision was made in 2007 to 
provide funding to the Carbon Management Research Group and the Kentucky 
Consortium of Carbon Storage and that the benefits of these efforts would result in 
direct and timely benefits to customers. These contributions are the subject of and 
further discussed in Commission's Case No. 2008-00308, h i  the Matter o$ Joint 
Application Of Duke Energy Ketitucky, hie., Kenlucky Power Coriipari,y, Kentucky 
Utilities Company Aiid Louisville Gas Atid Electric Con1pati.y For An Order 
Approving Accoiiiiti)ig Practices To Establish Regulatory Assets Aiid Liabilities 
Related To Certain Paynierits Made To Carbon Mawzgeiiierit Research Group And 
Tlie Keiitucly Coiwortiiini For Carbon Storage 

b. The date of the original pledge was July 24, 2006. No contributions to FutureGen 
were made in the test year. All amounts were or will be charged to Account 426, 
below the net operating income line. 

c. The scope for FutureGen at the Mattoon, Illinois location has not changed. Without 
U.S. Department of Energy funding, however, the project has been delayed. The 
FutureGen Alliance is utilizing existing contributions and state grants to maintain a 
reduced level ofwork on the project. Additional U S .  Department of Energy funding 
will be sought, once a new administration is in place in 2009. Any decision about 
future funding levels will be dependent on future funding commitments. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 3 

Responding Witness: Paul W. Thompson I Robert M. Conroy 

4 4  Refer to Volume 4 of 5 of the application, the Testimony of Paul W. Thompson 
(“Thompson Testimony”), at page 8. Mr. Thompson states that LG&E is mitigating the 
cost of natural gas transportation costs for its Trimble County combustion turbines by 
purchasing longer-term firm interstate pipeline transportation capacity. 

a. Provide the amount of interstate pipeline transportation capacity that LG&E currently 
has and the amount of the increased capacity that LG&E purchased as part of its cost 
mitigation activities. 

b. Explain how this additional cost is recovered from ratepayers, i s . ,  is it passed 
through as part of the transportation cost recovered through the Gas Supply Clause 
mechanism or recovered in some other rate? 

c. Provide the costibenefit analysis performed by LG&E on the longer-term pipeline 
capacity purchased as part of this plan. 

a. The tables below show the quantity of firm natural gas transportation that was 
purchased for Trimble County combustion turbines under the prior contract and the 
existing contract. 

A-3. 
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Trimble County Firm Gas Transportation Capacity Purchased for CT5 (MMBtu/Day) 
Previous 

b E k & L j . & !  U & * r n k &  
2008 0 0 0 0 0 92,000 92000 92000 50.000 0 0 0 

20w 0 0 0 0 0 92,000 92000 92000 75.000 0 0 0 

2010 0 0 0 0 0 92.000 92000 92000 0 0 0 0 

2011 0 0 0 0 0 0 0 0 0 0 0 0 
2012 0 0 0 0 0 0 0 0 0 0 0 0 

Trimble County Firm Gas Transportation Capacity Purchased for CTs (MMBtu/Day) 
Increase 

b & & & L j . & !  M & % r n -  Now & 
2008 0 0 0 59,000 59,000 59,000 59,000 59,000 101,000 59,WO 0 0 
2w9 0 0 0 59,000 59.000 59,WQ 59,000 59,000 76.000 59,WO 0 0 

2010 0 0 0 59,OW 59,000 59.000 59.000 59.000 151,WO 59.WO 0 0 

2011 0 0 0 151,000 151000 151.000 151.000 151000 151,000 151.WO 0 0 

2012 0 0 0 151000 1510W 151.000 151,000 151000 151,000 151,WO 0 0 

Trimble County Firm Gas Transportation Capacity Purchased for ‘ 3 5  (MMBtu/Day) 
Current 

& & b M a r & L Y n  U & % r n -  NOW Oer 
ZOO8 0 0 0 59,OW 59,000 151.000 151.000 151000 151,000 59.WO 0 0 

?OW 0 0 0 59,000 59,WO 151,000 151.000 151,000 151.000 59,WO 0 0 

2010 0 0 0 59,000 59.000 151.WO 151.000 151000 151.WO 59,000 0 0 

2011 0 0 0 151000 151000 151,WO 151.000 151000 151,000 151.WO 0 0 

2m2 0 0 0 151000 151000 151,000 151.000 151WO 151,000 15l.WO 0 0 

b. The cost of natural gas transportation for the combustion turbines at Trimble County 
is included in fuel inventory and recovered through the Fuel Adjustment Clause. 

c. The analysis used to determine the benefit of increasing the amount of firm gas 
transportation at Trimble County was based upon the expected utilization of the 
Trimble County combustion turbines. Locking in the firm gas transportation at 
Trimble County under the current contract was least cost ($23 million NPVRR over 5 
years) compared to the previous contract. This analysis assumed that natural gas is 
available only for combustion turbines with firm transportation The offer from the 
natural gas transportation company was for the months of April through October. 
Please see the presentation provided on CD. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 4 

Responding Witness: Paul W. Thompson 

4-4. Refer to the Thompson Testimony at page 11 

a. Provide the approximate point in time when LG&E began using thermal-based 
transmission line ratings, as opposed to seasonal (static) ratings, to measure line 
capability. 

b. MI, Thompson states that, in his judgment, use of thermal-based line ratings has 
resulted in a measurable increase in the productivity of the company’s assets, which is 
indicated by a significant decrease in the number of Transmission Line L.oading 
Relief (“TLRs”) directives called on LG&E’s system since the adoption of thermal- 
based ratings. Based on the response to part (a) of this request, provide the number of 
TLRs for LG&E for the three calendar years prior to adoption of the thermal-based 
approach and for each of the calendar years since the adoption. 

a. Temperature based ratings for both LG&E and KU were fully implemented in the 
second quarter of 2006. 

b. The number of directives called upon for LG&E and KU combined (since they are 
operated as one transmission system) are as follows. 

A-4. 

2001 32 
2002 147 
2003 .I 19 
2004 189 
2005 265 
2006 ,104 
2007 54 
2008 29 





LOlJISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 5 

Responding Witness: Paul W. Thompson 

Q-5. Refer to the Thompson Testimony at page 15. Explain whether the reference on lines 15 
to 17 is to Trirnble County 2 or to another future base load unit. 

The reference is to another (additional) future base load unit A-5. 





LOUISVILLE GAS AND ELECTRlC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 6 

Responding Witness: Paul W. Thompson 

4-6. Refer to the Thompson Testimony at page 17, specifically, the reference to the July 2007 
Request for Proposals seeking long-term capacity and energy supplies from renewable 
resources Based on the more detailed discussions entered into with the short-list 
developers, when does LG&E expect to make a decision and/or selection for acquiring 
power from renewable resources? 

The Companies continue to evaluate the proposals. LG&E and KU will inform the 
Commission in a timely manner once a decision is known 

A-6. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 7 

Responding Witness: Chris Hermann 

Q-7. Refer to Volume 4 of 5 of LG&E’s application, the Testimony of Chris Hermann 
(“Hermann Testimony”), at page 7. The testimony refers to the upward trend in duration 
and frequency of interruptions that were indicated in 2003 and improvements LG&E has 
seen since making increased investments in reliability, including a new outage 
management system. Provide LG&E’s SAIDI, SAIFI, and CAIDI measurements, on an 
annual basis, for the years 2003 through 2007. 

The Distribution Reliability report for the Louisville Gas and Electric Company 
(“LG&E”) is based on the calendar year 2007 (January through December). The utility 
has reported the most recent five years of data including the current year. 

The report includes the following: 

A-7. 

1 I System Average Interruption Duration Index (“SAIDI”) 
2. System Average Interruption Frequency Index (“SAIFI”) 
3. Customer Average Interruption Duration Index (“CADI”) 

Pursuant to Commission directive, the Institute of Electrical and Electronic Engineers 
(“IEEE”) standard number IEEE 1366 - 2003 has been used to define the terms in the 
reliability report, including the criteria for omitting events classified as major event days. 
The 2007 data is reported by the IEEE exclusion definition. Data is not available based 
on the IEEE rule prior to 2007. Data for 2006 and earlier is reported on the company’s 
previous 24 hour exclusion rule. The 24 hour exclusion rule was defined as any major 
event exceeding 24 hours restoration time. 

Outages have been measured and reported in minutes. 

LG&E completed the installation of a new Outage Management System (“OMS”) in 
November 2004. Because the data collected through the new OMS system is more 
complete and accurate than previous data collection methods, the new data collected is 
difficult to compare to the earlier data. This lack of comparability has the effect of 
showing an increase in SAIDI and SAIFI for 2005 as compared to the previous year. 
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The data provided herein was submitted in LG&E’s 2007 Annual Reliability Report 
pursuant to the Commission’s Order, Administrative Case 2006-00494, dated October 26, 
2007. 

Louisville Gas and Electric 
2003 
2004 
2005 
2006 
2007 

- 
SAID1 CADI  

(minutes) SAlFl (minutes) 
84.73 0.908 93.35 
60.46 0.810 74.67 
101.74 1.175 86.57 
86.29 1.026 84.08 
89.65 1.116 80.35 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 8 

Responding Witness: Chris Hermann 

Q-8. Refer to page 15 of the Hermann Testimony. 

a. Explain whether the Mother Ann Lee hydroelectric power station at Lock & Dam 7 
on the Kentucky River is a power station previously owned by KU. 

h. What amount of Renewable Energy Certificates, or Green Tags, is available to LG&E 
from the Mother Ann Lee power station? 

a. The Mother Ann Lee hydroelectric power station is a former KU plant, the Lock No. 
7 Hydroelectric Project. KIJ received Commission approval for the associated 
transfer of property on December 22,2005. See 111 the Matter of- The Application of 
Kentucly Utilities Coinpuny Regarding The Traitsfel- ofAny Real Property Associated 
with the Lock No., 7 Hydroelectric Project, Project No. 5.39 to Lock 7 Hydro Partners. 
LLC, Case No. 2005-00405. ICU received FERC approval for transfer of the license 
to operate the plant in FERC Docket No. P-539-000 on January 30,2006. 

b., Lock 7 Hydro Partners, LLC, the owner and operator of the Mother Ann Lee 
hydroelectric power station, sells all of the available Renewable Energy Credits 
(“RECs”) to 3Degrees, a third-party climate solutions vendor. LG&E and KU are 
under contract with 3Degrees to purchase RECs in proportion to the kWh blocks of 
Green Energy purchased by KU and LG&E customers. The amount of RECs 
available fi-om Mother Ann Lee will vary over time based on unit availability and 
operation. For 2008, LG&E and KU collectively have secured approximately 4,000 
RECs year-to-date and expect to secure approximately 7,000 RECs for the calendar 
year. 

A-8. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 9 

Responding Witness: Robert M. Conroy 

Q-9. Refer to Volume 4 of 5 of LG&E’s application, the Testimony of S .  Bradford Rives 
(“Rives Testimony”), at page 9; the Testimony of Robert M. Conroy (“Conroy 
Testimony”) at page 2; Reference Schedule 1.06 of Exhibit 1 to the Rives Testimony; and 
Exhibit 1 to the Conroy Testimony, 

a. The Rives Testimony refers to the adjustment for the Environmental Cost Recovery 
C‘ECR’) “roll-in” into base rates being prepared by Mr. Conroy and being discussed 
in his testimony. The Conroy Testimony identifies the exhibits which include the 
adjustment and states that it is consistent with the adjustment in LG&E’s previous 
rate case., As per Conroy Exhibit 1, pages 12-20, explain in detail why the ECR roll- 
in resulted in reduced rates and revenues for the Industrial Power Time of Day and 
Special Contract rate classes 

b. The reference schedule shows the amounts of the revenue and expense adjustments 
related to the ECR roll-in. Provide a detailed explanation for. the disparity between 
the proposed ECR revenue roll-in of $1,215,475 and the proposed ECR expense roll- 
in of $&SI 1,442. 

a. The ECR roll-in is calculated for each rate class by dividing the total ECR costs to be 
collected through base rates by the total revenue collected from each rate class for the 
most recent 12-month period for which LG&E has revenue data. After the ECR 
revenue to be collected through base rates has been determined for each rate class, 
that revenue is then divided by the hilling units for which tariff rates will be adjusted. 
Therefore, for rate classes that are billed a demand charge, the total ECR revenue to 
be collected from those rate classes is divided by the total billed demand for those 
rate classes to determine the portion of the demand charge that is associated with 
collecting ECR revenues through base rates. As a result of this allocation method, 
when the proportional share of total revenue collected from a particular rate class 
changes relative to total revenue collected, the proportion of ECR revenue to be 
collected from that rate class will also change relative to total ECR revenue collected. 
To the extent that the demand rates for the Industrial Power Time of Day and Special 
Contract rate classes declined slightly as a result of the ECR roll-in, the decline is 
indicative of the reduced allocation of ECR costs to those rate classes, relative to the 

A-9. 
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allocation of ECR costs from the previous roll-in case. This has occurred because the 
ratio of their revenue to total revenue has declined since the prior ECR roll-in 
occurred. 

b. Reference Schedule 1.05 removes tolal ECR-related expenses from the determination 
of L.G&E’s revenue requirement. However, due to the effects of the ECR roll-in, as 
Ordered by the Commission in Case No. 2007-00.380, LG&E’s ECR revenues 
collected through the billing factor will be reduced in part due to the $8,811,442 in 
expenses incurred during the roll-in period In effect, LG&E. will not be collecting 
the $8,811,442 through the ECR mechanism, and therefore musl reflect the expenses 
in the determination of its revenue requirement. 

Revenue is increased by $1,215,475 to reflect L,G&E’s anticipated increase in base 
rate revenues due lo the ECR roll-in“ L.G&E adjusted base rates for the roll-in to 
collect at total of $25,655,975, of which $23,013,392 was incorporated into base rates 
through previous roll-ins. Therefore, base rates were adjusted to collect an additional 
$2,641,636 for the current roll-in. The actual revenue increase is less than the roll-in 
amount due to over-collections of ECR revenues through base rates during the 12- 
month period ending December 2007 from the prior ECR roll-in. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 10 

Responding Witness: S. Bradford Rives 

Q-IO. Refer to Volume 4 of 5 of LG&E’s application at page 17 of the Rives Testimony 
concerning the cost of the letter of credit bank fees associated with the new credit 
facilities LG&E will require, and Reference Schedule 1.32 of Exhibit 1 to the Rives 
Testimony. 

a. The text beginning on Line 21 of page 17 indicates that the fees are based on “a 
proposal by a bank willing to provide a portion of these facilities under current 
market conditions.” Provide the number of financial institutions from which LG&E 
solicited proposals for the new credit facilities, the number of proposals LG&E 
received and the reasons why the proposal in question was chosen by LG&E. 

b. Provide a copy of all the proposals received by LG&E along with any supporting 
workpapers and related documents that show the derivation of the $2.5 million 
amount shown in the exhibit as the cost of the new credit facilities,. 

A-10. a. This information is being filed pursuant to a Petition for Confidential Protection. 

b. This information is being filed pursuant to a Petition for Confidential Protection, 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 11 

Responding Witness: S. Bradford Rives 

Q-11. Refer to page 21 ofthe Rives Testimony Mr Rives states that L.G&E has a target capital 
structure of the midpoint of the range for an “A” rating as published by Standard and 
Poor’s. Provide LG&E’s cunent rating 

A-11 LG&E’s long-term credit rating from S&P is BBB+ and the short-term rating is A-2, 
LG&E’s issuer rating from Moody’s is A2 and the commercial paper rating is P-1 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 12 

Responding Witness: Robert M. Conroy 

Q-12. Refer to page 29 of the Rives Testimony, specifically, the discussion of the Mill Creek 
Ash Dredging Regulatory Asset, and Appendix B, Exhibit 3 to the Rives Testimony. The 
reference to the Commission’s Order in Case No. 2004-00421 reflects that the 
Commission found that it would “include the unamortized balance of the deferred costs 
in the environmental rate base,” Explain in detail why LG&E now proposes to include 
the unamortized balance in its rate base in this base rate case. 

A-I2 The Mill Creek Ash Dredging regulatory asset remains part of the environmental 
surcharge mechanism as approved by the Commission’s Order in Case No. 2004-00421; 
however, the Commission’s Order dated March 28, 2008 in Case No 2007-00380 
approved the roll-in of environmental surcharge amounts into base rates which included 
the Mill Creek Ash Dredging deferred debit in the amount of $2,134,844 This amount is 
included in existing base rates and rate base 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 13 

Responding Witness: S. Bradford Rives 

Q-13. Refer to Volume 4 of 5 of LG&E’s application, the Direct Testimony of William E. 
Avera (“Avera Testimony”), at pages 9-10, 

a. To the extent that LG&E’s capital requirements are satisfied through its parent 
company, E.ON AG (“E.ON”) explain how E.ON and ultimately LG&E actually 
obtain this capital. 

b. Describe the role that LG&E’s credit ratings from Fitch and Standard and Poor’s 
plays in LG&E obtaining capital from its parent. 

c. To the extent that LG&E issues tax exempt debt securities to satisfy its capital needs, 
describe the role that LG&E’s credit ratings from Fitch and Standard and Poor’s plays 
in the issuance of this debt. 

d. To the extent that L.G&E issues tax exempt debt, explain whether EON or any 
subsidiary of LON other than LG&E is liable in any way for repayment. 

e. To the extent that LG&E issues tax exempt debt, explain how LG&E is able to issue 
this type of debt and how the issuance actually occurs. 

A-13. a. E.ON AG raises capital through three sources. First, a portion of earnings is retained 
and made available for investment in E.ON’s business. Second, E.ON AG is an 
active issuer of debt in worldwide capital markets. Third, E.ON AG could elect to 
issue additional shares of equity. E.ON makes proceeds of these sources available to 
its subsidiary companies. ln the case of LG&E, funds are provided by E.ON AG in 
two ways. First, Fidelia (another wholly owned subsidiary of EON AG) loans funds 
to L.G&E as described in b. below. Second, E,.ON US. has, from time to time, 
contributed funds to LG&E as equity.. The levels of debt and equity are managed to 
remain in the ranges recommended by Standard and Poor’s for an ‘A’ rated utility. 

b. LG&E does not subscribe to ratings from Fitch, therefore Fitch plays no role in the 
issuance of tax exempt debt securities for LG&E. LG&E is currently rated BBB+ by 
Standard and Poor’s and A2 by Moody’s. The Order obtained from the Commission 
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for Case No. 2007-00550 indicates that interest rates on borrowings from Fidelia are 
to be deterniined using the “Best Rate Method”. The Best Rate Method assures the 
Company that it will not pay more for a loan from Fidelia than it would pay in the 
capital markets for a similar loan. The interest rate on each note is determined by the 
lower of (a) the average of three quotes obtained by the affiliate company (E.ON AG) 
from international investment banks for an unsecured bond issued by E.ON for the 
applicable term of the loan; and (b) the lowest of three quotes obtained by LG&E. 
from international investment banks for a secured bond issued by LG&E with the 
applicable term of the loan. This method complies with the Best Rate Method because 
the rate is determined using the lower of the average of actual quotes obtained based 
on the credit of E.ON or the lowest of three actual quotes obtained by LG&E. 
International banks providing the quotes mentioned above use the credit ratings from 
S&P and Moody’s for LG&E in determining the rate of interest to be quoted on a 
secured bond that would be issued by LG&E. 

c. LG&E does not subscribe to ratings from Fitch, therefore Fitch plays no role in the 
issuance of tax-exempt debt securities for LG&E. LG&E is cunently rated BBB+ by 
Standard and Poor’s and A2 by Moody’s, The credit rating from Standard and Poor’s 
and Moody’s impacts the interest rate the Company pays to the tax-exempt 
bondholder. (The higher the credit rating, the lower the interest rate), For tax-exempt 
issues with a credit facility or bond insurance, the credit rating from Standard and 
Poor’s and Moody’s impacts the cost of the credit enhancement. (The higher the 
credit rating, the lower the cost of the enhancement). 

d. Neither E.ON nor any subsidiary of E.ON other than LG&E is liable in any way for 
repayment. 

e. The Kentucky Private Activity Bond Allocation Committee is established by KRS 
103.210, with membership comprised of the Secretary of the Finance and 
Administration Cabinet (Chair), Secretary of the Cabinet for Economic Development, 
State Budget Director, State Controller, and Secretary of the Governor’s Executive 
Cabinet, or their designees. The purpose of the Committee is to ensure that “private 
activity bonds” issued by the Commonwealth, its political subdivisions, and other 
authorized issuers within the Commonwealth, comply with the state ceiling (allocated 
to each state based on population) imposed by the Tax Reform Act of 1986, 26 
U.S.C. Section 146. 

“Private Activity Bonds” are defined in 26 U.S.C. Section 141. In brief, Private 
Activity Bonds are bonds issued by a governmental issuer, but proceeds from which 
are used for a “qualified private business” use, which is beneficial to the public, such 
as airports, water facilities, solid waste disposal facilities, etc. The bonds would be 
issued by the respective county, and the proceeds then loaned to LG&E in connection 
with financing portions of LG&E’s projects. 
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Under 26 U.S.C. Section 142, (and subject to various limitations) these bonds qualify 
as “Exempt Facility Bonds,” which may be issued as tax-exempt debt, if used to 
finance, among other things, solid waste disposal facilities. Tlie proceeds from the 
Bonds to be issued by the county would be used to provide permanent financing for 
portions of LG&E’s pollution control project which qualify as solid waste disposal 
facilities. The county’s actions are authorized by KRS 103.210 which provides for 
issuance of such bonds for various purposes, including defraying the costs of 
pollution control. LG&E’s financing of its pollution control project qualifies as a 
private business use under 26 U.S.C. Section 141, and because the proceeds will be 
used to finance Exempt Facilities, LG&E is entitled to apply for and receive an 
allocation from the Committee. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 14 

Responding Witness: Robert M. Conroy 

4-14 Refer to page 14 o f  the Avera Testimony Explain whether LG&E has requested that the 
Commission alter its Fuel Adjustment Clause and Gas Cast Adjustment mechanisms in 
order to recover costs in a more timely fashion and alleviate investor concerns regarding 
the lag between when expenses are incurred and when they are recovered through rates 

A-14 LG&E has not requested that the Commission alter the fuel adjustment clause or gas cost 
adjustment mechanisms. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 15 

Responding Witness: William E. Avera 

Q-15. Refer to pages 15-16 of the Avera Testimony. 

a. Kentucky is not a restructured state, Describe how investors’ views of utilities differ 
between restructured and traditionally regulated states. 

b. Explain whether this Commission has acted in any way that would give investors 
reason to doubt that LG&E would he able to recover its costs in a timely fashion or in 
a manner that would lead investors to view the Kentucky regulatory environment as 
hostile. 

A-15. a. Dr. Avera’s testimony at pages 15-16 discussed restructuring for wholesale 
transmission operations under the jurisdiction of the Federal Energy Regulatory 
Commission (FERC) and did not pertain to retail restructuring at the state level., 
Thus, investors’ views of differences between restructured and traditionally regulated 
states are not relevant to Dr. Avera’s evaluation or his testimony at pages 15-16. 

b. Dr. Avera’s testimony at pages 15-16 discusses the increased complexity of 
wholesale transmission operations and the associated risks. While Dr. Avera’s 
testimony noted that regulatory risks are an important factor considered by investors 
in their forward-looking evaluation of utilities, he did not state or imply that the 
KPSC has acted in a manner that would lead investors to view the regulatory 
environment as hostile. In fact, as Dr. Avera testified, he believes Kentucky has a 
balanced regulatory environment. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 16 

Responding Witness: William E. Avera 

4-16, Refer to pages 17-18 of the Avera Testimony, Provide a copy of Moody’s Investors 
Service, “Credit Opinion: Louisville Gas & Electric Co.,” referenced in footnote 34. 

Refer to page 24 of the Avera Testimony and Schedule WEA-I. Provide a schedule 
which lists each of the 17 utilities in the Utility Proxy Group plus LG&E as #18 and 
which shows the following information for each utility: 2007 total revenue; 2007 electric 
revenue; 2007 gas revenue; total utility customers served; electric customers served; gas 
customers served; nuclear generation as a percent of total generating capacity; whether 
the utility operates in traditionally regulated states or restructured states; the debt-to- 
equity ratio; whether the utility has a rate mechanism to track changes in fuel costs, and if 
so, the timeliness of the tracking; and whether the utility has a rate mechanism to track 
environmental costs, and if so, the timeliness of the tracking. 

A-16. A copy of the requested document from Moody’s Investors Service is included in Dr. 
Avera’s work papers provided in response to the AC-I Question No. 89 at WEA-WP45. 

The information requested is not readily available. The Company is compiling the data 
that it can obtain and will provide such data in a supplemental response to this question. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 17 

Responding Witness: William E. Avera 

Q-17. Provide the most current Value Line profile sheet for L.G&E and for each of the 17 
utilities listed in Mr. Avera’s Utility Proxy Group 

A-17. Because it is a wholly owned subsidiary of E.ON U.S. LL.C, which in turn is an indirect 
subsidiary of EON AG, Value Line does not publish an Investment Survey report for 
LG&E The most recent Value Line Investment Survey reports for each of the firms in 
the Utility Proxy Group are attached. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 18 

Responding Witness: William E. Avera 

Q-18. Refer to pages 26-27 of the Avera Testimony. Provide a copy of the workpapers 
supporting the constant growth of the DCF model and a detailed explanation of how the 
stock prices were estimated to determine the expected dividend yield. 

A-18. Please refer to Dr. Avera’s work papers provided in response to AG-1 Question No. 89 
for documentation supporting his application of the constant growth DCF model. 
Specifically, please refer to WEA-WP33 through WEA-WP38 for work papers 
supporting the DCF analysis for the Utility Proxy Group. Work papers supporting the 
DCF analysis for the Non-IJtility Proxy Group can be found at WEA-WP39 through 
WEA-WP42. Dr. Avera did not estimate any stock prices shown on Schedule WEA-I 
that were used to determine the expected dividend yield. As indicated in footnote (a) on 
Schedule WEA-1, stock prices for the firms in the Utility Proxy Group were based on 
those reported by Value Line in the May 9, 2008 edition of its Sunzniary and Index, with 
copies of these documents being provided in response to the AG-1 Question No. 89 at 
WEA-WP34. 





LOUISVILLE GAS AND ELECTFUC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 19 

Responding Witness: William E. Avera 

Q-19. Refer to page 34 ofthe Avera Testimony. 

a. Provide a copy of the relevant pages in the Federal Energy Regulatory Commission 
(“FERC”) document cited in footnote 50 that discuss FERC’s rationale and decision 
with regard to rate of return and “extreme outliers.” 

b. What was the reference point to which the 17.7 percent was compared? 

c. Is the FERC decision establishing a 17.7 percent DCF estimate as an “extreme 
outlier” specific to that particular 2004 case or was it meant to be a hard and fast rule 
to be applied as a ceiling in all cases thereafter? Explain the response. 

A-19. a. A complete copy of the document cited in footnote 50 to Dr. Avera’s testimony is 
attached. 

b. As reflected in the document provided in response to subpart (a), above, FERC did 
not cite a specific reference point in supporting its finding that a 17.7 percent cost of 
equity estimate was an extreme outlier. 

c. On its own, the document provided in response to subpart (a), above, does no1 
establish a bright line test with respect to FERC’s evaluation of extreme high-end 
outliers; however, FERC has applied the finding of this decision in subsequent cases, 
including, for example, Potornac-Appalachiari Transriiissiori Higltlirie, L.L. 6, 122 
FERC 61,188 (ZOOS), with a copy being attached. 
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109FERC’I/61,147 

UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Pat Wood, 111, Chairman; 
Nora Mead Brownell, and Joseph T. Kelliher. 

IS0 New England, Inc., et a1 Docket Nos. RT04-2-001, 
RT04-2-002, RT04-2-003, RTO4-2-004, 
ER04-116-001, ER04-116-002, ER04- 
1 16-003, and ER04- 1 16-004 

Bangor Hydro-Electric Company, et al. Docket Nos. ER04-157-002, 

and ER04-157-007 
ER04-1S7-00.3, ER04-157-005, 

The Consumers of New England v. Docket Nos. EL01-39-001, 

and EL01-39-004 
New England Power Pool EL0 1-39-002, EL0 1-39-003, 

New York Independent System Docket No. ER04-943-000 
Operator, Inc. and the New York 
Transmission Owners 

New England Power Pool Docket No. EROS-3-000 

ORDER ACCEPTING PARTIAL SETTLEMENT, 
SIJBJECT TO CONDITIONS; ACCEPTING, IN PART, 

COMPLIANCE FIL.INGS; AND Granting, IN PART, AND 
DENYING, IN PART, REQUESTS FOR REHEARING 

(Issued November 3,2004) 



Attschmeiit to Response to PSC -2 Question No. 19b) 

Docket No. RT04-2-001. e/ a/ .  

1. On September 14,2004, the New England Power Pool (NEPOOL), IS0 New 
England, Inc. (ISO-NE), and the New England transmission owners’ (Transmission 
Owners) (collectively, the Settling Parties) submitted for a proval, pursuant to Rule 
602 of the Commission’s Rules of Practice and Procedure, a Settlement Agreement 
seeking to resolve, in part, pending issues relating to the proposal made in this proceeding 
by ISO-NE and the Transmission Owners (collectively, the Filing Parties) to establish a 
regional transmission organization (RTO) for New England (the KO-NE RTO). The 
Filing Parties’ proposal was initially addressed by the Commission in an order issued 
March 24, 2004.3 In that order, we found that the Filing Parties’ proposal would, with 
modifications, comply with OUT minimum characteristics and functions for RTOs, as set 
forth in Order No. 2000.4 

2. Rehearing andor clarification of the March 24 Order was subsequently sought by 
numerous intervenors, while filings seeking to comply with our rulings were submitted 
by the Filing Parties on June 22,2004 and August 11,2004. In the meantime, settlement 
negotiations were undertaken by the parties pursuant to the settlement procedures 
established by the Commission in the March 24 Order. The Settling Parties state that 
their proposed Settlement Agreement was the product of these negotiations3 

3. 
resolve a number of the issues currently pending in this proceeding, while leaving for 

P 

The Settling Parties state that the Settlement Agreement, if approved, would 

Bangor Hydro Electric Company; Central Maine Power Company; NSTAR 1 

Electric & Gas Corporation; New England Power Company; Northeast Utilities Service 
Company; NSTAR Electric & Gas Corporation; The United Illuminating Company; and 
Vermont Electric Power Company. 

18 C.F.R. $ 385.602 (2004) 

IS0 New England, Inc., et al., 106 FERC fi 61,280 (2004) (March 24 Order). 

Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (2000), 
FERC Stats. & Regs. fi 3 1,089 (1999), order 011 relz’g, Order No. 2000-A, 6.5 Fed. Reg. 
12,088 (ZOOO), FERC Stats. & Regs. 1 31,092 (2000), a f d ,  Public Utility District No. 1 
of Snohomish County, Washington v FERC, 272 F.3d 607 (D.C. Cir. 2001). 

On October 19,2004, the Settlement Judge issued an order certifying the 
Settlement Agreement to the Commission. 
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resolution, herein, only a limited number of remaining issues raised either on rehearing 
and/or in response to the compliance requirements set forth in the March 24 Order 
(Reserved Issues). The Settling Parties state that, among other things, the Settlement 
Agreement would transfer to the ISO-NE RTO, NEPOOL’s existing interests and assets 
under the currently-effective EO-NENEPOOL arrangements, and provide for the 
determination and implementation of an ISO-NE RTO Operations Date.6 

4. 
be replaced by the agreements conditionally accepted by the Commission in the 
March 24 Order, namely: (i) an ISO-NE RTO Tariff(including, for the most part, 
provisions previously accepted by the Commission under the KO-NE/NEPOOL 
arrangements); (ii) a Participants Agreement; (iii) a Market Participants Service 
Agreement; and (iv) a Transmission Operating Agreement. In addition, the Settling 
Parties submit, as an exhibit to the Settlement Agreement, a Second Restated NEPOOL. 
Agreement, piirsuant to which NEPOOL would continue to exist as an advisory 
stakeholder body. 

The Settling Parties state that the existing ISO-NEINEPOOL arrangements would 

5. For the reasons discussed below, we will accept the Settlement Agreement, subject 
to conditions. We will also accept, in part, the Filing Parties’ compliance filings and will 
grant, in part, and deny, in part, the remaining requests for rehearing, i.e., those requests 
for rehearing and/ or clarification identified in the Settlement Agreement as Reserved 
~ s s u e s . ~  

I. Backmound 

6.  
In that submittal, the Filing Parties proposed to establish the ISO-NE RTO as the 
provider of regional transmission service in the six-state New England region currently 
served by KO-NE under the ISO-NENEPOOL arrangements. The Filing Parties also 
sought a declaration that the existing contractual arrangements governing the operation of 

On October 3 1,2003, the Filing Parties submitted their RTO proposal for filing. 

See Settlement Agreement at Attachment D. “Operations Date” is defined in the 
Transmission Operating Agreement, at section 10.01(a), as the date at least 30 calendar 
days following Notice to the Commission that ISO-NE and the Initial Participating 
Transmission Owners have unanimously agreed to place the ISO-NE RTO arrangements 
into effect. The Settlement Agreement further provides that such Notice shall not be 
issued until the earlier of November 1,2004, or the date on which the Commission issues 
an order accepting the Settlement Agreement, without modification. 

For the reasons discussed below, we will also accept two related filings involving 
the proposed elimination of Through-and-Out Service Charges. 
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the New England markets would terminate as of the Operations Date of the ISO-NE 
RTO. In addition, the Transmission Owners, joined by Green Mountain Power 
Corporation and Central Vermont Public Service Corporation (the ROE Filers), 
submitted a related filing, pursuant to section 205 of the Federal Power Act (FPA),* in 
which they proposed a return on equity (ROE) recoverable under the regional and local 
transmission rates that will be charged by the ISO-NE RT0.9 

7. In the March 24 Order, we found that the Filing Parties’ proposal to establish the 
ISO-NE RTO will comply with the minimum characteristics and functions applicable to 
RTO operations as set forth by the Commission in Order No. 2000, subject to certain 
specified conditions.” As requested by the ROE Filers, we also accepted a 50 basis point 
ROE adder, applicable to Regional Network Service under the ISO-NE open access 
transmission tariff (OATT), but rejected this same adder as it would apply to the 
Transmission Owners’ Local Service Schedules. We also rejected the ROE Filers’ 
proposed 100 basis point adder as it applied to the ROE Filers’ Local Service Schedules, 
but set for hearing, subject to suspension and refund, the ROE Filers’ proposed 100 basis 
point adder as it would apply to Regional Network Service. Finally, we set for hearing, 
subject to suspension and refund, the ROE Filers’ proposed base level ROE. 

11. Reauests for Rehearing andlor Clarification 

8. Requests for rehearing and/or clarification of the March 24 Order were sought by 
numerous intervenors on a broad range of issues. Certain of these issues, namely, those 
issues identified by the Settling Parties in their proposed Settlement Agreement as 
Reserved Issues, Le., issues not resolved by the Settlement Agreement, are discussed 

16 LJ.S.C. 5 824d (2000). 

Specifically, the ROE Filers requested approval for: (i) a single, region-wide 
ROE; (ii) a 50 basis point adder attributable to their formation of the ISO-NE RTO; and 
(iii) a 100 basis point adder applicable to new construction. 

l o  Among other things, we required the Filing Parties to submit, in a compliance 
filing, a seams resolution agreement with the New York Independent System Operator, 
Inc. (New York ISO), and an agreement with NEPOOL concerning the procedures 
pursuant to which the ISO-NE RTO would be permitted to acquire NEPOOL,’s 
reversionary interests in ISO-NE under the ISO-NENEPOOL arrangements. We also 
required the Filing Parties to make various other specified revisions to the operating 
agreements giving rise to the ISO-NE RTO. 
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below. 
9. 
April 30,2004, by the Massachusetts Attorney General, the Rhode Island Attorney 
General, and the Rhode Island Division of Public Utilities and Carriers (Massachusetts 
Attorney General, et al,); (ii) on May 5 ,  2004, by Duke Energy North America, LLC 
(Duke Energy); (iii) on May 10, 2004, by NEPOOL., ISO-NE, the Transmission Owners, 
and the New England Consumer Owned Entities"' and (iv) on May 2.5,2004, by 
NEPOOL and the New England Consumer Owned Entities. 

HI. Compliance Filings 

Answers to requests for rehearing were filed by a number of parties: (i) on 

10. The Filing Parties made their initial compliance filing in response to the March 24 
Order on June 22,2004 (First Compliance Filing). The First Compliance Filing includes, 
among other things: (i) a revised Interregional Coordination Agreement between ISO- 
NE and the New York ISO; (ii) a revised Transmission Operating Agreement; (iii) new 
planning procedures, including an identification of market efficiency upgrades and a 
discussion of how cost-effective transmission expansion solutions are assessed; and 
(iv) revisions to the ISO-NE RTO's Transmission, Markets and Services Tariff." 

1 1 "  In the transmittal sheet accompanying their submittal, the Filing Parties state that 
ISO-NE and the Transmission Owners were unable to reach agreement with respect to 
certain compliance matters. Specifically, the Filing Parties state that they were unable to 
reach an agreement on revising the Transmission Operating Agreement to comply with 
the Commission's directives regarding the Transmission Owners' RTO termination and 
withdrawal r i g h t ~ . ' ~  Accordingly, the Filing Parties, in their First Compliance Filing, 
include alternative proposals addressing this issue. Finally, the Filing Parties note that 
the First Compliance Filing leaves unaddressed NEPOOL's reversionary interests in the 

Connecticut Municipal Electric Energy Cooperative, Massachusetts Municipal 
Wholesale Electric Company, Vermont Public Power Supply Authority, New Hampshire 
Electric Cooperative, Inc., Chicopee Municipal Lighting Plant of the City of Chicopee, 
Massachusetts, Brainhee Electric Light Department, Reading Municipal Light 
Department, and Taunton Municipal Lighting Plant. 

The Tariff is comprised of four sections, including: (i) General Terms and 12 

Conditions; (ii) the OATT; (iii) Market Rule 1; and (iv) the ISO-NE RTO Funding 
Tariffs. In addition, the Market Participants Service Agreement and a Pro F o m a  
Independent Transmission Company Operating Agreement are included in the Tariff as 
Attachments A and B, respectively. 

See March 24 Order at P 59. 13 
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assets attributable to the ISO-NENEPOOL anangements (an issue, as noted below, that 
was subsequently addressed by the Settling Parties' in their proposed Settlement 
Agreement). 

12. Notice of the Filing Parties' First Compliance Filing was published in the Federal 
Regi~tel-,'~ with interventions and protests due on or before August 20, 2004. Notices of 
intervention, motions to intervene and protests were filed by NEPOOL, Calpine Eastern 
C~rporat ion '~ (Calpine, et al.), Duke Energy, the Connecticut Department of Public 
IJtility Control (Connecticut PUC), the Vermont Public Service Board, the Long Island 
Power Authority and its subsidiary, LIPA (LIPA), the New England Conference of Public 
Utility Commissioners (NECPUC), and the New England Consumer Owned Entities. An 
answer to LIPA's protest was filed on August 11,2004, by the New York ISO. On 
August 26,2004, LIPA filed an answer to an answer. 

13. 
addressing our requirement, in the March 24 Order, regarding the sharing of confidential 
information between the ISO-NE RTO and state commissions (Second Compliance 
Filing) Notice of the Filing Parties' Second Compliance Filing was published in the 
Federal Register,'6 with interventions and protests due on or before September 1,2004. 
Comments were filed by NECPUC. 

IV, The Proposed Settlement Agreement 

14. As noted above, the Settling Parties filed their proposed Settlement Agreement on 
September 14,2004. The Settling Parties state that those provisions of the Settlement 
Agreement addressing NEPOOL's reversionary interests following the termination of the 
ISO-NEhJEPOOL arrangements (see Settlement Agreement at paragraph 8) are intended 
to comply with the requirements of the March 24 Order.I7 In compliance with these 

On August 11,2004, the Filing Parties made a second compliance filing 

l4 69 Fed Reg. 40,889 (2004). 

Joined by Mirant Americas Energy Marketing, LP; Mirant New England, Inc.; 
Mirant Canal, LLC; Mirant Kendall, LLC; and PSEG Energy Resources & Trade LLC. 

" 69 Fed. Reg. 52,245 (2004). 

l7 In the March 24 Order, we found that the Transmission Owners are permitted 
under their existing arrangements with NEPOOL to withdraw from the Restated 
NEPOOL Agreement and are entitled, along with ISO-NE, to file the necessary 
agreements to establish the ISO-NE RTO. However, we also held that any such proposal 

(continued.. .) 
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directives, the Settling Parties state that the tangible assets constituting the NEPOOL 
Assets, under the Interim Independent System Operator Agreement (IS0 Agreement), 
will be transferred to the ISO-NE RTO as of the ISO-NE RTO Operations Date.’* The 
Settling Parties state that, following the start-up of the ISO-NE RTO, neither NEPOOL 
nor any NEPOOL, Participant will have any interest in any tangible assets of the ISO-NE 
RTO. 

15. 
Agreement, the Settling Parties have agreed to withdraw their requests for rehearing 
and/or their requests for clarification of the March 24 Order, as well as their objections to 
the Filing Parties’ First and Second Compliance Filings, except as to certain specified 
“Reserved  issue^."'^ Reserved Issues not addressed by the proposed Settlement 
Agreement include: (i) all issucs relating to the ISO-NE RTO’s return on equity; (ii) the 
majority of the issues raised on rehearing by the Transmission Owners; (iii) Mirant’s 
issue, raised on rehearing, regarding whether the ISO-NE RTO should have immediate 
section 205 filing rights under the “exigent circumstances” described under certain 
provisions of the proposed Transmission Operating Agreement; (iv) indemnification 
issues raised on rehearing by ISO-NE; (v) issues relating to the establishment of 
Independent Transmission Companies and economic transmission expansion, as raised on 
rehearing by Public Service Electric and Gas Company” (PSEG); and (vi) assertions of 
error raised on rehearing by the New England Consumer Owned Entities. 

16. The Settling Parties state that under paragraph 9 of the Settlement Agreement, an 
18-month moratorium will be in effect as of the Operations Date of the ISO-NE RTO. 
The Settling Parties state that during the course of the moratorium, a Settling Party may 
not seek changes, pursuant to a section 206 filing, regarding issues addressed by the 
Settlement Agreement, except in the case of materially changed circumstances, or for 

The Settling Parties state that under paragraphs 9, 10, and 15 of the Settlement 

would not, ipso,facto, terminate NEPOOL’s existence and that NEPOOL., under its 
existing arrangements, possessed certain reversionary interests in the assets attributable to 
the ISO-NEBEPOOL arrangements. We also held that these reversionary interests could 
serve to impede the ISO-NE RTO’s efficient start-up. Accordingly, we directed the 
Filing Parties to identify the nature and extent of these reversionary interests and to 
propose, in their compliance filing, options for acquiring these interests. 

“ S e e  Settlement Agreement at Attachment K (proposed Bill of Sale between 
ISO-NE and NEPOOL). The term “Operations Date” is discussed supl-a note 6. 

l9 See supra P 3 .  

2o Joined by PSEG Power LLC and PSEG Energy Resources & Trade LLC. 
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those filings involving proposed market rule changes. 
17. 
percent affirmative vote of the NEPOOL Participants Committee and that approval of the 
Settlement Agreement, by the Commission, will remove most of the remaining obstacles 
to the establishment of the ISO-NE RTO. The Settling Parties request that the 
Commission act on their proposed Settlement Agreement no later than November 1, 
2004, consistent with the planned Operations Date of the ISO-NE RTO. 

18. Notice of the Settling Parties' proposed Settlement Agreement was published in 
the Federal Register,*' with interventions and protests due on or before October 22, 2004. 
Comments were filed by NECPUC, the Connecticut Attorney General, the Connecticut 
Office of Consumer Counsel, NEPOOL, and ISO-NE. 

The Settling Parties note that the Settlement Agreement was supported by a 91 

V. Proposed Elimination of Through-and-Out Service Charges 

19. On June 2 1,2004 and September 30,2004, respectively, the New York I S 0  and 
the New York Transmission Owners" (New York Filing Parties), in Docket No. ER04- 
943-00, and NEPOOL,, in Docket No. ER05-3-000, submitted proposed tariff revisions to 
their respective tariffs, pursuant to section 205 ofthe FPA, in order to reduce to zero the 
Through-and-Out Services Charges applicable in their regions. 

20. 
was published in the Federal Register.,23 with interventions and protests due on or before 
July 12,2004 (in Docket No. ER04-943-000) and October 22,2004 (in Docket No. 
EROS-3-000). Motions to intervene and notices of intervention were timely filed by 
Mirant Corporation, the New York Municipal Power Agency (New York Municipal), and 
the New York State Department of Public Service, in Docket No. ER04-943-000, and by 
the Massachusetts Department of Telecommunications and Ener,ggy, IS@-NE, Northeast 
Utilities Service Company, and the New York Filing Parties, in Docket No. ER0S-3-000. 
A motion to intervene out-of-time was filed, in Docket No. ER05-3-000, by DC Energy, 

Notice of the New York Filing Parties' and NEPOOL's proposed tariff changes 

" 69 Fed Reg. 59,912 (2004). 

Central Hudson Gas & Electric Corporation, Consolidated Edison Company of 
New York, Inc., LIPA, New York Power Authority, New York State Electric & Gas 
Corporation, Niagara Mohawk Power Corporation, Orange and Rockland Utilities, Inc., 
and Rochester Gas and Electric Corporation. 

22 

23 69 Fed Reg. 48,734 and 71,302 (2004). 
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LLC (DC Energy). In addition, a protest was filed, in Docket No. ER04-943-000, by 
New York Municipal. 

VI. Discussion 

A. Procedural Matters 

21. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,24 the 
notices of intervention and the timely, unopposed motions to intervene submitted in 
Docket Nos. ER04-943-000 and EROS-3-000, by the entities noted above, serve to make 
these entities parties to the proceedings in which these interventions were filed. In 
addition, we will accept the unopposed, late-filed intervention submitted by DC Energy 
in Docket No. ER05-3-000. 

22. Rule 213(a) of the Commission's Rules of Practice and Proced~re~~prohibi ts  an 
answer to a protest, an answer to a rehearing request, or an answer to an answer, unless 
otherwise permitted by the decisional authority. We are not persuaded to accept the 
answers filed by the entities noted above and therefore will reject them. 

B. NEPOOL's Reversionary Interests 

23. In the March 24 Order, we found that the Transmission Owners are permitted 
under their existing contractual commitments to NEPOOL to withdraw from the ISO- 
NE/NEPOOL arrangements"z6 We also held that the Filing Parties were entitled to file the 
necessary agreements to establish the ISO-NE RTO. However, we denied the Filing 
Parties' request that their existing ISO-NERVEPOOL, arrangements be deemed to be 
terminated as of the Operations Date of the ISO-NE RTO. Instead, we required the 
Filing Parties to make a compliance filing addressing, among other things, NEPOOL's 
reversionary interests in the assets attributable to the ISO-NE/NEPOOL arrangements 
and the terms pursuant to which these interests can he transferred to the ISO-NE RTO. 

24. 
relating to these matters would be resolved. Specifically, the Settling Parties state that 
under the Settlement Agreement NEPOOL's reversionary interests in the ISO- 

The Settling Parties state that under the Settlement Agreement all pending issues 

24 18 C.F.R. fi 385.214 (2004). 

25 Id. at fi 385.213(a)(2). 

26 March 24 Order at P 28 



Docket No. RT04-2-001, et al. 

Attachment to Response to PSC -2 Question No. 19(a) 
Page 10 of 70 

Avera 

NENEPOOL arrangements would be transferred by way of a Bill of Sale, to be executed 
by ISO-NE and NEPOOLZ7 The Settling Parties state that pursuant to the Bill of Sale, 
the tangible assets constituting the NEPOOL Assets, under the Interim IS0  Agreement, 
would be transferred to the ISO-NE RTO as of the ISO-NE RTO Operations Date. As of 
that date, the Settling Parties state that neither NEPOOL nor any NEPOOL Participant 
would have any interest in any tangible assets of the ISO-NE RTO. 

25. 
an orderly transition to the ISO-NE RTO and otherwise complies with the requirements 
of the March 24 Order. As such, we will accept this aspect of the proposed Settlement 
Agreement without modification. 

We find that the proposed Bill of Sale will assist the Filing Parties in providing for 

C. Governance Structure 

26. In the March 24 Order, we found that the Filing Parties’ proposed governance 
structure for the ISO-NE RTO generally met our RTO independence requirement, subject 
to three conditions.28 First, we required the Filing Parties to include alternative energy 
suppliers as a sixth voting sector in the ISO-NE RTO stakeholder advisory process. 
Second, we modified the Filing Parties’ proposal regarding the ISO-NE RTO’s obligation 
to include alternative stakeholder proposals when making a section 205 filing.” Finally, 
we required that in nominating and electing a new ISO-NE RTO board, at least one new 
nominee must be named under those circumstances in which a second slate must be 
nominated. 

27. 
requirements. Specifically, the Settling Parties state that they have added a new sixth 
voting sector representing renewable interests, modified the necessary provisions of their 
proposed Participants Agreement relating to the submission of alternative stakeholder 
proposals, and amended the relevant provisions of the Participants Agreement addressing 
the ISO-NE RTO board nominations process. In addition, the Settling Parties proposed 
to retain those provisions of the Restated NEPOOL Agreement which address 
NEPOOL’s stakeholder appeals process. 

The Settling Parties state that the Settlement Agreement satisfies each of these 

27 See Settlement Agreement at Attachment K. 

March 24 Order at P 5 1 

We held that these alternative proposals must be included in the case of a 29 

Participants Committee vote of 60 percent or higher. 
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28. 
issues addressed in the March 24 Order. However, we will require further support 
regarding the Settling Parties’ proposed retention of certain requirements applicable to 
the NEPOOL appeals process. Section 11 of the Restated NEPOOL Agreement, as 
proposed, would keep in place NEPOOL’s currently-effective review board appeals 
process, which gives stakeholders the right to appeal NEPOOL’s actions and failure to 
take action. Section 11 would also authorize the review board to request that the ISO-NE 
RTO delay filing with the Commission any materials that are the subject of an appeal, 
with the ISO-NE RTO thereafter permitted “in its sole discretion I I I to elect to delay or 
not delay any such filing.”30 . 

29. 
brought to the Commission’s attention in a timely manner, we will require the Settling 
Parties, in a compliance filing to be made on or before 30 days following the date of this 
order, to explain in greater detail how the review board process will operate. 

We will accept the Settlement Agreement as it relates to the governance structure 

However, given the potential of this provision to delay a filing that should be 

D. RTO Termination and Withdrawal Riehts 

1. The March 24 Order 

30. 
Operating Agreement addressed the right of a Transmission Owner to withdraw from the 
ISO-NE RTO. Specifically, proposed section 10.01(b) of that agreement would have 
permitted a Transmission Owner to unilaterally withdraw from the ISO-NE RTO upon 
the occurrence of certain stated  condition^.^' We rejected the Filing Parties’ proposal 
because it would have prohibited any meaningful review by the Commission under 
section 205 of the FPA relating to a Transmission Owner’s withdrawal from the ISO-NE 
RTO, even in those instances where revisions to the ISO-NE RTO’s operating 
agreements would have been ne~essary.~’ 

In the March 24 Order, we noted that the Filing Parties’ proposed Transmission 

30 See Settlement Agreement at Exh. 6, Second Restated Agreement at section 
11.7(e). 

31 The specified conditions included: (i) a default by the ISO-NE RTO; (ii) a 
change in federal policy concerning RTO formation matters; (iii) a Commission order 
revising the Filing Parties’ division of their respective rights and duties; (iv) membership 
in an Independent Transmission Company; and (v) membership in another RTO 
following a merger or acquisition. 

’’ March 24 Order at P 59. 
(continued.. .) 
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31. 
policy regarding RTO/ISO access and withdrawal rights.33 Specifically, we noted that the 
RTO/ISO Access and Withdrawal Rights Policy Statement held, as a matter of 
Commission policy, that arrangements to join or exit an RTO or I S 0  must be reviewed 
by the Commission in the context of filings made under section 205. We also noted that 
this review is necessary in order to determine whether all of the elements contained in the 
filed arrangements meet the principles of Order No. 2000 and are otherwise just and 
reasonable under section 205 of the FPA. Accordingly, we required the Filing Parties to 
revise section 10.01 (b) of the Transmission Operating Agreement. 

Moreover, we found that the Filing Parties’ proposal was inconsistent with our 

2. Requests for Rehearing andlor Clarification 

32. 
rehearing and/or clarification of the March 24 Order discussed below are identified as 
Reserved Issues. 

The Settling Parties state that under the Settlement Agreement, the requests for 

33. 
Commission’s ruling regarding RTO termination and withdrawal rights simply requires 
clarifying language to section 10.0 1 of the Transmission Operating Agreement making 
clear the requirement that before a proposed termination or withdrawal can become 
effective, the requesting party would be obligated to make a section 205 filing in which it 
submits a replacement tariff, as may be required, and any other related arrangements 
necessary to effectuate the requested termination or withdrawal. The Transmission 
Owners assert that this interpretation of the March 24 Order is consistent with their 
proposal that the Mobile-Sierra public interest standard of review also apply to section 

First, the Transmission Owners seek clarification that compliance with the 

1 0 . 0 1 . ~ ~  

34. The Transmission Owners also seek rehearing regarding the Commission’s 
determination, in the March 24 Order, that it would evaluate any request to withdraw 
fiom, or terminate, the ISO-NE RTO to determine, among other things, the extent to 
which the request satisfied the principles of Order No. 2000. The Transmission Owners 
assert that the Commission erred in making this determination because RTO 

33 Id., citing Guidance on Regional Transmission Organization and Independent 
System Operator Filing Requirements under the Federal Power Act, 104 FERC 7 61,248 
(2003) (RTO/ISO Access and Withdrawal Rights Policy Statement). 

34 See United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U S .  ,332 
(1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 U S .  348 (1956). 
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participation, under Order No. 2000, is voluntary. 
35. 
Order, at footnote 84, in which we cited our findings, as made elsewhere in our order, 
with respect to various provisions of the Transmission Operating Agreement. In footnote 
84, we noted that to the extent that we had required these provisions to be revised, 
eliminated, or transfened to the ISO-NE RTO OATT, the Mobile-Sierra requests relating 
to these provision had, as a consequence, been rendered moot. On rehearing, the 
Transmission Owners seek clarification that footnote 84 was not intended by the 
Commission to modify, nullify or otherwise supercede our determinations regarding 
these provisions, including our finding regarding the Transmission Owners’ termination 
and withdrawal rights under section 10.1 of the Transmission Operating Agreement. 

Finally, the Transmission Owners request clarification regarding the March 24 

3. Compliance Fi l ing 

36. 
reach an agreement regarding the appropriate revisions necessary to comply with our 
rulings in the March 24 Order regarding the issue of RTO termination and withdrawal 
rights. Specifically, the Filing Parties disagree as to whether the revisions required by the 
March 24 Order necessarily include the withdrawal of the Filing Parties’ Mobile-Sierra 
request as it relates to section lO.Ol(f) of the Transmission Operating Agreement. The 
Transmission Owners argue that this revision was not required and therefore propose to  
leave their initially proposed Mobile-Sierra language intact, while adding language 
addressing the requirement that a section 205 filing also be made in the case of a 
requested termination or withdrawal from the KO-NE RT0.35 

The Filing Parties state that, in their First Compliance Filing, they were unable to 

3s As proposed by the Transmission Owners, section 10.01(f) would include the 
following language (shown in italics): 

( f )  Approvals. Notwithstanding any other provision contained herein or in any 
other document to the contrary, any termination or withdrawal permitted by this 
Section 10.01 shall be effective unless the FERC finds that such termination or 
withdrawal is contrary to the public interest under the “Mobile-Sierra Doctrine”. 
Each [Participating Transmission Owner] e.xercising its riglit to withdraw or 
terminate iii accordaiice with this section 10.01 shall file with the FERC, piirsuant 
to section 20.5 oftlie FPA, the tarifs and rate schedules applicable to transmission 
seivice over such [Participating Transniission Owiiei- ’s] Transmissiori Facilities 
to beconie eflective iqoii such terniiiiation or withdrawal. 
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4. Responsive Pleadings 

37. ISO-NE and NECPUC argue that the Transmission Owners’ proposal to retain 
their proposed Mobile-Sierra provision fails to comply with the March 24 Order and is 
otherwise inconsistent with Commission precedent. NECPUC asserts that the 
Transmission Owners’ proposal would inappropriately shift the burden to non- 
Transmission Owners to prove that withdrawal is contrary to the public interest. ISO-NE 
also argues that a Mobile-Sierra provision, as applied to a Transmission Owners’ right to 
withdraw from, or terminate, the ISO-NE RTO, is inconsistent with the RTO/ISO Access 
and Withdrawal Rights Policy Statement. 

5. Commission Finding 

38. We will grant rehearing, in part, and grant, in part, the requested clarifications of 
the March 24 Order as it relates to the Transmission Owners’ termination and withdrawal 
rights under the Transmission Operating Agreement. We will also require the Filing 
Parties to make a compliance filing on, or before, 30 days following the issuance of this 
order, consistent with our findings below. 

39. 
request can be reconciled with our requirement that a requested withdrawal or 
termination, under section 10.01, must be reviewed by the Commission under section 205 
of the FPA, we find that: (i) the Filing Parties may bind themselves to a Mobile-Sierra 
standard, as requested, but that (ii) the Commission’s review of any requested withdrawal 
or termination will be under the just and reasonable standard of section 205 of the FPA. 
In this regard, we agree with the Transmission Owners that our section 205 filing 
requirement, in the case of a requested withdrawal from, or termination, of the ISO-NE 
RTO (and the section 205 review, in this instance, contemplated by the March 24 Order), 
may be reconciled with a Mobile-Sierra provision applicable to these withdrawal rights, 
subject to the clarifications provided below. 

40. The Transmission Owners’ proposed language would permit “any termination or 
withdrawal [to become] effective unless the [Commission] finds that such termination or 
withdrawal is contrary to the public interest under the Mobile-Sierra Doctrine.” We 
cannot accept this limitation. Section 205 review (as required by the March 24 Order) 
means that the Commission will determine whether an action under review is just and 
reasonable. Intervenors asserted in response to the Filing Parties’ initial proposal:6 and 

With respect to the issue of whether the Transmission Owners’ Mobile-Sierra 

36March 24 Order at P 112. 
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we agree on rehearing, that, a full, meaningful review by the Commission of a requested 
withdrawal from, or termination of, the ISO-NE RTO would not be possible where the 
Transmission Owner’s rights to do so are governed by a standard of review that limits the 
application of thejust and reasonable standard. Accordingly, we will require the Filing 
Parties to modify section lO.l(f) of the Transmission Operating Agreement to make clear 
that while a challenge to a section lO.Ol( f )  request made by any of the parties to the 
Transmission Operating Agreement will be subject to the Mobile-Sierra doctrine, as 
proposed by the Transmission Owners, the Commission’s own review of a requested 
withdrawal or termination will be made under section 20.5 of the FPA, Le., the 
Commission’s own review will not be limited by application of the Mobile-Sierra 
doctrine.” 

41. 
of a requested withdrawal from the ISO-NE RTO should not take into consideration our 
RTO formation policies under Order No. 2000. In considering the justness and 
reasonableness of any filing made under section 205, including an RTO withdrawal 
filing, the Commission is required to consider its policies and precedents, as may be 
relevant to the issues presented for our review. Although participation in an RTO is 
voluntary, a transmission owner’s withdrawal can have a substantial impact on other 
market participants and the markets themselves. In these circumstances, the policies 
enunciated in Order No. 2000 would be relevant and must be considered. 

We also deny the Transmission Owners’ argument, on rehearing, that our review 

42. Finally, we will grant the Transmission Owners’ requested clarification 
regarding the findings we cited in footnote 84 of the March 24 Order. That summary of 

37 Section lO.Ol(f) ,  as modified, will provide as follows (with the required changes 
shown in italics): 

(f) Approvals. Notwithstanding any other provision contained herein or in any 
other document to the contrary, any termination or withdrawal requested under 
this Section 10.01 shall be effective, szibject to- (i)  a showing by arzyparty to this 
agreement seeking to challenge the request that the requested termination or 
withdrawal is contrary to the public interest under the “Mobile-Sierra Doctrine;” 
and (ii) the FERC’s determination under section 20.5 of the FPA that the 
termination or withdrawal is just, reasonable and not unduly discriniinatoiy or 
preferential. Each [Participating Transmission Owner] exercising its right to 
withdraw or terminate in accordance with this section 10.01 shall file with the 
FERC, pursuant to section 20.5 of the FPA, the tariffs and rate schedules 
applicable to transmission service over such [Participating Transmission Owner’s] 
Transmission Facilities to become effective upon such termination or withdrawal. 
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findings was not intended to modify, nullify, or otherwise supersede any of the findings 
in our order to which footnote 84 made reference. 

E. Section 205 Filing Rights 

1. The March 24 Order 

43. 
their respective section 205 filing rights, subject to certain conditions relating to the filing 
of generator interconnection agreements?' Specifically, in response to intervenors' 
concerns regarding the authority that would be exercised by the Transmission Owners 
over the filing of interconnection agreements under section 2.05 of the Transmission 
Operating Agreement, and to ensure compliance with our pro forma interconnection 
procedures set forth in Order No. 2003,39we required the Filing Parties to make a 
compliance filing, as may be necessary, to conform their proposed provision with our 
order on the Filing Parties' pending Order No. 2003 compliance filing proceeding, in 
Docket No. ER04-433-000, et al. 

In the March 24 Order, we accepted the Filing Parties' proposed allocation of 

44. Regarding the Transmission Owners' proposed reservation of section 205 filing 
rights for Transmission Upgrades relating to generator interconnections, we found that 
the proposed allocation was ambiguous in its meaning, and therefore required the Filing 
Parties to clarify their proposal, consistent with the requirements of Order No. 2003.40 
We held that to the extent the Transmission Owners were seeking to reserve filing rights 
for the pricing policy that would apply to generator interconnections, such a reservation 
of rights would be inconsistent with Order No. 2003 because the Transmission Owners 
were not independent en ti tie^.^' 

38 March 24 Order at P 71 I 

39 Standardization of Generator Interconnection Agreements and Procedures, 
Order No. 2003,68 Fed. Reg. 49,845 (Aug. 19,2003), FERC Stats. & Regs. 131,146 
(2003), order- on reh 'g, Order No. 2003-A, 106 FERC 7 61,220 (2004), reh 'gpenditig 

40 The proposed provision was set forth at section 2.05(a)(ii) of the Transmission 
Operating Agreement. 

41 In Order No. 2003, we held that we would allow flexibility for variations from 
our proforma interconnection requirements in those regions where an independent entity, 
such as an RTO, operates the regional transmission system. We stated that this treatment 

(continued,. .) 
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2. Requests for Rehearing 

45. Rehearing requests addressed to the Commission’s section 205 filing rights 
determinations in the March 24 Order were sought by the Transmission Owners and 
Mirant. The following Reserved Issues are identified in the Settlement Agreement. 

46. The Transmission Owners request that to the extent the March 24 Order could be 
construed as a rejection of the interconnection-related section 205 filing rights provisions 
of the Transmission Operating Agreement, the Commission should reverse that finding 
and accept the Filing Parties’ proposal under section 2 05(a)(ii) of the Transmission 
Operating Agreement to give the Transmission Owners joint section 205 filing authority 
over generator interconnection agreements and, second, accept the Filing Parties’ 
proposal under section 3.04(b)(i) of the Transmission Operating Agreement to give 
Transmission Owners exclusive section 20.5 filing authority over the methodology by 
which the costs of Transmission Upgrades related to generator interconnections are 
allocated under the ISO-NE RTO OATT. 

47. 
the Commission may not require the Transmission Owners to cede section 205 filing 
rights, absent their voluntary consent. In addition, the Transmission Owners assert that 
the March 24 Order erroneously construed the requirements of Order No. 2003. 
Specifically, the Transmission Owners argue that while they are not independent entities, 
Order No. 2003 acknowledges the right of non-independent entities to make section 20.5 
filings and to attempt to justify, therein, deviations from the Order No. 2003 pro forma 
requirements, relying on either a “regional differences” or “consistent with or superior 
to” rationale to support those proposed deviations. 

The Transmission Owners assert that under Atlantic City Electric Co. v. FERC?* 

48. Mirant asserts as error the Commission’s failure in the March 24 Order to grant 
the ISO-NE RTO narrowlycircumscribed, but immediate section 205 filing rights in the 
case of “Exigent Circumstances.” Mirant states that under section 3.04 of the 
Transmission Operating Agreement, as accepted by the Commission in the March 24 
Order, the ISO-NE RTO would be required to wait 30 days to make a section 205 filing 
(where the Participating Transmission Owner and the ISO-NE RTO are unable to agree 
on such a filing), even when the reliability of the ISO-NE RTO bulk power system or the 

would be appropriate because the independent entity would have different operating 
characteristics than a non-independent entity and would be less likely to act in an unduly 
discriminatory manner than a Transmission Provider that is a market participant See 
Order No. 2003, FERC Stats. & Regs. 7 31,146 at P 827. 

42 295 F.3d 1 (D.C. Cir. 2002). 
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efficiency or competitiveness of the ISO-NE RTO markets may be at stake. Mirant 
concludes that in these circumstances, the ISO-NE RTO should be given the authority to 
make a section 205 filing without delay, provided that such filing not address the rates, 
charges or revenue requirement of any Participating Transmission Owner. 

3. Compliance Filing and Responsive Pleadings 

49. The Filing Parties, in their First Compliance Filing, assert that their initial 
proposal in this proceeding regarding their division of section 205 filing rights authority 
for generator interconnection agreements (sections 2,05(a)(ii) and 3.04(b)(i) of the 
Transmission Operating Agreement) was consistent with Order No. 2003 and should 
have been accepted by the Commission. The Vermont Public Service Board, however, 
takes issue with this assertion, characterizing this aspect of the Filing Parties’ First 
Compliance Filing as a collateral attack of the March 24 Order. The Vermont Public 
Service Board requests a ruling from the Commission requiring the Filing Parties to 
comply with the March 24 Order as it relates to sections 2.05(a)(ii) and 3.04(b)(i) of the 
Transmission Operating Agreement. 

4. Commission Finding 

50. 
section 205 filing rights set forth in sections 2.05(a)(ii) and 3.04(b)(i) of the Transmission 
Operating Agreement. The Filing Parties’ proposed allocation of filing rights under 
section 2.05(a)(ii) and 3.04(h)(i) is not inconsistent with Order No. 2003, because the pro 
forma requirements adopted in Order No. 2003 do not address the issue of filing rights in 
this context. Accordingly, we will address here, as requested, the merits of proposed 
sections 2.05(a)(ii) and 3.04(b)(i). 

51. Section 2.05(a)(ii) provides, in relevant part, that with respect to the 
interconnection of a Large Generating IJnit, the Interconnection Agreement shall be a 
three-party agreement among the Participating Transmission Owner, the ISO-NE RTO, 
and the Interconnecting N ~ n - P a r t y . ~ ~  With respect to the interconnection of other 
Generating Units, the ISO-NE RTO shall be a party to an Interconnection Agreement if, 
and to the extent, the Commission’s regulations require the ISO-NE RTO to be a party. 
We agree that this proposed allocation of section 205 filing rights is consistent with 
Commission policy and therefore will accept this provision, as proposed. 

We will grant rehearing of the March 24 Order as it relates to the allocation of 

Similarly, in Docket No. ER04-433-000, et al., NEPOOL proposes to revise 
section 1 1  of the profornza Standard Large Generator Interconnection Procedures to 
provide for the execution and filing of three-party interconnection agreements. 

43 
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52, Section 3.04(b)(i) delineates the section 205 filing authority for revenue 
requirements and their recovery through rates charged for all transmission facilities 
including (but not limited to) costs of transmission upgrades related to generator 
interconnections. We have previously held that the determination and allocation of 
revenue requirements and their recovery through rates charged are properly the right of 
the transmission owners. Accordingly, we will accept section .3.04(b)(i), as proposed. 

53. 
Filing Parties’ proposed allocation of section 205 filing rights, a market flaw, if identified 
by the ISO-NE RTO, could not always be addressed by the ISO-NE RTO on a timely 
basis in the form o f a  section 205 filing, Le., that under section .3.04(e), ISO-NE RTO 
would be required to delay a section 205 filing for 30 days where the Transmission 
Owners and the ISO-NE RTO are unable to mutually agree on the substance of the filing 
to be made. We agree with Mirant that section 3.04, as proposed, fails to give the ISO- 
NE RTO adequate authority to make such a filing. Moreover, section 3.04, as proposed, 
is generally inconsistent with the filing authority granted to the ISO-NE RTO under the 
Participants Agreement.44 Accordingly, we will direct the Filing Parties to revise section 
3.04, in a compliance filing, on or before 30 days following the issuance of this order. As 
revised, section 3.04 should grant to the ISO-NE RTO emergency filing authority 
consistent with the grant of filing authority recognized in the Participants Agreement in 
the case of Exigent Circumstances. 

We will also grant Mirant’s request for rehearing. Mirant asserts that under the 

54. 
acceptance, above, of sections 2.05(a)(ii) and 3.04(b)(i) of the Transmission Operating 
Agreement. 

Finally, we will reject the Vermont Public Service Board’s protest, given our 

44 The Participants Agreement, at section 11.2, gives the KO-NE RTO certain 
filing authority in the case of “exigent circumstances”: 

In Exigent Circumstances, [the ISO-NE RTOJ may unilaterally, upon written 
notice to the Participants Committee and Individual Participants, file with the 
Commission pursuant to section 205, if necessary, and implement a new or 
amended Market Rule, Operating Procedure, Manual, Reliability Standard, 
provision of the Information Policy (subject to 11.3), General Tariff Provision, or 
Non-[Transmission Owner] OATT Provision. Notwithstanding the generality of 
the foregoing, any change in the Information Policy shall be effective 
prospectively only and only for information received after such change becomes 
effective. 



Docket No. RT04-2-001, et 01. 

Attachment to Response to PSC -2 Question No. 19(s) 
Page 20 of 70 

Avers 

F. Seams Resolution Aweem& 

1. The March 24 Order 

55. 
scope and regional configuration requirements, subject to conditions concerning certain 
interregional seams issues.45 Specifically, while we noted the Filing Parties’ 
commitment, to date, to address inter-regional seams issues on a regional basis, under a 
Interregional Coordination Agreement entered into by ISO-NE and the New York ISO, 
we also found that the timetable for addressing these issues must be pursued by the 
parties without delay. Accordingly, we conditioned our approval of an ISO-NE RTO on 
the Filing Parties’ development of a more comprehensive seams agreement with the New 
York ISO. 

In the March 24 Order, we found that the ISO-NE RTO generally met our RTO 

56. 
seams agreement specific milestones and timelines for resolution of all remaining seams 
issues within one year of the date of the Filing Parties’ First Compliance Filing. We also 
required the Filing Parties to submit a proposal for eliminating Through-and-Out Service 
Charges between the ISO-NE RTO and the New York IS0 within six months of the date 
of the Filing Parties’ First Compliance Filing. Finally, we stated that because the New 
York IS0 has significant trade with its RTO neighbor to the south, PJM Interconnection, 
L.L.C. (PJM), the Filing Parties should also explain in their First Compliance Filing the 
role that PJM could play in the resolution of broader, regional seams issues. We stated 
that the Filing Parties should identify the specific remaining seams issues that require the 
participation and involvement of PJM. 

Among other things, we required the Filing Parties to address in their revised 

2. Requests for Rehearing 

57. 
Agreement identifies as a Reserved Issue) the Commission’s determination in the March 
24 Order that the ISO-NE RTO’s elimination of Through-and-Out Service Charges need 
not be conditioned on (i) the elimination of comparable New York IS0 charges; or (ii) 
the establishment of a seams agreement between the ISO-NE RTO and the New York 
ISO. 

On rehearing, the Transmission Owners assert as error (and the Settlement 

45 March 24 Order at P 9 I .  
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3. Compliance Filines 

58 In their First Compliance Filing, the Filing Parties state that on June 18, 2004, 
ISO-NE and the New York IS0 executed an Amended and Restated Coordination and 
Seams Issue Resolution Agreement (Seams Resolution Agreement). The Filing Parties 
state that, under the Seams Resolution Agreement, specific milestones and timelines are 
provided for resolution of the remaining seams issues within one year of the date of the 
Filing Parties’ First Compliance Filing. The Filing Parties state that among the issues 
that will be addressed, pursuant to this agreed-to timeline, are: (i) facilitated checkout 
procedures; (ii) regional resource adequacy; (iii) partial unit Installed Capacity Sales; 
(iv) elimination of rate pancaking; (v) cross-border controllable line scheduling; (vi) 
coordination of inter-regional planning; and (vii) the implementation of “Virtual Regional 
Dispatch.”46 

59. The Filing Parties state that the Seams Resolution Agreement also includes a 
work plan for ongoing identification of additional seams issues that, upon approval, will 
be added to the Seams Resolution Agreement. The Filing Parties state that the Seams 
Resolution Agreement also addresses PJM’s involvement in seams resolution matters. 
Specifically, the Filing Parties state that PJM is, and will continue to be, a member of the 
Intermarket Coordination Group, a committee established under the Seams Resolution 
Agreement. 

60. 
and-Out Service Charges be eliminated between the ISO-NE RTO and the New York 
ISO. The Filing Parties state that they are committed to complying with this directive 
and recognize the importance of eliminating these charges. In furtherance of this 
objective, the Filing Parties state that they will make a filing as soon as reasonably 
practicable and in a timeframe that allows full public comment on or before 

Finally, the Filing Parties address the Commission’s requirement that Through- 

45 Virtual Regional Dispatch would represent a new service offered by the ISO-NE 
RTO and the New York IS0 to facilitate the physical dispatch of loads between these two 
markets for the purpose of promoting greater price convergence. Pursuant to the terms of 
the Seams Resolution Agreement, implementation of Virtual Regional Dispatch would 
occur in three phases. See Seams Resolution Agreement at Attachment 1 ,  p. 3. In Phase 
I, a Virtual Regional Dispatch pilot program would be developed and implemented “as 
soon as practicable with a target date of the fourth quarter of 2004.” Phase I1 would 
involve review of this pilot program and allow for its “potential” implementation in mid- 
200.5. Phase I11 would include the review of the initial implementation of Virtual 
Regional Dispatch and further evaluation (in early 2006) of whether expanding Virtual 
Regional Dispatch would be warranted. 
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December 22,2004. However, the Filing Parties also propose that the elimination of 
these charges be made contingent on the establishment of reciprocal terms of 
transmission access between the New York IS0 and the ISO-NE RTO. 

4. Responsive Pleadines 

61. 
proposal to eliminate Through-and-Out Service Charges as a vague commitment at best. 
Similarly, LIPA argues that the Transmission Owners are continuing to delay and resist 
the elimination of these charges. In particular, LIPA objects to the Transmission 
Owners’ insistence that their elimination of these charges be made contingent on the 
implementation of reciprocal terms of access vis a vis the New York IS0 market. L,IPA 
asserts that this condition is simply a restatement of the condition previously rejected by 
the Commission in the March 24 Order. 

The New England Consumer Owned Entities characterize the Filing Parties’ 

62. 
line scheduling. LIPA asserts that while the Seams Resolution Agreement includes a 
milestone for the final resolution of this seams issue by June 2005, the Filing Parties 
should be required to provide regular progress reports to the Commission and market 
participants on its implementation and application to specific existing facilities. LIPA 
also asserts that further action is required by the Commission to ensure the timely 
resolution of additional and emerging seams issues. In particular, LIPA notes that there 
are a number of outstanding seams issues that have been identified in the Northeast ISO’s 
quarterly seams report filed with the Commission that have yet to be given sufficient 
attention. 

L,IPA is also concerned about the implementation of cross border controllable 

5. Commission Finding 

63. 
regarding the necessity for a reciprocity condition applicable to the ISO-NE RTO’s 
elimination of its Through-and-Out Service Charges. With respect to these charges, the 
New York IS0 has stated in its compliance filing, submitted in Docket No. ER04-943- 
000, that the elimination of its export charges will take place on the same date that a 
corresponding proposal applicable to the New England market becomes effective. 
NEPOOL’s filing, in turn, submitted in Docket No. ER05-3-000, also proposes to 
eliminate NEPOOL,’s Through-and-Out Service Charge“47 

We will deny, as moot, the Transmission Owners’ request for rehearing, 

47 NEPOOL’s filing is not protested and, based on our review, has not otherwise 
been shown to be unjust or unreasonable or unduly discriminatory. Accordingly, we will 
accept NEPOOL’s submittal for filing. We will also accept for filing the New York 

(continued. I .) 
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64. 
and regional configuration requirements, subject to condition. First, we find that the 
Seams Resolution Agreement adequately addresses each of the seams issues identified by 
the Commission in the March 24 Order. However, we clarify, here, that the Virtual 
Regional Dispatch filing that the Filing Parties propose to submit for Commission review 
with a “target date” of the fourth quarter of 2004, Le., the Filing Parties’ proposed Phase I 
pilot program implementing Virtual Regional Dispatch, must be made by December 1,  
2004. Further, we find that the Filing Parties’ proposed timeline to resolve the remaining 
seams issues fail to comply with the requirements of the March 24 Order. As a result, we 
will condition our approval of the ISO-NE RTO on revision of the Seams Resolution 
Agreement to provide that, for each remaining seams issue, a proposal will be filed with 
the Commission 60 days prior to the implementation date of the proposal. We will also 
require the Filing Parties to clearly state the implementation dates in the Seams 
Resolution Agreement and to submit these revisions in a compliance filing to be made 
within 30 days of the date of this order. We find that these revisions will benefit all 
market participants are consistent with our goal of timely resolution of existing market 
seams that result in inefficiencies. 

We will also accept the First Compliance Filing as it relates to our RTO scope 

65. While we share LIPA’s concern that continued oversight of the seams resolution 
process will be both appropriate and necessary, the Commission is fully prepared and 
able to carry out this monitoring function. Moreover, we will act promptly regarding any 
complaints that may be filed, as the Filing Parties proceed to implement the terms of the 
Seams Resolution Agreement. Finally, with respect to the identification of seams issues 
that may require the participation and involvement of neighboring markets, we note that 
under the Seams Resolution Agreement, the ISO-NE RTO and the New York IS0 will be 
required to work closely with these third-party entities, including PJM and the 
Independent Market Operator of Ontario. We find that this commitment satisfies the 
requirements of the March 24 Order. 

~ 

Filing Parties’ submittal and will deny the protest filed by New York Municipal. The 
New York Municipal asserts that while they do not contest the elimination of seams 
between the New York IS0 and New England markets, the elimination of Through-and- 
Out Service Charges in the New York region could result in increased transmission rates 
and that these “costs” would not be outweighed by the “benefits” attributable to the New 
York Filing Parties’ proposals. We disagree. For all the reasons discussed in the 
March 24 Order, the elimination of inter-regional seams will provide significant regional 
benefit for all market participants and the markets as a whole. Moreover, it has not been 
demonstrated that these benefits will be outweighed by any countervailing costs or 
burdens. 



Docket No. RTO4-2-00], et nl. 

Attachment to Response to PSC -2 Question No. 19(a) 
Page 24 of 70 

Avera 

G. The Cross Sound Cable 

66. The March 24 Order granted LIPA’s request with respect to its existing 
agreement for transmission service across the Cross Sound Cable merchant transmission 
facility. Specifically, we required the ISO-NE RTO, in the Merchant Transmission 
Operating Agreement i t  intends to negotiate with Cross Sound Cable LLC, to include 
appropriate grandfathering language to cover existing transmission service agreements, 
including LJPA’s agreement. However, the agreement at issue has yet to he executed and 
filed by the parties. Accordingly, we will address the Filing Parties’ compliance with this 
directive in the March 24 Order at such time as the agreement at issue is filed. 

H. Mobile-Sierra Provisions 

1. The March 24 Order 

67. 
Sierra provisions, but required that other provisions of the Transmission Operating 
Agreement, for which Mobile-Sierra protection was requested, must be revised, 
eliminated, or transferred to the ISO-NE RTO OATT.48 We noted, however, that because 
Mobile-Sierra protection may be appropriate with respect to at least some of these 
provisions, we would permit the Filing Parties to include in their compliance filing a 
fuller justification supporting their requests. 

The March 24 Order accepted certain of the Filing Parties’ proposed Mohile- 

2. Requests for Rehearing 

68. On rehearing, the Transmission Owners assert that the Commission erred in the 
March 24 Order in rejecting their requested Mobile-Sierra treatment covering each of the 
provisions of the Transmission Operating Agreement, as identified in their initial filing. 
First, the Transmission Owners assert that they have a statutory right to obtain Mobile- 

48 March 24 Order at P 13 1. Specifically, we rejected the Filing Parties’ proposed 
provisions addressing billing (Transmission Operating Agreement section 3 I 10) and 
termination and withdrawal rights (Transmission Operating Agreement section 10.01). 
We also required that Transmission Operating Agreement section 3.10 be transferred to 
the ISO-NE RTO OATT. Finally, we required that Transmission Operating Agreement 
section 3.09 (planning and expansion) and schedule 10.05 (Independent Transmission 
Companies) be transferred to the RTO-NE OATT, and rejected section 10.05(b). 
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Sierra treatment for any portion of their agreement for which it is claimed. The 
Transmission Owners assert, in this regard, that the Mobile-Sierra doctrine provides the 
contracting parties the right to define their arrangements by contract and that any agreed- 
upon contractual limitations that bind the parties will also bind the Commission’s 
authority to change the contract. 

69., 
Commission in rejecting certain of the Filing Parties’ Mobile-Sierra requests (ix., that 
these provisions affected the rights and interests of other market participants or the 
performance and operation of the market as a whole) would prohibit any party required to 
file any contract with the Commission under section 205 of the FPA from seeking 
Mobile-Sierra protection, given the fact that any such contract, by definition, “affects” or 
“relates to” the wholesale sale or transmission of electricity in interstate commerce. 

The Transmission Owners further assert that the rationale relied upon by the 

3. ComDliance Filing and Responsive Pleadings 

70. In their First Compliance Filing, the Filing Parties provide additional support for 
their contention that, as initially proposed, the Transmission Operating Agreement 
warrants Mobile-Sierra protection with respect to certain requested provisions (discussed 
below). The Filing Parties argue that each of these provisions delineates key rights and 
obligations of the Transmission Owners and the ISO-NE RTO, under the Transmission 
Operating Agreement, and that the Filing Parties, with respect to these provisions, 
deserve to be accorded contractual certainty as a condition to their commitment to 
establish a New England RTO. 

71. 
workings of the ISO-NE RTO will involve a new division of rights and responsibilities 
among all market participants, it is critical that the agreements giving rise to these rights 
and responsibilities remain flexible and open to revision, as may be necessary. As such, 
the New England Consumer Owned Entities assert that the Filing Parties’ have failed to 
demonstrate that any of the provisions addressed in the Transmission Operating 
Agreement should be accorded Mobile-Sierra treatment. In addition, the Vermont Public 
Service Board and NECPUC challenge the appropriateness of according Mobile-Sierra- 
treatment to specific provisions discussed below. 

The New England Consumer Owned Entities argue that because the fundamental 

4. Commission Finding 

72. 
Commission’s authority to review (and reject) their Mobile-Sierra requests under our just 
and reasonable standard. First, we disagree that the Commission is precluded from 
reviewing, in any substantive way, a request for Mobile-Sierra protection at the time that 
the underlying agreement at issue (in this case, the Transmission Operating Agreement) 
is initially filed for acceptance under section 205. Indeed, section 205 requires the 

We will deny the Transmission Owners’ request for rehearing regarding the 
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Commission to determine whether any such rate, term or condition submitted for OUT 

review is just and reasonable 

73. In the March 24 Order, we did just that. In making this determination, we stated 
that we would consider, among other things, whether the provision for which Mobile- 
Sierra protection is sought has an effect on non-parties to the agreement or the operation 
of the market as whole. The Transmission Owners respond (and we acknowledge) that, 
by definition, any agreement filed with the Commission under section 205 has at least 
some nexus with the broader interests of third-party market participants and the overall 
operation of the wholesale markets. However, where the interests of third-party market 
participants, or the effects on the market as a whole, are significant, we cannot find that a 
two-party agreement that would have the effect of limiting our ability to protect these 
broader interests is just and reasonable. 

74. Accordingly, we reach, below, the underlying merits supporting the Filing 
Parties' requests for Mobile-Sierra treatment as they relate to each provision of the 
Transmission Operating Agreement at issue. For the reasons discussed below, we will 
accept, in part, and reject, in part, the Filing Parties' compliance filing as it relates to 
these requests. Specifically, we will grant Mobile-Sierra protection, as requested, 
applicable to the following provisions o f  the Transmission Operating Agreement: 
sections3.01,3.09,3.11,3.13,4.01(e),G.07, 11.04(a)-fd),and 11.05. Wewillreject 
Mobile-Sierra protection applicable to sections 9.01,9.06, 10.01, and 11.14. Section 
10.05 must be removed from the Transmission Operating Agreement and we are not 
ruling on section 3.10 (which has been withdrawn by the Filing Parties). 

75. 
of the Transmission Operating Agreement sets forth the grant of operating authority from 
the Participating Transmission Owners over their assets to the ISO-NE RTO and the ISO- 
NE RTO's assumption of such authority. Section 3.01 provides that, effective as of the 
Operations Date of the ISO-NE RTO, each Participating Transmission Owner will 
authorize the ISO-NE RTO to exercise Operating Authority over each Participating 
Transmission Owner's transmission facilities. Section 3.01 also sets forth limitations on 
the ISO-NE RTO's operating authority. 

76. The Filing Parties assert that section 3.01 is a provision that works in tandem 
with section 3.02 (which defines the ISO-NE RTO's Operating Authority) and that, as 
such, Mobile-Sierra treatment is appropriate for the same reason already recognized by 
the Commission in the March 24 Order, as it relates to section 3.02.49 We agree with the 

Section 3.01 (grant of operating authority to tlie ISO-NE RTO). Section 3.01 

49 March 24 Order at P 129. 
(continued." .) 
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Filing Parties that section 3.01 works in close tandem with section 3.02, a provision for 
which we have already granted the Filing Parties’ request for Mobile-Sierra protection, 
and that both provisions primarily affect the rights and interests of the Filing Parties. 
Accordingly, we will accept the Filing Parties’ proposed Mobile-Sierra treatment for 
section 3.01. 

77. 
that Mobile-Sierra protection is warranted, as it relates to section 3.09, because 
prospective investors in new transmission facilities demand certainty when it comes to 
the planning and construction process. NECPUC objects, arguing that the underlying 
rights and obligations addressed by section 3.09, in its entirety, should be addressed in 
the ISO-NE RTO OATT, not the Transmission Operating Agreement. 

78. 
Section 3.09 provides direction to the Transmission Owners and the ISO-NE RTO to 
follow planning procedures contained in the ISO-NE RTO OATT. As such, this 
provision will have no adverse impact on third parties or the New England market. With 
respect to NECPUC’s request for rehearing, we deny NECPUC’s request to transfer 
section 3.09 and schedule 3.09(a) in their entirety to the OATT. Section 3.09 and 
sections 6 and 7 of schedule 3.09(a) concern general references to previously adopted 
planning procedures and do not belong in the more detailed ISO-NE RTO OATT. 

79. Sectiori 3.10 (collectiori arid disbursetrierit ofpayrrierits). The Vermont Public 
Service Board points out that while the Filing Parties, in their First Compliance Filing, 
have deleted section 3.10 from their revised Transmission Operating Agreement (based 
on the Filing Parties’ representation that this provision will be the subject of a future 
filing), it could still be inferred that Mobile-Sierra protection is being sought by the Filing 
Parties with respect to this provision. The Vermont Public Service Board argues that the 
Commission should reject any pre-approved Mobile-Sierra treatment. We agree with the 
Vermont Public Service Board and will not rule on Mobile-Sierra protection for this 
section on a pre-approved basis. 

Sectiori 3.09 (trarzsrriissiori plaririirig arid e.xpaiisiorz)?O The Filing Parties assert 

We will grant Mobile-Sierra treatment, as requested by the Filing Parties. 

Section 3.09 sets forth the rights and obligations of the Participating 
Transmission Owners and the ISO-NE RTO with respect to system planning and 
expansion. Specifically, section 3.09 and its corollary provision, schedule 3.09(a), 
delineate the Transmission Owners’ obligation to build in response to the regional needs 
as may be determined by the ISO-NE RTO. Section 3.09 also provides for the recovery 
of costs for such projects. 
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80. Section 3.11 (treattiretit of grandfatliered agreettierits)?' The Filing Parties 
assert that Mobile-Sierra treatment is appropriate, as it relates to section 3.1 1 ,  for the 
same reason justifying grandfathered treatment of the underlying transmission contracts, 
i.e., because these contracts represent negotiated rights and obligations which should not 
be abrogated. We agree. The Grandfathered Transmission Agreements will have no 
significant effect on market participants that are not parties to these agreements or on 
reliable operation of the New England market. Therefore, we will grant Mobile-Sierra 
treatment to section 3.1 1, as requested. 

81. Section 3.13 (protectioti of itiurticipal/tax exempt The Filing Parties 
argue that absent the assurance provided by section 3.13 (and the application of Mobile- 
Sierra treatment as it relates to this provision), tax-exempt municipalities may be 
reluctant to participate in an RTO. We find that section 3.13 primarily affects the 
municipal tax-exempt Transmission Owners to whom it applies. We also agree with the 
Filing Parties that section 3.1 3 provides a necessary incentive to tax-exempt 
municipalities to join the ISO-NE RTO. We will therefore grant Mobile-Sierra 
protection as it relates to section 3.13. 

82. 
Parties assert that Mobile-Sierra protection is appropriate as it relates to section 4.01 
(e), consistent with the unique interests and needs of the Transmission Owners. We agree 
that the rights and obligations addressed by section 4.01(e) concern primarily the rights 
and obligations of the Participating Transmission Owners and the ISO-NE RTO alone. 
Accordingly, we will grant Mobile-Sierra treatment, as requested. 

Section 4.01(e) (disclaimer of transtriissioii facility warra~ities)?~ The Filing 

51 Section 3.11 provides that existing transmission agreements, as identified in 
Attachment G-1 and schedule 3.1 I(c) to the NEPOOL OATT (Grandfathered 
Transmission Agreements) will not be modified or abrogated following the establishment 
of the ISO-NE RTO. 

Section 3.13 provides that the Transmission Operating Agreement shall not be 52 

effective as to a municipal tax-exempt transmission owner unless and until that 
transmission owner's bond counsel renders an opinion that participation in the 
Transmission Operating Agreement will not adversely affect its tax-exempt status. 

53 Section 4.01(e) provides that Transmission Owners, in their grant of operating 
authority to the ISO-NE RTO, make no express or implied representations or warranties 
with respect to their transmission facilities. 
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83. 
Filing Parties note that section 6.07 is designed to ensure that the ISO-NE RTO’s 
contractual commitments are fair and non-discriminatory. The Vermont Public Service 
Board objects to the Filing Parties’ request for Mobile-Sierra protection as it relates to 
this provision. The Vermont Public Service Board asserts that Mobile-Sierra protection 
is unnecessary because the asserted need (preventing discrimination) would be 
sufficiently addressed by the Commission itself, given the fact that the management 
agreements at issue must be filed with the Commission. We will grant Mobile-Sierra 
treatment, as requested. Section 6.07 will primarily affect the ISO-NE RTO, a party to 
the Transmission Operating Agreement and will not adversely affect the rights and 
interests of third parties. Moreover, application o f  a Mobile-Sierra provision as it relates 
to this requirement will facilitate, not deter, Commission oversight and review of the 
ISO-NE RTO’s management agreements. 

84. Section 9.01 (indeniiirification reqiiirenwits) and Section 9.06 (assumption of 
liability)?5 The Filing Parties note that while the Transmission Owners and the ISO-NE 
RTO have taken alternative positions with respect to these provisions, as reflected in the 
Transmission Owners’ request for rehearing of the March 24 Order, the provisions 
themselves, once accepted, will represent a fundamental aspect of the Filing Parties’ RTO 
formation proposal and should not be thereafter modified unless the Commission makes a 
public interest finding supporting such a revision. We agree that the issues addressed by 
sections 9.01 and 9.06 affect primarily the rights and interests of the Filing Parties alone. 
Accordingly, we will accept the Filing Parties’ proposed Mobile-Sierra provision as it 
relates to these provisions. 

Section 6.07 (requiremerrts applicable to iinariageiireirt agreei~reiits)?~ The 

85. 
(see supra section D, regarding the Transmission Owners’ RTO termination and 

Section 10.01 (teriij, default, and terntination). For the reasons discussed above 

54 Section 6.07 provides that the ISO-NE RTO will not enter into any management 
agreement relating to the provision of transmission services unless the agreement has: 
(i) been approved by the Commission; (ii) does not violate the ISO-NE RTO’s Code of 
Conduct and is on an arms-length basis; and (iii) is the result of a competitive solicitation 
process, the outcome of which is based on skill, qualifications, costs, reputation, and 
associated risks 

55 As noted in Section P of this order, below, section 9.01 of the Transmission 
Operating Agreement addresses the Filing Parties’ obligations to indemnify the other 
with respect to third-party liabilities attributable to their respective acts and omissions. 
Section 9.06, by contrast, addresses the Filing Parties’ respective liabilities covering their 
own claims against each other (Le”, two-party claims). 
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withdrawal rights), we are rejecting the Filing Parties' Mobile-Sierra request as it relates 
to section 10.01 of the Transmission Operating Agreement. 

86. Section 10.05 (Itidepetideiit Trarrsinission Cotripanies) The Filing Parties 
continue to include section 10.05 in their request for Mobile-Sierra treatment. NECPUC 
points out that in the March 24 Order, the Commission required the Filing Parties to 
transfer its proposed provisions addressing the formation and operation of Independent 
Transmission Companies to the ISO-NE OATT. In the March 24 Order, we required that 
section 10.05 be removed from the Transmission Operating Agreement and placed in the 
ISO-NE RTO OATT. Below, we address the substance of the Filing Parties' 
Independent Transmission Company requests. For the reasons discussed below, we will 
require the Filing Parties to remove section 10.05 from the Transmission Operating 
Agreement and add it to the ISO-NE OATT. Accordingly, we need not address here the 
appropriateness of Mobile-Sierra treatment for this provision. 

87. Section 11.04(a)-(d) (linritations 011 arttendinetits to the Traiisinissiori 
Operating Agreeriteirt) 56 The Filing Parties assert that absent a Mobile-Sierra provision 
applicable to section 11.04(a)-(d), third parties would be permitted to seek the 
modification of the Transmission Operating Agreement and thus undo the negotiated 
compromises reached by the ISO-NE RTO and the Transmission Owners in establishing 
the ISO-NE RTO. Section 11.04(c) must be revised to reflect the Mobile-Sierra 
determinations made herein. With that change, Mobile-Sierra protection will be given to 
section 11.04(a)-(d) because such a ruling is consistent with the provision-by-provision 
Mobile-Sierra analysis we have undertaken here. 

88. 
Parties assert that a Mobile-Sierra provision is appropriate with respect to section 1 1.05 
in order to ensure proper coordination between all of the Participating Transmission 
Owners and the ISO-NE RTO. We agree that the rights and obligations addressed by 

Section 11.05 (additional Participating Traiismissiori O ? ~ t t e r ) . ~ ~  The Filing 

56 Section 11.04(a)-(d) sets forth the procedures for amending the Transmission 
Operating Agreement. Under section 11 "04, any future amendment to the Transmission 
Operating Agreement will require the agreement of the ISO-NE RTO and a specified 
percentage of Transmission Owners, operating under an administrative committee 
structure. In addition, section 1 1.04(c) also sets forth those provisions that the Filing 
Parties seek to be protected under the Mobile- Sierra public interest standard of review, 

57 Section 11.05 sets forth the method by which a Transmission Owner can 
become a Participating Transmission Owner under the Transmission Operating 
Agreement. 
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section 11.05 concern primarily the interests of the Filing Parties themselves and that, as 
such, Mobile-Sierra treatment is warranted 

89. Section 11.14 (dispute resoliition proc~dirres) .~~ The Filing Parties assert that 
section 1 1.14 deserves Mobile-Sierra protection because this provision allows the Filing 
Parties and market participants to know what their rights and obligations are in 
connection with dispute resolution matters. The Vermont Public Service Board objects, 
pointing out that the negotiation period set forth in section 11.14 (not less than 60 
calendar days) is too specific to be subject to such a high bar for review 

90. 
interest standard of review to section 11.14. The matters addressed by section 11.14 
expressly include obligations applicable to all market participants, Le“, to non-parties to 
the Transmission Operation Agreement Specifically, section 11.14 states that, in the 
event of a dispute: “Each affected Party and each market participant shall designate one 
or more representatives with the authority to negotiate the matter in dispute to participate 
in such negotiations.” We also note that an identical dispute resolution procedures 
provision exists in the ISO-NE RTO OATT, as directed by the Commission in the 
March 24 Order.59 As such, providing Mobile-Sierra treatment to the Transmission 
Operating Agreement’s dispute resolution procedures provision, section 1 1 I 14, would 
preclude the Commission from maintaining consistency with the ISO-NE RTO OATT 
concerning dispute resolution procedures. We will therefore reject Mobile-Sierra 
treatment for section 11.14 of the Transmission Operating Agreement. 

We will reject the Filing Parties’ request to apply the Mobile-Sierra public 

I. Independent Transmission Companies 

1. The March 24 Order 

91. 
regarding the establishment and operation of Independent Transmission Companies 
within the ISO-NE RTO framework was generally consistent with the Commission’s 

The March 24 Order found that the Filing Parties’ proposed procedures 

Section 1 1.14 specifies the procedures for resolving disputes under the 
Transmission Operating Agreement. Section 1 1.14 requires the parties to engage in 
good-faith negotiations for at least 60 days in an effort to resolve their disputes unless 
exigent circumstances exist, or if other provisions of the Transmission Operating 
Agreement require a party to submit a dispute directly to the Commission for resolution. 
Any dispute not resolved through good-faith negotiations may be submitted for resolution 
by the Commission or a court or agency with jurisdiction over the dispute. 

59 March 24 Order at 173. 
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policies and precedents, subject to the following conditions: (i) the re-filing of the 
relevant procedures as revisions to the ISO-NE RTO OATT; (ii) clarification that an 
Independent Transmission Company's authority over rate discount matters was subject to 
the rate discount authorizations set forth in the ISO-NE RTO OATT; 
that the ISO-NE RTO would be given the final say over planning procedures; (iv) 
clarification regarding an Independent Transmission Company's authority over the 
development of Reliability Must Run related costs; and (v) clarification regarding the 
circumstances under which a project identified by an Independent Transmission 
Company could be incorporated into the ISO-NE RTO's Regional System Plan; and (vi) 
clarification regarding an Independent Transmission Company's authorization over line 
loss responsibility determinations"6' 

60 ... 
(111) clarification 

2. Requests for Rehearing 

92. 
establishment and formation of Independent Transmission Companies, was sought by the 
Transmission Owners and PSEG. The following Reserved Issues are identified in the 
Settlement Agreement: 

93. 
proposal that would have given an Independent Transmission Company the unilateral 
right to file with the Commission a mechanism for determining loss responsibility. The 
Transmission Owners note that this provision, as proposed, was limited in its application 
to circumstances where an Independent Transmission Company is financially responsible 
for line losses and was required to allocate the costs of these losses to their customers. 
The Transmission Owners submit that this limited right would have only applied where 
the Locational Marginal Prices for the region do not take line losses into account and 
only when the Independent Transmission Company is responsible for these costs. 

Rehearing of the Commission's findings in the March 24 Order, with respect to 

First, the Transmission Owners assert as error the Commission's rejection of the 

94. 
framework that would permit the Independent Transmission Company to operate as a 
transmission provider. PSEG asserts, in this regard, that permitting an Independent 
Transmission Company to control transmission access would be the equivalent of 
allowing that entity to control access to the market itself, given the nexus between these 

PSEG asserts as emor the Commission's acceptance in the March 24 Order of a 

We also required the Filing Parties to clarify the effect of any such discounts on 
other market participants 

March 24 Order at P 149. 
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markets under a Locational Marginal Pricing paradigm. PSEG concludes that the 
Commission should not permit any transmission-owning entity, including an Independent 
Transmission Company, to control market access 

95. PSEG also asserts as emor the Commission’s determination in the March 24 
Order that, as proposed by the Filing Parties, an Independent Transmission Company 
would be permitted to calculate Total Transmission Capacity, given its familiarity with 
the transmission facilities within its footprint. PSEG argues that an Independent 
Transmission Company should not, and cannot, calculate Total Transmission Capacity. 
PSEG asserts that calculating these figures requires a broad regional perspective. For this 
same reason, PSEG also argues, on rehearing, that an Independent Transmission 
Company should be permitted to play no role in billing, in determining protocols for 
transmission line-loading relief, in coordinating outage scheduling, in processing 
transmission service reservations, or in administering its tariff. 

96. 
March 24 Order that an Independent Transmission Company would be permitted to 
exercise certain authority over rate discounting practices. PSEG argues that an 
Independent Transmission Company should be given no role in awarding discounts for 
transmission service over its facilities, whether or not the applicable tariff permits the 
discount. PSEG asserts that the fiduciary obligations of an Independent Transmission 
Company could require it to discriminate in favor of particular market participants. At a 
minimum, PSEG submits that the Commission should not permit such authority until the 
Filing Parties can adequately explain the potential implications and effects of these 
discounts. Finally, PSEG asserts as error the Commission’s failure to require ISO-NE 
RTO monitoring with respect to all activities undertaken by the Independent 
Transmission Company. 

PSEG also seeks rehearing regarding the Commission’s determination in the 

3. ComDliance Filing 

97. In their First Compliance Filing, the Filing Parties state that they have complied 
with each of the requirements in the March 24 Order regarding the establishment and 
operation of Independent Transmission Companies. Specifically, the Filing Parties state 
that schedule 10.05 of their proposed Transmission Operating Agreement has been re- 
filed, with appropriate conforming changes, as new Attachment M to the ISO-NE RTO 
OATT. In addition, to clarify the circumstances under which a project identified by an 
Independent Transmission Company could be incorporated into the ISO-NE RTO’s 
Regional System Plan, the Filing Parties propose to define the term “Material Adverse 
Effect” as a means of identifying those prqjects that will be excluded“Gz 

The Filing Parties propose to define “Material Adverse Effect” as follows: 
(continued., ,) 
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98. 
proposed Independent Transmission Company procedures to address the Commission’s 
findings in the March 24 Order regarding rate discounts. The Filing Parties state that 
revised section 7.1 makes clear that an Independent Transmission Company can only 
make decisions on rate discounts to the extent applicable under the rate design for the 
Independent Transmission Company Rate Schedule and to the extent rate discounting is 
authorized as to such transmission services. 

The Filings Parties also state that they have modified section 7 1 of their 

99. The Filing Parties also clarify the role that an Independent Transmission 
Company would play in the development of Reliability Must Run-related costs. The 
Filing Parties state that the relevant provision (section 5.2 of their proposed Independent 
Transmission Company procedures), addresses Independent Transmission Company 
action to reduce congestion. The Filing Parties further state that this provision would not 
permit an Independent Transmission Company to exercise final authority in determining 
the costs that may be recovered through such contracts. The Filing Parties state that 
authority, rather, would rest with the ISO-NE RTO. 

100. Finally, the Filing Parties state that that they have the complied with the 
directives of the March 24 Order by removing those provisions in their initially proposed 
Independent Transmission Company procedures relating to line losses. 

3. Responsive Pleadinm 

101. The Vennont Public Service Board challenges the adequacy of the Filing 
Parties’ explanation of the role that would be given to an Independent Transmission 
Company in the development of Reliability Must Run-related costs. The Vermont Public 
Service Board asserts that the explanation of this role, as provided by the Filing Parties in 
their First Compliance Filing, still leaves a number of unanswered questions. In 

For purposes of review of [Independent Transmission Company]-proposed plans, 
a proposed facility or project will be deemed to cause a “material adverse impact” 
on facilities outside of the [Independent Transmission Company] System if: 
(i) the proposed facility or project causes non-[Independent Transmission 
Company] facilities to exceed their capabilities or exceed their thermal, voltage or 
stability limits, consistent with all applicable reliability criteria, or (ii) the 
proposed facility or project would not satisfy the standards set forth in section 
1.3.9 of the [ISO-NE RTO] Tariff. This standard is intended to assure the 
continued service of all non-[ Independent Transmission Company] Firm Load 
customers and the ability of the non-[Independent Transmission Company] 
systems to meet outstanding transmission service obligations. 
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particular, the Vermont Public Service Board notes that it is unclear what is intended by 
the representation that an Independent Transmission Company will have “certain 
authority” to take operating actions to reduce costs associated with transmission 
congestion. The Vermont Public Service Board requests that, among other things, the 
Commission require the Filing Parties to expressly provide, in Attachment M, that it is 
the ISO-NE RTO that has the ultimate authority over Independent Transmission 
Company operating actions taken pursuant to section 5.2 of Attachment M. 

102. The Vermont Public Service Board also takes issue with the adequacy of the 
Filing Parties’ proposed revisions to section 7.1 of Attachment M concerning the effects 
of rate discounts on other customers. The Vermont Public Service Board asserts that 
because rate discounting is not currently authorized (and because the impact on 
customers cannot be determined at this time), the Commission should require that this 
provision (section 7.1) be rejected as non-applicable. 

4. Commission Finding 

103. 
reject, in part, the Filing Parties’ First Compliance Filing as it relates to those aspects of 
the March 24 Order concerning the establishment and operation of Independent 
Transmission Companies. 

104. 
Commission erred in its determination that an Independent Transmission Company may 
not have a unilateral right to file a mechanism for determining loss responsibility. In the 
March 24 Order, we based our rejection of this requested authority on the assumption that 
the provision at issue (section 6 of the Filing Parties’ proposed Independent Transmission 
Company framework) could prejudge the appropriate allocation of costs that have yet to 
be quantified in a particular case. It would not. Section 6, as proposed, provides in its 
entirety, as follows: 

We will deny, in part, and grant, in part, rehearing, and accept, in part, and 

We will grant rehearing regarding the Transmission Owners’ assertion that the 

To the extent the [Independent Transmission Company] is responsible for the 
costs of losses, the [Independent Transmission Company] shall possess the 
unilateral right to file at FERC, without any [ISO-NE RTO] approval, a 
mechanism for determining loss responsibility with the [Independent Transmission 
Company] System, provided that this method does not affect the costs of losses 
assigned to entities other than the [Independent Transmission Company] in areas 
outside of the [Independent Transmission Company] System and is not 
inconsistent with design of the markets administered by [the ISO-NE RTO], 
including the congestion pricing methodology for the [KO-NE RTO] region 
approved by the FERC and any provision for losses contained therein. 
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105. Section 6, on its face, does not propose to allocate loss responsibility. Moreover, 
as the Transmission Owners corrcctly point out in their rehearing request, the 
Commission has already approved the assignment of responsibility for calculation of line 
losses to an Independent Transmission Company participating in the Midwest 
Accordingly, we will accept section 6 ,  as proposed, for inclusion in the Filing Parties’ 
Independent Transmission Company framework. 

106. 
Independent Transmission Company to calculate Total Transmission Capacity. Under 
the Filing Parties’ proposed framework, as accepted in the March 24 Order, the 
Independent Transmission Company may determine Total Transmission Capacity 
consistent with the ISO-NE RTO’s methodology and provide its calculations to the ISO- 
NE RTO. However, the ISO-NE RTO would (and must) have the final authority 
regarding these determinations, not the Independent Transmission Company, because the 
ISO-NE RTO will be responsible for matters relating to the short term reliability of the 
New England markets 

107. 
Company should not be given the authority to institute Transmission Load Relief 
procedures. We clarify that the provision at issue (section 8 of the Independent 
Transmission Company framework) limits the authority that can be exercised by the 
Independent Transmission Company. Specifically, section 8 provides that the 
Independent Transmission Company shall develop protocols for the coordination of 
transmission service curtailments on the Independent Transmission Company system, 
subject to coordination with the ISO-NE RTO and in accordance with all applicable 
OATTs and operating procedures. In addition, as we stated in the March 24 Order, while 
the ISO-NE RTO and the representatives of the proposed Independent Transmission 
Company would be permitted to jointly develop and establish the Independent 
Transmission Company’s authorized planning procedures, the ISO-NE RTO, not the 
Independent Transmission Company, would have the final say.64 

108. We will also reject PSEG’s argument that the Independent Transmission 
Company framework should be revised to allow the EO-NE RTO to monitor all 
Independent Transmission Company activities. Under section 12 of the Independent 
Transmission Company framework, the Independent Transmission Company will rely 
upon ISO-NE RTO to determine if the division of functions creates a competitive or 

63See Commonwealth Edison Company, 90 FERC 7 61,192 at 61,626 (2000). 

64 March 24 Order at P 156 

We will deny PSEG’s request for rehearing regarding the authority of an 

We will also deny PSEG’s rehearing argument that an Independent Transmission 
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reliability problem that affects the ISO-NE RTO's ability to provide efficient, reliable, 
and non-discriminatory service and administration of markets within the ISO-NE RTO 
region. We find the Independent Transmission Company proposal to rely upon ISO-NE 
RTO for this function reasonable, because the ISO-NE RTO has the broad regional 
perspective needed to properly assess whether competition in the bulk power market is 
being fostered. 

109. We will deny PSEG's rehearing request regarding the level of responsibility that 
should be given to an Independent Transmission Company with respect to billing matters. 
In fact, allowing the Independent Transmission Company to bear the primary 
responsibility for billing matters, as proposed by the Filing Parties, is appropriate where, 
as here, the ITC will also have responsibility for a number of related duties and functions 
(e.g. maintaining its own rate schedules and overseeing its rate discounting practices and 
line loss calculations). Moreover, the Independent Transmission Company's billing 
responsibility, as proposed, is generally consistent with the procedures followed by PJM 
and the Midwest ISO. 

110. We will deny PSEG's argument on rehearing, that our acceptance of the 
Independent Transmission Company framework would allow an Independent 
Transmission Company to operate as a transmission provider. Section 7.1 of the 
Independent Transmission Company framework provides that the ISO-NE RTO will be 
the transmission provider under the OATT of non-discriminatory open access 
transmission service over the Independent Transmission Company system. 

11 1" 
Companies should have no role in developing operational protocols. As we stated in the 
March 24 Order: 

We will also deny PSEG's rehearing argument that Independent Transmission 

While under the Filing Parties' proposal, the ISO-NE RTO and the representatives 
of the proposed Independent Transmission Company would be permitted to jointly 
develop and establish the Independent Transmission Company's authorized 
planning procedures, moreover, the [ISO-NE] RTO, not the Independent 
Transmission Company would have the final say. Specifically, in the event any 
dispute arises regarding the terms and conditions of these procedures, the [ISO- 
NE] RTO would be authorized to submit its proposal directly to the Comrn i~s ion"~~  

112. With respect to the arguments raised by the Vermont Public Service Board and 
PSEG regarding rate discounting authority, the Filing Parties have modified section 7.1 

65 Id. at P 156. 
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of their proposed Independent Transmission Company procedures to address the 
Commission's findings in the March 24 Order regarding rate discounts.66 The Filing 
Parties state that revised section 7 1 makes clear that an Independent Transmission 
Company can only make decisions on rate discounts to the extent applicable under the 
rate design for the Independent Transmission Company Rate Schedule, and to the extent 
rate discounting is authorized as to such transmission service. We clarify that to the 
extent that an Independent Transmission Company is developed in the ISO-NE RTO, the 
service schedule proposed may contain such rate discounts. Any discount provision 
allowed under an Independent Transmission Company rate design would not adversely 
affect the revenues of non-Independent Transmission Companies' transmission providers 
operating within the ISO-NE RTO region Moreover, this rate discounting authority 
would be consistent with the policy set forth in Order No. 888 67 

113. 
their proposed provisions governing the establishment and operation of Independent 
Transmission Companies. First, we will require the Filing Parties to modify their 
provisions allowing the inclusion of Independent Transmission Company projects in the 
ISO-NE RTO's Regional System Plan. In the March 24 Order, we stated that in the event 
the ISO-NE RTO determines that any of the projects identified in the Independent 
Transmission Company plan would cause a material adverse impact on the ISO-NE 
RTO's facilities, the Independent Transmission Companies' plan cannot be incorporated 
into the Regional System Plan.68 The Filing Parties propose to retain tariff language in 
Attachment M that would not explicitly preclude the ISO-NE RTO from accepting 
projects identified by the RTO that would cause a material adverse impact on the ISO-NE 
RTO's facilities to be included into the Regional System Plan. As a result, we will 
require the Filing Parties, in their compliance filing, to revise section 10.3. 

We will accept, in part, the Filing Parties' First Compliance Filing as it relates to 

" Id .  at P 154. 

67 See Promoting Wholesale Competition Through Open Access Non- 
Discriminatory Transmission Services by Pubic Utilities and Recovery of Stranded Costs 
by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. 
7 31,036 at 31,743-44 (1996), order on reli'g, Order No. 888-A, FERC Stats. & Regs. 
7 3 1,048 at 30,272 (1997), order 011 reh'g, Order No. 888-B, 81 FERC 1 61,248 (1997), 
order on reh'g, Order No. 888-C, 82 FERC 1 61,046 (1998), affd in part aiid revv  in 
part sub noinTransmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. 
Cir. ZOOO), af,d sub nom., New York v. FERC, 535 US.1 (2002). 

March 24 Order at P 159. 68 
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114. In the March 24 Order, we required that section 10.05, in its entirety, be 
removed from the Transmission Operating Agreement and placed in the ISO-NE RTO 
OATT. The Filing Parties, however, have removed only certain portions of section 10.05 
from the Transmission Operating Agreement. We will direct the Filing Parties to fully 
comply with this aspect of the March 24 Order. Specifically, the Filing Parties are 
required to remove section 10.05, in its entirety, from the Transmission Operating 
Agreement, make any conforming changes as may be required, and to re-file these 
provisions as revisions to the ISO-NE RTO OATT. 

115. 
adequacy of the Filing Parties’ explanation of the role to be played by an Independent 
Transmission Company in the development of Reliability Must Run costs. While the 
Vermont Public Service Board is concerned about the potential for abuse on the part of 
the Independent Transmission Company, we note that it will be the ISO-NE RTO, not the 
Independent Transmission Company, which will have the ultimate authority over the 
development of Reliability Must Run costs. 

We will deny the Vermont Public Service Board’s protest regarding the 

J. -- Tariff Administration and Des@ 

1. The March 24 Order 

116. 
Commission’s RTO tariff administration and design requirements, subject to the 
following conditions: (i) revised procedures making clear that the Filing Parties’ 
Alternative Dispute Resolution provisions will be available to all market participants on 
an equal basis; and (ii) revisions to the Filing Parties’ maintenance rules making clear 
that generators who are not required to meet Installed Capacity obligations, i.e., 
generators whose units are classified as “de-listed” resources, must not be required to 
adhere to the same maintenance rules that apply to generators who are required to meet 
these obligations, Le., generators whose units are classified as “listed” resources. 

The March 24 Order found that Filing Parties’ RTO formation proposal met the 

2. Compliance Filing 

117. 
with each of the tariff administration and design requirements set forth by the 
Commission in the March 24 Order. With respect to the Commission’s requirement that 
generators not required to meet Installed Capacity obligations not be required to adhere to 
maintenance rules applicable to the Installed Capacity market, the Filing 

The Filing Parties assert that in their First Compliance Filing they have complied 
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Parties state that they have revised section 8.3.3 of Market Rule 1 by adding a new 
section 8.3.3.1 (“De-listed Resource Outage P r o ~ i s i o n ” ) . ~ ~  

3. Responsive Pleadings 

118. Calpine Eastern, et al. take issue with the Filing Parties’ proposed revisions to 
section 8.3.L Calpine Eastern, et al. assert that the Filing Parties’ proposed revisions 
ignore the fundamental principle underlying the Cornmission’s directive in the March 24 
Order, i.e., that a capacity resource obligation should only arise when a unit owner enters 
into an explicit commercial transaction for the sale ofcapacity. Calpine Eastern, et al. 
argue that the Filing Parties’ proposed revision, by contrast, provides only that de-listed 
resources be treated as a separate class of resources entitled to slightly greater deference 
when determining whether maintenance requests will be approved, while essentially 
imposing the same obligation on such resources as on a listed Installed Capacity resource. 
In addition, Calpine Eastern, et al. assert that the Filing Parties’ proposed revisions to 
section 8.3.3 do not contain adequate compensation provisions for resources that are 
subject to forced re-listing. 

119. 
proposed revisions to section 8.3.3 of Market Rule 1. The New England Consumer 
Owner Entities argue that the Filing Parties’ proposed revisions exceed the scope of the 
requirements addressed by the Commission in the March 24 Order. Specifically, the 
New England Consumer Owned Entities argue that the Filing Parties’ proposed revisions 
would not have the effect of releasing non-Installed Capacity resources from Installed 
Capacity maintenance obligations (as the March 24 Order requires), but, in addition, 
would grant these non-Installed Capacity resources certain undue preferences vis a vis 
Installed Capacity resources‘7o The New England Consumer Owned Entities submit these 
revisions, if approved, would create unjustified incentives and rewards for generators 
who know their resources are needed to meet reliability needs. 

The New England Consumer Owned Entities also object to the Filing Parties’ 

69 The proposed provision states, among other things, that “[olutage requests for 
De-Listed Resources shall have precedence over the outage requests or schedules of 
listed [Unforced Capacity] Resources and shall normally be granted.” 

70 The New England Consumer Owner Entities point out, for example, that under 
the Filing Parties’ proposed provision, outage requests for De-Listed Resources would be 
given precedence over the outage requests or schedules of listed Uninstalled Capacity 
resources and will normally be granted. 
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4. Commission Finding 

120. 
administration and design requirements of the March 24 Order. We agree with Calpine 
Eastern, et al. and the New England Consumer Owned Entities that the Filing Parties’ 
proposed revision to section 8.3.3.1 does not satisfy our requirement that de-listed 
resources not be required to meet the same maintenance standards as listed resources. 
However, we reject the Calpine Eastern, et ai. argument that section 8.3.3.1 of Market 
Rule 1 does not contain adequate compensation for resources that re-listed. We find that 
the Filing Parties’ Market Rule 1 provisions provide appropriate compensation to 
resources that are re-listed. 

We will reject the Filing Parties’ First Compliance Filing as it relates to the tariff 

121. 
Capacity clearing price used for load shifting in the obligation month for which the 
resource has been re-listed, plus any additional reasonably incurred maintenance and 
opportunity costs associated with re-scheduling the outage and becoming an Installed 
Capacity resource. We find that these provisions are reasonable. Accordingly, we direct 
the Filing Parties, in a compliance filing to be made within 30 days following the 
issuance of this order, to revise section 8.3.3.1 to comply with the requirement for de- 
listed resources. as discussed herein. 

IJnder Market Rule 1, a re-listed resource is eligible to receive the Uninstalled 

K. Billing Procedures 

1. March 24 Order 

122. In the March 24 Order, we required the Filing Parties to revise section 3.10 of 
the Transmission Operating Agreement to eliminate provisions for separate billing for 
transmission and market services to avoid an unwarranted “me first” call on the ISO-NE 
RTO’s receivables and to avoid spreading the potential costs unto all other market 
participants in the form of increased financial  assurance^.^' 

2. Requests for Rehearing 

123, On rehearing, the Transmission Owners’ argue that the Commission erred in the 
March 24 Order in finding that the Filing Parties’ proposed separation of revenues under 
section 3.10 of the Transmission Operating Agreement should be rejected. The 

71 March 24 Order at P 1 19. 
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Transmission Owners argue that section 3.10, as proposed, appropriately recognized the 
need to separate these revenues in order to ensure that revenues would remain 
unencumbered property of the Transmission Owners, such that they would be available to 
provide an appropriate and acceptable level of security to lenders and equity investors in 
Transmission Owner’s transmission businesses. 

124. The Transmission Owners argue that the revenues received for the provision of 
transmission service using their facilities rightfully belong to the Transmission Owners. 
Nonetheless, the Transmission Owners argue that the March 24 Order suggests that the 
Transmission Owners’ interests in retaining rights to their accounts receivable for 
transmission service could be outweighed by the potential costs that could be borne by all 
other market participants in the form of increased financial assurances. 

3. Compliance Filing and Responsive Pleadings 

125. The Filing Parties, in their First Compliance Filing, propose to eliminate section 
3.10 of the Transmission Operating Agreement, pending stakeholder consideration of a 
revised provision. The Filing Parties state that they are developing alternative billing and 
invoicing provisions to replace the as-filed version of this provision, which they intend to 
submit to a stakeholder review process. The Filing Parties state that a revised section 
3.10 will be filed with the Commission following the completion of this stakeholder 
process. 

126. 
NE RTO meets the operating authority requirements of Order No. 2000 must remain 
conditional until a revised section 3.10 is filed, reviewed and accepted. 

The New England Consumer Owned Entities urge that any finding that the ISO- 

4. Commission Finding 

127. 
finding, in the March 24 Order, regarding the ISO-NE RTO’s billing procedures. As we 
determined in the March 24 Order, the Filing Parties proposed a dual billing system that 
could lead to increased financial assurance of certain market participants. In fact, in their 
answer, the Filing Parties acknowledged that the proposed dual billing system may 
potentially lead to increased financial assurance of certain market participants. 

We will deny the Transmission Owners’ rehearing request as it relates to our 

128. We find that in the initial stages of RTO development in the New England 
Region a billing system that could potentially lead to increased financial assurances for 
certain market participants, could dampen participation in the marketplace. This is 
inconsistent with our goal to increase participation in RTO markets. Additionally, in the 
First Compliance Filing, the Filing Parties deleted section 3.10 of the Transmission 
Operating Agreement consistent with the Commission’s directive. Further, given the fact 
that the Filing Parties are developing new billing provisions utilizing the stakeholder 
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mechanisms, we would not oppose a dual billing system to provide additional financial 
assurance to the Transmission Owners as long as such billing practice does not result in 
additional credit requirements being imposed on market participants. 

129. 
Owned Entities regarding the Filing Parties’ compliance with all aspects of our RTO 
operational control requirements as they relate to section 3.10. Beyond the guidance 
provided herein, we need not further condition the start-up of the ISO-NE RTO 

Finally, we will deny the protest argument raised by the New England Consumer 

L. Facility Ratings 

130. In the March 24 Order, we required the Filing Parties to revise section 3.06(v) of 
the Transmission Operating Agreement to provide for collaboration between the ISO-NE 
RTO and Transmission Owners in the establishment of transmission facility ratings. The 
Transmission Owners seek clarification that the March 24 Order only requires the 
Transmission Owners to collaborate with the ISO-NE RTO on the establishment of 
transmission facility ratings, but does not require the Transmission Owners to transfer the 
ultimate authority over these matters to the ISO-NE RTO. The Transmission Owners 
assert, in this regard, that their proposed division of functions as between ISO-NE and the 
Transmission Owners and that their proposed approach for establishing ratings were 
consistent with the policy set forth in Order No. 2000. 

131. 
the Transmission Owners to transfer the ultimate authority for establishing transmission 
facility ratings to the ISO-NE RTO. Rather, we are requiring cooperation and 
consultation between the Transmission Owners and the ISO-NE RTO, as may be 
appropriate. 

We will grant the requested clarification. The March 24 Order did not require 

M. Transmission Outage Scheduling 

1. The March 24 Order 

132. In the March 24 Order, we rejected proposed section 3.08 of the Transmission 
Operating Agreement which addressed the repair and maintenance of transmission 
facilities. As proposed, section 3.08 would have allocated certain responsibilities over 
transmission outage scheduling to the ISO-NE RTO, while allocating other 
responsibilities to the Transmission Owners. In the March 24 Order, we held that the 
ISO-NE RTO should be given the ultimate authority over these matters, in a provision to 
be included either in the ISO-NE RTO OATT, or in Market Rule 1.72 We also required 
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the Filing Parties to include language in Market Rule 1 making it clear that all proposed 
outages must be considered together by the ISO-NE RTO when it decides to accept a 
proposed Transmission Owner outage plan. We found that by considering all proposed 
outages (both transmission and generation), the ISO-NE RTO would be able to ensure 
that the system impact attributable to these outages would be minimized in a way that 
would reduce congestion and promote market efficiency.73 

2. Reauests for Rehearing 

133, 
March 24 Order in not accepting section 3.08, as proposed. The Transmission Owners 
argue that while Order No. 2000 does not require the Transmission Owners to provide the 
ISO-NE RTO with any authority to cancel or reschedule outages based on economic or 
reliability market considerations, the Transmission Owners have been willing to 
voluntarily provide defined and limited authority for economic or market-based 
rescheduling of outages to the ISO-NE RTO. The Transmission Owners assert that when 
the Commission rejected this balance in the March 24 Order, it did so on a basis not 
required by Order No. 2000. 

1.34. The Transmission Owners further argue that the Commission erred in requiring 
that transmission facility outage provisions be removed from the Transmission Operating 
Agreement and transferred to the ISO-NE RTO OATT, or to Market Rule 1. The 
Transmission Owners submit that keeping these provisions in the Transmission Operating 
Agreement, as proposed, would ensure that the terms and conditions governing the ability 
of the Transmission Owners to maintain their own assets could only be changed with 
their consent. The Transmission Owners urge that if the Commission does not grant 
rehearing an this issue, it should clarify that transmission outage provisions should be 
transferred from the Transmission Operating Agreement to the ISO-NE RTO OATT, and 
should not be included in Market Rule 1 I 

On rehearing, the Transmission Owners assert that the Commission erred in the 

1.35. 
in place that would grant the Commission and market monitors sufficient authority to 
ensure that the Transmission Owners would not schedule outages in a manner to 
manipulate the market for Firm Transmission Rights. 

The Transmission Owners also argue that there are numerous protections already 

136. 
exercise unlimited authority to reschedule transmission maintenance outages for 

In addition, the Transmission Owners argue that permitting the ISO-NE RTO to 

'' Id. at P 120. 

731d. at P 121. 
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economic considerations would limit the ability of the Transmission Owners to develop 
mechanisms that provide the appropriate incentives for operational and planning actions 
designed to improve market outcomes. 

3. Compliance Filing 

137. The Filing Parties state that they have removed section 3.08 of the Transmission 
Operating Agreement and transferred the substance of this provision to new Appendix G 
to Market Rule 1 as it relates to the ISO-NE RTO's authority to modify outage schedules. 
The Filing Parties also state that Appendix G reflects the Commission's ruling, in the 
March 24 Order, that the ISO-NE RTO be given the ultimate authority to modify outage 
schedules. 

4. Responsive Pleadings 

138. 
Public Service Board argue that Appendix G, as proposed, continues to limit the authority 
of the ISO-NE RTO, contrary to the requirements of the March 24 Order. In particular, 
these intervenors point out that under the Filing Parties' proposed revision, the ISO-NE 
RTO would be given no authority to require the rescheduling of an outage based on any 
estimated or actual impacts on congestion or Reliability Must Run costs in financial, day- 
ahead markets, whether or not such outage had previously been scheduled. These 
intervenors argue that Appendix G should expressly state that the ISO-NE RTO shall 
have the ultimate authority to modify outage schedules based on either reliability or 
economic considerations. 

Duke Energy, the New England Consumer Owned Entities, and the Vermont 

139. Duke Energy, the Vermont Public Service Board and Calpine Eastern, et al. also 
argue that the First Compliance Filing fails to include language in Market Rule 1 making 
clear that all proposed outages be considered together by the ISO-NE RTO when it 
decides to accept a proposed Transmission Owner outage plan. 

5. Commission Finding 

140. We will deny the Transmission Owners' rehearing request with regard to the 
ISO-NE RTO's ultimate authority to reschedule transmission outages for economic or 
reliability considerations. We agree with the Transmission Owners that the 
Commission's reasoning in giving the ISO-NE RTO ultimate authority to reschedule 
outages for economic or reliability considerations was not based on our directives in 
Order No. 2000. However, as we stated in the March 24 Order, allowing the 
Transmission Owners any influence in the rescheduling of transmission outages creates 
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an inherent conflict of interest, especially where the Transmission Owner also owns or 
controls generation resources or has load serving  obligation^.^^ 

141. 
checks in place to prevent the Transmission Owners from manipulating the Firm 
Transmission Rights market. However, the conflict of interest would still exist for any 
affiliate of a Transmission Owner that might purchase Firm Transmission Rights at 
auction, since any outage could be designed to favor the affiliate.75 Our directive to 
provide the ISO-NE RTO with ultimate authority to reschedule transmission outages for 
economic or reliability considerations, combined with thc oversight of the Market 
Monitoring Unit and the Commission, will adequately safeguard against Firm 
Transmission Rights market manipulation by Transmission Owneis. 

We also recognize the Transmission Owners’ claim that there are sufficient 

142. 
Transmission Owners’ ability to develop mechanisms that provide appropriate incentives 
for operational and planning actions designed to improve market outcomes. The impact 
of the transmission outage scheduling provision on the Transmission Owners will be 
minimized due to the infrequency of outage schedule modifications and is otherwise 
outweighed by the need to eliminate the inherent conflict of interest that Transmission 
Owners would have in scheduling transmission outages. 

143. 
1, as filed, does not include language requiring the ISO-NE RTO to consider all proposed 
transmission and generation outages together in accepting a proposed transmission owner 
outage plan, and we will require the ISO-NE RTO to correct this error in a filing within 
90 days of issuance of this order. We also agree with the protestors that Market Rule 1 
fails to provide the ISO-NE RTO with the authority to require the rescheduling of an 
outage based on any estimated or actual impacts on congestion or Reliability Must Run 
costs in financial, day-ahead markets, whether or not such outage has previously been 
scheduled. Market Rule 1 must contain plainly stated language that the ISO-NE RTO 
shall have the ultimate authority to modify outage schedules based on either reliability or 
economic considerations. This will provide the ISO-NE RTO adequate authority to 
ensure that the system impact caused by such outages will be minimized in a way that 

We will deny the Transmission Owners’ request for rehearing regarding the 

With respect to protesters’ concerns, we agree that Appendix G of Market Rule 

74 Id. at P 120. 

75 See, e.g., Exelon Corporation, et al., 97 FERC 7 61,009 (2001); PJM 
Interconnection, L.L.C., etal., 97 FERC 761,319 (2001). 
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reduces congestion and promotes market efficiency. We will require the Filing Parties to 
revise Appendix G of Market Rule 1 to comply with this directive. 

144. We will also deny the Transmission Owners’ request for rehearing and 
clarification regarding placement of provisions regarding this authority. In fact, 
transmission facility outage provisions must be placed in the ISO-NE RTO OATT or 
Market Rule 1. We recognize the Transmission Owners’ concern that keeping the outage 
scheduling provision in the Transmission Operating Agreement would ensure that only 
the Transmission Owners could alter the provisions. However, placement in the OATT, 
or Market Rule 1, will ensure that authority over these matters will be given to the ISO- 
NE RTO and thus made subject to the stakeholder input process, in which the 
Transmission Owners may participate. Moreover, the ISO-NE RTO must have the 
ultimate and unlimited authority to modify outage schedules because of reliability or 
economic considerations. As such, we will require the Filing Parties to revise Appendix 
G of Market Rule I to comply with this directive. 

N. System Planning and Expansion 

1. The March 24 Order 

145. The March 24 Order found that the Filing Parties’ proposed system planning 
and expansion procedures met the Commission’s RTO formation requirements, subject to 
the following four conditions: (i) modification of the provision relating to the Request 
for Alternative Proposals to expand system transmission capacity, consistent with our 
rulings in a related proceeding addressing the procedures available to the ISO-NE when 
no viable solutions have been proposed to meet a near-term reliability need; (11) re-filing 
of the Filing Parties’ proposed system planning and expansion provisions as revisions to 
the planning sections of the ISO-NE RTO OATT;77 (iii) clarification that at the end of 
the ISO-NE RTO planning process, if there is no agreement to build a given project, a 
filing must be made by the ISO-NE RTO, including a recommendation as to whether it 
would be appropriate for the Commission to require an enlargement of facilities under the 
FPA or to take other steps; and (iv) clarification of the standards and procedures to be 
followed by the ISO-NE RTO to promote market efficiency upgrades, identify cost- 

76 .. 

76 See IS0 New England Inc., 106 FERC 7 61,190 (2004) (Gap RFP Order) 

77 We found that with the exception of those provisions that affect only (or 
predominantly) the rights and responsibilities of the Filing Parties alone, ie., sections 6 
and 7 of schedule 3.09(a), provisions addressing system planning and expansion do not 
belong in the Transmission Operating Agreement, given the effect that these provisions 
may have on market participants as a whole. 
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effective solutions, and allocate any Financial Transmission Rights or Auction Revenue 
Rights that would result from the construction of new facilities. 

2. Requests for Rehearing 

146. 
regarding transmission planning and expansion matters, was sought by the Transmission 
Owners, PSEG, and the New England Consumer Owned Entities. The following 
Reserved Issues are identified in the Settlement Agreement. 

Rehearing of the March 24 Order, with respect to the Commission’s findings 

147. 
prescribe an appropriate amount of time in the planning process during which the market 
can respond to a planning need identified by the ISO-NE RTO. PSEG argues that this 
time allowance is necessary in order to create a level playing field for all responses to 
transmission congestion. In addition, PSEG argues that the ISO-NE RTO should be 
required to publish its needs assessment with a sufficient amount of time allowed for a 
market response, and the ISO-NE RTO should be required to withhold its cost-benefit 
analysis until the “market window” has closed PSEG claims that such a policy is 
necessary because competing merchant developers would otherwise have difficulty in 
obtaining financing for their proposed projects to the extent they would be required to 
compete against estimates that may, by definition, be less than accurate. 

148. Finally, PSEG asserts as error the Commission’s failure in the March 24 Order 
to include a sensible scope change process in the event of cost overruns during the course 
of a project. PSEG argues that without an efficient mechanism to change the scope of a 
project, the economic expansion process could lead to the development of upgrades that 
cost more than the congestion they eliminate. 

149. 
failed to approve necessary enforcement mechanisms for the commitment to construct 
new and upgraded transmission facilities. The New England Consumer Owned Entities 
also assert that the Filing Parties should be required to provide market participants the 
opportunity to support grid expansion by allowing third-party buy-in for capital 
contribution upgrades identified in the ISO-NE RTO plan up to their load ratio shares.78 

First, PSEG asserts as error the Commission’s failure in the March 24 Order to 

The New England Consumer Owned Entities claim that the March 24 Order 

78 The New England Consumer Owned Entities argue that the benefits attributable 
to such participation would only be realized if third parties are permitted to participate in 
such projects, whether through contributions of capital or joint construction and/or 
ownership with Transmission Owners. The New England Consumer Owned Entities 
assert that smaller entities, such as municipal systems, while not in a position to fund and 

(continued.“ .) 
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150. 
Commission’s determination not to adopt revisions to the Filing Parties’ proposed system 
planning and expansion procedures that would require Transmission Owners to: 
(i) jointly develop, along with the ISO-NE RTO, a detailed implementation plan that 
would include schedules and benchmarks leading to the completion of planned facilities; 
(ii) report to the ISO-NE RTO at least quarterly, or as otherwise agreed, on their progress 
toward achieving the schedules and benchmarks included in the implementation plan; and 
(iii) submit to the ISO-NE RTO their plan to cure delays, where progress on significant 
schedules and benchmarks are not being achieved. In addition, the New England 
Consumer Owned Entities argue that in the event the ISO-NE RTO determines that a 
Participating Transmission Owner is not using its “best efforts” to complete a given 
project, the ISO-NE RTO should be authorized, in this instance, to request that other 
entities be permitted to submit proposals to either build the planned project or to 
otherwise meet the identified expansion need. 

15 1“ The Transmission Owners, on rehearing, object to the Commission’s 
requirement that the Filing Parties’ proposed system planning and expansions provisions 
be re-filed as revisions to the ISO-NE RTO OATT. The Transmission Owners argue 
these provisions exclusively concern terms and conditions related to the unique rights and 
obligations of the Transmission Owners. The Transmission Owners further assert that 
comparable provisions were accepted by the Commission for inclusion in the 
transmission operating agreement applicable to the Midwest ISO.” 

The New England Consumer Owned Entities also assert as error the 

3. Compliance Filing 

152. 
their proposed system planning and expansion provisions, with the exception of sections 
6 and 7 of schedule 3.09, as a revision to planning provisions of the ISO-NE RTO OATT. 
The Filing Parties also state that the remaining provisions of schedule 3.09 have been 
modified to reflect the Commission’s directive that the ISO-NE RTO is required to file a 
report if there is no agreement to build a given project and to eliminate the provisions that 
could release a Participating Transmission Owner from the obligation to build based on 
the non-binding written opinion of the chair of a state siting board. 

In their First Compliance Filing, the Filing Parties state that they have re-filed 

construct their own projects, would nonetheless bring important consumer benefits and 
capital to such projects. 

79 See Appendix B to the Midwest IS0 Transmission Owners’ Agreement. 
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153. 
assess cost effective solutions, as required by the March 24 Order, they have developed a 
new planning procedure proposal, but that these new planning procedures have yet to 
receive NEPOOL stakeholder approval.” Accordingly, the Filing Parties submit these 
proposed procedures for informational purposes only. The Filing Parties state that these 
procedures include: (i) standards for identifying Reliability Transmission Upgrades; 
(ii) standards for identifying Market Efficiency Transmission Upgrades, including use of 
a “Base Economic Evaluation Model” for determining the net present value of bulk 
power system resource costs and analysis of other data to calculate the net cost load with 
and without the transmission upgrade; and (iii) procedures for identifying Reliability and 
Market Efficiency Transmission Upgrades 

The Filing Parties state that in order to identify market efficiency upgrades and 

154. The Filing Parties state that the revised tariff sheets included in their First 
Compliance Filing also include modifications to section 48.5 of the EO-NE RTO OATT, 
regarding Requests for Alternative Proposals The Filing Parties state that, as required by 
the March 24 Order, these provisions have been conformed to the requirements of the 
GAP RFP Order, including a new provision allowing for the filing with the Commission 
of proposed Requests for Alternative Proposals at least 60 days in advance of issuance, 
and the filing of jurisdictional contracts or funding mechanisms and the informational 
filing of other contracts. 

4. ResDonsive PIeadinPs 

155. 
Filing fails to explain how the ISO-NE RTO will allocate any financial rights or Auction 
Revenue Rights that would result from the construction of new facilities. In addition, the 
New England Consumer Owner Entities take issue with the Filing Parties’ apparent 
definition of “Market Efficiency Transmission Upgrades” as upgrades designed primarily 
to provide a net reduction in total production cost to supply the system load. The New 
England Consumer Owner Entities point out that while it is appropriate to consider the 
“net reduction” amount, this analysis should include a consideration (along with all net 
cost factors) all net economic benefits associated with a potential system upgrade. 

The New England Consumer Owned Entities argue that the First Compliance 

*’ In comments submitted in response to the Filing Parties’ First Compliance 
Filing, NEPOOL states that at a June 30, 2004 meeting of NEPOOL’s Participants 
Committee, a vote was taken in support of the Filing Parties’ proposed planning 
procedures. 
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156. 
provisions of section 3.09 from the Transmission Operating Agreement. NECPUC 
argues that section 3.09 (b), which deals with dispute resolution, should have been moved 
to the ISO-NE RTO OATT. 

In addition, NECPIJC claims that the Filing Parties have failed to remove all 

5. Commission Finding 

157. We will grant rehearing, in part, and deny rehearing, in part, of the March 24 
Order, as it relates to our RTO system planning and expansion requirements First, we 
will deny rehearing regarding the New England Consumer Owned Entities’ argument that 
the March 24 Order erred by not directing the Filing Parties to adopt the New England 
Consumer Owned Entities’ proposals for third-party participation. Section 48 of the 
initial ISO-NE RTO OATT filed states in part: 

The purpose of the Regional System Plan is to identify system reliability and 
market efficiency needs and types of resources that may satisfy such needs so that 
Market Participants may provide efficient market solutions (e.g., demand-side 
projects, distributed generation and/or merchant transmission) to identified needs. 

There are no provisions that prohibit a third-party from providing a solution to 158. 
an identified need. Thus, the ISO-NE RTO regional planning process provides the 
opportunity for third party participation in transmission projects. 

159. 
Entities’ proposal to require that third parties be given the opportunity to make capital 
contributions on individual transmission projects or become joint owners is a retreat from 
our previous recognition of third-party participation, or is otherwise inconsistent with our 
previous rulings regarding third-party participation. The Commission has consistently 
found that our long term competitive goals are better served by RTO expansion plans that 
allow for third-party participation and allow for the construction of merchant projects 
outside the plan.” However, we have not required Transmission Owners to provide 
consumer-owned entities, or other load serving entities, an equity share in every 
individual transmission project or require that third parties must be given the opportunity 
to make capital contributions in individual transmission projects. 

We also disagree that our rejection of the New England Consumer Owned 

160. With respect to the New England Consumer Owned Entities’ assertion that the 
Commission erred by not adopting certain enforcement mechanisms applicable to a 
Participating Transmission Owners’ obligation to build, we disagree that this obligation 

*’ PJM Interconnection, L.L.C., 96 FERC 761,061 at 61,241 (2001). 
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can be influenced by (or avoided by) the Transmission Owner’s considerations of its own 
interests in a given project. In addition, consistent with the Commission’s requirement to 
file a report in the event there is no agreement to build a given project, the Filing Parties 
have committed to file reports consistent with the March 24 Order.” Therefore, we will 
deny the New England Consumer Owner Entities request for rehearing. 

161 ., 
England Consumer Owned Entities regarding cost overruns, posting of the needs 
assessment prior to the market window, and the timing of  the cost-benefits analysis, we 
agree that these issues should be addressed in the Regional System Plan. However, it 
would be premature to consider the merits of  such proposals at this time. The Filing 
Parties are working through the stakeholder process to develop revisions to the Regional 
System Plan. We will review these issues once the Filing Parties submit their Regional 
System Plan. 

162. 
.3.,09(a) (Planning and Expansion) to the Transmission Operating Agreement as directed 
in the March 24 Order. The Commission will clarify that footnote 84 did not direct that 
section 3.09 of the Transmission Operating Agreement should be transferred to the RTO- 
NE OATT. As we have previously indicated, all of section 3.09 and sections 6 and 7 of 
schedule .3.09(a) concern general references to previously adopted planning procedures 
and, as such, should remain in the Transmission Operating Agreement. 

With respect to the arguments raised on rehearing by PSEG and the New 

We find the Filing Parties have transferred the relevant portions of schedule 

163. 
and procedures that will be followed by the ISO-NE RTO in developing and 
implementing its Regional System Plan. In response, the Filing Parties explain that in 
order to identify market efficiency upgrades and to assess cost-effective solutions, a 
variety of new planning procedures were developed. The Filing Parties also explain, 

As noted above, we required the Filing Parties to clarify certain of the standards 

EO-NE RTO OATT, section 48.6 (Obligation of Participating Transmission 
Owners to Build) states in relevant part: 

In the event that a [Participating Transmission Owner] PTO does not construct or 
indicates in writing that it does it not intend to construct a transmission upgrade included 
in the [Regional System Plan] RSP; or demonstrates that it has failed (after making a 
good faith effort) to obtain necessary approvals or property rights under applicable law, 
ISO-NE shall promptly file with the Commission a report on the results the Transmission 
Owner responsible for the planning, design or construction of such transmission upgrade, 
in order to permit the Commission to determine what action, if any, it should take. 
Similar provisions are proposed in schedule 3.09(a) (Planning and Expansion) of‘the 
Transmission Operating Agreement. 
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however, that these proposed planning procedures are addressed in their First Compliance 
Filing in outline form only, Le., not in the form of proposed tariff revisions that could be 
accepted for filing. The Filing Parties state that they were unable to comply with this 
aspect of the March Order 24 Order due to their inability to obtain stakeholder support 
for these proposed changes.83 We find that the Filing Parties have failed to provide the 
clarifications and proposed changes contemplated by the March 24 Order. Accordingly, 
we will require the Filing Parties to include, in their compliance filing on, or before, 60 
days following the issuance of this order, all tariff revisions required to fully satisfy this 
aspect of the March 24 Order. 

0. Market Monitoring 

1. March 24 Order 

164. 
met our RTO market monitoring requirements, subject to certain conditions relating to 
the ISO-NE RTO’s market information policy and the imposition of penalties34 With 
respect to the ISO-NE RTO’s information policy, we required the Filing Parties to submit 
a filing within 30 days of the date of our order addressing PJM’s planned revision of its 
information policy. In their filing, we required the Filing Parties to address any 
variations that may be required in that policy as it would apply to the ISO-NE RTO. 

165. We also required the Filing Parties to address the Commission’s November 17, 
200.3 order amending all market-based rate tariffs and authorizations to ensure 
compliance with six Market Behavior We noted that in MBR Tariff Order, we 
had held that it was appropriate to authorize Market Monitoring Units to enforce certain 
ISO/RTO tariff matters concerning market behavior for matters that objectively 
identifiable and for which penalties are clearly set forth in the tariff. We further noted 
that because the Filing Parties’ RTO formation proposal in this proceeding was filed prior 

In the March 24 Order, we held that the Filing Parties’ RTO formation proposal 

83 Among other things, the Filing Parties’ outline fails to discuss how the ISO-NE 
RTO will allocate Firm Transmission Rights or Auction Revenue Rights attributable to 
the construction of new facilities. 

84 March 24 Order at P 187. 

Investigation of Terms and Conditions of Public Utility Market-Based Rate 
Authorizations, 105 FERC 7 61,218 (200.3) (MBR Tariff Order), order on relzearing, 
107FERC161,175 (2004). 
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to the issuance of the MBR Tariff Order, the Filing Parties had not addressed the extent 
to which their RTO formation proposal satisfied the requirements of the MBR Tariff 
Order. Accordingly, we directed the Filing Parties to demonstrate that the ISO-NE 
RTO’s market rules, including any penalty provisions, comply with MBR Tariff Order. 

2. Requests for Rehearing 

166. 
determination not to approve independent, outside guidelines applicable to the ISO-NE 
RTO itself. The New England Consumer Owned Entities also assert that the 
Commission erred in the March 24 Order in rejecting the New England Consumer 
Owned Entities’ proposal to require the ISO-NE RTO to release actual bid and offer data, 
preferably on the day following the trading day, but in no event more than a week after 
the fact. 

On rehearing, the New England Consumer Owned Entities assert as error our 

3. Corn~liance Filing 

167. 
market monitoring and sanctioning authority is consistent with the Commission’s 
directive in the MBR Tariff Order. The Filing Parties state that, as such, they are 
proposing no revisions to these provisions at this time. 

168. In their Second Compliance Filing, the Filing Parties state that their revised 
information policy proposal is based on PJM’s recently revised information policy and 
the Commission’s order accepting that revised policy.s6 The Filing Parties note that 
under NEPOOL’s existing Information Policy, ISO-NE is prohibited from disclosing 
confidential information to state commissions unless: (i) ISO-NE is authorized to release 
the confidential information by the Furnishing Participant; (ii) ISO-NE has been ordered 
to release the confidential information by an agency with jurisdiction over such matters; 
or (iii) such information is released to a state commission subject to an appropriate 
confidentiality order entered under such agency’s procedures sufficient to preserve the 
confidential nature of the information submitted, and with advance notice to the 
Furnishing Participant. 

169. 
sweamlined method for the release of confidential information to state commissions that 
would alleviate the need for those state commissions to invoke more time-consuming 
legal processes. The Filing Parties propose to implement this approach, subject to certain 

*‘See PJM Interconnection, L..L.C., 107 FERC 761,322 (2004) (PJM Information 

In their First Compliance Filing, the Filing Parties state the ISO-NE RTO’s 

The Filing Parties state that PJM’s revised information policy establishes a more 

Policy Order). 
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revisions appropriate for the New England region. First, the Filing Parties assert that 
PJM’s provisions do not adequately define the scope of confidential material that could 
be provided to state utility commissions. To clarify the intended scope of the ISO-NE 
RTO information policy, the Filing Parties propose that while ISO-NE will provide 
access to non-public or confidential market data to state commissions to enable them to 
carry out their regulatory functions, other information, including but not limited to draft 
versions of reports and analyses, internal ISO-NE RTO documents not related to market 
data, and privileged legal information need not be provided. 

4. Responsive Pleadings 

170. 
states that it looks forward to working with the ISO-NE RTO as it proceeds to finalize its 
information policy proposal, in the context of an existing stakeholder proceeding. As that 
process moves forward, NECPUC states that it recognizes and accepts the fact that 
variations may be required as PJM’s policy is tailored to fit the needs of the New England 
market. 

In its comments on the Filing Parties’ Second Compliance Filing, NECPUC 

171. 
does not list with sufficient specificity the types of material that would be considered 
confidential. NECPUC states that having the Commission make a finding that certain 
types of market data are confidential and warrant protection from disclosure (e.g., bid 
data that is less than six months old, generator-specific outage information, or fuel supply 
and contract infomation), would allow at least some of the New England Commissions 
to sign a non-disclosure agreement to keep the information confidential. NECPUC 
asserts that a specific finding by the Commission would allow at least some of the state 
commissions, based on that finding, to protect the information without requiring the state 
commission to issue its own protective order. 

172. 
of confidential material should be modified by adding ‘‘unless such actions are 
inconsistent with or prohibited by applicable state law in which case the material will 
continue to be treated as confidential. Finally, NECPUC states that the information 
policy process approved by the Commission should provide for the ISO-NE RTO to file 
with the authorized commission a copy of the document provided with redactions of the 
confidential material if it is practical and feasible to create a redacted document. 

NECPUC points out, in particular, that the information policy approved for PJM 

NECPUC also asserts that the PJM provision relating to the destruction or return 

5. Commission Finding 

17.3. We will deny the New England Consumer Owned Entities’ rehearing request 
regarding the need to review and monitor the acts and/or omissions of the ISO-NE RTO. 
Order No. 2000 does not require an independent, outside review of the operation of the 
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RTO. In the March 24 Order, moreover, we stated that the Commission is both able and 
prepared to fulfill this role. 

174. We will also deny rehearing of the March 24 Order regarding the market 
information transparency issues raised by the New England Consumer Owned Entities. 
While we agree with the New England Consumer Owned Entities that market participants 
need access to bid and offer data to permit parties to monitor the market, we find that 
such data should not be released immediately after bidding, i s . ,  after only one day or 
even one week after bidding. In fact, there would be a risk of collusion presented by such 
disclosure. The Commission has previously required ISO-NE to disclose individual bid 
data with a six-month time lag to market participants and we will not require the ISO-NE 
RTO to disclose this data prior to that time.87 

175. 
release of bid information with less than six months’ delay does not protect the 
commercial sensitivity of the data.89 Further, the ISO-NE RTO Market Monitoring Units 
will: (i) perform independent evaluations and prepare annual and ad hoc reports on the 
overall competitiveness and efficiency of the New England Markets; (ii) conduct 
evaluations and prepare reports on its own initiative or at the request of others; 
(iii) provide information to be directly included in the monthly market updates that are 
provided at the meetings of the Participants Committee; and (iv) produce weekly, 
quarterly and annual reports regarding the New England Markets.” We find that the 
ISO-NE RTO’s market monitoring provisions provide market transparency and 
appropriate access to interested market participants. 

176. We will accept, in part, and reject, in part, the Filing Parties’ compliance filings 
as they relate to market monitoring matters. First, we will accept the Filing Parties’ 
Second Compliance Filing, subject to condition. Upon review, we find that the proposed 
changes to the ISO-NE RTO information policy, as outlined by Filing Parties in their 
Second Compliance Filing, are generally consistent with the information policy approved 

As we stated in California Iiidependeizt Systein Operator Corporation,88 the 

87 See NSTAR Services Company v. New England Power Pool, et al., 92 FERC 
7 61,065 (2000). 

90 FERC 7 61,316 at 62,047 (2000). 

89 See also PJM Interconnection, L.L.C., 88 FERC 11 61,274 (1999) 

See section 9 of the Participants Agreement and Market Rule 1 I 
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for P.JM.9’ We also agree with NECPUC that that certain variations to this policy may be 
appropriate as it applies to the New England market. However, we will not prejudge 
these issues here in the absence of a specific proposal and prior to the conclusion of the 
existing stakeholder process. However, we will require the Filing Parties to submit tariff 
sheets reflecting their proposed changes to the PJM information policy no later than 60 
days following the date of this order. 

177. With respect to market monitoring matters, we are not satisfied that the Filing 
Parties’ proposed market monitoring provisions, as included in their initial RTO 
formation proposal in this proceeding, fully comply with the requirements of the MBR 
Tariff Order. In the MBR Tariff Order, we stated that Market Monitoring Units, existing 
under an ISO/RTO framework, serve an important policing function, but that these 
Market Monitoring lJnits should be permitted to enforce certain ISO/RTO tariff 
requirements, if (and only if) those tariff requirements are: (i) expressly set forth in the 
tariff; (ii) involve objectively-identifiable behavior; and (iii) do not subject market 
participants to sanctions, or other consequences, other than those expressly approved by 
the Commission and set forth in the tariff. The ISO-NE RTO Tariff imposes penalty 
charges on market power abuses that cannot be dealt with prospectively, such as physical 
withholding that can only be identified expost through investigations and/or audits. In 
cases dealing with physical or economic withholding, it appears that evaluation of the 
conduct would involve subjective judgments. The Commission’s Market Behavior Rules 
establish that this type of inquiry is to be conducted by the Commission, not by the 
market monitor. 

178. 
(in Market Rule 1, at Attachments A and B), however, do not appear to fully satisfy these 
requirements, particularly the requirement that the enforcement authorizations set forth in 
these provisions identify objectively identifiable behavior. Rather, it appears that at least 
some of the conduct that could be sanctioned under the Market Rule 1 provisions at issue 
may involve subjective evaluations. For example, section III.B.3.3 (addressing 
“Inaccurate Bid or Operating Information”) allows for sanctions for an understatement, or 
for a maximum limit, when the market participant “knew or should have known” that the 
resource’s limit was greater. Similarly, sanctions are permitted, under section 111. 
B.3.2.3, when a market participant misrepresents operating conditions under those 
circumstances where the market participant “knew or should have known” the statement 
to be “materially i n a c c ~ r a t e . ” ~ ~  

The market monitoring provisions included in the Filing Parties’ RTO proposal 

91 See PJM Information Policy Order at P 11 

92 See also sections III.B.3.2.2 and III.B.3.2.4. 
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179. In the MBR Tariff Order, however, we stated that subjective inquiries of this sort 
are to be conducted by the Commission, not by a Market Monitoring Unit. Moreover, the 
standard set forth in the Filing Parties’ proposed market monitoring provisions, is.,  the 
“knew or should have known” standard, is inconsistent with the standard adopted by the 
Commission in the MBR Tariff Order with respect to Market Behavior Rule 3.94 
Specifically, Market Behavior Rule 3 prohibits a market participant from providing 
inaccurate information to market monitors unless “due diligence” is exercised. In 
addition, the market monitor, under section III.B.3.2.6, is given virtually unfettered 
discretion in determining what are “good faith” excuses regarding the availability of 
resources. While this provision delineates some excuses, such excuses “are not limited 
to” those set forth in the tariff. Likewise, in the tarifPs “Interpretation” section, the 
market monitor is given discretion to determine the effect of a market participant’s 
investigation of a failure of a resource to perform.9s 

180. We are also concerned by the extent of the discretion that may be exercised by 
the market monitor under Market Rule 1 at Attachment A. While the types of conduct 
subject to mitigation as described in Appendix A are appropriate, for example, in order to 
he consistent with the guidance provided in recent orders, including the Midwest IS0 
order:6 we do not believe that the ISO-NE RTO has defined some of the types of conduct 
subject to mitigation in a manner that includes sufficiently clear, objectively quantifiable 
standards. We believe that in the definition of physical withholding, III.A.4.22, actions 
that constitute “unjustified deratings” should be defined. In III.A.4.3, in which the 

93 , , 

93 Although this standard is defined at section III.B.3.7.2, the definition requires 
subjective discretion of the type that the Commission has retained for itself. 

94 Market Behavior Rule 3 states as follows: 

Seller will provide accurate and factual information and not submit false or 
misleading information, or omit material information, in any communication with 
the Commission, Commission-approved market monitors, Commission-approved 
regional transmission organizations, or Commission-approved independent system 
operators, or jurisdictional transmission providers, unless Seller exercised due 
diligence to prevent such occurrences. 

”See section III.B.3.7.2 (“the [ISO-NE RTO] may consider a Market Participant’s 
efforts (or lack of efforts) to investigate a Resource’s failure to perform I . . ””) 

96 Midwest Independent Transmission System Operator, Inc., 108 FERC 7 61,163 
(2004). 



Docket No. RT04-2-001, e/ al. 

Attachment to Response to PSC -2 Question No. 19(a) 

Avera 
Page 59 of 70 

KO-NE RTO investigates physical withholding according to the process in III.A.3, the 
concepts of “conduct I I I consistent with competitive behavior” and causing “a material 
effect on market clearing prices” should be made concrete. In III.A.5.4 the Filing Parties 
again should define what actions are “not consistent with competitive conduct.” Also, in 
III.A.S.5.3, the Filing Parties should address what role “sensitivity analyses” or “such 
models and methods [the ISO-NE RTO] shall deem appropriate” will play in determining 
whether and what level of mitigation is to be applied. 

181. 
of discretion that the Commission will not allow a market monitor to exercise in 
imposing sanctions. Accordingly, we will direct the Filing Parties to modify their 
proposed market monitoring provisions, in a compliance filing to be made within 30 days 
of the date of this order, to ensure that these provisions are consistent with the Market 
Behavior Rule and do not vest the market monitor with discretion that the Commission 
has retained for itself. Rather the conduct subject to sanctions should be limited to 
conduct that is objectively identifiable. 

182. 
subject to the Commission’s Market Behavior Rules, we will require the Filing Parties to 
include the Commission’s Market Behavior Rule 2, as applicable, in the ISO-NE RTO’s 
tariff9’ As we found in our order with respect to the California Independent System 
Operator’s proposed tariff Amendment 55 by including such language in an RTO tariff, 
we can provide uniformity and clarity for market participants through consistent 
requirements. Of course, any potential violations of this provision of the tariff identified 
by the Marketing Monitoring Units should also be referred to the Commission. By 
including the language of the Commission’s Market Behavior Rule 2 in the ISO-NE 
RTO’s tariff, we will have hrther included a strong general anti-manipulation standard 
which, due to the uniformity of its language, in sellers’ tariffs and other ISO/RTO tariffs, 
will help us develop clear rules and interpretations of the standard bringing additional 
certainty to the market. 

The above-cited examples are not exhaustive, but merely illustrative of the type 

Further, since all market-based rate sellers in the ISO-NE RTO’s markets are 

’’ In exercising its discretion to determine the appropriate remedy for violations of 
Market Behavior Rule 2, as added to the ISO-NE RTO’s tariff, the Commission will 
apply the policies and principles set forth in the MBR Tariff Order, and subsequent 
relevant precedent. 
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P. Indemnification 

1. The March 24 Order 

183. 
Parties to conform Article IX of the Transmission Operating Agreement to the 
indemnification requirements advanced by the Transmission Owners, subject to the 
guidance and rationale set forth in our order.” First, we agreed with the Transmission 
Owners that the Transmission Operating Agreement should include an indemnification 
provision requiring the ISO-NE RTO and the Transmission Owners to be responsible for 
any third party liabilities attributable to their own respective acts or omissions. We held 
that each party should be responsible for its respective third-party liabilities, i.e., for those 
liabilities not addressed by the limitations on liability provisions in the ISO-NE RTO 
OATT (addressing liabilities as between the ISO-NE RTO and the ISO-NE RTO’s OATT 
customers) or the Filing Parties’ own side agreement concerning their respective second- 
party liability limitations as to each other. 

184. As such, we rejected ISO-NE’S proposed indemnification provisions. Under 
those provisions, as proposed, the ISO-NE RTO could not have been held liable to any 
Transmission Owner for any third-party claims filed against the Transmission Owner, 
even claims attributable to the ISO-NE RTO’s own acts or omissions (except in cases 
involving the ISO-NE RTO’s gross negligence or willful misconduct). 

With respect to third party liabilities, the March 24 Order required the Filing 

2. Requests for Rehearing 

185. 
Transmission Owners’ indemnification proposal, in the March 24 Order, was premised 
on the Commission’s erroneous assumption that the Transmission Owners’ proposal 
would maintain the current allocation of risks for third party liabilities as between ISO- 
NE and the Transmission Owners under the ISO-NELVEPOOL arrangements. ISO-NE 
argues that, in fact, it was ISO-NE’S proposal that would have maintained these risks “as 
is” by refusing to carve out the Transmission Owners as a distinct sub-group deserving of 
its own indemnification provision. ISO-NE concludes that the Commission should reject 
the Transmission Owners’ proposed indemnification provision in favor of the proposal 
advanced by ISO-NE. 

On rehearing, ISO-NE asserts that the Commission’s acceptance of the 

” March 24 Order at P 229. 
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186. 
reaffirm its decision to accept the Transmission Owners’ reciprocal indemnification 
provisions, the Commission should ensure that the ISO-NE RTO will be able to recover 
the entirety of its indemnification costs, whether through insurance coverage or as pass- 
through to market participants. ISO-NE also requests that the Commission require that 
the ISO-NE RTO’s negligence be a pre-condition to the ISO-NE RTO’s obligation to 
indemnify the Transmission Owners for its third-party liabilities. Finally, ISO-NE asserts 
that the Commission should require the Transmission Owners to make representations 
and warranties about the condition of their facilities. 

In the alternative, ISO-NE asserts that should the Commission, on rehearing, 

3. Compliance Filing 

187. 
RTO formation proposal, herein, ISO-NE and the Transmission Owners advanced 
alternative provisions to be included in the Transmission Operating Agreement, at Article 
IX, regarding their respective liabilities to each other for third party liability claims.” 
Accordingly, in their First Compliance Filing, the Filing Parties state that the initial 
proposal advanced by ISO-NE (which we rejected in the March 24 Order) has been 
struck from the Transmission Operating Agreement, leaving in place those provisions, as 
sponsored by the Transmission Owners, which we accepted. 

The Filing Parties point out in their First Compliance Filing that in their initial 

4. Commission Finding 

188. 
with respect to our findings in the March 24 Order regarding the appropriate third-party 
liability provisions to be included in the Transmission Operating Agreement. 

We will accept the Filing Parties First Compliance Filing and deny rehearing 

189. 
ISO-NE RTO should be at risk for third-party claims attributable to its own acts or 
omissions, given its ability to pass these costs through to all market participants on a 
socialized basis, or (ii) whether these same liabilities, which are attributable to the ISO- 
NE RTO’s own acts or omissions, should be allocated to the Transmission Owners alone. 

The hndamental issues raised by ISO-NE, on rehearing, are: (i) whether the 

190. In the March 24 Order, we correctly held that under the existing arrangements 
governing the rights and obligations of ISO-NE and NEPOOL, ISO-NE’S third-party 
liability risks for ordinary negligence are allocated to all market participants by way of 

’’ Both proposals were included in bracketed form in the Filing Parties’ initial 
submissions. 



Docket No. RT04-2-001, et rzl. 

Attachment to Response to PSC -2 Question No. 19(a) 
Page 62 of70 

Avera 

NEPOOL.'OO We noted that while ISO-NE now proposed to allocate these same risks to 
the Transmission Owners alone, ISO-NE had failed to provide any supportable 
justification for doing so. Accordingly, we accepted the Transmission Owners' proposed 
reciprocal indemnification provisions, consistent with ISO-NE'S existing risks and 
liabilities under the ISO-NE/NE,POOL arrangements and our precedent, as established in 
TRANSLink Development Coniparzy, LLC."' 

191. On rehearing, ISO-NE presents no evidence or argument that would undermine, 
in any way, the rationale underlying our ruling in the March 24 Order. Contrary to ISO- 
NE'S assertions, for example, the Commission correctly interpreted the ISO- 
NENEPOOL arrangements regarding the socialized cost responsibility borne by all 
market participants with respect to third-party liabilities attributable to the acts or 
omissions of ISO-NE. In fact, ISO-NE concedes this point in its rehearing request.'" By 
accepting the Transmission Owners' cross indemnification provisions, therefore, the 
Commission simply keeps in place this socialized cost responsibility by allocating to the 
ISO-NE RTO third-party liabilities attributable to the ISO-NE RTO's own acts or 
omissions. The ISO-NE RTO, in turn, is free to pass these costs through to all market 
participants on a socialized basis under its administrative services and capital funding 
tariffs. 

192. We will also deny ISO-NE'S requested clarifications and conditions regarding its 
management of these risks and the specific means by which the ISO-NE RTO will be 
permitted to pass any such costs through to market participants. In fact, the assurances, if 
any, required by the ISO-NE RTO with respect to these matters, cannot be fairly 
evaluated by the Commission without specific tariff language submitted for our review 
and consideration. 

loo Specifically, we referenced section 10.4 of the I S 0  Agreement which requires 
NEPOOL as a whole, i.e., all market participants, to indemnify ISO-NE for third-party 
liabilities attributable to ISO-NE'S acts or omissions, except in cases of gross negligence 
or willful misconduct. 

102 FERC 61,033 (2003) at P 39. 

lo' See ISO-NE request for rehearing at 4 ("Under the current NEPOOL 
arrangements, each NEPOOL participant " " retains the third-party liability to which it is 
subject, including third-party liabilities resulting from the acts or omission of [ISO- 
NE] ."). 
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Q. Return On Equity 

1. The March 24 Order 

193. The March 24 Order found that the ROE Filers’ voluntary proposal to establish 
the ISO-NE RTO and their commitment to transfer the day-to-day operational control 
authority over their transmission facilities to the ISO-NE RTO warrants a SO basis point 
incentive adder, as requested, to the ROE component recovered in the EO-NE RTO’s 
hansmission rates for Regional Network service. Accordingly, we accepted this 
incentive adder with respect to these facilities without suspension or hearing. 

194. 
NE RTO’s Local Service Schedules. We also accepted, subject to suspension, hearing, 
and subject to our Pricing Policy Statement (when issued), the ROE Filers’ proposed 100 
basis point adder attributable to new transmission investment. We rejected the ROE 
Filers’ proposed 100 basis point adder as it would apply to the Local Service Schedules. 
Finally, we accepted, subject to suspension and hearing, the ROE Filers’ proposed base 
level ROE. However, in order to provide the parties an opportunity to resolve these 
matters among themselves, we held the hearing in abeyance and instituted settlement 
judge procedures. 

However, we rejected the proposed SO basis point adder as it relates to the ISO- 

2. Requests for Rehearing 

195. 
regarding the ROE Filers’ proposed base level ROE and ROE adders was sought by the 
ROE Filers and the New England Consumer Owned Entities. The following Reserved 
Issues are identified in the Settlement Agreement. 

196. 
proposed 50 basis point adder for RTO participation and 100 basis point adder for new 
transmission investment as these adders would have related to the ISO-NE RTO’s Local 
Service Schedules. The ROE Filers assert that while the facilities that are subject to these 
L,ocal Service Schedules may be distinguishable from facilities that are part of the 
Regional Network Service, based on voltage and other issues, these facilities nonetheless 
form an integral part of the regional interstate grid, and transmission service over these 
facilities will be provided pursuant to the ISO-NE RTO OATT. The ROE Filers argue 
that the fact that a transmission asset is subject to Local Network Service Schedules does 
not mean that it is not integrated with the regional network or that it does not provide 
regional benefits. The ROE Filers argue that, as such, they should be permitted to 
recover both adders with respect to facilities that will be subject to Local Network 
Service. 

Request for rehearing of the Commission’s findings in the March 24 Order 

First, the ROE Filers assert that the Commission erred in rejecting their 
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197. The ROE Filers also seek clarification that the Filing Parties would be 
authorized to include, in their compliance filing, changes to the ISO-NE RTO OATT that 
would allow them to receive the SO basis point adder for facilities classified as providing 
Regional Network Service. The ROE Filers explain that absent modification to the Local 
Service Schedules contained in schedule 21 of the ISO-NE RTO OATT, the ROE Filers 
would not be able to receive any benefit from the adder. The ROE Filers state that this is 
so because the adder would increase the Regional Network Service revenue credit 
without increasing the level of rolled-in cost recovery under the Local Network Services 
in the ISO-NE RTO OATT. 

198. The ROE Filers also request clarification regarding certain policy issues relating 
to the calculation of their proposed base-level ROE. Specifically, the ROE Filers request 
clarification that they will be permitted to use a midpoint return between the high and low 
utilities indicated in their proposed proxy group of companies. In addition, the ROE 
Filers seek clarification that their proxy group, as proposed, is appropriate. 

199. The New England Consumer Owned Entities assert as error the Commission’s 
acceptance of the ROE Filers’ proposed incentive adders as applicable to the Regional 
Network Service that will be provided by the ISO-NE RTO. The New England 
Consumer Owned Entities argue that these adders are unjustified to the extent they 
represent an above-cost ROE that will have the effect of transferring funds from non- 
Transmission-owning entities to the shareholders and/or retail loads of Transmission 
Owners or their affiliates. 

3. Commission Finding 

200. We will grant the clarification sought by the ROE Filers regarding the changes to 
Schedule 21 of the various Local Network Service Tariffs in order to properly account for 
the SO basis point adder for facilities classified as providing Regional Network Service. 
This change recognizes that the revenues resulting from the 50 basis point adder are not 
to be included in the revenues credited against the total annual transmission costs for the 
purposes of determining the Local Network Service revenue requirements. 

201, However, we will deny the ROE Filers’ request for rehearing as it relates to the 
application of the 50 basis point adder and the 100 basis point adder to facilities subject 
to the ISO-NE RTO’s Local Network Service Schedules. As we stated in the March 24 
Order, these adders are intended to serve as an incentive for transmission owners to turn 
over operational control of their transmission facilities to an independent entity 
responsible for providing regional transmission service under the terms and conditions of 
a regional tariff. However, the New England wholesale electricity market, under the 
Filing Parties’ RTO proposal, will continue to be administered under a bifurcated tariff 
structure under which the ISO-NE RTO will administer a regional tariff for service over 
Pool Transmission Facilities, i s . ,  high voltage facilities that serve a region-wide function. 



Docket No. RT04-2-001, et a1 

Attuchment to Response to PSC -2 Question No. 19(a) 
Page 65 of 70 

Avera 

202. By contrast, the Local Network Service Schedules, under this RTO framework, 
will be administered by each Transmission Owner under an individual Local OATT for 
service over facilities in their respective service territories, notwithstanding the 
coordinating role that will be played by the ISO-NE RTO regarding certain functions and 
services relating to these facilities. These facilities, moreover, consist of lower voltage 
lines or radials performing a primarily local function. The ROE Filers' request to receive 
incentive adders applicable to these facilities under their Local Network Service 
Schedules is inconsistent with our policy regarding the recovery of these adders. In fact, 
by definition, the Local Network facilities at issue are not used to provide Regional 
Network Service, nor will they be under the day-to-day operational authority of an 
independent entity.Io3 

203. 
appropriate methodology to be used to calculate their proposed base level ROE. First, we 
will grant the ROE Filers' request for clarification regarding the use of the midpoint 
return to calculate their proposed ROE.Io4 We find that the use of a midpoint return is an 
appropriate measure for determining a single, region-wide ROE in this proceeding. This 
determination is consistent with our findings in the Midwest IS0  proceeding where we 
found that the use of a midpoint return was appropriate because the companies included 
in the proxy group, as here, represented a diverse group of companies."' As such, the use 
of the midpoint return in this case will not result in a skewed range of distribution. 
Rather, it will appropriately reflect (and take due account of) the entire range of results 
indicated by the proxy group. 

204. The ROE Filers' proposed proxy group consists of twelve utilities doing 
business in the Northeast, including Transmission-owning members of the ISO-NE RTO, 
the New York ISO, and PJM, all of whom issue share of publicly-traded stock. We 
believe a proxy group comprised of Northeast utility companies provides a sufficiently 
representative universe of companies for calculating an ROE applicable to the New 
England Transmission Owners in this proceeding. 

We will grant, in part, the ROE Filers' request for clarification regarding the 

IO3 Although the Local Network Service Schedules are provided pursuant to the 
ISO-NE RTO OATT, the day-to-day operation of these facilities will not be administered 
by the ISO-NE RTO; the Transmission Owens will continue to be responsible for the 
day-to-day operation of the facilities subject to the Local Network Service Schedules. 

IO4 The midpoint of all estimates of return of a proxy group is the average of the 
highest and lowest estimated returns of all members of the group. 

See Midwest Independent Transmission System Operator, Inc., 106 FERC 
7 61,302 at P 8-10 (2004). 
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205. 
not pay common dividends, or for which no growth rate data is currently available, as 
reported by I/B/E/S International, Inc. (I/B/E/S), or Value Line. We find this approach is 
generally acceptable. However, we will not preclude the presiding judge from finding 
candidates for inclusion in the proxy group for which comparable data can reasonably be 
substituted for the growth rate data reported by I/B/E/S or Value Line. We also find it 
appropriate, as Dr. Avera proposes, to exclude from consideration in the proxy group, 
companies whose low-end ROE was lower than these companies' reported debt cost. In 
addition, we agree that the inclusion of PPL Corporation (PPL) in this Proxy Group is 
inappropriate. Specifically, we find PPL, should be excluded from the Proxy Group 
because its 17.7 percent cost of equity is an extreme outlier and the inclusion of this 
number in the calculation in an unreliable ROE that will skew the results. As Dr. Avera 
states in his testimony, it is often necessary to eliminate illogical results from cost of 
equity estimates that fail to meet threshold tests of economic logic. We believe a 13.3 
percent growth rate is not a sustainable growth rate over time and therefore does not meet 
threshold tests of economic logic. 

206. 
application of our Pricing Policy Statement (when issued), the ROE Filers' proposed 100 
basis point adder'" attributable to new transmission investment. This incentive is, we 
stated, is an appropriate first step to encouraging vital capital investment in the 
enlargement, improvement, maintenance and operation of facilities for the transmission 
of electric energy in interstate commerce.. In order to avoid any potential delay in the 
hearing as a result of this directive, we find it necessary to provide guidance regarding the 
types of investments that would qualify for this adder. We direct the parties and the 
presiding judge to develop a record, in this case, addressing the pros and cons of applying 
a 100 basis point adder for investments that, among other things: (i) are approved 
through the RTEP process; (ii) are capable of being installed relatively quickly; 
(iii) include the use of improved materials that allow significant increases in transfer 
capacity using existing rights-of-way and structures; (iv) utilize equipment that allows 
greater control of energy flows, enabling greater use of existing facilities; (v) has 
sophisticated monitoring and communication equipment that allows real-time rating of 

ROE Filers' witness, Dr. Avera, proposes that this group exclude firms that do 

In the March 24 Order we accepted, subject to suspension, hearing and the 

This ROE adder will be applied to net book value over time of such 
transmission facilities (Le., the dollar amount of the incentive that is reflected in the cost 
of service will decrease over time as the book value of the transmission assets are 
depreciated). In addition, the overall allowed equity return, adjusted for any ROE adder, 
will be limited to the zone of reasonableness for the public utility authorized to receive an 
incentive adder. 
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transmission facilities, facilitating greater use of existing transmission facilities; or (vi) is 
a new technology andor  innovation that will increase regional transfer capability”’” 

207. Finally, we will deny rehearing the New England Consumer Owned Entities’ 
assertion that the incentive adders requested by the ROE Filers represent an unjustified 
above-cost return that will have the effect of transferring funds from non-transmission 
owning entities to the Transmission Owners’ shareholders. In fact, a return on equity is 
not susceptible to a precise calculation. It is based, rather, on a range of reasonable 
returns, which take into account a number of factors that may be both cost-related and 
policy-related, including business risk factors. In this context, it is appIopriate for the 
Commission to adjust the allowed return for Transmission Owners that undertake 
commitments designed to enhance the overall competitiveness and efficiency of the 
wholesale markets, so long as the resulting rate of return is within the range of reasonable 
returns. 

The Commission orders: 

(A) The Settlement Agreement is hereby accepted, subject to conditions, as 
discussed in the body of this order. 

(B) Rehearing and/or clarification of the March 24 Order is hereby granted, in 
part, and denied, in part, as discussed in the body of this order. 

(C) The Filing Parties’ First Compliance Filing and Second Compliance Filing are 
hereby accepted, subject to conditions, as discussed in the body of this order. 

(D) The Filing Parties are hereby directed to make a compliance filing on, or 
before, 30 days following the issuance of this order, as discussed in the body of this 
order, unless otherwise directed. 

(E) The New York Filing Parties’ submittal, in Docket No. ER04-94.3-000, is 
hereby accepted for filing, as discussed in the body of this order. 

IO7 These technologies are fully tested and commercially available but are not 
widely diffused and of sufficient size and scale to have an immediate and meaningful 
impact on the grid. 
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(F) NEPOOL.’s submittal, in Docket No. EROS-3-000, is hereby accepted for 
filing, as discussed in the body of this order. 

By the Commission. Commissioner Kelly not participating. 
Commissioner Kelliher concurring in part with a 
separate statement attached. 

( S E A L )  

Magalie R. Salas, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL, ENERGY REGUL.ATORY COMMISSION 

IS0 New England Inc., et a[., Docket Nos. RT04-2-001, RT04- 
2-002, RT04-2-003, RT04-2-004, 
ER04- 1 16-00 1, ER04- 1 16-002, 
ER04-116-003. and ER04-116-004 

Bangor Hydro-Electric Company, et al., Docket Nos. ER04-157-002, ER04- 
157-003, ER04-157-005, and 
ER04-157-007 

The Consumers of New England v. New 
England Power Pool 

Docket Nos. EL01-39-001, ELOl- 
39-002, ELOl-39-003, and ELOI- 
39-004 

New York Independent System Operator, 
Inc., and the New York Transmission 
Owners 

Docket No. ER04-943-000 

New England Power Pool Docket No. ER05-3-000 

(Issued November 3,2004) 

Joseph T. KELLIHER, Commissioner concurring in part: 

I write separately to express my views on the portion ofthis order that directs the 
IS0 New England, Inc.(ISO-NE) and the New England transmission owners collectively, 
the Filing Parties) to modify the ISO-NE Regional Transmission Organization’s (ISO-NE 
RTO) information policy to conform with a confidential information sharing policy 
recently approved for PJM Intexconnection, LLC.”* In PJM, the Commission approved 
streamlined procedures for PJM to provide confidential information to state commissions, 
state agencies that share regulatory responsibilities with the state commissions, or any 
organization formed by such state regulatory commissions. 

PJM Iiztercomectioii, LLC, 107 FERC 7 61,322 (2004) (“PJW).  
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As the Filing Parties point out, existing procedures are already in place that provide 
state entities with a process for requesting confidential inf~rmation.' '~ In my view, in 
order to justify approval of additional streamlined procedures for distributing confidential 
information to state entities, the Filing Parties would need to demonstrate that 
( 1 )  providing state entities with confidential information possessed by the ISO-NE RTO is 
necessary for the state entities to discharge their legal res onsibilities, and (2) the state 
entities cannot obtain such information under state law.'" There is no doubt that state 
entities desire this information. So far, there has been no demonstration made that 
streamlined access to confidential information held by ISO-NE RTO is necessary to enable 
state entities to carry out their statutory responsibilities. There has also been no 
demonstration thus far that state entities are or will be unable to obtain access to 
confidential information from the ISO-NE RTO under state law or existing procedures. In 
the absence of an adequate showing on either of these critical points by the Filing Parties, I 
cannot support providing state commissions or other state entities with confidential 
information from ISO-NE RTO. 

.Joseph T. Kelliher 

'"See New England Power Pool Information Policy 9 3.l(a). 
PJM, 107 FERC at 62,500 (Commissioner Kelliher, dissenting). 



M 
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122 FERC161,188 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Joseph 7. Kelliher, Chairman; 
Suedeen G. Kelly, Marc Spitzer, 
Philip D. Moeller, and Jon Wellinghoff 

Potomac-Appalachian Transmission Highline, L.L.C. Docket No. ER08-386-000 

ORDER ACCEPTING AND SUSPENDING FORMULA RATES, SUBECT TO 
CONDITIONS, AND ESTABLISHING HEARING AND SETTLEMENT 

PROCEDURES 

(Issued February 29,2008) 

1. On December 28,2007, Potomac-Appalachian Transmission Highline, L.L.C. 
(PATH) filed proposed tariff sheets with the Commission, pursuant to section 205 of the 
Federal Power Act (FPA),' for inclusion within the Open Access Transmission Tariff 
(OATT) administered by PJM Interconnection, L.L.C. (PJM). The tariff sheets seek to 
implement a transmission cost of service formula rate for a proposed transmission project 
(Project) and implement incentive rate authorization for the Project. PATH requests that 
the Commission affirm its proposed incentive rate treatments consistent with Order 
No. 679.' PATH also requests that the Commission approve its formula rate without a 
hearing; alternatively, PATH requests that the Commission suspend the formula rate for a 
nominal period to permit the rate to become effective March 1,2008 and that the 
Commission limit the issues set for hearing to specified elements of the formula rate or 
cost of service inputs where the Commission has identified issues or concerns. 

2. 
subject to conditions and suspend it for a nominal period, to become effective on 
March 1,2008. Moreover, we will grant PATH'S requested incentive rate treatment for 
the Project subject to the modifications described herein. In addition, we will establish 
hearing and settlement judge procedures. Granting the requested incentives and 
accepting the proposed formula rate will aid PATH in the development of the Project. 

For the reasons discussed below, we will accept the proposed formula rate 

' 16 U.S.C. $ 824d (2000). 

' Promoting Transmission Investment through Pricing Reform, Order No. 679, 
FERC Stats & Regs. 1 3 1,222, order on relz 'g, Order No. 679-A, FERC Stats. & Regs. 
131,236 (2006), order on reh 'g, 119 FERC 161,062 (2007). 



Docket No. ER08-386-000 

Attaclirnent to Response to PSC -2 Question No. 19(c) 
Page 2 of 52 

Avera - 2 -  

I. Backmound 

A. Description of the Company 

3. 
and Allegheny Energy, Inc. (Allegheny), PATH consists, in part, of two operating 
companies including PATH West Virginia Transmission Company, L.L.C., which is 
owned jointly by AEP and Allegheny, and PATH Allegheny Company, L.L.C., which is 
owned solely by Allegheny. These companies were organized to finance, construct, own, 
operate, and maintain the Project. 

PATH is ajoint venture between American Electric Power Company, Inc. (AEP) 

B. The Proposed Project and Incentives 

4. 
substation near St. Albans, West Virgmia, with a terminus at the Doubs substation in 
Kemptown, Maryland. The Project begins as a 244 mile, 765 kV transmission line from 
the Amos substation to Allegheny’s Bedington substation, which is northwest of 
Martinsburg, West Virginia. From the Bedington substation, the 765 kV line is converted 
into twin-circuit 500 kV lines, each 46 miles long, ending at the new Doubs substation in 
Kemptown, Maryland., The estimated cost of the Project is $1.8 billion and is scheduled 
to be completed in 2012, 

5. 
substations along the route.3 For example, the Amos substation will be expanded ta 
accommodate a new 765 kV bay by adding three new 765 kV circuit breakers and 
replacing two existing 765 kV circuit breakers. PATH states that two banks of 300 
MVAr shunt line reactors will be installed on the 765 kV portion of the line at the 
Bedington substation. It further needs to install a large static VAr compensator to 
maximize the load-carrying ability of this line and provide the required dynamic voltage 
regulation. Finally, PATH will need to install a new 500 kV substation at Kemptown, 
Maryland. 

6. PATH states that the Project is a modification of two prior, Commission- 
approved transmission incentive projects. The first portion of the Project (z,,e., the 765 
kV line from the Amos substation to the Bedington substation) was considered in AEP,4 

The Project is a proposed 290-mile transmission line that begins at AEP’s Amas 

PATH states that the Project will require numerous upgrades to the existing 

Ex. No. PTH-100 at 14-21 

American Elec. Power Sew. Corp., 116 FERC 7 61,059 (2006) (AEP I), order oil 

reh 2, 1 I8 FERC 7 61,041 (2007) (AEPZI), (jointly,AEP). 
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and the second portion (two 500 kV lines from the Bedington substation to Kemptown, 
Maryland) was considered in Alleghen,y.' 

7. PATH notes that in both AEP and Allegheny the Commission approved the 
following incentives: (1) an ROE at the high end of the zone of reasonableness; (2 )  the 
ability to include 100 percent of CWIP in rate base; and (3)  the option to expense and 
recover on a current basis the costs that the companies incur during the pre-commercial 
or pre-operating period. Moreover, in Allegheny (but not in AEP), the Commission 
approved the ability to recover abandonment costs if the project was abandoned due to 
factors beyond Allegheny's control. 

8. Here, PATH seeks authorization of the following incentives: (1) approval of a 
50 basis point adder to PATH's authorized ROE in recognition of its intent to become 
and remain a transmission owner in PJM; (2 )  approval of an ROE at the high end of the 
zone of reasonableness or, in the alternative, approval of a 150 basis point adder (in 
addition to the 50 basis point adder for RTO participation) to result in an overall 
ROE of 14.3 percent; (3)  authorization to include 100 percent of CWlP in rate base; 
(4)  permission to file for recovery of all development and construction costs if the Project 
is abandoned as a result of factors beyond PATH's control; and ( 5 )  permission to use a 
hypothetical capital structure of 50 percent debt and 50 percent equity during the 
construction p e r i ~ d . ~  

9. PATH states that it is not seeking the option to expense and recover, on a current 
basis, on-going costs incurred during the pre-commercial period. However, PATH states 
that it has been, and will continue, accruing these costs in a regulatory asset account up to 
the date its rates become effective. PATH requests authorization to amortize the 

'Allegheny Energy I n c ,  116 FERC 7 61,058 (2006) (Allegheny I), order on reh 'g, 
118 FERC 7 61,042 (2007) (Allegheny II), (jointly, Allegheny). 

' The Commission accepted a later section 205 proposal by Allegheny for rate 
recovery of the first portion of this project in Trans-Allegheny Interstate Line Co., 
119FERCn61,219,orderon reh'g, 121 FERC1/61,009(2007)(TrAILCo). 

PATH states that it is not proposing a hypothetical capital structure as part of its 
request for incentives, but rather, as a reasonable approach during the construction phase 
of a start-up company that will facilitate financing and is consistent with Commission 
precedent, citing ITC Holdings Corp., 102 FERC 11 6 1,182, reh 'g denied, 104 FERC 
7 61,033 (2003), order accepting letter agreement, 107 FERC 11 61,077, order on 
compliance addressing accounting,for divestiture and ratenzaking, 107 FERC 1 6  1,089 
(2004), order authorizing disposition and confirming independence, 11 1 FERC 7 61,149 
(2005); Michigan Elec. Transmission Co., 105 FERC 7 61,214 (2003). 
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regulatory asset during the construction period and include the unamortized portion of the 
regulatory asset costs in its rate base.* PATH also seeks permission to accrue Allowance 
for Funds Used During Construction (AFLJDC) on the regulatory asset costs until the 
requested effective date of March 1,2008, to reflect the time value associated with these 
 expenditure^.^ 

10. PATH argues these incentives should be granted because the Commission 
approved incentives in AEP and Alleghefzy. If, however, the Commission reviews the 
Project anew, PATH asserts that it satisfies the requirements of section 219 of the FPA. 
PATH states that it is entitled to a rebuttable presumption regarding its eligibility for 
transmission incentives because the Project has been approved through “a fair and open 
regional planning process”-i.e , the PJM Regional Transmission Expansion Plan 
(RTEP) process. As PATH notes, the Project is a baseline upgrade in P.FM’s 2007 RTEP 
and will relieve overloading on more than 12 locations in PJM’s base case study.” The 
Project will form a high-capacity transmission “backbone” overlaying and strengthening 
the existing system.” 

1 1. PATH hrther explains that the Project’s use of 765 kV lines and twin-circuit 500 
kV lines will improve reliability. For example, the 765 kV portion represents the highest 
voltage class in commercial operation in North America and provides the greatest 
capacity and operating flexibility.” As compared to lower voltage lines, the 765 kV line 

PATH does not present its request to expense and recover pre-commercial costs 
deferred as a regulatory asset as one of its requested transmission rate incentives pursuant 
to Order No. 679. However, this rate proposal achieves the same outcome as the Order 
No. 679 incentive for pre-commercial costs because such costs will be fully amortized 
(expensed) and recovered during the construction of the Project., As explained further in 
this order, this request is akin to the rate incentive for pre-commercial costs and will be 
reviewed under Order No. 679. 

PATH Filing at 15. 

l o  Ex. No. PTH-106 at 1-3. Specifically, PJM has found that construction of the 
Project will relieve overloading at the following facilities: Keystone-Airydale 500 kV 
line, Keystone to Conemaugh 500 kV line, Mt. Storm to Doubs 500 kV line, Airydale to 
Juniata 500 kV line, Prunytown to Mt. Storm 500 kV line, Harrison to Prunytown 500 kV 
line, Lexington to Dooms 500 kV line, Loudoun to Pleasant View 500 kV line, 
Greenland Gap to Meadowbrook 500 kV line, Mt. Storm to Greenland Gap 500 kV line, 
Hosensack to Elroy 500 kV line, and Bath County to Valley 500 kV line. 

I f  Ex. No. PTH-100 at 16, lines 10-16. 

See, e g . ,  US-Canada Power System Outage Task Force, “Final Report on the 
(continued. ..) 
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will be free of thermal overload risk, will experience significantly fewer forced outages, 
and will achieve a transmission line loss profile below 0.75 percent, whereas lower 
voltage lines experience transmission line losses in the three to four percent range. 
PATH also states that the 765 kV line will improve reliability by providing a margin for 
operating uncertainties, which helps to “absorb voltage and current swings and thus serve 
as a barrier to the spread of a ca~cade.”’~ 

12. 
between the Bedington substation and Kemptown, Maryland. PATH states that the use 
of twin-circuits will increase reliability in the event of a single line outage., In addition, 
PATH explains that twin-circuit 500 kV lines between Bedington to Kemptown will 
increase reliability in the event of a single line outage and will eliminate the potential foI 
critical overloading once the project is constructed. ” 

13. Although PATH is not specifically requesting incentives for the use of innovative 
transmission technologies, the petition includes a technology statement as required by 
Order No, 679.15 PATH states that the Project will use “advanced technology,” including 
advanced conductor designs, phase and shield wire transposition, fiber optic shield wires, 
wide-area monitoring and control, remote station equipment diagnostics and security, 
independent phase operation to enhance line reliability, switchable shunt reactors, and a 
large static VAr compensation device. 

PATH also emphasizes the reliability benefits of twin-circuit 500 kV lines 

11 

C. Descrbtion of Formula Rate 

14. PATH states that it has shvctured its formula rate similar to those approved in 
other cases.” PATH explains that the formula rate has (1) a statement of the annual 

August 14,2003 Blackout in the United States and Canada: Causes and 

Recommendations,” at 75, 77 (April 2004) (https://re~oi~s.ener8y.gov/BlackoutFinaI- 
Webndf) (Final Report on 2003 Blackout). 

l3  Id. at 77. 

Ex. No. PTH-100 at 20-21 

l5 Order No. 679, FERC Stats. & Regs. 11 31,222 at P 302; Ex. No. PTH-100 at 30 

l6 The Commission is not viewing PATH’S incentives request as an advanced 
technology incentive request., 

American Transniission Co., 97 FERC 161,139 (2001); International 17 

Transmission Co.., 116 FERC 7 61,036 (2006); Michigan Elec., Transmission Co,, 
(continued.. .) 
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transmission revenue requirement (ATRR) that will be included as Attachment H-19 of 
the P.JM OATT; (2) the cost of service formula itself that provides detailed calculations 
of the annual revenue requirements (including worksheets);” and (3) formula rate 
implementation protocols in Attachment B to the ATRR. 

15, PATH states that the formula rate implementation protocols describe how PATH 
will update the formula each year, what the review procedures will be, and how customer 
challenges will be resolved, and how any changes to the annual rate restatements will be 
implemented. For example, true-up adjustment will be determined in the following 
manner: the actual transmission revenues for the previous year will be compared to the 
net revenue requirement using its FERC Form No. 1 for that same year to determine any 
over or under recovery. Interest on any over or under recovery in the revenue 
requirement will be based on the Commission’s interest rate on refunds. The Net 
Revenue Requirement for transmission services for the following year shall be the sum of 
the projected revenue requirement for the following year and a true-up adjustment for the 
previous year. 

16. PATH states that it will recalculate its ATRR, producing the “Annual Ilpdate” for 
the upcoming rate year, which it will post on the PJM website on or before October 15 of 
each year. In addition, PATH will submit the Annual Update as an informational filing 
with the Commission. Each Annual Update is subject to a review procedure. Parties 
have 150 days after the publication date to review the calculations and notify PATH in 
writing of any challenges, and parties have 120 days to serve reasonable information 
requests on PATH. If any issues cannot be resolved, parties can make a formal challenge 
with the Commission. 

17. 
Formal Challenges related to Material Accounting Changes are not intended to serve as a 
means of pursuing other objections to the Formula Rate. PATH notes that while it 
proposes that the formula rate be populated with FERC Form No. 1 numbers, it does not 
yet have a Form 1 on file. PATH states that therefore, it would be charging customers 
based on estimated costs from the requested March 1,2008 effective date until actual 
Form 1 data is available in 2009, and its formula rate implementation protocols permit a 
true-up, in this case, on May 3 1,2010. PATH states that any resulting over or under 
recoveries for the 2008 rate year would be reflected in customers’ rates in 201 1.’’ The 

PATH’S formula rate implementation protocols also state that “Preliminary or 

113 FERC 7 61,343 (2005); Xcel Energy Sew Inc., 121 FERC 161,284 (2007) (Xcel). 

The formula rate and accompanying worksheets are included as Appendix A to 
the annual transmission revenue requirement in Attachment H-19 

Ex. No. PTH-300 at 6 
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formula rate implementation protocols also provide for the acceleration of crediting of 
any projected over recovery of the 2009 net revenue requirement, at PATH’s election. 

11. 

18. 
2237 (ZOOS), with interventions and comments due on or before January 18,2008. 

19. Timely motions to intervene and notices of intervention were filed by: the 
Maryland Public Service Commission; Exelon Corporation; the Pennsylvania Public 
Utility Commission; Dominion Resources Services, Inc.; the Illinois Commerce 
Commission; Public Service Electric and Gas Company; Blue Ridge Power Agency; PPL 
Electric Utilities Corporation; Pepco Holdings, Inc. and certain of its jurisdictional 
affiliates; North Carolina Electric Membership Corporation; West Virginia Energy IJsers 
Group; Allegheny Electric Cooperative, Inc.; and PJM. In addition, timely comments 
and protests were filed by: American Municipal Power-Ohio, Inc. (AMP-Ohio); Virginia 
State Corporation Commission (Virginia Commission); the North Carolina Agencies;” 
Southern Maryland Electric Cooperative; the Joint Consumer Advocates (JCA);” 
Delaware Municipal Electric Corporation; Old Dominion Electric Cooperative (ODEC); 
and Borough of Chambersburg, Pennsylvania. 

20. On February 4,2008, PATH filed a motion for leave to answer and answer to the 
protests in this proceeding. On February 5,2008, PATH filed an errata to its motion for 
leave to answer and answer to the protests in this proceeding On February 8,2008, JCA 
filed a motion for leave to answer and answer to PATH’s answer. 

21. 

Procedural Historv, Notice of Filings and Responsive Pleadings 

Notice of PATH’s petition was published in the Federal Register, 73 Fed. Reg 

On February 8,2008, Rockland Electric Company filed a late intervention. 

2o The North Carolina Agencies include the North Carolina Utilities Commission, 
Public Staff-North Carolina Utilities Commission, and the Attorney General of North 
Carolina. 

” The JCA include the Pennsylvania Office of Consumer Advocate, the Maryland 
Office of People’s Counsel, the Office of the Ohio Consumers’ Counsel, the New Jersey 
Department of the Public Advocate, Division of Rate Counsel, the West Virginia 
Consumer Advocate Division, the Delaware Division of Public Advocate, and the D.C. 
Office of People’s Counsel. 
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lI1. Discussion 

A. Procedural Matters 

Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,” the 22. 
notice of intervention and timely, unopposed motions to intervene serve to make the 
entities that filed them parties to this proceeding,. Given the early stage of this 
proceeding, the absence of any undue prejudice or delay, and their interest in this 
proceeding, we grant the untimely, unopposed motions to intervene. 

23. 
answer to a protest, unless otherwise permitted by the decisional authority. We will 
accept PATH’S answer because it has provided information that assisted us in our 
decision-making process. However, the JCA’s answer reiterates its earlier protest 
without new information. We are not persuaded to allow the JCA’s answer, and 
accordingly we will reject it. 

Rule 21.3(a) of the Commission’s Rules of Practice and Procedure2’ prohibits an 

B. Discussion of Incentive Rates 

24. In Energy Policy Act of 2005 (EPAct 2005),24 Congress added new section 219 to 
the FPA directing the Commission to establish, by rule, incentive-based rate treatments to 
promote capital investment in transmission infrastructure. The Commission subsequently 
issued Order No. 679, which sets forth processes by which a public utility could seek 
transmission rate incentives pursuant to section 2 19, including the incentives requested 
here by PATH. 

25. 
seeks incentives either ensure reliability or reduce the cost of delivered power by 
reducing transmission congestion.” Also, as part of this demonstration, “. I . section 
219(d) provides that all rates approved under the Rule are subject to the requirements of 
sections 205 and 206 of the FPA, which require that all rates, charges, terms and 
conditions be just and reasonable and not unduly discriminatory or preferential.”25 

Pursuant to section 219, an applicant must show that “the facilities for which it 

’’ 18 C.F.R. [j 385.214 (2007) 

23 Id. [j 385.213(a)(2). 

24 Pub. L. No. 109-58, 119 Stat. 594, section 1241. 

Order No. 679, FERC Stats. & Regs. 1 31,222 at P 8 (citing 16 U.S.C. [j$ 824(d) 
and 824(e)). 
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26. 
demonstrate that there is a nexus between the incentive sought and the investment being 
made. As explained below, we find that PATH has satisfied the requirements for 
incentive rate treatment for the Project and will grant PATH’s requested incentives 
subject to the conditions noted below. 

Finally, in addition to satisfying these section 219 requirements, an applicant must 

1. ROE Adder for RTO Particiwtion 

a. Protests 

27. 
participation. 

No party protested PATH’s requested 50 basis point ROE adder for RTO 

b. Commission Determination 

28. 
upon PATH’s membership application being approved by PJM and its continued 
participation in PJM, and conditioned upon the final ROE being within the zone of 
reasonable returns. As we emphasized in Order No. 679-A, the Commission will 
approve, when ‘ustified, incentives to each transmitting utility that joins a Transmission 
Organization.” The consumer benefits for participating in such an organization, 
including reliable grid operation, are well documented and consistent with section 219. 
PATH’s request for an incentive based on RTO participation is consistent with the 
Commission’s well established policy and will be granted subject to the conditions in this 
order. 

We will grant PATH’s request to increase its ROE by 50-basis points conditioned 

2. Section 219 Requirements 

29. 
order or a section 205 filing to obtain incentive rate treatment for transmission 
infrastructure investment that satisfies the requirements of section 2 19, Le., the applicant 
must demonstrate that the facilities for which it seeks incentives either ensure reliability 
or reduce the cost of delivered power by reducing transmission c~ngestion.’~ An 
applicant will be entitled to a rebuttable presumption under section 219 i f  (i) the 
transmission project results from a fair and open regional planning process that considers 

Order No. 679-A, FERC Stats. & Regs. 7 3 1,236 at P 86. Under Order No. 679, 
a Regional Transmission Organization such as PJM qualifies as a Commission-approved 
Transmission Organization for purposes of eligibility for the Transmission Organization 
incentive. Order No. 679, FERC Stats. &Regs. 7 31,222 at P 328. 

Order No. 679 provides that a public utility may file a petition for declaratory 

27 18 C.F.R. 3 35.35(i). 
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and evaluates projects for reliability and/or congestion and is found to he acceptable to 
the Commission; or (ii) a pr’oject has received construction approval from an appropriate 
state commission or state siting authority.”28 Order No. 679-A also clarifies the 
operation of this rebuttable presumption by noting that the authorities and/or processes on 
which it is based (Le., a regional planning process, a state commission, or siting 
authority) must, in fact, consider whether the project ensures reliability or reduces the 
cost of delivered power by reducing conge~ t ion .~~  

a. Protests 

30. 
219. 

No party questions PATH’S entitlement to a rebuttable presumption under section 

b. Commission Determination 

3 1 I 
eligibility for transmission incentives under section 219. As PATH noted in its filing, the 
Project has been vetted and approved as part of PJM’s 2007 RTEP, which constitutes “a 
fair and open regional planning process.”3o Moreover, there is substantial evidence that 
the Project ensures reliability by substantially reducing overloads on the current system 
and reduces the cost of delivered power by reducing congestion on 12 major 500 kV 
transmission routes in the region. 
first prong of the Commission’s incentives test under section 219. 

We find the Project satisfies the requirements for a rebuttable presumption for 

Accordingly, we find that PATH has satisfied the 

3. The Nexus Requirement on all Incentives, and Section 205 
Requirements on CWm and ROE 

32. 
demonstrate that there is a nexus between the incentive sought and the investment being 
made. The Commission has stated that in evaluating whether an applicant has satisfied 
the required nexus test, the Commission will examine the total package of incentives 
being sought, the interrelationship between any incentives, and how any requested 
incentives address the risks and challenges faced by the applicant in constructing the 

In addition to satisfLing the section 219 requirement, an applicant must 

28 Order No. 679-A, FERC Stats. & Regs. 1 31,236 at P 58 

29 Id. P 49. 

30 Duquesne Light Co., 118 FERC 161,087, at P 62-68 (2007), reh ’gpending 
(Duquesne). 

Ex. No. PTH- 106 at 2 
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project 32 By its terms, this nexus test is fact-specific and requires the Commission to 
review each application on a case-by-case basis.33 Applicants must provide sufficient 
explanation and support to allow the Commission to evaluate the incentives 

33 The Commission also finds that the Project satisfies the nexus requirement for 
each of the incentives as set forth below. PATH is undertaking considerable risk and 
challenges to develop and construct the Project It has demonstrated a nexus between 
those risks and challenges and the incentives that it has requested. Accordingly, we will 
grant those incentives subject to the conditions set forth below 

a. 100 Percent of CWIP 

34. In Order No. 679, the Commission established a policy that allows utilities to 
include, where appropriate, 100 percent of prudently-incurred transmission-related CWIP 
in rate base.34 We noted that this rate treatment will hrther the goals of section 219 by 
providing up-front regulatory certainty, rate stability, and improved cash flow for 
applicants thereby reducing the pressures on their finances caused by investing in 
transmission projects.35 

35. 
transmission-related CWIP prior to the in-service date of the Project. PATH identifies 
the primary benefit of this incentive treatment as the reduced costs to transmission 
customers as a result of the lower cost of debt that the utility can obtain when it includes 
CWIP in rate base.36 

36. PATH explains that the Project is a major undertaking in terms of scope and cost, 
involving construction across two states, multiple siting and permitting approvals, and a 
significant amount of business risk. The Project also has an estimated cost of $1.8 

PATH seeks authorization to place in rate base 100 percent of prudently-incurred 

32 18 C.,F.X 5 35.35(d); Order No. 679, FERC Stats. &Regs. 7 31,222 at P 26. 
See also Order No. 679-A, FERC Stats. & Regs. 7 31,236 at P 21 (“[Tlhe incentive(s) 
sought must be tailored to address the demonstrable risks and challenges faced by the 
applicant in undertaking the project.”). 

33 See Order No. 679, FERC Stats. & Regs. 7 3 1,222 at P 18 

34 Id. P 29, 117 

351d, P 115 

36 Dr. Joensen’s Testimony, Exhibit No. PTH-200 at 18 
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bi l l i~n.~’  PATH further notes the increased financial risk of the Project due to its long 
construction time. as the nroiected comnletion date is in 2012. For. all these reasnns 
PATH states: “It is essential, therefore . . . for the PATH project . . ., to induce the capital 
markets to participate in the PATH project, and to do so on terms that will be most 
beneficial to those assigned cost responsibility for the project.”38 

37. 
lenders, does not have an established credit rating or a debt repayment or earnings 
history.39 Financing for start-ups, then, is available based largely on projections of cash 

Moreover, PATH argues that including 100 percent of CWIP in rate base 
provides benefits to ratepayers and does not change the net present value to shareholders 
of the cash flow.4’ 

PATH points out that a start-up company, from the perspective of investors and 

i. Protests 

38. 
individual incentive, they do take issue with the amount of CWIP to be included in the 
formula. These issues will be addressed in the Formula Rates and Estimated Inputs 
section of this order. 

While protesters do not contest the inclusion of CWIP in the formula as an 

ii. Commission Determination 

39. PATH explains that the Project is a major undertaking in terms of scope and cost, 
involving construction across two states, multiple siting and permitting approvals, and a 
significant amount of business risk. The Project has an estimated cost of $1 “8 billion and 
has a long construction time of approximately five years.42 PATH also faces risks as a 
start-up company. PATH notes that start-up companies do not have established credit 
ratings, debt repayment history, or earnings history; thus, financing for start-ups is largely 
influenced by a company’s cash flow.43 

37 PATH Filing at 12. 

Ex No PTH-200 at 28 

39 Id. at 23. 

40 Id at 25 

4’ Id. at 24. 

42 PATH Filing at 12. 

43 Ex. No. PTH-200 at 2.3. 25 
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40. Consistent with Order No. 679, we find that authorizing 100 percent of CWIP 
would enhance PATH’S cash flow, reduce interest expense, assist with financing, and 
, , l l ~ k u v ~  L U V C W ~ C  i u u s  uscu uy iaitng agencies IO aetermlne crenit quality by replaclng 
non-cash AFUDC with cash earnings. Considering the size, scope, and construction lead 
time of the Project, we find that authorization of the CWIP incentive is appropriate to 
assist in the construction of this new transmission facility. 

41. This notion is especially true given PATH’s status as a start-up company. Cash 
flow projections provided in Exhibit PTH-201 indicate that PATH expects revenues from 
CWIP recovery to total over $430 million during the construction period from 2008 to 
2012, The Commission believes this substantial increase in cash flow will greatly assist 
PATH’s ability to obtain financing for the Project. 

42. We also find that CWIP will result in better rate stability for customers. As we 
have explained before, when certain large scale transmission projects come on line there 
is a risk that consumers may experience “rate shock” if CWIP is not permitted in rate 
base.44 By allowing CWIP for the Project, the rate impact of the Project can be spread 
over the entire construction period and will help consumers avoid a return on and of 
capitalized AFUDC.45 

43. 
18 C.F.R. 3 35..25, PATH has an obligation to propose accounting procedures that ensure 
that customers will not be charged for both capitalized AFIJDC and corresponding 
amounts of CWIP in rate base. PATH proposes to fulfill these requirements in Exhibit 
No. PTH-500., PATH proposes to use a software program to maintain its accounting 
records for electric plant assets during construction and when the project is placed in 
service. Further, it states that this system can calculate and capitalize AFUDC based on 
specific work orders, and all work orders for construction of the Project will be identified 
to ensure that no AFUDC is calculated on their balances.46 The Commission finds that 
these procedures are sufficient. 

Finally, consistent with the section 205 requirements for CWIP as required by 

44See, e.g.,AEP, 116FERC~61,059 atP59,orderonrehg,  118FERCn61,041 
at P 27. 

45 Id 

46 See PATH Filing, Appendix H at 4-5. See also Ex. No. PTH-500. 
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b. Abandonment Costs 

1. Protests 

44. 
abandonment incentive, no party protests the abandonment incentive individually 

While several protesters argue the combination of incentives inclusive of the 

i i .  Commission Determination 

45. In Order No. 679, we found that this incentive is an effective means to encourage 
transmission development by reducing the risk of non-recovery of ~ o s t s . ~ '  We will grant 
PATH's request for recovery of 100 percent of prudently-incurred costs associated with 
abandonment of the Project, provided that the abandonment is a result of factors beyond 
the control of PATH, which must be demonstrated in a subsequent section 205 filing for 
recovery of abandoned plant.48 

46, 
the recovery of prudently-incurred costs associated with abandoned transmission projects 
and its planned investment. These risks are especially significant for large scale projects, 
like the Project, that require multistate and federal approvals prior to completion. 
Granting PATH's request for an abandonment incentive will help to ameliorate these 
risks and help ensure the completion of the Project. 

47. The Commission will not determine the justness and reasonableness of PATH's 
abandoned plant recovery, if any, until PATH seeks such recovery in a section 205 filing. 
Order No. 679 specifically reserves the prudence determination for the later section 205 
filing which every utility is required to make if it seeks abandonment recovery.49 At this 
stage of the proceeding, we are granting this incentive, subject to PATH making the 
appropriate demonstration in a future section 205 filing. 

We find that PATH has shown, consistent with Order No., 679, a nexus between 

C. Pre-Commercial Costs 

1. Protests 

48. 
development @e-commercial] costs over 60 months. AMP-Ohio states that PATH fails 

AMP-Ohio argues that PATH does not justify its proposal to amortize 

47 Order No 679, FERC Stats & Regs. 7 3 1,222 at P 163 

48 Id P 165-66 

49 Order No 679, FERC Stats. & Regs 1 3 1,222 at P 165-66. 
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to explain why these costs should not be amortized over the depreciable life of the asset, 
consistent with traditional treatment of these types of costs. 

ii. Commission Determination 

49. Like CWIP, in Order No 679, the Commission permitted public utilities to 
expense prudently incurred pre-commercial costs to provide up-front regulatory certainty, 
rate stability, and improved cash flow for  applicant^.^' Although PATH states that it is 
not requesting this incentive rate treatment for pre-commercial costs, PATH is attempting 
to recover such costs by deferring them as a regulatory asset and amortizing it during the 
construction period of the Project. 

SO. PATH’s proposed recovery of pre-commercial costs, like the rate incentive for 
pre-commercial costs in Order No, 679, is different from the Commission’s traditional 
accounting and ratemaking treatment for pre-commercial costs. Traditionally, pre- 
commercial costs are deferred until construction of the project begins.51 Once 
construction of the project commences, the pre-commercial costs are transferred to 
Account 107, ’’ accrue AFUDC, and provide no cash flow during the construction period. 
Here, PATH proposes a mechanism where the pre-commercial costs are expensed 
through amortization and recovered in its formula rate during the construction period, 
providing the same effect as the rate incentive for pre-commercial costs in Order No. 679. 
Accordingly, we will review PATH’s request to recover these costs as a request for 
incentives under Order No, 679.,53 

51, 
costs to be expensed, rather than capitalized, are the preliminary survey and investigation 
(PSI) costs in Account 183. The Commission also noted that it will entertain proposals to 
expense other types of costs for consideration on a case-by-case basis. 

5 2 .  PATH generally proposes to amortize (expense) deferred PSI costs and PATH 
start-up and business administration costs during the construction period., Contrary to 
AMP-Ohio’s assertion, we find that authorizing the expense and recovery of these 

In Order No. 679, the Commission stated the types ofpre-commercial operations 

50 Id. P 11.5 

51 For example, expenditures for preliminary surveys, plans, and investigations 
made for the purpose of determining the feasibility of utility projects under contemplation 
are deferred in Account 183 until construction of the project begins. 

52 Account 107, Construction Work in Progress - Electric 

53 Order No, 679, FERC Stats, & Regs. 1 3 1,222 at P 1 15, 122 



Docket No. ER08-386-000 

Attachment to Response to PSC -2 Question No. 19(c) 
Page 16 of 52 

Avera - 16-  

deferred pre-commercial costs would enhance PATH’s cash flow during the construction 
period, reduce interest expense, assist with financing, and improve coverage ratios used 
by rating agencies to determine credit quality. Further, considering the size, scope, and 
construction lead time of the Project, we find that this incentive will assist in the 
construction of this new transmission facility Accordingly, we conditionally grant 
PATH an incentive to recover its pre-commercial costs related to the construction of the 
Project. 

d. Hypothetical Capital Structure 

1. Protests 

53. 
structure and PATH’s requested ROE incentive, no party protested the hypothetical 
capital structure as a stand-alone incentive. 

While several protesters argue the combination of the hypothetical capital 

ii. Commission Determination 

54. As stated in Order No. 679, use of hypothetical capital structures “can be an 
appropriate ratemaking tool for fostering new transmission in certain relatively narrow 
cir~umstances.”~~ The Commission found, however, that adoption of such a hypothetical 
capital structure would require a demonstration of the required nexus between the need 
for a hypothetical capital structure and the proposed investment project.55 While PATH 
does not request the use of the hypothetical capital structure as a formal incentive, the 
Commission has an obligation to determine whether the nexus has been satisfied under 
Order No. 679, We believe that PATH has met that burden in this case. 

55. 
lower debt costs for the company, while also permitting it to vary its financing vehicles to 
the needs of the construction process, including such issues as timing of expenditures, 
regulatory developments, and changes in financial market conditions. Moreover, we find 
that the use of a hypothetical capital structure of 50 percent debt and 50 percent equity 
during the Project’s construction period is a pragmatic approach to address PATH’s 
fluctuating capital structure.56 

PATH has sufficiently demonstrated that permitting this treatment will result in 

54 Order No. 679-A, FERC Stats. & Regs. 7 3 1,236 at P 93 

55 Id. 

56 See TrAILGo, 119 FERCY 61,219 at P 74-76 
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56. Upon completion of the Project, the Commission directs PATH to adopt a capital 
structure based upon its actual financing presented in its Form No. 1, consistent with 
Commission precedent for PJM Transmission Owners with formula rates ” PATH does 
not provide a sufficient nexus for the use of a hypothetical capital structure once the 
Project financing is completed or the need for flexibility when construction is completed 

e. ROE Incentives 

57. As noted earlier, in Order No. 679-A, the Commission clarified that its nexus test 
is met when an applicant demonstrates that the total package of incentives requested is 
“tailored to address the demonstrable risks or challenges faced by the appli~ant.”~’ The 
Commission noted that this nexus test is fact-specific and requires the Commission to 
review each application on a case-by-case basis. 

58. 
noted that in evaluating whether the total package of incentives requested is “tailored to 
address the demonstrable risks or challenges faced by the applicant,” the question of 
whether a project is routine is probative.59 The Commission elaborated on how it will 
evaluate projects to determine whether they are routine and the effect this evaluation has 
on an applicant’s request for incentives.60 The Commission stated that: (1) it will 

The Commission recently provided clarification on the nexus test. Specifically, it 

57 All of the PJM transmission owners with this type of formula rate calculate their 
capital structures based upon actual data in their FERC Form No 1. See Atlantic City 
Electric Company, Baltimore Gas & Electric Company, Delmarva Power & Light 
Company, Potomac Electric Power Company, Commonwealth Edison Company, and 
UGI Utilities, as filed in their formula rates under the PJM OATT, FERC Electric Tariff, 
Sixth Rev. Vol. No. 1, Att. H-1, H-2, H-3, H-9, H-13 and H - K ,  respectively.. 

” Order No. 679-A, FERC Stats. & Regs. 7 31,236 at P 40. 

59 Baltimore Gus & Elec Co., 120 FERC 761,084, at P 48 (2007) (BG&E). 

6o In that respect, the Commission explained its determinations regarding routine 
investments in Order Nos. 679 and 679-A: 

[W]e held in Order No. 679 that routine investments “may not always 
qualify” for incentives. However, we did not find that they would never 
qualify. Similarly, in Order No. 679-A, we held that projects with “special 
risks and challenges” present “the most compelling case” for incentives, but 
did not hold they are the only projects that can qualify for incentives. 
Second, we held that routine investments “to meet existing reliability 
standards” may not always qualify for incentives. However, we did not 
hold that, if a project’s primary or sole purpose is to maintain reliability, it 

(continued. ,.) 
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consider all relevant factors presented by the applicant to determine whether or not a 
project is routine;61 and (2) applicants must provide detailed factual information in 
support of the factors they rely upon.6Z Additionally, the Commission clarified that 
“when an applicant has adequately demonstrated that the project for which it requests an 
incentive is not routine, that applicant has, for purposes of the nexus test, shown that the 
project faces risks and challenges that merit an in~ent ive .”~~ Finally, the Commission 
stated that if it determines that a project is routine, an applicant is not foreclosed from the 
requested incentive; it may show that its project faces risks and challenges or provides 
sufficient benefits to warrant incentive rate treatment.64 

i. PATH’S ROE Request 

59. 
in the alternative, approval of a 150 basis point adder (in addition to the 50 basis point 
adder for RTO participation) to result in an overall ROE of 14.3 percent. 

60. 
necessary to address the following risks: (1) the large size of the financial investment; 

In its filing, PATH seeks an ROE at the high end of the zone of reasonableness or, 

With respect to the nexus requirement, PATH states that an incentive ROE is 

should not be eligible for incentives. Indeed, to do so would have been to 
disregard the plain language of section 21 9, which required the 
Commission to adopt a rule that “promote[s] reliable and economically 
efficient transmission and generation of electricity by promoting capital 
investment in the enlargement, improvement, maintenance, and operation 
of all facilities for the transmission of electric energy in interstate 
commerce ” 

Id. P 5 1 (footnotes omitted). 

6’ These factors include, but are not limited to: (1) the scope of the project ( e g . ,  
dollar investment, increase in transfer capability, involvement of multiple entities or 
jurisdictions, size, effect on region); (2) the effect of the project (e.g. ,  improving 
reliability or reducing congestion costs); and (3) the challenges or risks faced by the 
project (e.g. ,  siting, internal competition for financing with other projects, long lead 
times, regulatory and political risks, specific financing challenges, other impediments). 
Id. P 52. 

See id. P 53 

63  id^ P 54 

64 Id. P 55. 
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(2) the need for coordination between Allegheny and AEP over two service territories; 
(3) regulatory risks; (4) the need to attract investment; (5) the need for siting approval in 
two states; and (6) the fact that PJM has established an aggressive timetable for the 
Project to be placed into service. PATH explains the risks involved with siting given the 
size of this Project, by referencing AEP's Jacksons Ferry-Wyoming 765 kV transmission 
line, located in Virginia and West Virginia spanning 90 miles. PATH states that for 
AEP's Jacksons Ferry-Wyoming 765 kV transmission line, the siting alone took 13 years 
and cost $50 million out of the total $306 million cost, involving two state commissions 
and five federal agencies.65 

61. PATH provides a discounted cash flow analysis (DCF) using a single step constant 
growth rate calculation, and a proxy group of northeast utilities, to result in a range of 
reasonable retums of 7.9 percent to 1 6 7  percent, with a midpoint of 12.3 percent. PATH 
states that based on its DCF, its requested ROE is within the range of reasonable returns 
and therefore, just and reasonable.66 

62. PATH proposes a proxy group of 15 transmission owners with publicly-traded 
stock in the Northeast, 67 consistent with the approach approved in Opinion No. 489.68 
PATH states that this 15 company proxy group was a result of eliminating utilities that: 
(1) do not pay common dividends; (2) for which no International Brokers Estimation 

65 Ex. No. PTH-100 at 34 

66 Ex. No. PTH-400. 

67 These 15 companies are: American Electric Power Co., Central Vermont Puhlic 
Service, Consolidated Edison, Inc., Constellation Energy Group, Dominion Resources, 
DPL, Inc., Exelon Corporation, FirstEnergy Corporation, FPL Group, Inc., Northeast 
Utilities, NSTAR, Pepco Holdings, Inc., PPL Corporation, Public Service Enterprise 
Group, and UIL Holdings. 

The Commission authorized the establishment of IS0 New England as an RTO, 
and permitted certain ROE incentives in a series of orders issued effective as of the date 
of RTO operations. See IS0 New England, Inc., 106 FERC fi 61,280, at P 249 (RTO 
Order), order on reh 'g and compliance, 109 FERC 7 61,147 (2004) (RTO Rehearing 
Order) (granting the RTO operations effective date of February 1,2005), order on reh 'g 
and compliance, 1 10 FERC 7 61,111 (February 10, 200.f Order), order on reh 'g and 
compliance, 110 FERC 7 61,335 (2005) (March 24, 200.5 Order), order on rek 'g, 
1 11 FERC fi 61,344 (2005) (June 2, 2005 Order), Bangor Hydro-Electric Co , 11 1 FERC 
fi 63,048 (2005) (Initial Decision), Bangor Hydro-Electric Co,., Opinion No, 489, 
117 FERC fi 61,129 (2006) (Opinion No. 489), reh 'gpending. 
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System International, Inc. (IBES) or Value Line data was available, (3) were in the 
process of merger  proceeding^;^^ and (4) have primary business operations as natural gas 
pipelines 70 

63., 
Bluefield Water W o k s  & Improvement Co v Public Sew. Coninz 51 of West Virginia 71 

and FPC v., Hope Natural Gas Co., 
investment risk.” PATH states that “expanding the proxy group to include utilities 
operating in adjacent Transmission Organizations and facing similar circumstances helps 
to avoid regional discriminations with no underlying economic justification, and provides 
greater assurance that the resulting ROES will further the policy goals of this Commission 
and the Congress.”74 

64. 
community and referenced by investors as an objective measure of risk, noting that the 
Commission relied on corporate credit ratings as the “single defining risk indicator” in its 
decision to establish an allowed ROE above the midpoint of the zone of reasonableness in 
Opinion NO, 4 4 , ~ ~ ~  

65. PATH states that the salient criteria in establishing a meaningful proxy group to 
estimate investor’s required return is comparable risk within the proxy gToup, under the 
regulatory standards of Hope and Bluefield, Relying on the published corporate credit 

Further, PATH explains that to be consistent with the Supreme Court’s findings in 

72 . its DCF analysis incorporated the measures of 

PATH explains that corporate credit ratings are widely cited in the investment 

69 In Ex. No. PTH-400 at 30, PATH states that it eliminated Energy East 
Corporation %om the proxy group because it has agreed to be acquired.. 

’O Id at 30. PATH states that it excluded UGI Corporation consistent with the 
Commission’s findings in Opinion No. 489, 117 FERC 161,129 at P 37, gven its 
primary status as a natural gas company. 

71 262 U, S. 679 (1 923) (Bluefield) 

’* 320 U.S. 591 (1944) (Hope). 

73 Ex. No. PTH-400 at 6,36. Specifically, PATH has chosen Standard and Poor’s 
(S&P) carporate credit ratings, Value Line’s Safety Rankings, and Financial Strength 
Rating as the objective measures of risk in developing its proxy group. 

Id., at 34. 74 

Southern California Edisoii Co., 92 FERC 7 61,070, at 61,264 (2000) (Opinion 
No 445). 
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ratings of its parent companies; AEP (BBB) and Allegheny (BBB-), and relying on 
additional investment risk criteria,76 PATH states that its proxy group is consistent with 
this standard.77 

ii. Protests 

66. 
incentives AEP and Allegheny and that the risks to PATH have, as a result, been reduced, 
Specifically, the sum of the proposed costs of the two earlier projects is more than twice 
the cost of the current Project and would have taken twice as long to complete, according 
to JCA. Therefore, JCA requests that there should either he no additional ROE incentive 
allowed beyond the SO basis point RTO membership incentive, or the requested 150 basis 
points should he greatly reduced and the exact number should he determined at an 
evidentiary hearing. 

67. AMP-Ohio questions the need for such a high ROE since AEP has “double- 
leveraged” PATH and will he receiving a higher return based on this business structure.78 

68. Protesters state that PATH’s general discussions of risk do not support a finding 
that any particular ROE is required, let alone an ROE of 14.3 percent. Protesters state 
that for example, while PATH cites to the “sheer size” of the Project, it does not discuss 
the size of the Project in relative terms compared to the existing transmission rate base of 
AEP or Allegheny .79 

69. 
considerations showing that a lower ROE would he sufficient. First, protesters state that 
the fact that two large experienced companies are partnering on the Project ameliorates 
the risks of the Project and facilitates the best practices of each company. Second, 
protesters state that the fact that the Project is intended to go into service relatively 
quickly tends to offset risks. Third, protesters state that both AEP and Allegheny have 
extensive experience with the relevant authorities in each state where the project is to he 
constructed, further mitigating risk. Fourth, protesters state that PATH’s assertion that it 
is exposed to more risk as a start-up company is belied by the fact that both AEP and 

JCA argues that circumstances have materially changed since the granting of 

Protesters state that the risk factors identified by PATH counterbalance 

76 Such as Value Line’s Safety Rankings and Financial Strength Rating 

77 Ex. No PTH-400 at 37 

78 AMP-Ohio Protest at 8 

79 ODEC Protest at 10 (citing Southern California Edisoii Co., 12 1 FERC 
7 61,168, at P 45 (2007)). 
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Allegheny will derive benefits from the corporate structure of the Project. For example, 
while AEP and Allegheny create new entities to file formula rates with multiple 
incentives for new transmission investment, the revenue requirements for their existing 
transmission facilities (which are depreciating each year) are fixed under “stated rates” in 
P.JM and remain insulated from review except through a complaint under section 206 of 
the FPA. 

70., 
from AEP and Allegheny.80 Protesters point out that as a result of this “start-up”, both 
AEP and Allegheny will have an incentive to fund this “equity” infusion with debt at a 
lower cost, while still recovering the higher cost “equity” return on this debt capital from 
ratepayers. ODEC states that this problem is compounded by an ROE incentive. In this 
scenario, when profits from transmission subsidiaries like PATH are transferred to the 
parent company there is a potential that the subsidiary’s equity component (resulting 
from the incentive adders) will end up in the parent company equity on which hrther 
incentive adders may be sought. 

71,. 
incentives when AEP and Allegheny create new entities to file formulary rates with 
multiple incentives for new major transmission investment while the revenue 
requirements for the remainder of their transmission facilities (that are depreciating each 
year) are fixed under zonal rates in PJM.’18’ 

72. 
percent or less of their revenues are derived from regulated electric utility operations.** 

73. 
transmission assets in any of the northeast RTOs may be acceptable for determining an 
allowable ROE for multiple companies, such as the IS0 New England case, that is not 
the objective hem Protesters state that here, the objective is to develop an ROE for a 
single company alone, and therefore the proxy group should be comprised of companies 

Protesters state that the Project will be initially financed through equity infusions 

In addition, JCA argues that it is inappropriate for the Commission “to provide 

Protesters state that PATH uses companies in its proxy group where only 16 

Protesters point out that while PATH’S approach of including companies that own 

ODEC Protest (ciling Ex. No. PTH-200 at 13-14) 

*’ JCA Protest at P 43 

Specifically, ODEC and JCA point to Constellation Energy Group and Exelon 
Corporation. ODEC Protest at 27; SCA Protest at P 48. 



Docket No ER08-386-000 

Attacliment to Response to PSC -2 Question No. 19(c) 
Page 23 of 52 

Avera - 23 - 

who truly are comparable in risk to, and representative of PATH. JCA disagrees with 
Dr. Avera’s rejection of any linkage between a proxy company’s source of revenues, the 
risks related to those sources, and the ultimate returns required by investors. 83 

74. Protesters argue that PATH’s proxy group deviates from the northeast proxy group 
permitted in Opinion No., 489. Protesters state that PATH’s use of three companies in the 
proxy group, Constellation Energy Group, PPL Corporation, and Exelon Corporation, are 
not comparable in risk to PATH, because their high-end growth rates are not sustainable. 
Thus, their inclusion in the proxy group fails the test of economic logic. For example, 
protesters point out that the growth rate for Constellation Energy Group is 16 percent in 
PATH’s proxy group calculation. Protesters state that this is higher than the 13.3 percent 
growth rate that the Commission found unsustainable in the RTO Rehearing Order for 
the New England transmission owner proxy 

75. Protesters state that PATH presents its parent company’s (AEP) zone of 
reasonable returns as 9.3 percent to 9.7 percent, with a midpoint of 9.5 percent. 
Protesters state that PATH does not justify or explain how the use of AEP as its parent 
company would not be an appropriate proxy. Protesters state that significant weight 
should be given to the use of the parent company in the DCF analysis. 

76. 
reasonable retums of 9 7 percent, rather than the midpoint of 12.3 percent as the base 
ROE. Protesters state that in Northwest Pipeline Gorp.,'* the Commission determined 
that the median best represented the central tendency in a skewed distribution and is 
therefore preferable to the midpoint. The Commission stated that since the midpoint is 
the average of the highest and lowest numbers in the group, it is clearly subject to 

Protesters state that the Commission should rely on the median of PATH’s zone of 

83 JCA disagrees, for example, with the inclusion of Exelon Corporation in the 
proxy group, since approximately 50 percent of its revenues are derived from power 
generation. See JCA Protest at P 50. 

In the RTO Rehearing Order, 109 FERCY 61,107 at P 204, the Commission 84 

excluded PPL from the New England transmission owner proxy group prior to setting the 
ROE for hearing because PPL’s growth rates were unsustainable. As part of the 
subsequent hearing proceedings, the Presiding Judge found that PPL’s growth rates had 
decreased to sustainable levels after the RTO Rehearing Order was issued, and therefore 
PPL was no longer an “outlier.” See Initial Decision, I 11 FERC 1 61,048 at P 62. In 
Opinion No. 489, 117 FERC 1 61,129 at P 24-28, the Commission affirmed the Presiding 
Judge’s finding that PPL’s growth rates had decreased to sustainable levels, and 
subsequently included PPL. in the New England transmission owner proxy group. 

85 99 FERC 161,305, at 62,276 (2002). 
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distortion by extremely high or low values. The Commission supported its rationale for 
using the median through statistical texts and concepts that are applicable genericall to 
any numerical distribution, not merely a pipeline DCF-calculated ROE disbibution. 

77. Applying this Commission policy, ODEC provides a DCF analysis of 7.9 percent 
to 14.3 percent, with a midpoint of 11.1 percent, and a median of 9.7 percent. In its DCF 
analysis for PATH, ODEC eliminates both the low-end and high-end returns for several 
companies. ODEC eliminates Dominion Resources, UIL Holdings and Central Vermont 
Public Service as outliers because their low-end DCF is too close to the cost of debt. 
ODEC eliminates Constellation Energy Group and Exelon Corporation because their 
high-end growth rates are not sustainable. ODEC further states that while PATH’s DCF 
lists an IBES growth rate of 12 percent for PPL Corporation, 14 percent is the current 
IBES growth rate for PPL Corporation according to the latest S&P earnings guide. 
ODEC states that the 12 percent is very near, and the 14 percent is above, the 13.3 
percent to he found unsustainable by the Commission in the RTO Rehearing Order. 
Because of this, ODEC eliminates PPL Corp. from its DCF calculation for PATH. 

78. Protesters further question PATH’s inclusion of certain companies based on their 
regional location. For example, AMP-Ohio points out that PATH only used companies 
from New York and New England, but failed to include companies from the Midwest 
ISO. Moreover, JCA takes issue with PATH’s inclusion in the proxy group of companies 
without a direct link to PJM. JCA cites to TrAZLCo to highlight the Commission’s 
finding that the burden should he placed on the applicant to demonstrate why companies 
lacking a direct link to the relevant RTO should be included in the proxy group from 
which the zone of reasonableness for its ROE will he derived. 

79. 
filing, or in the alternative, suspend the ROE and set it for a full evidentiary hearing. 

& 

Protesters request that either the Commission issue a deficiency letter, reject the 

iii. PATH’s Answer 

80. In arguing that it has met the nexus requirement, PATH states that the cash flow 
analysis in Dr. Joenson’s testimony is based on the projected earnings of PATH during 
the construction period and the year when the plant is to go into service and demonstrates 
the need for increased cash flow. Further, PATH argues that while protesters criticize 
Dr. Joenson’s cash flow analysis for not preparing sensitivity analyses to determine 
whether ROE levels other than the one requested would produce satisfactory coverage 
ratios, the protests ignore the other two independent bases of support for the requested 
14.3 percent ROE. Specifically, PATH asserts the other two forms of support were: 

86 ODEC explains in more detail the skewed effect of PATH’s proxy group 
distribution by its use of the midpoint. ODEC Protest at 32. 
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(1) the analyses presented by Dr. Joenson and Dr. Avera of the Project’s risk and the 
nexus to the requested 150 basis point incentive adder, in light of the Commission 
precedent discussed in this testimony as will as in the filing’s transmittal letter; and 
(2) the DCF analysis presented by Dr. Avera. PATH states that the absence of a 
sensitivity analysis does not detract from the basic conclusion that PATH has supported 
its request for a 14.3 percent incentive-based ROE, or, alternatively, a 150 basis point 
adder to the base ROE determined at hearing. 

81. PATH states that protesters incorrectly assert that Dr. Joenson should have used 
the S&P’s risk profiles of American Transmission Company and ITC Holdings 
Corporation in development of his coverage ratio, stating that these companies are not 
comparable to PATH because they hold operating assets that generate substantial cash 
flow, whereas PATH is a start-up company with no operating assets. PATH states that it 
has a greater degree of risk and is appropriately classified with companies with higher 
business risk profiles. Further, PATH states that ODEC’s calculation of cash flows, in 
developing a coverage ratio analysis87 are inconsistent with how the financial community 
calculates coverage ratio analyses and provide no meaningful information. 

82. PATH avers that while it does not seek authorization of an incentive-based ROE 
adder specific to advanced technologies involved in the PATH project, it urges the 
Commission to consider the unchallenged support provided in the rate filings as part of 
its evaluation of the requested 150 basis point adder and/or PATH’S requested incentive 
ROE of 14.3 percent. 

83 
ROE incentive: the analysis of r.isks in light of Commission precedent on the ROE 
incentive, the DCF analysis demonstrating the resulting ROE within the range of 
reasonable returns, and the cash flow analysis demonstrating the need for increased cash 
flow. PATH states that its demonstrations amply support the need for, and the justness 
and reasonableness of, the requested ROE incentives. PATH argues that the Commission 
has already found that all baseline projects within the P.JM RTEP are, by definition, non- 
routine, and therefore worthy of incentives.” PATH states that consistent with prior 
orders granting incentives, the Commission should grant the incentives here. 

84. PATH slates that it developed its proxy group consistent with the Commission’s 
direction in Opinion No. 489 and Duquesne using utilities “with a direct correlation to 

PATH states that it provided three independent bases to support the requested 

87 Specifically, Earnings Before Interest and TaxedInterest ratios 

‘’ PATH Answer at 6 (citingBG&E, 120 FERC 161,084 at P 54, 58; 
Commonwealth Edison Co., 119 FERC 1 61,238, order on reh 2 122 FERC 161,037, at 
P 27 (2008)). 
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PJM or to the broader markets with which PJM  interact^."^' PATH states that after 
applying the Commission’s one-step DCF model to the Northeast transmission owner 
proxy group, the resulting cost of equity estimates ranged from a low of 1.4 percent to a 
high of 2 1,1 percent. PATH states that it then applied the same tests of economic logic 
adopted by the Commission in several prior cases, eliminating low-end estimates (i.,e , 
those that are essentially equal to or below the yield offered by senior long-term debt) 
and extreme high-end outliers that fail the fundamental tests of economic 10gic.’~ 

85. PATH states that protesters err in stating that Commission policy requires PATH 
to remove utilities from its proxy group that rely upon non-transmission sources of 
revenues. PATH states that the Commission has rejected this argument on multiple 
occasions, specifically, in Midwest IS0  I, the Commission concluded that “[wle are 
unpersuaded I I that transmission investments are less risky than the other investments of 
the Midwest IS0 TO proxy companie~.”~’ PATH states that similarly, in Opinion 
No. 489, the Commission upheld this position, rejecting arguments that PPL Corporation 
and Exelon Corporation should be removed from the northeast utility company proxy 
group, because these utilities “provide a sufficiently representative universe of companies 
for calculating an ROE in this case I “lrg2 despite their non-transmission, non-regulated 
branches of operations. 

86. PATH states that protesters err in their assertion that its DCF is flawed because it 
did not eliminate both the low-end and the high-end results for a company when one of 
these results defied economic logic, PATH states that the protesters mischaracterize the 
Opinion No. 489 proceedings. PATH states that the Commission did not require that 
low-end and high-end results for a company should be eliminated when one of these 
results defied economic logic, but rather, the Commission was responding to protests 
requesting that UIL Corporation’s high-end estimate should be substituted for its illogical 
low-end value to establish the bottom of the zone of reasonableness. PATH argues that 
the Presiding Judge and the Commission rejected this approach as counter to the 
Commission’s accepted DCF method, which requires a separate low and high estimate 

89 Duquesne, 1 18 FERC 7 61,087 at P 73 

’’ PATH Answer at 8 (citations omitted) 

91 Midwest Indep Transmission Sys. Operator, Inc., 100 FERC 761,292, at P 12 
(2002) (Midwest IS0  I), order den,ying reh g,  Midwest Indep., Transmission Sys. 
Operator, Inc., 102 FERC 7 61,143 (2003) (Midwest I S 0  IT), on voluntary remand, 
106 FERC 7 61,302 (2004) (Midwest I S 0  IU), a f d ,  Public Sew. Coinm ’11 oJKentucky v 
FERC, 397 F.3d 1004 (D.C. Cir. 2005). 

92 Opinion No. 489, 117 FERC 7 61,129 at P 8. 
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for proxy firms. As the Commission concluded, “we agree with the presiding judge that 
having excluded UIL’s low-end ROE, it would have been improper to then use UIL’s 
high end ROE to establish the low-end ROE for the proxy 
contrary to protesters’ contention, this does not require that bofh the low-end and the 
high-end estimates must be excluded if one is found to be illogical, only that they cannot 
be substituted for one another, 

87. PATH states that protesters misrepresent the Commission’s prior findings, 
contending that the Commission found that the median should be used rather than the 
midpoint. PATH states that this is incorrect. PATH argues that in Midwesf I S 0  III, the 
Commission emphasized that the objective of its discussion was not to make any generic 
determination that would apply to other proceedings. PATH cites to Midwesl I S 0  III at 
P 9-10, which states: 

PATH states that 

As an initial matter, we emphasize that the primary question to be 
considered here is not what constitutes the best overall method for 
determining ROE generically (i .e. ,  the midpoint versus the median or 
mean); it is whether the use of the midpoint is most appropriate in this 
case.94 

88. 
whatsoever that would reverse its clear preference for the midpoint in evaluating the ROE 
for individual electric utilities. 

PATH states that contrary to ODEC’s assertion, the Commission made no finding 

iv. Commission Determination 

89. Since we have found that that the Project here satisfies the requirements of section 
219, we are tasked with two remaining determinations on the ROE incentive; whether 
this incentive meets the nexus test, and whether this incentive fulfills the requirements of 
section 205. 

90. 
zone of reasonableness 

91. 
has far-reaching scope and regional benefits as a backbone transmission project that will 
relieve transmission constraints along a critical mid-Atlantic corridor It also faces 

We find that the Project satisfies the nexus test for an ROE in the high end of the 

First, we note that the Project is a baseline project in PJM’s RTEP. The Project 

93 PATH Answer at P 13 (cifiiig Opinion No. 489, 117 FERC 1 61,129 at P 54). 

94 PATH Filing at 14. 
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significant risks related to the magnitude ofthe financial investment required95 and the 
involvement of multiple entities and ju~isdictions.~~ As described by PATH, the Project 
also faces significant siting issues such as the difficulty in obtaining timely approvals in 
various locations, which can be both protracted and challenging. PATH emphasizes that 
the Project requires the balancing of competing interests by state siting agencies.97 The 
Project also presents a lead time which presents financial risks because a significant time 
period may pass before any costs are recovered and the extended time period ex oses the 
Project potentially to additional regulatory, siting, cost increase, and other risks. 
Additionally, in undertaking this significant capital-intensive project, PATH’s ability to 
secure financing for transmission projects may be impacted as its borrowing needs 
increase overall. We find here that granting the ROE incentive conditioned on our 
section 205 determinations below, will encourage investment in a transmission project 
with substantial risks. 

92. 
resulting ROE is unjust and unreasonable. 

93. 
several protesters in this proceeding. The Supreme Court has provided guidance in two 
often cited decisions regarding the range of allowed returns that may be permitted in a 
particular case. In Bhefeld, the Court stated that the approved return should be 
“reasonably sufficient to assure confidence in the financial soundness of the utility, and 
should be adequate, under efficient and economical management, to maintain and support 
its credit, and enable it to raise the money necessary for the proper discharge of its public 
duties.”99 In Hope, the Court provided additional guidance on this issue: 

!8 

We turn to PATH’s section 205 demonstration, and protesters’ assertions that the 

A number of adjustments to PATH’S proposed proxy group were proposed by 

From the investor or company point of view, it is important that 
there be enough revenue not only for operating expenses but also for 
the capital costs of the business. These include service on the debt 
and dividends on the stock. By that standard the return to the equity 
owner should be commensurate with returns on investments in other 

95 The Project is estimated to cost $1.8 billion. See PATH Filing at 12; Ex. 
No. PTH-100 at 15. 

96 EX. NO. PTH-100 at 33-34 

97 Id, 

98 Id. 

99 262 U.S. at 693. 
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enterprises having corresponding risks. The return, moreover, 
should be sufficient to assure confidence in the financial inte ity of 
the enterprise, so as to maintain its credit and attract capital. 

As both PATH and the protesters point out, the Commission has provided 

1E 
94, 
additional guidance on the development of a proxy group in Opil7~0lZ No 44.5, Opinion 
No. 489, and the Midwest I S 0  series of orders. In Midwest IS0  I ,  the Commission 
accepted a proxy group of Midwest IS0 transmission owners, in setting an ROE 
applicable to the participating transmission owners in the Midwest Independent 
Transmission System Operator, Inc. (Midwest ISO).”’ In Opinion No. 489, the 
Commission utilized a 10-company proxy group made up of northeast utility companies, 
Le.,, transmission owning entities doing business in the RTO at issue (IS0 New England, 
Inc. (ISO-NE)), as well as in the broader, but interrelated RTO markets operated by PJM 
and the New York Independent System Operator, Inc. (New York ISO). 

95. 
interrelated RTO markets operated by PJM, ISO-NE and the New York IS0 to begin its 
DCF analysis. PATH then applied the following screening criteria, consistent with this 
Commission precedent, as part of its analysis by excluding: (1) those utilities that are not 
currently paying cash dividends; (2) utilities that have announced a merger during the 
six-month period used to calculate the dividend yields; (3) utilities primarily operating as 
natural gas companies; and (4) utilities that do not have both an IBES growth rate and 
Value Line data. 

9 6  
group does not sufficiently screen for risk because it includes various companies in its 
proxy group whose corporate credit ratings are not comparable. Further, PATH has not 
sufficiently screened its proxy group for unsustainable growth rates. Finally, PATH has 
excluded certain low-end utilities’ returns inconsistent with the Commission’s policy on 
electric utilities. Therefore, PATH’s final proxy group, as proposed, is unjust and 
unreasonable. 

97. We agree with protesters that we must consider the proxy group consistent with 
Hope, i.e.,, whether the proxy group is composed of companies with comparable risk to 
that of PATH. It is reasonable to use the proxy companies’ corporate credit rating as a 
good measure of investment risk, since this rating considers both the financial risk and 
the business risk of the company 

We find that PATH used the appropriate initial proxy group of entities within the 

However, while PATH states that it did apply a screen for risk, PATH’s proxy 

320 U.S. at 603. 

’” See Midwest I S 0  I, 100 FERC 7 61,292 at P 32 
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98. As PATH notes, its parent companies’ corporate credit ratings are BBB- 
(Allegheny) and BBB (AEP).”’ We will apply the following additional screening 
criteria to PATH’S proxy group presented in Ex. No. PTH-402, consistent with 
Commission precedent: (1) corporate credit ratings of BBB- to BBB+ or the equivalent 
Moody’s rating;”’ (2) elimination of companies with unsustainable growth rates; I O 4  and 
(3) exclusion of companies whose low-end return is at or below the cost of debt. ‘Os 

99., Based on this, we exclude Dominion Resources, Consolidated Edison, NSTAR, 
and FPL Group, Inc from the proxy group, because their corporate credit ratings are not 
within the “comparable risk” band outlined in Opinion No, 44.5 and as detailed above 

100. We agree with protesters that the inclusion ofPS Enterprise Group and 
Constellation Energy Group in this proxy group is inappropriate, consistent with the 
Commission’s findings in the RTO Rehearing Order IO6 In that proceeding, we outlined 
that a 13,3 percent growth rate is not a sustainable growth rate over time and therefore 
does not meet threshold tests of economic logic. These companies’ growth rates exceed 
that threshold established in the RTO Rehearing Order IO7 We disagree with protesters 
that PPL should be eliminated from the proxy group because of its growth rate. Based on 
the August 31 and September 28,2007 data using Value Line and IBES,”’ PPL has a 
growth rate of 8 to 12 percent. While protesters rely upon the August 3 1 and 
September 28,2007 data to support their own DCF analysis, they inexplicably recalculate 
PPL’s growth rates using data from an entirely different time period. 

lo* Ex. No, PTH-400 at 37 

IO3 Opinion No. 445, 92 FERC 7 61,070 at 61,264 (advocating the use of a proxy 

IO4 I S 0  New England, Inc., 109 FERC 7 61,147, at P 205 (2004) 

IO5 Opinion No, 44.5,92 FERC 1 61,070 at 61,266; Opinion No 489, 11 7 FERC 

lo‘ 109 FERCY 61,147 at P 205. 

IO7 Specifically, Ex. No. PTH-402 lists Constellation Energy Group’s growth rate 

group of utilities with comparable bond ratings). 

7 61,129 at P 54-60. 

as 16 percent, Exelon Corporation’s growth rate is 14 percent, and PS Enterprise Group’s 
growth rate is 18 percent. 

IO8 Ex. No. PTH-402. 
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101. 
ROE is lower than its own cost of debt should not be included in the proxy group. 
While Opinion No, 44.5 did not establish a bright line regarding how much of a rate 
differential would support the inclusion or exclusion of a company from the proxy group, 
Opinion No 489 established that such a determination would be made specific to the 
facts of each case. Here, PATH proposes to exclude one component of UIL. Holdings, 
but not the other. Specifically, PATH proposes to exclude the low-end return of 6.7 
percent of UIL Holdings, but leave in UIL, Holdings high.-end return of 16 percent. As a 
preliminary matter, removing only the low-end return of a single company included in a 
proxy group, but leaving in its high-end return could impose a bias resulting in a higher 
ROE, since the midpoint of any zone of reasonable returns is determined by using only 
the low-end and the high-end returns, and none of the returns in between 

102. 
provides speculative forecasting of this indexed cost of debt by using data from one year 
(2007) to forecast bond yields into 2012, in support of excluding the low-end return result 
of UIL Holdings. PATH’s support is insufficient to establish that this low-end result 
should be removed. This flawed support is exacerbated by the fact that removing only 
the low-end return results in a bias. We will therefore include UIL Holdings in the proxy 
group. With OUT adjustments to PATH’s proxy group on the basis of risk and growth 
rates, UIL Holdings low-end return of 6.7 percent sets the low end of the zone of 
reasonable returns for the entire proxy group, Likewise, UIL Holdings high-end return of 
16 percent sets the high end of the zone of reasonable returns for the entire proxy group. 

103. 
American Electric Power Corporation, Cenbal Vermont Public Service, DPL Inc,, 
FirstEnergy Corporation Northeast Utilities, Pepco Holdings, UIL Holdings, and PPL 
Corporation, which establishes a zone of reasonable returns of 6.7 percent to 16 percent, 

104. Based on this revised proxy group and the risks faced by the project, the 
Commission will grant PATH’s request for an ROE of 14.3 percent, which is within the 
high end of the zone of reasonableness, but not at the high end of 16 percent. This ROE 
being granted herein is considered inclusive of the 50 basis point ROE incentive granted 
for RTO participation. Thus, we will not grant a 150 basis point adder onto a midpoint 01 

median return. Therefore, protesters’ concerns, whether the midpoint or median should 

In both Opinioii No. 44.5 and Opinion No. 489, we found that a company whose 
109 

Further, UIL, Holdings’ low-end return result is above the cost of debt., PATH 

Based on this analysis, supra, we find that PATH’s proxy group should include: 

Opinion No. 44.5, 92 FERC 7 61,070 at 61,266. 
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be used, are moot. Further, by nature of the overall ROE being within the high end of the 
zone of reasonableness, but not at the high end, we have adjusted the ROE to reflect the 
total package of incentives requested herein., 

105. 
company proxy group PATH proposes here”’ is a good starting point for companies in 
PJM to use to develop an individual proxy that takes into account comparable risks. The 
exclusion of certain companies in this case does not preclude other companies in the 
region from proposing to use these excluded companies in developing a proxy group in 
the future, given comparable risk characteristics. To do so would disregard the mutable 
nature of the market data used in the screening criteria for the proxy group consistent 
with Hope In other words, utilities’ corporate credit ratings change over time. Utilities’ 
growth rates change over time. What may not be sustainable or comparable at this point 
in time, may be comparable at a future date, by a different company. 

Finally, despite our limiting PATH’s proxy group, we emphasize that the 15- 

4. Total Packaee 

a. PATH’s DroDosal 

106. PATH states that the total package of incentives is tailored to address the 
demonstrable risks or challenges faced in construction of the Project for several reasons. 
First, PATH states that the recommended ROE of 14.3 percent is well below the upper 
end of the zone of reasonable returns, so there is no further need for a downward 
adjustment.”’ Second, PATH states that while inclusion of CWIP in rate base will 
impact PATH’s credit rating, it will not have a measurable effect on overall risk, because 
it changes only the timing of the recovery, not the absolute amount of recovery. Third, 
while the opportunity to recover costs associated with plant that is abandoned moderates 
regulatory risk associated with new transmission investment, this reduction in investment 
risk is offset by the uncertainties that accompany a section 205 filing, which the 
Commission requires before abandoned plant costs can be recovered.”’ Finally, PATH 
states that while the Commission elected to reduce the ROE incentive for new 

‘ I o  Specifically, American Electric Power, Central Vermont Public Service, 
Consolidated Edison, Constellation Energy Group, Dominion Resources, DPL, Inc., 
Exelon Corporation, FirstEnergy Corporation, FPL Group, Northeast Utilities, NSTAR, 
Pepco Holdings, PPL Corporation, PS Enterprise Group, and UIL Holdings. 

Ex. No. PTH-400 at 71 

‘I2 Id. at 71-72. 
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transmission investment from 150 basis points to 125 basis points in Southern California 
Edisoii Co,, there are important differences in the use of advanced technologies between 
these  project^."^ 

b. Protests 

107. 
voltage transmission facilities in PJM, they cannot endorse the significant quartet of 
incentives proposed by PATH., 

108. Protesters state that the Commission should revisit the issue of whether the 
“incentive rate treatments such as the recovery of CWIP and pre-construction/pre- 
operating costs may result in a lowered risk assessment that would affect the need for an 
ROE rate incentive to compensate for that 
Commission set the ROE incentive for hearing (exclusive of the 50 basis point adder for 
RTO participation), to determine whether it is just and reasonable in the context of the 
total package of incentive^."^ 

109. Protesters request that the Commission adjust the ROE incentive to reflect the 
reduced risk effect of the total package of incentives in the event that the Commission 
does not set the appropriate level of ROE incentive for hearing. Protesters state that such 
an adjustment taking into account the total package of incentives would be consistent 
with the Commission’s decision in Southerti California Edisoiz Co. Protesters request 
that the Commission limit the transmission incentive to not more than 50 basis points, 
plus the 50 basis points for RTO participation. 

110. Protesters state that based upon the Commission’s assumption that the inclusion 
of the Project as a baseline PJM RTEP project establishes a presumption of 
reliability/congestion relief benefits, the presumption that the Project provides such cost- 
effective benefits should not continue to apply if the Project exceeds its estimated costs or 
is delayed beyond the proposed 2012 in-service date. Protesters assert that reliability 
benefits diminish the longer the Project is delayed, and cost overruns offset any 
congestion benefits the Project might provide. Protesters state that in such circumstances, 
the predicate for granting incentives no longer holds true. 

Protesters state that while they strongly support construction of new regional high 

Protesters request that the 

Id at 72 

‘I4 ODEC Protest at 23 (cifing Allegheny II, 11 8 FERC fi 61,042 at P 40; AEP II, 
1 18 FERC 1 61,041 at P 32). 

‘I5 ODEC Protest at 16 
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11 1. 
demonstrate that it needed both the ROE incentive and the CWIP incentive combined, to 
maintain investment grade rating, does not take into consideration the parent companies’ 
current investment-grade rating. Protesters state that PATH does not provide the 
underlying assumptions in its coverage ratio analysis, such as the assumed interest rate(s) 
used in the hypothetical capital structure, the assumed CWIP and plant in-service 
balances and resulting rate base for each year, and the overall weighted average rate of 
return (ROR), among other things. Protesters state that the filing to justify this 
combination of incentives, is devoid of work papers showing the calculations for taxes, 
assumed revenues and expenses. Protesters state that in addition to this, PATH does not 
provide any sensitivity analyses to show what the results would be if different ROES were 
used. Further, when PATH reports S&P’s ratings criteria for comparison purposes, it 
does so only with regards to criteria used for higher risk companies (with S&P’s business 
risk profiles of 5 and higher). Protesters state that this choice does not reconcile with 
S&P’s determination that typical business risk profiles for “large transmission systems 
and regulated distribution systems (the ‘wires’ business) business profile assessments 
tend to fall within the 1-4 range.”116 

112. 
testimony in its filing,”’ PATH would still be able to maintain its corporate credit rating 
if it were given both CWIP and an overall ROE of 10.2 percent (9.7 percent plus 50 hasis 
points for RTO participation), because the corrected coverage ratio is 3.18, given an ROE 
of 10.2 percent. ODEC states that this falls squarely within the 2.4 to 3.5 range to gamer 
a BBB rating, for a company with a high business risk profile of 5.”’ 

113. 
therefore the Commission should reduce the amount of any “new transmission” 
incentives sought by PATH as a result of being granted formula rates. 

114. 
expressly offered to participate in the Project as a partial owner. AMP-Ohio states that its 
participation as a public power entity would have curtailed both risk and cost of AEP. 
AMP-Ohio on behalf of its public power members would have contributed funds most 

Protesters argue that the coverage ratio analysis that PATH performs to 

ODEC states that with these assumptions corrected, and based upon PATH’s 

JCA further argues that the nature of formula rates reduces risk to investors, and 

AMP-Ohio argues that during the early stages of this project, AMP-Ohio 

I i 6  Id at 15 (citing S&P’s Corporate Ratings Criteria publication under Power 
Companies). 

‘I7 ODEC uses PATH’s claimed 14.3 percent ROE, the requested 50/50 
hypothetical capital structure, and a 7.89 percent cost of debt as presented in PATH’s 
filing in Ex Nos. PTH-200, PTH-300, and PTH-302 

ODEC Protest at 13-15. 
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likely obtained through tax-exempt rates towards the Project and thus at a lower rate than 
AEP faces in the financial market, AMP-Ohio states that AEP’s Senior Vice President 
for Transmission and witness here, Michael Heyeck, advised AMP-Ohio that AEP did 
not want it as a partner. 

115. AMP-Ohio states that the Commission extolled the value of public power 
participation in Order No, 679.’19 Despite this, AEP not only failed to produce a 
transmission project with public power participation, it actively barred a public power 
entity from joining. AMP-Ohio states that if the Commission truly wishes to encourage 
public power participation, it would be sending exactly the wrong signal if it blesses the 
Project with every incentive yet devised. 

e. PATH’S Answer 

1 16. PATH asserts that formula rates were not identified as a form of incentive 
ratemaking in Order No. 679, and therefore, are not incentive rates, as protesters assert. 
PATH argues that protesters incorrectly assert that it failed to state its cash flow 
assumptions in the underlying cash flow analysis, noting pages 26-27 of Dr. Joenson’s 
testimony that the cash flow analysis is based on the projected earnings of PATH during 
the construction period and the year when the plant is to go into service. 

11 7. Further, PATH argues that while protesters criticize Dr. Joenson’s cash flow 
analysis for not preparing sensitivity analyses to determine whether ROE levels other 
than the one requested would produce satisfactory coverage ratios, these protesters ignore 
the other two independent bases of support for the requested 14.3 percent ROE. 
Specifically, PATH asserts the other two forms of support were: (1) the analyses 
presented by Dr. Joenson and Dr. Avera of the project’s risk and the nexus to the 
requested 150 basis point incentive adder, in light of the Commission precedent discussed 
in his testimony as well as in the filing’s transmittal letter; and (2) the DCF analysis 
presented by Dr. Avera. PATH states that the absence of a sensitivity analysis does not 
detract from the basic conclusion that PATH has supported its request for a 14.3 percent 
incentive-based ROE, or, alternatively, a 150 basis point adder to the base ROE 
determined at hearing. 

11 8. 
S&P risk profiles of American Transmission Company and ITC Holdings Corp. in 
development of his coverage ratio, stating that these companies are not comparable to 
PATH because they hold operating assets that generate substantial cash flow, whereas 
PATH is a start-up company with no operating assets. PATH states that it has a greater 
degree of risk and is appropriately classified with companies with higher business risk 

PATH states that parties incorrectly assert that Dr. Joenson should have used the 

’I9 Order No. 679, FERC Stats. & Regs. 131,222 at P 354. 
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profiles. Further, PATH states that ODEC’s calculation of cash flows, in developing a 
coverage ratio analysis IS inconsistent with how the financial community calculates 
coverage ratio analyses, and provide no meaningful information 

119. PATH answers that it did not “rebuff” AMP-Ohio’s participation in PATH. 
PATH states that AEP did meet with AMP-Ohio, as AEP did with other potential 
investors, at the early stage of the planning process, PATH states that these negotiations 
occurred before the Project existed. PATH argues that to explain why the various 
alternative business arrangements did not materialize would necessarily include a full 
examination of all the discussions and the historical and economic context in which they 
occurred. PATH states that such a process would be both unproductive and inimical to 
the type of free and frank dialogue needed to develop such business arrangements, and 
the fact that such discussions did not lead to a business arrangement is not unusual. 

‘20 , , 

d. Commission Determination 

120. 
No. 679-A, the total package of incentives is tailored to address the demonstrable risks or 
challenges faced by PATH.’” Consistent with Order No. 679, the Commission has, in 
prior cases, approved multiple rate incentives for particular projects.’*’ This is consistent 
with our interpretation of FPA section 219 as authorizing the Commission to approve 
more than one incentive rate treatment for an applicant proposing a new transmission 
project, as long as each incentive is justified by a showing that it satisfies the 
requirements of FPA section 219 and that there is a nexus between the incentives being 
proposed and the investment being made. Here, as discussed above, PATH has explained 
why it is seeking each incentive and how each is relevant to the proposed Project. As 
discussed above, we find that PATH faces significant risks and challenges in constructing 
the Project. Thus, we find that PATH has shown a nexus for the total package of 
incentives. 

121. 
specific time period or to a total cost amount of the Project, In fact, the 14.3 percent 
ROE that we are granting reflects the risks relating to the costs and time constraints of 

As discussed above, we find that PATH has shown that, consistent with Order 

We are not inclined to limit the incentives that we are approving in this order to a 

Specifically, Earnings BefoIe Interest and Taxes/Interest ratios. 

”’ Order No. 679-A, FERC Stats. & Regs 7 3  1,236 at P 21,27 

”’ See, e.g , Allegheny, 116 FERC 7 61,058 at P 60, 122 (approving ROE at the 
upper end of the zone of reasonableness and 100 percent abandoned plant recovery); 
Duquesne, 118 FERC 161,087 at P 55 (granting an enhanced ROE, 100 percent CWIP, 
and 100 percent abandoned plant recovery) 
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constructing the Project, As stated above, we have adjusted PATH’s ROE to reflect the 
total package of incentives requested herein, by nature of it being within the high end of 
the zone of reasonable returns, but not at the high end of the zone. 

122. We find that PATH has established a nexus between each incentive and the 
investments being made for the Project and has demonstrated that each incentive is 
appropriate under section 219. Thus, we believe that the overall package of incentives 
reflect the significant risks and challenges faced by PATH in constructing the Project. As 
discussed above, the Commission did consider the overall package of incentives when 
determining PATH’s ROE. 

123. Regarding AMP-Ohio’s concern on encouraging public power participation, in 
Order No. 679, the Commission determined that it would not condition recovery of 
incentives on the type of business structure and stated that it will entertain appropriate 
requests for incentive ratemaking for investment in new transmission projects involving 
participation by public power entities, In Order No. 679-A, the Commission further 
stated: 

While the Commission encourages public power participation, we will 
not require such participation as a condition of any proposed incentive 
rate treatment. As we state elsewhere in this order, the Commission 
cannot compel investment or certain types of investment. Our focus in 
this rule is to provide incentives that will facilitate voluntary investments 
by utilities., , . . In the context of a rule to provide rate incentives for the 
construction of new transmission and to encourage deployment of 
technologies to increase the capacity and eficiency of existing 
transmission facilities, we do not believe that mandating an opportunity 
for public power participation is necessary nor do we believe that failure 
to do so would be unduly di~criminatory.’~~ 

C. Proposed Formula Rate and Estimated Inputs 

1. Protests 

124. Protesters raise issues not only with the formula rate, but also with the inputs that 
will flow through the formula rate. Protesters request that the Commission set PATH’s 

Order No. 679, FERC Stats. & Regs. 7 3 1,222 at P 354 

Order No. 679-A FERC Stats. & Regs. 7 31,236 at P 102 (emphasis in 

I23 

original). 
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formula rate request for hearing Further, protesters request that the Commission not 
limit the issues set for hearing as PATH requests. 

125. Protesters oppose PATH’s inclusion o f  $7,078,91S125 in rate base as an 
unamortized regulatory asset related to pre-commercial expenses incurred but not 
included in CWIP prior to the proposed effective date of the rate. Protesters state that 
PATH fails to provide data in its filing that would allow interested parties to assess the 
type of costs that have been incurred and included in the regulatory asset as pre- 
commercial costs, and at what rates the AFUDC has been capitalized on those costs. 
Protesters state that the formula rate lacks fxansparency in this regard. Protesters request 
that the Commission require PATH to provide a comprehensive list of the pre- 
commercial costs along with a description of the activities leading to those costs and to 
provide work papers showing the development of the AFUDC rates applied to those 
costs 

126. 
pre-commercial costs that are capitalized in the depreciation expense sections of the 
formula should be amortized in Account 566,IZ6 and the utility should address all the 
necessary modifications in the hearing proceedings. ODEC requests that the Commission 
require PATH to address this issue in the hearing proceedings. 

127. Protesters state that PATH has included a projection of $18,433,478 for CWIP in 
rate base without any support that would allow parties to assess whether the CWIP costs 
projected for the test year are legitimate and appropriately included in rate base.Iz7 
Protesters request that PATH provide a detailed list of these projected costs. 

128. AMP-Ohio requests that the Commission require PATH to use a 13-month 
average balance for these balances, consistent with its use of  a 13-month average balance 
for pIant-in-service.128 

129. 
working capital. AMP-Ohio states that the Commission should require PATH to perform 

In addition, ODEC argues that the Commission recently found in TrAIL,Co that 

AMP-Ohio protests PATH’s use o f  the “hoary” 1/8* rule for determining cash 

ODEC Protest at 34 (citing Ex. No. PTH-302, Line 38 and 155) 

Account 566, Miscellaneous Transmission Expense. 

ODEC Protest at 34. 

”* AMP-Ohio Protest at 14-1 5 
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a lead-lag study to support any allowance for cash working capital because much of the 
revenue requirement is plant and therefore, real-estate tax related, which tends to have a 
very substantial lag in the payment of such taxes 

130. AMP-Ohio protests PATH’s development of Post Employment Benefits other than 
Pensions (PBOPs), stating that line 195 of the PATH-WV formula for “Amount related to 
retired personnel” has an amount of $8.8 million. AMP-Ohio questions how a new stand- 
alone company that is not yet in operation can already have retired personnel. 

13 1 ~ 

(lines 22 and 139) that provide an entry for accumulated depreciation of general and 
intangible plant. AMP-Ohio argues that Intangrble plant is amortized, not depreciated, 
and Accumulated Amortization of Intangible Plant must be deducted from rate base. 
AMP-Ohio requests that the Commission require the formula rate template to be 
amended to show a separate line item for Accumulated Amortization of Intangible Plant. 

132. 
different depreciation studies and depreciation-related testimony for the Project. 
Protesters state that there has been insufficient time to fully analyze the complex 
depreciation studies in the short amount of time allowed for interventions and protests, 
and requests that the Commission set this issue for hearing to allow the parties to assess 
the appropriateness of those rates. 

133. Parties request that PATH be required to annually file with the Commission 
pursuant to section 205, its proposed changes in charges resulting from the formula rates. 
Protesters state that this approach ensures Congress’ intent in enacting Part I1 of the FPA, 
that the Commission has plenary means to prevent the imposition of unjust and 
unreasonable rates by not awarding PATH excessive discretion in the inputs to those 
rates. Protesters state that the formula rate would still remain the “filed rate”, and the 
scope of any investigation would not “open up” any formulae themselves, but rather, only 
the changed charges. Protesters state that if the Commission does not exercise its section 
205 powers over the process, abuse is only more likely to occur. 

134. Protesters state that PATH’s proposal to post the Annual Update each year on or 
before October 15, gives customers little time between this posting, and the October 30 
date when the customer meeting will be held to explain the formula rates and cost detail. 
Protesters request that the Commission grant the similar relief as it granted inXcel, when 
the Commission required the utility “provide the estimated revenue requirement for the 
following calendar year by September 1 ~ 1 ” 2 9  

AMP-Ohio argues that the formula rate template for PATH includes line items 

Protesters state that PATH has filed 600 pages of evidence consisting of three 

‘29Xcel, 121 FERCI 61,284 at P 70. 
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135. AMP-Ohio states that the effective two year delay in the pass-through or recovery 
of under or over-collected amounts at the FERC interest rate result in a perverse incentive 
for PATH to overstate its revenue requirements. AMP-Ohio states that this incentive to 
over-charge ratepayers in forecasted formula rates exists because any money PATH 
collects that it must ultimately refund, recovers a higher return when charged [through 
ROE] than the money that must be paid as interest [through the interest rate outlined in 
18 C.F.R. 5 35.19al on any refunds that result from the true-up. 

136. Protesters argue that PATH’s proposal eliminates customer rights to challenge 
other aspects of the formula rates, including the projected costs, revenues, and credits. 
Further, ODEC protests PATH’s protocols limiting any determination to whether costs 
are prudently incurred, and even then, only to “new costs”, which suggests that as long as 
a description of a cost has been used before, it is no longer subject to a prudence review. 

137. 
limit customers’ ability to challenge whether PATH had taken the correct number from 
its FERC Form No. 1, prohibit challenges on costs other than undefined new costs, 
prevent challenges regarding whether costs had been properly accounted for, fail to 
accommodate changes in the Commission’s accounting policies that might modify the 
application of the formula rate, and fail to give interested parties sufficient time or review 
procedures on the Annual Update and true-up adj~stment.’~’ Finally, protesters state that 
the Protocols limit customers’ ability to make a formal challenge, engrafting a statutory 
limitation on customers’ rights to file under section 206, among other. things,131 

138, The Illinois Commerce Commission challenges the allocation of PATH’s costs to 
Illinois ratepayers via Commonwealth Edison Company’s (ComEd) membership in PJM. 
It asserts that the Project is not necessary for CornEd’s zone, and therefore they do not 
benefit from these upgrades. 

139. 
the depreciation studies PATH has filed for its proposed facilities. 

Protesters oppose several additional aspects of the protocols, stating that they 

Separately, JCA states that it will require discovery and time to study and analyze 

2. PATH’s Answer 

140. 
lBth policy for calculating a cash working capital allowance of $1 1.8 million is 

PATH argues that AMP-Ohio’s criticism of PATH’s use of the Commission’s 

ODEC Protest at 42,46-49. 

’” Id. at 43-45 
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inconsistent with Commission policy which states in the absence of a reliable lead-lag 
study available on the record, utilities should apply the 45 day c o n v e n t i ~ n . ’ ~ ~  

141 I 
studies of service life and net salvage which have been approved by the West Virginia 
Public Service Commission for its parent companies., PATH states that because the 
facilities will be similar in nature to facilities already owned by its parent companies, it is 
reasonable to use depreciation rates based on live and net salvage percentages previously 
developed and approved for those utilities. 

142. PATH states that AMP Ohio errs in its assumptions that PATH has included costs 
related to retired personnel in the PBOP entry at line 195 of Attachment 4, page 5 of the 
populated formula rate set forth in Ex. No. PTH-303. PATH states that the adjustment 
removes from the formula rates, rather than includes in the formula rates, the PBOPs 
associated with retired employees. PATH further notes that consistent with Commission 
policy, the PBOPs are a stated value, requiring any changes to be made pursuant to 
section 205.’33 PATH argues that the lines in the formula that AMP Ohio references on 
intangible plant remove the accumulated depreciation associated with both intangible and 
general plant, Nevertheless, PATH states that if the Commission so directs, it will 
change the description on these lines to “Intangible Plant Amorti~ation.”’~~ 

143. PATH argues that ODEC’s suggestion that PATH’S annual informational filings 
be treated as section 205 filings is illogical. PATH answers that informational filings do 
not change the rate, Le,,  the formula itself, PATH states that the Commission has 
previously rejected the argument that the formula rate itself carries a burden of proof 
under section 205 in informational filings, but rather, noting that the formula rate is the 
rate on file, not the inputs. PATH asserts that the formula rate should not be subject to 
protest and review as part of each annual update as ODEC urges. PATH requests that 
ODEC’s position be rejected as fundamentally at odds with the Commission’s policy on 
formula rates. 

PATH explains that the depreciation rates proposed by PATH are based on recent 

I3’See, e g . ,  Traits-Elect NTD PATH 1.5, LLC, 111 FERC 7 61,214 at P 32,39-43 
(holding that in the absence of a reliable lead-lag study approximating the utility’s cash 
working capital needs or hardships that would justify the departure from the established 
formula, a utility should use the Commission’s 45-day convention) 

‘33 PATH Answer at 24. 

134 Id, at 25. 
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144. 
restrictions on the customers’ section 206 filing rights. PATH states that the protocols 
impose no restrictions on the Commission or the customers’ section 206 rights. 

PATH states that ODEC errs in its assertion that the formula rate protocols impose 

3. Commission Determination 

145. We first address the formula rate and then the inputs to the formula rate. For the 
reasons discussed below, we will accept PATH’s proposed formula rate,I3* effective 
March 1,2008, as requested, subject to conditions and nominal suspension, and set the 
formula rate for hearing and settlement judge procedures. Our preliminary analysis of the 
components of PATH’s proposed formula rate indicates that the proposed formula rate 
has not been shown to be just and reasonable and may be unjust, unreasonable, unduly 
discriminatory or preferential, or otherwise unlawful. 

146. We will not limit the hearing proceeding as PATH requests except as to the ROE 
and the specific issues described further below.’36 Formula rates must contain enough 
specificity to operate without discretion in their implementati~n.’~’ As PATH notes, the 
formula itself is the rate on file and will he updated on a regular hasis to reflect actual 
costs, As such, there is no need, as ODEC requests, to file the formula under section 205 
on an annual basis. A formula with adequate specificity coupled with timely available, 
transparent inputs to the formula rate satisfies the Commission’s requirements. In 
addition, in the instant case, the proposed tariff provides that the Annual Update shall be 
subject to challenge and review in accordance with H-19B with respect to the accuracy of 
the data and consistency with the formula of the charges shown in the Annual Update. 

147. With regard to the inputs to the formula rate, protesters have raised concerns with 
the estimates that form the basis for the 2008 rates which will not be available, under the 
protocols, for true-up until 2010, and will be trued-up at the section 35.19a interest rates 
rather than the allowed rate of return afforded PATH. PATH has little financial/operating 
history, has no FERC Form 1 upon which to rely, and as such is in the necessary position 
of estimating what its annual costs will be Going forward, PATH has committed to 
making its estimates available October 15 of each year and has provided a process by 

135 The issues set for hearing include: (1) the statement of the ATRR that will be 
included as Attachment H-19 of the PJM OATT; (2) the cost of service formula itself that 
provides detailed calculations of the annual revenue requirements (including worksheets); 
and (3) formula rate implementation protocols in Attachment B to the ATRR. 

The ROE will not be part of this hearing because we have made a summary 
finding on the ROE in this order. 

‘37Midwe~t  Indep. $ys. Operator; hc . ,  108 FERC 7 61,235, at P 68 (2004). 
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which customers, state commissions and other interested parties can review and submit 
challenges to specific items included in the f ~ n n u l a , ’ ~ ~  That process is not available, 
however, for the estimates that form the basis for the 2008 rates contained in the instant 
application. As such, at the ordered hearing, we will allow protesters to seek additional 
support for the inputs included in PATH’S application. We note, however, that forecasts 
are just that and encourage PATH and the parties to consider ways to update the 2008 
rates earlier than 2010. We believe that reconciling estimates to actuals more quickly 
will largely address protesters’ concerns and will allow PATH and parties to explore this 
at the hearing and settlement judge procedures ordered herein. 

148. 
encourage the participants to make every effort to settle their disputes before hearing 
procedures are commenced. To aid the parties in their settlement efforts, we will hold the 
hearing in abeyance and direct that a settlement judge be appointed, pursuant to Rule 603 
of the Commission’s Rules of Practice and Procedure.”’ If the parties desire, they may, 
by mutual agreement, request a specific judge as the settlement judge in the proceeding; 
otherwise, the Chief Judge will select a judge for this purpose.’40 The settlement judge 
shall report to the Chief Judge and the Commission within 30 days of the date of the 
appointment of the settlement judge, concerning the status of settlement discussions. 

149. 
to continue their settlement discussions or provide for commencement of a hearing by 
assigning the case to a presiding judge. 

150. 
following issues: 

While we are setting these matters for a trial-type evidentiary hearing, we 

Based on this report, the Chief Judge shall provide the parties with additional time 

We will make specific findings, and not set for hearing, the ROE and the 

a. -- Cost Allocation 

151. 
transmission projects such as this, cost allocation is first vetted through the PJM 
stakeholder process and ultimately determined by PJM as an independent entity The 

The Illinois Commerce Commission raises concerns on cost allocation. For large 

138 PATH Filing at Att. H-l9B, section 1 ; Ex. No. ATL-I. 

13’ 18 C.F.R. 5 385.603. 

140 If the parties decide to request a specific judge, they must make their joint 
request to the Chief Judge by telephone at (202) 502-8500 within five days ofthis order. 
The Commission’s website contains a list of Commission judges and a summary of their 
background and experience (www.ferc.gov - click on Office of Administrative Law 
Judges). 

http://www.ferc.gov
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revenue allocation responsibilities have been set by PJM in the RTEP. For transmission 
projects built as a result of the PJM RTEP process, cost allocation is not part of the 
individual transmission owner’s incentive request or its rate filing, but rather, is filed by 
PJM 

152. PATH’S cost allocation was filed by PJM in Docket No. ER07-1186-000, and 
accepted by the Commi~sion.’~’ Therefore, the Illinois Commerce Commission’s protest 
is outside the scope of this proceeding, and is a collateral attack on the Commission’s 
order in that proceeding. 

153” To address certain protesters concerns regarding the transparency of including 
CWIP in rate base, we will require PATH to include as a part of its annual filing and 
formula true up, a descriptive list of the costs included as CWIP in order to give all 
parties the opportunity to examine the prudence of such costs, consistent with the section 
205 requirements for CWIP 

c. Pre-Commercial Costs 

154. 
commercial costs appear to be appropriately recognized as a transmission operating 
expense in Account 566 which includes transmission expenses not included elsewhere. 
Accordingly, we will require PATH to amortize all pre-commercial costs related to the 
Project in Account 566. Additionally, in the hearing procedures set forth below, PATH 
shall propose all necessary modifications to its formula rate to include pre-commercial 
costs using Account 566. 

As ODEC argues, the Commission has previously stated that expensed pre- 

d. Accounting 

1. Comparability of Financial Information 

155. Public utilities that receive a current return on CWIP and expense pre-commercial 
costs recover these costs in a different period than when they would ordinarily be charged 
to expense under the general requirements of the Commission’s Uniform System of 
Accounts (USO~A).’~* To promote comparability of financial information between 

14’ PJMInferconnection, L.L.C., 121 FERC 7 61,034 (2007). The Illinois 
Commerce Commission was an intervenor in this proceeding. 

14’ The IJSofA requires an AFUDC to be capitalized as a cost of a construction 
project and depreciated over the service life of the asset. The USofA also requires pre- 

(continued. . .) 
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entities the Commission has required a specific accounting treatment or the use of 
footnote disclosures to recognize the economic effects of having CWIP in rate base and 
expensing pre-commercial costs To comply with this requirement, PATH requests 
authorization to use footnote disclosures consistent with disclosures previously 
authorized by the Commission 143 

156. The Commission will authorize PATH’S operating companies’44 to provide 
footnote disclosures in the notes to the financial statements of their annual FERC Form 
No. 1 and their quarterly FERC Form No. 3-Q which: ( I )  h l l y  explain the impact of the 
transmission rate incentives it receives insofar as the incentives provide for a deviation 
from the general requirements of the USofA; (2) include details of amounts not 
capitalized because of the transmission rate incentives for the current year, the previous 
two years, and the sum of all years; and (3) include a partial balance sheet consisting of 
the Assets and Other Debits section of the balance sheet to include the amounts not 
capitalized because of the transmission rate incentives. 

ii. Income Taxes 

157. PATH-WV and PATH-Allegheny are limited liability companies and are not 
subject to federal taxation. Instead, the tax obligations incurred through their o erations 
are reported on the tax returns of their corporate parents, AEP and Allegheny.” As 
such, PATH-WV and PATH-Allegheny propose not to record income taxes on their 
books. For ratemaking purposes, PATH-WV and PATH-Allegheny are treated as 
corporations and receive an income tax allowance for the tax liability ultimately paid by 
AEP and Allegheny. Therefore, we will require PATH-WV and PATH-Allegheny to 
maintain their books of account based on the Commission’s Uniform System of Accounts 

commercial costs to be accumulated in Account 183, Preliminary Survey and 
Investigation Charges, before being transferred to CWIP and capitalized as a cost of the 
construction project. 

143 Ex. No. PTH-500 at P 14, 15 (citations omitted) 

14‘ PATH consists, in part, of two operating companies including PATH West 
Virginia Transmission Company, L.L,.C. (PATH-WV), and PATH Allegheny Company, 
L.L.C. (PATH-Allegheny). These operating companies will be jurisdictional to the 
Commission and required to comply with the Commission’s accounting and reporting 
regulations in 18 C.F.R. Parts 101 and 141 

145 Ex. No. PTH-500 at 4-6 
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as if it were a corporation, including the income tax accounting requirements of the 
Commission’s USofA 

iii. Miscellaneous Cost of Service Issues 

158. 
TraTzs-Elecf NTD Path 1,5, LLC, the Administrative Law Judge held that long-established 
Commission policy provides that a company need not perform such a study, and may 
instead rely on the 45-day convention without further showing. 14’ We held that the 
Administrative Law Judge was “correct” in finding that the Commission’s policy is that: 
“in the absence of a reliable lead-lag study approximating the utility’s cash working 
capital needs or hardships that would justify departure from the established formula, a 
utility should use the 45 day c~nven t ion . ” ’~~  AMP-Ohio’s protest in the initial 
proceeding did not make any assertion that there was a lead lag study available, or that 
the 45 day convention would produce unjust and unreasonable results. 

159. We grant parties’ request for an earlier posting of the Annual 1Jpdate. We believe 
that customers should receive such infomiation earlier than October 15 in order to allow 
sufficient time to review the information before the meeting on October 3 1. Therefore, 
we will require that PATH provide the estimated revenue requirement for the following 
calendar year by September 1. These information sharing procedures will provide 
customers sufficient opportunity to monitor whether PATH is implementing the rate 
formula correctly. 

The Commission orders: 

We deny AMP-Ohio’s request to require PATH to perform a lead-lag study. In 

(A) PATH’s requested incentive rate treatments are hereby granted, as 
discussed in the body of this order. 

(B) PATH’s proposed formula rate is hereby accepted for filing and suspended 
for a nominal period, to become effective March 1,2008, as requested, and set for 
hearing, as discussed in the body of this order. 

‘46 18 C.F.R., Part 101, General Instructions No. 18, Comprehensive Interperiod 
Income Tax Allocation; and Text to Account 190, Accumulated Deferred Income Taxes, 
Account 236, Taxes Accrued, Account 281, Accumulated Deferred Income Taxes- 
Accelerated Amortization Property, Account 282, Accumulated Deferred Income Taxes- 
Other Property, and Account 283, Accumulated Deferred Income Taxes-Other. 

‘47117FERC161,214atP32,39-43 

14’ Id.. (citations omitted), 
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(C) 
costs as part of the evidentiary hearing proceedings ordered below, as discussed in the 
body of this order. 

(D) 

PATH is hereby directed to submit a detailed report of pre-commercial 

Pursuant to the authority contained in and subject to the jurisdiction 
conferred upon the Federal Energy Regulatory Commission by section 402(a) of the 
Department of Energy Organization Act and by the Federal Power Act, particularly 
sections 205 and 206 thereof, and pursuant to the Commission’s Rules of Practice and 
Procedure and the regulations under the Federal Power Act (1 8 C.F.R. Chapter I), a 
public hearing shall be held concerning PATH’S proposed formula rates. However, the 
hearing shall be held in abeyance to provide time for settlement judge procedures, as 
discussed in Ordering Paragraphs (E) and (F) below. 

(E) Pursuant to Rule 603 of the Commission’s Rules of Practice and Procedure, 
18 C.F.,R. 4 385.603 (2007), the Chief Administrative Law Judge is hereby directed to 
appoint a settlement judge in this proceeding within fifteen (15) days of the date ofthis 
order. Such settlement judge shall have all powers and duties enumerated in Rule 603 
and shall convene a settlement conference as soon as practicable after the Chief Judge 
designates the settlement judge. If the parties decide to request a specific judge, they 
must make their request to the Chief Judge within five (5) days of the date of this order. 

(F) Within thirty (30) days of the appointment of the settlement judge, the 
settlement judge shall file a report with the Commission and the Chief Judge on the status 
of the settlement discussions., Based on this report, the Chief Judge shall provide the 
parties with additional time to continue their settlement discussions, if appropriate, or 
assign this case to a presiding judge for a trial-type evidentiary hearing, if appropriate. If 
settlement discussions continue, the settlement judge shall file a report at least every sixty 
(60) days thereafter, informing the Commission and the Chief Judge of the parties’ 
progress toward settlement. 

(G)  If settlement judge procedures fail and a trial-type evidentiary hearing is to 
be held, a presiding judge, to be designated by the Chief Judge, shall, within 
fifteen (1 5) days of the date of the presiding judge’s designation, convene a prehearing 
conference in this proceeding in a hearing room of the Commission, 888 First Skeet, NE, 
Washington, DC 20426. Such conference shall be held for the purpose of establishing a 
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procedural schedule. The presiding judge is authorized to establish procedural dates, and 
to rule on all motions (except motions to dismiss) as provided in the Commission’s Rules 
of Practice and Procedure. 

By the Commission. Commissioner Kelly concurring and dissenting in part with a 
separate statement attached 
Commissioner Wellinghoff dissenting in part with a separate 
statement to be issued at a later date. 

( S E A L )  

Nathaniel J. Davis, Sr , 
Deputy Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL. ENERGY REGIJLATORY COMMISSION 

Potomac- Appalachian 
Transmission Highline, L.L.C. Docket No. ER08-386-000 

(Issued February 29,2008) 

Kelly, Commissioner, coiicurring and dissenting iii part: 

This order addresses, among other things, incentive rate authorization 
proposed by Potomac-Appalachian Transmission Highline, L.L.C. (PATH). The 
PATH project at issue in the instant proceeding is a modification of two projects 
presented by American Electric Power Inc. (AEP) and Allegheny Energy Inc 
(Allegheny).’ Both of the previous projects were already approved for incentive 
treatment, including returns on equity (ROE) in the upper end of the zone of 
reasonableness. I fully supported granting incentive treatment for both projects 
because I believed them to be “excellent transmission projects,” representing 
precisely the kind of projects to which the Commission should grant incentives, 
and I support granting incentives here.* With regard to ROE, PATH requests a 50 
basis point adder to the authorized ROE in recognition of its participation in PJM, 
as well as approval of an ROE at the high end of the zone ofreasonahleness or, 
alternatively, approval of a 150 basis point adder to result in an overall ROE of 
14.3 percent. 

I dissent on a point of procedure. Rather than set the determination of 
PATH’S ROE for evidentiary hearing, the Commission establishes an ROE 
directly in this order. I disagree with the majority’s decision. Instead, I would 
have set the ROE determination for an evidentiary hearing, which heretofore has 
been the Commission’s practice. Despite language in Order 679-A that indicates 
that the Commission will consider an up-front ROE determination where sufficient 
support has been presented in the appli~ation,~ I do not believe that this is an 
appropriate means for amving at a just and reasonable ROE. I note that the 

Allegheny Energy Iiic., 116 FERC 1 61,058 (2006), order on reh g ,  1 18 
FERC 7 61,042 (2007) and Amer. Elec. Power Sew., Corp., 116 FERC 1 61,059 
(2006) (AEPI), order oil reh ’g, 118 FERC 161,041 (2007). 

* See my statements on Allegheny Energy Inc., 11 8 FERC 7 61,042 (2007) 
(Kelly, Comm’r, concurring) and Amer. Elec. Power Sew. Coip., 11 8 FERC 7 
61,041 (2007) (Kelly, Comm’r, concurring). 

Promoting Transmission Investment through Pricing Reform, Order No. 
679-A, FERC Stats. & Regs. 7 3 1,236, at P 70 (2006), order on reh ’g, 1 19 FERC 
1 61,062 (2007). 
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majority, in establishing an up-front ROE in a Southern California Edison 
proceeding on transmission incentives, which is being issued concurrently with 
this order in Docket No. ER08-375-000, acknowledges that failure to provide for 
an evidentiary hearing is a departure from the Commission’s common practice. 
In that case, the Commission establishes a paper hearing “in order to give all 
parties an opportunity to present evidence to rebut the proposed ROE 
determinati~n.”~ I believe that a paper hearing is not an adequate substitute for an 
evidentiary proceeding before an Administrative Law Judge where parties have 
the opportunity for cross-examination, rebuttal, and oral argument. Further, the 
majority makes no attempt to distinguish between this proceeding and the 
Southern California Edison proceeding and explain why one proceeding requires a 
paper hearing and why one does not, I believe that such disparate treatment not 
only undermines the majority’s basis for skipping directly to an ROE 
determination for the PATH project but also reinforces the notion that the 
Commission has adopted an ad hoc approach to granting transmission incentives 
in general, 

More generally, I believe that the approach adopted in this order will 
encourage applicants to seek either an ROE identical to that of a previous 
applicant exhibiting similar characteristics or an ROE that is slightly higher. The 
result would he the granting of incentives based on previous applications rather 
than incentives “tailored to address the demonstrable risks 01’ challenges faced by 
the applicant in undertaking the project.”’ I have previously noted that, in Order 
No. 679-A, the Commission discussed the care that must be taken in granting 
incentive ROES, We said “[a]lthough the Commission has broad discretion to 
establish returns on equity anywhere within the zone of reasonableness, we must 
be careful in the manner in which we exercise this discretion.”6 I fail to see how 
the methodology adopted in this order to make an ROE determination has 
appropriately and reasonably exercised the discretion discussed in Order No. 679- 
A” 

With regard to the instant proceeding, several parties assumed that the 
Commission would indeed set the ROE determination for hearing and thus appear 
to have not presented the full breadth of their views in their submitted comments. 
Given that the Commission’s common practice has been to set such matters for 
hearing, whether in proceedings on incentives or otherwise, they can hardly be 
faulted for such an assumption. While arguing that the applicants’ proposed proxy 
group did not ensure comparability, Old Dominion Electric Cooperative stated that 
it would 

S Cal Edison Go., 122 FERC 761,187, at P 27 (2008) 
’ Order No. 679-A, FERC Stats. & Regs. 7 3 1,236 at P 6 

‘ I d  P 7  
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leave to the development of testimony for presentation at hearing the 
selection of a proxy group that is comprised of companies that are truly 
comparable in risk to PATH and its service at issue here.['] 

The sufficiency of the record relies not only on evidence provided by an 
applicant but also by intervening parties, Based on the statement above, as well as 
requests for an evidentiary hearing from other parties,' I am not convinced that the 
record here accurately reflects views of all interested parties on the ROE issue. 
More generally, a Federal Power Act section 2059 proceeding provides interested 
parties 21 days to comment, whereas the timing of an evidentiary hearing is more 
accommodating. Consistently determining ROEs in the absence of evidentiary 
hearings will require interested parties, some of which rely on outside expertise in 
order to participate, to meaningfully respond in 21 days. This would drastically 
alter the schedule for such proceedings, most probably deny the Commission a full 
and robust record on which to base its determination and, I fear, undermine the 
confidence of transmission users that we are setting incentive ROEs with the care 
and consideration that they deserve. 

If the concern is over the pace of an evidentiary hearing, I see no reason 
why the Cornmission could not direct an expedited hearing process," directed at 
specific facts, after having made preliminary determinations in the order setting 
those issues for hearing. 

Old Dominion Electric Cooperative Jan. 19, 2008 Motion to Intervene, 
Protest and Request for Evidentiary Hearing, Docket No. ER08-386-000, at 25. 

' See, e,g,, Joint Consumer Advocates Jan. 18,2008 Motion to Intervene, 
Protest and Request for Hearing, Docket No. ER08-386-000, at 10; see also 
Virginia State Corporation Commission Jan. 17,2008 Motion to Intervene and 
Comments, Docket No. ER08-386-000, at 3. 

'16 U.S.C. (i 824d (2000 & Supp. V 2005). 
l o  I note that the Commission could establish an expedited hearing 

procedure for these types of cases. For example, Commission procedural 
regulations already provide for fast track hearing procedures for expedited 
hearings of complaints before an administrative law judge. See 18 C.F.R. (i 
385.206 (2007). The Commission's Office of Administrative Law Judges has 
correspondingly adopted procedures to implement this fast track process that 
provide for hearings within as few as three days of the Commission order setting 
the hearing and an initial decision within as few as eight days. See FERC Office 
of Administrative Law Judges Policies and Procedures Manual, (i 2.36, 
Attachment A (ZOOS), available a f  www.ferc.rzov/legal/admin-lit/tinie-sum.aso. 



Attachment to RcsponsftiiPSC -2 Question No. 19(c) 
Page 52 of 52 

Avcra 
Docket No. ER07-386-000 4 

My intention is not to dissuade transmission investment with this statement, 
particularly investment that resembles the PATH project. This is an exemplary 
transmission project, given the scope of PATH'S investment, the relief the project 
will provide to ratepayers, the cooperative efforts of AEP and Allegheny, as well 
as many other factors. Further, as I note above, I have eagerly supported the 
individual projects that were combined to create the PATH projects and I continue 
to support them. However, I am compelled to concur and dissent in part based on 
the majority's approach to determining the ROE, which I believe fails to accord all 
interested parties the process they are due and lacks the careful consideration 
necessary to set an ROE appropriate to these circumstances. 

For these reasons, I respectfully concur and dissent in part from this order. 

Suedeen G .  Kelly 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 20 

Responding Witness: William E. Avera 

Q-20. Refer to page 37 of the Avera Testimony and Schedule WEA-3. Explain why the logic 
FERC applied to returns for regulated firms at the federal level should apply to firms 
operating in open competitive markets. 

A-20. The logic underlying Dr. Avera’s evaluation of cost of equity estimates, which FERC has 
also recognized, is that extreme outliers that are unlikely to represent investors’ 
expectations should be eliminated in interpreting the results of quantitative methods 
applied to estimate the cost of equity. This logic applies not just to regulated utilities - 
whether under state or federal jurisdiction - but also to non-utility firms 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 21 

Responding Witness: William E. Avera 

Q-21., Refer to page 39 of the Avera Testimony and Schedule WEA-5 

a. Explain why it was necessary to weight the firms in the calculations as opposed to 
performing the calculations on an unweighted basis. 

b. Explain how stock prices were used in calculating the dividend yield referenced in 
footnote (a). Were the March 27, 2008 closing prices used or were average stock 
piices used? 

c. What were the IBES and the Value Line average growth rates and explain how the 
10.9 percent average growth rate was calculated. 

A-21. a. Dr. Avera used market value weighting to he consistent with the methodology 
underlying the S&P 500 Composite Index, which is constructed based on market- 
value weighting. 

b. Stock prices were not used by Dr. Avera to arrive at the average dividend yield 
referenced on Schedule WEA-5; rather, the dividend yields were those reported by 
Value Line on March 27, 2008. 

c. The IBES and the Value Line growth rates and the calculation of the 10.9 percent 
average growth rate are included in the attachment. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 22 

Responding Witness: Valerie L. Scott 

Q-22 Refer to Volume 4 of 5 of L.G&E’s application, the Testimony of Valerie L Scott (‘‘Scott 
Testimony”), at pages 3 and 11 and to Reference Schedule 1.15 of Exhibit 1 to the Rives 
Testimony at page 4 of 4 Provide the calculations showing the derivation of the 
$218,397 amount identified as the “Company Match increase from 60% to 70% ” 

A-22. See attached 
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Louisville Gas and Electric Company 
Case No. 2007-00564 
Case No. 2008-00252 

Derivation of 401(k) Company Match Increase Effective November 12,2007 

1 .  401(k) O&M Expense for May - October 2007 
2 .  LG&E. $ 824,971 
3. Servco allocated to L.G&E. 485,412 
4. Total 401(k) O&M expense before increase $ 1,3 10,383 (Line 2 + L.ine 3) 
5. Gross Up Company Match Factor 60% 
6., Total 401(k) Contribution $ 2,183,972 ( h e  4/ 1. ine 5 )  
7. Ongoing Company Match Factor 70% 
8. $ 1,528,780 (L.ine 6 x L.ine 7) 
9. Total LG&E Increase from 60% to 70% $ 218,397 (Line 8 .  L.ine 4) 

Ongoing Company Match for May 2007 - October 2007 
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E.ON U S  LLC 
220 West Main Street 
P O  Box 32030 
Louisville, Kentucky 40232 

Enhancements to Company Savings Plan Announced 
Company Match to Increa,se to 70 Percent; New Investment Oplions Ofered 

Internal Cwnrnunications 
T 502-627-252° 
F 502627.3629 

Dear Employees: 

Saving for retirement is a critical part of your financial well being, and E.ON 
U.S. is committed to seeking opportunities to help enrich your long-term 
savings. This commitment has led us to some exciting key enhancements to 
the company-sponsored savings plan, making this benefit even more powerful 
in creating a solid financial future for you and your loved ones. 

These enhancements - which impact both the EON U.S., LLC and Louisville 
Gas & Electric Bargaining Employees’ Savings Plans - include an increased 
company match, an expanded selection of funds and lower fees on select funds 

Increased Company Match 

Effective Nov. 12, the company will increase its matching contribution from 
60 percent to 70 percent per dollar for employee contributions up to 6 percent 
of your eligible compensation per pay period (subject to IRS maximum 
limits). Therefore, a minimum contribution of 6 percent will receive the 
maximum benefit provided by this increase. 

Vanguard Funds 

Additionally, effective Nov. 15, the plan will offer five new Vanguard Target 
Retirement Funds and will lower the fees on three existing funds. 

The five new Vanguard funds - which are classified by retirement years 
ranging from 2010 to 2050 -make it easier for employees to select the proper 
fund based on the date they plan to retire. Each fund offers a diversified mix of 
investments and, over time, assumes a more conservative risk strategy as you 
move closer to retirement. 

internal.cornrnunications 
@eonus.com 

mailto:eonus.com
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The funds that will change their share class status are: Lord Abbett Small-Cap 
Value Fund (Class A); PIMCO Total Return Fund (Administrative Class); and 
American Funds The Growth Fund of America (Class R4) Investors in the 
three funds should note a brief blackout period beginning Nov. 13 at 3:30 p m 
and ending Nov. 15 at 9 a m (Eastern time). A blackout period allows for 
standard administrative processing to complete the fund transfers During this 
time, fund participants will be unable to perform transactions for the three 
funds; however, you will have complete access to all your other investment 
choices 

Watch for more information on these funds in an upcoming News Transmission 
article. 

To change your current savings plan deferral or begin contributing to the plan, 
contact our savings plan administrator, Mercer. You may reach Mercer at 
www.yourbene~ts.mercerkrs.com or call 1-866-321-0968 between 8 a.m. and 
IO p.m", Monday through Friday (Eastern time)., 

The company is pleased to offer these enhancements to your savings plan, a 
wonderful resource to help you plan a secure and comfortable future., 

Sincerely, 

Paula H. Pottiuger 
Senior Vice President, Human Re.sowces 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 23 

Responding Witness: Valerie L. Scott 

Q-23. Refer to pages 3-4 and 11 of the Scott Testimony and Reference Schedule 1 16 of Exhibit 
1 to the Rives Testimony. Provide the calculations, workpapers, etc., which show the 
derivation of the pension and post-retirement expenses annualized shown on Line 2 of the 
reference schedule 

A-23. See attached for calculation of the derivation of the pension and post-retirement expenses 
annualized at 23(1) and the Mercer study on 2008 Pension (SFAS No. 87) Expense for 
Retirement Plans at 23(4). An error was identified in the calculation of the ratio of 
expense to total pension and post retirement costs., We have also provided the requested 
schedules using the correct expensekapital ratio (see 23(2)) and a revised Exhibit 1, 
Reference Schedule 1.16 (see 23(3)). The corrected Reference Schedule 1.16 reflects a 
decrease in expense for the pro forma adjustment of $447,670 for electric operations and 
$119,002 for gas operations, 

For the Mercer study on post-retirement benefits (SFAS No. 106), see attachment to 
PSC-I Question No. 54, page 4 of 5 in this case. 
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Scott 

Louisville Cas and Elcctrir Company 
case N", ~ n n 7 - 0 0 ~ 6 ~  
cusc NO. ~nn~-onzsz  

Pcnsion Expcnsc Annualization 

LG&E Scrvco 

I 
2 
3 YO O&M lo total ( l ine IlLinc2) 

4 
5 
6 % O&M lo lotal (Line 4/L.inc 5) 

7 

Company O&M Pension expense (excluding Scrvco) 
Total Company Pension costs (cxcluding Servco) 

Scrvco O&M Pension expense chwgcd to L,G&E 
lotsl Scrvco Pension cos!s charged to I..G&E 

Projcclcd 2008 Cost per Mercer Study 
(lor L.G&E includes L.G&E Union and Non-Union Plans) 

Scrvco Yo allocated 10 LG&E based on labor splil 8 

9 Expected O&M cxpcnscs 
IO Scrvco O&M chwged lo L.G&E 
I 1  Iotol O&M costs for 2008 Mercer twgct 

(Line3,Line6xLine7) 
(Line8x LincYServco) 
(Line 9 + Line IO) 

S 2,666,584 
3,201,638 
83 28813% 

$ 4,626,890 
5.914.030 
78 23582% 

$ 4,939,436 $ 12,374,615 

42 I %  

6 4.1 13.964 $ 9.681.382 . .  
4,075,862 

S 8,189,826 
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Louisville Gas and Electric Company 
Case No.. 2007-00564 
Case No. 2008-00252 

Post Retirement (SFAS 106) Expense Annualization 

LG&E Scrvco 

1 Company O&M SFAS No 106 expense (excluding Servco) $ 6.194.978 
2 7,781, I34 
3 % O&M to total (Line I iLine 2) 79 61536% 

4 Servco O&M SFAS No 106 expense charged to LG&E 9; 624,940 
5 799,116 
6 % O&M lo total (L.ine 4iL.ine 5 )  78 20392% 

.Total Company SFAS No 106 costs (excluding Scrvco) 

Total Servco SFAS No, 106 costs charged lo L.G&E 

7 Projected 2008 Cost per Mercer Study 
(for LG&E includes LG&E Union and Non-Union Plans) 

$ 8.40.3,15.3 $ 2,020,105 

8 

9 Expected O&M expenses (L.ine 3. L.ine 6 x L.ine 7) $ 6,690,201 $ 1,579,801 
I O  Scrvco O&M charged lo LG&E (L.inc 8 x Line 9 Servco) 665,096 
I I Total O&M costs for 2008 Mercer target (L.ine 9 + L.ine I O )  $ 7,355,297 

Servco % allocated lo L.G&E based on labor split 42 I% 
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L.ouisville Gas and Electric Company 
Case No. 2007-00564 
Case No. 2008-00252 

Pension Expense Annualization - Corrected for Change in Cupilnlization Rate 

I Company O&M Sension expense (excluding Servco) $ 2,666,584 
2 Total Company Pension costs (excluding Servco) 3,426,602 
3 % O&M to total (Line IiLinr 2) 77 82008% 

4 
5 
6 YO O&M to total (Line 4/L ine 5) 

Servco O&M Pension expense charged to LG&E 
Total Servco Pension costs chargcd to LG&E 

$ 4,626,890 
5,914,030 
78 23582% 

7 Projected 2008 Cost per Mercer Study 
(for LG&E includes LG&E Union and Non-Union Plans) 

S 4,939,436 S 12,374,615 

8 

9 Expected O&M expenses (Line 3, Line 6 x Line 7) $ :3,843,873 $ 9,681,382 
10 Scrvco O&M charged to L.G&E (Line E x  Line 9 Servco) 4.075.862 
1 1  Tow1 O&M costs for 2008 Mercer larget (Line 9 + L inc 10) $ 7,919,735 

Servco YO allocated to LG&E based on labor split 42 1% 
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Louisville Gas and Electric Company 
Case No. 2007-00564 
Case No. 2008-00252 

Post Retirement (SFAS 106) Expense Annualization ~ Corrected for Change in Capitalization Rate 

I Company O&M SFAS No 106 expense (excluding Scrvco) $ 6,194,978 
2 Total Company SFAS No 106 costs (excluding Servco) 8,142,077 
3 % O&M to total (Line IiLine 2) 76 08597% 

4 
5 
6 % O&M to total (Line4iLinc 5) 

7 

Scrvco O&M SFAS No 106 expense charged to LG&E 
Total Servco SFAS No 106 cosls cliargcd to LG&E 

Projected 2008 Cost per Mercer Study 
(for LG&E includes LG&E Union and Non-Union Plans) 

$ 624,940 
799,116 

78 20392% 

$ 8,403,153 9; 2,020,105 

8 Servco %allocated to LG&E based on labor split 42 1% 

9 Expected O&M expenses 
I O  Servco O&M charged to LG&E 
I I Total O&M costs for 2008 Mercer target 

(Line 3, Line 6 x L.ine 7) $ 6,391,620 $ 1,579,801 
( h e  8 x L.ine 9 Servco) 665,096 
(L.ine 9 + L.ine IO) $ 7,058,716 



I Pension md Paif Rstircmeni cxpcnscr in t c s  YEW 

2 Pcnrion md Port Rslircmcni cxprnr~r mnudiled for 
2008 M c m r  Study 

3 loiniodj~;uncni(LincZ-Li.l .  I) 

7996 

2196 

Attnrhmcnt 10 Rc~ponic $0 PSC-2 Qucslion No 23 (3) 
PaCe I "f I 

SCOII 

Exhibit I 
Reference Srhcdule 1.16 

spunrorine wi tnar :  SIOlt 

rc'enriun Pori Refiicmcni 

S 7.293.474 S 1.811.918 

7.911.735 7.OS8.716 

1 626.211 S 238.798 

14.978.451 

S 865.059 S 1,431,731 1f566.672) 

S 683.397 S 1.131.067 S(447.670) 

181.662 300,664 f I 19.002) 

S 865.059 5 1.431.731 51566,672) 
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Scott 
Linda C. Myers, F.S.A. 
Principal 

462 South Fouflh Street Suile 1100 
Louisville, KY 40202 
5025614726 Fax5025614748 
iinda myers@mercer w m  
www mercer w m  

February 29,2008 

Ms Becky Smith 
E O N U S  LLC 
220 West Main Street 
Louisville, KY 40202 

Private & Confidential 

Subject: 2008 FAS 87 and IFRS Expense for Retirement Plans 

Dear Becky: 

Enclosed are exhibits illustrating the 2008 FAS 87 expense (both for financial and regulatory 
accounting purposes) and the 2008 IFRS expense by component for the Qualified and 
Non-Qualified Retirement Plans of E ON U S  LLC. Due to the increase in discount rates, 
the expense amounts are less than the 2008 budgeted amounts provided last year. We 
have included a reconciliation of the actual 2008 FAS 87 and IFRS expenses to the 2008 
budget estimates provided on April 13, 2007 

A measurement date of December 31,2007 was used in these calculations. Plan liabilities 
were based on census data collected as of September 30,2007 The market values of 
assets as of December 31, 2007 were provided by you All other methods, assumptions and 
plan provisions used in calculating the 2008 FAS 87 and IFRS expenses were the same as 
those used in the applicable December 31,2007 disclosures The 2008 expense amounts 
do not anticipate any contributions to the qualified plans during the 2008 calendar year. 

The undersigned credentialed actuary meets the Qualification Standards of the American 
Academy of Actuaries to render the actuarial opinion contained in this report 

Cansuiting Outsourcing, lnvestrnents 
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M E R C E R  
M A R S H  M E R C E R  IKROLL 1.- G U Y  CARPENTER OLIVER W Y M A N  

Page 2 
February 29,2008 
Ms Becky Smith 
E O N U S  LLC 

If you have any questions, please give me a call, 

Sincerely, 

Linda C Myers, F.S A 
Principal 

copy: 
Dan Arbough, Chris Garrett, Elliott Horne. Heather Metts. Ron Miller, Vaneeca Mottley, 
Ken Mudd. Susan Neal. Brad Rives, Valerie Scott, Cathy Shultz, Vicki Strange, Henry Erk, 
Marcie Gunnell, Patrick Baker, Jeff Thornton 

Enclosures 

The information contained in this document (including any attachments) is not 
intended by Mercer to be used, and it cannot be used, for the purpose of avoiding 
penalties under the Internal Revenue Code that may be imposed on the taxpayer. 
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Comparison of Actual 2008 FAS 87 Expense 
to 2008 Estimated FAS 87 Expense 

Provided on April 13,2007 for Retirement Plans 
of E.ON US. LLC 

(In Millions) 

Financial Accounting Regulatory Accounting 

Accounting) Purchase Accounting) 
Purposes (Includes Purchase Purposes (Excludes 

- 
2008 Estimated FAS 87 expense 
provided on April 13, 2007 $24 4 $33 5 

Decrease due to increase in 
discount rates 

Increase due to reflection of 3 
additional years of LG&E Union 
multiplier increases 1.3 1.3 

Increase due to liability losses 0 2  0.5 

Increase due to assets earning 
less than assumed 1 2  1 4  

Actual 2008 FAS 87 expense $21.6 $28.5 
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Comparison of Actual 2008 IFRS Expense 
to 2008 Estimated Expense 

Provided on April 13,2007 for Retirement Plans 
of E.ON U.S. LLC 

(In Millions) 

2008 Estimated IFRS expense provided on April 13, 2007 

Decrease due to increase in discount rates 

Increase due to liability losses 
Increase due to assets earning less than assumed 

Actual 2008 IFRS expense 

$20 2 

(3.1) 
0.2 

0 9  

$18 2 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 24 

Responding Witness: Valerie L. Scott 

Q-24. Refer to pages 4 and 12 of the Scott Testimony and Reference Schedule 1.17 of Exhibit 1 
to the Rives Testimony. Provide the calculations, workpapers, etc., which show the 
derivation of the “post-employment expenses per 2008 Mercer Study” shown on Line 2 
of the reference schedule, 

A-24. See attached for calculation of the derivation of the post-employment expenses 
annualized at 24(1) and the Mercer study on 2008 Post-Employment (SFAS No. 112) 
Expense for Retirement Plans at 24(4). An enor was identified in the calculation of the 
ratio of expense to total post-employment costs. We have also provided the requested 
schedule using the correct expensekapital ratio (see 24(2)) and a revised Exhibit 1, 
Reference Schedule 1.17 (see 24(3)). The corrected Reference Schedule 1.17 reflects a 
decrease in expense for the pro forma adjustment of $21,253 for electric operations and 
$5,650 for gas operations. 
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Luuisvillc Gns and Elcctric Cumpnny 
Cnsc No. 2007-00564 
Case Nu. 2008-00252 

Post-Empluymcnt (SFAS I 12) Benefits Expense Annunlizntion 

LG&E Servco 

I Company O&M SFAS No 112 expense (excluding Scrvco) $ (33,124) 
2 Totel Company SFAS No 112 costs (excluding Servco) (36.524) 
3 % O&M to total (Line liLine2) 90 69% 

4 
5 
6 % O&M to total (Line 4iLinc 5) 

Scrvco O&M SFAS No I I2 expense charged to LG&E 
Total Scrvco SFAS No 1 I2  costs charged to LG&E 

$ (215,605) 
(279,549) 

77 13% 

7 2008 Estimated Ycar End SFAS No 112 Liability per Mercer Study"' $ 3,966,429 $ 1.1 12,017 
8 
9 

2007 SFAS No I12 Liability pcr Mcrccr Studyt" 
2008 SFAS No I12 Benefits Cost From Increased 1 iability ( L  inc 7 - Line 8) 

3,550,710 6 2 3.6 6 2 
$ 415,719 $ 488.355 

10 

I I Expccled O&M expenses (L.inc 6, h e  6 x 1 ine 9) $ 377,016 $ 376,668 
12 Scrvco O&M chargrd to L.G&E (L.inc 10 x Line 1 1  Scrvco) 158.569 
13 Iota1 O&M costs for 2008 Mcrcer targct (Line 1 I i- Line 12) $ 535,585 

Servco % allocated to L.G&E based on labor split 42 1% 

"'For h e  2008 Mcrcer Study, scc attachment to Question Nu 55, page 3 of 4, from the Commission Staff's first data request in this case 
'"Sec attached 2007 Mcrcer Study, page 2 of 9 
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Louisville Gas and Electric Compnny 
Case No. 2007-00564 
Case No. 2008-00252 

Post-Employment (SFAS 112) Benefits Expense Annualizution - Corrected for Change in Cupitulization Rate 

LG&E Servco 

1 Company O&M SFAS No I I2  expense (excluding Scrvco) $ (33,124) 
2 (39.331) 
3 YO O&M to lolal (Line lll.inc 2) 84 22% 

4 Scrvco O&M SFAS No 1 I2  expense charged lo L.G&E $ (215,605) 
5 Total Servco SFAS No I12 costs charged lo I.G&E (279.549) 
6 % O&M to lolal (Line 4lL.ine 5) 77 13% 

Total Company SFAS No I I 2  costs (excluding Servco) 

7 2008 Estimstcd Year End SFAS No I12 Liability per Mercer Sludy"' $ 3,966,429 $ 1,112,017 
8 2007 SFAS No 112 Liability per Mercer Study") 3,550,710 623.662 
9 2008 SFAS No 112 Benefits Cost From Increased Liability (Line I - Line 8) $ 415,719 $ 488.355 

IO 

I I Expecled O&M expenses (Line 3, Line 6 x L.ine 9) $ 350.1 I3 $ 376,668 
12 Servco O&M charged lo L.G&E (Line IO x L,ine I I Scrvco) 158,569 
13 Total O&M costs for 2008 Mercer target (L.inc I I + Line 12) S 508,682 

Servco %allocated Lo L.G&E based on labor split 42 1% 

"'For the 2008 Mercer Study, see attachment to Question No 5 5 ,  page 3 of 4, from the Commission Staff's first daw rcqucsl in chis case 
"'See alrachcd 2007 Mercer Study, page 2 of 9 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

Revised 
Adjustment for Post-Employment Benefits 

For tlie Twelve Months Ended Anril30.2008 

Proforma per Revised 

I Post-Employment Benefits expenses in test year 

2 Post-Employment expenses per 2008 Mercer Study 

3 Total adjustment (1 ine 2 - Line I )  

4 Electric Department (a) 

5 Gas Department (a) 

6 Iota1 Adjustment 

(a) Percentages taken from Reference Schedule 1 15 

Filing Amount Difference 
$ (248,729) $ (248,729) $ 

535,585 508,682 26,903 

$ 784.314 $ 757,411 $ 26,903 

79% $ 619,608 $ 598,355 $ 21,253 

21% 164,706 159.056 5,650 

$ 784.314 $ 757,411 $ 26,903 
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Marcin 3. Gunnell, ASA, MAAA 
Pnncipal 

462 Saulh Fourlh Street. Suite 1100 
Louisville. KY 40202 
5025614622 Fax5025614700 
marcie gunnell@morcor cam 
www mercer cam 

December 2 1,2007 

Mr. Chris Garrett 
E ON U S LLC 
220 West Main Street 
Louisville. KY 40232 

Confidential 

Subject: FAS 112 Liability as of December 31, 2007 

Dear Chris: 

The purpose of this letter is to provide you with the liabilities resulting from the valuation 
associated with post employment benefits for disabled employees of E.ON lJ.,S, LLC under 
Statement of Financial Accounting Standards No. '1'12 (FAS 112). FAS 1 12 defines 
accounting standards for employer-provided benefits which are paid after active employment 
ceases but before retirement, whether or not the employee is expected to return to work. 

The post employment benefit obligation, calculated in accordance with FAS 1.12 as of 
December 31, 2007 with a 5.95% discount rate, is a liability of $10,703,486, The liabilities 
and participant counts by division are shown below., These figures may be revised if 
liabilities are remeasured during the year due to a plan amendment, changes in assumptions 
or other significant event. 

Llabillty 

Prior to With 
Division Medicare Part D Subsidy Medicare Part D Counts 

672.807 49.145 623,662 10 
~. . -. -. 

SeNCo 

......... . .... -- .- - _ _  . . . . . . . . . .  ................. 
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Page 2 
December 21,2007 
Mr Chris Garrett 
E O N U S  LLC 

The decrease in the liability over the prior valuation is due to an increase in the discount rate 
from 5.40% to 5 95%, a decrease in claims costs for non-disabled dependents and a 
decrease in the number of non-disabled dependents. 

FAS 112 requires a "terminal accrual" accounting method, under which the cost of benefits is 
recognized in full generally at the time of termination from employment. For purposes of this 
valuation, we valued those individuals who were disabled as of November, 2007. The liability 
reflects expected savings from the 28% prescription drug subsidy under the Medicare 
Prescription Drug, Improvement and Modernization Act of 2003 for the disabled employees 
eligible or expected to be eligible for Medicare. We project that E.ON U.,S. LLC will qualify for 
the subsidy indefinitely beginning in 2008. 

The FAS 112 liability includes the actuarial present value of continued medical benefits and 
life insurance for each disabled employee and their dependents until the disabled's age 65, 
when the FAS 112 benefit terminates (benefits beyond age 65 are accounted for under FAS 
106). 
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MARSH MERCER KROLL 
GUY CARPENTER OLIVFR WVM&H 

Page 3 
December 21,2007 
Mr Chris Garrett 
E ON U S LLC 

Please distribute copies of this report to the appropriate parties., Please call me at 502 56 1 
4622 or Patrick Baker at 502 561 4504 if you have any questions., 

Sincerely, 

Marcie S.  Gunnell, A.S.A , M.A.A.,A 
Principal 

copy: 
Becky Smith, Heather Metts, Cathy Shulk, Henry Erk, Linda Myers, Patrick Baker 

Enclosure 

~:Ww'dienl'lgklylUOO7 f~si12lei lnrcpan .om .letleidoc 

The information contained in this document (including any attachments) is not 
intended by Mercer to be used, and it cannot be used, for the purpose of avoiding 
penalties under the Internal Revenue Code that may be imposed on the taxpayer. 
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Posiemployment Benefit Valuation Report (FAS 1'12) E O N U S  LLC 

Certification 

We have prepared an actuarial valuation of the postemployment benefits provided to disabled 
employees by E.ON lJ.,S. LLC as of December 3.1, 2007 The results of the valuation are set forth in 
this report, which reflects the provisions of the postemployment benefits plan effective December 
31,2007 

This report has been prepared exclusively for E.ON I J S  LLC to present accounting results under 
FAS Nos. 112. Mercer is not responsible for consequences arising from the use of any elements of 
this report for any other than their intended purpose. Determinations for other purposes may be 
significantly different from the results shown in this report, 

Data 

We have also used and relied upon participant data provided by the company.. We have reviewed 
this data for reasonableness but have not completed an audit of this information We have also 
used and relied upon the plan information supplied by the plan sponsor. The plan sponsor is solely 
responsible for the validity and completeness of this information. 

Accounting results 

The accounting calculations reported herein are consistent with our understanding of E ON U.S 
LLC's interpretation of the provisions of FAS Nos. 112. The actuarial assumptions were selected by 
the company. We believe that each of these assumptions is reasonable 

Professional qualifications 

We are available to answer any questions on the material contained in the report, or to provide 
explanations or further details as may be appropriate. Collectively, the undersigned credentialed 
actuaries meet the Qualification Standards of the American Academy of Actuaries to render the 
actuarial opinion contained in this report, We are not aware of any relationship, including 
investments or other services that could create a conflict of interest, that would impair our 
objectivity. 

Marcie 5. Gunnell, A.S.A., M.A.A.A. 
Reviewed By: 

Date 

December 2007 
Mercer 
462 South Fourth Street, Suite 1100 
Louisville, KY 40202-3431 
Phone No 502 561 4500 
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Poatemployment Eanellt Valuation Roport (FAS 112) E ON U S LLC 

Actuarial Basis 

Accounting Policies 

FAS 112 requires a "terminal accrual" accounting method, under which the cost of benefits is 
recognized (in full) generally at the time of termination from employment 

Valuation Procedures 

Financial and census data: The valuation is based on participant data as of November, 2007 
provided by E.ON U S., LLC Although we have reviewed this data for reasonableness, we have not 
performed an audit of the data., 

Method Changes Since the Prior Valuation 

None 

Assumption Changes Since the Prior Valuation 

= The discount rate was changed from 5 40% to 5.95% 
The healthy mortality tables were updated from the RP 2000 combined tables for males and 
females with no collar adjustments projected to 2006 by Scale AA to the combined annuitant 
and nonannuitant mortality tables for current liability for defined benefit pension plans for the 
2007 plan year as set forth in regulations section 1,412(1)(7)-1) 

Pian Provision Changes Since the Prior Valuation 

None 

Impact of the Medicare Modernization Act of 2003 

The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (the MMA) was 
reflected as of December 8, 2003 assuming that E.ON U.S LLC will continue to provide a 
prescription drug benefit to Medicare-eligible disabled employees that is at least actuarially 
equivalent to Medicare Part D and that E ON U S ,  LLC will receive the federal subsidy. 

The following assumptions were used with the MMA calculations: 

= E.ON U.S. LLC will determine actuarial equivalence by benefit option Testing by benefit option, 
the Medicare-eligible disabled employees' medical drug plan is projected to meet the definition 
of actuarial equivalence indefinitely. 
E.ON U.S. LLC will apply for and receive the subsidy available under Medicare starting 2006 for 
all Medicare-eligible disabled employees that have drug coverage 
Medicare-eligible disabled employees do not elect Medicare Part D benefit 

* 

* 

'The estimated subsidy was based on Mercer's understanding of the Medicare Reform legislation 
based on the final Center for Medicare Services (CMS) regulations issued January 2005 and on the 
provided claims information from the medical plan administrator 
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Postemployment Benefit Valuatlon Report (FAS 112) E ON U S  LLC 

Actuarial Basis (continued) 

Summary of Actuarial Assumptions 

The following assumptions were used in valuing the liabilities and benefits under the pian 

Measurement Date December 31,2007 

Discounf rate 
Health care C O S ~  trend 
rates claim payments: 

.......... ................ 
5 95% 
The trend rates of incurred claims represent the rate of increase in employer 

~ ..... ._____- 

Medical Annual 
Years Rates of Increase 

2007 9 00% 

2008 8.00% 
2009 7.00% 

2010 7.00% 
201 1 6 00% 
2012 6 00% 
2013 5.50% 
2014 5.,50% 
2015t 5.00% 

Medical cost for disabled 
employees * Before Medicare offset $ 17.685 . After Medicare offset 6.093 - Projected federal drug subsidy 710 

9 Healthy spouse pre-Medicare age 65 cost 8,036 
Disabled claims costs are based on 2006 and 2007 disabled claims and 
administrafive fees, trended to the measurement date. Healthy claims costs 
are based on the claims costs shown in the 2007 Postretirement Benefif Plan 
Valuation Reporf trended to the measurement date. 

Medicare benefits Medicare is assumed to be primary in the medical plan after two years of 
disability and will reduce the company's cost by 70% Certain disabled 
individuals were identified by the company as ineligible for Medicare benefits 
with no expectation that they will become Medicare eligible It is assumed that 
these individuals' status will not change and that Medicare will not be primary 

Included In the per-capita claims cost for medical benefits None for life 
insurance benefits 

_______ 
Administrative expenses 
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Postemployment Bonaflt Valuatlon Report (FAS 112) E ON u s LLC 

Actuarial Basis (continued) 

Summary of Actuarial Assumptions (continued) 

Healthy mortality Combined annuitant and nonannuitant mortality tables for current liabilily for 
defined benefit pension plans for the 2007 plan year as set forth in regulations 
section 1 412(1)(7)-1) 
IRS Prescribed Tables for male and female lives disabled before 1995 See 
table of sarnole rates below 

- 
Disabled mortalify 

Recovery To reflect the probability of recovery from disability and return to active work, 
an adjustment factor of 92 08 percent was developed from the 1987 
Commissioner‘s Group Disablity Table and multiplied by the present values 
that were calculated assuming no recovery 
All other assumptions are as shown in the 2007 FAS 106 actuarial valuation 
reoort 

Other assumptions 

Table of Sample Rates 

Percantaae 

Mortality Mortality 
Disabled Lives Healthy Lives 

Attained Age Mala Mortality Female Mortality Male Mortality Female Mortality __ 
20 0 76% 0 58% 0 02% 0 a i %  
25 
30 
35 
40 
45 
50 
55 
60 

0 92% 
112% 
134% 
1 60% 
1 93% 
2 36% 
2 95% 
3 62% 

0 72% 
0 89% 
1 09% 
1 26% 
144% 
165% 
191% 
2 26% 

0 03% 
a a4% 

0 09% 
0 07% 

0 11% 
0 16% 
0 25% 
0 52% 

0 02% 
0 02% 
0 04% 
0 05% 
0 08% 
0 12% 
0 23% 
0 46% 
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Postomploymant Banaflt Valuatlon Report (FAS 112) E ONUS LLC 

Actuarial Basis (continued) 

Summary of Plan Provlsions 

Eligibility Employees who are approved for LTD benefits The elimination period is 6 
months (3 months for WKE union) 

Medical benefits Eligible for continuation of the medical plans offered to active employees for 
themselves and eligible dependents generally until the disabled employee's 
age 65 Upon reaching age 65 participants are assumed to elect retirement 
and are covered under the terms of the retiree medical plan 

Surviving spouse 
coverage 

Contributions 

Life Insurance 

Surviving spouses of deceased disabled employees are covered under the 
medical plan following the disabled employee's death, provided they make any 
required monthly premium contributions 

Disabled employees contribute toward the coverage on the same basis as 
active employees 

Eligible for continuation of the life insurance plan offered to active employees 
until age 65 Upon reaching age 65 participants are assumed to elect 
retirement and are covered under the terms of the retiree life insurance plan (if 
any) 





LOUISVILLE CAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 25 

Responding Witness: Valerie L. Scott 

Q-25. Refer to pages 4-5 of the Scott Testimony, specifically, the request to defer revenues 
related to MISO Schedule 10 expenses deferred between the end of the test year and the 
date new rates go into effect, as well as any future adjustments to the MISO exit fee, as 
regulatory liabilities until the amounts can be amortized as part of a future rate case. 

a. Provide the amount of revenues related to MISO Schedule 10 expenses realized by 
LG&E during the test yoar and the amount of such revenues LG&E projects it will 
realize in the first 12 morlths after new rates go into effect. 

b. Describe the extent of past adjustments to the MISO exit fee and the period of time 
over which future adjustments are reasonably anticipated to occur. 

A-25. a. The amount of revenues related to the MISO Schedule 10 expenses realized by 
LG&E during the test year is $3,341,946. 

b. There will be no revenues related to MISO Schedule 10 expenses after new rates go 
into effect. 

A refund of $681,715 of the MISO exit fee was received in March 2008, which 
settled amounts owed through December 2007 Annual refund payments will 
continue to be received in the first quarter of each year from 2009 through 2015 for 
the preceding calendar year based on actual activity experienced by the MIS0 
Monthly accruals are being booked in the current year, reducing the MISO exit fee 
regulatory asset for estimated refunds to be paid in the following year. Refund 
accruals of $85,242 are included in the April 30, 2008 test year MISO exit fee 
balance in account 182321. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 26 

Responding Witness: Valerie 1,. Scott 

4-26, Refer to pages 6-7 of the Scott Testimony. Provide the 2009 date when the coal tax 
credit statute is to expire. 

A-26. KRS 141.0406, enacted as HB 805, Chapter 320 on April 5 ,  2000, states that “except in 
the case of an alternative fuel facility as defined in KRS 154.27-010 or a gasification 
facility as defined in KRS 154.27-010, the Coal Incentive Credit authorized under KRS 
141.0405 shall be allowed for ten (10) consecutive years beginning on July 15,2001.” 

KRS 141.0405 (4) (a) states: The base year amount shall be equal to: For entities 
existing on July 14,2000, that meet the eligibility requirements imposed under subsection 
(1) of this section, the tons of coal purchased and used to generate electricity during the 
twelve (12) calendar months ending in December 31, 1999, that were subject to the tax 
imposed by KRS 143.020 

The calendar year of 2000 was the first period whereby Kentucky coal purchases in 
excess of 1999 base year levels were eligible for the $2 per ton credit. Given the ten year 
period in the statute, coal purchases in 2009 (through December 31, 2009) will be the 
final year in which Kentucky coal purchases will be eligible for the coal tax credit. An 
application for 2009 must be submitted for approval by the Department of Revenue by 
March 15, 2010 for use on either the Company’s 2009 Kentucky Income Tax Return or 
its 2010 Kentucky Property Tax Return. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 27 

Responding Witness: Joltn J. Spanos 

Q-27. Refer to Volume 4 of 5 of LG&E’s application, the Testimony of Shannon L. Chamas 
(“Charnas Testimony”), at page 3;  Reference Schedule 1.14 of Exhibit 1 to the Rives 
Testimony; and the Joint Rebuttal Testimony of .John J. Spanos (“Spanos Rebuttal”), 
pages 2 through 4, filed in Case No. 2007-00564. 

a. Explain how Mr. Spanos’s example would be affected i f  the hypothetical utility 
performed depreciation studies every 4 years and remaining service life was 
considered as part of those studies. 

b. Assume for purposes of this question that Unit A in Mr, Spanos’s example actually 
remains in service for 6 years and Unit B actually remains in service 12 years., 
Explain how these additional assumptions would affect Mr. Spanos’s example 
comparing the average service life approach with the equal life group approach. 

c. The Spanos Rebuttal often notes that the equal life group approach is the most 
accurate approach and provides the better match of recovery ta consumption. Are 
there other reasons or events which have occurred at LG&E within the last 5 years 
that support the adoption and use of the equal life group approach? If yes, describe 
those reasons or events in detail. 

d. As part of the depreciation study, did Mr Spanos perform a comparison of the 
theoretic depreciation reserve with the actual depreciation reserve? 

(1) If yes, what were the results of this comparison? Describe the actions, if any, 
resulted from the comparison. 

(2) If no, explain why such a comparison was not performed 

A-27 a. There are many variables to take into consideration when attempting to utilize the two 
unit example on pages 2 through 4 of MI. Spanos’ rebuttal testimony in a ratemaking 
scenario. For example, service life decisions will be reevaluated for the account and 
reserve-to-plant ratios are left out of the formula Thus, the purpose of the two unit 
example is to describe and compare the two depreciation procedures: average service 
life and equal life group 
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Consequently, all of the variables must be resolved or determined to be able to 
properly respond to the affects to the two unit example in the regulatory environment. 

b., The change to the example would produce an average service life of 9 years, rate of 
11.1 1%, and annual depreciation amount of approximately $222. At the end of year 
6, the accumulated depreciation would be $332 or 33% of the Unit B value; however, 
it has survived two-thirds of life. In the equal life group procedure, Unit A would 
have a 16.67% rate and Unit B would have a 8.33% rate.. Thus, after year 6, the 
accumulated depreciation would be $500, which is half of the recovery of Unit B with 
half of its service life remaining. 

c. No, there are no other reasons or events which have occurred at LG&E within the last 
5 years that require the adoption of the equal life group procedure. It is Mr. Spanos’ 
opinion that the equal life group procedure is the most accurate approach so it should 
be implemented., 

d. (1) Yes, a cornparison of the theoretical reserve to the actual reserve was performed, 
However, it must be understood that the theoretical depreciation reserve is a 
measure of past recovery assuming the same life and salvage parameters were in 
place from the first day of installation which is not realistic for long-lived assets 
and utilities that have rate cases. 

The comparison of the theoretical reserve to the actual reserve is parl of the 
depreciation calculation in Mr. Spanos’ Depreciation Study. The detailed 
calculations are presented on pages 111-428 through 111-628 of the Depreciation 
Study. 

(2) Not applicable. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 28 

Responding Witness: Lonnie E. Bellar / John J. Spanos 

Q-28. Refer to the response to the Commission Staff's Second Data Request dated April 14, 
2008 in Case No. 2007-00565, Item 3 ,  wherein KU indicated that it was reviewing the 
recommendations of the Virginia State Corporation Commission ("Virginia S C Y )  Staff, 
which rejected the use of the equal life group approach., 

a. Provide the status of KU's review of the Virginia SCC Staffs recommendations and 
describe how KIJ has determined it will proceed in response. 

b. The Virginia SCC Staff cited several concerns related to switching to the equal life 
group approach. Provide a response for each concern listed below. 

(1)  Average service life approach tends to produce more stable rates, all other 
variables being equal. 

(2) A switch to the equal life group approach can compound any inaccuracies in 
estimation of the retirement dispersion. 

( 3 )  A switch to the equal life group approach can introduce inter-generational 
inequities. 

(4) A switch to the equal life group approach can be more costly and time- 
consuming to maintain. 

A-28. a. The letter is an administrative recommendation by the VSCC Accounting Division. It 
does not bind the Virginia Commission. KU expects to contest the recommendation 
in its next rate case. 

b. The Virginia State Corporation Commission did not review any studies for Louisville 
Gas & Electric Company as there are no assets in their jurisdiction. However, the 
four issues listed above have been addressed for Kentucky Utilities assets in response 
to Question No. 89 in Case No. 2008-00251 I 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 29 

Responding Witness: Counsel 

Q-29. L,G&E and KU jointly own 10 combustion turbines (“CTs”). The CTs are Paddy’s Run - 
Generator 13, E. W. Brown CTs 5 through 7, and Trimble County CTs 5 through 10. The 
proposed depreciation rates for these 10 CTs are not the same for KIJ and LG&E. 
Recalculate L,G&E’s proposed depreciation expense adjustment reflecting the KU 
proposed depreciation rates for the E, W. Brown CTs 5 through 7 and the LG&E 
proposed depreciation rates for Paddy’s Run - Generator 1.3 and Trimble County CTs 5 
through 10, 

A-29. The requests seek a calculation using incorrect rates for the CTs which requires original 
work and that, if completed, and used for ratemaking purposes, would be confiscatory. It 
is inappropriate to calculate depreciation expense on LG&E assets using KU depreciation 
rates as the methodology of KU depreciation rates have not historically been consistent 
with LG&E’s past depreciation recovery of those assets. Though the units are the same 
they have not been recovered in the past at the same rate so future recovery amounts are 
different as well. All of the generating units utilize individual depreciation rates assigned 
by company based on original cost and accumulated depreciation, not location only. 
Applying KU depreciation rates to L,G&E’s assets would not guarantee full recovery of 
these assets, as required. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 30 

Responding Witness: Counsel / Shannon L. Charnas /John J. Spanos 

4-30, Provide a recalculation of LG&E’s proposed depreciation expense adjustment based upon 
the following assumptions. 

a. Depreciation expense is calculated utilizing the depreciation rates provided by LG&E 
in response to Item 27 of the AG’s Initial Request for Information (dated February 4, 
2008) in Case No. 2007-00564. For the 10 CTs jointly owned by LG&E and KU, the 
recalculation should use the KU depreciation rates for the E. W. Brown CTs 5 
through 7 and the LG&E depreciation rates for the Paddy’s Run - Generator 13 and 
the Trimble County CTs 5 through 10. 

b. Depreciation expense is calculated utilizing the depreciation rates proposed by the 
AG’s witness, Michael J .  Majoros, Jr. For the 10 CTs jointly owned by LG&E and 
KU, the recalculation should use the KU depreciation rates for the E. W. Brown CTs 
5 through 7 and the LG&E depreciation rates for the Paddy’s Run - Generator 13 and 
the Trimble County CTs 5 through 10. 

A-30. a. The requests seek a calculation using incorrect rates for the CTs which requires 
original work and that, if completed, and used for ratemaking purposes, would be 
confiscatory. It is inappropriate to calculate depreciation expense on LG&E assets 
using KU depreciation rates as the methodology of KU depreciation rates have not 
historically been consistent with L.G&E past depreciatian recovery of those assets. 
Though the units are the same they have not been recovered in the past at the same 
rate so future recovery amounts are different as well. All of the generating units 
utilize individual depreciation rates assigned by company based on original cost and 
accumulated depreciation, not location only. Applying KU depreciation rates to 
LG&E’s assets would not guarantee full recovery of these assets, as required. Please 
see LG&E’s response to Question No., 29. 

b. Without waiver of the objection filed on September 5, 2008, a recalculation of 
LG&E’s proposed depreciation expense adjustment based upon the depreciation rates 
proposed by the AG.3 witness, Michael 5. Majoros, Jr. is attached. For the 10 CTs 
,jointly owned by LG&E and KU, the recalculation uses the correct depreciation rates 
for the E. W. Brown CTs 5 through 7 and the correct depreciation rates for the 
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Paddy’s Run - Generator 1 3  and the Trimble County CTs 5 through 10 LG&E does 
not agree with the depreciation rates proposed by the AG’s witness, Michael J 
Majoros, Jr and disputes the reasonableness of the calculation provided in this 
response 
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Louisville Gas & Electric Company 

Adjustment To Reflect Annualized Depreciation Expenses Under Majoros Proposed Rates 
At April 30,2008 - 

Electric - Gas Total 

Annualized direct depreciation expense under Majoros proposed 
rates ( I )  $ 72,554,971 $ 9,939,325 $ 82,494.296 
Common Plant allocated annualized depreciation expense under 
proposed rates ( I )  ( 2 )  $ 13,392,902 $ 4,705,614 $ 18,098,516 
Total annualized depreciation expense under proposed rates $ 85,947,873 $ 14,644,939 $ 100,592,812 

Depreciation expense per books for test year $ 107,382,630 $ 18,923,380 $ 126,306,010 
Depreciation expense for asset retirement costs (ARO) 179,05 1 9,103 188,154 
Depreciation for post-I995 environmental cost recovery (ECR) 7,240,995 7,240,995 
Depreciation expense per books excluding ARO and post-1995 
ECR $ 99,962,584 $ 18,914,277 $ 118,876,861 

Total Adjustment to reflect annualized depreciation expense $ (14,014,711) $ (4,269,338) $ (18,284,048) 

( I )  Reflects Majoros proposed rates per Case No 2007-00564 
(2) Common plant depreciation was allocated 74% to electric 
and 26% to gas pursuant to common utility plant study 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 31 

Responding Witness: Shannon L. Charnas 

Q-31. Refer to the Chamas Testimony at pages 5-6 and 10-1 1. Provide with this response, and 
every month thereafter at the time it files its monthly financial statements with the 
Commission, an update on LG&E’s actual rate case expenses 

The Company is providing monthly updates of its rate case expenses pursuant to PSC-1 
Question No 57 in this case. 

A-31 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 32 

Responding Witness: Shannon L. Charnas 

4-32. Refer to page 6 of the Chamas Testimony and Reference Schedule 1.28 of Exhibit 1 to 
the Rives Testimony. 

a. Provide a detailed description of the criteria used by LG&E to determine that the cost 
of the lease for demineralization equipment at the Cane Run and Mill Creek 
generating facilities should have been recorded as a capital lease rather than an 
operating lease. 

b. Explain in detail why LG&E initiated a review of its initial decision to record the 
lease as an operating lease. 

c. Provide the accounting entries made when LG&E initially recorded the lease as an 
operating lease and those it made when it determined that it should have been 
recorded as a capital lease. 

d. Describe the reasoning for reversing the rent expense for the duration of the lease and 
the adjustment to remove the impact of reversing the rent expense. 

A-32. a. The Lease agreement states that at the end of the lease, LG&E can purchase the 
demineralization equipment for $1 which creates a bargain purchase option, one of 
the €our criteria that determines a capital lease, in accordance with Statement of 
Financial Accounting Standard No. 1.3, Accourzhg,for Leases. 

b. Accounting was contacted in March 2007 by Cane Run personnel regarding the 
purchase of the property. The inquiry prompted the review of the lease by 
Accounting personnel, upon which it was determined that the lease should have been 
recorded as a capital lease at inception. 

c. The monthly entries made from inception when L,G&E was recording the lease as an 
operating lease were: 
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DR 502100 Steam Expense $52,400 
CR 232100 Trade Payable $52,400 

DR 232 100 Trade Payable $52,400 
CR 1 3  1092 Cash - BOA Funding $52,400 

The entry that was made when LG&E determined the lease should have been 
recorded as a capital lease was: 

DR 101 101 Property LJnder Capital Leases $2,876,958 
DR 42700 1 Interest-Notesmebentures $3,175,508 
DR 403002 Depreciation Expense - Whsle $732,388 
CR 502100 Steam Expense $5,503,332 
CR 227100 Ob1 Under Capital Leases - Noncurrent $160,832 
CR 243 100 Ob1 IJnder Capital Leases - Current $388,302 
CR 1081 15 Accum Depreciation - Cor-Elect Structures $732,388 

Rent expense for the duration of the lease was reversed in order to properly establish 
the capital asset and the lease obligation, which, in turn, required recording 
depreciation and interest expense 

d 





LOIJISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 33 

Responding Witness: Shannon L. Charms 

Q-33. Refer to pages 7 and 1 1  of the Chamas Testimony and Reference Schedule 1.29 of 
Exhibit 1 to the Rives Testimony. 

a. Provide the accounting entries made in .July 2007 to correct the accounting for 
LG&E’s Information Technology maintenance contracts. 

b. Provide the calculations, workpapers, etc., that show the derivation or the proper 
amount of expense for the contracts during the test year. 

A-33. a. The accounting entry prepared by LG&E to correct the accounting for the IT contract 
follows: 

Debit 146100 INTERCOMPANY - SERVCO 
Credit 935488 MTC-OTH GEN EQ - INDIRECT $1,313,131 37 

b. See the attached schedule showing the derivation of the $2,224,837, the proper 
amount of expense for the IT contracts during the test year. All IT contracts are held 
by Servco and allocated to LG&E based on the IT departmental allocation of 47 99% 

$1,313,131 37 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 34 

Responding Witness: Shannon L. Cliarnas 

4-34, Refer to pages 8 and 1 1  of the Charnas Testimony and Reference Schedule 1.31 of 
Exhibit 1 to the Rives Testimony. Provide the source and derivation of the 61.91 percent 
ratio shown on Line G of the reference schedule as the portion of the increased “vehicle 
fuel cost applicable to 0 & M.” 

A-34. The actual expenses for the vehicle costs during the test year were charged 38.09% to 
balance sheet accounts and 61.91% to operating and maintenance expense accounts. This 
is based on the actual allocation of LG&E fleet vehicle costs per the general ledger for 
the test year. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 35 

Responding Witness: William Steven Seelye 

4-35, Refer to Volume 4 of 5 of LG&E’s application, the Testimony of Lonnie E. Bellar 
(“Bellar Testimony”), at pages 4-7. The pro forma electric class rates of return reflect 
that the rate of return for Special Contracts is slightly lower than the rate of return for 
Residential Rate RS. Given that, unlike its gas operations, there is no threat of physical 
bypass by its electric customers, explain why none of LG&E’s proposed increase in 
electric revenues is allocated to Special Contracts. 

A-35. The special contract customers with a lower rate of return than the overall rate of return 
have contracts with terms and conditions that do not allow LG&E to propose an increase 
greater than the rate schedule under which the customer would otherwise take service. 
Because these customers would otherwise take service under either LP-TOD or LC-TOD 
and because LG&E is not proposing an increase to LP-TOD or LC-TOD, in accordance 
with the contracts, the Company cannot request an increase to the special contract 
customers. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 36 

Responding Witness: William Steven Seelye 

4-36, Refer to Volume 4 of 5 of LG&E’s application at page 7 of the Bellar Testimony Mr 
Bellar states that LG&E decided to follow the cost-of-service study (“COSS) for its gas 
customers more closely than it did for the electric customers Explain further why L,G&E 
chose to follow the COSS more closely for gas customers than for electric customers. 

A-36 Because of the relatively higher level of LG&E’s gas customer charges compared to the 
electric customer charges, the Company has concluded that it can bring its gas customer 
charges more in line with the cost of providing service than its electric customer charges 
LG&E’s electric customer charges are much lower relative to the actual cost of providing 
service, which would result in a significant electric rate impact if the cost of service were 
followed more closely In developing its proposed electric rates, the Company decided 
not to decrease its residential energy charges in order to bring the customer charge more 
closely in line with cost of service. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 37 

Responding Witness: J. Clay Murphy 

Q-37. Refer to Volume 4 of 5 of LG&E’s application, the Testimony of J.  Clay Murphy 
(“Murphy Testimony”), at pages 4-6, which deals with the issue of declining residential 
gas consumption. Lines 10-16 reflect the amount of decline, from its last rate case to the 
current rate case, in the temperature normalized average annual consumption of LG&E’s 
residential gas customers. Provide, on an annual basis, the temperature normalized 
average of LG&E’s residential gas customers for the calendar years 2003 through 2007. 

A-37. L.G&E estimates average annual normalized residential natural gas consumption for the 
requested calendar years as follows: 

2003 83.6 
2004 81.6 
2005 75.4 
2006 68.1 
2007 72.8 

In order to produce consistent normalized r,esults over the 5-year period from 200.3 to 
2007, the normalization methodology used in these calculations relies upon the 30-year 
normal heating degree days developed by the National Oceanic and Atmospheric 
Administration for the 30 years ended December 2000 for each of the 5 calendar years. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 38 

Responding Witness: J. Clay Murphy 

Q-38. Refer to page 9 ofthe Murphy Testimony. Mr. Murphy stales that LG&E is proposing to 
modify rate schedule FT to require the customer electing service under this rate schedule 
to provide notice to LG&E no later than March 3 1 and to execute a contract for service 
by April 30 in order to begin receiving service by the following November I., For 
clarification, is this requirement for the first time a customer elects this rate schedule or 
must the customer notify LG&E by March 31 each year in order to be served under this 
rate schedule? 

A-38. The March 31 notice requirement applies to the first time that the customer elects service 
under Rate Schedule FT. An existing customer served under Rate FT is not required to 
annually re-elect service under Rate FT. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 39 

Responding Witness: J. Clay Murphy 

4-39, Refer to page 10 of the Murphy Testimony Referring to Rider RES, Mr. Murphy states 
that this service provides firm balancing up to a stated amount of the daily mismatches 
between volumes delivered and volume used by the customer LG&E is proposing to 
withdraw this rider because no customers have used it since 2000. Explain how the 
mismatch is handled if not under this rider. 

A-39. Rider RBS is a service under which a customer served under Rate FT may elect a 
specified volume of daily firm. balancing service to cover daily mismatches 
(“imbalances”) between the volume of natural gas delivered by the customer to LG&E 
and the volume of natural gas used by the customer at its facility. 

Absent any service under Rider RBS, mismatches between volumes delivered and 
volumes used by a customer are handled on an “as-available” basis through the halancing 
service incorporated in Rate Schedule FT. 

This “as-available” daily balancing service is provided pursuant to the provisions and 
charges described in Rate Schedule FT. There is no charge for balancing within the +/- 
10% daily imbalance tolerance set forth in Rate Schedule FT. Outside the +/- 10% daily 
imbalance tolerance, LG&E assesses the Utilization Charge for Daily Imbalances 
(‘UCDI”). 

“As-available’’ daily balancing service is suspended when an Operational Flow Order 
YOFO”) is in effect. When an O F 0  is in effect, the daily imbalance tolerance is reduced 
from +/- 10% to +/- 0%. An OFO charge is assessed on the mismatch between the 
volume of natural gas delivered by the customer to LG&E and the volume of natural gas 
used by the customer at its facility in violation of the particular OFO directive as 
described in Rate Schedule FT. 

As a part of its on-going re-evaluation of its gas tariffs (as further discussed in LG&E 
response to AG-1 Question No. 1 lo), Rider RBS was identified for deletion since it no 
longer appears of interest to customers. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 40 

Responding Witness: J. Clay Murphy 

Q-40. Refer to page 12 of the Murphy Testimony. 

a. Mr. Murphy discusses the new Distributed Generation Gas Service rate that LG&E is 
proposing. Under what rate schedules are these customers currently being served? 

b. Have any customers objected to the change? 

A-40. a. All non-residential gas sales customers are served under one of three rate schedules: 
Rate CGS, IGS, and AAGS. Any customer with distributed generation or similar 
facilities that would otherwise qualify for service under Rate DGGS are receiving 
sates service pursuant to one of these three rate schedules, 

b. LG&E is not aware of any objections raised by customers to this new rate schedule. 
At this time, LG&E is not proposing to require existing customers with small gas- 
fired distributed generation installations to take service under this new rate schedule. 
However, all future installations will be required to take service under this new rate 
schedule. LG&E reserves the right to terminate existing contractual relationships and 
transfer existing customers with existing distributed generation installations to this 
new rate schedule in the future, consistent with any notice provisions in those 
contracts. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 41 

Responding Witness: Robert M. Conroy 

4-41, Refer to the Conroy Testimony at page 4. Mr. Conroy states that LG&E and KU have 
not been able to completely harmonize their rate schedules, Explain in detail why the 
companies have been unable to do so. 

A-41. The Companies have made considerable progress towards harmonizing the terms and 
conditions and the structure of the rate schedules between KU and LG&E. The changes 
that were made in the previous rate cases and those that are being proposed in this 
proceeding provide benefits to the administration and interpretation of the services 
provided to customers, and ultimately improved customer service and satisfaction. 
L,G&E and KU have not completed the harmonize their rate schedules because the 
Companies believe that further changes at this time would have resulted in significant 
customer billing impacts and strained both metering and administrative resources. The 
Companies will continue to evaluate and harmonize their rate schedules in the future 
where appropriate. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 42 

Responding Witness: Robert M. Conroy 

4-42, Refer to page 6 of the Conroy Testimony. Explain why LG&E decided to eliminate the 
summer and winter rates in Rate GS and propose a flat rate. 

A-42. LG&E decided to eliminate the GS summer/winter rate differentials and offer a flat rate 
for the same reasons that the residential rate differentials were eliminated in the last rate 
case. In approving the elimination of the LG&E residential differentials, the Commission 
ordered LG&E to file a report on whether the results of the rate change caused an 
increase in summer usage. The report found no such impact. Seasonal differentials 
simply are not effective in encouraging conservation absent being used in tandem with 
time-of-day differentials. Customers do not shift load for months at a time. In the case 
of GS, the elimination of the differentials is combined with restriction of the rate to a 
much more homogeneous customer group where the bundled rate structure can reflect 
cost and is now harmonized with the KU GS rate structure. 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 43 

Responding Witness: Butch Cockerill 

4-43“ Refer to Volume 4 of 5 of the application, the Sidney L. “Butch” Cockerill Testimony 
(“Cockerill Testimony”), at page 2. 

a. Explain more fully the nature of the Meter Pulse Charge, 

b. Refer to page 2 of the Cockerill Testimony. 
proposing to eliminate its policy of paying for customers’ meter bases. 

Mr. Cockerill states that LG&E is 

(1) What is the current cost for a meter base? 

(2) Provide the total costs incurred by KU to supply meter bases for the test year 
and annually for calendar year 2005,2006, and 2007. 

(3) Are all of KU’s costs for meter bases capitalized or expensed? 

(4) Has KU historically maintained the meter bases that it provided to customers? 
If yes, will KU continue to maintain those meter bases? 

(5) If KU has historically maintained the meter bases that it provided, does KU 
intend to maintain the customer-supplied meter bases in the future? 

(6) Explain why LG&E is proposing to change this policy. 

A-43. a. The Meter Pulse Charge is designed to recover cost incurred by the Company for 
special equipment installed on the Company’s metering devices to provide the 
customer with real time data (data pulses) allowing the customer to control its electric 
power demand. This service is not normally provided to customers except at their 
request. 

Company assumes the references to “KU” were intended for LG&E 

b. (1) 125 Amp Residential Base - $17.00 
200 Amp Residential Base - $24.00 
320 Amp Residential Base - $105.00 



(2) Test Year - $84,.300 
2005 - $135,000 
2006 - $140,000 
2007 - $150,000 

I ( 3 )  Capitalized 

(4) No 
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(5) Not applicable 

(6 )  Historically the Company has furnished meter bases for customers to ensure 
consistency in the types of meter bases being installed in our service tenitor y. 
The benefits to the company were improved operational efficiency and employee 
safety by achieving a standard meter base design. Over the past several years, the 
electrical supply manufacturers have established a standardized off-the-shelf 
common meter base for single phase electric meters, thus eliminating the need for 
the Company to continue furnishing these type meter bases. The company will 
continue to provide meter bases for three-phase meter bases due to the multiple 
types of bases and the importance of having the proper equipment to achieve the 
benefits stated above 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 44 

Responding Witness: Butch Cockerill 

4-44, Refer to page 5 of the Cockerill Testimony MI Cockerill states that customers 
whose payments are received more than 10 days after the bills are issued will 
have their behavioral scores affected in the behavioral scoring system. 

A-44. The Company assumes the above statement was intended to be part of Question 
No 45 Please see response lo Question No 45 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 45 

Responding Witness: Butch Cockerill 

4-45, Explain the behavioral scoring system 

a. Identify all the ways that a customer can be affected by a negative behavioral score 

b. Explain in detail the effect of LG&E’s proposed 10-day collection cycle on a 
customer who has no deposit with LG&E, whose historic bills have been paid within 
11 to 15 days, and whose future bills are paid within 11 to 15 days. 

A-45. LG&E’s behavioral scoring model was introduced in September, 2005. The purpose of 
this model is fourfold: 

To objectively measure individual customer behavior, based solely on the 
customer’s internal payment habits with LG&E. 
To improve customer satisfaction by sending disconnect notices to fewer 
customers. 
To delay the beginning of the collection process for medium risk customers, 
and 
To keep low risk customers out ofthe credit cycle entirely. 

Specific customer benefits are as follows: 
Low risk customers do not receive a disconnect notice until two months in 
arrears. 
Medium risk customers do not receive a disconnect notice until one month in 
arrears 
High risk customers receive a disconnect notice when current bill is past due 
(this was the practice for 
A customer’s risk category can change over time, based on hisher payment 
behavior. In essence, a customer can be rewarded by improving hisher 
payment habits. 

customers prior to September, 2005). 

Each residential customer account is scored monthly, two days past the current bill due 
date. Six attributes are reviewed monthly, and a risk category (low, medium and high) is 
assigned to each customer, based on the score. The six attributes are: 

The number of times delinquent in the past eight months; 
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e The number of months since the customer was last eligible to be disconnected; 
The number of accounts receivable aging buckets (.SO, 60., 90, 90+) with a 
balance greater than $0; 
The total delinquent bzlance; 

e The number of months since becoming a customer; 
e The number of month’s since the customer’s last payment. 

It is important to note, prior to the implementation of this model, all customers who were 
delinquent on their current bill received a disconnect notice. There were no 
distinguishing factors, other than this. Since behavioral modeling was implemented, 
fewer disconnect notices have been sent to customers. Therefore, a customer who pays 
late does not necessarily mean that hdshe will be categorized a medium or high risk 
customer. If the customer is late each month, but pays hidher bill in full each month, it is 
unlikely he/she will receive a disconnect notice. 

a. The only way a customer can be affected by a negative behavioral score is that he/she 
would receive a disconnect notice on a delinquent cunent bill only, in accordance 
with existing PSC regulations and LG&E tariffs,. The behavioral scoring system is 
not designed to penalize customers, it is intended to reward improved payment 
history by delaying the sending of a disconnect notice until the score reaches a high 
enough risk factor to warrant a notice being sent. 

b. There would be no affect on this customer, given this scenario. Deposits are only 
assessed at either the time of application for service, or following disconnect for 
nonpayment. As long as the customer continues to pay within 10 - 15 days, no late 
payment charge would be assessed, and no deposit would be assessed. 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 46 

Responding Witness: Butch Cockerill 

Q-46 Refer to page 5 of the Cockerill Testimony Provide any studies or analyses of the 
impacts on revenues, uncollectibles, and cash flow of having payments due 10 days after 
the date of the bill, with a penalty imposed for payment after the 15Ih day, versus bills due 
15 days after the date of the bill, with a penalty imposed for payment after the 1 5Ih day 

A-46 The Company has not performed any such studies 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 47 

Responding Witness: Butch Cockerill 

4-47 Refer to SLC Exhibit 3 to the Cockerill Testimony Provide the derivation of the $14.50 
amount used in the calculation. 

A-47. The cost for disconnecting and reconnecting a service is based on the average cost of 
completing all service orders during the test period. The breakdown is as follows: 

Disconnect Reconnect Total 
Company Labor $ 8.43 $ 8.43 $ 16.85 
Transportation 1.20 l"20 2.40 
Outside Services 4.66 4.66 9.33 
Supplies and Materials 0.2 1 0.21 0.41 
Total Costs $ 14.50 $ 14.50 $ 29.00 





LOIJISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 48 

Responding Witness: William Steven Seelye 

Q-48. Refer to Volume 5 of 5 of LG&E’s application, the Testimony of William Steven Seelye 
(“Seelye Testimony”), at page 2, and Seelye Exhibits 25-35. Provide an electronic copy 
of both the electric and gas cost-of-service studies with all formulas intact. 

A-48. The requested information is being provided on CD 
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LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 49 

Responding Witness: William Steven Seelye 

Q-49. Refer to pages 6-9 of the Seelye Testimony and Seelye Exhibit 2. 

a. The testimony, at page 6, indicates that, relying heavily on the results of its electric 
cost-of-service study, L.G&E is proposing to increase rates for only the residential and 
lighting rate schedules. Explain why no increases are proposed for the Large 
Commercial Time-of-Day or Industrial Power Time-of-Day customers served at 
primary voltages, since, according to the cost-of-service study, the rates of return for 
those groups are below the total system average rate of return,, 

b. The testimony, at pages 8-9, indicates that LG&E’s rcsidential customer charge is too 
low and that its residential energy charge is too high. LG&E is proposing to increase 
the customer charge from $500 to $8.23 and make no change to the energy charge. 
To what extent did LG&E consider a larger increase to the residential customer 
charge and a decrease, of some magnitude, to the residential energy charge? 

In analyzing rate options for Rate LP-TOD, the Company concluded that it is 
important to maintain the current demand charge differentials between the 
Transmission, Primary, and Secondary voltages. It is also important to maintain the 
existing demand charge relationship hetween Rate LP and Rate LP-TOD. Over the 
years, the Company has attempted to maintain parity between Rate LP and Rate LP- 
TOD so that, unless they can shift demand to the off-peak period, customers remain 
economically indifferent between taking service under Rate LP and taking service 
under Rate LP-TOD. Therefore, in consideIing rate design options for these rates, the 
Company analyzed the rates of return for Rate LP-TOD-Transmission, Rate L,P- 
TOD-Primary, Rate LP-TOD-Secondary, Rate LP-Primary, and Rate LP-Secondary 
both individually and as a group. Because the rate of return for Rate LP-Primary was 
reasonably close to the overall rate of return, the Company decided not to disturb the 
current relationships that exist hetween Rate LP and Rate LP-TOD and among the 
various voltage levels in order to bring Rate LP-TOD-Primary directly in line with 
the cost of service study. 

A-49. a 

b. Consideration was given to decreasing the energy charge and increasing the customer 
charge by an even larger amount A higher customer charge could certainly he 
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suppoded on the hasis of the cost of service study and for other reasons. 
Howevet, due to the likelihood that the Companies will need to file rate cases in 
the neat future (i e. due to the need to recover the costs associated with Trimble 
County Unit 2), the Company decided that it should take a more gradual or 
incremental approach of making adjustments to customer charges in a single 
rate case 





LOUISVILLE GAS AND ELECTRIC COMPANY 

CASE NO. 2008-00252 
CASE NO. 2007-00564 

Response to Second Data Request of Commission Staff 
Dated August 27,2008 

Question No. 50 

Responding Witness: William Steven Seelye 

Q-50. Refer lo page 16 of the Seelye Testimony. Provide a sample bill for a iransmission 
customer under the current KW basis billing method and a sample bill for that same 
customer under the proposed kVa billing method. 

A-50. See attached 



Customer Service: (502) 589-1444 Mon-Fri 7AM-7PM(EST) 
Walk-in Center Hours: Mon-Fri 8AM-5PM(EST) 
Telephone Payments: (800) 780-9723 
Power Outaqe ReDorlina: 15021 589-3500 - - .  . 

3" e "" mrnplni 

Want to reduce the seasonal highs and lows normaiiy 
ssociated with utility biiis? Sign up for our Budget Paymenl 

?Ian! Simply check the box on your bili slub before returing it 
with your next payment 

www eon-us corn 

Averages for This Last 
Billing Period Year Year 

Average Temperature 81 ' 79 - 
Number of Days Billed 30 29 

Electriclkwh per day 44800 0 451034 

Account Name: JOHN DOE 

Service Address: 1234 ANYWHERE S i  

BILLING SUMMARY 
Previous Balance 76 72 

Summary Transfer (76.72) 

Balance as of 08/08 0.00 

Electric Charges 63.677 50 

Utility Charges as of 08/05 63.677 50 
Other Charges 76.72 

Total Amount Due 63,754.22 

ELECTRIC CHARGES 
Rale Type: Large Power Transmission TOO 
Customei Charge 
Energy Charge 
Demand Charge ($2 63x2304 kw) 
Peak Demand Charge ($9 28 x 2160kw) 
Power Facloi Charge 72% (0 048 x $26 104 32) 

Other Charges For Above Rales 
Elcclric Fuel Adjuslmenl ($ 00355 x 1344000 kwh) 
Environmental Surcharge (1 020% x $63,993 61) 
lerger Surcredil(1 499% CR x 564.646 55) 

Total Elwtrlc Charges 

$12000 
$31 745 28 
$6.059 52 

$20.044 80 
S1 25301 

$4 771 20 
$652 74 

-$969.05 
163.677 50 

Please see reverse side for additional charges. --I-__..._- Bring enlire bill when paying in - penon. 

Customer Service (502) 589-1444 

, I I 
Home Phons i! (502) 1234567 

OFFICE USE ONLY MB 
C14. R0067. G999999 
P62 45 

D C h e c k  here if ptan(s) requested on back of stub 

P.0 Box 637108 
ATLANTA. GA 30353-7ioa 

JNiCe Address 1234 ANYWHERE S1 

Exhibit A-50 1 
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JOHN DOE 
1234 ANYWHERE ST 
LOUISVILLE KY 40291-3667 
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Customer Service: (502) 5894444 Mon-Fri 7AM-7PM(EST) 
Walk-in Center Hours: Mon-Fri 8AM-5PM(EST) 
Telephone Payments: (800) 780-9723 
Power Outage Reporting: (502) 589-3500 

This Last 

a" e un mmpiq  

Yant to reduce Ihe seasonal highs and lows normally 
ssociated with utility bills? Sign up for our Budget Payment 

Plan! Simply check the box on your bill stub before returing it 
with your next Davment 

www eon-us cam 

BILLING SUMMARY 
Previous Balance 76 72 

ACCOUNT INFORMATION __ __ 
Account Number' UUUO-0000-0000-ou 

Billing Period Year Year 

Average Temperature ____ 81 " 79 
- 

Account Name: JOHN DOE 

Service Address: 1234 ANYWHERE ST 

Summary Transfer 

Balance as of 08/08 

. .  
Next Read Date: 09/08/08 

0000-0000-0000-00 

Averages for 

08/26/08 I $68,500.51 I $69,185.52 

(76.72) 

0.00 

- Electric Charges 68 423 79 Number of Days Billed - 30 29 

Electriclkwh per day E 44800 0 45103 4 Utility Charges as of 08108 60 423 79 
Other Charges 76.72 

-__ ELECTRIC CHARGES 
___I 

Rate Type: Retatl Transmission Service 
Cuslorner Charoe " 
Energy Charge 
Demand Charge ($2 29 x 3293 kva) 
Peak Demandcharge ($8 08 x 2920 kva) 

Other Charges For Above Rates 
Electric Fuel Adjustment ($ 00355 x 1344000 kwh) 

)vironmental Surcharge (1 020% x $63.993 81) 

Total Electric Charges 

$12000 
$31.74528 
$7.540 97 
$23.593 60 

$4,771 20 
5652 74 

568,423 79 

lease see reverse side for additional charges. Bring enlire bill when paying in person, ............................................................................................................................................................................................ ................. 
Customer Service (502) 589-1444 PLEASE RETURN THIS PORTION WITH YOUR PAYMENT 

OFFICE USE ONLY MB 
C14. R0067. G999999 
P62 45 

P 0 Box 537108 
ATLANTA. GA 30353-7108 

Service Addceess: 1234 ANYWHERE ST 
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1234 ANYWHERE ST 
LOUISVILLE KY 40291-3667 

1~111111~111t1111l1lflllltllllllllllllll,it,,li,,,,,il,,i 

Attachment to Response to PSC-2 Question No. 50 
00000000000000000000000000000000000000000000000000000 

Sample: LGE Transmission Customer Proposed kVA bill 
Page 2 of 2 

Seelye 


