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Enclosed please find the original and ten (10) copies of the Application of the 
Breathitt County Water District for a Certificate of Public Convenience and Necessity to 
construct and finance pursuant to KRS 278.020. 

Also enclosed are eleven (1 1) copies of the exhibits required pursuant to 807 
KAR 5.069. 

If you need m y  additional information or documentation, please let me know. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 2008- @),us’ 
In the Matter of: 

THE APPLICATION OF THE BREATHITT COUNTY WATER 
DISTRICT OF BREATHITT COUNTY, KENTUCKY, FOR A 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO 
CONSTRUCT AND FINANCE, PURSUANT TO KRS 278.020. 

APPLICATION 

This Application of the Breathitt County Water District (“Applicant”) of Breathitt 
County, Kentucky, respecthlly shows: 

1. That the Applicant is a water district of Breathitt County, Kentucky, 
created and existing under and by virtue of Chapter 74 of the Kentucky 
Revised Statutes. 

That the post office address of the Applicant is: 
Breathitt County Water District 
1 137 Main Street 
Jackson, Kentucky 41339 

That Applicant pursuant to the provisions of KRS 278.020, seeks (i) a 
Certificate of Public Convenience and Necessity, permitting Applicant to 
constrnct a watenvorks construction project, consisting of extensions, 
additions, and improvements (the “Project”) to the existing waterworks 
system of Applicant; and (ii) approval of the proposed plan of financing 
said project. 

That the KY 11 10 Phase 1 consists of the constrnction and installation of 
approximately 42,000 linear feet (If) of 10-inch waterline, 6,300 If of 8- 
inch waterline; 6,700 If of 6-inch waterline; 34,800 linear feet of 4-inch 
waterline; and 1,800 linear feet of 2-inch waterline. 

That Applicant proposes to finance the construction ofthe KY 11 10 Phase 
1 Project through a Grant Agreement titled “Federally Funded 
Memorandum of Agreement Between the Commonwealth of Kentucky 
Environmental and Public Protection Cabinet and Breathitt County Water 
District” administered by the Kentucky Division of Abandoned Mine 
Lands (AML). Applicant has a commitment from AML for up to 
$3,000,000 for constrnction of this phase of the project. This agreement is 

2. 

3. 

4. 

5. 
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shown as Appendix “ B  to the Final Engineering Report (FER) filed 
herewith as an exhibit. 

That Applicant does not contemplate having the project constructed with 
any deviation from minimum construction standards of this Public Service 
Commission. 

6. 

7. That Applicant files herewith the following Exhibits pursuant to 807 KAR 
5:069 in support ofthis Application. 

A. Copy of the AML Grant Agreement is attached as Appendix 
“ B  OF the FER 

B. Copy of the Engineer’s Concurrence of Bid Award attached 
as Appendix “C” of the FER. 

C. Copy of the Preliminary Engineering Report amended to the 
FER, based on bids received on June 4,2008. 

D. Certified statement from the Chairperson of the Applicant, 
based upon statements of the Engineers for Applicant, 
concerning the following: 

1. The proposed plans and specifications for the Project 
have been designated to meet the minimum 
construction and operating requirements set out in 807 
KAR 5:066, Section 4 ( 3 )  and (4); Section 5 (1); 
Sections 6 and 7; Section 8 (1) through ( 3 ) ;  Section 9 
Engineering Report. 

2. All other state approvals have already been obtained, 
including the approval of the Kentucky Division of 
Water, attached as Appendix “ D  of the FER. 

3. The Existing rates of Applicant shall produce the total 
revenue requirements set out in the engineering reports, 
therefore no rate increase is necessary, and 

4. Setting out the date of July 1,2008, when it is 
anticipated that construction will begin and March 2009 
when it is anticipated to end. 

8. The foregoing constitutes the documents necessary to obtain the approval 
of the Kentucky Public Service Commission in accordance with Section 
278.020 of the KRS and in accordance with the “Filing Requirements” 
specified in 807 KAR 5:609, Section 1. 

WHEREFORE, Applicant the Breathitt County Water District asks that the Public 
Service Commission of the Commonwealth of Kentucky grant to Applicant the 
following: 

a. A Certificate of Public Convenience and Necessity permitting Applicant to 
construct a waterworks prqject consisting of extensions, additions, and 
improvements of the existing waterworks system of Applicant. 
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b. An order approving the financing arrangements made by Applicant, viz. 
through a Federally Funded Memorandum of Agreement Between the 
Commonwealth of Kentucky Environmental and Public Protection Cabinet 
and Breathitt County Water District administered by the Kentucky Division of 
Abandoned Mine Lands (AML). 

1149 Main Street 
Jackson, Kentucky 41339 
(606) 666-4400 

VERIFICATION 

The undersigned, JOHN LESTER SMITH, being duly sworn, deposes and states 
that he is the Chairperson of the Board of Commissioners of the Breathitt County Water 
District, Applicant, in the above proceedings; that he has read the foregoing Application 
and has noted the contents thereof; that the same is true of his own knowledge, except as 
to matters which are therein stated on information or belief, and as to those matters, he 
believes same to be true. 

IN TESTIMONY WHEREOF, witness the signature of the undersigned on this 
the 18'h day of Junc, 2008. 

rlKj3R DISTRICT 
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COMMONWEATLH OF KENTUCKY 

COUNTY OF BREATHITT 

The foregoing was subscribed and sworn to before me by John Lester Smith, 
Chairperson of  the Board of Commissioners of the Breathitt County Water District, on 
this the 18'h day of  June, 2008. 

Commission Expires: - Q-&m$ 
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CERTIFICATE OF CHAIRPERSON OF BREATHITT COUNTY 
WATER DISTRICT, AS TO STATEMENT REQUIRED BY 

SECTION 1 ( 5 )  OF 807 KAR 5:06 

I, JOHN LESTER SMITH, hereby certify that I am the duly qualified and acting 
Chairperson of the Breathitt County Water District, and that said District is in the process of 
arranging to finance the construction of extensions, additions and improvements to the 
existing waterworks system of the District (the “Project”), in cooperation with Nesbitt 
Engineering, Inc., Lexington, Kentucky, the Engineers for the District (the “Engineers”). 

Based on information furnished to me by said Engineers for the District, I hereby 
certify as follows: 

1. The proposed plans and specifications for the Project have been designated to 
meet the minimum construction and operating requirements set out in 807 KAR 5:066, 
Section 4 (3) and (4); Section 5 (1); Sections 6 and 7; Section 8 (1) through (3); Section 9 (1) 
and Section 10 as contained in Appendix “D” of the Final Engineering Report. 

2. All other state approvals have already been obtained, including the approval of 
the Kentucky Division of Water, attached as Appendix “D” of the Final Engineering Report. 

The Existing rates of the District filed with the Public Service Commission of 
Kentucky are contemplated to produce total revenue requirements set out in the Engineering 
Reports, prepared by the Engineers and filed with the Public Service Commission. 

3. 

4. That it is now contemplated that construction of the KY 11 10 PHASE 1 
Project will begin on or about July 1,2008, and will end on or about March 15,2009. 

IN TESTIMONY WHEREOF, witness my signature this Isth day of June 2008. 

COUNTY OF BREATHITT 

Subscribed and sworn to before me by John Lester Smith, Chairperson of the Board of 
Commissioners of the Breathitt County Water District, -the 18‘h day of June 2008. 

NOTARY PUBLIC 
Commission Expires: od -L/-mv 
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Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Table Of Contents 

Chapter 1 General ..................................................................................................... I 

Figure 1 Location Map 

Chapter 2 Project Planning Area ............................................................................ 2 

Figure 2 Water Distribution System Improvements 
KY 11 10 Phase 1 AML Project 

Chapter 3 

Chapter 4 

Existing FacilitiedNeed for Project ....................................................... 3 

Proposed ProjectlCosffFunding ............................................................ 4 

Chapter 5 Conclusions and Recommandations ..... .............................................. 5 

Appendix A Funding 

KY 11 10 Certified Bid Tabulation 

KY 11 10 Waterline Extension, Total Opinion of Estimated Phase 1 Project Cost & 
Funding Sources 

Appendix B Project Funding 

Grant Letter for Design 

Grant Letter for Construction 

Appendix C Engineer’s Letter of Recommendation of Bid Award 

Appendix D Kentucky Division of Water Approval Letter 

nexbitk e ngine ering, inc 

P:\Breathitl\998-18\FER\02TOC.doc i 



Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt Countv Water District. Jackson. Kentuckv 

Chapter 1 -General 

Breathitt County, which encompasses the City of Jackson, is located in the eastern 
coalfields of Kentucky, approximately 85 miles south and east of Lexington on KY 15, 
and approximately 34 miles north of Hazard. Jackson, the county seat, is a fourth class 
city located near the center of Breathitt County. The County borders Wolfe, Lee, 
Owsley, Perry, Knott, and Magoffin Counties. (See Figure 1) 

The 2000 US Census figure for Breathitt County is 16,100 persons. There are 6,170 
occupied housing units in Breathitt County and therefore 2.61 persons per household. 

Major highways passing through Jackson and/or Breathitt County are KY 15, KY 30, KY 
52, KY 31 5, KY 11 10, KY 476 and KY 205. Some of these areas already have potable 
water available for residents and this proposed project will bring potable water to the 
residents along KY 15, KY 1278 and including portions of McIntosh Fork, Right Fork, 
and Little Leathewood as well as other minor roads. 

The construction for the project along KY 11 10 includes approximately 16 miles of 10- 
inch, 8-inch, 6-inch, 4-inch and 2-inch diameter potable water mains. These water lines 
can be served from the District‘s existing distribution system by gravity and will provide 
potable water service to 252 customers. The majority of the lines will be installed on the 
Dept. of Transportation right of way, which is covered by the approved Encroachment 
Permit. Any other necessary easements and property for installation of the main and 
ancillary facilities will be secured, as needed, for the project very soon. 

Construction bids for this Phase 1 Project were received on June 4, 2008. The Certified 
Bid Tabulation is provided in Appendix “A .  Total Opinion of Estimated Project Costs, 
utilizing the low bid, for this project are shown in Appendix “ A  Table A-I. 

Two Federally Funded Memorandums of Agreement (MOA‘s) between the 
Commonwealth of Kentucky Environmental Protection Agency and Breathitt County 
Water District have been executed for this Project. The first MOA dated September 1, 
2007 was for Engineering Design of the entire KY 11 I O  Project (approx. 39 miles), which 
includes the Phase 1 Project (approx. 16 miles) just bid. The second MOA dated July 1, 
2008 is for the Phase 1 Project Construction and Engineering Services during that 
construction. Copies of both of these MOA’s are included as Appendix “B” to this report. 

Currently, the District does not have any long term debt on their other projects so 
customer service rates should be minimally affected, dependent upon the amount of 
debt required for this project. 

nelrblt tengineering, inc. 
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Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Chapter 2 - Project Planning Area 

Breathitt County Water District (BCWD) is a Class "C" Water District organized in August 
2003 by the Breathitt County Judge Executive. The County Judge then appointed the 
Chairman and four other commissioners to serve on the Water District's Board. 

Currently, the BCWD has approximately 420 customers. In addition to these existing 
customers, at the completion of the KY 15 South Watts Waterline Extension Project 
(estimated to be August 2008) the District's customer base will increase to 
approximately 600 households. 

Jackson, the county seat, operates an independent water system (Jackson Municipal 
Water Works), drawing water from the North Fork of the Kentucky River. The system 
currently serves 2,000 households. The water treatment plant (WTP), capable of 
producing 2.5 MGD, is expected to supply the potable water product to the various 
county water line extensions. Daily production by Jackson Municipal Water Works is 
currently 875,000-950,000 gallons (-3540% of plant capacity) and their storage 
capacity is presently 925,000 gallons. 

The District has two 105,000-gallon ground storage tanks (located on KY 30 and Cane 
Creek) that will provide service to this Phase 1 Project. It is planned to construct a new 
pump station and storage tank on the future phase of the KY 11 10 project. This 
proposed project is the continuation of BCWDs effort to deliver potable drinking water to 
all residents outside Jackson's service area. Jackson's WTP is expected to have more 
than adequate capacity to supply the needed potable water for this proposed project. 

See Figure 2 which shows the Phase 1 Project and the total Water Distribution Project 
Area for the KY 11 10 corridor project. 

Breathitt County has 6,170 occupied housing units per the 2000 US Census report. The 
KY 1110 Phase 1 Water Main Extension project area has approximately 252 residential 
households. This project has a maximum overall concentration of approximately 16 
homes per mile. Most of the housing is currently served by privately operated wells. 
Most of the water obtained from drilled wells in Breathitt County is extremely hard and 
contains noticeable amounts of iron. 

nesbi t tengineer ing,  inc 
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Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Chapter 3 - Existing FacilitieslNeed For Project 

There is no potable water to the proposed project area. Residents in this area must rely 
either on wells, springs or hauled water for their domestic water needs. Breathitt County 
is one of the last counties in the Commonwealth to be provided treated water in the rural 
areas of the County. 

The well water is extremely hard and contains noticeable amounts of iron. Salty water 
may be found from 50 feet to several hundred feet below the level of the principal valley 
bottoms. Where springs supply water, the yield is rarely more than 5 GPM. A more 
reliable and healthy source for water is needed. 

The proposed project will consist of approximately 16 miles of various sized water lines 
ranging in sizes from 10-inch to 2-inch. These waterlines will be served by the existing 
BCWD distribution system on KY 397 and the source of water for this project will come 
from the Jackson Municipal Water Works thru a master meter located on KY 30 near 
Belcher Fork. 

This proposed Phase 1 Project would bring potable water service to some 252 homes, 
some small businesses and churches in the project area. This waterline will later be 
extended to serve the entire KY 11 10 corridor from Haddix to the Perry County line. 

The 2000 US Census reports 2.61 persons per household so the maximum total service 
population will be approximately (2.61 x 252) 660 persons. At a conservative usage rate 
of 100 gallons per person per day, this would equate to a base water supply requirement 
of approximately 66,000 GPD. This amount would require Jackson's WTP to increase 
their production by 2.6 % of their rated capacity, but would still have them well under 50 
% of their rated 2.5 MGD capacity. 

nE3Rb&'tengineering, inc 
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Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Chapter 4 - Proposed ProjecVProject CosVFinancing 

The proposed potable KY 11 10 Water Extension Project was bid on June 4, 2008. 
There were six bidders on Contract 1 -the Waterline Contract. Bids which were 
submitted were very competitive as shown in the Certified Bid Tab provided in Appendix 
“A”. 

After the Certified Bid Tabs were prepared, a reference check of the low bid contractor 
was initiated. Several references were called to review their experience with this 
contractor. Based upon NEl’s due diligence of the reference checks, NE1 provided a 
recommendation letter stating that the contract for construction of Phase 1 should be 
awarded to the low bidder, G&W Construction Company, Inc. located in Morehead, KY, 
contingent upon receiving the Public Service Commission’s Certificate of Convenience 
and Necessity and the concurrencelblessing of the KY Abandoned Mine Lands program 
(the agency thru which the funding is being provided). A copy of the recommendation 
letter from NE1 to the BCWD Chairman is included in Appendix “C”. 

The Construction Cost, Project Cost, and Proposed Funding Sources are provided in 
Appendix “A“ based upon the bids that were received on June 4, 2008. 

The construction of Phase 1 should commence as soon as possible in order to make as 
much progress as can be made before inclement weather begins. 

neabi@engineering, inc 
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Prel iminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Chapter 5 - Conclusions & Recommendations 

To provide potable water service to the 252 homes within the Phase 1 area of the KY 
11 10 corridor, the new water lines necessary. Since 100 % Grant Funds are to be used 
for construction this Project is fiscally feasible. 

The health, environmental, land use, and economic enhancement issues combined 
necessitate the need for this water system extension in Breathitt County. 

This project will also provide a reliable water supply to the additional customers along 
KY I 1  10 in the next Phase of construction. Additionally, the availability of reliable, clean, 
and chlorinated water from the centralized source will improve the economy of scale for 
both the BCWD and the Jackson Municipal Water Works. 

nexbi t tengineer ing,  inc 
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Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Appendix “A” - Funding 

Certified Bid Tabulation of Bids received by the BCWD on 6/4/08 

Table A - 1 KY 11 10 Waterline Extension, Total Opinion of Estimated Phase 1 
Project Cost 

nexbitflengineering, inc. 
P\Breathitt\998-23 KY 11 10 AML\FER\OB Appendix cover pages.doc 



Breathitt County Water District 
Contract # 1 

Bidopening: 1 l : O O  AMLocal Time. June 4,  2008 
KY 1110 Waterline Extension 

Certified Elid Tabulation 

tely represents bids, received. Opened and read In the Brealhln County Fiscal Court, Kentucky on June 4.2008. 



Breathitt County Water District 
Table A-I 

Legal and Administrative 

Land Acquisition & Rights of Way 

Interest during construction 

Engineering 

Engineering Design (entire Project - 38 miles) (by AML') 

Construction Advertising and Bidding (Phase 1) (by AML) 

Engineering Review during Construction (Phase 1) (by AML) 

Resident Observation (Phase 1) (by AML) 

KYl l lO  Waterline Extension 
Total Opinion of Estimated Phase 1 Proiect Cost & Funding Sources 

Breatbitt County, Kentucky 

$ - 
$ - 
$ - 

$ 150,000 

$ 15,895 

$ 31,790. 

$ 94,948 
m 

. .. . , . . .  
Iconstruction cost- based on June 4, 2008 Low Bid I $ 2,688,087.96 

Project Contingencies I $  119,279 
Tis~l:Qpini5n@f,'Piobable Project Cost .'I. $ 2,506,000 

tf . ,,$ Funding Sources $ 
I 

MOA 7-1-08 AML (construction amt authoriz. up to $ 3,000,000.) 2,350,000 

TOt$:of.PbSsible, Proje,ct Funding Sources ' . , . .  . .  .I;$ 2,500,000 
1 $ , .  . . . .  .,_.." 

Nole; 1) KY Abandoned Mine Lands 
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Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Appendix “B” - Project Funding 

Grant Letter for Design - MOA between KY EPC and BCWD for Engineering Design of 
the entire KY 1 I10 corridor between Haddix and the Perry County line, dated 9/1/07 in 
the amount of $ 150,000. 

Grant Letter for Construction - MOA between KY EPC and BCWD for Phase 1 
Construction and Engineering Services during construction dated 7/1/08 in the amount 
of $3,000,000. 

neibiitt e ngine ering, inr. 
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FEDERALLY FUNDED 

MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COMMONWEALTH OF KENTUCKY 

ENVIRONMENTAL AND PUBLIC PROTECTION 
CABINET 

AND 

BREATHITT COUNTY WATER DISTRICT 

HIGHWAY 1110 (AML) WATER SUPPLY 
DESIGN PROJECT 

BREATHITT COUNTY 



THIS MEMORANDUM OF AGREEMENT (the AGREEMENT) is made and entered into this 

first day of September, 2007, by and between the Commonwealth of Kentucky, the 

Environmental and Public Protection Cabinet, with an address of Capital Plaza Tower, Frankfort, 

Kentucky 40601, hereinafter known as “the Cabinet,” and Breathitt County Water District, with 

an address of 1137 Main Street, Suite 305, Jackson, Kentucky, 41339, hereinafter known as “the 

District”. 

W I T N E S S E T H  

WHEREAS, a groundwater contamination study performed by the Division of 

Abandoned Mine Lands (AML) found that groundwater well samples taken from houses along 

and in the vicinity of Highway I I10 in Breathitt County including areas around Howard Creek, 

Whick, Wolf Coal, Altro, Bowlings Creek, and Barwick have been impacted by AML-eligible 

mining; and 

WHEREAS, the study identified impacts from pre-law and interim coal mining as factors 

contributing to the reported groundwater problems; and 

WHEREAS, approximately 533 residences located in the study area described above are 

within the affected area, and a predominate number of those were found to be AML-eligible; and 

WHEREAS, the Cabinet and the District wish to begin preparations for an extension of 

water service into the study areas, to provide relief to the AML-affected residents; 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 

herein, and for other good and valuable consideration, the receipt, mutuality and sufficiency of 

which is hereby acknowledged by the parties to this AGREEMENT, the Cabinet and the District 

hereby COVENANT AND AGREE as follows: 
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1. OBLIGATIONS OF THE CABINET 

1.1 The Cabinet shall undertake the following obligations: 

A. When requested to do so, the Cabinet shall forward the written report of any 

archaeological survey to the Kentucky Heritage Council and the Office of State 

Archaeology, University of Kentucky, for review. 

B. 

preparation of plans and specifications prepared by the District. 

The Cabinet shall review and concur, if acceptable, with proposed contracts for 

C. The Cabinet shall provide Request for Payment forms to the District. 

D. 

District. 

The Cabinet shall review project, financial and status reports received from the 

E. 

Requests for Payment and progress reports. 

The Cabinet shall process payments to the District promptly after receipt of 

F. 

Compliance” to be included in the bid documents. 

The Cabinet shall provide an affidavit form entitled, “Campaign Finance Law 

1.2 The Cabinet has been awarded a Federal grant to be used toward completion of the 

Project, and the following information pertains to that award: 

A. Catalog of Federal Domestic Assistance (CFDA) Number: 15.252, 

B. 

C. 

CFDA Title: Abandoned Mine Lands Reclamation (AMLR) Program, 

Award Name and Grant Number: 2007 Abandoned Mine Lands Grant, GR707210 

D. Federal Awarding Agency: Office of Surface Mining Reclamation and 

Enforcement, Department of the Interior 
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E. Applicable Compliance Requirements: Additional compliance requirements for 

this Project are contained in Circular A-133, a copy of which the Cabinet has provided to 

the District. 

2. OBLIGATIONS OF THE DISTRICT 

2.1 The District shall undertake the following obligations: 

A. The District shall provide to the Cabinet completed design drawings, technical 

specifications and other construction-related documents, in electronic and paper format, 

as soon as they have been completed. The District shall submit a detailed hydraulic 

analysis/profile of the existing water supply system and the proposed expansion 

B. The District may contract preparation of design drawings, technical specifications 

and other construction-related documents to other governmental agencies or to private 

sector companies. The District will procure engineering contracts in accordance with 

applicable state and federal laws and regulations. Specifically, the District agrees to act 

in accordance with KRS 45A, “Kentucky Model Procurement Code”, and the Federal 

Office of Management and Budget Circular A-87, “Cost Principles for State and Local 

Governments”. Contracts with other governmental agencies andor private sector 

companies shall be submitted to the Cabinet’s Division of Abandoned Mine Lands 

(DAML) for review and concurrence, prior to execution by the District. 

C. The District shall comply with the provisions of Section 106 of the Natural 

Historical Preservation Act of 1966, as amended (16 U.S.C. $9 470); Executive Order 

No. 11593, which relates to the identification and protection of historic properties; and 

the Archaeological and Historic Preservation Act of 1974 (16 U.S.C $3  469(a)(1) et seq.). 

In particular, an archaeological survey shall be performed for all areas, such as tank sites 
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and pump stations, proposed for disturbance outside of highway rights-of-way, unless the 

site and the access thereto have previously been disturbed. 

D. The District shall submit preliminary design drawings and technical specifications 

to DAML for review and concurrence, to assure adherence to the defined project scope. 

The District shall submit the necessary contract documents to the Cabinet’s Division of 

Water for their review and approval in accordance with Chapter 224 of the Kentucky 

Revised Statutes. 

E. Following review and concurrence by both DAML and Division of Water, the 

District shall submit two complete bid packages, including design drawings, technical 

specifications and other contract documents, and a construction cost estimate to DAML. 

F. The District shall submit, on a regular basis, a Project status report to DAML. 

The report is to be accompanied by a financial report during the portion of the 

performance period that design activities are occurring. The status and financial reports 

shall be submitted upon completion of significant sections of the design. The reports and 

requests for payments shall be submitted on a monthly basis if required in writing by 

DAML. A “Request for Payment” form with an itemization of eligible Project costs 

attached shall be submitted at scheduled intervals as design work progresses. The 

Request for Payment forms shall be provided by DAML. The Chairman or the 

Chairman’s designee must sign payment requests. The District shall provide written 

notification to the Division of Abandoned Mine Lands of any designees who have been 

given signatory authority. 

G. The District shall establish a special Project identification code for all work 

performed under this Agreement and records shall be maintained of all related work, 
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whether performed by the District, or other governmental agencies or private sector 

companies. 

H. The District shall establish a separate bank account that reflects federal receipts 

and shall kmish  bank statements for months in which payments are received. These 

statements shall be submitted to the Cabinet to the attention of the Finance Branch, 

Division of Administrative Services, 4Ih Floor, Capitol Plaza Tower, Frankfort, Kentucky 

40601. 

1. The District shall have an audit made, if required by funding levels, in accordance 

with OMB Circular a-133. “Audits of State and Local Governments”, which is 

incorporated into this AGREEMENT by reference. A copy of the audit report shall be 

provided to the Cabinet within 30 days after completion of the audit, but no later than one 

year after the end of the audit period 

J. The District shall obtain prior approval for acquisition of equipment under this 

MOA. Requests for equipment acquisition authorization should be submitted to: Finance 

Branch, Division of Administrative Services, 4th Floor, Capital Plaza Tower, Frankfort, 

Kentucky 40601. 

K. The District shall require all consultants and/or contractors to carry Worker’s 

Compensation and Public Liability Insurance: single limit coverage of at least 

$1,000,000.00. Proof of insurance shall be submitted to the Cabinet upon request. 

L. 43CFR12 is incorporated by reference. 

M. The District shall require the Consultant to sign and submit to the Division of 

Abandoned Mine Lands a Campaign Finance Law Compliance affidavit in accordance 
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with KRS 45A.110 and KRS 45A.I 15. Failure by the Consultant to provide the affidavit 

shall be grounds for disqualification. 

2.2 The District shall retain all records relating to the Project until such records are audited 

by the Cabinet, or for three years after submitting the close-out report to the federal Office of 

Surface Mining, whichever first occurs. The District shall advise the Cabinet in writing if the 

Project is to be administered by another governmental entity on its behalf and the Project-related 

records will be maintained at an alternate site. 

2.3 The District shall cooperate fully with the Cabinet in order to facilitate the obligations set 

out in this AGREEMENT including, but not limited to, allowing the Cabinet to inspect all 

records pertaining to the project at any time. 

2.4 

grants a written extension. 

The District shall complete the Project no later than June 30, 2008, unless the Cabinet 

3. MUTUALITY OF OBLIGATIONS 

3.1 The obligations imposed upon the parties to this AGREEMENT are for the benefit of the 

parties and the timely fulfillment of each and every obligation in accordance with this 

AGREEMENT is necessary. The failure of any party to fulfill any of its obligations under this 

AGREEMENT shall constitute a breach of this AGREEMENT, and shall entitle the other party 

to commence appropriate legal or equitable action to enforce its rights under this AGREEMENT, 

unless the fulfillment of such obligation is waived or modified by the affected party. All waivers 

shall be in writing, signed by the affected party, and a waiver of one breach shall not constitute a 

waiver of any other breach. 



3.2 In the event of a material breach by either party to this AGREEMENT, the other party 

may terminate this AGREEMENT, as provided in paragraph 8 herein, without further obligation 

to the other party. The rights of the parties to this AGREEMENT to pursue remedies for breach 

of any of the provisions hereof shall survive the termination, expiration or cancellation of this 

AGREEMENT. 

3.3 Except as otherwise provided in this AGREEMENT, the parties to this AGREEMENT 

shall be solely responsible for any costs incurred in fulfilling their obligations under this 

AGREEMENT. 

4. METHOD OF PAYMENT 

4.1 The maximum amount of compensation to the District from the Cabinet pursuant to this 

AGREEMENT is one hundred fifty thousand dollars ($ I50,000.00), unless subsequently 

amended in writing. Any funds not expended pursuant to this AGREEMENT shall revert to or 

remain with the Cabinet. The District shall be reimbursed only for actual expenses incurred 

pursuant to this AGREEMENT. Payment shall be based on the percentage of the project that has 

been completed at the time that the request for payment is made. 

4.2 Payments on this instrument shall not be authorized for services rendered after 

Government Contract Review Subcommittee disapproval of this instrument, unless the decision 

of the Committee is overridden by the Secretary of the Finance and Administration Cabinet or 

the agency head, if the agency has been granted delegation authority. 

4.3 The parties agree that the Cabinet’s funds are appropriated by the United States Congress 

from funds allocated to Kentucky pursuant to Section 402(g)(2) of Public Law 95-87. The 

parties further agree and understand that this AGREEMENT will only become effective 
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upon approval of the Project by the U. S. Office of Surface Mining (OSM). The Catalog of 

Federal Domestic Assistance number for this Project is CFDA #15-252. 

5. TERM OF AGREEMENT 

This AGREEMENT shall be effective on September I ,  2007 or upon approval by the 

Government Contract Review Subcommittee if that constitutes a different date, and shall expire 

on June 30, 2008 or upon the final completion of the Project as specified in Sections 1 and 2 of 

this AGREEMENT, whichever first occurs, unless extended in writing by the parties or 

terminated earlier in accordance with the terms hereof. 

6. ASSURANCES 

The parties shall comply with: 

6.1 The Common Rule, which is incorporated by reference into this AGREEMENT. 

6.2 

certify that they have met requirements designed to promote a drug-free workplace. 

The Anti-Drug Abuse Act (P.L. 100-690), which requires recipients of Federal funds to 

6.3 Federal statutes relating to nondiscrimination, including but not limited to: 

A. Title VI of the Civil Rights Act of I964 (P.L. 88-352), which prohibits 

discrimination on the basis of race, color, or national origin: 

€3. 

1683 and 1685-1686), which prohibits discrimination on the basis of sex; 

C. 

which prohibits discrimination on the basis of handicaps; 

Title IX of the Education Amendments of 1972, as amended (20 U.S.C. $9 1681- 

Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. $3 794), 
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D. 

which prohibits discrimination on the basis of age; 

The Age Discrimination Act of 1975, as amended (42 U.S.C. $9 6101-6107), 

E. 

255), as amended, relating to nondiscrimination on the basis of drug abuse; 

The Drug Abuse Prevention, Treatment and Rehabilitation Act of 1972 (P.L. 92- 

F. The Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and 

Rehabilitation Act of 1970 (P.L. 91-616), as amended, relating to nondiscrimination'on 

the basis of alcohol abuse or alcoholism: 

G. 

ee-3), as amended, relating to confidentiality of alcohol and drug abuse patient records; 

$3 523 527 of the Public Health Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 

H. Any other nondiscrimination provisions in the specific statute(s) under which 

application for Federal assistance is being made or any other nondiscrimination statute(s) 

that apply to this AGREEMENT; 

I. Office of Management and Budget Circular A-102. 

6.4 The Hatch Act (5 U.S.C. $ 5  1501-1508 and 7324-7328), which limits the political 

activities of employees whose principal employment activities are funded in whole or in part 

with federal funds. 

6.5 Where required by law, the parties to this AGREEMENT shall comply with the 

Executive Branch Code of Ethics (KRS Chapter 1 IA) and all applicable state and federal statutes 

relating to nondiscrimination. 

6.6 The parties certify, by the signatures of duly authorized representatives hereinafter 

affixed, that they are legally entitled to enter into this AGREEMENT and that they shall not be 

violating, either directly or indirectly, any conflict of interest statute of the Commonwealth of 
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Kentucky by performance of this AGREEMENT. Further, the parties promise that they 

presently have no conflict of interest, in any manner or degree, with the performance of services 

required to be performed under this AGREEMENT, and that no persons having any such conflict 

of interest shall be employed. 

7. CHOICE OF LAW AND FORUM 

7.1 All questions as to the execution, validity, interpretation, construction, and performance 

of this AGREEMENT or any of its terms shall be governed by the laws of the Commonwealth of 

Kentucky. 

7.2 Any suit, action or other proceeding regarding the execution, validity, interpretation, 

construction, or performance of this AGREEMENT shall be filed in the Franklin Circuit Court of 

the Commonwealth of Kentucky. 

8. CANCELLATION 

Either party has the right to terminate or cancel this AGREEMENT without cause upon thirty 

days prior written notice to the other party, or for cause at any time without prior written notice. 

9. MISCELLANEOUS PROVISIONS 

9.1 The headings set forth in this AGREEMENT are for convenience of reference only, and 

the words contained therein shall in no way be intended to explain, modify, amplify or aid in the 

interpretation, construction or meaning of the provisions of this AGREEMENT. 

9.2 The terms and conditions of this AGREEMENT shall be binding upon and shall inure to the 

benefit of the parties hereto and their successors and assigns. This provision shall not be 

construed to permit assignment by any party of any of its rights or duties under this 



AGREEMENT, which assignment shall be prohibited except with the prior written consent of all 

parties hereto. Such consent shall not be unreasonably withheld. 

9.3 This AGREEMENT sets forth the entire understanding of the parties with respect to the 

subject matter hereof, supersedes all existing agreements among them concerning the subject 

matter hereof, and may be modified only by a written instrument duly executed by each of the 

parties hereto. 

9.4 

AGREEMENT. 

Time is of the essence in the performance of each of the terms and conditions of this 

9.5 All notices, requests, demands, waivers, and other communications given as provided in 

this AGREEMENT shall be in writing, sent by First Class Mail, deemed effective upon mailing, 

and addressed as follows: 

If to the Cabinet: Environmental and Public Protection Cabinet 
Department for Natural Resources: 
Division of Abandoned Mine Lands 
Steve Hohmann, Director 
252 1 Lawrenceburg Road 
Frankfort KY 40601 

If to the District: Breathitt County Water District 
John Lester Smith, Chairman 
I137 Main Street, Suite 305 
Jackson, KY 41339 
Phone # 606-666-3800 

9.6 Either party to this AGREEMENT may change the address at which it is to receive 

notices, requests, demands, waivers, and other communications, on the condition that party first 

provides written notice of that change of address to the other party. 

9.7 

person or governmental agency other than the parties to this AGREEMENT. 

Nothing in this AGREEMENT shall be interpreted as guaranteeing the rights of any 
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9.8 If a provision of this AGREEMENT or the application thereof to any person or 

circumstance shall be declared to be invalid or unenforceable to any extent, the remainder of this 

AGREEMENT and the application of such provision to other persons or circumstances shall not 

be affected thereby and shall be enforced to the fullest extent permitted by law. 

9.9 This AGREEMENT may be executed simultaneously in two or more counterparts, each 

of which shall be deemed an original and all of which together shall constitute but one and the 

same instrument. It shall not be necessary that any single counterpart hereof be executed by all 

parties hereto so long as at least one counterpart is executed by each party. 

9.10 Except to the extent otherwise expressly specified in this AGREEMENT, all remedies 

specified herein are in addition to, and not in lieu of, other remedies available to the parties both 

at law and in equity. 

10. ACCESS TO CONTRACTOR'S BOOKS, DOCUMENTS, PAPERS, 

RECORDS, OR OTHER EVIDENCE DIRECTLY 

PERTINENT TO THE CONTRACT 

The Cabinet and the Finance and Administration Cabinet may audit or review all documentation 

and records pertaining to the Project pursuant to the provisions of KRS 45A. 150, and may make 

other inspections pursuant to the provisions of KRS 45A.150. The Cabinet, the Finance and 

Administration Cabinet, the Auditor of Public Accounts, and the Legislative Research 

Commission, or their duly authorized representatives, shall have access to any books, documents, 

papers, records, or other evidence which is directly pertinent to this AGREEMENT for the 

purpose of financial audit or program review. Furthermore, any books, documents papers, 

records, or other evidence provided to the Cabinet, the Finance and Administration Cabinet, the 

Auditor of Public Accounts, or the Legislative Research Commission that are directly pertinent 

to this AGREEMENT shall be subject to public disclosure regardless of the proprietary nature of 
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the information, unless specific information is identified and exempted and agreed to by the 

Secretary of the Finance and Administration Cabinet as meeting the provisions of KRS 61.878( 1) 

(c) prior to the execution of the AGREEMENT. The Secretary of the Finance and 

Administration Cabinet shall not restrict the public release of any information that would 

otherwise be subject to public release if a state government agency was providing the services. 
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M WPTNESB WHEWCIF, the Cabinet and the District have executed this AGREEMENT, to 
become effective upon approval by the Government Contract Review Subcommittee, 

BREATHITT COUNTY WATER DISTRICT: 

f hereby acknowledge that 1 was informed of, understand, and agree to comply with applicable 
compliance requirements, 8s set forth in this MEMORANDUM OF ACEUEMENT, I Rtrther 
acknowledpe receipt of circular A-133 from the Environmental and Public Protection Cabinet, 

* 

‘Y: 

ENVIRONMENTAL AND PUBLIC PROTECTION CABINET: 

APPROVAL RECOMMENDED BY: 

Susan C .  Bush. P.G. 
Commissioner; Department for Natural Resources 

APPROVED AS TO FORM AND LEGALITY 
0 
/ ld&4 -~ 

cutlve Directbr, O f h e  of Legal Services 

AGREED TO BY: 

Teresa J. Hill, Secretary 
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FEDERALLY FUNDED 

MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COMMONWEALTH OF KENTUCKY 

ENVIRONMENTAL AND PUBLIC PROTECTION 
CABINET 

AND 

BREATHITT COUNTY WATER DISTRICT 

HIGHWAY 11 10 (AML) WATER SUPPLY 

BREATHITT COUNTY 
CONSTRUCTION PROJECT - PHASE I 



THIS MEMORANDUM OF AGREEMENT (the AGREEMENT) is made and entered into this 

first day of July, 2008, by and between the Commonwealth of Kentucky, the Environmental and 

Public Protection Cabinet, with an address of Capital Plaza Tower, Frankfort, Kentucky 40601, 

hereinafter known as “the Cabinet,” and Breathitt County Water District, with an address of I 137 

Main Street, Suite 305, Jackson, Kentucky, 4 1339, hereinafter known as “the District”. 

W I T N E S S E T H  

WHEREAS, a groundwater contamination study known as “HWY 1 1  10 Groundwater 

Contamination Study” performed by Kentucky Division of Abandoned Mine Lands (AML) 

found that groundwater in an area that included Highway 1 I 10 in Breathitt County including the 

areas Howard Creek, Whick, Wolf Coal, Altro, Bowlings Creek, and Banvick have been 

impacted by AML-eligible mining; and 

WHEREAS, the study identified impacts from pre-law and interim coal mining as factors 

contributing to the reported groundwater problems; and 

WHEREAS, approximately 533 residences located in the study area described above are 

within the affected area, and a vast majority of those were found to be AML-eligible; and 

WHEREAS, the Cabinet and the District entered Agreement 595-0700005566-1 which 

provided funds for, among other things, the preparation of plans and specifications for an 

extension of water service into the affected area; and 

WHEREAS, the Cabinet and the District wish to begin preparations for an 

extension of water service into the previously described area, to provide relief to the AML- 

affected residents; 
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NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 

herein, and for other good and valuable consideration, the receipt, mutuality and sufficiency of 

which is hereby acknowledged by the parties to this AGREEMENT, the Cabinet and the District 

hereby COVENANT AND AGREE as follows: 

1. OBLIGATIONS OF THE CABINET 

1.1 The Cabinet shall undertake the following obligations: 

A. When requested to do so, the Cabinet shall forward the written report of any 

archaeological survey to the Kentucky Heritage Council and the Office of State 

Archaeology, University of Kentucky, for review. 

B. 

preparation of plans and specifications prepared by the District. 

The Cabinet shall review and concur, if acceptable, with proposed contracts for 

C. The Cabinet shall provide Request for Payment forms to the District. 

D. 

review monthly project financial and status reports received from the District 

The Cabinet shall participate in monthly progress meetings, as necessary, and 

E. 

monthly Requests for Payment and progress reports. 

The Cabinet shall process payments to the District promptly after receipt of 

F. The Cabinet shall participate in the final inspection of the Project, 

G. 

Compliance" to be included in the bid documents. 

The Cabinet shall provide an affidavit form entitled, "Campaign Finance Law 

1.2 The Cabinet has been awarded a Federal grant to be used toward completion of 

the Project, and the following information pertains to that award: 

3 



A. Catalog of Federal Domestic Assistance (CFDA) Number: 15.252, 

B. CFDA Title: Abandoned Mine Lands Reclamation (AMLR) Program, 

C. Award Name and Grant Number: 2008 Abandoned Mine Lands Grant, GR807210 

D. Federal Awarding Agency: Office of Surface Mining Reclamation atid 

Enforcement, Department of the Interior 

E. Applicable Compliance Requirements: Additional compliance requirements for 

this Project are contained in Circular A-133, a copy of which the Cabinet has provided to 

the District. 

2. OBLIGATIONS OF THE DISTRICT 

2.1 The District shall undertake the following obligations: 

A. The District has or shall provide to the Cabinet completed design drawings, 

technical specifications and other construction-related documents in both paper and 

electronic format. 

B. The District has or shall submit the necessary contract documents to the Cabinet's 

Division of Water for its review and approval in accordance with Chapter 224 of the 

Kentucky Revised Statutes. The District shall obtain all other ' required permits or 

certifications. 

C. The District shall comply with the provisions of Section 106 of the National 

Historical Preservation Act of 1966, as amended (16 U.S.C. S 470); Executive Order No. 

1 1  593, which relates to the identification and protection of historic properties; and the 

Archaeological and Historic Preservation Act of 1974 (16 U.S.C. $ 5  469(a)(I) et. seq.). 

I n  particular, an archaeological survey shall be performed for all areas, such as tank sites 
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and pump stations, proposed for disturbance outside of highway rights-of-way, unless the 

site and access thereto have previously been disturbed. Three copies of the written report 

resulting from such an archaeological survey shall be submitted to the Cabinet’s Division 

of Abandoned Mine Lands. 

D. The District shall provide adequate construction supervision during the period of 

contract performance. The District shall provide a copy of any contract for construction 

supervision to the Cabinet’s Division of Abandoned Mine Lands for review and approval 

prior to execution. 

E. The District shall submit, on a monthly basis, a Project status report to the 

Cabinet’s Division of Abandoned Mine Lands. The report shall include a financial report 

prepared while construction activities are ongoing. A “Request for Payment” form with 

an itemization of eligible Project costs attached shall accompany monthly reports. The 

District Chairman or his designee shall sign the Request for Payment fomis. 

F. The District shall establish a special Project identification code for all work 

performed under this AGREEMENT and records shall be maintained of all related work, 

whether performed by TIic District, other governmental agencies, or private companies. 

G. The District shall establish a separate bank account of Federal receipts, and shall 

niail monthly bank statements to the Cabinet as follows: Finance Branch, Office of 

Administrative and Information Support, 4“’ Floor, Capitol Plaza Tower, Frankfort, 

Kentucky 40601. 

H. 

of Award to the Division of Abandoned Mine Lands. 

The District has or shall submit Tabulation of Construction Bids and any Notices 
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1. The District and any of its subcontractors shall maintain records in accordance 

with 30 C.F.R. 886.24, which is incorporated into this AGREEMENT by reference. 

Project-related records shall be available for inspection and audit by the Cabinet. 

J. 

Meeting Minutes to the Division of Abandoned Mine Lands. 

The District shall submit copies of Resident Inspector Daily Reports and Progress 

K. The District shall submit As-Built plans upon completion of the Project. 

L. The District shall submit a written “close-out” report for the Project citing any 

problems occurring during the performance period of the contract, and the resolution of 

any problems. 

M. 

of Project construction work. 

The District shall schedule a “final” inspection with the Cabinet upon completion 

N. The District shall procure all engineering or construction contracts in accordance 

with applicable state and federal laws and regulations. Specifically, The District agrees 

to comply with all pertinent provisions of KRS 45A, “Kentucky Model Procurement 

Code”. 

0. The District shall have an audit perfonned in accordance with OMB Circular A- 

133, “Audits of State and Local Governments”. A copy of the audit report shall be 

provided to the Cabinet within 30 days after completion of the audit, but no later than 

nine months after the end of the audit period. 

P. 

under this MOA. 

The District shall obtain prior Cabinet approval for acquisition of equipment 

Requests for equipment acquisition authorization, other than that 
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implicit to the water supply project, shall be submitted to: Office of Administrative and 

Information Services, 4Ih Floor, Capital Plaza Tower, Frankfort, Kentucky 40601. 

Q. The District shall require all consultants and contractors to carry Workers 

Compensation and Public Liability Insurance, with single limit coverage of at least 

$1,000,000.00. Proof of insurance shall be submitted to the Cabinet upon request. 

R. The District has or shall submit the names of the low bidder for the construction 

contract and all subcontracts to the Cabinet so that the Cabinet may conduct an Office of 

Surface Mining Applicant Violator System review. The Cabinet may reject the low 

bidder or any subcontractor if the review identifies the low bidder or subcontractor as a 

mining violator. The District shall provide the Cabinet with a copy of each 

contractor/subcontractor’s federal ID#, mailing address and phone number. 

S. 43CFR12 is incorporated by reference. 

T. The District shall require each bidder to sign and submit to the Division of 

Abandoned Mine Lands a Canipaigii Finance Law Compliance affidavit in accordance 

with KRS 45A.110 and KRS 45A. I 1  5. Failure by the bidder to provide the affidavit shall 

be grounds for disqualification 

2.2 The District shall retain all records relating to the Project until such records are audited 

by the Cabinet, or for three years after submitting the close-out report to the federal Office of 

Surface Mining, whichever first occurs. The District shall advise the Cabinet in writing if the 

Project is to be administered by another governmental entity on its behalf and the Project-related 

records will be maintained at ail alternate site. 



2.3 The District shall cooperate fully with the Cabinet in order to facilitate the obligations set 

out in this AGREEMENT including, but not limited to, allowing the Cabinet to inspect all 

records pertaining to the project at any time. 

2.4 

grants a written extension. 

The District shall complete the Project no later than June 30, 201 I ,  unless the Cabinet 

3. MUTUALITY OF OBLIGATIONS 

3.1 The obligations imposed upon the parties to this AGREEMENT are for the benefit of the 

parties and the timely fulfillment of each and every obligation in accordance with this 

AGREEMENT is necessary. The failure of any party to fulfill any of its obligations under this 

AGREEMENT shall constitute a breach of this AGREEMENT, and shall entitle the other party 

to commence appropriate legal or equitable action to enforce its rights under this AGREEMENT, 

unless the fulfillment of such obligation is waived or modified by the affected party. All waivers 

shall be in writing, signed by the affected party, and a waiver of one breach shall not constitute a 

waiver of any other breach. 

3.2 In the event of a material breach by either party to this AGREEMENT, the other 

party may terminate this AGREEMENT, as provided in paragraph 8 herein, without further 

obligation to the other party. The rights of the parties to this AGREEMENT to pursue remedies 

for breach of any of the provisions hereof shall survive the termination, expiration or 

cancellation of this AGREEMENT. 

3.3 Except as otlienvise provided i n  this AGREEMENT, the parties to this AGREEMENT 

shall be solely responsible for any costs incurred i n  fulfilling their obligations under this 

AGREEMENT. 



4. METHOD OF PAYMENT 

4.1 The maximum amount of compensation to the District from the Cabinet pursuant to this 

AGREEMENT is Three Million Dollars ($3,000,000.00), unless subsequently amended in 

writing. Any hnds  not expended pursuant to this AGREEMENT shall revert to or remain with 

the Cabinet. The District shall be reimbursed only for actual expenses incurred pursuant to this 

AGREEMENT. Payment shall be based on the percentage of the project that has been 

completed at the time that the request for payment is made. 

4.2 Payments on this instrument shall not be authorized for services rendered after 

Government Contract Review Subcommittee disapproval of this instrument, unless the decision 

of the Committee is overridden by the Secretary of the Finance and Administration Cabinet or 

the agency head, if the agency has been granted delegation authority. 

4.3 The parties agree that the Cabinet’s hnds  are appropriated by the United States Congress 

from funds allocated to Kentucky pursuant to Section 402(g)(2) of Public Law 95-87. The 

parties further agree and understand that this AGREEMENT will only become effective 

upon approval of the Project by the U. S. Office of Surface Mining (OSM). The Catalog of 

Federal Domestic Assistance number for this Project is CFDA #15-252. 

5. TERM OF AGREEMENT 

This AGREEMENT shall be effective on July I ,  2008 or upon approval by the 

Government Contract Review Subcommittee if that constitutes a different date, and shall expire 

on June 30, 201 I or upon the final completion of the Project as specified in Sections I and 2 of 

this AGREEMENT, whichever first occurs, unless extended i n  writing by the parties or 

terminated earlier in accordance with the terms hereof. 

9 



6. ASSURANCES 

The parties shall comply with: 

6.1 The Common Rule, which is incorporated by reference into this AGREEMENT. 

6.2 

certify that they have met requirements designed to promote a drug-free workplace. 

The Anti-Drug Abuse Act (P.L. 100-690), which requires recipients of Federal funds to 

6.3 Federal statutes relating to nondiscrimination, including but not limited to: 

A. Title VI of the Civil Rights Act of 1964 (P.L. 88-352), which prohibits 

discrimination on the basis of race, color, or national origin: 

B. 

1683 and 1685-1686), which prohibits discriminatioii on the basis of sex; 

Title K of the Education Amendments of 1972, as amended (20 U.S.C. $$ 1681- 

C. 

which prohibits discrimination on the basis of handicaps; 

Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. $9 794), 

D. 

which prohibits discrimination on the basis of age; 

The Age Discrimination Act of 1975, as amended (42 U.S.C. $8 6101-6107), 

E. 

255), as amended, relating to nondiscrimination on the basis of drug abuse; 

The Drug Abuse Prevention, Treatment and Rehabilitation Act of 1972 (P.L. 92- 

F. The Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and 

Rehabilitation Act of 1970 (P.L. 91-61 6), as amended, relating to noiidiscrin~iilatio~l on 

the basis of alcohol abuse or alcoholisnl; 

G. 

ee-3), as amended, relating to confidentiality of alcohol and drug abuse patient records; 

$ 5  523 527 of the Public Health Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 
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H. 

application for Federal assistance is being made; 

Any other nondiscrimination provisions in the specific statute(s) under which 

1. Any other nondiscrimination statute(s) that apply to this AGREEMENT. 

6.4 Titles I1 and 111 of the Uniform Relocation Assistance and Real Property Acquisition 

Policies Act of 1970 (P.L. 91-646), which provide for fair and equitable treatment of persons 

displaced or whose property is acquired as a result of federal or federally-assisted programs. 

6.5 The Hatch Act (5 U.S.C. $5 1501-1508 and 7324-7328), which limits the political 

activities of employees whose principal employment activities are knded in  whole or in part 

with federal funds. 

6.6 The Davis-Bacon Act (40 U.S.C. $ 267a to 276a-7); the Copeland Act (40 U.S.C. $ 

276(c) and 18 U.S.C. $ 874) and the Contract Work Hours and Safety Standards Act (40 U.S.C. 

$ 3  327-333), regarding labor standards for federally-assisted construction sub-agreements. 

6.7 The flood insurance purchases requirements of Section 102(a) of the Flood Disaster 

Protection Act of 1973 (P.L. 93-234), which requires recipients in a special flood hazard area to 

participate in the program and to purchase flood insurance if the total cost of insurable 

construction and acquisition is $10,000.00 or more. 

6.8 The parties shall further: 

A. 

Environmental Policy Act of 1969 (P.L. 91-190) and Executive Order No. 11514; 

B. Notify violating facilities pursuant to Executive Order No. 11738; 

Comply with environmental quality control measures pursuant to the National 

C. Protect wetlands pursuant to Executive Order no. I 1990; 



D. 

1 1988; 

Evaluate flood hazards in flood plains in accordance with Executive Order No. 

E. 

the Clean Air Act of 1955, as amended (42 U.S.C. $3  7401 et seq.); 

Ensure actions comply with state implementation plans under Section 176(c) of 

F. 

Water Act of 1974, as amended (P.L. 93-523); 

G. 

Protect underground sources of drinking water pursuant to the Safe Drinking 

Comply with the Endangered Species Act of 1973, as amended (P.L. 93-205); and 

H. Comply with the Wild and Scenic Rivers Act of 1968 ( I  6 U.S.C. $$ 127 1 et seq). 

6.9 

and all state statutes relating to nondiscrimination. 

The parties shall comply with the Executive Branch Code of Ethics (KRS Chapter 1 IA) 

6.  I O  The parties certify, by the signatures of duly authorized representatives hereinafter 

affixed, that they are legally entitled to enter into this AGREEMENT and that they shall not be 

violating, either directly or indirectly, any conflict of interest statute of the Commonwealth of 

Kentucky by performance of this AGREEMENT. Further, the parties promise that they 

presently have no conflict of interest, in any manner or degree, with the perfomiance of services 

required to be perfomied under this AGREEMENT, and that no persons having any such conflict 

of interest shall be eniployed. 

7. CHOICE OF LAW AND FORUM 

7.1 All questions as to the execution, validity, interpretation, construction, and performance 

of this AGREEMENT or any of its terms shall be governed by the laws of the Commonwealth of 

Kentucky. 
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7.2 Any suit, action or other proceeding regarding the execution, validity, interpretation, 

construction, or performance of this AGREEMENT shall be filed in the Franklin Circuit Court of the 

Commonwealth of Kentucky. 

8. CANCELLATION 

Either party has the right to teiminate or cancel this AGREEMENT without cause upon thirty 

days prior written notice to the other party, or for cause at any time without prior written notice. 

9. MISCELLANEOUS PROVISIONS 

9. I The headings set forth in this AGREEMENT are for convenience of reference only, and 

the words contained therein shall in no way be intended to explain, modify, amplify or aid in  the 

interpretation, constructioii or meaning of the provisions of this AGREEMENT. 

9.2 The terms and conditions of this AGREEMENT shall be binding upon and shall inure to 

the benefit of the parties hereto and their successors and assigns. This provision shall not be 

construed to permit assignment by any party of any of its rights or duties under this 

AGREEMENT, which assignment shall be prohibited except with the prior written consent of all 

parties hereto. Such consent shall not be unreasonably withheld. 

9.3 This AGREEMENT sets forth the entire understanding of the parties with respect to the 

subject matter hereof, supersedes all existing agreements among them concerning the subject 

matter hereof, and may be modified only by a written instrument duly executed by each of the 

parties hereto. 

9.4 

AGREEMENT. 

Time is of the essence in  the perfoniiaiice of each of the terms and conditions of this 

13 



9.5 All notices, requests, demands, waivers, and other communications given as provided in 

this AGREEMENT shall be in writing, sent by First Class Mail, deemed effective upon mailing, 

and addressed as follows: 

If to the Cabinet: Environmental and Public Protection Cabinet 
Department for Natural Resources: 
Division of Abandoned Mine Lands 
Steve Hohmann, Director 
2521 Lawrenceburg Road 
Frankfort KY 40601 

If to the District: Breathitt County Water District 
John Lester Smith, Chairmail 
1137 Main Street, Suite 305 
Jackson, KY 41 339 
Phone # 606-666-3800 

9.6 Either party to this AGREEMENT may change the address at which it is to receive 

notices, requests, demands, waivers, and other communications, on the condition that party first 

provides written notice of that change of address to the other party. 

9.7 

person or governmental agency other than the parties to this AGREEMENT. 

Nothing in this AGREEMENT shall be interpreted as guaradteeing the rights of any 

9.8 If a provision of this AGREEMENT or the application thereof to any person or 

circumstance shall be declared to be invalid or unenforceable to any extent, the remainder of this 

AGREEMENT and the application of such provision to other persons or circumstances shall not 

be affected thereby and shall be enforced to the fullest extent permitted by law. 

9.9 This AGREEMENT may be executed simultaneously in two or more counterparts, each 

of which shall be deemed ai1 original and all of which together shall constitute but one and the 

same instrument. It shall not be necessary that any single counterpai-t hereof be executed by all 

parties hei-eto so long as at least one counterpart is executed by each party 

14 



9.10 Except to the extent otherwise expressly specified in this AGREEMENT, all remedies 

specified herein are in addition to, and not in lieu of, other remedies available to the parties both 

at law and in equity. 

10. ACCESS TO CONTRACTOR'S BOOKS, DOCUMENTS, PAPERS, 

RECORDS. OR OTHER EVIDENCE DIRECTLY 

PERTINENT TO THE CONTRACT 

The Cabinet and the Finance and Administration Cabinet may audit or review all documentation 

and records pertaining to the Project pursuant to the provisions of KRS 45A.150, and may make 

other inspections pursuant to the provisions of KRS 45A. 150. The Cabinet, the Finance and 

Administration Cabinet, the Auditor of Public Accounts, and the Legislative Research 

Commission, or their duly authorized representatives, shall have access to any books, documents, 

papers, records, or other evidence which is directly pertinent to this AGREEMENT for the 

purpose of financial audit or program review. Furthermore, any books, documents papers, 

records, or other evidence provided to the Cabinet, the Finance and Administration Cabinet, the 

Auditor of Public Accounts, or the Legislative Research Commission that are directly pertinent 

to this AGREEMENT shall be subject to public disclosure regardless of the proprietary nature of 

the information, unless specific information is identified and exempted and agreed to by the 

Secretary of the Finance and Administration Cabinet as meeting the provisions of KRS 61.878(1) 

(c) prior to the execution of the AGREEMENT. The Secretary of the Finance and 

Administration Cabinet shall not restrict the public release of any informatioii which would 

otlierwise be subject to public release if a state government agency was providing the services. 

15 



LN WR'NESS WHEREOF, the Cabinet and the District have executed this AGMEMBNT, to 
become effective upon approval by the Oovemment Contract Review Subcommittee. 

BREATHITT COUNTY WATER DISTWCT: 

I hereby acknowledge that I was informed of, understand, and agree to comply with applicable 
compliance requirements, as set forth in this MEMORANDUM OF AGREEMBNT, I hrther 
acknawledge receipt of circular A-133 born the Environmental and Public Protection Cabinet. 

ENVIRONMENTAL AND PUBLIC PROTECTION CABINET: 

APPROVAL RECOMMENDED BY: 

Susan C. Bush, P.G, 
Coinmissioner, Department for Natural Resources 

APPROVED AS TO FORM AND LEGALITY: 

Executive Director, Oflice df Legal Services 

AGREED TO BY: 

t- 

Date: y-/o 



Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 
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Appendix “C” - Engineer’s Letter of Recommendation to Award Bid 
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providing proven solutions since 1976 
___._._.._..__l.ll- .... ...... 

nesbitt engineering, inc. 
.___~__--_ .. ... ....... .__.........I__. 

June 11. 2008 

Mr. J. L. Smith, Chairman 
Breathitt County Water District 
1137 Main Street 
Jackson, Kentucky 41339 

RE: Award of Construction Contracts 
Contract # 1: KY 1 11 0 Phase I Waterline Extension Pwject 

Dear Mr. Smith: 

On June 4, 2008, at the Breathitt County Court House in Jackson, KY, six (6) bids were 
received for Contract # I .  A Certified Bid Tabulations was prepared by our office for the 
contract and then mailed to you for your review and information. 

After the Certified Bid Tabulation was prepared, a reference check of the I.ow Bid Contractor 
was initiated by Nesbitt Engineering, Inc. (NEI). The contractor furnished nine references and 
five of these nine were contacted. All of them gave the contractor a raving review and one even 
said "I wish they would do every job - they are the cadillac of contractors". The funding agency 
likewise gave them a rousing endorsement. Rased on this information, we conclude that G&W 
Construction Company, Inc. (Contract # 1) qualify as responsive and responsible bidders, and 
are unaware of any reason a construction contract should not be awarded to them. Therefore, 
NE1 recommends that Breathitt County Water District (BCWD) award Contract # 1 to G&W 
Construction Company, Inc. in the amount of $2,088,087.96. 

Issuance of the "Notice of Award" for this Contract is reconiniended pending concurrence of the 
Kentucky Public Service Commission, and the KY Division of Abandoned Mine Lands. 

Please feel free to call nie if you have any questions. Thank you for your time and attention to 
this matter. 

Ora C. Main,. P$'.PABA 
Vice Pres.idBnt/Project Manager 

C: Jason Richaidson, Judge-Exectilive 
Shannon Moore. BCWO Superinlendent 
Bob Scolt. KY AML 
Bryan Kirby, CEDA 
Gabriei Aldeiman. GS,W Cons1r:tclion CO.. Inc 

P:\BrealhitIi998-23 IKY 1110 AiklLiBiddinGil JL Re Car t  Award 06-1 1-08.doc 



Preliminary Engineering Report Amended to Final Engineering Report 
KY 1110 Waterline Extension 

Breathitt County Water District, Jackson, Kentucky 

Appendix “D” - Kentucky Division of Water Approval Letter 

meibitt e ngine ering, inc. 
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STEVEN L. BESHEAR 
GOVERNOR 

ENVIRONMENTAL AND PUBLIC PROTECTION CABINET 
DEPARTMENT FOR ENVIRONMENTAL PKOTPCSION 

DIVISION OF WATEK 
14 IQ~LLY ROAD 

FRANKFORT, KENTUCKY 40601 
www.kentuckv.mv 

April 30. 2008 

ROBERT D. VANCE 
SECRETARY 

Mr. John Smitli, Chairman 
13reathin Co Warer District 
I137 Main Sl 
Jackson (Biealhilt). KY 41339 

for 13onna S. Marlin, Msiiagct 
Drinking Water Branch 
Division at‘ Watcr 

MRJR 

Enclosures 
c Nesbiit Eneineeerine Inc 



..... . .. 
.. 

v
) 
m 

i 

0. 
I 

a
 

s a ki 
... v) 0 0 3 E 
si m &
 

n
 

0
 

i- 
0
 

0
 

* T
 

n.- 0
 

m
 



.... .3
 

ru 0 
.- 



P
I 
0
 

c
 
0
 

2 a 

.. m
 

i-r 

5 E 2 8. 
d
 8 2 z .... -i M
 

C
 

.... c
 

.... 

C
 
c 
2 - 3 



%
 

c. 
0
 

N
 

0
)
 
M
 

2 





N
 

-1
 

" a 
0
 

10 
- 

v -1
 





N
 

rn 
c
 
0
 

W
 2'n m a 

L
 
8
 

P
 

E 2 z B 2 s L
 

v
) 

m 

W
J 

W
 

E
 

E
 
0
 

" 2 E, 

- i E a, .- a U 
01 
0
- 
0
 

c
 

m c 
r
 

m 
8
 E
 

8 a 
e P
 

.- Q
 

L
 

2 P a, a, c 3 
.- 3 2 .- .- .- - 8 
5
 a 0
 

2 0 P 0
 
0
 

c
 

(u
 

-
 - c .- 2 >
 
c
 
0
 

0
 

m 









C
 
0
 

U
 

.- 
.- a 5 V

 

e
 
a
 

0
 

v1 
- f i 



2 
L
 
0
 



N
 

c
1
 

v
. 
0
 

N
 , 

a
 2 

e
 
c
 

% $2 
n

 

3 3
 & 

3
 e
 

m
 

3 V
I 

;
 

2 z c
 

m
 

0
 

tj 

E 0 0 OJ 
d
 
i
 

c
 
0
 

.- 3
 

CT 
OJ 
4. 0
 

8 2 E E
 

& 

1
 

e
 

m 
.- a
 

L
 
e U

" 

B 8 

d!2 

f
 

8 m , 
c
 

V
I 

m
 

.- 
.- - I 0

 
._ 

L
 

aJ 

0
 

3 0 I) 0
 

0
 

c
 

UJ 
c
 
0
 

>
 

e
 
0
 

u
 

- +
 

Y
 

.- 





2 Ii c
 

0
 

3 a 



N
 

0
 

c
 
0
 

m
 

... 2 a 



3
 n 

a
 E 01 

ti E
 

n
 

I
 

" m
 

.- 4 



N
 

C? 

L
 

0
 





8-L 

L-.l 

9-L 

9.L 

&-.l 

2-L 

I -.l 







N
 

p
1
 

c
_
 

0
 

x % a P
 
E
 
i
 

e c1 E 0 
= 0
 

0
 

& 

x 

aJ 
0
 

L: 
m
 

.n 
*
 

._ 
n
 

9" -1 



sp~epueis papuawwoaa~] .a%eioqes pue 'ws![epueA '8u!ssedsa~i luanaid 01 pap!AoJd aq [leqs suo!ine3aid iOessa3au 1ayio pue 'saloqueul ssa33e uo q30[ '%u!Juad 
:suo!iei!ui!i leiio!i!ppv P-L 



i I-.l 

01-L 

6-1 

S-.I. 

L-.l 

?.I. 

5-1. 



N
 

m
 
'I
 
0
 

'II 
N

 

3 a 





2
 

'I- 
O
 

P
 

N
 

3 a 

V
 

m
 

00 
c 
a
 

I
]
 

8 n
 

- .- e P
 





N
 
0
 

L
 

0
 

01 
N

 

3 c #
. 

h
 

c
 

a
 







N
 

c
1
 

u. 0 
N

 
0
 

3 n. .. 9 a E C
 
0
 

U
 

... Y
 

v
 

2 0
 

c3 
rn 


