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COMMONWEALTH OF IUZNTUCICY 
BEFORE THE PUBLIC SERVICE COMMISSION 

in the Matter of: 

AN INVESTIGATION IN THE TRAFFIC 1 
DISPUTE BETWEEN WINDSTREAM 1 
IUZNTUCICY EAST, LLC, BRANDENBURG ) 
TELEPHONE COMPANY AND MCIMETRO ) Case No. 2008-00203 
ACCESS TRANSMISSION SERVICES, LLC ) 
D/B/A VERIZON ACCESS 1 

PREFILED DIRECT TESTIMONY OF ALLISON T. WILLOUGHBY 
ON BEHALF OF 

BRANDENBURG TELEPHONE COMPANY 

Q. WHAT IS YOUR NAME? 

A. 

Q. WHO IS YOUR EMPLOYER? 

A. 

Q. 

A. 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND PRIOR 

My name is Allison 7. Willoughby, 

My employer is Brandenburg Telephone Coinpaiiy ("Brandenburg") 

WHAT IS YOUR POSITION AT BRANDENBURG? 

I am the Assistant General Manager of Brandenburg 

PROFESSIONAL EXPERIENCE. 

A I ani a graduate oftlie University ofI<eiitucky where I received my B A. in accounting. I ani 

a licensed certified public accountant in the Commonwealth of ICeiitucky Foi. the last twenty-two 

years, I have held various positions with Brandenburg. 

Q. WHAT ARE YOUR DUTIES AND RESPONSIBILITIES AT BRANDENBURG? 

A As Assistant General Manager, I alii responsible for overseeing the technical, financial, and 

managerial condition of the company so that it is able to continue providing the highest qtiality 
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telecommunications services to its customcrs. I report directly to the Board of Directors of the 

Company with respect to these issues. 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY TODAY? 

A. 1 ani here to request that the Commission talce the followiiig five actions. m, Brandenburg 

requests that the Coiiiinissioii order MCInietro Access Transmission Services, LLC ("MCIiiietro") to 

immediately establish dedicated trtniking facilities to Brandenburg for the exchange oftlie traffic at 

issue in  this dispute. Second, Brandenburg requests that the Commission deny Windstream 

I<entucky East, Iiic. ("Windstream") the recovery of any alleged damages or other charges from 

Brandenburg. m, Brandenburg requests that the Commission order MCImetro to iiiiiiiediatel y 

enter into an agreement for the exchange of this traffic with Brandenburg. Fourth, Brandenburg 

requests that the Commission order MCIinetro to be financially responsible for whatever portion of 

the dedicated facilities that are located outside of Brandenburg's incumbent network And m, 
Brandenburg requests that the Coniniission order MClinetro not to charge Brandenburg for the 

delivery of this traffic 

Q. PLEASE PROVIDE THE COMMISSION WITH SOME BACKGROUND 

REGARDING THIS DISPUTE. 

A,, Certainly, This dispute is the culmination of MCImetro's nearly three years of refusal to 

enter into an appropriate traffic exchange agreement with Brandenburg., The facts ofthis dispute are 

set forth in detail in Brandenburg's foriiial complaint against MCIiiietro and Windstream (Case No. 

2008-00239) (a copy of that complaint is attached hereto as Exhibit I ) ,  and those facts are as 

follows 

Sometime in or about 2005 - and unbeluiownst to Brandenburg - MCInietro began providing 

its internet service provider ("ISP") custoiiier(s) with telephone numbeis (for dial-up iiiteriiet access) 
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that appeared to qualify as noii-toll to Brandenburg's exclianges piusualit to a long-standing extended 

area service ("EAS") agreement with Windstream. It is my understanding that these numbers were 

originally Windstream nuinbers that MCIiiietro ported from Windstream's Elizabethtown service 

territory (with which Brandenburg has a small ainoiiiit ofEAS traffic). MCIiiietro provided its ISP 

customer(s) with these telephone numbers notwithstanding the facts tliat: (i) i t  had no traffic 

exchange agreement with Brandenburg; and (ii) it had made no other interim ai-raiigemeiits for the 

excliaiige of this traffic with Brandenburg. 

In late 2005, Brandenburg began receiving coiiiplaiiits from a sinall number of its own end- 

users. These Braiidenburg end-users complaiiied tliat they were unable to complete local calls to 

their ISP. Brandenburg investigated these coiiiplaiiits, and it discovered that MCImeti-o had ported 

telephone ntimbe~s fkoiii Windstream and was tlie underlying carrierseiving the ISP(s) in  question. 

Rather than block this traffic to these former Wilidstreaiii numbers, Brandenburg - believing the 

voluine of traffic to be de iiiiiiiiiiis - used its existing EAS triiiik gxoup to the Windstreaiii 

Elizabethtown switch to tenniiiate the traffic to Windstream on ai1 interiiii basis In fact, given that 

MCIinetro had not established triiiilcing facilities or a traffic exchange agreement with Brandenburg, 

this was tlie only meaiis by wliicli Brandenburg could continue to route the calls without causing its 

own end-users to incur toll charges. 

To seek a long-term solution to what was meant to be only an iiiteriin arrangement, 

Brandenburg proiiiptly sent MCIiiietro a proposed traffic exchange agreement in late 2005 to address 

this issue Brandenburg and MCIiiietro exchanged coiiiiiieiits regarding this agreement during the 

next few iiionths. Discussion ultimately stalled, however, and MCliiietro did not reinitiate traffic 

exchange agreement negotiatioiis with Brandenburg. We expect tliat this is because MCImetro had 

no incentive to do so as long as the traffic was beiiig delivered to it free of charge, 

A 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

111 February of 2007, Windstream contacted Brandenburg regarding certain traffic that 

Brandenburg was delivering to Windstream without liaving perfomied Brandenburg's typical local 

number portability ("LNP") query. Windstteam threatened to bloclc the traffic if Brandenburg did 

not plOliiptly begin completing the L W  query on these calks and routing them based upon the local 

routing number ("LRN"). 

Brandeiiburg promptly investigated tlie matter and discovered that virtually all of the traffic 

i n  question was MCImetro traffic that Brandenburg had been delivering to MCImeti-o (through 

Windstream) since 2005 Braiidenburg subsequently implemented the cliaiiges necessary to query 

the traffic in question Windstream, meanwhile, began demanding that Brandenburg establish new 

truiiltiiig facilities to deliver this traffic to its Elizabethtown tandem. Notwithstanding this demand, 

Windstream repeatedly indicated that it would continue to transit queried calls fioiii Braidenburg to 

the appropriate third-party, Specifically, and in Windstream's owii words, "Windstream agreed to 

transit tlie traffic for Brandenburg, but requested that Braiidenburg establish direct truiilcs to the 

carrier, or to establish a tandem trtiiilc group to the Elizabethtowii tandem.," (See Exhibit 1 at para. 

25 (citing from tlie March 16, 2007 (8:45 a .m)  e-mail from Windstream employee Steven G. 

Williains to Brandeiiburg employee Randall Bradley, and copying Windstream's in-house legal 

couiisel and Vice President ofI<entucky Goveriiineiital Affairs) ) 

Brandenburg, meanwhile, had already been working to rectify this matter by establishing 

direct trunks to MCIiiietro. In fact, we had already reinitiated negotiations for a lraffic exchange 

agreement on February 21, 2007, and we continued to negotiate that agreement while we 

simultaneously worked with Windstream to ensure that the MClinetro-bound traffic was properly 

queried before it was delivered to Wiiidstreaiii. Provided Brandenburg completed tlie L.NP query 

prior to routing the call to Windstream, Windstream had agreed tliat, "Per our discussion, 
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Windstream will teiiiporarily coiitinue to route the call from the Elizabetlitowii end office to the 

CL,EC that owns the LRN." (See Exhibit 1 at para. 27 (citing fioiii the March 27, 2007 (3:24 p.111.) 

e-mail fioin Windstream eiiiployee Steven G. Williams to Brandenburg employee Randall Bradley, 

aiid copying Windstreain's in-house legal counsel and Vice President of ICeiitucky Goveriiiiieiital 

Affairs).) Thus, wheii Braiideiiburg had the L,NP query solution in place, Windstreaiii infoiiiied 

Brandenbnrg that i t  was "receiving the LRN's for locally ported numbers over the Elizabetlitowii elid 

office trunk groups, and [it] coi~tinues to pass tlie traffic to tlie carriers." (See Exhibit 1 at para. 29 

(citing from the April 3,2007 (.3:29 p.111.) e-mail from Windstream eiiiployee Steven G. Williaiis to 

Bratidenburg employee Randall Bradley).) Once Windstream contiiiued to "pass the traffic to the 

carriers," negotiations for the traffic exchange agreement between Brandenburg a i d  MCImetro 

stalled once again. 

MCIiiietro, once more, did notliiiig to reinitiate those negotiations. Tlieii, in early 2008, 

Windstream inforiiied Brandenburg - in  tlie context of Case No. 2007-0004 - that MCIinetro was 

tcrminating more than three million (?,000,000) minutes of traffic per month to its ISP custoiiiers. 

Once again, Braiideiiburg contacted MCImetro to finalize a traffic exchange agreement and make 

arrangements to place tlie traffic 011 dedicated trunks, thereby removing the traffic from 

Windstream's network. 

MCIiiietro had recently entered into such a11 agreeiiieiit with South Central Rural Telephone 

Cooperative Corporation, Iiic. ("SCRTC")., ACCOI-diiigly, Braiidenbui,g pioposed a substantively 

identical agreement to govern its relationship with MCIiiietro. To date, MClmelro has refused to 

enter into such an agreement, however, claiming that: ( i )  Brandenburg iiiust establish trunking 

facilities to a point of interface located outside Brandenburg's incumbent network; and (ii) 
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M C h e t r o  is entitled to coinpeiisation for the transport and leninination of this EAS traffic. 

MChnetro is wrong 017 both issues. 

While Brandenburg was again pushing its effort to finalize a traffic exchange agreement with 

MCIinetro, Windstreain reentered tlie picture on June 2, 2008. Tliat morning, with no advance 

notice to eitlier Brandenburg or MCInietro, Windstreain unilaterally ceased delivering tlie 

Braindenburg-to-Wiiidstreaiii traffic that it had previously been delivering for approximately two- 

and-a-half years, 

Altliough Windstreani has oiice again been routing tlie traffic in the historical maimer, it has 

been clear that it 110 loiigerdesires to be the intermediary for the delivery of this traffic to MChiietro., 

Brandenburg, likewise, has 110 desire for Windstream to contintie in its intermediaryrole, mid it is for 

this very reason that we began work on a coinplaint to address this issue even before the 

Coiniiiission fomially established tliis case. MCImetro receives well more tlian 300,000 minutes of 

traffic per iiioiitli froin Brandenburg (in fact it receives approximately three  nill lion minutes per 

month), and there is really no contest (eveii froin MChnetro) that this volume of traffic should be 

exchanged over dedicated truillting facilities, For that reason, Brandenburg is Iiopefiil that the 

Commission will order MCIinetro to immediately establis11 those facilities, tliereby allowing the 

traffic to be removed from Windstream's networl~, 

Q. 

THOSE FACILITIES? 

A ,  Yes., First, I want to be clear that Brandenburg does not propose to charge MChietro for tlie 

delivei,y of traffic over that portioii of facilities that lie within Brandenbtirg's iiicoinbeiit network 

From a point of interface at tlie edge ~PBrandenburg's network, we estimate that MCIiiietro conld 

establish dedicated DSl truiilcing facilities fioiii Brandenburg's boundary to its point of presence in 

HAVE YOU ESTIMATED WHAT IT WOULD COST MCIRfETRO TO ESTABLISH 
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Elizabethtown for $350 to $400 per month for an initial DSl, and $200 to $380 per month for each 

additional facility provisioned. Depending on the qiiantity ordered, each DS 1 would have a 

nonrecurring installation rate ranging froiii approximately $100 to $800 per facility This estimate is 

based oiily on rates that are laiown to me It is possible that MCIiiietro may have other alternatives 

available at lesser cost. 

Q. 

MCIMETRO TO IMMEDIATELY ESTABLISH THOSE FACILITIES? 

A First and foremost, i t  would solve any prospective issues Wiiidstreaiii has expressed with 

respect to its existing role in  the delivery of this traffic. That is, Windstreaiii would no longer be 

performing any action with respect to this traffic. Consequently, this would leave Windstream with 

only the retrospective issue ofwhether it is entitled to coinpei~sation for its past iiivolvenient in  the 

delivery of the traffic, and from whom. 

Q. 

WHAT WOULD BE THE ANTICIPATED CONSEQUENCE OF ORDERING 

ARE THERE ANY OTHEREXISTING FACILITIES BY WHICH BRANDENBURG 

MIGHT BE ABLE TO DELIVER THE TRAFFIC TO MCIMETRO ON A NON-TOLL 

BASIS? 

A. No. Windstreaiii and MCInietro have claimed tliat the traffic should be routed to an AT&T 

tandem in Louisville, but Brandenburg lias no EAS facilities available to route the traffic in  this 

manner. This is precisely the reason that MCfiiietro needs to iiiiiiiediately establish ~rrinking 

facilities for the exclrange of this traffic, 

Q. 

AWARD WINDSTREAM THE DAMAGES IT SEEKS IN THIS MATTER? 

A I ani not a lawyer, but my understanding is that the Coiiiiiiission has no authority to award 

the daiiiages that Windstream seeks, particularly where the alleged charges are not contained in any 

WHAT IS YOUR UNDERSTANDING OF WHETHER THE COMMISSION MAY 
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tariff or agreement. To the best of my knowledge, there is no applicable tariff or agreement 

obligating Brandenburg to pay tlie amounts Windstream seeks to recover In fact, even if tlie 

Co~iimission were able to award damages, I have seen no cost study or other evidence sufficient to 

support tlie "proxy" rate Wiiidstream claims should apply. 

Q. DO YOU BELIEVE BRANDENBURG IS RESPONSIBLE FOR ANY DAMAGES? 

A. No. My understanding ofthe applicable law is tliat Brandenburg (as a rural incuiiibent local 

exchange carrier ("RLEC")) is only responsible fox excliaiiging traffic with MCIiiietro at a point of 

interface located 011 Brandenbburg's iiicuinbeiit network. It is my understanding that the Coininission 

affirmed this saiiie principle in its orders in the CMRS - RLEC arbitrations (Case No. 2006-00215 

and its sister cases). Because the costs in qrrestion here atise outside of Brandenbrrrg's incuiiibeiit 

network, Btaiidenburg sliotild not be liable histead, any siicli costs sliould be borne by MCImetro, 

wlio tinilaterally cliose not to establish dedicated facilities tliat would have removed Windstream 

from this dispute in the first place, 

Q. IS THERE ANY OTHER ACTION BRANDENBURG BELIEVES THE 

COMMISSION SHOULD TAKE IN THIS MATTER? 

A. Yes .  Regardless of how the Coininission resolves tlie other two issues, Brandenburg still 

requires a traffic exchange agreeinelit with MCIiiietro, As I have already explained, we have been 

trying to get MCImetro to enter into a traffic exchange agreement with us for more than two years 

And, as 1 think the Coinmission probably sees froiii the facts oftliis case, tlie refusal ofacoiiipaiyto 

enter into a trarfic exchange agreement notwithstanding tlie ongoing exchange of traffic only causes 

problems foi. all iiivolved, We needed ai1 agreement inore than two years ago, and we need one now, 

and we reiiiain liopeful that the Coiiiiiiission will order MCIinetro to do so immediately. 
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Q. 

ENTERED INTO SIJCH AN AGREEMENT TO DATE? 

A. 1 do not Icnow why MCImetro has refused to enter into the traffic exchange agreements we 

have proposed. Our proposed agreements have been reasonable. In fact, we iiiost recently proposed 

that MCIiiietro enter into an agreement that is substaiitively identical to one it recently executed with 

SCRTC, And still, MCIiiietro refuses to enter into an agreement with LIS. 

DO YOU HAVE AN UNDERSTANDING OF WHY MCIMETRO HAS NOT 

My understaiiding is that MCLiietro is iiisistiiig on Brandenburg paying for traffic excha~ige 

triinlting facilities that would lie outside ofBriuidenbiirg's network. It is also my understanding fioiii 

couiisel that Brandenburg is under no obligation to enter such an arrangement. We do not do so with 

any other carrier with which we exchange traffic, and we believe our obligation to exchange traffic 

extends only to the establisliiiieiit o fa  point of interface 011 the RLEC's iiicumbent network. Like the 

SCRTC agreement provides, we are willing to provision facilities to a point of interface 011 our 

network, but we should not be forced to bear the cost of exteiidiiig facilities beyond that point. 

I also uiidcrsiand that MCliiietro lias iiisisted 011 cliargiiig Brandenburg for the transport and 

teriiiiiiatioii of traffic destined for tlie ISP's it serves. Again, it is my understanding from counsel 

that Brandenburg is under no obligation to enter such aii arrangement. The traffic in question is EAS 

traffic (as distinguished koiii "local traffic") at best, and we do not pay any other carrier for the 

exchange of E.AS traffic. Furthermore, this is also traffic destined for ISPs, and it is my 

understanding from counsel that Brandenburg is under no obligation to compensate MCIiiietro for 

this traffic, 

Moreover, 1 fail to iiiiderstaiid why Brandenburg's rural wireline ctistoiiiers (even those who 

do not use dial-up ISP seivice) should be forced to subsidize out-of-state lSPs like MCLiietro's end- 

user, America Online, The traffic at issue here is not local by any stretch of the imagination It is 
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traffic destined for a modem bank located soiiiewhere outside ICentncky, and it is unfair for 

MChietro to expect Brandenburg's rural customers to bear the cost of subsidizing a dial-up ISP 

service that iiiaiiy ofthem do not even use. Therefore, I request that the Comiiiissiori determine that 

Braiideiiburg is not required to compeiisate MCliiietro for the transport and termination of the 

"EAS," ISP traffic in question. 

Q. 

THE COMMISSION TAKE? 

A. Certainly. 

WOULD YOU PLEASE SUMMARIZE, THEN, THE ACTIONS YOU REQUEST 

I;irst, Brandenburg requests that the Coiniiiissioii order MClmetro to iiiimediately establish 

dedicated trunkiiig facilities to Brandenburg for the exchange of the traffic at issue in this clispute. 

m, Brandenburg requests that the Comiiiissioii deny Windstream the recovery of any 

alleged damages or other charges from Brandenburg. 

Thjd, Brandenburg requests that the Coiiiiiiissioii order MChet ro  to inmediately enter into 

an agreeiiient for the exchange of this traffic with Brandenburg 

m, Brandenburg requests that the Commission order MCIiiietro to be fiiiaiicially 

wponsible for establishing the dedicated facilities lying outside of Bi~andciiburg's incumbent 

network 

Fifth, Brandenburg requests that the Comiiiission order MCIiietro not to charge Brandenburg 

for the exchange of this traffic. 

Q. 

A Yes.  

DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 

11 



1 
2 VEFUFICATION 

3 

4 and belief. 

I hereby verify that the foregoing testimony is true and accurate to the best of my hiowledge 

5 

Allison T. Willoughby, 
Assistant General Maiiagei of Bi andenbui g Telephone 
Coinpan y 

COMMONWEALTH OF KENTUCKY ) 
)SS 

COUNTY OF BARREN 1 

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me by AL.LISON T. 
WIL.L,OUGHBY, to me known, in  her capacity as Assistant General Manager of Brandenburg 
Telephone Company, this - day of August, 2008. 

My commission expires: 

Nota:y Public 
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CERTIFICATE OF SERVICE 

I hereby certify a true and accurate copy of tlie foregoing was served, by first-class United 
States mail, sufficient postage prepaid, on the following individuals this a day of August, 2008. 

Bruce F. Clark, Esq. 
Stites & Harbison, PLLC 
421 West Main Street 
P.O. Box 634 
Frankfort, ICY 40602-0634 

Corirrrel to IVirirlstreurii 

C. Kent Hatfield, Esq. 
Douglas F, Brent, Esq. 
Stoll ICeenon Ogden, PL,LC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, ICentucky 40202 

Coririsel to MCIiiietro 
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COMMONWEALTH OF ICENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter OC 

BRANDENBURG TELEPHONE COMPANY 

Complainan t 

MCIMETRO ACCESS TRANSMISSION 
SERVICES, LLC 

and 

WINDSTREAM ICENTUCICY EAST, INC. 

Defendants 

FORMAL COMPLAINT 

Brandenburg Telephone Company ("Brandenburg"), by counsel and pursuant to IUiS 

278,030, 278.040, 278,170, 278.260, and 278.280, for its formal coinplaint against MChnetro 

Access Transmission Services, L,LC ("MCImetro") and Windstream Kentucky East, Inc. 

("Windstream"), hereby states as follows 

1 ., The full name and address of Brandenburg is Brandenburg Telephoiie Company, 

P. 0. Box 599,200 Telco Drive, Brandenburg, Kentucky 40108-0599. Brandenburg is ai incumbent 

local exchange cairier authorized by the Public Service Commission of the Commonwealth oi' 

Kentucky (the "Commission") to provide telecoilunuiiications services i n  the Coninionwealth of 

Kentucky, Brandenburg Telephone is a ICentucky corporation.. 



2 The full name and address ofMCImetro is MCInietro Access Transmission Services, 

L.L.C, 2250 Wakeside Boulevard, Richardson, Texas 75082.' MChe t ro  is a competitive local 

exchange carrier ("CLE.C") authorized to provide telecomiutinications services in  Boone, Canipbell, 

Gallatin, and Kenton Counties, I<entucky,* MChnetro is a foreign limited liability company hat ,  

upon information and belief, is organized under the laws of tlie State of Delaware. 

3 ,  The full name and address ol Windstream is Windstream I<enlucky East, Inc , 130 

West New Circle Road, Suite 170, L,exington, Kentucky 40505., Windstream is an incumbent local 

exchange carrier authorized by the Public Service Commission of the Conunonwealtli of Kentucky 

(the "Commission") to provide telecoinmuiiications services in the Coininonwealth of Kentucky. 

Windsiceam is a foreign corporation that, upon information and belief; is organized under the laws of 

the State of Delaware, 

4., Upon information and belief, MChnetro provides services to one or more internet 

service providers ("ISPs") doing business in I<entucky. At least one of these ISPs provides dial-up 

internet services to Brandenburg's end-user customers 

5 The facts supporting this complaint are set forth mote fully below; but briefly, this 

complaint concerns MCImetro's refusal to: (i) establish (runking facility arrangements with 

Brandenburg for the dial-up ISP traffic destined for MCInietro's ISP customers; and (ii) enter info an 

agreement with Brandenburg to memorialize the terms and conditions applicable to this tmffic. 

' In coinmunications prior to tlie filing of this complaint, MChnelro represented to 
Brandenburg that its nanie is Verizon Access. A search of the Commission's online utility 
itifonnation system does not reveal a certificated entity with that name A search of the Kentucky 
Secretary of State's website, however, reveals that "Verizon Access Transmission Services" is an 
assumed name ol MCImetro. Accordingly, Brandenburg has styled this coinplaint against 
MChnetro, which appears to be the certificated entity that is involved in this dispute. 

The Commission's online utility information system indicates that MChnetro's authority to 
operate as a CLEC extends only to these four counties, and not to Brandenburg's territory. 

2 



6 ,  Given Windstream's current position as the intermediary carrier termiiiating calls 

originated by Brandenburg end-user customers to MCImetro customers, Windstream is an 

indispensable party in resolving this dispute 

APPLICABLE LAW 

7. IUiS 278 040 vests the Corlunission with exclusive jurisdiction "over tlie regulation 

of rates and service of utilities" within the Commonwealth. 

8. 1G.S 278,260 further vests flie Commission with original jurisdiction over any 

"complaint as to [tlie] rates or service o l  any utility" and empowers the Cominission to investigate 

and remedy sucli coniplain~s. 

9. As a utility subject to tlie jurisdiction ofthe Commission, MCImetro must engage in 

,,' Just, reasonable, safe, proper, adequate, [and] sufficient" practices. ICRS 278.280(1)., 

lo., Similarly, Kentucky law perniits Brandenburg to "establish reasonable rules 

governing the conduct of its business and the conditions under which it shall be required to render 

service," ICRS 278.030(2). It may also "employ in the conduct of its business suitable and 

reasonable classifications of its service . ,  , [that] take into account the nature o l  the use ., .. the 

quantity used . . the purpose for which wed, and any other reasonable consideration." ICRS 

278.030(3) 

STATEMENT OF PACTS 

I. MCIinetro Opens Teleplione Numbers Local to Brandenburg. 

1 I Soriietime i n  or about 2005 -and iinbeknownst lo Brandenburg - MChnetro began 

providing its ISP customer(s) with telephone numbers (for dial-up internet access) that appeared to 

be local to Braiidenburg's exchanges pursuant to a long-standing EAS agreeinent with Windstrcani. 
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12 Upon inforination and belief, these numbers were numbers that MChnetro had ported 

from Windstream's Elizabethtowii service territory (with which Brande1ibui.g has a small amount of 

local traffic) 

13 MCImetro provided its ISP customcr(s) with these telephone numbers 

notwithstanding the facts that: (i) i t  liad no traffic exchange agreeineiit with Brandenburg; and (ii) it  

had made no other interim arraiigeriients for the exchange o l  traffic with Brandenburg. 

14. In late 2005, a small number ofBrandenburg's end-users began coiiiplaiiiing that they 

were unable to complete local calls to their ISP 

15 Upon investigation, Brandenburg discovered that MChietro was the underlying 

canier serving the ISP(s) in question 

16 Rather than block this traffic - which Brandenburg believed to be de minimis in  

volume - to iiumbers iircviously belonging to Windstream, Brandenburg termiiiated the traffic on an 

interim basis. 

11. Brandenburg Initiates Negotiations for a Traffic Escliaiige Agreemelit. 

1 7  Because MCImetro liad no traffic exchange agreement with Brandenburg, and 

because MCImetro had not contacted Brandeiiburg to establish such an agreement, Brandenburg 

then proiiiptly sent MCIiiietro a proposed traffic exchange agreement in late 2005 to address this 

customer-affecting issue, (See Exhibit 1 ,) 

18 During the next few months, Brandenburg and M C h e t r o  exchanged coiiinieiits 011 

the traffic exchange agreement. 

19 Ultimately, however, the discussions stalled, and MCIiiietro (who was receiving the 

calls from Brandenburg's end-users) did not reinitiate traffic exchange agreement negotiations with 

Brandenburg. 
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111. Windstream Demands That Brandenburg Complete LNP Queries and Deliver 
MCImetro Traffic to tile Windstream's Elizabetlitown Tandem. 

20 Then, i n  a February 15,2007 e-mail, Windstream contacted Brandenburg regarding 

certain traffic that Brandenburg was deliveriiig to Windstream without having perforined 

Brandenburg's typical local iiuniber porlability query. 

2 1 In that same e-mail, Windstream tlueatelied that, unless Brandenburg began 

completing the L.NP query and routing the call based upon the local routing number ("LRN"), 

Windstream would block the traffic on February 26,2007 (See Exliibit2 ) 

22,. Upon investigation, Brandenburg discovered that virtually all oflhe traffic in question 

was MCIinetro trarfic that Brandenburg liad been delivering to MCImetro (through Windstream) 

since 2005 

23 , 

in  question 

Brandenburg promptly began implementing tlie changes iiecessary to que1 y the traffic 

24 Windstream, meanwhile, soon began demanding that Brandenburg establish iiew 

truidcing facilities and deliver this traffic to its Elizabethtown taiiderii (See Exhibit 3 ) 

25., Notwithstanding this demand, Windstream repeatedly indicated that it would continue 

to traiisit queried calls froiii Brandenburg to tlie appropriate third-party. (See id ) Specifically, 

"Windstream agreed to traiisit the traffic for Brandenburg, bul requested that Brandenburg establish 

direct tninks to the carrier, or to establish a tandem trunlc group to the Elizabetlitown taiideni " (See 

id at "'3 , )  

26. With Braiidenburg still working 011 implementing tlie L.NP queries for the MChiietro 

traffic, Windstream once again demanded (on March 27, 2007) that "all calls coming from 

Brandenburg into the E.lizabetlitowi1 end office must be post query.," (See id at :kl ("Please bc 
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advised that starting Tuesday, April 3, all calls coming froin Brandenburg into tlie Elizabethtown 

end office must be post query") ) 

27., I-lowever, provided Brandenburg completed the L.NF query prior to iouting the call to 

Windstream, Windstream agreed that, "Per our discussion, Windstream will teinporaiily continue to 

ioute the call from the Elizabethtown end office to the CLE.C that owns the LRN." (See id ) 

28 Within days, Brandenburg had tlie LNP query solution in place, and it  was querying 

all calls delivered to Windstream. 

29,. Then, on Tuesday April 3, 2007, Windstream further notified Brandenburg that 

"Windstream is receiving the LRN's for locally ported numbers over [he Elizabethtown end office 

ti-cuflc groups, and [Windstream] continues to pass the traffic to the carriers.'' (See Exhibit 4.) 

IV. Brandenburg Reinitiates Negotiatioiis for a Traffic Excliange Agreement. 

30. Meanwhile, 011 February, 21, 2007, Brandenburg had also written to MCIinetro and 

reinitiated negotiations for a traffic exchange agreement. (See E.xliibit 5 ) 

3 1 

32. 

Brandenburg and MChiietro contiiiued negotiating a traffic excliange agreement, 

Once Windstream "continued[d] to pass the traffic" to MChnetio, however, the 

negotiations between MCIrnetro and Brandenburg stalled once again. 

V. Brandenburg Reinitiates Negotiations with MCImetro, and MCImetro Refuses to 
Enter an Appropriate Traffic Exchange Agreement. 

33., In early 2008, Brandenburg learned - the context of Case No. 2007-0004 - that 

MChnetro was terrniiiating to its ISP customer(s) more than tlme million (3,000,000) minutes of 

traffic per month 

34 As a result, Brandenburg promptly contacted MCIinetro, yet again, to finalize a traffic 

exchange agreement and inalce arrangements lo place the tralfic 011 dedicated trunks, thereby 

removing tlie traffic fro111 Windstreain's network. 
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35. To this end, Brandenburg proposed that MCInietro execute an agreement that is 

substantively identical to a tralfic exchange agreement that MCImetro previously executed with 

South Central Rural Telephone Cooperative Corporation, Inc (See Exhibit 6 ) 

36 MCInietro responded to this request by indicating a general willing~~css Lo negotiate a 

inutually-acceptable arraiigemeiit with Brandenburg 

37 Nevertheless, i t  cited some alleged "specific circumstances" with respect to its 

networlc arrairgenients with SouUi Central as meriting fiirther discussion with Brandenburg 

.38. Since that time, MCImetro and Brandenburg have had iruinerous discussions 

regarding the appropriate contents of a traffic exchange agreement between them 

VI. MCImetro Refuses to Establish an Interconnection Point on Brandenborg's Network, 
and It Denlands Reciprocal Compensation for ISP-Bound Traffic. 

39. Given the approximately tlme million (3,000,000) minutes of traffic being exchanged 

each month, MCbiietro has not contested the appropriateness of exchanging traffic with 

Brandenburg by ineans of dedicated facilities. 

40 Instead, MCLnetro takes issue with: (i)  its obligation to establish truillting at an 

interconnection point within Brandenburg's network; and (ii) the exchange of MClinetro's ISP traffic 

on a bill-and-keep basis. 

4 1. As telecommunications carriers uirdei. the Conununications Act of 1934, as Anended 

by the Telecomniunicatioirs Act of 1996 (the "Act"), both MChnetro and Brandenburg are obligated 

"to iiitercoimect directly or indirectly with the facilities and equipment" of each other 47 U.S.,C. 

25 I (a)( 1 ) ,  

42. However, as air IL.EC, Brandenburg's intercon~~ection obligalions do have some 

limitation Specifically, "[tlhe Act is careful to explain that air I L W s  obligation to interconnect . ,, , 

extends only to a 'point within the carriel's network."' In /he Matter- of! Petition of Ballard Rural 

7 



Teleplzorie Cooperative Corporatiori, Iric ,for Arbifrntioii of Cerfairi Ter1ii.s arid Corzdifioiis of 

Pr-opo.sed Intercoririectiori Agr-eeriierit with Airier.icari Celliilar fllda A CC ~Sei~f i ick~i  Licerise LLC, 

Puisriarit f o  tJte Conrrr~rir~icatior~.s Acf ofl934, ms Arneriderl by flre Telecoriirizuiiicafiori,s Acf oj1996, 

Kentucky Public Service Coinmission Case No 2006-0021 5, 2007 Ky. PUC LEXIS 191, '"9-10 

(Order of March 19, 2007) (hereinafter CMRS-XLEC Arbilrafiorrs) 

43 While the Conmission certainly encourages carriei.s to interconiiect their facilities i n  

an efficient nianiier, it also "recognizes that an RLEC, as an ILE.C, cannot be required to establish 

intercoiuieclion points beyond its networlc.," Id at "24 

44 No reasonable interpretaiion of any federal or slate law, however, pennits MCInietro 

to indefinitely exchange traffic with Brandenburg without entering a traffic excliange agreement 

defining the parties' rights and obligations with respect to that relationship. 

45, Likewise, no reasonable interpretation o l  any federal or state law permits MCInietro 

to exchange more than three million (3,000,000) minutes of traffic pel iiiontli with Brandenburg 

without establishing dedicated facilities to Brandenburg's network to do so., 

46. Similarly, MCIriietro may not demand ilia1 Brandenburg pay reciprocal conipensation 

lo MCtnietro with respect to the ISP-bound traffic at issue i n  this dispute. 

47, Paragraph 81 of the April 27, 2001, Order on Remand and Report and Order of the 

Federal Communications Conmission ("FCC") in  CC Doclcet No. 96-98 (In the Matter of 

Iinpleiiieritaliori of the L?ocal Coiiipelitioii Provisiori.s iri the Telecoiiirtitiriicafiorir Act of 199G) and 

CC Doclcet No. 99-68 (Irr flte h4atler. of Iriteicarrier Cori7peri.satioii for ISP /hirid TlafJic) 

(hereinafter "ISP Order") provides: 

Tiie Commission also recognizes that it is appropriate for carriers to interconnect witii RLECS 
on a dedicated basis once the volume of traffic being exchanged exceeds the tiu-eshold of a DS-1 
facility, Id at *17., A monthly volume of .300,000 minutes of use per month satisfies this DS-I 
tlireshold. Id (Order of Novembei. 9, 2007 at :k 16 )) 
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Finally, a different rule applies i n  the case where carriers are not 
exchaiiginv traffic pursuant to intercoimeclion aqreeriieiits prior to 
adoption of this Order (where, for example, a new carrier enters the 
markel o t  an existing carrier expands into a market it previously had 
not served) 111 such a case. as of tlie effective date of this Order, 
carriers shall exchange ISP-bound traffic on a bill-and-keel) basis 
during this interim period. We adopt this rule for several reasons 
First, our goal here is to address and curtail a pressing probieiii that 
has created oppoiiunities for regulatory aibitrage and distorted l he  
operation of competitive markets. In so doing, we seek to confine 
these market problems to the iiiaximuiii extent while seeking an 
appropriate long-term resolution in the proceeding initiated by the 
companion NPnjct Allowing carriers in tlie iiiteriiii to expand into 
new markets using the very intercarrier coiiipensatioii mechanisms 
that have led to the existing problems would exacerbate the iiiarket 
pi-oblenis we seek to aiiieliorate. For this reason, we believe that a 
standstill on any expansion ofthe old compensation regime into new 
inarlcets i s  the inore appropriate interim answer. Second, unlike those 
carriers that are presently serving ISP custoiiiers under existing 
interconnection agreements, carriers entering new markets to serve 
ISPs have not acled in reliance on reciprocal coinpensation revenues 
and thus have no iieed of a transitioii during which to make 
adjuslrnents lo their prior business platis 

Id (emphasis added). 

48 Even though the FCC subsequently determined that certain local ISP-bound traffic is 

subject to reciprocal compensation at a rate of $0 0007 per minute of usage ("MOU"), Petitiori oj 

Core Coriziiiuriiccttiorzs, Iric. for Foibeararice IJrzder 47 U,S. C j 16O(c)fi 0111 Applicatiori of rlie ISP 

Order, WC Doclcet 0.3-171 (Octobei 18, 2004) (hereinafter, Core Forbeaturice Order), this 

determination does not affect the essentially non-local ISP-bound traffic that MCLiiietro has, in this 

case, homed behind AT&T's 120uisville tatideiii 

49 That is, tlie ISP-bound traffic in question here is not actually local traffic; i t  is, 

instead, traffic that MCInietro (through the use o fa  virtual NXX oi soiiie other practice) has made to 

local to Brandenburg, even though i t  is not. 
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50 MCliietro and Windstream effectively acluiowledge this coiiclusioii by agieeing to 

exchange this type oftmffic on a bill-and-keep basis, rather than tlie $0.0007 MOU rate that the FCC 

applied in tlie Core Forbenra~ice Order 

5 I Specifically, in  Section 1 , 3  of Attaclunent 12 ("Coliipensatioii") oftheir November 

14, 2005 interconnection agreement (wliicli was executed after the Core Forbeararm Order), 

MCliielro and Windstream agreed: 

The Parties agree to exchange ISP BOLLII~ Traffic in accordance with 
the Order on Remand by the Federal Communications Conimissioii 
("FCC") in CC Doclcet No 96-98 011 April 27, ,2001 Specifically, 
AL,LTEL has not offered or adopted the FCC's rate caps as set forth 
in that Order; pursuant to paragraph 8 1 of that Order, ALL.TEL is 
required to pay intercarrier compensation for ISP Bound Traffic on a 
bill and lceep basis. Fuitlier, the Parties acknowledge that because 
they did not exchange any ISP B O L I I ~ ~  Traffic pursuant to an 
interconnection agreement pi,ior to tlie date of the above-referenced 
Order, all iniiiutes of ISP Bound traffic are to be exchanged on a bill 
and Iceep basis between tlie Parties in accordance with paragraph 81 
of the Order, such that neitliet. paIty owes the otlier Party aiiy 
compensation for tlie origination, transport 01- termination of such 
traffic. 

Id 

52 MClnetro also agreed to exchange the same traffic on a bill-and-keep basis with 

South Central Rural Telephone Cooperative Corporation, Iiic 

53. Nevertheless, MCIinetro has refused to enter into aiiy agreement recognizing these 

basic obligations 

VII. MCimetro's Refusai to Execute ai1 Appropriate Traffic Excliauge Agreement 
Eiidangers Bi-andenburg's End-User Customers. 

54 As a diiect result of MCIiiielro's reftisal to execute an appropriatc traffic exchange 

agreement, tlie traffic at issue continues to be exchanged through tlie network of Windstream, who 

has once blocked this traffic and threatened to do so again ifBraiidenbuig does not begin routing the . 

10 



MCInietro traffic to Wincistream's Elizabethtown tandem or, in accordance with iiidtistry routing 

protocols, to tlie L.ouisville tandem, which these numbers subtend 

55 Unfortunately, Brandenburg's end-user customers are the ones who bear the tlueat of 

MCInietro's obstinance. 

56 MChiietro's refusal to establish dedicated facilities to Brandenburg's network and 

enter into an appropriate trarfic exchange agreeiiient with Brandenburg constitutes an "[ungust, 

[un]reasonable, [iiii]proper, [inladequate, and [in]sufficient" practice prohibited by I(RS 278 280( I).,  

Lilcewise, Windstream's demands that Brandenburg establish new tiunlcing facilities 

and deliver tlie traffic to MClmetro at Windstream's Elizabellitown tandem constitutes an "[unljusl, 

[un]reasonable, [im]proper, [in]adequale, and [iii]sufficient" practice prohibited by 1CR.S 278,280( 1) 

The volume of the traffic MCInietro seelcs to exchange with Brandenburg well 

exceeds a DS- 1 volunie oftraffic. Despite this fact, MCInietro's refusal to enter into an appropriate 

traffic exchange agreement forces Brandenbuig and Windstream to continue to tiansit tlie traffic. 

Windstream, in turn ,  may seek to hold Brandenburg liable for those saiiie costs, 

despite the fact that any such costs result solely from MCInietro's unilateral decisions not to establish 

dedicated facilities to an interconnection poiiil on Brandenburg's network and not to execute a traffic 

exchange agreement with Brandenburg., 

57. 

58 

59. 

60 In short, MCInietro's strategy throughout the life ofthis matter Itas been to freeload 

tipon tlie administrative and networking costs of carriers like Brandenburg and Windstream 

GI Brandenburg reiterates that if MCIiiietro does not, by .July 3 ,  2008, sign the traffic 

exchange agreement Brandenburg has already proposed (and which MCImetro already executed 

with South Central Rural Telephone Cooperative Corporation, Inc. ), Brandenburg will begin routing 

traffic from Brandenburg end-user custoiners to MCInietro in accordance with the LRN, which is a . 



502 number located i i i  Louisville, with which Brandenburg has no E.AS calling This, of course, 

nieans that tlie traffic will be routed to the Louisville tandem, which also means that the calls will 

have to be placed as toll calls by Brandenburg's end-user custoiiiers. (See ,June 20, 2008 Status 

Report to Commission Staffand ,June 20, 2008 ILetler kom Edward T Dcpp lo Douglas I-;., Brenl, 

attached hereto as E.xhibits 7 and 8, respectively ) 

WHEREFORE, Brandenburg Telephone respectfully requesfs tliat the Coinmission take Llie 

followiiig actions. 

A Order MCImetro to, at no cost to Brandenburg, establish dedicated trunking facilities 

to aii intercoiiiiectioii point on Brandenburg's network; 

B Order MCIiiietro to iiiaintaiii those dedicated interconnection facilities uiiless and 

until the volume of traffic excliangetf between Brandenburg and MClmetro falls below a DS-1 level 

of traffic; 

C. Order that MChnetro shall not collect reciprocal coiiipeiisatioii with respect to any 

traffic originated by Brandenburg's end-user custoiiiers and destined for MCImetro's ISP 

customer(s); 

D ,  Order MCImetro to pay any charges 01 other costs that Windstream may seelc to 

impose oii Brandenburg for exchanging traffic with MChiietro; 

E ,  Order that Brandenburg shall not be required to establish new trunking facilities and 

deliver traffic to MCInietro at Windstream's Elizabetlitown tandem; 

F 

this matter; and 

Schedule an informal conference or conferences to lacilitate efficient resolution of 
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G Grant Brandenburg Telephone any and all other legal and equitable relid lo which i t  

is entitled 

Louisville, ICY 40202 
(502) 540-2300 (telephone) 
(502) 585-2207 (facsimile) 

Coiirisel/o BrarideiiDuI-g Telepliorie 
COlll(X7lt JJ 

illSR3.I 
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