
Anita Iw. Schafer 
Sr. Paralegal 

VIA OVERNIGHT DELIVERY 

March 27, 2008 

Ms. Elizabeth O’Doiinell 
Executive Director 
I<eiitucky Public Service Comiiiissioii 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602-06 15 

Duke Energy Corporation 
139 East Fourth Street, Room 2500 AT Il 
P.O. Box 960 
Cincinnati, Ohio 45201-0960 
!j (3- i is- 17 

513-419-1846 fax 

arirta sciiaier~duke-enerov C-XDI 

PUBLIC SERVICE 
COMPAlSSlON 

Re: Case No. 2007-00.526 
Hearing Data Request 

Dear Ms. O’Doiinell: 

Eiiclosed please find DE-Kentucky’s response to the data request made at tlie 
hearing in tlie above captioned case. 

Please date-stamp tlie two extra copies of the data requests and return to iiie in tlie 
envelope provided. Thank you for your consideration in this matter. 

Very truly yours, 

Anita M. Scliifer Y 
Senior Paralegal 

cc: Enclosure 

www. duke-energy. corn 
227878 



VERIFICATION 

State of Ohio ) 
) 

County of Hamilton ) 

The undersigned, Ryan Gentil, being duly sworn, deposes and says that I am 

employed by the Duke Energy Shared Services as Portfolio Risk Manager; that on behalf 

of Duke Energy Kentucky, Inc., I have supervised the preparation of the responses to the 

foregoing information requests; and that the matters set forth in the foregoing response to 

information requests are true and accurate to the best of my knowledge, information and 

belief after reasonable inquiry. 

Subscribed and sworn to before me by Ryan Gentil on this S?&$.lay of March 

2008. 

227829 



KyPSC Staff Hearing Data Requests 
DE- Kentucky Case No. 2007-00526 

Date Received: March 18,2008 
Response Due Date: April 1,2008 

Ky PSC-DR-HEARING001 

REQUEST: 

Please provide the missing coal contracts as discussed in the hearing. 

RESPONSE: 

The “Cora Terminal Transfer” is not a contract. This is an internal transfer used to 
capture the movement between the Cora Terminal and the Station. The internal transfer 
represents movement of coal from the Cora inventory to the Station inventory. 

Contract # I  

Cora Terminal 
Transfer 

Contract #2 

PSEG Energy - is K.yPSC-DR-Hearing-00 1, Attachment A. 

Peabody Coal Sales - (Coalsales, LLC) -is KyPSC-DR-Hearing-00 1, Attachment €3. 

CRS&C, Inc. -is KyPSC-DR-Hearing-00 1, Attachment C. 

PERSON RESPONSIBLE: Ryan Gentil 
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Coal: .Buveg Coal Seller: 

The Cincinnati Gas and Electric Company PSEG Energy Resources & Trade LLC 

221 East Fourth Street 80 Park Plaza, T-21 

Newark, NJ 07101-1171 
Attn: Harry Papadopoulos 
Tel, 973-430-6807 

Fax. 973- 643-3838 
Ref #: 

Cincinnati, OH 45202 

Attn: Confirmations 

Tei. 513-419-5627 
Fax. 5 13-4 19-5 152 

Ret’ #:2136419, LS00656 

/ / 
This Agrccmanr, by and bctwccn The Cincinnati Gas and Electric Company, an Ohio corporation 
(hereinafW’suyLt7, and PSEG Energy Resourccs & Trade LLC (hcreinafrer”Sellef)’), establishes 
I I I C  rerrns ;xiid coildirions for the sale aiid purchase of Coal (1’he”Abvteincnt’). Seller and Buycr 
can be individually referred to as a’?a@or collectively as’Mies:’ 

1 ) .  Commodity: Crushed, bituminous Coal containing no synthetic fuels, substantially free 
from any extraneous material End debris, with no intermediate sizes to be added or removed and 
orhenvise meeting the Specifications of ihis grecmenr (hereinafter’Coal’or~Comn~odit?;’). 

2), Tradc Date: April 18,2006 

3 . )  Product: Nyrnex OTC barBe 

4). 

5 ) .  / / + 
Term: January I ,  2007 through December 3 1,2007 

Quantity: 120 Barges, IO barges per month (approximately 186,000 tons) 

/ 6 ) .  Schedufing: Buyer will advise Seller on or before the 20* day of each calendar month 
preceding scheduled shipments of the number of unit trains, trucks or barges it desires to load 
during rhe sirccccding calendar month IO fiilfill the lralls8clio~’1 Quantify and Buyeis desired 
loading dates and delivery schedule (Qlivery Schedulq. Seller will advise Buyer an or before 
the 25“’ day of the month preceding shipment of its Sourcc mine(s)/loadout(s) for the scheduled 
monthly shipmcnttsh The Panics will work Logether in good faith to agree on a reasonable and 
mutually ncceptable Dclivery Schedule within the Nomination Pcnod and within each month 
during the Nomination I’eriud. All deIiveries will occur in approximatc ratable amounts over thc 
term of a transaction. ’l’hc dclivery period shall begin no enrlier than the first day of the delivery 

9 1z 100”!3 
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month and at least seven (7) days before the end of the month. Delivery must bc completed by 
rhe last day of the delivery month. 

7). Nomination Period (Check One): X-Monthly -Quasterly __ Other: 

6). 
Ohio River between mileposts 306 and 3 17 or on the Big Sandy River. 

I)), Delivery Point (Check Onc): F.O.B. railcar at the Source 
x -  F.O.B. barge at the Source 
--- Other:- 

Contract Price: S 53.75 per ton of Delivery Point. The price shall includeall \axes, fees, 

Source(s): Delivery shall be wade F.O.B. biiyeis barge at seller‘s delivery facility on the 

/ 
IO),  
and any proper charges. 

1 I ) .  Specifications (Check One): / - X- Per Attached Schedule I (Standard) 
_I Per Attached Schedule 2 (Periodic Performance) 

Buyer may reject any Shipment falling outside of the aforementioned Spccifications, shipmcnts 
that may cause handling problems, or shipments that arc contarninared with foreign rnatcrjals with 
writrcn norification to Scller. Buyer shall return Coal to Seller at Seller‘s cost, Seller shall makc 
bcsl efforts to replace the rejected Coal no later than the last calendar day of the delivery month. 

12). Sampling and Analysis: Coal sampled via mechanical sampler for each Shipment shall 
be performed at the Delivery Point. Analysis to be performed in acc0rdanc.e with ASTM 
standards by a mutually acceptable independent cmmmial laboratory with the cost for such 
sampling 3nd nnalysis to be fiom the Sellets account Each sample shall be divided into four (4) 
parts placed in separate airtight containers. One (1) pan of each sample will be analyzed by the 
Analysis Person; one ( 1  ) part shall bc rctaincd by the Scller for a period of forty-five (45) days; 
one ( I )  part shall bc rclained by the Sampling Pcrson and shipped as Buyer directs; and one ( I )  
part shall be retained by the Sampling Pe.rson for 3 period of forty-five (4s) days to bc uscd for a 
rcfcrec nnnlysis, if necessary Thc Analysis Person shall perform a full proximate analysjs on an 
”as-received” basis, which shall include total rnoisrwe. ash, Btu, sulfur, volatile matter, fixed 
carbon, and other data ils required by the applicable Confirmatian. At the request of eirhcr Buyer 
or Scller. and at the cxpe.nse of the rcquesting Party, additional analyses may be performed. The 
Sampling Person shall or shall cause !he results of the short proximate analysis to be reponed to 
The Buyer and Scllcr, along with main I.D. number, weight and shipping data (“Shipping Report”) 
by fax: telephone (to be confirmed promptly by fax) or other electronic means as soon as 
ovailable, btn in any event within forty-eight (45) hours of the completion of the loading of cach 
Shipment, By notice to the Sampling Person wilhirr hvemy-four (24) hours after dclivery of the 
Shipping Report and i n  any event prior to unloading of the Cool at the drstination, Buyer OJ Scller 
may object to the analysis (r,hc ”Objecting Person”), and if so. the Sampling Pcrson shall submit 
the retained sample to mi indepcndcnt lcsting laboratory selected by and unaffiliated with the 
Objectivg Person for a n  indzpendcnt analysis. If  the resiilts of the independcnt analysis are wilkin 
ASTM (inlerlnbontory) Reproducibility Limfts, thc original short proximate. sodium, and any 
other specification analysis as required in this Confirmarion, as appropriate, shall connol and the 
costs of the independent analysis shall be paid by thc Objccting Person. If such results for any 
Specification arc not within such Rcproducibility Limirs, 1he rcsiilts of the independent analysis 
shall control and the costs of the independent analysis shall be borne by thc non-Objecting 
Person. All analyscs shall be performed in accordance with current published applicable ASTM 
standards. 
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13). Quality Adjustments: 

( i )  If Coal delivered under h i s  Agreement vanes from the Specifiontions in this 
Agreement, but Buyer does not exercise i ts  rejection rights under subparagraph (ii) below, quality 
adjustments shall be calculated pursuant to the formulas set forth below in this Agreement. 
Within ten (10) days after thc end of each month during the Term for this transaction, the quaiity 
adjustments for this transaction, if any, shall be nelted against each other and the net quality 
adjustment, as  appropriate, far 311 shipments of Coal during such month shall bc determined by 
Sclln., and Buyer shall pay Seller rhc nct positive adjuslmenl, if any, or Seller shall credit Buyer 
the net negative sdjustmcnt, if any, on the next invoice (or pay such amount to Buyer in the eveiil 
no further invoiccs are due) in accordanc,e with the biliing and payment t emx  of Paragraph 17. 

(ii) If any shipment of Coal triggers any of the Rejection Limits specified in this 
Agreement for a mnsaclion (a "Won-Conforming Shipment"), Buyer shall havc the option, 
exercisable by notice to Seller within 24 hours of Buyer's receipt of Seller's sample of the Coal 
provided pursuant to Paragraph 12 of either (i) rejecting such Non-Conforming Shipment at  the 
Dclivery Poin! or in route: but prior to unloading from Transporter's equipment or (ii) accepting 
any Non-Confomiing Shipment with either a Conhwt Price adjustment agreed to bchvccn Seller 
and Buycr in a commercially reasonable manner, or abscnl such agreement, the quality 
adjuslmcnt dctcrmincd pursuant to subparagraph (i) above. If Buyer fails timely NJ exercise irs 
rejection nghts hereunder as to a shipment, Buyer shall be d e m e d  to have ivaivcd such rights 
with respect to thar shipment only. If Buyer timely rcjects the NonConfonning Shipment, Seller 
shall be responsible for promptly transporting the rejected Coal to an alternative destination 
determined by Sellcr and, i f  applicable, promptiy unloading such Coal, and shall reimburse Buyer 
for all reasonablc costs and expenscs associated with the trompomtion, storage, handling. and 
removal of the Non-Conforming Shipmenr. Seller shnll, st Buyec's request, use commercially 
reasonable efforts to replace the rejected Coal as soon as possible, provided that Buyer gives 
written notice to Scller of Buyer's desirc for replacenlent Coal within 48 hours after rejection of 
the Non-Conforming Shipment. Notwithstanding anything to the conttary set forth herein, any 
claim by Buyer with rcspect to Coal sold hereunder shall be deemed waived by Buyer unless 
submittrd to SelIcr in writing within ten (10) days after delivery of such Coal. 

BTU Price Adjustmcnt: ($/ton) x [(Actual BtuAb ~ Guarantecd BWlb) Guaranteed 
BiuOb) 

Then, will bc a discount of S.004 per m d t u  for any deliveiy to a terminal on the Big 
Sandy River. 

Price adjustments shall be made to the nearest fi;O.OOl. 

14). (a) Weight Dclennination: The weight of each barge Shipment shall bc determined by 
draft survcy at barge loading as pcrformed by an independcot draft surveyor appointed by the 
Seller w i t h  the costs from Seller's account, Such analysis shall be final and binding and shall 
govern Tor payment. 

p-eneral Terms and Conditions 

15). Forcc Majeurr: I f  a Party is  delayed in or prevented from performing, in whole or iir 
part, any of its obligations due to acts of Gad, war, riots, civil insurrection. acis of The public 
cncrny. strikcs, lockou~s, natural disasters, the inability to rcccive or store Con1 due to equipment 
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failure, power gencrating shutdowns caused by equipment failure resulting from the enforcement 
of any local, smte, or federal environmental laws and/or regulations, or other cnuses that are 
beyond the reasonable control and without the fault or negligvncc of thc Party affected thereby 
(such events being referred to herein as "Force Majeure"), and such Party gives oral notice and 
full dctails of the Force Majeure to the othcr Party as soon as reasonably practicable aner the 
occurrmce of the event of Force Majeure (such notice to be confirmed in writing), then during 
the pendency of such Force Majeure but for na longer period, the obligations of the Parties (other 
thon obligations to make ptiymcnls then due) shall be suspended to the extent required by thc 
event. The Party affected by the Force Majeure shall remedy thc Forcc Majeure with all 
reasonable dispatch and w i l l  keep thc other Party ndviscd as to the continuance of the Fame 
Majeure event; pravided however, that this provision shall not rcquirc Seller to deliver, or Buyer 
to receive, the Coal at points other than the Delivery Point for the authon'zcd Source including 
allowable substitutions under the transaction. A change in market conditions inc!uding the ability 
of Seller i o  sell Coal at i) higher pricc, or Buyer or Buyer's cuslorncr to bay Coal ar a lower price, 
whether or not foreseeable sholl not be considered a Force Majeure event. If an event of 
complrtt: or panial Force Majeure persists for 3 continuous period o f  sixty (60) days, then the 
Parry not claiming Forcc Majeure shall have the option, upon tlirte (3) days' prior written notice, 
LO terminate this transaction to the extent affected and the associated obligations of the Parties 
(other than payment obligations for prior performance thereunder). In the cscnt of' a Force 
Majeure. delivery of the affected Quantity of Coal shall not be made. up excepr by mutual 
agreement of the Ruyer and SeIler. I F  Seller claims Force Majeure and is unable lo mect all of its 
salts obligations undcr this Agreement and any other of its Coal salcs agreements involving Coal 
of a similer type and quality as the Coal, or if Buyer claims Force Majeure and is unable IO meet 
all of its purchase obligations under this Agreement and any other of i ts  Coal purchase 
agrccmcnts involving Coal of a similar type and quality as the Coal, thc.n any reductions in 
Seller's daliveries or Buyer's purchases (as applicable) shall be allocated on a pro rata basis among 
the afkcted mnsaction(s) and such other Coal supply or purchase agreemcots involving Coal of 
[he Same type and quality as thc Coal, to thc cxtent contractually permitted by such iransaction 
and agreements. 

16). Damages: 

(a) Unless excused by Force Majciirc ar the Buyer's failure to perform. if SctIcr fails to 
deliver ai1 or p ~ n  of  the Quantity of the Coal to be delivered hereunder pursuant ro the Delivery 
Schedule, Seller shall pay to the Buyer for ench ton o f  deficiency (the"Bficienc)i~ an  amount 
equal to the positive dirkrence, i l  any, obtained by subtracting ihe Price for the Deficiency from 
the Replaccmmr Pncc. 'Keplacemcnl Pric$ means the price at which Buyer, acting iii a 
commercially reasonable manner, purchases substitute Coal for the I>e.iiciencg (plus additional 
transportation charges. if any, incurred by Buyer as a rcsult of taking delivery o f  substitute Coal 
at 3 location othcr than rhe Delivery Point) or, absenr such a purchase, the market pricc for such 
QuanliIy of Coal FOB rhe Delivery Point, as ddermincd by Buyer in a commercially reasonable 
manner. It  is  expressly agreed that Buyer shall not bc nquired to enter into a rcplacemenl 
transaction in order ro detcnnine the Rcplaccmcnt Price. 

(b) Unless excused by Farce Majeure or the Sei leh  failure fo pcrforrn. i f  Buycr fails to 
accept dl OT part of the Quantity of the Cool io be delivered hereunder pursuant to ihe Delivery 
Schedule, Buyer shall pay to the Seller for each ton of  deficiency (fhe'Deficicnc?') an amount 
cqusl to the positivo difference, i f  any, obtained by subrracting (he Sales Price liom the Price for 
the Deficiency. 'Salcs Price"means the price at which Sclltx, acting in a commercially rcasonablc 
manner, resells ( i f  at 011) the Deficiency (plus oddirionnl transportation chargcs. i f  any, incuncd 
by SelJrr as a result of deliwring Coal to a location other than the Delivery Point) or. abscnt such 
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resnle, the markc! price for such Quantity of Coal "FOB rhe Delivery Point, as determined by 
Seller in a coinmercially reasonable mnnncr. It is expressly agreed that Seller shall nor be 
rqui red  to enter into a rqlacemcnt traiisacrion in ordcr to determine thc Sales Price. 

(c) Each Parry hereby stipulates that the payment obligations sel forth in this Paragraph 
1 G nre reasonable in light of the anticipated ham and the difficulty of estimation or calculation of 
actual damages and cach Pany hereby waives the right to conlest such payments as an 
unreasonable penalty or otherwise. The remedy sc't fonh in this Section IG shall bc sole and 
exclusive remedy of the aggrieved Party for the failure o f  the other to deliver OJ accept, as the 
casc may be, the quantity of Coal specified herein, and all other damages and remedies 3re hereby 
w i v e d  as 10 such hilure(s), except as set forth in Paragraph 25 below, 

17). Payment; No later tlian ten ( I  0) days dier receipt o f  a Paw% invoice (or if suclr day is 
no1 a Business Day, the immcdiately fo)lowing Business Day) or thc 2 S ~  of month, whichevcr is 
later, h e  receiving Party shall pay, by electronic transfer in immediately available llnited Statcs 
fund, the amount set forth on such invoice along with the neccssnry information enabling 
reconciliation to the relevant shipmcnt ro the applicable payment address below: 

CG&E. Billinv Address: 
I39 E. Fourth S~TCC~.  &.A 502 
Cincinnati, OH 4520 1.0960 
A m :  Supervisor, Billing 
Fax: (513) 419-5790 

CG&E Paymet~l Address; 
Bank Name: PNC Bank 
Account Number: 4005488605 
ABA Number: 04000398 
Phone Number: 

PSEG Energy Resources & Trade LLC 
SO Park Plaza, T-I 9 
Newark, NJ 07102 
Attn: SettlemenCs Group 
Fax: 973-623-0328 

- Cqunlerparty Pa-ment Address: 

Bank Name: JPMorgan Chase Bank 
ADA Number: 02 l0000Zl 
Account Number: 9 10264 I 827 
Acct. Name: PSEG Energy Resources & Tradc LLC 

16). In the. went either parry (i) files a petition or othawise commencer or 
ocquitsccs in a procccding undcr any bankruptcy, insoivcncy, reorganization OJ similar law,  or 
has any such petition filed or comincnced against it, (ii) makes nn assignment or any genera1 

Ronlaup1cy: 
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arrangement for the benefit of  creditors, (iii) othenvise becomes bankrupt or insolvent (however 
evidenced), or (iv) has B liquidator, administrator, receiver, trustee, conservator or similar official 
appointed with respect to it or any subslandal portion of its propcily or nsaets, (collectiiiely, 
'8roikmprcy Pracredin&:S'), rlicn lhc other p a q  may, nt i t s  option and in its sole discrction anyimc 
lhmeafkr upon written noiics, rcrminate this agreement in whole or in pari in accordance with the 
proccdure set forth in Paragraph 22. 

19). A Material Adverse Change occurs with respect to either 
Purly or either Party's credit suppon providcr if one exists, if (i) there is any material change in the 
condition (financial or otherwise). net worth, assets, propa%es or operations, or in economic 
conditions, whicli. taken as a whole, can reasonably be onticipated to impair the ability of such 
Parry or such Party's crcdit support provider to fulfill its obligations; or (ii) there i s  reasonable 
grounds to believe that lkc creditworthiness of such Party has become unsatisfactory or its ability 
to pcrform undcr this Agrccrnent has been maIerially impaired. 

Material Adverse Changc: 

20). AdequaLe Assurances: If a Material Adverse Change has occurred, the Party seeking 
assurance (Requesting PaiV3 map make a written request ofthe orher Party (Roviding Pan)") to 
prolidc AdeqURIe Assurance in an amount determined in a commercially reasonable manner, and 
in a form acceptable to the Requesting Parry. Upon receipt of the request, the Providing Party 
shall have one (1,) Business Dsly to provide such Adequate Assurances, If not provided, the 
Requestins Party will be entitled to the remedies set forth below. If the Providing Party provides 
Adequate Assurance to the Requesting Party within one (I) Business Day, i t  i s  understood that 
the Providing Parry shall not in fact have defaulted under this Agreement by incurring a Material 
Adverse Changc. Adequate Assiuance i s  defincd as (i) cash andfor cash prepayment (ii) fetters of 
credit. (iii) D corporare waranty from a crcdjiworlhy entiry satisfactory to the Requesting Party or 
(iv) such other form of security acceptable to rhe Requesting Party. Notwithstanding the above. 
neither Pnrty shall be required to make any disclosurc tho[ would conflict with the disclosure nor 
other requirements set. tbrfh by the Federal Securities Exchange Commission. 

21). E V W ~  of DofanIi! An EVEVII of Dcfaulr fEvent of  Default') with respect to a Party ( h e  
*IXfairlting Party") shall meail: (i) the failure of the Defaulting Paw to pay (including but not 
liniitcd to liquidated dnmages resulting from B fnilure to dclivw) when due sny required pa,menr 
and such fnilure is not remedied within three (3) Business Days afier winen notice: (ii) [he 
fai1u.r~ of the Defaulting Party to comply with its othcr material obligations under this Agecmenr 
and such failure is not reirwdicd within thre,c (3) Business Days after Written notice; (iii) any 
ruprrscntation or warranty made by thc Defaulting Party hcrcin shall ~ J O V C  to be false or 
iijisleading in any mate.ria1 respect when made or deemed to be repeated; (iv) a Party or i ts  credit 
support provider is subject to a Benkmptcy Proceeding; or (v) a Party suffers a Material Adverss 
Change and fails to provide Adequate Assurances. 

22). Early Termination: Upon the occurrence and during the conlinuance of an Event or' 
Defaiih, 3s IO the Defaulring Party, the othcr Parry (the "Non-Defaulting Pany") may, in its sole 
discretion: (a) ~ccelerate  and Iiqiiidate Ihe Panie$ respt ivc abligations by esrablisliiny and 
notifying the Defaulting Party of an early termination date (which shall be no earlier than rhe date 
such writlen nodce is rcccived and no larer than nventy (20) days after the date ofsuch notice) on 
which this aiid any other agrement  between the Parties shall terrnioate ('Early Tenninarion Pale'); 
and/or (b) withhold any payrncnls duc to the ReTaulling Party until such Evrnt of Default i s  
cured; and/or (c) suspend performance of its obligations until 5uc.h Event of Default is cured. 
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23). Early Termination Payment: If an Early Termination Date is established, the Non- 
Defaulting Parry shall in good faith cnlculnte its Gains (Gains means an amount equal to the 
present value of thc economic benefit, if any, exclusive of Costs, to it resulzing from the 
termination of its obligations with rcspcct to a terminated transaction, determined in n 
commercially reasonablc manner) or Losses (Losses means an amount equal to the present value 
of the economic loss, if any, exclusive of Costs to it resulting from the termination of its 
obligarions with respect 10 a terminated transaction, determined in  a commercially reasonable 
manner), and Costs (Cos15 means any brokcrage rew, legal costs and expcnses. commissions and 
ocher transactional COSIS and expenses reasonably incurred cither by the Non-Defaulting Pwiy as 
a result of terminating any hedges or other risk management contracts andlor entering inro new 
arrangements in order to replace the early terminated transaction(s), resulring from the 
termination of this and any othcr oyreemcnt bctwcen the Pnrtics, aggregate such Gains or Losses, 
and Costs, and then notify the Dcfaulting Party o f  the net amount owed or owing, If' the Non- 
Defoulling Party% aggrcgate Losses and Costs exceed its aggregate Gains, the Dehuitiiig Pany 
shall, within rwo (2) Btisincss Days of its receipt of such notice pay the net amount to the Non- 
Defaulting Party, including interest a1 the Interest Raie from the Early Termination Date until 
paid. If the Non-Defaulring Party's aggregate Gains exceed its aggregate Lasses and Costs, if  any, 
resulting from such early termination, the Non-Defaulting Party shall pay the net amount to the 
Defaulting Party in accordance with Paragraph 17 hcreof. The Non-Defaulting Party shall 
determine its Gains or Losses, and Costs, as of the Early Tcrmination Date, or, if that is no\ 
possible, at the earliest date thereafter that is reasonably possible. 

24). Netting; if the Parties are required to pay any amount on the same day or in the same 
rnunth under thls or nny other Coal Agreement, then such amounts with respect to each Party may 
be aggTegatrd and the Parties may discharge their obligations to pay though netting, in which 
case the Party, if any, owing the greater aggregate amount may pay to the other Party rhc 
difference between the mounts owed. 

25).  (A) LIMITATION OF 1,LABJLITY: THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED M THIS 

ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES 
IS HEREM PROSIDED. SUCH EXPRESS REMET>Y OR MEASURE OF DAMAGES 

SIIAI-1. RE LIMITED .4S SET FORTN IN SUCH PROVlSiON AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUJTY ARE WAIVED. IF NO REMEDY 
OR MEASURE OF DAMAGES IS FXPRESSLY E-IEREW PROVIDED, THE OBLIGORS 
C,IABILI'TY SMALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH 
DIKECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY 
AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR M EQUITY ARE 
WAIVED NO WAIVER QF REMEDES OR DAM.4GES HEREM SHALL APPLY 'Kl 
CLAIMS OF ANT~CIPA'J'ORY REPUI>IATlON OR REMEDIES THEREOF PROVIDED 
FOR BY L A W  EXCEPT THAT NEITHER SELLER NOR BUYER SNALL BE LIABLE 
TO THE OTHER FOR CONSEQUENlIAL, INCTDENTAL, PUNITIVE, FXEMPLARY, 
SPECIAL OR INDIRECI' DAMAGES, LOST PROFITS, OR BUSbESS 
INTERRUPTION DAMAGES, WHETHER M EQUITY OR BY STATUTE, IN TORT, 
OR IN CQNI'RACT. UNDER ANY MDEMNITY PROVISION OR OTHERWlSE. IT IS 
THE INTENT OF 'THE PARTIES THAT THE LJMITATJONS HEREIN IMPOSED ON 
REMEDIES AND ThE MEASURE OF DAMAGES BE WITI-TOUT REGARD TO TIIE 
CAUSE OR CAUSES RELATED THEWETO, II\ICLUDTNG, WITHOUT LIMZTATION, 

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 

SHrZLL BE THE SOLE ASD EXCLUSIVE REMEDY. THE OBLIGOR'S LIABILITY 



P.O8/12 
Case No. 2007-526 

KyPSC-DR-Hearing40 I 
Attachment A 

THE NEGLIGEiNCE OF ANY PARTY, W I X H E R  SUClf NEGLIGENCE BE SOLE. 
JOnvT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO THE E?X"T ANY 
DAMAGES REQUIRED TO BE PAD HEREUNDER ARE LIQUIDATED, ' ria 
PARTES ACKNOWLEDGE ?BAT THE DAMAGES ARE DIFFICULT OR 
IMPOSSIBLE TO DETERMINE, OTI-IFRWISE OBTAMING AN ADEQUATE 
REMEDY IS INCONVENIENT AND THE LIQUIDATED DAh4AGES CONSTITUTE A 
REASONABLE APPROXIMATION OF THE HARM OR LOSS, 

(B) Duty to Mitigate: Each Party agrees that i t  has a duty to mitigate damages and 
covenants that it will use commercially reasonable cfforts to minimize any damages i t  may 
incirr as a result of the other Party's perjbrmancc or non-performance of this Agreement 
except fh3t neither Party shall be required to enter into a replacement transaction as provided 
under this Agreement. 

26). ' T i W  Risk of Loss: Seller warrants sood title lo all Coal delivered hereunder, free and 
clear of all cloims and encumbrance. Title and risk of loss shall pass to the Buyer upon delivcry 
al  the Dcljvcry Point. Seller and Buyer shall each indemnify, defend and hold harmless !he other 
Party from any claims arising from failure of title or loss of  the Coal or otherwise while title 10 
and risk of loss of the Coal i s  vested in the indemnifying Party, 

27). Assignment; Neither party shall assign this Agrcemenl without the prior written consent 
of  rhc other party, which consent shall not be unseasonably withheld or delayed. Notwithstending 
the foregoing, either parry may, without the need to consent from the other party. (a) bansftr. sell, 
pledge. encumber, or assign This Agreement or the accounts, rcve.nuts OJ procccds hereof in 
connection with any financing or orhcr financial arraugernents (without relieving itself from 
liability hereunder); @) transfer or assign this Agreement 10 sn Affiliatc of at least equal 
cteditworthincss to such party or (c) transfer or assign this Agreement to any person or entity of 
at least equal creditworthiness succeeding to all or substentially all of thc assets of such party; 
pr*a~*irlrrl however, that in each such case any such assignee or mnsleree shall agree in sfriiirtg to 
be bound by terms and conditions hereof. "AffiliatC' means, with respect to any person. any other 
person (other than an individual) that directly or indirectly, through one or more iruermedinries, 
c o ~ i ~ ) l s  or IS connolled by, or i s  under common control with, such person. FOT this purpose, 
'bnfrol'rneans the direel or indirect ownership of 50% or niore of the outstanding capital siock or 
O ~ ~ C J  equity interests having ordinary voting power. 

28). Entire Agreement: This Agreement i s  the final and cntirc agermcnt  between the, parties. 
No modification or amendment o f  this agrwmenl shall be effective or binding unless sct forth in 
wvridng signcd by both parties. 

23). 
any other breach. 

No Waiver; Waiver of any breach of the Agreement shall not be construed as a waiver of 

30). Governing Law: This Agreement shall be construed in accordancc with and gaverncd by 
rhe laws of the. State of New York, including without limitation the Uniform Commercial Code, 
without giving effect IO thc doctrine orconflict o f  laws and any dispurc or claim arising hcreu;>dcr 
shall be litigated in the United States District Courts located inin the cities of Chcinnati, Ohio, 
Newark, New Jersey, New York, New York or Wilmington, belaware, but in rhc event that 
the Parties dcrenninc in good faith that jurisdiction does not lay with such C O U ~ S  or that such 
couns rcfuse 10 rxercisc jurisdiction or venue ovcr rhe Parties or any claims made pursuant to rhis 
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Ageemcnl, then the Parties agree to submit to the exclusive jun’sdiction of the state courts in 
those cities 

3 1). Confidcntiality: Each party hereby acknowledges that this Agreement conmins 
confidential information that may place such a pony at a competitive disadvantage if disclosed to 
the public. Therefore, the terms o f  this Agreement shall bc presevcd as confidential by the 
parties, except to thc extent disclosure may be rcquired by law. regulation or judicial or 
adminisrrative order, and the parties shall  employ reasonable means to rffxruatc sucli 
confidentiality. Nohvithstanding anything to the conaary set forth herein, the obligations of 
confidentiality contained herein shall not apply to b e  federal tax structure or federal tax treatment 
of [he Proposcd Transaciion. and each party hereto (and any of its Representatives) msy disclose 
to any and all persons, without limitation of any kind, the federal tan structure and fcdersl tax 
trcatment of the Proposed Transaction. The prcceding scntence is intended 10 cmse the Proposed 
Titansaclion not to be treated as having been off‘cred under conditions of confidcntiality for 
purposes of Section 1 .GO I 1 -4(b)(3) (or any successor provision) of the United States Treasury 
Regulations promulgntcd under Section GO1 1 of the United Statcs Internal Revenue Code of 
1986, Q S  amended. and shall be construed in a manner consistent w i i h  such purpose. 

32). Notices: Notices under this ALTeement shall be given in writing via Facsimile or by letter 
a1 the address shown on thc first page of this Agreement and shall be effective when received. 
Notice by facsimile or hand drli\wy shall be deemed to have been rcceived by the close of the 
Busincss Da.y on which it was uonsinitted or hand delivered. 

33).  Limiintion on warranty: Except as expressly set forth herein, Seller expressly disclaims 
any othcr representations or wamnties: written or oral. cxpress OJ implied, including 
rncrchantnbility, or fitness for any particular purpose, 

34). 
marketing. and scheduling personnel without any further noticc. 

Rccording: Each Parry hereby conscnrs to recording of conversations of its Irading, 

35). ‘ h e  Parties a g c e  to work toward finalizing a Master Coal Agreemen\. 

36). Forward Contract: The Parties a g e c  that this transaction constitures a ‘Tonvard contncl‘ 
and that the Parties shall be”hvsrd contrac\ merchaiitd’within tlrc meaning of the United States 
Bankruptcy Code. 

37). Setsffi Any amount payable to onc Party (the “Payce”) by the other Pany, (the ”Paycr”) 
under Paragraph 23, in circumsrances wliere there is a Defaulting Party in the case where an 
Event of Default undcr Paragraph 2 1 has occurred, will, at the option of the Party Other than the 
Defaulting Party (the ‘Won-Dcfiiulting P 8 q ” )  (and without prior notice to thc Dcl’aulting Pany), 
be reduced by i ts  set-off against any amount(s) (the “Other Agreement Ainount”) payable 
(whether a i  such time or in the future or upon the occurrence of a contingency) by the Payee to 
thc P3yKr (irrzspcctivc of  the currency, place of’ paymenl or booking office of tJie obligarion) 
under any olhrr sgreerncnr(s) betwen the Payee and the Payer or insnument(s) or undcrtaking(s) 
issued or esecuted by one Party to, or in favor of, the other Party (and rhc Otlxr Agrrcrnenr 
Amount will bc discharged promyrly and in all msyccts 10 the extent it i s  so sct-ofr). The Non- 
Defadting Party will give notice to the other Pnny o f  any set-off affected under this Paragraph 
37. If an obligation is unasccrtained, the Non-Defaulting P3rty may in good faiih estimate that 
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abliption and setsff in respect of the estimate, subject to the relevant Party accounting to the 
other Party when the obligation is ascertaincd. Nothing in this Paragraph 37 shall be effective to 
create o charge or other secuity interest. This Paragraph 37 shall be without prejudice and in 
addition IO any right of set-off, combination or accounts, lien o~ other right 10 which any Parry is 
at any t h e  otherwise entitled (whether by operation of law, contract or othenvise). 

38). T-: Seller is linble for and shall pay, or cwse to be paid, or tcimbiusc Buyer if Buym 
has paid. al l  taxes applicable to rhis transaction arising prior to the Delivcry Point, including any 
taxes imposed or collected by a taxing authority with jurisdiction over Seller. If' Buyer is required 
to remit such tax, tkc amount shall be deducted From any sums duc to Seller. Seller shall 
indemnify, defend and hold harmless Buyer ftom any claiins for such taxes. Buyer is liable for 
and shall pay, cause to bc paid, or reimbursc Seller if Seller has paid, all taxcs applicable to this 
rransaction arising at and, from the Delivery Point, including any taxes imposed or collccted by a 
taxing authority with jurisdiction over Buyer. 'Buyer shall indemnify defend and hold harmless 
Seller from any claims for such taxes. Either Party, upon written request of the other. shall 
provide ZI certificate of exernplion or other reasonably satisfactory evidence of exemption if either 
Parry is exempt from taxes, and shall use reasonable efforts to obtain and cooperate with 
obtnining any exemption from or reduction of  sny tax, Each Party shall use reasonable effons to 
administer this Ab'i-eemcnt and implement the provisions in accordance with the intent IO 
minimize taxes. 

39). Compliance with Laws: Buycr and Seller spec lo comply with all federal, slate, and 
local Io\vs, orders. ntles. regulations, and ordinances which are applicable 10 Buyer's or Seller3 
perfomiance of its respective obligations undcr this Agreement. 

40). 
shall apply to all notices and communications made pursuant to the Agreement. 

'WMrneans tlie American Society for Testing and Materials. 

Definitions: The following definitions and any terms defined internally in this Agreement 

"Arm(isis Persoti ') means the mutually acceptable independent commerciel laboratory assigne-d 
pe.rsonne1 who will perfoim, or cause to be performed, analysis of the Coal in accordance with 
ASTM standards for Go31 

''Bwimss Day'' means a day on which Federal Reserve member banks in New York City are 
open for business between 8:OO a.m. and 5:OO p.m, local time for each Party's principal place of 
business, 

*'htercst Rare'' means, for any date, the Federal Funds Effective Rate as from time to time 
in. effect; pro.vided. rhe Interest Rate shall ncver exceed the mnximum lawful rate perrnittcd hy 
applicablc law. 'Federal Funds Effective Rat5 shall mean, for \he relevanl determination date the 
I W ~  opposite tlie caption "kderal Futrds (Effective)' as set forth in the weekly statistical rclase 
designotcd 5s 13.15 (5 19)! or any succcssor publicarion, published by the Board of Governors of 
the Federal Reserve System. 

Rjection Uhiir3' ineons the qirality characteristics for thc Coal pursuant to a trsnsaction ES 
specified i n  this Agrcement that give rise to n rejection right of Buyer pursuant to Paragraph ( 1  3) 

"5itnrptiirg Pet..voa " shall be the mutually occeptnblc independent commercial laboratory selected 
by Buyer and Seller Ibr sampling and analysis purposes. 
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'YpL.ciJcuriuiif means the quality characteristics for the Coal subject to a transaciian on an 'is 
received'basis, using ASTM standards, specified in this Agreement, 

'Trmsporler" means the e.ntity or entities, if any, transporting the Coal on behalf of Scller to and 
at the Delivery Point or on behalfof Buyer or Buyer's designee from the Delivery Point, 

THE PARTIES, BY THEIR AUTHORIZED AGENTS, HEREBY EXECUTE THIS COAL 
SUPPLY AGREEMENT MWTCH SHALL BE EFFECTIVE ON THE DATE FBST ABOVE 

THIS AGREEMENT SMALL COflSTITUTE ACCEPTANCE, 

THE CINCINFATI GAS & ELECTRIC 
C0IWPA.W & TRADE LLC 

wwrrm. FAILURE TO OBJECT WITHIN T I ~ R E E  (3) BUSINESS DAYS OF RECEIPT OF 

PSEC ENERGY RESOURCES 

\ @OH& - 
7-- - ..̂ . "'> /[ (3 .( .*-- ' 

-%. 

By: . ->y-.y- '\>.%A - ?A'.. , . 

'*---J Robert 0. Bocock ,:-----T 
'TITLE: $-:.':.)" i6;\ i t : ?  l?2y 

- 
:..j 

DATE: : t-'j,,$ i.ric. ;G: -- 
!. I 

9zz L O O ' J ! ~  
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Schedule I 
Standard to Confirmatioh: Specifications 

NYMEX OTC Product Specifications 

The Coal delivered hereunder shall conform to the following Specifications on an “BS 

received” basis: 

Snerification Shipment 
Typical Quality 
lBnrge I Unit Train) 

BTWLR 12,000 IB”1-u 
MOISTURE 10.00 ?4 
ASH 13.50 % 
SULFUR 1.00 % 
SULFUR DIOXIDE (SO:) n/a IbiMMBTU 
VOLATILE 30.00 ?’o 

Size (2” x 0”): 

-- Fines f ”?  by wgt) 
Passing %‘I screen 

-- Tap sire (inches)” , , I ’  

4 55.00 % 

GRIN1[3ABII-ITY (HGI) 41 

Shipment 
Rejection Limits 
mawe / Unit Train1 

e 11,750 Blru 
> 10.00 % 
> 13.50 94 
> 1.05 ?‘a 
2 nh Ib.lMMBTU 
30.00 % 

> d a  ’’ 

55.00 ”/o 

< 38 

ASH FUSION TEMPERATURE ( O F )  IASTbf DL857) 

REDUCWG ATMOSPHERE 
initial Dcfonnntian n/a min. nla 
Sofiening (H=W) n/a min. d o  
SoFtcning (H=%W) nla min. d a  

nla min. da Fluid c___- 

+ ~ l l  the Cool will bc such size that it w i l l  pass rlvough a screen having square perforations three 
( 3 )  inches in diameter, but shall no1 contain more than 55 percenr (55,O”h) by weight of Coal that 
will pass through n scrttcn having square pmforations one-qunrter (%) of an inch in diametcr. 

Note: A S  used hwtin > mrans greater than and < means less than. 

- Deliveiv Poi11.r; The delivery point will be F.O.B. barge at a delivery facility on the Ohio 

River betwccn milcpost 306 and 3 17 or on the Big Sandy River. 

TDTRL P. 12 
LZZ LOOL’!:, 
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Goal Buyer; goal Seller: - CoudterDattv Name 
The Union Light, Heat and Power 
Company 
139 B. Fourth Street EA606 

COALSALES, LLC 

701 Market St 

C i n c W ,  Ohio 45202 St. Louis, MO 63101-1826 
Attn: Kim Lubrecht 
Td, 513-419-5302 
F8X. 513-419-5840 
Ref%: Hc /OL/sIE 

Attn: Creston Ragan 
Tel, 314-342-7765 
Fax. 314-32-7529 
Ref t:  

Cod S ~ ~ r d v  Aweemnt 

I). Commodity: Crushed, bituminous ining no synthetic fuels, Bubstantially ftest 
fi’omanyBxftansowmatsrialaaddebtfs,w ediate sizes to be added or removed and 
otherwlsemeeting the Spwificadons of this Agreement (hereinafter ‘‘Coal” or UCommodity’’). 

2). 2“XO“ILB 12,1OOBtu, 5.O#SO2 

3). 
provided for herein 

4). Quantity (in tons): 

Term: January I,  2006 through and including Deoember 3 1,2008, unlm tenninafd as 

2006 700,000 
2007 700,000 
2008 300,000 

Seller and Tyrone Synfuel LP (“l\Yrcm”) wU1 enter ink, a Coal Supply Agreement 
( T y m c  Agreement). Quanflty shall be ratable throughout ea& calendar year ofthe tsnm of this 
Agreement ’Ipm and Seller may en* into purchacltt ordm($) pureuant to whloh T p n e  will 
purchase coal &om Seller that would o o l d s e  be pumhased by Buyer pursuant to thjs Agrement 
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6). Nomination Period 

7). sance(s): 
2006 -2007 approved Souws: 

Mincx 
Mine Operating Co.: 
Mine State: 
Mine County: 
Delivery Point: 

Mine: 
Mine Operating Co.: 
Mino State: 
Mine County: 
Delivery Point: 

Mine: 
Mine Operating Co.: 

Monthly 

Arclar (surface and underground mines) 
h l e r  coal Company L.L.C. 
Iliinois 
Saline and/or Gallatin 
M.P. 858.3 on the Ohio Rivex- Power Dock or 
M.P. 871 3 on the Ohio River- Caseyville 

Dodge Hill 
Dodge Hill Coal Company L.L.C. 
rCentUCb.y 
Union 
M.P. 870.1 on the Ohio River- Dekoven or 
M.P. 8713 on !he Ohio River- Caseyville 

Highland 
Highland Operating Company 

2 
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Mine Swe: 
Mine County: 
DdfiVCry Point 

Mine: 
Mine Operating Co.: 
Mine State: 
Mine County: 
Delivery Point: 

Mine: 
Mine Operating Co.: 
Mine Staw 
Mine County: 
Delivery Point: 

2008 Approved Sources: 

Mine; 
Mine Operating 120,: 
Mine State: 
Mjnc County: 
Delivery Point: 

Mine: 
Mine Operaling Co.: 
Mine State: 
Mjne County: 
Delivery Point: 

Kentucky 
Hendsrson/union 
M,P. 842.9 on the Ohio River- Uniontown 

Somerville 
Blnrck Beauty Coal Company 
h d h a  
Gibson 
M.P. 784.0 on the Ohio Rives Evansvjlle 
Terminal 

Dyson Crsek 
Ohio County Coal 
Kentucky 
Webster 
M.P. 871 3 on the Ohio Rive;- Caseyville 

Arclar (surface and underground mines) 
Aroh Coal Company L.L.C. 
Iiliiois 
MinetwVorOallatin 
M.P. 858.3 on the Ohio River- Power Dock or 
M,P. 871 3 on the Ohio River- CaseyVilIe 

Dyson Creek 
Ohio County Coal 
b t u o k y  
Webster 
M.P. 871.3 on the Ohio River- CaseyVtlle 

This Agreement Is mkjeot to Buyor mndw;tinlp; ti tsn (10) barge test burn of each 
appr0vedsowce-s with ths oXcBr(tjp11 of Arcizlr 
dstennines that a Source is rmaccepfable toBuyw 
Soume shall be removed fkam the Approved Sowcp(s). Seller tibalt no2 supply coal toBuyer 
pursuant to this Agreement koxn any other source unless Buyer shall give its prior w-iitbn 
conseat, which shall not be unreasonably Pvlthheld. 

8). 
Section 7 above. 

9). 

Delivesy Poinfii: F.O.B. barge @the mile post for the appropriate Some refaend in 

Coniract Price: Prices below are dollars pet ton f.0.b. barge at Delivery Pomt. Price shall 
indude all taxes, fees and proper charges, and shafl be subject to quality adjustments RS 
provided for In Seotion 12 hereln. Prices, however, are not inclusfve of harbor switobing 
and B d n g  charges which shall be the respsnsibility &Buyer. 

a m  
2006 $37.50 - 
2007 $38.44 - 
2008 $39.40 "-- 

3 
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(mer wu1 be kept whole on rhe ~ p o r t a t i o l l  d@ken.tial based on the 
wanspoplalon rate out of Power Doc& 

10). 

Buqpsr rnay rejaot any Sblprnm MinS, outside of rho afixementioned Kejectlon Speoififications, 
shipnents tbar may aause W m &  problem or shipmemts, that am contaminated with foreign 
matsrials with wri#bn nbtifioatbn 10 !Seller. Buyer shall mtwn Coal to Seller at Seller's cost. 
Seller shall make reasonable efforts M rcplacx the rejected Coal no later than the last calendar day 
of the delivery month. 

11). Sampling and Analysis: Seller shall sample and analyze Commodity at Delivery Point at itS 
expense, h p l i o g  shall be carried out falIowing the American Society of Testing and Materials 
(MTM) standard, as set forth in ASTM standard D22.34 (Type 5 condition C, Part-Stream Cut). 
&dy& Is to be witb applioable ASTM standards, Such analysis abalt be 
final and Undhg payment. Seller shall provide analyds t~ Buyer withim 48 
horn of hding barge except for weekmds w ho l i i s  in which analysis 
will bs provldsd by rhs swnd business day ?3er&dk?'. 

Seller shall maks available sample splits and a report of each sample's quality for Buyer upon 
request, Buyer, at its expense, may makG anangaments to pick up samples. Sellar shalt retab, 
for a period of 60 days ffom the Ioadia@: date, sample Spub taken in accordance wlih the 
pm*sions of this Agreement far use by Buyet and the ihdepearden2 Sabratory speoified below. 

In the event of a disagreement over Commodity analysis and upon Buyer and Seller mlwthg a 
mutually amed upon independent laboratow, Seller shall pmvide sampIe splits to the 
indepmdmt laboratory for analysis. Such andysis shall bt accepted 89 tho quality of Commodity 
received. "he cost of tho independent analysis shall be equally shared between Buyer and Saller. 

Specifications: Per Attached Sohedule 1 (Standard) 

12). Adjustments: 

(a) Quality Adjustments: 

BTU pyemfum/PenaIty Price Adjustment: 
$ h n  = OMWftblr Weighted Average Actual B t d b  - Monthly Weighted Average 
Guaranteed BMb) x Confract Price /Month@ Weighted Avaap Guaranteed BWb. 

SO2 PremiWenalty Mcs Adjustment: 

The contracted SO2 content shall be 5.0 Ibs. SO2 per million Btu on 8 monthly weighted 
average basis. SO2 Price adjustments shall not apply until the monthly weighted average 
SO2 falls outside the deadband of4.80 Ibs. SO2 and 5.20 Ibs. 502. 

For purposes ofthis Agreement, a Ib. of SO2 shall equal dR S% x 20.000 

Should the monthly wdghttxl average SO2 vf tbe Commodity fall outside th0 deadband, 
the Contract Price will be adjusted, on a month& basis, br, reflect actual SO2 value 
received acoording to the following formula: 

AR Bmb. 

4 
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$/ton =I ((5.0 Ibs SO2/mmbtu - Monthly WeigMed Average Actual lbs. SozJnmtbu) x 
Month& Weighted Average Actual BMb) x ((Spot Price of SO2 Emission Allowances x 
.OS) +$85) / 1,000,000 

Where: Spot price ofSO2 Emission Allowances for any given delivery month means the 
3 days avemge SO2 Riw of allowances expressed in dollars per ton of SO2 in the table 
entitled 'Daily Market Asscmms, SO2 Allowances, PrIce for anent vintage year" 
published in Bnargy Arlgas Ak Daily, or Its succsssor publioedon, as published on dm 3"', 
4* arid Sh businw days ofthe subsequent month (e.g, spot price for allowances for 
January 2006 would be calculated by using an average ofthe daily market assessment 
price forthe 2006 vintage year published in Energy ,4rgus Air Daily on Febnrary 3d, 6' 
and p )  

Ash Premiumlpanalty Price Adjustment: 
$/ton = (Monthly Weighted Average Guaranteed Ash % - Monthly Weighted Average 
Actual Ash %) x $0.50 

For illusIratke purposes, should the Monthly Weighted Avemg8 Actual Ash % equal 
9.0% in 8 given month, zhe ash premium for the month would be $.50/ton calculated as 

Price adjustments shall be made to the nearest $0,001 and calculated on a monthly 
weighted average, 

(b) Price Adjustment for Changes in Law: Buyer and Seller agree that if any federal, 
state, or local governmental authority, subsequent to Janumy 14y 2005, (a) enacts, promulgates or 
otherwise makes effective any new statute ordinance, regnlation or d e ,  inoluding, but not limited 
to, any tax mandate, or (b) amends, modifies, or changes fn any way the taxt, intqmtation or 
application of any exlstiag statute, ordinance, regulation or rule including, but not limited to, any 
tsx mandate rdarive to Seller's performance of this Agresment (0oUectively re- to heroin as 
'%hang0 in Laws" (but in either case not hcluding any statute, ordinance, reguI&a, rule, or 
other governmental mandate existing as of January 14,2005 that has a scheduled modifidon or 
bemination dab), and if such Change In Laws directly or indirectly increase@) or deareases 
Seller's cost of performance of this Agreement then the cment selling price shall be adjusted 
upward or downward by the amount of such o h m g  on the effeotive date such change occurs. 
Buyer shall have the right to audit SeUofs bodes and records to determine the amount of any 
upward or dowiward price adjustment undsr this seotion. 

(c) Price Adjustment fbr Escalation: The Base Price shall be a(iust-ed according to the 
price adjustment provisions in this Agreement (rounded to the nearest hundredth) and shall be 
referred to herein as the "Adjusted Base Price:' 

The Base Price per ton shall be increased or d e c d  for cwh percentage point of change, or 
proportfonatery for fhctional parts of a percentage point ofchange, to teflect cbnga jn the 
followhg indices. The Base Price will be allocared pat the index wsightsdetaifed below. Changes 
shall becomeefktive quarterly as of January I, April I,  July 1, and Octolw 1 of each year, 
beghlng April 1 2006, and shall be based upon the preliminary indices for Novembu; 

fOllawS: [(lO.P! W A G  - 9.0% MWAA) * $.SO]. 

5 
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I 

February, May and August, respectively. The index base and bas0 amounts shall be the 
following: 

C P I O  
(BLS Series Id cuurOOOOsaO) 

PPI Industrial Cornmodides 

(BLS Series Id v(rpu03t15m05) 

#2 Diesel Fuel* 
(BLS Series ID wpu057303) 

steel @LS Series Id WPU1026) 

Prime Rate*** 

-Less Fuel & fwr' 

GDP-PD** 

Index 
&&& 

35% 

20% 

3% 

n?! 
15% 

15% 

Index 
€&is3 

190.7 

156.5 

141.1 

160.0 

5 2 5  

109.100 

Preliminary J ~ ~ U R Y  2005 

Pmliminary January 2005 

Preliminary h m r y  2005 

Preliminmy January 2005 

Actual December 3 1 , 2004 

Final Q4 2004 

*US, Deparbnent of Labor, Bureau of J-abor Statistics, Not Seasonally Adjusted 

**U.S. Department of Commerce, Bureau o f h n o m i c  Analysis, Price Indexes for Gross 
Domestic Product, / Table 6 / S d l y  Adjusted 

**%he rate of interest as reported in the money ra$a section afthe Wall Strect Jmd on the 
fiftesnrh (159 day oftbe last month in the quarter prior to the apphb1e prbe a#ustment 
effeotive date or Bst business day thereafter - - as published on the subsequent business day. 

Bmbedded fiscala t m  
The impact of the quarterly escalations, on a net badq shall not impact the Base Price until b y  
exceed the ExnbedW Edation Dcadband design@ ia Table A oa a quarterly bwis. Any 
adjustment exceeding the 2% deadband shall bs shared ecplly by P ~ w .  Exhibit A illustratm a 
hypothetical example of m esoatation caloulation. 

Minimum Adiustments 
However, in no event shall the Adjusted Base prioe at any time be lower than the Base hh, by 
calendar year, as listed in paragraph 9 above. 

Qannge at Discontinuance of In dims 
Ifthe basis for any of the index numbtrs 1s changed, said index shall be adjusted to tab into 
account such changed MS. Ia the event any designated index is dioontinued or altered, becomes 
unavailable, or is no longer applicable, the Parties shall undersake to agree on a substitute index 
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or a s u b h t e  method of cost adjustment which most closely matohes the eoonomjc structure o f  
the discontinued or altered index. If the Parties fi41 to r w h  agrement on the substitute Index or 
mefhod within 90 days, then the substitute index or substitute method of aost adjustment shall be 
submitted to arbitration and resolved. 

Roundim 
The values to perfortTl the calculations shall be rounded to two decimal ptaces. 

13). Wejght Determination: The weight of each barge Shipment shall be determined by a 
composite of all trucks that were dumped directly into that particular barge using Seller's certified 
truck scales, or if not available, by draft survey taken at the Sbww at Seller's expense, or if 
neither of these are available by Buyer's unloaded wejghts at its destination. Seller assum Buyer 
that all mal transferred from truck to the bar& shall not at any tima touch the ground once the 
truck has been weighed. Buyer, upon request, reserves the right to view any and all truck weight 
tickets. Seller represents that its truck scales shall be oalibrated on at least a semiannual basis. 
Such weights shall be final and binding and shall govern for payment. 

General Terms and Conditiong 
14). Force Maieure: If a Parr/ is delayed in or mvented h m  performing, in whole or in 
pa& any of  its o&ations due b-acts of God, war, hots, civil insu&ction, tb;eats of vjolem, 
acts of the public enemy, trznorjsm, nuclear disasters, strlkes, lockouts, labor ehortages and 
disputes, disturbances or unrest, damage to mines or plws, inability tn procure supplies or 
qqujprnent, breakdown of equipment or facilities, fimq explosions, floods, river freeze-up, 
earlhquakeq inability to obtain permits or authorizations &om any governmental authority after 
prudent and timeIy submission and application for same, or unforeseen geologic conditions in 
coal seams not discernable by prudent engineering or other causes that are beyond the mesonab16 
control and without the fault or negligence of the Party affected or Party's coal supplier or resale 
customer thereby (such events being r e f e d  to herein as wForce Wjem"), and such P8rty $ves 
oral notice within 10 days and fUl details of the Force Majeure to the other Party within ninety 
(90) days after tho ocourrence of the event of Force Majeure (suck notice to be m ~ m d  In 
writing), then during the pendency of  such Fom Mqjeure but for no longer pwiod, fhe 
obligations of the Parties (other than obligations to make paymenis then due) shall bo suspended 
to tho extent required by the event. The Party affectOa by the Force Majeure shall remedy the 
Porn Majeure with all reasonable djspatoh and win keep tbe othw Party advised as to the 
continuance ofthe Force MBjewe event; provided hwevor, that tbis provLion shall not require 
Seller to deliver, or Buyer to rewive, the Commodity at points other than the Delivery Point for 
the authorized Source including allowable substitutions under the Transdon. A ohange in 
market conditions including the ability of Seller to sell Commodity at a higher price, or Buyer or 
Buyer's customer to buy cormnodity at a lower prlce, whether or not fomeable shall not be 
considered a Forw Majeure event, Tf an event of complete or partial Force Majew prsists for a 
oonthuou6 perfod of sh3.y (60) days, then the Parly not cldrning Force Majeure ahat] haw the 
option, upon three (3) days' prior wrftten notice, to tertnlnate this transaction to the extent 
affeded and the associated oblitions of the Parties (other than payment obligations for prior 
performance thereunder). In the event of a IFm Majeure, dB%xy of tfla atfitPted Quantity of 
Cdmmodity shall not be made up except by mmaI a&#mnt af tbe Buyer and StlIor~ If Ssflsr 
claims Force Najeure, and is unable to meet all of ita saks obligations wuier lhis Agreement md 
any other of its Commodity sates agesmnts involving Commodity o f  8 similar type and quala 
as the Commodity hrn the aEfeoted Sou- or if Buyer claims Force A/Iajeure and is unable to 
meet ail of its purc11ase obligations under this Agreement and any other af its Commodity 
purchase agreements involving Commodity of a similar type and quality as the Commodity, then 
any reductions in Seller% deliveries or Buyer's purchases (as applicable) shall. be allocated on a 
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pro rata basis among the affected tramction(s) and such other Commodity supply or purchase 
agreements involving Commodity of the same and quality as the Commodity, to the extent 
oontractually permitted by such transaCtion(s) and agreement@). An event of Force m e m e  
affecting the Arclar Mining Complex shall be deemed an event of Force NIrijewe affecting Seller. 
An event of Force Majeure affecting the East Bend Station sMI be deemed an event of Force 
Mqjuere affecting Buyer. 

15). 
Fegulatioa is promulgated which becomes effective during tho term oftfiis Agreement, that would 
not have been reasonably known as of the effective date of this agreement, Buyer and Seller &all 
first make all reasonable efforts to change its operations or equipment in order to continue 
utilizing the m i m u m  amount ofcoal meeting the existjng coal qualfty specifications undertbe 
Agrcernent lfafter all such reasonable efforts ham been made Buyer cannot continue to utilim 
all of the coat to be delivered hereunder, Buyer nay reduce coal shipments hereunder on a pro- 
rata basis with any/alj of Buyer’s contracts Utilizing sirnilat coal, notwitkstanding Section 1213). 

If as a result, Seller’s contract tonnage is reduced hereunder, then Buyer shall promptly notify 
Seller, in writing, ofthe new required coal quality specifications for m y  replacement tonnags 
SelIer shall consider and evaluate what steps can be reasonably taken to mest the new mal quality 
specifications, Buyer and Seller agree to negotiate in good faith towards a new agreement or an 
amendment of this Agreement based on such environmental changes in law, 

occurrence of unforeseen events rendering performance o f  this Agreement uneconomical for 
Buyer, shall not constitute a new environmental law or regulation 

16). Damages: (a) Unless excused by Force MaJeure, or gUyez’s failure to perfim, and in the 
event that Seller deliver6 80% or mom of the Quantity of Commodity to be delivered in any 
calendar month during the Term of this Agreement pursuant to the Deliwry Soheduie, for barge 
deliveries, or two (2) days o f  shipments for truck deliveries, or one (1) train shipment, whichever 
is applioable, thon Seller shall have thMy (30) days to make-up the shortfall o f  tons of Coal Sellw 
failed to deliver in given month (“Make-up Tons”) without penalty to Seller. Any shipments in 
any month shall be deemed to be Make-up Tons until all deficiencies from any previous months, 
if appliwble, are satisfied. Unless excused by Force Majeure, or Buyer’s failure to perform, if 
Seller delivers less than (i) 8Wo of the Quantity of Commodity to be delivered hereunder 
pursuant to the Delivery Schedule plus (E> the cumulative hbke-7Jp Tons then, Buyer and Seller 
shall enter into “good faith” negotiations to determine a matually agreeable make-up sohedula. If 
after 15 days, a mutually agreeable make-up scheduIe has failed to be agreed upon, then Seller 
shall pay to the Buyer for each ton of tho deficiency an amount equal to the positive differencey if 
any, incwed by Buycr as a result of taking delivery of substitute coal at a location OthW than the 
Delivery Pofnt between the replacement pice paid less the then cunent Contract ptlcs or, absent 
such a purchase, the market price for such Quantity of Commodity FOB the Delivery Po% as 
determined by Buyer m a commercially reasouabla manner less the then current Contra@. Rice. 
It k4 tntpr&stj, agreed that Buyer shall not be required to e.nfor into 

eni Prh,  For ths pucposes of thi 
Conrmcdity d J v d  ar month that hes barn reJsatea 
section 10 hereof shall not be considered to have been shipped. 

(b) Unless excused by Force Majeure or the Seller‘s failure to perform, if Buyer fails to 
accept 80% OT more ofthe Quantity of Commodity to be received in any calendar month durlng 
the Term of this Agreement pun;uant to tbs Delivery Schedule for barge deliveries, or two (2) 

Enviroamental Law Pow Majeure: If any new environmental law is enaded or new 

Changes in market conditions, commercial frustration, conuneroial impracticability or the 
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days of shipments for truck deliveries, or one (I) train shipment, whichever is applicable, then 
Buyer shall have thirty (30) days ro make-up the shortfall of tons of commodity Buyer faled to 
accept delivary in a given month (“hkkel.Jp Ton$’) without penalty to Buyer. Any shipments in 
any month shall be deemed to be Make-up Tons until all deficialrcies from any previous months, 
if applicable, are satisfied. If Buyer wqts Iw than (i) 80% of the Quantity of Commodity io be 
received hereunder pursuant to the Delivery Schedule plus (ii) the cumulative Make-up Tons 
then, Seller and Buycr shall enter int~‘~good fslth” negotiations to determine a mutually 
EgreeabIe make-up schedule. If after 15 days, a mutually agreeable makeup schedule has failed 
to be agreed upon then, Buyer shall pay to the Seller for ea& ton of the defsiency an amount 
qaal to the positive difference, if any, obtained by subtracting the Market Sales Price tiom the 
then cunent Coritraot Price for the Deficiency. Warket: Sales Prim" means the price at which 
Seller, acting in a commmialiy reasonable manner, resells (ifat all) the Deficiency (plue 
additional Iransportation charges, if any, incurred by Seller as a teSdt ofdeliverirlg CommGdity to 
a location other than the Delivery Polnt) or, absent such resale, th8 market price for such Quantity 
of Commodity FOB the Delivery Polnt, as determined by Seller in a cornmcroiaIIy reasonable 
manner. It is axpresdy agreed that Seller shall not be required io  enter into areplacement 
transaction in order to determine the Sales Woe. For the purposes of thfs paragraph, any quentily 
of Commodity delivered in any calendar month that has becn rejecbd by Buyer in accordance 
with secrion 10 hereof shall not be considered to have been shipped. 

17). Paynmt Buyer shall self-invoice semi-monthly. Shipments during the first 
&rough the fifteenth of each month are payable ten (1 0) day6 a h  the end of the month at the 
Contract Price. Shipments made during: the sbrteenth through the end of each month are payable, 
with quality adjustments for all Shipments loaded during the mcntb, 25 days after the end o f  eaoh 
month. Buyer shall pay, by electronio transfer in immediately available United states h d s ,  the 
amount set forth on each invoice along with the necessary Information enabling reconciliation to 
the relevant Shipment io the applicable payment address below: 

Jhwm’s BjNiDn Address; 
139 B. Fourth Street, EA 502 
Cincinnati, OH 45201-0960 
Awl: Supervisor, Billing 

ot Address: 

Fa: (513)419-5790 

BankName: PNC Bank, N.A. 
Account Numbar: 1008971287 
ABA number: 043000096 

.Countmartv B illina & Payment Address: 

COALSALES, UX: 
70 1 Market St, 9’ St 
St.Louis,MO 63101-1826 

In the event of repcated late payments, Seller may provide Notice to Buyer that any future late 
d o ?  overdue payments shall accrue intern (at the prime rate of Interest for United States 
Dollar BS phblished from time to time during such period under the Section !Itled, ‘Money Rates” 
by the Wall Street Journal, plus two percent, but not to exceed the maximum applicable lawful 
interest rate (hereinaffer “Interest Raten) from the due date until p l d .  
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In the event Buyer‘s senior unsecured or corporate credit d n g  falls below investment grade 
(BBB- as defined by Standard & Poor’s or the equivalent as defined by other publio ratings 
agencies), Buyer shall be required to provide payment in cash three Business days In advance of 
loading. 

18). Bankruptcy: In the event either party (i) files a petition or otherwise Commences or 
acquiesces in a prowding under any bankruptcy, insolvenoy, reorganization or similar law, or 
has any such petition filed or commenced against it, (ii) makes an assignment or any general. 
arrangement for the benefit of cteditqrs, (iii) otherwise becomes bankrupt OT insolvent (however 
evidenced), or (iv) has a liquidator, admidstrator, receiver, trustee, consemtor or dmiiar official 
appointed with respect to it or any substantial portion of its prOP8@ or mehi, (cvl2eCtively, 
“Bankruptcy Proceedings”), then the other party may, at its o p ~ o n  and in its sole discredon 
anytime thereaffer upon written notice, biminate this agreement in whole or in part only in the 
CVW the bankruptq is not removed or dismissed within thirty (30) days. 

19). An Event of Default CEvent of Default?’) wjth respect to a Paxty (the “x3Bfaulting Party”) 
shall mean: (i) the failure of the Defaulting Party to pay when due any requfred payment and 
such failure is not remedied within fourteen (14) Business Days after written notic6 (it) the 
failwe of the Refaulting Pa@ EO comply with its other material obligations under this Agreement 
snd such failure is not remedied within fourteen (14) Business Days after f i t t en  notice; 05) a 
Party or its credit support provider is subjeot to a Bmkruptcy Proceeding; or (iv) a Party subrs B 
M a l  Adverse Change and fails io provide Adequate Assurances. 

20). Maferial Adverse Change A Matehl Adverse Change occurs with respect to the Buyer if 
(i) there is any material ohange in the condition (financial or otherwise), net worth, assets, 
properties or operations, or in eoonomb conditions, which, taken as a whole, can reasonably b% 
anticipated to impalr the ability of the Buyer to fulfill its obligations; or (ii) there is reasonable 
grounds to believe that the cditwotthiness of the Buyer has become unsatisfaotory or its abiIity 
to Worn under this Agrmcnt has been materially impaired. Seller shall have the right to 
deliver a wimn demand to Buyer (Posting Party) reqoidng Adequate Asmrance of Buyer’s 
ability to perform all of its obligations under this Agreement. Buyer shall deliver such Adequate 
Assurance (as defined below), in a form reasonably acoqptable to Seller. 

The amount of Adequate Assurance shall be equivalent ta sixty (60) Days ofaccounts receivable 
(as & k e d  by the Contract Price muldplied by the Contmt Quanti@ for a two-month period) 
plus 180 days replacement sale of coal (as defined by the dl&rence between the current market 
price and the Agreement price for a six month period detmined on a net or sebff basis. This 
portion of the Adequaba Assurancs shall only have to be posted when the Agreement price is 
higher than the market prfce). The Adequate Assurance shall remain intact until Buyer’s 
creditworthiness is restored to a bvel ofcreditworthiness equal to or better than that h effwt on 
the date of this Agreement or the Awment  1s terminated and the Buyer’s obligations under the 
Agreement Imve been discharged. 

Until Buyer delivers such Adequate Assurance to Seller, Seller shall have the right, without 
limiting any other rights that may be available to Selfer, to dsfer or eliminate shipments due to 
Buyer or require payment three business days in advance of loading. 

A Material Adverse Change occurs with respect to the Seller if ( i )  there is any naterial change in 
the condition (fmancial or otherwise), net worth, assets, properties or operations, or in economic 
conditions, which, taken as a whole, oat reasonably be anticipated to impair the ability o f  the 
Seller to fulfill its obligations; or (fi) there is reasonable ground8 to believe that the 
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oreditworthjness of the Seller has become unsatisEactory or its ability to perform under this 
Agreement has been materially impaired, and for (i) or (ii) to become effective, the Seller also has 
material, unexcused reductions in shipments f b m  the agreed upon shipment schedule. 

The amount of Adequate Assurance shall be equivalent to 180 days replacement cost of coal {as 
defined by !hc differaace between the current market price and the Agreement price for a six 
month psn'od determined on a net or setoff basis), and shall be pvided only when the market 
price is higher than h a  Agreement price, The Adequate Assurance sball remain intact until 
Seller's oreditworthiness is restored to a level of creditworthinsss equal to or beitex than that io 
effeot on the date this seotion was made part ofthe Agreement, the shipment schedule is cured or 
the A p m e n t  is m'nated and the Seller's obligations under the Agteement have been 
disobarged. 

Until Seller delivers such Adequate Assurance to Buyer, Buyer shall have the right, without 
limiting any other dghts that may be avaifable to Buyer, to defer ot eljminate shipments due from 
Sslier. 

"Adequate Assurances" for the Posting Party shall mean collateral in the form of cash, Letter($) 
of Credit, or other secwity reasonably acceptable to the Requesting Party. Letter(s) of  Credit 
meane one or more Irrevocable, transferable stsndby irrtlers of oredit issued by a U.S. commnercial 
bank or a foreign bank with a U.S. branch with such bank having a d i t  rating of at least A- 
from S H  or # fkom Mwdy'g, in a form reasonably acceptable to the Requesting Party in whose 
favor the letter of credit is issued. Costs of a Lettsr of credit shall be borne by the Posting Party. 

21). Netting If the Parties are requlred to pay any amount on the same day or in the same month 
under this Agreement, then such amounts with remect to each Party may be aggf8gated and the 
Parties may discharge their obligations to pay through ne#ing, in which case the P W ,  if my, 
owing the greater aggregate amount may pay to the other Party the dif%rence between the 
amounts owed. 

" 

22). Limitation of Liability: No waiver of remedies or damages herein shall apply to cIdrns 
of anticiPat0r)r repudiation or remedies thereof provided €or by law except that: neither Seller nor 
Buyer shall be liable to the other for consequential, incidental, pun%ve, exempIary, special M 
indjrect damages, lost profits, or business intemption damages, wh8ther in equity or by Statuw, in 
to$ or in oontracg under any indemnity provision or otherwise. 

23). Title/ Rjsk ofhss: Seller warrants good title to all Commodity delivered hereunder, free 
and clear of all claims and encumbrance. Tide and risk of loss shall pass to the Buyer upon 
delivery at the Delivery Point. 

24). Assignment: Neither party shall assign thh A p m e n t  without ths prior Wrjtten consent 
of the other, which consent may not be unreasonably withhdd or delayed. Nohvltbstanding the 
fwegoing, either party may, without the need to cansent from the othw party (and without 
xelievbg itself fiom liability hereunder), (a) Saosfer, 3811, pledge, encumber, or assign this 
Agreement or the aomnts, mvmuea or proceeds hereof in connection with any fmchg or 
other financial amgemants; (b) Mtnsfer or assign this Agreement to an Affiliate to suah party if 
such affiliate has a credit rating equal to or greater than the assignfng party; or (c) trand' or 
assign this Agreement to my person or entity succeeding to 8U or substantially all of the  sets of 
such party by way of merger, reorganization or otherwise; provided howevsr, that in each such 
cgse any such asslgnee shall agree in writjns to be bound by terns and conditions hereof and that 
no such assignment shalI in any way relieve the assignor fim liabilih) OT f d I  Psrfbrmance under 
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this Agreement. “Affiljate” means, with respect to my person, any other person (other than an 
individual) that directly or i d i l y ,  through one or more intermediaries, controls or is 
controlled by, or is under common control with, suoh person. For this purpose, ‘‘controP’ means 
the &e+% or indireot owntxshlp of 50% or more of the ourstanding capital stock or other equity 
interests having ordinary voting power. 

29, Entire Agreement: This Agreement is the final and entire agreement between the partjes. 
No modification or amendment of this agreement shall be effective or binding unless set fortfi in 
w’ting signed by borh pm*es. 

26) No Waiver: Waiver of any breach of the Agreement shall not be conwed as awaiver of 
any other breach. 

27) Governing Law: This Agreement shdl be construed in accordance with and governed by 
th8 laws of the &afe of Xndiana, iucladjog without limitatJon the Uniform Commercial Code, 
without giving effect to the doctrine of conflict of laws. 

28). Confidentiality: Each  pa^^ herbby aoknowledgos that this Agreement contains 
ConfidentiaJ information that may place suob a party at a cornpetithe disadvantage if di&oaed to 
the public. Therefore, the fern ofthis Agreement shall be preserved as confidential by the 
pmties, except to the extent disclosure may be requited by law, regulation or judicM 
admimlstrative order, and the parties shall employ reasonable means to effectuate such 
confidentiality. However, disclosure of information is permitted co B Par!y“s affiliates, directors, 
employees, regulators, C O W J S ~ ,  auditors, agents, or partneus in ownership of a generation facility, 
provided that it is necessary to show the jaformation to suoh individuals or entities due i o  their 
relationship with the Party and such indi~hhds and entities are informed of the aonfidential 
mre  ofthe information. 

29). Notices: Notices undet this Agreement shall be given in writing and slmll be eff‘ve 
when received. 

Notices to Buyer should be sent to: 

Manager of Fuel Supply, Regulated Stations 

I000 E. Main St 
Plainfield, IN 46168 

PSI Energy, Inc. 

Notices to Seller shouM be sent to: 

Vice President of Sales- Midwest 
Phone: 314-342-3400 
Fax: 314-342-7529 
701 Market St, 
St. Louis, MO 63101 

30). Limitation on warranty: EXCEPT AS BXPRIjSSLY SET FORTH HERBM. SELLER 
EXPRESSLY DISCLAIMS ANY OTHaR IPEPRPSENTATIONS OR WARRGNTXES, 
WRITTBN OR ORAL, EXPRESS OR IMPLIED. INCLUDING WrrHOuT LIMITATION, 
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ANY WARRANTY WITH RESPECT TO, MGRCHANTABJLITY, OR PITh’ESS POR ANY 
PARTICUILGRPURPOSE, 
31). Pimute Resolution 

(a). P d m .  If 8 dispute arises betww the Parties relating to this Agreement, the 
Parties agree to use the foilowing procedure prim to either Party pursujng other 
available remedies: 

(i) A meeting shall be he?d promptly between the Partles, attended by individuals 
with deoision-making authority regarding the dispute, to attempt in good faith 
to negotiate a resolution of the dispute. 

If within thirty (30) days after such meeting, the Parties have not succeeded in 
negotiating a resolution of the dispute, either Party may with wtitten noticb 
require the other Pam to arbitrate sudi dispute. 

(iQ Upon wriw notiw to the other Pafty, either Party may requast that the mattar 
be referred to binding arbitration before three arbitrators, one of whom shalI be 
wed by Buyer, one by SelIer, and a third of whom shall be named by the two 
arbitrators appointed by Buyer and Sellm, respeotively. Eeither Seller or 
Buyer fails to seleot an arbiitor within fifteen (15) days d p t  of 
w r h  notice from the other of its eleotion to submit a matter to arbitration and 
naming its arbitrator, the Paty gMng such notice shall have the right to 
appoint an arbiiator for ?he Party in default; and the two thus chosen shall then 
seloot the third arbitrator. The appointment of the third arbitrator, if not agrced 
upon witbin twenty (20) days, &all be made in accordance with CPR’s Rules 
for Non-admlnlstered Arbitration then in sffiiot (the “Rules”). The Rules shall 
govern any such procsedings. Judgment upon any award rendered by the 
arbitratore may be entered In any court having jurisdiction thereOK Each Party 
&all pay for die services and expenses ofthe arbifrator appointed by it lind for 
its cos& expenses, and attorneys’ fees, Foes and expensea ofthe third 
arbitrator and court reporter shall be paid In equal parts by the Parties brew. 

(ii) 

(b). Proceodiw. All iiegotiation and arbitration prowdings shall be skictly confidential 
and used solely for the purposas of settlema Any matorials prcpered by one Party 
fir those proceeding sball not be used as evidence by the other Party in any 
subsequent arbitration or legal proceeding. All arbitration p W h g s  shall also be 
strictly confidential. 

(0). Clar iw~l imt ions .  Each Party fully understands its specific obligations under the 
provisions Of this Section. Neither Party consldcrs mh obligations to be in any way 
unenforceable, md neither Party will oonteMf to the contrary at any hture time or In 
my futuro pmceediPg. 

32). On the Bf€ective. Date hem6 each Pady represents and warrants to the other thak 

The execution, delivery and performanca of this Agreement ftas baen 
d& authorized by all neommy c6rporcas or other otgddonal action on its part and do not 

law applioable to It, Its orgdZatt6nal dwumente or any d e r  or 
eg;ency of govmnmt applfoable io It or its 8s68bp; 

(a) 
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Schedule 1 
Standard fo Conflnnatlloa: Specifications 

TLIZ 12,100 Bta Product 

The Coal delivered hereunder shall wnfm to the following specificdons on an “as received” 
basis: 

MOXSTURE. 
ASH 
Lb.s StMlmmbtU 

Quaranteod Quality Shipment 
Monthly Weighted Rejection Units 

Averri% per Barge) 

1 ~ 1 0 0  Crmk) 
4 11,500 (Arclar, Dodge Ell& Dyson 

10.00/0 
lO,Q% 
5.00 

VOLATILE 35% 

Size (2” x 0”): - Top size (inahss’)’ -- Fines Cvp by wgt) 
Passing ‘/a” s c m n  

c 11,000 (Highland) 

.< 10,800 (Somerville) 

13.00/0 
> 6.60 

~II A11 the Coal will be such size that it will pass through IZ screen having square perforations three 
(3) Inohes in diameter, but shalt not contain more than 55 parcent (55.0%) by weight of Coal that 
will pass tbrough a soreen having square perforations onequarter (%) of an inch in diameter. 

Note: As used herein > means gtsator than and <mean$ lass &an. 
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Table A 
The Unlon light Heat and Power Company 

Embedded Escalation Deadband 
2006-2008 

Escalation Date 

Jan 1 - 2006 

Apr l  - 2006 

Ju l l  - 2006 

OCt I - 2006 

Jan 1 - 2007 

Apr l  - 2007 

JuI 1- 2007 

O c t l -  2007 

Jan 1 - 2008 

Ap f l  - 2008 

Jul1 - 2008 

Oct l  - 2008 

-......,.........,......*.........,...........,.................*............ 
..........................*.........,.............*.........*...*............ 
f... ............., b ....... e.. .... ... .............. *. ....... a,.............. 8 .  

................................*............................................ 

......... \ . . . . . , . . . . r . . . . . . . . - + . . . . r . . . . . . . . . . . - . . . . . .  

...,....................................,.................................... 

. . . . . . , . . . . . . . . . . ,I  * .,....,........I. .... ....... . .....,..... I . .  .... I . . . . . . . . .  

..............., ......,............................/....,.................... 

................ ’......,..,....,........~..............................,...* 

............................................................................. 
,................,*...........,.,........,...,-.........*.,....,...*,.,...... 
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EMBEDDED ESCALATION DEADBAND 

Quarterly Cumulative 
Increase Increase 

$0.1875 

$0.1875 

$0.1 875 

$0.1 875 

$0.1922 

$0.1922 

$0.1922 

$0.1 022 

$0,1970 

$0.1970 

$0.1970 

$0.1 970 

0.188 

0.375 

0.563 

0.750 

0.842 

1.134 

1.327 

2 “61 8 

1.716 

1.013 

2.110 

2.307 

* Based on 2% deadband for a $37.50, $38.44 end $39.40 price for 2006,2007 and 2008, respectively 
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Exhiblt A 
The Unlon Llght Heat and Power Company 

Hypothetlml Escalatlon Adjustment 
Apr-06 

- - ~  
Base Plice $37.50 

Index 
lndox Utillzed WeCht 

CPI (w) 35% 

20% 

#2 Diesel Fuel 3% 

Steel 1 2% 

Prime Rate 15% 

GDP - IPD 15% 

PPI Industrial Commodlties - Less FwI & Pwr 

Embedded EscalaUon Deadband pJ 

60% of Adjusted Amount 

Total 

Year One 
Base 

Amount 

$ 13.125 

$ 7.500 

$ 1.125 

$ 4.500 

$ 6.625 

$ 6.626 

$37.500 
___rl*___ 

(') Base Indices as established per Ccal Supply Agteemnt 

(4) TIE sum ofthe a b v e  au~ustments orzero, which ever is greeter. 

Hptheficel Index for the date established In Coal Supply Agreement. 
Per Sedion 12 of Cos1 Supply Agreement and Table 4 Cumulative Increase. 

50% of Adjusted Amount - Adjustment shell be shered equally by both parties. 

me{') 
Index 

190 7 

156 5 

141.1 

160.0 

5.25 

109.100 

Revlsed(2J 
Index 

196.4 

169.7 

142.8 

141.3 

6.60 

110.854 

Adjusted 
Adjustment Base 

Prlce - Amount 

0.392 

0.633 

0.014 

(0.626) 

0.268 

0.0% 

(0.375) 

$ 0.602 (A)  

$ 0.261 

$37.761 
s__ 

$ 0.251 

FOR I1 LUSTRATION PURPOSES 0 NLY 
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Exhibit A 
The Union Llght Heat and Power Company 

Hypothetlcal Escalation Adjustment 
Jan.07 

Base Prlce $38.44 

Year One 

Index UtJllred Welsht Amount 
Index Base 

CPI (W) 35% $ 13.464 

- Less Fuel 8 Pwr 20% $ 7.688 

#2 Diesel Fuel 3% $ 1.153 

Steel 12% $ 4.613 

Prime Rate 15% 8 5.766 

GDP - IPD 15% $ 5.786 

PPI Industrial Commcditles 

Embedded Escelation Deadband oJ 

50% of Adjusted Amount 

$38.440 - TOW 

(') Base indices as established per Coal Supply Agreement 
HypoVlefical Index for the date established in Coal Supply Pgreement 
Per SecUon 12 of Coal Supply Agreement and Table A, Cumuietlve Increase. 

14) The sum of the above adjustments or zero, Wch ever is greater. 
lq 50% of Adjusted Amount - P;djustment shall be shared equeily by both parties 

Base(') 
Index 

Revlried 
Index 

190.7 195.0 

168,5 169.7 

141.1 1426 

160.0 141.3 

5.25 5.50 

109.100 110.954 

Adjusted 
Adjustment Base 

Amount Prlce 

0.303 

0 848 

0.014 

(0.539) 

0.275 

0.098 

(0.942) 

$ - (4 

6 . 
s -  $38.440 - 

FOR LLUSTRATiON PURPOSES ONLY 
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Exhibit A 
The Union Light Heat and Power Company 

Hypoihetlcal EscalaUon Adlustment 
Jan-08 

Base Pn'ca $39.40 

Year One 
Index Base Basen) 

Index UUllzed W e l s h t -  Amount Index 

CPI (w) 36% $ 13.790 190.7 

- Less Fuel 5 Pwr 20% $ 7.680 156.6 

#2 Dlesd Fuel 3% $ 1.182 141.1 

Steel 12% $ 4.728 160.0 

PPI Industrial Commodities 

Prime Rate 

ODP - IPD 

15% S 5.910 5.25 

15% S 6.910 109.100 

Embedded Escalation Desdbend 

50% of AdJusled Amount 

Totel $39.400 

(I) ~ a s e  Inaces as asleblishad per coal supply &resment 
@ HypoUWUd Index fwthe dab W k h e d  in COB) Suppl~ &reemant. 

Per Sedlon j2 of Coal Supply A$iwnmtand Table 4 CurnulaUve Increase. 
The sum of We above adJuslmMs or zem, wMch mt fs greater. 
80% Ot Adjutrled Amount- AdjU&ent W be 6hBtW eqVaIIy by both  me^. 

FOR ILLUSTRATION PURPOSES ONLY 

Revlsed 
Index 

201.0 

169.7 

158.0 

153.0 

5.60 

I10954 

Adjusted 
AdJustment Base 

Amount Prlce 

0.745 

0.665 

0.142 

(0.207) 

0 281 

0 100 

(1.716) - 
I 0.020 (4 

b 0.005 

$ 0.005 ~ $39.405 
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-1 Seller: coal B.uver: 

EBS&C In C. Duke rav Kentuckv, LLC 

7000 Houston Road, Bfdg 200, Sulte 17 P.O. Box 960, EA606 

Florence, KY 41017 
Attn: Mr. William C. Bray 
Tel. 859 746 2666 
Fax. 859 746 1904 
Ref #: 

Clnclnnati, OH 45201-0960 

Attn: Kim Lubrecht 

fel. 704-382-6344 
.Fax. 704-382-4568 

=-=---- Coal Supplv Agreement 

This Agreement, by and between CBSW hc., a Kentucky corporation (hereinafter “Seller”), and 
Duke Energy Kentucky, LLC, a Kentucky corporation (hereinafter “BuJr’er’’), establishes the 
terns and conditionsfor the sate and pQrchase of Coal (The “Agreement’?. Seller and Buyer cm 
be individually referred to as a “Party” or collectively ai ‘Tarties.” 

1). Commodity: Crushed, bituminous Coal containing no synthetic fuels, substaut$ly free 
from any extraneous materid and debris, with no intermediate sizes to be added or removed and 
otherwise meeting the Specifications of this Agreement (hereinafter “Coai’’ or “Com‘modity“). 

2). Trade Date: December 14,2006 

3). 
and any proper charges. 

Contract Price: $29.00 per ton at Delivery Point. The price shall include all taxes, fees, 

4). Term: January 1,2007 through December 3 1,2007 

5).  

6). Delivery Point: F.O.B. barge M.P. 514.0 Ohio River 

Quantity: up to 2 bargeshonth - uas needed, as available” 

All shifting and fleeting charges at point of origin are for Seller’s account. 

7). Specifications: Per Attached Schedule 1 

Buyer may reject any Shipment falling outside of the Specifications, Shipments that may cause 
handling problems, or Shipments .that are conlaminated with foreign materials with written 
notification to Seller. Buyer shall return Coal to Seller at Seller’s cost including all transportation 
costs to and fiom the destination. Seller shall make best efforts to replace the rejected Coal no 
later than the last calendar day of the delivery month. A “Shipment” shall be a barge lot load. 
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8). Sowc$s): Mine: Patriot s-u- 
Mine Operating Co.: 
Mine Stab 
Mine County: 
BOM District; 

Hilltop Basic Rwomes 

9). Scheduling; Seller will advise Buyer when a barge is available for delivery. Buyer will 
inform Seller whether it will purchase and accept delivery of the barge within 24 hours. If Buyer 
accepts a barge fiom Seller, Buyer will make arrangements to transport the barge to Buyer’s 
plants during Buyer’s normal course of business.. 

10). Sampling and Analysis: Buyer shall sample, via a mechanical sampler, and analyze each 
Shipment of Coal at its expense. Sampling shall be carried out following the American Sociw 
of Testing and Materials (ASTM) standard, as set forth in ASW standard D2234 (TypB I, 
condition A or By systematic spacing). Analysis is to be done in accordance with applicable 
ASTM standards by a mutually agreeble independent laboratory, Such analysis shall be fmal 
and binding and shall govern for payment. 

Buyer shall make available sample splits within (3) three business days of  loading. Seller, at its 
expense, may make arrangements to pick up samples. Buyer shall tetah, for a period of 60 days 
from the loading date, sample splits taken in accordance with the provisions of this Agreement for 
use by Buyer and the independent laboratory specified belaw. 

Ih the event of a disagrwment over Coal analysis and upon Buyer and Seller selecting a mutually 
agreed upon independent laboratory, Buyer shall provide sampte splits to the independent 
laboratmy for malysis. Such analysis shall be accepted as the quality of  Caal received. The cost 
of the independent analysis shall be equally shared between Buyer and Seller; however, the cost 
of the independent analysis shall be paid by Seller X the results of such analysis and Buyer‘s 
analysis ax within applicable ASTM standards for repeatability and reproducibility, or in the 
absence of ASTM standards, mutvally agreeable coal industry standards. If Buyer’s results are 
not so confirmed, then the labomtory’s results shall be accepted as the quality and characteristics 
ofthe Coal. 

Seller, after notificatiori, shall be entitled to visit and inspect the sampling end analysis facilities ‘ 
for ail coal delivered pursuant to this Agreement and to observe all operations of those facilities, 
Buyer, after notification, shall be entitled to visit the loading facilities of Seller to observe the 
operations of those facilities. 

Buyer must immediately noti@ Seller %Buyer’s sample system is unavailable. In such case, 
Buyer sball sample and analyze Coal at destination using barge top analysis. Buyer’s analysjs 
shall be accepted ~ the qutility of the Coal for payment. 

\ 
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1 l), Quality Adjustments: 

BTU Price Adjustment: 
7 

%/ton = (Montldy Weighted Average Actual Btuflb - Monthly Weighted Average 
Guaranteed BtuRb) x Contract Price / Monthly Weighted Average Guaranteed BNlb, 

l$. * 
1 

% 

Ash Penalty Adjustment ($/ton): If the Monthly Weighted Average Actual Ash % exceeds the 
Monthly Guaranteed Ash %, the Ash Penalty Adjustment is equal to: 

$/ton = (hlonthly Weighted Average Actual Ash % - Monthly Weighted Average 
Guaranteed Ash %) x $&30 

Sulfin(Check One): IL_ N/A 
X SuIfw penalty adjustment ($/ton): 

SO2 adiustment for scrubber coal ($/ton): 

If the Monthly Weighted Average Actual Ibs SOz/mmbtu exceeds the Monthly 
Weighted Average Guaranteed Ibs SOdrnmbtu for Coal loaded by Seller in any 
calendar month, the SO2 Adjustment €or all Coal loaded during the month is equaI to: 

$/ton = (Monthly Weighted Average Guaranteed Ibs SO2/mmbtu - Monthly 
Weighted Average Actual Ibs, SO;?/mmtbu) x Monthly Weighted Averago Actual 
BWlb) x ((Spot price of SO2 Emission Allowances x .lo) + $85) / 1,000,000 
Spot price of SO2 Emission Allowances for any given delivery month means the 3 
day average SO2 Price of allowances expressed in dollars per ton of SO2 in the table 
entitled “Daily Market Assessments, SO2 Allowances, Price for c m n t  vintage year” 
published in Energy Argus Air Daily, or its successor publication, as published on the 
3d, 4* and 5th business days of the subsequent month (e.g., spot price for SO2 
allowances for January 2005 coal shipments would be calcufated by using an average 
of the indices published in Energy Argus Air Daily on February 3,4, and 7.) 

Price adjustments shaU be made to the neatest $0.001 and calcutated on a monthly weighted 
average. 

12). Weight Determination: The weight of each barge Shipment shall be determined by belt 
scales at barge unloading as performed by the Buyer with the costs for Buyerss account. Buyer t,, 

shall maintain a record verifjhg calibration of it’s belt scales. Such weights shall be find and 
binding and shall govern for payment. 

L” 

13). Loading Terms: Seller agrees to load a minimum of 1,500 tons into each open hopper 
rake jumbo barge and a minimum of 1,700 tons into each open hopper box jumbo barge. If Seller 
fails to load the barges to meet these minimums, the difference between the minimum tonnage 
and the actual tonnage times the barge rate ($/ton) to lJL€i&P’s destination will be withheld f5om 
payments. Seller agrees to ensure that coal is available and that the loading dock has the 
capacity to load bmges within 72 hours of pliacement. Failure to load barges withiin 72 hours may 
result in demurrage charges to the Seller. TJLH&P may withhold demurrage charges from final 
payment, 

3 
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General Terms and Conditions 

14). Force Majeure: ff a Party is delayed in or prevented from performing, in whole or in part 
for at least 3 days in duration, any of its obligations due to acts of God, war, riots, clivi1 
insurrection, acts of the public enemy, strikes, lookouts, natural disasters, or other causes that are 
beyond the reasonable control and without the fault or negligence of the Party af3ected thereby 
(such events being referred to herein as “Force Majeure”), and such Party gives oral notice and 
full details of the Force Majeure to the other Party as soon as reasonably practicable after the 
occurrence of the event of Force Majeure (such notice to be confirmed in writing), then during 
the pendency of such Force Majeure but for no longer period, the obligations of the Parties (other 
than obligations to make payments then due) shall be suspended to, the extent required by the 
event. The Patty affected by the Force Majeure shall remedy the Force Majeure with all 
reasonable dispatch and will keep the other Party advised as to the continuance of the Force 
Majeure event; provided however, that this provision shall not require Seller to deliver, or Buyer 
to receive, the Coal at pohts other than the Delivery Point for the authorized Source including 
allowable substitutions under the Transaction. A change in market conditions including the ability 
of Seller to sell Coal at a higher price, or Buyer or Buyer’s customer to buy Coal at a lower price, 
whether or not foreseeable shall not be considered a Force Majeure event. If a.u event of 
complete or partial Force Majeure persists for a continuous period of sixty (60) days, then the 
Party not claiming Force Majeure shall have the option, upon three (3) days’ prior written notice, 
to terminate this transaction to the extent affected and the associated obligations of the Parties 
(other tban payment obligations for prior performance theremder). In the event of a Force 
Majeure, delivery of the affected Quantity of Coal shall not be made up except by mutual 
)agreement of the Buyer and Seller. If Seller claims Force Majeure and is unable to meet all of its 
sales obligations under this Agreement and any other of its Coal sales agreements involving Coal 
af a similar type and quality as the Coal, or if Buyer claims Force Majeure and is unable to meet 

_all of its purchase obligations under this Agreement and any other of its Coal purchase 
agreements involving Coal of a similar type and quality as the Coal, then any reductions in 
Seller‘s deliveries or Buyer’s purchases (TIS applicable) shall be allocated on a pro rata basis 
among the sffected transaction(s) and such other Cod supply or purchase agreements involving 
Coal of the same type and quality as the Coal, to the extent contractuaIIy permitted by such 
Transaction and agreements. 

15). Damages: 

(a) Unless excused by Force Majeure or the Buyer’s failure to perform, if Seller fails to 
deliver all or part of the Quantity of the Coal to be delivered hereunder pursuant to the Delivery 
Schedule, Seller shall pay to the Buyer for each ton of deficiency (the ‘?)eficiency”) an amount 
equaI to the positive difference, if any, obtained by subtracting the Contract Price for the 
Deficiency from the Replacement Price. ‘Xeplacement Price” means the price at which Buyer, 
acting in a commercially reasonable manner, purchases substitute Coal for the Deficiency (plus 
additional transportation charges, if any, incurred by Buyer as a result of taking delivery of 
substitute Coal at a Iocation other than the Delivery Point) or, absent such a purchase, the market 
price for such Quantity of Coal FOB the Delivery Point, as detennined by Buyer in a 
commercially reasoaable manner. it is expressly agreed that Buyer shall not be required to enter 
into a replacement tmnsaction in order to determine the Replacement Price. 

(b) Unless excused by Force Majeure or the Seller’s failure to perform, if Buyer fails to 
accept all or part of the Quantity of the Coal to be delivered hereunder pursuant to the Delivery 
Schedule, Buyer shall pay to the Seller for each ton of deficiency (the “Deficiency”) an amount 

4 
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equal to the positive difference, if any, obtained by subtracting the Sal@ Price from the Conimct 
Price for the Deficiency. “Sates Price” means the price at which Seller, acting in a commercially 
reasonable manner, resells (if at all) the Deficiency (plus additional transportation charges, if any, 
incurred by SeIler as a result of delivering Coal to a location other than the Delivery Point) or, 
absent such resale, the market price for such Quantity of coal FOB the Delivery Poht, as 
determined by Seller in 8 COmmerCially reasonable manner. It is expressly agreed that Seller shall 
not be required to enter into a replacement transaction in order to determine the Sal= Price. 

16). Paymenf: Buyer wi l l -nvoicmly .  Shipments unloaded during the previous 
month with quality adjustments for all Shipments unloaded during the month, shall be Raid 25 

without unreasonable delay by Buyer. Buyer shall pay, by electronic transfer in immediately 
avaiIabIa United States funds, the mount set forth on each hvoice along with the necessary 
infomation enabling reconciliation to the relevant Shipment to ibe applicable payment address 
below: 

days after the end of each month. Shipments shall be unloaded in the normal course of business, !$ 

9 
xJJLH&P Billinpr Contact 
10.00 E. Main Street 
Pkiidkld, JN 461 68 
Attk AnitaWebb 
Fax: (317) 838-1023 

CBSQC Inc.: 
7000 Houston Road 
Building 200, Suite 17 
Florence, KY 41017 
Attn: William Bray 
Em: 859 746 1904 

Countemarv Payment Address: 
Bank Name: 
Account Number: 
ABA number: 
Phone Number: 

17). Billing Dispute. IfBuyer, in good faitb, disputes an invoice, Buyer shall no later than the 
time of payment of the invoice not@ Selier of the basis for t b ~  dispute and pay the portion of 
such statement not in dispute no later than the due date. lf any amount withheld under dispute by 
Buyer is ultimately determined to be due to Seller, it shall bB paid within one (1) Eusiness Day 
after such determination, along with interest accrued at the Interest Rate from the original due 
date until the date paid. Inadvertent overpayments shall be returned by SeIIer upon request or 
deducted by Seller firom subsequent payments, with interest accrued at the faterest Rate from the 
date originally paid until the date repaid or deducted. Interest Rate means, for any date the lesser 
of (a) two (2) percent over the per mnm rate of interest equal to the prime lending rate (Trirne 
Rate”) as may be published from time to time in the Federal Reserve Statistical Release R.15; or 
(b) the maximum lawful interest rate. 

18) Bankruptcy: In the event either party (i) files 8 petition or otherwise commences or 
acquiesces in a proceeding under any bankruptcy, insoivency, reorganization or similar law, or 

5 
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rt it, (ii) makes au assignment or any general 
wise becomes b h p t  or insolvent {however 
receiver, trustee, conservator or similar official 
lortjon of its property or assets, (collectively, 
may, at its option and in its sole discretion 

lis agreement in whole or in part. 

1 0 / 1 0 / 2 0 0 7  1 1 : 2 0  FAX 
I__-- I______ 

has qny such petidon filed or commenced a& 
arrangement for tbe benefit of creditors, (iii) 0th 
evidenced), or (iv) has 3 liquidator, administrator 
appointed with respect to. it or any substantial 
‘Bankruptcy Proceedings”), them the other part 
anytime thereafter upon written notice, terminate 

ange occurs with respect to either 
sts, if (i) there is any material change in 
properties or operations, or In economic 

conditions, which, taken as a whole, can 
Party or such Party’s credit support provid 
grounds to believe that the creditworthiness 
to perform under this Agreement h 

20). Adequate Assurances: occuned, the Party seeking 
assurance (“Requesting PaI@” the other Party (“Providing 
Party”) to provide Adequate As a comrnaeiaIIy reasonable 
manner, and in a form acceptable to the 
Providing Party shall have one 
provided, the Requesting Party 
Party provides Adequate Assurance to the 
understood that the Providing 
incurring a Material Adverse 
credit, or fiii) such other form 

21). Event of Default: An Event of D 
‘Vefaulting Party”) shall mean: (i) the 
required payment and such failure is not 
notice; (ii) the .Eaiiure of the Defkult 

below. If the Providing 
sting Party yiithin one (1) Business Day, it is 

der this Agreement by 
s (i) cash (ii) letters of 

itb its otbm material obligations under 

22). Early Termination: 
Default, as to the Defaultin 
discretion: (a) accelmte 
notifying &he Defaulting P 
such written notice is rec 

termination of its obligations with res 

of the economic loss, if any, exclusive o 
obligations with respect to B terminated Tr 

means an amount equal to the present value 
to it resulting from the termination of its 

n, determined in a commercially reasonable 

6 
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manner), and Costs (Costs means any brokerage fixis, commissions and other transactional costs 
and expenses reasonably incurred eitber by the Non-Defadting Party ati a result of terrninstting 
any hedges or other risk management contracts andlor entering into new arrangements in order to 
replace the early terminated Transaction(s), and Le@ Costs incurred by the Non-Defaulting 
Party), resulting -from the termination of t h i s  and any other Coal Agreement between the parties, 
aggregate such Gains or Losses, and Costs, and then notify the Defaulting Party of the net amount 
owed or owing. If the Non-Defaulting Party’s aggregate Losses and Costs exceed its aggregate 
Gains, the Defwlting Party shall, within two (2) Business Days of its receipt of such notice pay 
the net amount to the Non-Defaulting Party, including interest &om the Rarly Termination Date 
until paid. If the Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, 
if my, resulting fram such early termination, the Non-Defaulting Party shall pay the net amount 
to the Defaulting Party in accordance with Paragraph 18 hereof. The Non-Defaulting Party shall 
detginnine its gains or losses, and costs, as of the Early Termination Date, or, if that is not 
possible, at the eariiest date thereafter that is reasonably possible. If an Event of Default occurs, 
the Nan-Defaulting Party may (at its election) set off any or all amounts that the Defaulting Party 
owes to the Non-Defaulting Party under this and any other agreement between the Parties. ’. 

24). Netting and SetofE If the Parties are required to pay any amount on the same day or in 
the same month under this or my other Coal Agreement, then such amounts with respect to each 
Party may be aggregated and the Parties may discharge their obligations to pay though netting, in 
which case the Party, if my, owing the greater aggregate amount may pay to the other Party the 
dEerence between the amounts owed. Each Par@ reserves to itself all rights, setoffs, 
counterclaims, cornbination of accounts, Kens and other remedies and defenses which such Party 
has or may be entitled to (whether by operation of law or otherwise). The obligations to make 
payment3 under this Agreement andor any other agrement between the Parties may be offset 
against each other, set off or recouped therefrom. 

25). Limitation of Liability: No waiver of remedies or damages herein shall apply to claims 
.of anticipatory repudiation or remedies thereof provided for by law except that neither Seller nor 
Buyer shall be liable to the other for consequential, incidental, punitive, exemplary, special or 
indirect damages, lost profits, or business interruption damages, whether in equity or by statute, in 
tort, or m contract, under any indemnity provision or otherwise. 

26). Insurance: Seller shall maintain, or cause to be procured and maintained, Statutory 
Longshore and Harbor Workers’ Compensation Act Insurance or Statutory State Workers’ 
Compensation Insurance or Jones Act (Maritime Employers Liability), whichever is applicable, 
covering Seller’s responsibilities with respect to all workers at the docks and fleets at all Origins 
utilized by Seller, and Comprehensive Marine Liability insurance (in any combination of primary 
and excess coverage), including but not limited to Protection and Indemnity Liability, Jones Act 
(Maritime Employers Liability), Pollution Liability, Full Collision Liability, MRrine Operators 
Liability, Marine Contractual Liability, Wharfinger Liability, Towers’ Liability, Hull and Cargo 
I~gal  Liability and Cost of Removal of Wreck and Cargo (including voluntary or statutory), 
where applicable, covering the docks and fleets at all Origins utilized by SelIer in an amount not 
less than $10,000,000 per occurrence. All such policies shall contain waivers of the insurers’ 
subrogation rights against Carrier and their affiliates, subcontractors and vessels; and the 
Comprehensive Marine Liability policy shall name Carrier and its subcontractors as Additional 
Assureds. 

27) Title/ Risk of Loss: Seller warrants good title to all Coal delivered hereunder, free and 
clear of d1 claims and encumbrance, Title and risk of loss shall pass to the Buyer upon delivery 
at the Delivery Point. 

7 
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28) 
of the other party, which consent shall not be unreasonably withheld or delayed. 

Assignment: Neither party shall assign this Agreement without ths prior written consent 

29). ]Entire Agreement: This Agreement is the final and entire agreement between the parties. 
No modification or amendment of this agreement shall be effective or binding unless set forth in 
writing signed by both parties. 

30). 
any other breach. 

No Waiver; Waiver of any breach of the Agreement shall not be construed as a waiver of 

3 1). Governing Law: This Agreement shall be construed in accordance with and governed by 
the laws of the State of New York, including without limitation the Uniform Commercial Code, 
without giving effm to the doctrine of conflict o f  laws. 

32). Confidentiality: Each party hereby acknowledges that this Agreement contains 
mnfidential information that may place such a party at a competitive disadvantage if disclosed to 
the pubIic. Therefore, the terms of this Agreement shall be rjreserved as confidential by the 
paxlties, except to the extent disclosure may be required by law, regulation or judicial 
administrative order, and the parties shall employ reasonable means to effectuate such 
confidentidity. However, disclosure of information is permitted to a Party’s affiliates, 
directors, employees, regulators, counsel, auditors, agents, or partners in ownership of a 
generation facility, provided that it i s  necessary to show the information to such. 
individuals or entities due to their relationship with the Party and such individuals and 
entities are informed of the confidential nature of the information. 

33). 
*when received. 

Notices: Notices under this Agreement shaJJ be given in writing and shall be effective 

34). Lidtatioin on warratlty: Except as expressly set forth herein, seller e%pressly &sclaims 
any other representations or warrantias, written ar oral, express or implied, including 
merchantability, or fitness for any particulat purpose. 

35). 
notice. 

Recording: Each Party hereby consents to recording of conversations without any Mer 

36). 

37). Forward Contract: The Parties agree that this Transaction constitutes ‘a “forward 
contiact’ and that the Parties shali be “forward contract merchants” within the meaning of the 
United States Bankruptcy Code. 

The Parties agree to work toward finalizing a Master Coal Agreement. 

38). Dispute Resolution 

A. Procedure. If a dispute wises hetween the Parties relating to this Agrsement, the 
Parties agree to use the following procedure prior to either Party pursuing other 
available remedies: 

8 



1 0 / 1 0 / 2 0 0 7  1 1 : 2 1  FAX la 009 /011  

Case No. 2007-526 
Ky PSC-DR-Mearing-001 

Attachment 

(i) A rneeihg shall be held promptly between the Parties, attended by 
individuals with decisionmaking authority regarding the dispute, to attempt 
in good faith to negotiate a resolution of the dispute. 

(ii) If within thirty (30) days a h  such meeting, the Parties have not succeeded 
in negotiating a resolution of the dispute, the dispute shall be submitted to 
binding arbitration. 

8. Arbitration. Any d a h ,  controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fully and finally by binding 
arbitration under the Commercial Rules, but not the administration, of the American 
Arbitration Association, except to the extent that the Cornmedal Rules canflict with this 
provision, in which event, this Agreement shall control. This arbitration provision shall 
not limit the right of either party prior to or during any such dispute to seek, use, md 
employ ancillary, or preliminary or permanent rights andm remedies, judicial or 
otherwise, for the purposes maintaining the status quo until such time as the arbitration 
award is rendered of the dispute is otherwise resolved. The arbitration shall be conducted 
in Cincinnati, Ohio and the laws of New York shall govern the construction and 
interpretation of this Agreemeat, except to provisions related to conflict of laws. Within 
ten (1 0) calendar days of service of a Demand for Arbitration, the parties may agree upon 
a sole arbitrator, or if a sole arbittator cannot be agreed upon, a panel of tbree arbitrators 
shall be named. One arbitrator shall be selected by UIiH&P and one shall bo seleeted by 
Counterparty. A knowledgeable, disinterested and impartial arbitrator shall be selected 
by the two arbitrators so appointed by the parties. If the arbitrators appointed by the 
parties cannot agree upon the third arbitrator within ten (I 0) calendar days, then either 
party may apply to any judge in any court of competent jurisdiction for appointment of 
the third arbitrator. There shall be no discovery during the arbitration other than the 
exchange of information that is provided to the arbitrator@) by the parties. The 
arbitrator@) shall have the authority only to award equitable relief and compensatory 
damages, and shafl not have the authority to award punitive damages or other non- 
compensatory damages. The decision of the arbitrator@) shall be rendered within sixty 
(60) calendar days after the date of the selection of the arbitratoris) or within such period 
as the parties may otherwise agree, Each party shall be responsible for the fees, expenses 
and costs incurred by the asbitrator appointed by each party, and the fees, expenses and 
costs of the third arbitrator (or singIe arbitmtor) shall be borne equally by the parties. 
The decision of the arbitrator@) shall be final and binding and may not be appealed. Any 
p;uty may apply to any court having jurisdiction to enforce the decision of the 
arbitratofls) and to obtain a judgment thereon. 
Notwithstanding the foregoing, the parties may cancel or terminate this Agreement in 
accordance with its terms ad conditions without being required to follow the procedures 
set forth in this Article. Both parties agrees that in the event of any dispute between the 
parties, it will continue to provide products or services without interruption. 

39). On the Effective Rate hereof, each Party represents and warrants to the other that: 

(a) The execution, delivery and performance of this Agreement has been 
duly authorized by all necessary corporate or other organizational action an its part and do nat 
violate or conflict with any law applicabie to it, its organizational documents or any order or 
judgment of a court or other agency of government applicable to it or its assets; 
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(b) Its obligations mder this Agreement are legally valid and binding 
obligations, enforceable in accordsnce with their terms; 

(c) It, or its affiliates, have, or will diligently pursue, any and all necessary 
governmental and other third party permits, approvals and licenses required in connection with 
the execution, deIivery and perfonnmce of this Agreement; 

(d) There are no Bankruptcy Proceedings, as defined herein, pending or 
being contemplated by it or, to its knowledge, threatened against is 

(e) There are no known suits, proceedings, judgments rulings or orders by or 
before any court or any governmental authority that materially adyersely affect its ability to 
perform its obliga,tions under this Agrement; 

( f )  It is a “forward contract merchant” within the meaning of the United 
States Bankhlptcy Code; and 

{g) With respect to this Agreement, ic or its affiliates, are a producer, 
processor, commercial user or merchant handling Coal, ahd it is entering into such Agreement for 
purposes related to its business as such. 

THE PARTES, BY THEIR AUIIKXUZm AGENTS, HEREBY 1ExIXUJ.X THIS COAL 
SUPPLY AGREXMENT WHICH S W L  BE EFFECTM3 ON THE DA’l’Ei FIRST ABOVE 
WRITTEN. FAIJJRE TO OBJECT WITHIN THREE (3) BUSINESS DAYS OF RECEWT OF 
THlS AGREENGNT SHALL CONSTXWTE ACCEPTANCE. 

Dnke Energy Kentucky, LLC 
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Schedule I 
Standard to Confhmation: Specifkations 

The Cod delivered hereunder shall conform to the following specifications on an "as 
received" basis: 

Specification 

BTULB. 
MOISTURE 
ASH 
SULFUR 

VOLATILE 
SULFUR DIOXIDE (SOZ) 

size (2" x 0"): 
-- Top size (inches) -- Fines (% by wgt) 
Passlng %" screen 

Monthly Weighted 
Average Guarantee 

11,500 
9.00% 
12.25% 
2.25% 

Ib./NMBI*U 
32.0% 

45% 

ASHFUSION TEIMPERATURE (OF) fASTM D185'7) 

REDUCING ATMOSPHERE 
Initial Deformation 
Softening m=w) 2,200 O F  
Hemispherical (H=%W) 
Fluid -- 

Shipment 
Rejection Limits 
p a w e  / Unit Thin) 

II --- > 

> % 

min. 
mh. 2,000 OFF- 
min. 
min. 

Note: As used herein > means greater than and <means less than. 
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ELLIOTTBATSON 
Director ~ Coal Procurement 
Duke Energy Corporelion 
Power Merkefinq & Fuels 
526 SouW Church Sfreet 
Charlofte, NC 28202 
Ph. 704 362 6132 
Fax 704 382 4568 

December 5,2007 

Mr. Bill Bray 
President 
CBS&C, Inc. 
7000 Houston Road, 
Bldg 200 Suite 17 
Florence, KY 4 101 7 

Re: Coal Supply Agreement dated December 27,2006 between Duke Energy Kentucky, 
Inc. ((‘Duke”) and CBS&C Inc. (“CBS&C”) for the supply of coal to East Bend Station 
(the “Agreement”) 

Dear Mr. Bray: 

This is to confirm our agreement to amend the Agreement as follows: 

1. The parties agree to extend the term of this Agreement for an additional 12 months, 
starting January 1,2008 through December 31,2008. 

2. The parties agree to modify Section 7 by inserting the words “or operating” following the 
word “handling” in the second line in the first paragraph of Section 7. 

All other terms and conditions of the Agreement not modified herein shall remain in fi l l  force 
and effect. 

Lf CBS&C is in agreement with the above modifications to the Agreement, please so indicate by 
signing in the space provided below and returning an original to me at the address listed above. 

Sincerely, 

Director - Coal Procurement 

Agreed and Accepted this day of December, 2007 
CBS & C Inc. 

I.. . --. By: 
Title: 

www.doke-energy corn 


