
COMMONWEAL,TH OF KENTUCKY 

BEFORE THE PUBLJC SERVICE COMMISSION 

In the Matter of: 

THE APPLICATIONS OF BIG RIVERS ) 
ELECTRIC CORPORATION FOR: 1 
(I) APPROVAL, OF WHOLESAL,E TARIFF ) 

CORPORATION, (11) APPROVAL, OF ) 
TRANSACTIONS, (111) APPROVAL, TO ISSUE 1 
EVIDENCES OF INDEBTEDNESS, AND 1 
(IV) APPROVAL, OF AMENDMENTS TO 1 
CONTRACTS; AND 1 
OF E.ON U.S. LL,C, WESTERN KENTUCKY 1 
ENERGY COW. AND LG&E ENERGY MARKETING, ) 
INC. FOR APPROVAL OF TRANSACTIONS 

ADDITIONS FOR BIG RIVERS ELECTRIC ) CASE NO. 2007-00455 

PUBLIC SERVICE 
COMM l SSl ON 

PETITION FOR CONFIDENTIAL TREATMENT 

E.ON U.S. L,L,C (“E.ON U.S.”), Westeiii Ihitucky Energy Coiy. (“WI<EC”) aiid LG&E 

Energy Marketing, Inc. (“,EM”) (the “E.ON Entities”), by counsel, for their Petition for 

Confidential Treatment filed pursuaiit to 807 KAR 5:001, Section 7 and ICRS 61.878( l)(c), state 

as follows: 

BACKGROUND 

By this Petition, the E.ON Entities request that the Public Service Commission 

(“Coiiimissioii”) grant confidential protection to 2008-201 0 budget infoiinatioii filed by the 

E.ON Entities in respoiise to Data Requests 63 aiid 64 of tlie Attorney Geiieral’s Supplemental 

Request for Infomiation to Joint Applicants, and to the E.ON Entities’ responses to the Attorney 

Geiieral’s Supplemental Request for Infomiation, Data Requests 1 tluough 62 and Data Request 

73. Tlie Attoiiiey General in these Data Requests seeks fui-ther explication related to tlie 

coiifideiitial budget information previously provided in respoiise to tlie Attoniey General’s Initial 

Data Request, items 100 and 101. That infomiation was previously provided to tlie Commission 



under seal with a Petition for Coiifideiitial Protection. Tlie additional responses for wliicli 

coiifideiitial protection is sought lierein relate to that infomiation aiid therefore are equally 

entitled to be withheld fvoiii public disclosure. 

GROUNDS FOR PETITION 

1. KRS 61.878( l)(c) protects commercial infomiation, generally recognized as 

confidential or proprietary, if its public disclosure would cause competitive injury to tlie 

disclosing entity. competitive injury occurs when disclosure of the infomiation would give 

competitors an unfair business advantage. The Coiiiiiiissioii has talteii the position that the 

statute aiid the regulation require the party requesting coiifideiitiality to demonstrate actual 

coinpetition and tlie lilteliliood of competitive iiijury if the information is disclosed. Here, there 

is actual competition, as tlie iiifoiiiiatioii in question colicenis confidential and proprietary 

iiifoniiatioii related to iiomegulated businesses that are competitive aiid that are not rate- 

protected by tlie regulatory compact. The confidential business iiifoiination disclosed to tlie 

Coiniiiissioii in response to Attoniey General Suppleiiieiital Data Requests 1 tlxough 64 and 73, 

conceiiiing the E.ON Entities’ operating aiid capital budgets, is the type of iiifoiination the public 

disclosure of which would enable the E.ON Entities’ competitors to discover, and make use of, 

confidential iiifoiiiiatioii coiiceniiiig the E.ON Entities’ financial condition aiid business 

strategies, to the unfair competitive disadvantage of the E.ON Entities. 

2. Tlie iiifomiatioii for which confidential treatment is sought is maintained 

internally by tlie E.ON Entities a id  by other parties to this case who have a business need to 

ltiiow this iiifoiinatioii. This infomiation is not on file with tlie FERC, SEC or other public 

agency, is iiot available from any coiiiinercial or other source outside of the E.ON Entities and 

the parties to this case with a business need to lunow this iiifoiination, and is limited in 

distribution to tliose employees who have a business reason to have access to such infoniiation. 
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Further, tlie infoi-niation coiiceiiis noiiregulated rather than regulated activities. T~LIS,  tlie public 

interest to be sewed by its disclosure is minimal at best. By imposing unfair competitive injury 

upon the E.ON Entities, disclosure in fact h a m s  tlie public interest. 

3.  Disclosure of tlie infonixition sought to be protected in this matter would make 

available to tlie E.ON Entities’ competitors infomiation concerning its financial aiid business 

strategies, and its costs aiid revenues, that such competitors could use to tlie E.ON Entities’ 

competitive disadvantage. The E.ON Entities’ competitors are not required to file, or to make 

public, similar proprietary information. 

4. Tlie confidential and proprietary budget infomiation for which confidential 

protection is sought in this case is precisely the sort of information meant to be protected by ICRS 

61.878( l)(c)l. In Hoy v. Kentuclg~ Inclzistrial Revitalization Authority, 907 S.W.2d 766 (Ky. 

1999,  the Kentucky Supreme Coui-t held that financial infoiiiiation submitted by General 

Electric Conipany with its application for investment tax credits was not subject to disclosure 

simply because it had been filed with a state agency. The Court applied the plain meaning rule 

to the statute, reasoning that “[ilt does not take a degree in fiiiaiice to recognize that such 

infoiiiiation coiicei-ning the inner workings of a corporation is ‘generally recognized as 

confideiitial or proprietary. ”’ Id. at 768. Similarly, the Kentucky Supreme Court applied the 

KRS 61.878( l)(c) 1. “competitive injury” exemption to financial infomiation that was in the 

possession of Kentucky’s Parks Depai-tment in Marirm Maizagenzent Services, Inc. v. 

Conznzorzwenlth, Cabinet for Tola-isnz, 906 S.W.2d 3 18, 3 19 (Icy. 1995): “These are records of 

privately owned marina operators, disclosure of which would unfairly advantage competing 

operators. The most obvious disadvantage may be tlie ability to ascertain the economic status of 

the entities without tlie hurdles systeniatically associated with acquisition of such information 
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about privately owned organizations.” Tlie same reasoning applies liere. Moreover, tlie damage 

that would accrue to tlie E.ON Entities would be exacerbated by the interstate nature of tlie 

coiiipetitioii in tlie wholesale power marltet. Competitors in this marltet are not subject to 

Commission regulations regarding the filing of sensitive fiiiaiicial infonnation. 

5 .  The confidential infomiation clearly merits confidential protection pursuant to 

Hoy, Marina Managemeizt, aiid KRS 61.878(1)(~)1. If tlie Commission disagrees, however, it 

must hold an evidentiary hearing to protect tlie due process rights of tlie E.ON Entities aiid 

supply tlie Coiiimission with a complete record to enable it to reach a decision with regard to this 

matter. Utility Regulatory Conmission v. Kentzicky Water Service Conzpan y ,  IncI, Ky. App., 642 

S.W.2d 591, 592-94 (1982). 

6. Tlie E.ON Entities have provided tlie infomiation for wliicli confidential treatment 

is sought to tlie Attoiiiey General pursuant to a protective agreeiiient. 

7. In accordance with tlie provisions of 807 KAR 5:001(7), the E.ON Entities file 

herewith, wider seal, oiie (1) highlighted set of tlie confidential iiifoiiiiatioii provided in response 

to Attoiiiey General Supplemental Data Requests 1 through 64 aiid 73, and also file on this date 

an original and ten copies of tlie Response of E.ON US., L,LC to tlie AG’s Suppleiiiental 

Request for Infoniiation to Joint Applicants in redacted foiin for filing in tlie public record. 

CONCLUSION 

For tlie reasons stated, tlie E.ON Entities respectfully request that the Coniinissioii grant 

confidential protection for tlie infonnation at issue, or schedule an evidentiary liearing on all 

factual issues while ~naiiitaiiiing the confidentiality of tlie iiifoiiiiatioii peiidiiig tlie outco~ne of 

the hearing. 

Respectftilly submitted, 
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Deborah T. Eversole 
STOL,L, IWENON OGDEN PL,LC 
2000 PNC Plaza 
500 West Jefferson Street 
Lmiisville, Kentucky 40202-2828 
Telephone: (502) 333-6000 

Allysoii IC. Sturgeon 
Senior Corporate Attorney 
E.ON U.S. L d C  
220 West Main Street 
Lmiisville, Kentucky 40202 
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CERTIFICATE OF SERVICE 

I hereby cei-tify that a true copy of the foregoing Petition for Confidential Treatnieiit was 
served via U.S. mail, first-class, postage prepaid, this 6-k day of Marcli 2008, upon tlie 
following persons: 

C. William Blaclliuiii 
Rig Rivers Electric Coiyoratioii 
201 Third Street 
P. 0. Box 24 
Henderson, ICY 42420 

David Brown 
Stites & Harbison, PLLC 
1800 Providiaii Center 
400 West Market Street 
L,ouisville, ICY 40202 

Deiuiis G. Howard I1 
Assistant Attorney General 
Office of tlie Attoniey General 
Office of Rate Iiitervention 
1024 Capital Center Drive, Suite 200 
Frai-kfoi-t, ICY 4060 1-8204 

Jolm N. Hughes 
Attoiiiey at Law 
124 West Todd Street 
Frankfort, ICY 4060 1 

Michael L,. Kui-tz 
Boeluii, IC~rtz & L,owry 
36 East Seventh Street 
Suite 15 10 
Ciiiciiuiati, OH 45202 

James M. Miller 
Sullivan, Mountjoy, Stainback & Miller, PSC 
100 St. Ami Street 
P.O. Box 727 
Oweiisboro, KY 42302-0727 

Gary Osboiiie 
President 
Iiiteniatioiial Brotherhood of Electrical 
Workers - L,ocal Uiiioii 101 
291 1 W. Pan-ish Aveiiue 
Oweiisboro, ICY 42301 

Melissa D. Yates 
Deiitoii & Keuler, L,L,P 
555  Jefferson Street 
P. 0. Box 929 
Paducali, ICY 42002-0929 

Frank N. King, Jr. 
Dorsey, King, Gray, Noriiient & Hopgood 
3 18 Second Street 
Henderson, ICY 42420 

Keiitucky Energy Corp. aiid LG&E Energy 
Marketing, Iiic. 
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