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SECOND AMENDATORY AGREEMENT 

THIS SECOND AMENDATORY AGREEMENT (“Airtertdntertt”), dated as of 
, 2008 (the “Art~endrrtemt Effective Date”), by and among (a) BIG RIVERS 

ELECTRIC CORPORATION, a Kentucky rural electric generation and transmission 
cooperative (“Big Rivers”), @) LG&E ENERGY MARKETING INC., an Oklahoma 
corporation (“LEM’), and WESTERN KENTUCKY ENERGY COW., a Kentucky 
corporation ( “ W E C ’ )  and the successor by merger of (i) WKE Corp, a Kentucky 
corporation (“CtXF’), and (ii) WKE Station Two Inc., a Kentucky corporation (“Station 
Two Subsidiary’) (WKEC, together with LEM, the “E.0N Stutiom Two Parties”), and 
(c) the CITY OF HENDERSON, KENTUCKY (the “City of Henderson”) and the CITY OF 
HENDERSON UTILITY COMMISSION, d/b/a HENDERSON MUNICIPAL POWER & 
LIGHT (the “City Utility Corrtmission”) (collectively, the “Parties”). 

RECITALS: 

A. Prior to the effectiveness of the Plan of Reorganization (defined below), Big 
Rivers operated a two unit electric Generating Plant owned by the City of Henderson 
(‘statio~z Two”), and purchased a certain portion of the output of such facility. 

B. In accordance with the First Amended Plan of Reorganization in Big River’s 
bankruptcy proceeding, as modified and restated on .June 9, 1997 (as so modified, the “Plan 
of Reorganization”), Big Rivers, LEM, Station Two Subsidiary and WICEC entered into a 
New Participation Agreement, dated April 6,  1998 (as amended, the “Participation 
Agreerrtent”) and certain other documents. 

C. In accordance with the Participation Agreement, upon the closing of the 
transactions contemplated therein on July 15, 1998, Station Two Subsidiary assumed certain 
of Big Rivers’ operational responsibilities with respect to Station Two, and WKEC, LEM, 
Station Two Subsidiary, the City of Henderson, the City Utility Commission, Big Rivers and 
E.ON U.S. LLC, the indirect parent company of WIGC and LEM and the successor to 
L,G&E Energy Corp. (“E.OW), executed and delivered certain agreements, including the 
“Station Two Agreement” (as hereinafter defined), creating (among other rights and 
responsibilities) certain interests in favor of one or more of the E.ON Station Two Parties 
with respect to Station Two, certain of the energy generated thereby, and the land on which 
Station Two is situated and to which it is adjacent.. 

D. Prior to the date hereof, WKE and Station Two Subsidiary were merged with 
and into WKEC in accordance with Kentucky law, with WKEC being the surviving entity in 
that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 
of WKE and Station Two Subsidiary, respectively, including without limitation, their 
respective rights, debts, obligations and liabilities relating to Station Two. 



E. Big Rivers, the E.ON Station Two Parties and E.ON have concluded that it is 
in their respective best interests to terminate and release between and among them the 
property interests and contractual relationships between them created by the Participation 
Agreement, the Station Two Agreement and the other “Operative Documents” (as defined in 
the Participation Agreement), and have each executed and delivered a Transaction 
Termination Agreement dated as of March 26, 2007, as amended (the “Trarrsaction 
Terrnirration Agreement”), setting forth the terms and conditions upon which Big Rivers, the 
E.ON Station Two Parties and EON are willing to terminate and release such property 
interests and contractual relationships between them (collectively, the “Unwind 
Transactions”). 

F. In order to effect the Unwind Transaction among them with respect to Station 
Two, the E.ON Station Two Parties and Big Rivers have requested that the City of 
Henderson and the City Utility Commission agree to amend the Station Two Agreement by 
accelerating, to the Amendment Effective Date, the date on which the Station Two 
Agreement will expire in accordance with its terms, subject to such provisions of the Station 
Two Agreement which, by their express terms, survive the expiration of the Station Two 
Agreement. 

G. As an inducement for the City of Henderson and the City Utility Commission 
to agree to that amendment, WKEC has agreed to pay to the City Utility Commission an 
“Expiration Fee” as provided for in Section 2.1 of this Amendment. 

H. The City of Henderson and the City Utility Commission have decided that it is 
in their respective best interests to accommodate the Unwind Transactions by entering into 
this Amendment with the other Parties, thereby amending the Station Two Agreement to 
provide for its early expiration on and as of the Amendment Effective Date, upon the terms 
and subject to the conditions set forth in this Amendment, including without limitation, in 
exchange for WKEC’s payment to the City Utility Commission of the Expiration Fee 
contemplated in Section 2.1. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 
and agreements set forth below, and for other valuable consideration, the receipt of which is 
hereby acknowledged, the Parties each agree as follows, effective immediately: 

ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. As used in this Amendment, the “Station Two 
Agreemerit” shall mean the Agreement and Amendments to Agreement dated as of .July 15, 
1998, as amended, among the City of Henderson, the City Utility Cornmission, Big Rivers, 
LEM and WIUi?C (for itself and as successor to WKE and Station Two Subsidiary), including 
without limitation, as amended by the Amendatory Agreement, dated as of April 1, 2005, 
among the City of Henderson, the City Utility Commission, Big Rivers, WKEC (for itself 
and as successor to W I E  and Station Two Subsidiaty) and LEM. Capitalized terms used in 
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this Amendment (including the Recitals hereto) and not otherwise defined herein shall have 
the meanings set forth in the Station Two Agreement. 

ARTICLE 2 

EXPIRATION FEE; ESCROW FOR STATION TWO IMPROVEMENTS 

Section 2.1 Exuiration Fee. In consideration of the execution and delivery of this 
Amendment by the City of Henderson and the City Utility Commission, and as a material 
inducement for such execution and delivery, WKEC has paid to the City Utility Commission, 
contemporaneous with the execution and delivery of this Amendment, the amount of 

.OO) in immediately available 
funds, the receipt of which is hereby acknowledged by the City Utility Commission (the 
“Expiration Fee”). 

DOLLARS ($ 

Section 2.2 Escrow Funding. Contemporaneous with the execution and 
delivery ofthis Amendment, WKEC has deposited the amount of 
DOLLARS (9; 
(“Escrow Agent”) in accordance with that certain Escrow Agreement of even date herewith 
among the City of Henderson, the City Utility Commission, WKEC and Escrow Agent, 
which amount shall be available for use by the City of Henderson or the City Utility 
Commission for the purpose of funding its or their share of the costs of Station Two 
Improvements to be implemented following the date hereof pursuant to the Station Two 
Operating Agreement, upon the terms and subject to the conditions set forth in that Escrow 
Agreement. 

.OO) in immediately available funds with 

ARTICLE 3 

AMENDMENTS TO STATION TWO AGREEMENT 

Section 3.,1 Amendment to Section 9.3.. Section 9.3 of the Station Two Agreement 
is hereby amended to be and read in its entirety as follows: 

“9.3 Term of AssignntenL The term (the “Phase I1 Assignment 
Term”) of the assignment by Big Rivers to Station Two Subsidiary, its 
successors and permitted assigns, of certain rights and obligations under the 
Assigned Station Two Contracts, as contemplated in Section 9.1 of this 
Agreement, shall commence on the Phase 11 Effective Date and shall end at 
and as of 

Section 3.2 

[Insert Unwind Closing Date and Time].” 

Acknowledments. The Parties acknowledge and agree that, by virtue 
of the amendments effected pursuant to Section 3.1 above, and by virtue of Section 2.4 of the 
Station Two Agreement, the Station Two Agreenient shall expire at and as of 

[Insert Unwind Closing Date and Time] (the “Expiration Date”) for 
all purposes contemplated in the Station Two Agreement, in the G&A Allocation Agreement, 
in the New Reserves Agreement and in the Guaranty, in each case without notice or further 
action on the part of any Party, including without limitation, as contemplated in Section 
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10.16 of the Station Two Agreement for the purpose of effecting the automatic reversion and 
assignment to Big Rivers provided for therein. Consistent with the foregoing, the Expiration 
Date shall be deemed to be the “date of expiration” and the “expiration date” of the Station 
Two Agreement, and the “date the Station Two Agreement expires”, as those terms are used 
in the Station Two Agreement and in the G&A Allocation Agreement and the New Reserves 
Agreement. Notwithstanding the foregoing provisions of this Section 3.2, the Parties agree 
that the expiration of the Station Two Agreement as contemplated above shall not be deemed 
to affect those provisions of the Station Two Agreement, the G&A Allocation Agreement, 
the New Reserves Agreement andor the Guaranty which, by their terms, are to continue in 
force and effect following the expiration of the Station Two Agreement. 

ARTICLE 4 

STATION TWO TERMINATED DOCUMENTS; MORTGAGE RELE.ASES 

Section 4.1 Termination. Effective immediately, and without notice or further 
action on the part of any Party, each of Big Rivers, the City of Henderson, the City Utility 
Commission and the E.ON Station Two Parties, for themselves and their respective 
successors, predecessors and assigns, and for all other persons or entities claiming by, 
through or under them, hereby collectively and irrevocably terminate, discharge and render 
null and void and of no further force or effect whatsoever each of the easements, agreements 
and other instruments and documents set forth or identified on Schedule 4.1 hereto 
(collectively, the “Station Two Tcrrrtirrafed Docrtnrcrrfs”) to which such Parties are 
signatories or beneficiaries; provided. that the foregoing shall not be deemed to relieve any 
EON Station Two Party or Big Rivers, on the one hand, or the City of Henderson or the City 
Utility Commission, on the other hand, of or from any obligation(s) to the others resulting 
from or arising out of its breach or default under a Station Two Terminated Document 
occurring prior to the Expiration Date. 

Section 4.2 Filing of Releases and Termination Statements. On the Amendment 
Effective Date, and consistent with the last sentence of Subsection 10.11(a) of the Station 
Two Agreement, the relevant Parties agree to execute and deliver to the appropriate Party or 
Parties for purposes of recording or filing the same: (a) terminations of easements and rights 
of way in the forms attached hereto as Exhibits A-1 and &, (b) a termination of Assignment 
of Easements in the form attached hereto as Exhibit A-3, (c) a Partial Termination and 
Release of Deed of Easement in the form attached hereto as Exhibit A-4, (d) a Partial Release 
of Grantors’ Rights to Rights and Easements in the form attached hereto as Exhibit A-5, and 
(e) all such other instruments of termination or discharge (in form reasonably satisfactory to 
the relevant Parties) as shall be required by or otherwise provided for in any Station Two 
Terminated Document, or as shall be reasonably requested by any Party, to evidence such 
termination and discharge or for the purpose of updating the real estate records of Henderson 
County, Kentucky, in respect of the terminations and discharges of the Station Two 
Terminated Documents as contemplated herein. 

Section 4.3 Releases of Mortgages and Security Agreements. Each of the E..ON 
Station Two Parties and Big Rivers severally agrees with the City of Henderson and the City 
Utility Commission (a) to execute and deliver on the date hereof written releases of 
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mortgages and security agreements in form satisfactory to the E.ON Station Two Parties and 
Big Rivers (“Mortgage Releases”), sufficient to  terminate, release and discharge in their 
entirety (i) the Mortgage and Security Agreement, dated July 15, 1998, by Big Rivers in 
favor of LEM and WKEC (for itself and as successor to Station two Subsidiary and WKE), 
and (ii) the Mortgage and Security Agreement (L,EM Mortgage), dated July 15, 1998, by Big 
Rivers in favor of LEM and WKEC (for itself and as successor to Station two Subsidiary and 
WKE), and (b) promptly following the execution and delivery of this Amendment, to file 
those Mortgage Releases, together with all terminations of security interests under Financing 
Statements (fixture filings) filed under the Kentucky Uniform Commercial Code in 
connection with the Mortgage and Security Agreements described above (or either of them), 
in Henderson County, Kentucky or in the office of the Secretary of State of the 
Commonwealth of Kentucky, as applicable, in order to terminate, release and discharge of 
record any mortgages, fixture filings or other security interests created by or in connection 
with the Mortgage and Security Agreements described above (or either of them). 

ARTICLE 5 

RELEASED STATION TWO DOCUMENTS 

Section 5.1 Released Station Two Documents Schedule 5.1 attached hereto sets 
forth or identifies an agreement and certain easements to which Big Rivers, one or more of 
the E O N  Station Two Parties, the City of Henderson and/or the City Utility Commission 
(among other parties) are parties as of the date hereof (collectively, the “Released Station 
Two Documents”) 

Section 5.2 Release of E.ON Station Two Parties bv Citv of Henderson and Citv 
Utilitv Commission. In light of the Parties’ intentions that the Released Station Two 
Documents continue in force and effect following the Amendment Effective Date as between 
or among the City of Henderson, the City Utility Commission and Big Rivers (in certain 
cases among other parties), but that the E.ON Station Two Parties, on the one hand, and the 
City of Henderson and City Utility Commission, on the other hand, be relieved by the others 
from further obligation under those documents arising or accruing following the Amendment 
Effective Date, the E.ON Station Two Parties, the City of Henderson and the City Utility 
Commission agree with each others as follows: 

(a) effective immediately, and without notice or further action on the part 
of any Party, the City of Henderson and the City Utility Commission, for themselves 
and their respective successors, predecessors and assigns, and for all other persons or 
entities claiming by, through or under any of them, hereby fully, irrevocably and 
forever remise, release, acquit, waive and discharge each of LEM and WKEC, and 
their respective members, shareholders, directors, officers, employees, agents, 
representatives, advisors, successors, predecessors and assigns, and each of them, of 
and &om any and all debts, obligations or liabilities of any nature whatsoever, 
whether in contract, in equity, in tort or otherwise, whether known or unknown, 
whether accrued or unaccrued, and whether fixed, contingent or otherwise 
(collectively, “Cluiiizs”), which the City of Henderson or the City Utility Commission 
ever had, now have, may now have or may hereafter have against LEM or WKEC, 
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resulting from, arising out of or in any manner relating to the Released Station Two 
Documents (or any of them); provided. that the foregoing provisions of this 
Subsection (a) shall not be deemed to remise, release, acquit, waive or discharge 
LEM or WKEC of or from any Claims resulting from or arising out of any breach or 
default on the part of LEM or WKEC under or pursuant to a Released Station Two 
Document occurring prior to the Expiration Date; and 

(b) effective immediately, and without notice or further action on the part 
of any Party, LEM and WKEC, for themselves and their respective successors, 
predecessors and assigns, and for all other persons or entities claiming by, through or 
under any of them, hereby fully, irrevocably and forever remise, release, acquit, 
waive and discharge each of the City of Henderson and the City Utility Commission, 
and their respective directors, officers, employees, agents, representatives, advisors, 
successors, predecessors and assigns, and each of them, of and from any and all 
Claims which LEM or WKEC ever had, now have, may now have or may hereafter 
have against the City of Henderson or the City Utility Commission, resulting from, 
arising out of or in any manner relating to the Released Station Two Document (or 
any of them); provided, that the foregoing provisions of this Subsection (b) shall not 
be deemed to remise, release, acquit, waive or discharge the City of Henderson or the 
City Utility Commission of or from any Claims resulting from or arising out of any 
breach or default on the part of the City of Henderson or the City IJtility Commission 
under or pursuant to a Released Station Two Document occuning prior to the 
Expiration Date. 

ARTICLE 6 

REPRESENTATIONS AND WARRANTIES 

Section 6 1 Representations and Warranties of the E.ON Station Two Parties. 
Each of the E.ON Station Two Parties hereby severally represents and warrants to Big 
Rivers, the City of Henderson and the City Utility Cornmission that: 

(a) Organization and Existence. Each of the EON Station Two Parties is 
duly organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization and WKEC is duly qualified to transact business as a foreign corporation in any 
jurisdiction where the nature of its business and its activities require it to be SO qualified 
LEM is qualified to transact business as a foreign corporation in (i) any jurisdiction where 
the nature of its business and its activities require it to be so qualified and (ii) in the 
Commonwealth of Kentucky 

(b) Execution. Deliverv and Binding Effect. This Amendment has been 
duly authorized, executed and delivered by each E.ON Station Two Party and, assuming the 
due authorization, execution and delivery hereof by Big Rivers, the City of Henderson and 
the City Utility Commission, constitutes a legal, valid and binding obligation of each E.ON 
Station Two Party, enforceable against each such E.ON Station Two Party in accordance 
with its terms, except as enforceability may be limited by bankruptcy, insolvency, 
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reorganization, arrangement, moratorium or other laws relating to or affecting the rights of 
creditors generally and by general principles of equity. 

(c) No Violation. The execution and delivery of this Amendment by each 
E.ON Station Two Party, the consummation by each E.ON Station Two Party of the 
transactions contemplated hereby, and the compliance by each E.ON Station Two Party with 
the terms and provisions hereof, do not and will not (i) contravene any Applicable Laws or 
its organizational documents or by-laws, or (ii) contravene the provisions of, or constitute a 
default (or an event which, with notice or the passage of time, or both, would constitute a 
default) by it under, any indenture, mortgage or other material contract, agreement or 
instrument to which any E.ON Station Two Party is a party or by which any E..ON Station 
Two Party, or its property, is bound, or result in the creation of any lien on the property of 
any E.ON Station Two Party. 

( 4  No Required Consents. All consents, approvals, resolutions, 
authorizations, actions or orders, including those which must be obtained from any 
Governmental Entities, required for the authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Amendment by any E.ON Station 
Two Party have been obtained prior to the date hereof. 

Section 6.2 Reuresentations and Warranties of Big Rivers. Big Rivers hereby 
represents and warrants to each of the E.ON Station Two Parties, the City of Henderson and 
the City IJtility Commission that: 

(a) Organization and Existence. Big Rivers is a rural electric cooperative 
duly organized, validly existing, and in good standing under the laws of the Commonwealth 
of Kentucky, and is duly licensed or qualified and in good standing in eachjurisdiction where 
the nature of its business and its activities requires it to be so qualified. 

(b) Authorization, Execution. Binding Effect. This Amendment has been 
duly authorized, executed and delivered by all necessary cooperative action by Big Rivers 
and, assuming the due authorization, execution and delivery hereof by each E..ON Station 
Two Party, the City of Henderson and the City Utility Commission, constitutes the legal, 
valid and binding obligation of Big Rivers, enforceable against Big Rivers in accordance 
with its terms, except as enforceability may be limited by ban!uuptcy, insolvency, 
reorganization, arrangement, moratorium or other laws relating to or affecting the rights of 
creditors generally and by general principles of equity. 

(c) No Violation. The execution, delivery and performance by Big Rivers 
of this Amendment, the consummation by Big Rivers of the transactions contemplated 
hereby, and the compliance by Big Rivers with the terms and provisions hereof, do not and 
will not (i) contravene any Applicable L.aws or Big Rivers’ Articles of Incorporation or By- 
Laws, or (ii) contravene the provisions of, or constitute a default (or an event which, with 
notice or the passage of time, or both, would constitute a default) by it under, any indenture, 
mortgage or other material contract, agreement or instrument to which Big Rivers is a party 
or by which Big Rivers, or its property, is bound, or result in the creation of any lien on the 
property of Big Rivers. 



(4 No Required Consents. All consents, approvals, resolutions, 
authorizations, actions or orders, including, those which must be obtained from any 
Governmental Entities, required for the authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Amendment hy Big Rivers have 
been obtained prior to the date hereof. 

Section 6.3 Reoresentations and Warranties of the Citv of Henderson and the City 
The City of Henderson and the City Utility Commission hereby Utilitv Commission. 

severally represent and warrant to each of the E.ON Station Two Parties and Big Rivers that: 

( 4  Organization and Existence. The City of Henderson is a municipal 
corporation and city of the second class duly organized and existing under the laws of the 
Commonwealth of Kentucky. The City Utility Commission is a public body politic and 
corporate duly organized and existing under Kentucky Revised Statutes 5 96.530 and related 
statutes. 

@) Authorization, Execution, Binding Effect. This Amendment has been 
duly authorized, executed and delivered by the City of Henderson and the City Utility 
Commission, and, assuming the due authorization, execution and delivery hereof by each 
E.ON Station Two Party and Big Rivers, constitutes the legal, valid and binding obligation of 
the City of Henderson and the City Utility Commission, enforceable against the City of 
Henderson and the City IJtility Commission in accordance with its terms, except as 
enforceability may be limited by bankruptcy, insolvency, reorganization, arrangement, 
moratorium or other laws relating to or affecting the rights of creditors generally and by 
general principles of equity. 

(c) No Violation. The execution, delivery and performance by the City of 
Henderson and the City Utility Commission of this Amendment, the consummation by the 
City of Henderson and the City Utility Commission of the transactions contemplated hereby, 
and the compliance by the City of Henderson and the City IJtility Commission with the terms 
and provisions hereof, do not and will not (i) contravene any Applicable Laws, or (ii) 
contravene the provisions of, or constitute a default (or an event which, with notice or the 
passage of time, or both, would constitute a default) by it under, any indenture, mortgage or 
other material contract, agreement or instrument to which the City of Henderson or the City 
Utility Commission is a party or by which the City of Henderson or the City Utility 
Commission, or its property, is bound, or result in the creation of any lien on the property of 
the City of Henderson or the City Utility Commission. 

( 4  No Required Consents. All consents, approvals, resolutions, 
authorizations, actions or orders, including, those which must be obtained from any 
Governmental Entities, required for the authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Amendment by the City of 
Henderson and the City Utility Commission have been obtained prior to the date hereof. 
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ARTICLE. 7 

SO2 ALL,OWANCES AND NOx ALLOWANCES 

Section 7.1 Allowances under Station Two Contracts. Big Rivers agrees with the 
City of Henderson and the City Utility Commission that, notwithstanding anything contained 
in this Station Two Termination and Release to the contrary, following the date hereof (a) the 
City of Henderson and the City Utility Commission shall receive the Station Two SO2 
allowances and Station Two NOx allowances to which the City of Henderson and the City 
Utility Commission are entitled as provided for in the Station Two Contracts, and (b) in the 
case of any such allowances accruing or arising with respect to periods prior to the date 
hereof which are to be allocated in accordance with the Station Two Contracts subsequent to 
the date hereof, the City of Henderson and the City Utility Commission shall receive such 
allowances to which they shall be entitled upon allocation thereof following the date hereof 
in accordance with the Station Two Contracts. 

ARTICLE 8 

TAX MATTERS 

Section 8.1 Tax Acknowledmnents and Commitments. Big Rivers and the E.ON 
Station Two Parties agree with the City of Henderson and the City LJtility Commission that, 
in the event any of the transfers or assignments by WKEC to Big Rivers, effected or to be 
effected pursuant to the Transaction Termination Agreement (or one or more other 
“Definitive Documents” referred to in the Transaction Termination Agreement), of 
inventory, personal property, agreements, permits, SO2 allowances or NOx allowances 
relating to Station Two or to the Joint Use Facilities shall result in the assessment or 
imposition of any sales or use taxes by any taxing authority, those sales or use taxes shall not 
be allocated by Big Rivers or the E.ON Station Two Parties to Station Two as operating or 
maintenance costs or expenses (or other expenses) recoverable by them under the Station 
Two Operating Agreement. In addition, the City of Henderson and the City Utility 
Commission, on the one hand, and Big Rivers, on the other hand, agree that, as between 
them, the apportionment of property taxes (or responsibility for the same) between the E.ON 
Station Two Parties and Big Rivers, and the allocation of responsibility for unemployment 
taxes and workers’ compensation premiums between the E.ON Station Two Parties and Big 
Rivers, in each case pursuant to the Transaction Termination Agreement (or any other 
Definitive Document), shall not relieve Big Rivers from responsibility for the payment or 
discharge following the date hereof of property taxes, unemployment taxes and workers’ 
compensation premiums to the extent and in the manner contemplated in the Station Two 
Contracts (but subject to the provisions of the Station Two Contracts). Nothing contained in 
this Section 8.1 shall amend, modify or supplement the agreements as hetween Big Rivers 
and the E.ON Station Two Parties with respect to sales and use taxes, property taxes, 
unemployment taxes and workers’ compensation premiums set forth in the Transaction 
Termination Agreement or the other Definitive Documents. 
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ARTICLE 9 

MISCELLANEOUS 

Section 9.1 Successors and Assigns. This Amendment shall be binding upon, and 
shall inure to the benefit of and be enforceable by, the Parties named herein and their 
respective members, shareholders, directors, officers, employees, agents, representatives, 
advisors, successors, predecessors and permitted assigns, and all other persons or entities 
claiming by, through or under any of them. 

Section 9.2 Governing Law. THIS AMENDMENT SHALL BE GOVERNED BY 
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE 
COMMONWEALTH OF KENTUCKY. 

Section 9..3 Waivers. No waiver of any of the provisions of this Amendment shall 
be deemed to or shall constitute a continuing waiver or a waiver of any other provision 
hereof (whether or not similar). No delay on the part of any Party in exercising any right, 
power or privilege hereunder shall operate as a waiver thereof. 

Section 9.3 Further Assurances. Each Party hereby agrees, from and after the date 
hereof, and upon the reasonable request of any other to do, execute, acknowledge and 
deliver any and all such other actions, instruments and documents as shall be necessary or 
appropriate in order to give h l l  force and effect to this Amendment and to the transactions 
contemplated herein. 

IN WITNESS WHEREOF, the Parties have caused this Amendment to be duly 
executed by their respective authorized officers as of the day and year first above written. 

[Signatures appear on the following page.] 
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BIG RIVERS ELECTRIC CORPORATION 

Name: 
Title: 

LG&E ENERGY M A m T I N G  INC. 

Name: 
Title: 

WESTERN KENTUCKY ENERGY CORP. 

By: 
Name: 
Title: 

CITY OF HENDERSON, KENTUCKY 

Name: 
Title: 

CITY OF HENDERSON UTILITY 
COMMISSION, D/B/A, HENDERSON 
MUNICIPAL POWER & LIGHT 

Name: 
Title: 

FOR VAL.UAE4L.E CONSIDERATION, the receipt of which is hereby 
acknowledged, the undersigned, E.ON 1J.S. LLC, a Kentucky limited liability company and 
the successor in interest of L.G&E Energy Cop. (%ON”), in its capacity as the guarantor 
under that certain Guarantee Agreement [Station Two Obligations] dated as of July 15, 1998, 
among E.ON, the City of Henderson, Kentucky, and the City of Henderson Utility 
Commission, hereby consents to the amendments to the Station Two Agreement effected 

11 



pursuant to the foregoing Second Amendatory Agreement. 

WITNESS the signature of the undersigned as of the - day of ,2008. 

EON U S  LLC 

Name: 
Title: 
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EXHIBIT A-1 

TERMINATION OF CITY EASEMENT 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, the CITY OF HENDERSON, KENTUCKY, a municipal 
corporation, and the CITY OF HENDERSON UTILITY COMMISSION, a body politic and 
corporate (hereinafter collectively referred to as “Henderson”) granted to WKE STATION 
TWO, INC., formerly known as LG&E Station Two, Inc., a Kentucky corporation, LG&E 
ENERGY MARKETING, INC., an Oklahoma corporation, and WESTERN KENTUCKY 
ENERGY COD., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Henderson’s property for the 
purpose of enabling the LG&E Parties to perform and fulfill their respective obligations 
under certain agreements relating to the operation and maintenance of Henderson’s Station 
Two Power Plant, all in accordance with the rights, privileges, reservations, exceptions and 
limitations recited therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Henderson’s Station 
Two Power Plant, and will thereupon cease to use the easement and right-of-way granted to 
them by Henderson by the terms of the Deed of Easement and Right-of-way dated .July 15, 
1998, of record in Miscellaneous book 6 ,  at page 373, in the Henderson County Clerk’s 
Office, Henderson County, Kentucky (the “Deed of Easement”); and 

WHEREAS, prior to the date hereof, WKE Station Two, Inc., formerly known as 
LG&E Station Two, Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
C o p .  being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two, Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two, Inc. in the Deed of Easement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing, Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger 
of WE. Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said City of Henderson, Kentucky and City of Henderson 
Utility Commission, their respective successors and assigns, any and all right, title and 
interest in and to the property conveyed by said Deed of Easement, and all and any other 
interest the said L.G&E Energy Marketing, Inc. and Western Kentucky Energy Corp., their 
respective successors and assigns, may have in and to the said property of City of Henderson, 
Kentucky and City of Henderson Utility Commission conveyed by said Deed of Easement. 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release 
of Deed of Easement have hereunto executed this document by their respective duly 
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authorized representatives to be effective the - day of ,2008 

LG&E ENERGY MARKETING, INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW. 

Title: 

CITY OF HENDERSON, KENTUCKY 

By: 

Title: 

CITY OF HENDERSON UTILLTY 
COMMISSION 

Title: 
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COMMONWEALTH OF KENTIJCKY ) 
) ss: 

COUNTY OF .JEFFERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E Energy Marketing, Inc., an before me this - day of 

Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COIJNTY OF JEFFERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by Western ICentucky Energy Corp., a before me this - day of 

Kentucky corporation, for and on behalf of said corporation 

My commission expires: 

Notary Public 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson, Kentucky, a before me this - day of 

municipal corporation, for and on behalf of said municipal corporation. 

My commission expires: 

Notary Public 

(SEAL) 

COMMONWEALTH OF KENTIJCKY ) 
) ss: 

COUNTY OF HENDERSON 1 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson Utility before me this ___ day of 

Commission, a Kentucky municipal commission, for and on behalf of said commission. 

My commission expires: 

Notary Public 

(SEAL) 

This Instrument Was Prepared By: 
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EXHIBIT A-2 

TERMINATION OF BIG RIVERS EASEMENT 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural 
electric cooperative (hereinafter referred to as “Big Rivers”) granted to WKE STATION 
TWO INC., formerly known as LG&E Station Two Inc., a Kentucky corporation, LG&E 
ENERGY MARKETING INC., an Oklahoma corporation, and WESTERN KENTIJCKY 
ENERGY CORP., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Big Rivers’ property for the 
purpose of enabling the LG&E Parties to perform and fulfill their respective obligations 
under certain agreements relating to the operation and maintenance of Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, all in 
accordance with the rights, privileges, reservations, exceptions and limitations recited 
therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, and will 
thereupon cease to use the easement and right-of-way granted to them by Big Rivers by the 
terms of the Deed of Easement and Right-of-way dated July 15, 1998, of record in 
Miscellaneous Book 6 ,  at page 378, in the Henderson County Clerk’s Office, Henderson 
County, Kentucky (the “Deed of Easement”); and 

WHEREAS, prior to the date hereof, WKE Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc. in the Deed of Easement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger of 
WKE Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said Big Rivers Electric Corporation, its successors and 
assigns, any and all right, title and interest in and to the property conveyed by said Deed of 
Easement, and all and any other interest the said LG&E Energy Marketing Inc. and Western 
Kentucky Energy Corp., their respective successors and assigns, may have in the said 
property of Big Rivers conveyed by said Deed of Easement. 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release of 
Deed of Easement have hereunto executed this document by their respective duly authorized 
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representatives to be effective on the - day of ,2008. 

LG&E ENERGY MARKETING INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW. 

Title: 

BIG RIVERS ELECTRIC CORPORATION 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E Energy Marketing Inc., an before me this - day of 

Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF .EFFERSON ) 

before me this - day of 
Kentucky corporation, for and on behalf of said corporation. 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by Western Kentucky Energy Corp., a 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTLJCKY ) 
) ss: 

COUNTY OF HENDERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by Big Rivers Electric Corporation, a before me this ____ day of 

Kentucky rural electric cooperative, for and on behalf of said cooperative. 

My commission expires: 

Notary Public 
(SEAL) 
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This Instrument Was Prepared By: 
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EXHIBIT A-3 

TERMINATION OF ASSIGNMENT OF EASEMENTS 

TERMINATION AND RELEASE OF ASSIGNMENT OF EASEMENTS 

By ASSIGNMENT OF EASEMENTS entered into on April 30,2006 by and among 
WKE STATION TWO INC., a Kentucky corporation, L.G&E ENERGY MARIETING 
INC., an Oklahoma corporation (hereinafter refemd to as “Assignors”) and WESTERN 
KENTUCKY ENERGY COW., a Kentucky corporation (hereinafter referred to as 
“Assignee”), which Assignment of Easements is of record in Miscellaneous Book 8, 
beginning at page 902 in the Office of the Henderson County Court Clerk, Henderson 
County, Kentucky, Assignors assigned to Assignee (1) a Deed of Easement and Right-of- 
Way by and among the City of Henderson, Kentucky, and the City of Henderson IJtility 
Commission, as Grantors, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6, beginning at page 373 in the Office of the Henderson County Court 
Clerk, and (2) a Deed of Easement and Right-of-way by and among Big Rivers Electric 
Corporation, as Grantor, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6 ,  beginning at page 378 in the Office of the Henderson County Court 
Clerk, Henderson County, Kentucky (collectively, the “Deeds of Easement”), and 

WHEREAS, the purposes for which such Deeds of Easements were granted, and 
thereafter assigned to Assignee, have terminated as of the effective date of this Termination 
and Release of Assignment of Easements. It is the desire of the Assignors and Assignee to 
return said Deeds of Easement to the original Grantors, free and clear of all claims of the 
Assignors and the Assignee herein, and 

WHEREAS, prior to the date hereof, WKE Station Two Inc”, formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc. in the Deeds of Easement herein referred to. 

NOW, THEREFORE, the Assignors and the Assignee do hereby bargain, sell and 
convey, and do by these presents release, remise and quit-claim unto the said City of 
Henderson and City of Henderson Utility Commission, their respective successors and 
assigns, any and all right, title and interest in and to the easement and right-of-way referred to 
in that certain Deed of Easement and Right-of-way dated .July 15, 1998 and of record in 
Miscellaneous Book 6 ,  beginning at page 373 in the Office of the Henderson County Court 
Clerk, and do by these presents release, remise and quit-claim unto the said Big Rivers 
Electric Corporation its successors and assigns, any and all right, title and interest in and to 
the easement and right-of-way referred to in that certain Deed of Easement and Right-of- 
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Way dated July 15, 1998 and of record in Miscellaneous Book 6, beginning at page 378 in 
the Office of the Henderson County Court Clerk, Henderson County, Kentucky. 

IN WITNESS WHEREOF, the Assignors and the Assignee have caused this 
instrument to be executed by their respective duly authorized representatives to be effective 
as of the ~ day of ,2008. 

LG&E ENERGY MARKETING INC. 

Title: 

WESTERN KENTUCKY ENERGY COW. 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by LG&E Energy acknowledged before me this ~ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by Western Kentucky acknowledged before me this ___ day of 

Energy Corp., a Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

This Instrument Was Prepared By: 
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EXHIBIT A-4 

PARTIAL TERMINATION AND RELEASE 

PARTIAL TERMINATION AND RELEASE OF 
DEED OF EASEMENT 

On August 12, 2003 the City of Henderson, Kentucky and the City of Henderson 
Utility Commission (collectively, “Grantors”) granted unto WKE Station Two Inc., L.G&E 
Energy Marketing Inc., Western Kentucky Energy Corp., WKE Corp. and Big Rivers 
Electric Corporation a non-exclusive, irrevocable easement for access to, and ingress and 
egress over, Grantors’ property for the construction, operation, maintenance and removal of 
an 8 inch diameter high pressure natural gas line and related valves, fittings and ancillary 
facilities, all as more particularly described in the Deed of Easement which is of record in 
Deed Book 52’1, at page 421, in the office of the Henderson County Court Clerk (the “Deed 
of Easement”). 

By the terms of paragraph 7 of said Deed of Easement it is provided that the rights 
and privileges of WKE Station Two Inc., L.G&E Energy Marketing Inc., Western Kentucky 
Energy Corp. and WKE Corp.,, their successors and assigns, will terminate at such time as 
they shall cease to operate and maintain Big Rivers Electric Corporation’s Reid Station and 
Big Rivers Electric Corporation’s combustion turbine generating unit, both located in 
Henderson County, K.entucky. 

Prior to the date hereof, WKE Station Two Inc,. and WKE Cop. were merged with 
and into Western Kentucky Energy Cop.  in accordance with Kentucky law, with Western 
Kentucky Energy Corp. being the surviving entity in that merger succeeding to all of the 
assets, properties, rights, debts, obligations and liabilities of WKE Station Two Inc. and 
WKE Corp. At the same time LG&E Energy Marketing Inc. assigned all of its rights and 
interests in the Deed of Easement to Western Kentucky Energy Corp. 

Prior to the execution of this Partial Termination and Release of Deed of Easement, 
Western Kentucky Energy Corp. ceased to operate and maintain Big Rivers Electric 
Corporation’s Reid Station and Big Rivers Elechic Corporation’s combustion turbine 
generating unit, whereby all rights and interests granted to them pursuant to the terms and 
provisions of this Deed of Easement terminated in their entirety. 

NOW THEREFORE pursuant to the requirements of paragraph 7 of said Deed of 
Easement, WKE Station Two Inc. and WKE Corp. acting by and through Western Kentucky 
Energy Corp., LG&E Energy Marketing Inc. and Western Kentucky Energy Corp. hereby 
permanently and irrevocably release and discharge all rights and interests created by the 
terms and provisions of the said Deed of Easement, upon which termination they shall have 
no further easement rights or rights of ingress or egress over or with respect to the Grantors’ 
property under said Deed of Easement, and shall be deemed to be fully and forever remised, 
released and discharged by Grantors and Big Rivers Electric Corporation of and from any 
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and all obligations, liabilities, rights and privileges arising under or pursuant to such Deed of 
Easement. 

IN WITNESS WHEREOF the said Western Kentucky Energy Corp., acting for 
itself and WKE Station Two Inc. and WKE Corp., and LG&E Energy Marketing Inc. hereby 
execute this Partial Termination and Release of Deed of Easement this ___ day of 

,2008. 

LG&E ENERGY MARJCETING INC. 

Title: 

WESTERN KENTUCKY ENERGY COW., 
acting for itself and for 
W I E  Station Two Inc. and WKE Corp. 

By: 
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COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Partial Termination and Release of Deed of Easement was 
,2008, by L.G&E Energy acknowledged before me this __ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

Notary Public 

My commission expires: 
SEAL 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF .JEFFERSON ) 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was 
acknowledged before me this __ day of , 2008, by Western 
Kentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation, 
acting also for WKE Station Two Inc. and WKE Corp. 

Notary Public 

My commission expires: 

SEAL 

This instrument prepared by: 
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EXHIBIT A-5 

PARTIAL RELEASE 

PARTIAL RELEASE OF GRANTORS’ RIGHTS 
TO RIGHTS AND EASEMENTS 

Effective on April 1, 2005, Big Rivers Electric Corporation and Western Kentucky 
Energy Corp. granted and conveyed to the City of Henderson, Kentucky and the City of 
Henderson IJtility Commission certain rights of access, easements of location and use, and 
easements of ingress and egress across lands owned by Big Rivers Electric Corporation, and 
leased to Western Kentucky Energy Corp., located in Henderson County, Kentucky, for use 
in connection with the City’s Station Two Power Plant and the construction and addition 
thereto of selective catalytic recovery systems, such Grant of Rights and Easements being of 
record in Deed Book 548, at page 169, in the office of the Henderson County Court Clerk. 
Big Rivers Electric Corporation and Western Kentucky Energy Cop. reserved unto 
themselves certain rights and privileges in connection with said Grant of Rights and 
Easements. 

Western Kentucky Energy Corp. has, prior to the execution of this Partial Release of 
Grantors’ Rights to Rights and Easements, terminated its lease of certain of Big Rivers 
Electric Corporation’s property and improvements thereon, and by these presents terminates 
its rights and privileges reserved in its Grant of Rights and Easements to the City of 
Henderson, Kentucky and the City of Henderson Utility Commission under terms and 
provisions of the said Grant of Rights and Easements. 

NOW THEREFORE, Western Kentucky Energy Corp., a Kentucky corporation, 
acting for itself and its successors and assigns, does hereby release and forever discharge all 
of its rights and interests reserved by it under the terms and provisions of the said Grant of 
Rights and Easements dated April 1, 2005, having terminated its lease of certain of Big 
Rivers Electric Corporation’s property and improvements thereon upon which said rights and 
easements were granted to the City of Henderson, Kentucky and the City of Henderson 
Utility Commission. 

WITNESS the signature of the undersigned duly authorized representative of 
Western Kentucky Energy Corp. this __ day of , 2008. 

WESTERN KENTUCKY ENERGY CORP. 

By: 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Partial Release of Grantors’ Rights to Rights and Easements was 
, 2008, by Western acknowledged before me this ___ day of 

Kentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation. 

SEAL. 

Notary Public 

My commission expires: 

This instrument prepared by: 
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SCHEDULE 4.1 

STATION TWO TERMINATED DOCUMENTS 

1. Deed of Easement and Right-of-way, dated July 15, 1998, between Big 
Rivers, as grantor, and Station Two Subsidiary, LEM and WKEC, as grantees; 

2. Deed of Easement and Right-of-way, dated July 15, 1998, between the City 
of Henderson, the City Utility Commission, as grantors, and Station Two Subsidiary, LEM 
and WKEC, as grantees; 

3. Assignment of Easements, dated April 30, 2006, among Station Two 
Subsidiary and LEM, as assignors, and WKEC, as assignee; 

4. Acknowledgement and Consent, dated July 15, 1998, among the City of 
Henderson, the City Utility Commission and L,EM; 

5. [Supplementary Agreement on SO2 Emission Allowances, dated 
January 18, 2002, between the City Utility Commission and WKEC (including as 
successor by merger of Station Two Subsidiary)] [NOTE: This document could be 
moved to Schedule 5.1 (as a “Released Station Two Document”) before the unwind 
closing, should Big Rivers and the City choose to retain it in effect between them.]; 

6 .  Excess Power Agreement (letter agreement) dated July 23, 1999, between 
LEM and the City IJtility Commission; and 

7.  Designated Representative/Alternate Designated Representative Appointment 
Agreement, dated August 27, 2002, among the City of Henderson, the City Utility 
Commission, Big Rivers, Station Two Subsidiary, Gregory Black and Ralph Bowling 
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SCHEDULE 5.1 

RELEASED STATION TWO DOCUMENTS 

1 Designated Representative Appointment Agreement, dated September 24, 
2007, among the City of Henderson, the City Utility Commission, Big Rivers, WKEC, 
Gregory Black and Ralph Bowling; 

2. (??ant of Rights and Easements, dated as of April 1,2005, among the City of 
Henderson, the City Utility Commission, Big Rivers and WKEC; 

3. Deed of Easement, dated August 12, 2003, but with retroactive effect to June 
1, 1999, among the City of Henderson, the City Utility Commission, Big Rivers, WI(EC, 
LEM, Station Two Subsidiary and WKE, relating to the Reid Station gas line; 

L.0U: 243 I 171-5 
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AMENDMENTS TO 1970 STATION TWO POWER 
SALES CONTRACT 



DRAFT 
September 17 2008 

AMENDMENT TO CONTRACT AMONG CITY OF HENDERSON, KENTUCKY, CITY 
OF HENDERSON UTILITY COMMISSION AND BIG RIVERS ELECTRIC 

CORPORATION 

This Amendment entered into and effective as of , 2008 (the 

“Amendment”) by and among The City of Henderson, Kentucky, a municipal corporation 

and city of the second class organized under the laws of the Commonwealth of Kentucky, the 

City of Henderson Utility Commission, a public body politic and corporate organized under 

Kentucky Revised Statutes 96.520 and related statutes, the said City and Commission being 

referred to herein collectively as “City”, and Big Rivers Electric Corporation, a rural electric 

cooperative corporation organized under Chapter 279 of the Kentucky Revised Statutes, 

known as “Big Rivers” herein. 

WITNESSETH: 

WHEREAS, the parties hereto are parties to a Power Sales contract dated August 1, 

1970, as amended (the “Power Sales Contract”), and 

WHEREAS, reference is made to the Second Amendatory Agreement of even date 

herewith (the “Second Amendment”) among the City, Big Rivers, LG&E. Energy Marketing 

Inc. (“LEM) and Western Kentucky Energy Corp. (“WICEC”) (for itself and as successor by 

merger of WIGi Station Two Inc. and WE. Corp.), pursuant to which, among other 

transactions, those parties amended the Agreement and Amendments to Agreements dated as 

of July 15, 1998, as amended, among the City, Big Rivers, LEM and WKEC so that the same 

OHS Etm160475827 4 



has expired on the date hereof, upon the terms and subject to the conditions set forth in the 

Second Amendment. and 

WHERE,AS, as an inducement for the City to agree to execute and deliver the Second 

Amendment, Big Rivers has agreed to further amend the Power Sales Contract in the manner 

contemplated in this Amendment, and 

WHEREAS, the City is amenable to such amendment and accepts the same as partial 

consideration for the City’s execution and delivery of the Second Amendment, the execution 

and delivery of this Amendment by Big Rivers being a condition to the City’s execution and 

delivery of the Second Amendment. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, it is 

covenanted and agreed among the parties hereto as follows: 

ARTICLE 1 

AMENDME,NT TO SECTION .3 8 

Amendment to Section 3.8. Section 3.8 of the Power Sales Contract is hereby 

amended to read in its entirety as follows: 

3.8 Big Rivers and City hereby agree that the following provisions shall apply to energy 
from capacity not utilized by City or from capacity in excess of the capacity 
calculated in accordance with Section 3.6 of this Agreement. 

(a) In the event that at any time and from time to time City does not take the full 
amount of energy associated with its reserved capacity from Station Two 
(determined in accordance with this Agreement) to satisfy the needs of the 
City and its inhabitants, Big Rivers shall take and pay for all such energy not 
taken by the City (the “Excess Henderson Energy”), in accordance with 
Section 3.8(c). 
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(b) If at any time Station Two capacity is generated in excess of the Total 
Capacity of Station Two determined in accordance with Section 3.,6 of this 
Agreement (“Excess Henderson Capacity”), Big Rivers shall tale and utilize 
all energy associated with such Excess Henderson Capacity. 

Following the end of each calendar month, Big Rivers shall notify City of the 
amount of Excess Henderson E.nergy and energy associated with Excess 
Henderson Capacity, if any, taken by Big Rivers during the previous month, 
and Big Rivers shall pay City prior to the 25“’ day of the then current month 
for the amount of Excess Henderson Energy and energy associated with the 
Excess Henderson Capacity so talcen by it at a rate equal to $2.50 per mWh. 
In addition, Big Rivers shall provide, at its own cost, the full replacement of 
all fuels and reagents consumed from the Station Two fuel and reagent 
reserves for the production of the Excess Henderson Energy and energy 
associated with the Excess Henderson Capacity so talcen by it. Further, Big 
Rivers shall pay the portion of sludge disposal costs attributable to the Excess 
Henderson Energy and energy associated with Excess Henderson Capacity, as 
calculated in accordance with Section 3.4 of the Joint Facilities Agreement. 

City agrees that Big Rivers, as operator, shall be allowed, but shall not be 
required, to operate Station Two to obtain capacity above the Total Capacity 
of Station Two determined in accordance with Section 3.6 ofthis Ageement. 

(c) 

(d) 

ART1CL.E. 2 

REPRESENTATIONS AND WARRANTIES 

Section 2 1 Representations and Wananties of Big hvers  Big Rivers heieby 

represents and warrants to the City that: 

(a) Ormnization and Existence Big Rivers is a rural electric cooperative 

duly organized, validly existing, and in good standing under the laws of the Commonwealtli 

of Kentucky, and is duly licensed or qualified and in good standing in each jurisdictioii where 

the nature of its business and its activities requires it to he so qualified 

(b) Authorization. Execution, Binding Effect This Amendment has been 

duly authorized, executed and delivered by all necessary cooperative action by Big Rivers 
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and, assuming the due authorization, execution and delivery hereof by the City, constitutes 

the legal, valid and binding obligation of Big Rivers, enforceable against Big Rivers in 

accordance with its terms, except as enforceability may be limited by bankruptcy, 

insolvency, reorganization, arrangement, moratorium ox other laws relating to or affecting the 

rights of creditors generally and by general principles of equity 

(c) No Violation. The execution, delivery and performance by Big Rivers 

of this Amendment, the consummation by Big Rivers of the transactions contemplated 

hereby, and the compliance by Big Rivers with the terms and provisions hereof, do not and 

will not (i) contravene any applicable laws, rules or regulations or Big Rivers’ Articles of 

Incorporation or By-Laws, or (ii) contravene the provisions of, or constitute a default (or an 

event which, with notice or the passage of time, or both, would constitute a default) by it 

under, any indenture, mortgage or other material contract, agreement or instrument to which 

Big Rivers is a party or by which Big Rivers, or its property, is bound, or result in the 

creation of any lien on the property of Big Rivers. 

( 4  No Required Consents A11 consents, approvals, resolutions, 

authorizations, actions or orders, including, those which must be obtained froin any 

governmental entities or regulatory bodies, required for the authorization, execution and 

delivery of, and for the consummation of the transactions contemplated by, this Amendment 

by Big Rivers have been obtained prior to the date hereof 

Section 2 2 Representations and Warranties of the Citv of Henderson and the City 

Utilitv Commission. The City of Henderson, Kentucky (“City of Henderson”), and the City 
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of Henderson Utility Commission (“City Utility Commission”) hereby severally represent 

and warrant to Big Rivers that: 

(a) OrEanization and Existence. The City of Henderson is a municipal 

corporation and city of the second class duly organized and existing under the laws of the 

Commonwealth of Kentucky The City Utility Commission is a public body politic and 

corporate duly organized and existing under ICentucky Revised Statutes 5 96.530 and related 

statutes. 

(b) Authorization. Execution. Binding Effect. This Amendment has been 

duly authorized, executed and delivered by the City of Henderson and the City Utility 

Cornmission, and, assuming the due authorization, execution and delivery hereof by Big 

Rivers, constitutes the legal, valid and binding obligation of the City of Henderson and the 

City Utility Commission, enforceable against the City of Henderson and the City Utility 

Commission in accordance with its terms, except as enforceability may be limited by 

bankruptcy, insolvency, reorganization, arrangement, moratorium or other laws relating to or 

affecting the rights of creditors generally and by general principles of equity. 

(c) No Violation. The execution, delivery and performance by the City of 

Henderson and the City Utility Commission of this Amendment, the consummation by the 

City of Henderson and the City Utility Commission of the transactions contemplated hereby, 

and the compliance hy the City of Henderson and the City Utility Commission with the terms 

and provisions hereof, do not and will not (i) contravene any applicable laws, rules 01 

iegulations, or (ii) contravene the provisions of, or constitute a default (or an event which, 

with notice or the passage of time, or both, would constitute a default) by it under, any 
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indenture, mortgage or other material contract, agreement or instrument to which the City of 

Henderson or the City Utility Commission is a party or by which the City of Henderson or 

the City Utility Commission, or its property, is bound, or result in the creation of any lien on 

the property of the City o f  Henderson or the City IJtility Commission 

(4 No Required Consents All consents, approvals, resolutions, 

authorizations, actions or orders, including, those which must be obtained from any 

governinental entities or regulatory bodies, required for the authorization, execution and 

delivery of, and for the coiisunimation of the transactions contemplated by, this Amendmenl 

by the City o f  Henderson and the City Utility Conimission have been obtained prior to the 

date hereof. 

AR'T1CL.E 3 

MISCELL.ANEOUS 

Section 3.1 Successors and Assigns. This Amendment shall be binding upon, and 

shall inure to the benefit of and be enforceable by, the parties named herein and their 

respective successors and assigns, and all other persons or entities claiming by, through oi 

under any of them 

Section 3 2 Governing Law. THIS AMENDMENT SHALL. BE GOVERNED BY 

AND CONSTRUED IN ACCORDANCE WITH THE L.AWS OF THE 

COMMONWEALTH OF KENTUCKY 

Section 3.3 Reaffirmation. Except as specifically modified above, the Power 

Sales Contract remains in full force and effect and is not altered by this Amendment 
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IN TESTIMONY WHEREOF, the parties hereto have executed this Amendment in 
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multiple counterparts as of the date first herein written 

CITY OF HENDERSON, IENTIJCKY 

By: 

ATTE.ST: 

CITY OF I-ENDERSON UTILXTY 
COMMISSION 

BY: 

Chairman 

ATTEST: 

BIG RIVERS ELECTRIC CORPORATION 

By: 

President & CEO 

ATTEST: 

LOU: 2965874-1 
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STATION TWO TERMINATION AND RELEASE 
AGRlEEMENT 



STATION TWO TERMINATION AND RELEASE AGREEMENT 

THIS STATION TWO TERMINATION AND RELEASE AGREEMENT (the 

“Station Two Terniiiiatiorz arid Rekase”), dated as of 1, 2008, by and among 

(a) BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural electric generation and 

transmission cooperative (“Big Rivers”), (h) E.ON 1J.S. LLC (“E.ON’), a Kentucky limited 

liability company flWa LG&E Energy LLC, and the successor to LG&E Energy Corp., a 

Kentucky corporation (“LEG“’), (c) LG&E ENERGY MARKETING INC., an Oklahoma 

corporation (“LEM’), and (d) WESTERN KENTUCKY ENERGY COW., a Kentucky 

corporation (“WXTC’) and the successor by merger with (i) WKE Corp., a Kentucky 

corporation (“WRE”), and (ii) WKE Station Two Inc., a Kentucky corporation (“Station 

Two Subsidimy ’7 (WKEC, together with EON and LE.M, the “E.0N Station Two Parties”) 

(collectively, the “Parties”). 

RECITALS: 

A. Prior to the effectiveness of the Plan of Reorganization (defined below), Big 

Rivers operated Station Two and the Joint Use Facilities, and purchased a certain portion of 

the output of Station Two. 

B. In accordance with the First Amended Plan of Reorganization in Big River’s 

bankruptcy proceeding, as modified and restated on June 9, 1997 (as so modified, the “Pan 

ofXeorga,tizatiori”), Big Rivers, LEM, Station Two Subsidiary and WKEC entered into a 

New Participation Agreement, dated April 6 ,  1998 (as amended, the “Participation 

Agreemerit”) and certain other documents. 

C. In accordance with the Participation Agreement, Station Two Subsidiary 

assumed certain of Big Rivers’ operational responsibilities with respect to Station Two and 

the .Joint [Jse Facilities, and LEC, WEC, LEM, Station Two Subsidiary, the City of 

Henderson, Kentucky (the “City of Heriderson”) the City of Henderson Utility Commission 

d/b/a Henderson Municipal Power & Light (the “City UtXty Corrinzission”) and Big Rivers 

executed and delivered certain agreements, including the Station Two Agreement, and 



created certain interests in favor of, and certain obligations assumed by, one or more of the 

E.ON Station Two Parties with respect to Station Two, the Joint Use Facilities and the 

Station Two Site. 

D. Big Rivers and the E.ON Station Two Parties have concluded that it is in their 

mutual best interests to terminate and release the property interests and contractual 

relationships created by the Participation Agreement, the Station Two Agreement and the 

other operative documents, and have executed and delivered a Transaction Termination 

Agreement, dated as of March 26, 2007, as amended (the “Transaction Terrniizatiorz 

Agreeirzenf’), setting forth tlie terms and conditions upon which Big Rivers and the E.ON 

Station Two Parties are willing to terminate and release such property interests and 

contractual relationships. 

E. Contemporaneous with the execution and delivery of this Station Two 

Termination and Release, WKEC, LEM, Big Rivers, the City of Henderson and the City 

Utility Commission executed and delivered a Second Amendatory Agreement of even date 

herewith, pursuant to which (among other transactions) those parties amended the Station 

Two Agreement so that the same expired on the date hereof, and WKE! paid to tlie City 

Utility Commission a certain “Expiration Fee” as an inducement for the City of Henderson 

and the City Utility Commission to enter into that Second Amendatory Agreement (the 

“Second Amendatory Agreerricttt ’7. 

F. Contemporaneous with the execution and delivery of this Station Two 

Termination and Release, the City of Henderson, the City Utility Commission and Big Rivers 

executed and delivered an Amendment to the Station Two Power Sales Contract. 

G. Prior to the date hereof, WKE and Station Two Subsidiary were merged with 

and into WICEC in accordance with Kentucky law, with WKEC being the surviving entity in 

that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 

of WKE and Station Two Subsidiary, respectively. 

H. Also prior to the date hereof, LEM assigned and transfened to W a c ,  among 

other agreements and rights, all rights, title and interests of L.EM under or pursuant to the 

Station Two Agreement, the Station Two Power Sales Agreement and certain other 
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agreements or instruments with Big Rivers and/or the City of Henderson (or the City Utility 

Commission) relating to Station Two and/or the Joint Use Facilities However, LEM was 

not, by reason of such assignments and tiansfers, relieved from its debts, obligations or 

liabilities under or pursuant to those agreements or instruments 

1.. This Station Two Termination and Release, together with the Second 

Amendatory Agreement, constitute the “Station Two Termination and Release” contemplated 

in the Transaction Termination Agreement. 

NOW, THEREFORE, in consideration of tlie premises and the mutual covenants 

and agreements set forth below, the E.ON Station Two Parties and Big Rivers each agree as 

follows: 

ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. Capitalized terms used in this Station Two Termination 

and Release (including the Recitals, Exhibits and Schedules hereto) and not otherwise 

defined herein shall have the meanings set forth in Exhibit A to this Station Two Termination 

and Release or, if not so defined in that Exhibit A, in the Station Two Agreement. The rules 

of interpretation set forth in Exhibit A to this Station Two Termination and Release shall 

apply to this Station Two Termination and Release and to the Parties’ respective rights and 

obligations hereunder 

ARTICLE 2 

STATION TWO TERMINATED AGREEMENTS; MORTGAGE REL,EASES 

Section 2.1 Station Two Terminated Agreements. Effective immediately, witliout 

notice or further action on the part of any Party, and to the extent they may do so without tlie 

consent, approval or agreement of any other person or entity (including without limitation, 

the City of Henderson or the City Utility Commission), each of the E.ON Station Two Parties 

and Big Rivers, for themselves and their respective successors, predecessors and assigns, and 

for all other persons or entities claiming by, through or under them, hereby collectively and 

irrevocably terminate, discliarge and render null and void and of no furtlier force or effect 

whatsoever each of the agreements, letter agreements, guaranties, easements, implementing 
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letters, directives and other instruments and documents set forth or identified on Schedule 2.1 

hereto (collectively, the “Station Two Terminated Agreements”) to which such Parties are 

signatories or beneficiaries. 

Section 2.2 Filing of Releases and Termination Statements. Promptly following 

the execution and delivery hereof; and consistent with the last sentence of Subsection 

10.11(a) of the Station Two Agreement, the relevant Parties agree to execute and deliver to 

the appropriate Party or Parties for purposes of recording or filing the same: (a) terminations 

of easements and rights of way in the forms attached hereto as Exhibits B-1 and B-2, (b) a 

termination of Assignment of Easements in the form attached hereto as Exhibit B-3, (c) a 

Partial Termination and Release of Deed of Easement in the form attached hereto as Exhibit 
___ B-4, (d) a Partial Release of Grantors’ Rights to Rights and Easements in the form attached 

hereto as Exhibit B-5, and (e) all such other instruments of termination, discharge or release 

(in form reasonably satisfactory to the relevant Parties) as shall be required by or otherwise 

provided for in any Station Two Terminated Agreement, or as shall be r’easonably requested 

by any Party to evidence such termination, discharge or release or’ for the purpose of updating 

the real estate records of Henderson County, Kentucky, in respect of the terminations, 

releases and discharges of the Station Two Terminated Agreements as contemplated herein 

Section 2.3 Releases by Big Rivers. Effective immediately, and without notice or 

further action on the part of any Party, Big Rivers, for itself and its successors, predecessors 

and assigns, and for all other persons or entities claiming by, through or under any of them: 

(a) hereby fully, irrevocably and forever remises, releases, acquits, waives and discharges 

any possessory interest in real or personal property granted by any E.ON Station Two Party, 

and any lien, security interest, charge or encumbrance whatsoever created or granted by any 

E.ON Station Two Party, in each case to or in favor of Big Rivers by any one or more of the 

Station Two Terminated Agreements at any time prior to the execution and delivery hereof; 

and (b) hereby fully, irrevocably and forever remises, releases, acquits and discharges each of 

LEC, E.ON, LEM, WKE.C, W E  and Station Two Subsidiary, and their respective members, 

shareholders, directors, officers, employees, agents, representatives, advisors, successors, 

predecessors and assigns, and each of them (collectively, the “Big Rivers Released Parties”), 

of and froin any and all manner of actions, causes of action, suits, sums of money, accounts, 

reclconings, covenants, controversies, agreements, promises, remedies, amounts paid in 

4 



settlement, compromises, losses, levies, rights of Contribution, rights of set-off, other rights, 

damages, judgments, executions, debts, obligations, liabilities, claims and demands of any 

nature whatsoever, whether or not in contract, in equity, in tort or otheiwise, whether 

pursuant to any statute, ordinance, regulation, rule of common law or otherwise, whether 

direct or indirect, whether punitive or compensatory, whether lcnown or unknown, whether 

presently discoverable or undiscoverable, whether threatened, pending, suspected or claimed, 

and whether fixed, accrued, contingent or otherwise (collectively, “Claims”), which Big 

Rivers ever had, now has, may now have or may hereafter have against any one or more of 

the Big Rivers Released Parties, resulting from, arising out of or in any manner relating to: (i) 

any Station Two Terminated Agreement; or (ii) any performance or non-performance by a 

Big Rivers Released Party under or pursuant to any Station Two Terminated Agreement; or 

(iii) any breach or default by a Big Rivers Released Party under or pursuant to any Station 

Two Terminated Agreement howsoever caused and whenever occurring; or (iv) in the case of 

the E.ON Station Two Parties, their respective (including without limitation, their respective 

employees’, officers’, agents’, representatives’, advisors’ and/or contractors’ respective) 

operation, maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, 

retirement, replacement or possession of, or the condition or state ofrepair of, Station Two or 

any component(s) thereof (including without limitation, any components installed or 

constructed following the date of the Station Two Agreement), the Joint Use Facilities or any 

component(s) thereof, the Station Two Site (and any other real property of Big Rivers, the 

City of Henderson or the City Utility Commission operated, maintained, repaired, kept up, 

occupied or used by an EON Station Two Party (or its employees, officers, agents, 

representatives, advisors and/or contractors)), any electric energy generated by or capacity 

associated with Station Two, or any tangible or intangible properties, inventories, spare parts, 

tools, materials or supplies of, relating to or used in connection with the operation, 

maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, retirement, 

replacement or possession of Station Two (or any components thereof), the Joint Use 

Facilities (or any components thereof), the Station Two Site or such electric energy or 

capacity, in each ease whether pursuant to a Station Two Terminated Agreement, a 

“Released Station Two Contract” (as hereinafter defined) or otherwise; provided, however, 

- that nothing contained in this Section 2..3 shall be deemed to affect, release, discharge, limit, 

waive or eliminate (A) any other covenant or agreement on the part of any E.ON Station Two 
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Party set forth in, or expressly contemplated as surviving the “Closing” in, the Transaction 

Termination Agreement or any other “Definitive Document” (as defined in the Transaction 

Termination Agreement), it being understood that such other covenants and agreements shall 

survive the execution and delivery hereof and the transactions contemplated in this Station 

Two Termination and Release as between Big Rivers and the relevant E.ON Station Two 

Parties; or (B) any covenant or agreement on the part of the City of Henderson or the City 

Utility Commission to or in favor of Big Rivers set forth in any Station Two Terminated 

Agreement, or any right, defense, claim or counterclaim of Big Rivers as against the City of 

Henderson and/or the City Utility Commission of any nature whatsoever; and provided 

further, that Big Rivers does not hereby remise, release, acquit, waive or discharge the E.ON 

Station Two Parties of or from performance of and compliance with any obligations under 

this Station Two Termination and Release to be performed or complied with by the E.ON 

Station Two Parties (or any of them). 

Section 2.4 Releases bv the E.ON Station Two Parties. Effective immediately, 

and without notice or further action on the part of any Party, each E.ON Station Two Party, 

for itself and its successors, predecessors and assigns, and for all other persons or entities 

claiming by, through or under any of them: (a) hereby klly, irrevocably and forever remises, 

releases, acquits, waives and discharges any possessory interest in real or personal property 

granted by Big Rivers, and any lien, security interest, charge or encumbrance whatsoever 

created or granted by Big Rivers, in each case to or in favor of such E.ON Station Two Party 

by any one or more of the Station Two Terminated Agreements at any time prior to the date 

hereof; and (b) hereby fully, irrevocably and forever remises, releases, acquits, waives and 

discharges Big Rivers and its members, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the “E.0N Released Parties”), of and from any and all Claims which such 

E.ON Station Two Party ever had, now has, may now have or may hereafter have against any 

one or more of the E.ON Released Parties, resulting from, arising out of or in any manner 

relating to: (i) any Station Two Terminated Agreement; or (ii) any performance or non- 

performance by an E.ON Released Party under or pursuant to any Station Two Terminated 

Agreement; or (iii) any breach or default by an E.ON Released Party under or pursuant to 

any Station Two Terminated Agreement howsoever caused and whenever occurring; 
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provided. however, that nothing contained in this Section 2.4 shall be deemed to affect, 

release, discharge, limit, waive or eliminate (A) any other covenant or agreement on the part 

of Big Rivers set forth in, or expressly contemplated as surviving the “Closing” in, the 

Transaction Termination Agreement or any other Definitive Document, i t  being understood 

that such other covenants and agreements shall survive the execution and delivery hereof and 

the transactions contemplated in this Station Two Termination and Release as between Big 

Rivers and the relevant E.ON Station Two Parties; or (B) any covenant or agreement on the 

part of the City of Henderson or the City Utility Commission to or in favor of any E.ON 

Station Two Party set forth in any Station Two Terminated Agreement, or any right, defense, 

claim or counterclaim of any E.ON Station Two Party as against the City of Henderson or the 

City Utility Commission of any nature whatsoever; and provided further. that the E..ON 

Station Two Parties do not hereby remise, r’elease, acquit, waive or discharge Big Rivers of 

or from performance of and compliance with any obligations under this Station Two 

Termination and Release to be performed or complied with by Big Rivers. 

ARTICLE 3 

RELEASED STATION TWO CONTRACTS 

Section 3.1 Released Station Two Contracts. Schedule 3.1 attached hereto sets 

forth or identifies various contracts, agreements or other instruments to which Big Rivers is a 

party as of the execution and delivery hereof, certain of which contracts, agreements or 

instruments were partially assigned to and assumed by, or were entered into by, one or more 

of the E.ON Station Two Parties (or their predecessors) prior to the date hereof, or under 

certain of which contracts, agreements or instruments one or more E.ON Station Two Parties 

may have become a beneficiary, in either case pursuant to the transactions contemplated in 

one or more of the Station Two Terminated Agreements or other transactions entered into by 

such E.ON Station Two Parties since the date of the Station Two Agreement (collectively, 

the ‘%leleased Station Two  contract,^"). The Parties acknowledge that, by reason of the 

transactions contemplated in this Station Two Termination and Release and in the Second 

Amendatory Agreement, the relevant E O N  Station Two Parties shall be released by Big 

Rivers from the Released Station Two Contracts to which they are a party as provided below 

in this Article 3 ,  but that those Released Station Two Contracts shall hereafter continue in 

full force and effect as between Big Rivers, on the one hand, and the City of Henderson 



and/or the City Utility Commission, on the other hand (and with such other parties thereto), 

in accordance with their respective terms (unless otherwise amended, modified, terminated or 

replaced by the separate agreement of Big Rivers, the City of Henderson and/or the City 

Utility Commission). In light of the fact, as contemplated in the Station Two Agreement, 

that Big Rivers has remained a party to and beneficiary of certain of the Released Station 

Two Contracts throughout the period during which the relevant E.ON Station Two Parties (as 

assignees of Big Rivers, or as assignees of one or more other E.ON Station Two Parties or of 

Station Two Subsidiary or WICE) may have been parties to or beneficiaries of such Released 

Station Two Contracts, Big Rivers remains possessed of all rights and interests as against the 

City of Henderson and/or the City Utility Commission (as applicable) under and pursuant to 

such Released Station Two Contracts, whether such rights and interests were heretofore held 

by Big Rivers and/or by any E.ON Station Two Party, with full right and entitlement, 

following the execution and delivery of this Station Two Termination and Release, to 

exercise and enjoy all such rights and interests in accordance with the respective terms of 

such contracts. 

Section3.2 Release of E.ON Station Two Parties bv Big Rivers. Effective 

immediately, without notice or further action on the part of any Party, Big Rivers, for itself 

and its successors, predecessors, and assigns, and for all other persons or entities claiming by, 

through or under any of them, hereby fully, irrevocably and forever remises, releases, 

acquits, waives and discharges each of LEC, EON, LEM, WICEC, WICE and Station Two 

Subsidiary, and their respective members, shareholders, directors, officers, employees, 

agents, representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the ‘‘Section 3.2 Released Parties”), of and from any and all Claims which Big 

Rivers ever had, now has, may now have or may hereafter have against any one or more of 

the Section 3.2 Released Parties, resulting &om, arising out of or in any manner relating to: 

(i) any Released Station Two Contract; ox (ii) any performance or non-performance by a 

Section 3.2 Released Party under or pursuant to any Released Station Two Contract; or 

(iii) any breach or default by a Section 3.2 Released Party under or pursuant to any Released 

Station Two Contract howsoever caused and whenever occurring; provided, however, that 

nothing contained in this Section 3.2 shall be deemed to affect, release, discharge, limit, 

waive or eliminate (A) any other covenant or agreement on the part of any E.ON Station Two 
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Party set forth in, or expressly contemplated as surviving the “Closing” in, the Transaction 

Termination Agreement or any other Definitive Document, it being understood that such 

other covenants and agreements shall survive the execution and delivery hereof and the 

transactions contemplated in this Station Two Termination and Release as between Big 

Rivers and the relevant E.ON Station Two Parties; or (B) any covenant or agreement on the 

part of the City of Henderson or the City LJtility Commission to or in favor of Big Rivers set 

forth in any Released Station Two Contract, or any right, defense, claim or counterclaim of 

Big Rivers as against the City of Henderson and/or the City Utility Commission of any 

nature whatsoever; and Drovided krther, that Big Rivers does not hereby remise, release, 

acquit, waive or discharge the E..ON Station Two Parties of or from perfoimance of and 

compliance with any obligations under this Station Two Termination and Release to be 

performed or complied with by the EON Station Two Parties (or any of them). 

Section 3.3 Release of BiP Rivers bv E.ON Station Two Parties. Effective 

immediately, without notice or further action on tlie pait of any Party, each E.ON Station 

Two Party, for itself and its successors, predecessors, and assigns, and for all other persons or 

entities claiming by, through or under any of them, hereby hlly, irrevocably and forever 

remises, releases, acquits, waives and discharges Big Rivers and its members, directors, 

officers, employees, agents, representatives, advisors, successors, predecessors and assigns, 

and each of them (collectively, the “Section 3.3 Releused Purties”), of and from any and all 

Claims which such E.ON Station Two Party ever had, now has, may now have or may 

hereafter have against any one or more of the Section 3.3 Released Parties, resulting from, 

arising out of or in any manner relating to (i) any Released Station Two Contract, or (ii) any 

performance or non-performance by a Section 3.3 Released Party under or pursuant to any 

Released Station Two Contract, or (iii) any breach or default by a Section 3.3 Released Party 

under or pursuant to any Released Station Two Contract howsoever caused and whenever 

occurring; provided, however. that nothing contained in this Section 3..3 shall be deemed to 

affect, release, discharge, limit, waive or eliminate (A) any other covenant or agreement on 

the part of Big Rivers set forth in, or expressly contemplated as surviving the “Closing” in, 

tlie Transaction Termination Agreement or any other Definitive Document, it being 

understood that such other covenants and agreements shall survive the execution and delivery 

hereof and the transactions contemplated in this Station Two Termination and Release as 
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between Big Rivers and the relevant EON Station Two Parties; or (B) any covenant or 

agreement on the part of the City of Henderson or the City Utility Commission to or in favor 

of any E.ON Station Two Party set forth in any Released Station Two Contract, or any right 

defense, claim or counterclaim of any E.ON Station Two Party as against the City of 

Henderson or the City Utility Commission of any nature whatsoever; and provided further, 

the E.ON Station Two Parties do not hereby remise, release, acquit, waive or discharge 

Big Rivers of or from performance of and compliance with any obligations under this Station 

Two Termination and Release to be performed or complied with by Big Rivers. 

ARTICLE 4 

RECONCILIATIONS; DISTRIBUTIONS; PAYMENTS 

Section 4.1 Closiiin Year Reconciliation. 

(a) Big Rivers, LEM and WKEC agree with each other that, 

notwithstanding any provisions of this Station Two Termination and Release, the 

Second Amendatory Agreement, the Transaction Termination Agreement or the 

“Termination and Release” (as defined in the Transaction Termination Agreement) to 

the contrary, the provisions of Subsection lO.l(a) of the Station Two Agreement 

(solely to the extent they relate to the “date of termination or expiration of the Term” 

and to the period of operation of Station Two during the “Term” (as defined in the 

Station Two Agreement)), and the provisions of Subsections lO.l(c) and 10 l(d) of 

the Station Two Agreement, shall each survive the execution and delivery of this 

Station Two Termination and Release and of the Second Amendatory Agreement, and 

shall continue to be binding on and to inure to the benefit of Big Rivers, LEM and 

WKEC (as the successor to Station Two Subsidiary and the assignee of LEM) until 

satisfied or discharged in full; provided, that: 

(i) the provisions of the concluding sentence of Subsection lO.l(c) 

is hereby amended and restated to be and read in its entirety as follows: 

“Amounts which have accrued or become payable during the Partial Year 
prior to the expiration or termination of the Term, but (i) which have not been 
paid to the relevant Party as of the date of that expiration or termination and 
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(ii) the payment of which as between WKEC and Big Rivers has not been 
expressly provided for in this Article 4 or in Section 3 5 of the Termination 
Agreement, shall continue to be payable to that Party thereafter by the Party 
having the obligation to make such payment prior to the date of expiration or 
termination of the Term.” 

; and 

(ii) all references in any of the above-described provisions of 

Section 10.1 to the “date of termination or expiration of the Term,” to the 

“date of expiration or termination of this Agreement,” to the “termination or 

expiration date,” to the “expiration or termination of the Term,’’ or to the “date 

of that expiration or termination,” shall be deemed to be references to the date 

of this Station Two Termination and Release: and 

(iii) by way of clarification and not of limitation, for purposes of 

the reconciliation to be undertaken following the date hereof by Big Rivers, 

L,EM and WICEC pursuant to Section 10.1 of the Station Two Agreement, the 

operating and maintenances costs actually paid or accrued by WKEC in the 

Partial Year shall be deemed to include, without limitation, all general and 

administrative expenses for the Partial Year permitted, immediately prior to 

the execution and delivery of this Station Two Termination and Release, to be 

charged by Station Two Subsidiary to Station Two pursuant to Section 4.3 of 

the G&A Allocation Agreement (including any general and administrative 

expenses for the Partial Year permitted to be charged by Big Rivers to Station 

Two pursuant to Section 4.1 of the G&A Allocation Agreement but which 

were paid by WKEC to Big Rivers pursuant to Section 5 2 of that agreement 

prior to the date hereof); provided, that those general and administrative 

expenses for the Partial Year shall be subject to further reconciliation and 

payment between WKEC and Big Rivers as contemplated in Section 5.2(b) of 

the G&A Allocation Agreement 

Big Rivers, LEM and WICEC hereby further agree with each other that attached to 

this Station Two Termination and Release as Schedule 4.1 and incorporated herein by 

reference is a true, correct and complete copy of those provisions (or portions thereof) 

of Section 10.1 ofthe Station Two Agreement (as amended hereby) that shall survive 
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the execution and delivery hereof and continue to be binding on and to inure to the 

benefit of Big Rivers, LEM and WKEC as contemplated in the preceding sentence, 

all other provisions (or portions thereof) of that Section 10.1 becoming null, void and 

of no further force or effect as of the execution and delivery hereof. 

(b) Notwithstanding anything to the contrary set forth in this Station Two 

Termination and Release, promptly following the execution and delivery hereof (and 

to the extent not paid and discharged in full prior to the date hereof), WIGC shall 

remit and pay to the City of Henderson or the City Utility Commission (as 

applicable), without set-off or deduction, all payments that have accrued and become 

payable by WKEC prior to the date hereof under Section 9.1 of the Station Two 

Power Sales Agreement. In the event, at any time following the date hereof, Big 

Rivers shall receive from the City of Henderson or the City Utility Commission any 

payments made on account of amounts that have accrued and become payable to 

WKEC prior to the date hereof under Section 16.2 of the Station Two Operating 

Agreement, Big Rivers agrees to promptly remit and pay the amounts so received by 

it to WKEC without set-off or deduction. In the event, at any time following the date 

hereof, WICEC shall receive from the City of Henderson or the City Utility 

Commission any payments made on account of amounts that have accrued and 

become payable to Big Rivers following the date hereof under any Station Two 

Contract, WKEC agrees to promptly remit and pay the amounts so received by it to 

Big Rivers without set-off or deduction. 

Section 4.2 Distribution of Funds: Payments for Prior Services. 

(a) The Parties acknowledge that, notwithstanding anything contained in 

this Station Two Termination and Release or the Second Amendatory Agreement to 

the contrary, in the event, as of the execution and delivery of this Station Two 

Termination and Release, any amounts remain owing by the City Utility Commission 

to WKEC (as assignee of LEM) pursuant to the New Reserves Agreement, on 

account of  any services rendered by WKEC to the City of Henderson or the City 

Utility Commission under the New Reserves Agreement through the date hereof, the 

obligation ofthe City Utility Commission to pay such amounts to W I E C  shall 
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survive the execution and delivery hereof and shall continue to be a right held solely 

by WKEC, and the Parties shall use their reasonable best efforts to cause such 

amounts to be paid by the City Utility Commission to WKEC in immediately 

available funds promptly following the date hereof, without set-off or deduction. 

(b) The Parties agree to use their reasonable best efforts to cause, 

promptly following the execution and delivery of this Station Two Termination and 

Release, the release and delivery to WIGC of all amounts required to be released 

from the Big Rivers Replacement O&M Fund and delivered to and for the account of 

WKEC upon the expiration of the Station Two Agreement (including without 

limitation, all accrued but unpaid interest), as contemplated in Subsection 10.3(f)(4) 

of the Station Two Agreement. Promptly following the release and delivery of funds 

to WKEC as contemplated above, Big Rivers agrees to deposit into the Big Rivers 

Replacement O&M Fund the amount required to fund the Big Rivers Replacement 

O&M Fund as contemplated in Section 10.3(f)(4) of the Station Two Agreement and 

Section 19.3 of the Station Two Power Sales Agreement 

ARTICLE 5 

MISCELLANEOUS 

Section 5.1 Successors and Assigns. This Station Two Termination and Release 

shall be binding upon, and shall inure to the benefit of and be enforceable by, the Parties 

named herein and their respective members, shareholders, directors, officers, employees, 

agents, representatives, successors, predecessors and permitted assigns, and all other persons 

or entities claiming by, tbrough or under any of them. No Party may assign either tbis 

Station Two Termination and Release or any of its rights or interests hereunder, nor delegate 

any of its obligations hereunder, without the prior written consent of the other Parties (which 

consent shall not be unreasonably withheld, conditioned or delayed), and any attempt to 

male  any such transfer, assigninent or delegation without such consent shall be null and 

void. 

Section 5.2 Notices. All notices, requests, demands, claims or other 

communications required or permitted to be given or made under this Station Two 

Termination and Release shall be in writing and shall be deemed duly given or made if it is 
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sent by registered or certified mail, return receipt requested, postage prepaid, and addressed 

to the intended recipient as set forth below: 

If to aiiv E.ON Station Two Party: E.ON 1J S LLC 
220 West Main Street 
Louisville, KY 40202 
Facsimile: 502-627-4622 
Telephone: 502-627-3665 
Attn: Executive Vice President, 
General Counsel & Corporate Secretary 

With a Copv to: Patrick R Northam, Esq. 
Greenebaum Doll & McDonald PLLC 
3500 National City Tower 
101 South Fifth Street 
L.ouisville, Kentucky 40202 
Facsimile: 502-587-3695 
Telephone: 502-587-3774 
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If to Big Rivers: 

With a Copy to: 

Big Rivers Electric Corporation 
201 Third Street 
P.O. Box 24 
Henderson Kentucky 4241 9 
Attention: President & Chief Executive Officer 
Facsimile: 270-827-2558 
Telephone: 270-827-256 1 

James M. Miller, Esq. 
Sullivan, Mountjoy, Stainback & Miller, PS.C 
100 St. Ann Building 
Post Office Box 727 
Owensboro, Kentucky 42302-0727 
Facsimile: 270-683-6694 
Telephone: 270-691-1640 

Any Party may send any notice, request, demand, claim or other communication 

hereunder to the intended recipient at the address set forth above using any other means 

(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 

mail, or electronic mail), but no such notice, request, demand, claim, or other communication 

shall be deemed to have been duly given unless and until it actually is received by the 

intended recipient. Any Party may change the address to which notices, requests, demands, 

claims, and other communications hereunder are to be delivered by giving the other Party 

notice in the manner herein set forth. 

Section5.3 Governing Law. THIS STATION TWO TERMINATION AND 

RELEASE SHALL BE GOVERNED BY AND CONSTRtJED IN ACCORDANCE WITH 

THE L.AWS OF THE COMMONWEAL,TH OF KENTUCKY. 

Section 5 4 Amendments and Waivers. This Station Two Termination and 

Release shall not be modified or amended except pursuant to an instrument in writing 

executed and delivered on behalf of each of the Parties No waiver of any of the provisions 

of this Station Two Termination and Release shall be deemed to or shall constitute a 

continuing waiver or a waiver of any other provision hereof (whether or not similar). No 

delay on the part of any Party in exercising any right, power or privilege hereunder shall 

operate as a waiver thereof. 
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Section 5.5 Severability. Any term or provision of this Station Two Termination 

and Release which is invalid or unenforceable in any jurisdiction shall, as to such 

,jurisdiction, be ineffective only to the extent of such invalidity or unenforceability, without 

rendering invalid or unenforceable the remaining terms and provisions of this Station Two 

Termination and Release or affecting the validity or enforceability of any of the terms or 

provisions of this Station Two Termination and Release in any other ,jurisdiction. 

Section 5.6 Construction. The Parties have participated jointly in the negotiation 

and drafting of this Station Two Termination and Release. In the event an ambiguity or 

question of intent or interpretation arises, this Station Two Termination and Release shall be 

construed as if drafted jointly by the Parties and no presumption or burden of proof shall 

arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of 

this Station Two Termination and Release. 

Section 5.7 Incorporation The Exhibits and Schedules identified in this Station 

Two Termination and Release are incorporated herein by reference and made a part hereof. 

Section 5.8 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO 

HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY .KJRY IN 

ANY LEGAL. PROCEEDING ARISING OUT OF OR RELATED TO THIS STATION 

TWO TERMINATION AND RELEASE OR THE TRANSACTIONS CONTEMPL,ATED 

HEREBY I 

Section 5.9 -. The article and section headings contained in this Station 

Two Termination and Release are inserted for convenience only and shall not affect in any 

way the meaning or interpretation of this Station Two Termination and Release. 

Section 5.10 Counterparts. This Station Two Termination and Release may be 

executed in one or more counterparts, each of which shall be deemed an original but all of 

which together will constitute one and the same instrument. 

Section 5.11 Further Assurances Each of the Parties shall, at all times, and from 

time to time, upon the request of the appropriate Party, do, execute, acknowledge and deliver, 

or will cause to be done, executed, acknowledged and delivered, all such furthei acts as may 

be required to consummate the transactions contemplated in this Station Two Termination 
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and Release as they are herein contemplated. Each Party shall, and shall use its 

commercially reasonable efforts to assure that any necessary third party shall, execute and 

deliver such documents and do such otlier acts and things as any other Party may leasonably 

require for the purpose of giving to that other Party the full benefit of all the provisions of 

this Station Two Termination and Release, and as may be reasonably required to complete 

the transactions contemplated in this Station Two Termination and Release. 

Section 5.12 Third Par& Beneficiaries. This Station Two Termination and Release 

is entered into for the sole benefit of the Parties hereto and the otlier persons and entities 

expressly contemplated herein (but not for the benefit of the City of Henderson or the City 

Utility Commission), and except as specifically provided herein, shall not confer any rights 

01 remedies upon any person or entity other than the Parties, such other identified persons 

and entities and their respective successois and permitted assigns 

Section 5.13 No Other Rewesentations. Each Party represents to the others that it 

has not executed this Station Two Termination and Release upon the basis of any agreement, 

promise, representation or warranty not specifically contained herein or in the Transaction 

Termination Agreement or the Definitive Documents contemplated therein. 

Section 5.14 Time of the Essence. Time shall be of the essence in the Parties' 

performance of their respective obligations under this Station Two Termination and Release. 

Section 5.15 Survival. The provisions of this Station Two Termination and Release 

shall survive the execution and delivery hereof and the consummation of the transactions 

contemplated herein, and shall continue to be binding on and enforceable by the Parties 

hereto in accordance with its terms. 

Section 5.16 AcknowledPment and Representation. Each Party has fully read the 

terms of this Station Two Termination and Release and has been represented by competent 

legal counsel in connection with the negotiation and execution hereof, and the effect and 

legal consequences of this Station Two Termination and Release have been hilly explained to 

each Party by its legal counsel. Each Party hereby further represents and warrants to the 

other Parties that such Party has not at any time assigned or' transferred to any other person or 

entiw in any manner, including by way of subrogation, operation of law or otherwise, any 
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Claim or portion thereof that it may have had, has, may now have or may hereafter have, 

against any other Party hereto of the type(s) contemplated in this Station Two Termination 

and Release as to be released and discharged by this Station Two Termination and Release 

(other than such Claims as any E ON Station Two Party inay have against or in respect of 

any other ??.ON Station Two Party but not against Big Rivers) 

Section 5.17 Entire Agreement. This Station Two Termination and Release 

(together with all exhibits and schedules hereto), together with the Transaction Termination 

Agreement and Second Amendatory Agreement, constitute the entire agreement between or 

among the Parties with respect to the subject matter hereof, and supersede any prior 

understandings, agreements or representations between or among the Parties, whether written 

or oral, to the extent they relate in any way to the subject matter hereof. 

IN WITNESS WHEREOF, the Parties have caused this Station Two Termination and 

Release to be duly executed by their respective authorized officers as of the day and year first 

above written. 

[Signatures Appear on the Following Page] 
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BIG RIVERS ELECTRIC CORPORATION 

Name: 
Title: 

E.ON U.S. LLC 

By: 
Name: 
Title: 

LG&E ENERGY MARKETWG INC. 

By: 
Name: 
Title: 

WESTERN KENTIJCKY ENERGY COW. 

By: 
Name: 
Title: 
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EXHIBIT A 

RULES OF INTERPRETATION AND DEFINITIONS 

RULES OF INTERPRETATION. 

otherwise expressly provided herein: 

In this Station Two Termination and Release, unless 

1. Any term defined in this Station Two Termination and Release (including this 

Exhibit A and any other Exhibit or Schedule hereto) by reference to another document, 

instrument or agreement shall continue to have the meaning ascribed thereto whether or not 

such other document, instrument or agreement remains in effect; 

2. Words importing the singular include the plural and vice versa; 

.3. Words importing a gender include either gender; 

4 A reference in this Station Two Termination and Release to a part, clause, 

recital, section, paragraph, article, party, annex, appendix, exhibit, schedule or other 

attachment is a reference to a part, clause, recital, section, paragraph, or article of, or a party, 

annex, appendix, exhibit, schedule or other attachment to, this Station Two Termination and 

Release unless, in any such case, otherwise expressly provided in herein; 

5. A definition of or reference to any document, instrument or agreement set 

fortb in this Station Two Termination and Release (including without limitation, in any 

Exhibit or Schedule hereto) includes all amendments and/or supplements to, and any 

restatements, replacements, modifications or novations of, any such document, instrument or 

agreement unless otherwise specified in such definition or in the context in which such 

reference is used: 

6 .  A reference to any person or entity includes such person’s or entity’s 

successors and permitted assigns (in the designated capacity); 

7. Any reference to “days” shall mean calendar days unless Business Days are 

expressly specified; 



8. If the date as of which any right, option or election is exercisable, or the date 

upon which any amount is due and payable, is stated to be on a date or day that is not a 

Business Day, such right, option or election may be exercised, and such amount shall be 

deemed due and payable, on the next succeeding Business Day with the same effect as if the 

same was exercised or made on such date or day (without, in the case of any such payment, 

the payment or accrual of any interest or other late payment or charge, provided such 

payment is made on such next succeeding Business Day); 

9. Words such as “hereunder”, “hereto”, “hereof and “herein” and other words 

of similar import shall, unless the context clearly requires otherwise, refer to the whole of the 

applicable document and not to any particular article, section, subsection, paragraph or clause 

thereof; and 

10 A reference to “including” means including without limiting the generality of 

any description preceding such term, and for purposes hereof the rule of ejzisdern generzs 

shall not be applicable to limit a general statement, followed by or referable to an 

enumeration of specific matters, to matters similar to those specifically mentioned 

DEFINITIONS 

“Applicable La~vs’’ means all federal, state and local laws, rules, regulations, 

ordinances, codes, orders and directives of any court or other governmental entity or 

regulatory body, or any office or agency thereof. 

“E.0N Guarantee” means the Guarantee Agreement [Station Two Obligations] dated 

July 15, 1998, from E,ON (as successor to LG&E Energy Corp.) in favor of the City of 

Henderson and the City Utility Commission. 

“Govcrrzrrzerztal Eiztity” means any national, state or local government, any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or 

statutory instrumentality, authority, body, agency, bureau or entity. 



“Joint Facilities Agreerrrent” means the .Joint Facilities Agreement between the City 

of Henderson and Big Rivers dated August 1, 1970, as amended. 

“Joint Use Facilities” means the auxiliary facilities which are the subject of the Joint 

Facilities Agreement. 

“Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, security 

inteiesl or encumbrance of any kind, or any other type of preferential arrangement that has 

substantially the same practical effect as a security interest, in respect of such asset 

“Station Two” means the two generating units and related facilities owned by the 

City of Henderson and located on a site near the Green River in Henderson County, 

Kentucky. 

“Station Two Agreerrrent” means the Agreement and Amendments to Agreement 

dated as of July 15, 1998, as amended, among the City of Henderson, the City Utility 

Commission, Big Rivers, LEM, WKEC, WKE and Station Two Subsidiary, including 

without limitation, as amended by the Amendatory Agreement, dated as of April 1,2005, 

among the City of Henderson, the City Utility Commission, Big Rivers, Station Two 

Subsidiary, WEC, LEM and WKE. 

“Station Two Corrtracts” shall have the meaning set forth in Recital B to the Station 

Two Agreement, as the same have been amended through the date hereof. 

“Station Two Site” means the real property on which Station Two and/or the Joint 

Use Facilities are situated. 



EXHIBIT B-1 

TERMINATION OF CITY EASE- 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, the CITY OF HENDERSON, KENTUCKY, a municipal 
corporation, and the CITY OF HENDERSON UTILITY COMMISSION, a body politic and 
corporate (hereinafter collectively referred to as “Henderson”) granted to WKE STATION 
TWO, INC,,, formerly known as LG&E Station Two, Inc., a Kentucky corporation, LG&E 
ENERGY MARKETING, INC., an Oklahoma corporation, and WESTE.RN KENTtJCKY 
ENERGY COW., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Henderson’s property for the 
purpose of enabling the LG&E Parties to perform and fulfill their respective obligations 
under certain agreements relating to the operation and maintenance of Henderson’s Station 
Two Power Plant, all in accordance with the rights, privileges, reservations, exceptions and 
limitations recited therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and conhol Henderson’s Station 
Two Power Plant, and will thereupon cease to use the easement and right-of-way granted to 
them by Henderson by the terms of the Deed of Easement and Right-of-way dated July 15, 
1998, of record in Miscellaneous boolc 6,  at page 373, in the Henderson County Clerk’s 
Office, Henderson County, Kentucky (the “Deed of E.asement”); and 

WHEREAS, prior to the date hereof, WKE Station Two, Inc., formerly known as 
L.G&E Station Two, Inc., a Kentucky corporation, was merged with and into Western 
Kentucly Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
COT. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two, Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two, Inc. in the Deed of E.asement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing, Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger 
of WIG Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said City of Henderson, Kentucky and City of Henderson 
Utility Commission, their respective successors and assigns, any and all right, title and 
interest in and to the property conveyed by said Deed of Easement, and all and any other 
interest the said LG&E Energy Marketing, Inc. and Western Kentucky Energy Corp., their 
respective successors and assigns, may have in and to the said property of City of Henderson, 
Kentucky and City of Henderson Utility Commission conveyed by said Deed of Easement. 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release 
ofDeed of Easement have hereunto executed this document by their respective duly 



authorized representatives to be effective the ~ day of ,2008 

LG&E ENERGY MARKETNG, n\TC. 

By: 

Title: 

WESTERN IENTUCKY ENERGY COW 

By: 

Title: 

CITY OF HENDERSON, IENTUCIW 

Title: 

CITY OF HENDERSON UTILITY 
COMMISSION 

BY: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E, Energy Marketing, Inc , an before me this ___ day of 

Olclahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 

(SEAL) 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 
) ss: 

The foregoing Termination and Release c Deed of Easement was acknowledged 
before me this - day of , 2008, by Western I<entuclcy Energy Corp , a 
Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 

(SEAL) 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON 1 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson, Kentucky, a before me this ___ day of 

municipal corporation, for and on behalf of said municipal corporation. 

My commission expires: 

Notary Public 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson Utility before me this ___ day of 

Commission, a Kentucky municipal commission, for and on behalf of said commission. 

My commission expires: 

Notary Public 

(SEAL) 

This Instrument Was Prepared By: 



E X H I B I T H  

TERMINATION OF BIG RIVERS EASEMENT 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural 
electric cooperative (hereinafter referred to as “Big Rivers”) granted to WIG! STATION 
TWO INC., formerly known as LG&E Station Two Inc., a Kentucky corporation, LG&E 
ENERGY MARKETING INC., an Oklahoma corporation, and WESTERN KENTUCKY 
ENERGY COW., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Big Rivers’ properly for the 
purpose of enabling the LG&E Parties to perform and hlfill their respective obligations 
under certain agreements relating to the operation and maintenance of Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, all in 
accor,dance with the rights, privileges, reservations, exceptions and limitations recited 
therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, and will 
thereupon cease to use the easement and right-of-way granted to them by Big Rivers by the 
terms of the Deed of Easement and Right-of-way dated July 15, 1998, of record in 
Miscellaneous Book 6, at page 378, in the Henderson County Clerk’s Office, Henderson 
County, Kentucky (the “Deed of Easement”); and 

WHEREAS, prior to the date hereof, WKE Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WE Station Two Inc. in the Deed of Easement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger of 
WKE Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said Big Rivers Electric Corporation, its successors and 
assigns, any and all right, title and interest in and to the property conveyed by said Deed of 
Easement, and all and any other interest the said LG&E Energy Marketing Inc. and Western 
Kentucky Energy Corp., their respective successors and assigns, may have in the said 
property of Big Rivers conveyed by said Deed of Easement. 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release of 
Deed of Easement have hereunto executed this document by their respective duly authorized 



representatives to be effective on the ___ day of ,2008. 

LG&E ENERGY MARKETING INC. 

By: 

Title: 

WESTERN I(ENTUC1CY ENERGY COW. 

By: 

Title: 

BIG RIVERS ELECTRIC CORPORATION 

Title: 



COMMONWEALTH OF ICENTUCICY ) 
) ss: 

COUNTY OF JEFFERSON 1 
The foregoing Termination and Release of Deed of Easement was acknowledged 

, 2008, by LG&E Energy Marketing Inc., an before me this ___ day of 
Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON 1 
The foregoing Termination and Release of Deed of Easement was acknowledged 

, 2008, by Western Kentucky Energy Colp., a before me this ____ day of 
Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL.) 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by Big Rivers Electric Corporation, a before me this ___ day of 

Kentucky rural electric cooperative, for and on behalf of said cooperative. 

My commission expires: 

Notary Public 
(SEAL) 



This Instrument Was Prepared By: 



EXHIBIT B-3 

TERMINATION OF ASSIGNMENT OF EASEMENTS 

TERMTNATION AND RELEASE OF ASSIGNMENT OF EASEMENTS 

By ASSIGNMENT OF EASEMENTS entered into on April 30,2006 by and among 
WKE STATION TWO INC., a Kentucky corporation, LG&E ENERGY MARKETING 
INC., an Oklahoma corporation (hereinafter referred to as “Assignors”) and WESTERN 
KENTUCKY ENERGY COW., a ICentucky corporation (hereinafter referred to as 
“Assignee”), which Assignment of Easements is of record in Miscellaneous Book 8, 
beginning at page 902 in the Office of the Henderson County Court Clerk, Henderson 
County, Kentucky, Assignors assigned to Assignee (1) a Deed of Easement and Right-of- 
Way by and among the City of Henderson, Kentucky, and the City of Henderson Utility 
Commission, as Grantors, and WKE Station Two Inc., LG&E Energy Marketing Inc., and 
Western Kentucky Energy Corp.,, as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6, beginning at page 373 in the Office of the Henderson County Court 
Clerk, and (2) a Deed of Easement and Right-of-way by and among Big Rivers E.lectric 
Corporation, as Grantor, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6, beginning at page 378 in the Office of the Henderson County Court 
Clerk, Henderson County, Kentucky (collectively, the “Deeds of Easement”), and 

WHEREAS, the purposes for which such Deeds of Easements were granted, and 
thereafter assigned to Assignee, have terminated as of the effective date of this Termination 
and Release of Assignment of Easements. It is the desire of the Assignors and Assignee to 
return said Deeds of Easement to the original Grantors, free and clear of all claims of the 
Assignors and the Assignee herein, and 

WHEREAS, prior to the date hereof, wI(E Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc, in the Deeds of E,asement herein referred to. 

NOW, THEREFORE, the Assignors and the Assignee do hereby bargain, sell and 
convey, and do by these presents release, remise and quit-claim unto tlie said City of 
Henderson and City of Henderson Utility Commission, their respective successors and 
assigns, any and all right, title and interest in and to the easement and right-of-way referred to 
in that certain Deed of Easement and Right-of-way dated July 15, 1998 and of record in 
Miscellaneous Book 6, beginning at page 37.3 in the Office of the Henderson County Court 
Clerk, and do by these presents release, remise and quit-claim unto the said Big Rivers 
Electxic Corporation its successors and assigns, any and all right, title and interest in and to 
the easement and right-of-way referred to in that certain Deed of Easement and Right-of- 



Way dated July 15, 1998 and of record in Miscellaneous Book 6 ,  beginning at page 378 in 
the Office of the Henderson County Court Clerk, Henderson County, ICentucky. 

IN WITNESS WHEREOF, the Assignors and the Assignee have caused this 
instrument to be executed by their respective duly authorized representatives to be effective 
as of the ___ day of ,2008. 

LG&E ENERGY MARKETING INC 

Title: 

WESTERN KENTUCKY ENERGY COW. 

'Title: 



COMMONWEALTH OF KENTUCKY ) 

COIJNTY OF .JEFFERSON 
) ss: 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by L.G&E Energy acknowledged before me this ___ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said Corporation. 

My commission expires: 

Notary Public 
(SEAL,) 

COMMONWEALTH OF KENTUCKY ) 

COIJNTY OF .JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by Western Kentucky acknowledged before me this - day of 

Energy Corp , a Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL,) 

This Instrument Was Prepared By: 



EXHIBIT B-4 

- PARTIAL TERMINATION AND RELEASE 

PARTIAL TERMINATION AND RELEASE OF 
DEED OF EASEMENT 

On August 12, 2003 the City of Henderson, Kentucky and the City of Henderson 
Utility Commission (collectively, “Grantors”) granted unto WKE Station Two Inc., LG&E 
Energy Marketing Inc., Western Kentucky Energy Corp., WKE Corp. and Big Rivers 
Electric Corporation a non-exclusive, irrevocable easement for access to, and ingress and 
egress over, Grantors’ property for the construction, operation, maintenance and removal o f  
an 8 inch diameter high pressure natural gas line and related valves, fittings and ancillary 
facilities, all as more particularly described in the Deed of Easement which is of record in 
Deed Book 527, at page 421, in the office of the Henderson County Court Clerk (the “Deed 
of Easement”). 

By the terms o f  paragraph 7 of said Deed of Easement it is provided that the rights 
and privileges of WICE Station Two Inc., LG&E Energy Marketing Inc., Western Kentucky 
Energy Corp. and WKE Corp., thek successors and assigns, will terminate at such time as 
they shall cease to operate and maintain Big Rivers Electric Corporation’s Reid Station and 
Big Rivers Electric Corporation’s combustion turbine generating unit, both located in 
Henderson County, Kentucky 

Prior to the date hereof, WKE Station Two Inc. and WKE Corp. were merged with 
and into Western Kentucky Energy Corp. in accordance with Kentucky law, with Western 
Kentucky Energy Corp. being the surviving entity in that merger succeeding to all of the 
assets, properties, rights, debts, obligations and liabilities of WKE Station Two Inc. and 
WKE Corp. At the same time LG&E Energy Marketing Inc. assigned all of its rights and 
interests in the Deed of Easement to Western Kentucky Energy Corp. 

Prior to the execution of this Partial Termination and Release of  Deed of Easement, 
Western Kentucky Energy Corp. ceased to operate and maintain Big Rivers Electric 
Corporation’s Reid Station and Big Rivers Electric Corporation’s combustion turbine 
generating unit, whereby all rights and interests granted to them pursuant to the terms and 
provisions of this Deed of Easement terminated in their entirety. 

NOW THEREFORE pursuant to the requirements of paragraph 7 of said Deed of 
Easement, WKE Station Two Inc. and WKE Corp. acting by and through Western Kentucky 
Energy Corp., LG&E Energy Marketing Inc. and Western Kentucky Energy Corp. hereby 
permanently and irrevocably release and discharge a11 rights and interests created by the 
terms and provisions of the said Deed of Easement, upon which termination they shall have 
no further easement rights or rights of ingress or egress over or with respect to the Grantors’ 
property under said Deed of Easement, and shall be deemed to be fully and forever remised, 
released and discharged by Grantors and Big Rivers ElectTic Corporation of and from any 



and all obligations, liabilities, rights and privileges arising under or pursuant to such Deed of 
Easement. 

IN WITNESS WHEREOF the said Western Kentucky Energy Corp , acting for 
itself and WKE Station Two Inc and WKE Corp., and LG&E Energy Marketing Inc. hereby 
execute this Partial Termination and Release of Deed of Easement this __ day of 

,2008. 

LG&E ENERGY MARIETING INC 

By: 

Title: 

WESTERN IENTUCKY ENERGY COW., 
acting for itself and for 
W E  Station Two Inc. and W I G  Corp 

By: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF .JEFFERSON ) 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was 
,2008, by LG&E Energy acknowledged before me this - day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

Notary Public 

SEAL, 
My commission expires: 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF EFFERSON ) 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was 
acknowledged before me this ____ day of , 2008, by Western 
ICentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation, 
acting also for WKE Station Two Inc. and WKE Corp 

Notary Public 

My commission expires: 

SEAL 

This instrument prepared by: 



EXHIBIT B-5 

PARTIAL. RELEASE 

PARTIAL RELEASE OF GRANTORS’ RIGHTS 
TO RIGHTS AND EASEMENTS 

Effective on April 1, 2005, Big Rivers Eleckic Corporation and Western Kentucky 
Energy Cop .  granted and conveyed to the City of Henderson, Kentucky and the City of 
Henderson Utility Commission certain rights of access, easements of location and use, and 
easements of ingress and egress across lands owned by Big Rivers Electric Corporation, and 
leased to Western ICentucky Energy Corp., located in Henderson County, Kentucky, for use 
in connection with the City’s Station Two Power Plant and the constmetion and addition 
thereto of selective catalytic recovery systems, such Grant of Rights and Easements being of 
record in Deed Book 548, at page 169, in the office of the Henderson County Court Clerk. 
Big Rivers Electric Corporation and Western Kentucky Energy Corp. reserved unto 
themselves certain rights and privileges in connection with said Grant of Rights and 
Easements. 

Western ICentuclcy Energy Corp. has, prior to the execution of this Partial Release of 
Grantors’ Rights to Rights and Easements, terminated its lease of certain of Big Rivers 
Electric Corporation’s property and improvements thereon, and by these presents terminates 
its rights and privileges reserved in its Grant of Rights and Easements to the City of 
Henderson, Kentucky and the City of Henderson Utility Commission under terms and 
provisions of the said Grant of Rights and Easements. 

NOW THEREFORE, Western ICentucky Energy C o p ,  a Kentucky corporation, 
acting for itself and its successors and assigns, does hereby release and forever discharge all 
of its rights and interests reserved by it under the terms and provisions of the said Grant of 
Rights and Easements dated April 1, 2005, having terminated its lease of certain of Big 
Rivers Electric Corporation’s property and improvements thereon upon which said rights and 
easements were granted to the City of Henderson, Kentucky and the City of Henderson 
Utility Commission. 

WITNESS the signature of the undersigned duly authorized representative of 
Western Kentucky Energy Corp. this - day of , 2008. 

WESTERN KENTUCKY ENERGY COW 

Title: 



COMMONWEALTH OF KENTIJCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Partial Release of Grantors’ Rights to Rights and Easements was 
, 2008, by Western acknowledged before me this - day of 

Kentucky Energy Corp , a Kentucky corporation, for and on behalf of said corporation 

SEAL 

Notary Public 

My commission expires: 

This instrument prepared by: 
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SCHEDULE 2.1 

STATION TWO TERMINATED AGREEMENTS 

Station Two Agreement; 

Station Two G&A Allocation Agreement, dated July 15, 1998, among the City Utility 

Commission, Big Rivers and Station Two Subsidiary; 

Agreement with Respect to Operating Reserves and Amendment No. 1 to Systems 

Reserve Agreement, dated July 15, 1998, among the City Utility Commission, Big 

Rivers and LEM: 

Assignment and Assumption Agreement (Station Two), dated July 15, 1998, between 

Big Rivers and Station Two Subsidiary; 

Deed of Easement and Right-of-way, dated July 15, 1998, between Big Rivers, as 

grantor, and Station Two Subsidiary, LEM and WKEC, as grantees; 

Deed of Easement and Right-of-way, dated July 15, 1998, between the City of 

Henderson, the City Utility Commission, as grantors, and Station Two Subsidiary, 

LEM and WKEC, as grantees; 

Acknowledgement and Consent, dated July 15, 1998, among the City of Henderson, 

the City Utility Commission and LEM; 

Designated Representative/Altemate Designated Representative Appointment 

Agreement, dated August 27, 2002, among the City of Henderson, the City Utility 

Commission, Big Rivers, Station Two Subsidiary, Gregory Black and Ralph 

Bowling; 

Letter Agreement, dated October 20, 2003, among WKEC, L.EM and Big Rivers, 

relating to the sharing of costs for the Reid Station gas line; 



10 EON Guarantee, and any written consents, acknowledgments or assurances that may 

have been given by LEC or E.ON at any time prior to the Closing with respect to the 

enfoiceability or effectiveness of the E.ON Guarantee and/or the applicability of the 

E ON Guarantee to any debts, obligations or liabilities of any other E ON Station 

Two Party, Station Two Subsidiary 01 WKE; 

11. Agreement for Interim Funding Station Two SCR System, dated May 7, 2002, as 

amended, among the City of Henderson, the City IJtility Commission, WKEC 

(including as successor by merger with Station Two Subsidiary and WKE) and LEM; 

12. Supplementary Agreement on SO:! Emission Allowances, dated January 18, 2002, 

between the City Utility Commission and WKEC (including as successor by merger 

with Station Two Subsidiary); and 

13. Excess Power Agreement (letter agreement) dated July 23, 1999, between LEM and 

the City Utility Commission 



SCHEDULE 3.1 

RELEASED STATION TWO CONTRACTS 

3. 

4. 

5 ,, 

6 .  

7. 

8. 

Power Sales Contract, dated August 1, 1970, among the City of Henderson, the City 

Utility Commission, Big Rivers, Station Two Subsidiary (as assignee of Big Rivers) 

and LEM (as assignee of Station Two Subsidiary), as amended; 

Amendment No. 1 dated March 2, 1971, to Power Sales Contract, dated August 1, 

1970, among the City of Henderson, the City Utility Commission, Big Rivers, Station 

Two Subsidiary (as assignee of Big Rivers) and LEM (as assignee of Station Two 

Subsidiary); 

Amendments, dated May 1,1993, to Contracts among the City of Henderson, the City 

Utility Commission, Big Rivers, Station Two Subsidiary (as assignee of Big Rivers) 

and LEM (as assignee of Station Two Subsidiary); 

Amendments to Contracts among the City of Henderson, the City IJtility Coinmission 

and Big Rivers, dated July 15, 1998; 

Power Plant Construction and Operation Agreement, dated August 1, 1970, among 

the City of Henderson, the City Utility Commission, Big Rivers and Station Two 

Subsidiary (as assignee of Big Rivers), as amended; 

Joint Facilities Agreement, dated August 1, 1970, among the City of Henderson, the 

City Utility Commission, Big Rivers and Station Two Subsidiary (as assignee of Big 

Rivers), as amended; 

2005 Amendments to Contracts, dated as of April 1, 2005, among the City of 

Henderson, the City Utility Commission, Big Rivers, Station Two Subsidiary and 

LE,M; 

Grant of Rights and Easements, dated as of April 1, 2005, among the City of 

Henderson, the City LJtility Commission, Big Rivers and WIEC; 



9. Agreement (commonly referred to as the “Subordination Agreement”) dated as of 

April 1, 2005, among the City of Henderson, the City Utility Commission, Big 

Rivers, Station Two Subsidiary, LEM, WKEC, WKE, The United States of America, 

Ambac Assurance Corporation, National Rural Utilities Cooperative Finance 

Corporation, Credit Suisse, U S Bank National Association, PBR-1 Statutory Trust, 

PBR-2 Statutory Trust, PBR-3 Statutory Trust, FBR-1 Statutory Trust, FBR-2 

Statutory Trust, PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OF Statutory Trust, Bluegrass 

Leasing, Trisail Capital Corporation, AME Investments, LLC, CoBank, ACB, AME 

Asset Funding, LLC and Ambac Credit Products, LLC; 

10. Settlement Agreement for Diverter Dampers and NEMS Systems, dated April 28, 

2005, among WKEC (including as successor by merger with Station Two 

Subsidiary), the City Utility Commission, Alstom Power Inc., Zachry Construction 

Corporation, and the consortium comprised of Alstom Power Inc. and Zachry 

Construction Corporation pursuant to that certain Consortium Agreement dated 

effective April 2, 2002 (the “Consortium”). 

11. Agreement Regarding Costs in Connection with Correction or Repair of Divertei 

Dampers and NEMS Systems, dated May 5, 2005, among the City Utility 

Commission, WKEC (including as successor by merger with Station Two 

Subsidiary), Alstom Power Inc., Zachry Cons!nction Corporation, the Consortium 

and Big Rivers, including the Amendment thereto executed on December 18, 2006, 

but dated effective December 13.2006. 

12. Agreement and Supplemental Settlement Agreement dated December 13, 2006, 

among the City Iitility Commission, WKEC, Alstom Power Inc., Zachry 

Construction Corporation, the Consortium and Big Rivers 

13. Henderson (Station Two TJnit) 2 Controls - Siemens Proposals RFCN03161-LS-623.3 

dated 10/10/03, RFCN03161-L.S-6233A dated 10/16/03 and RFCN03 161-LS-6233B 

dated 10/17/03; Project 051-H-0096. 



14. Reid 1 Controls - Siemens Proposals RFCN03180-LS-6246 dated 10/21/03. 

15. Letter Agreement dated March 28, 2006, among WICEC, the City Utility Commission 

and Siemens Power Generation, Inc. (“Siemens”). 

16. Letter Agreement dated January 10, 2007, among WKEC, the City Utility 

Commission and Siemens. 

17. Designated Representative Appointment Agreement, dated September 24, 2007, 

among the City of Henderson, the City Utility Commission, Big Rivers, WICEC, 

Gregory Black and Ralph Bowling; and 

18. Deed of Easement, dated August 12,2003, but with retroactive effect to June 1, 1999, 

among the City of Henderson, the City Utility Commission, Big Rivers, WIEC,  

LEM, Station Two Subsidiary and WKE, relating to the Reid Station gas line. 



SCHEDIEE 4.1 

CLOSING YEAR RECONCILIATION 

10.1 Iiiteriirr Period Recoitciliatioits. 

(a) In any Year which includes . . . the date of termination or expiration ofthe Term, 

Big Rivers, on the one hand, and Station Two Subsidiary and L.EM, on the other hand, 

hereby agree that, on or before 30 days after . . . the date of termination or expiration of the 

Term, I . . (or as soon thereafter as is reasonably possible, in the event the relevant data is not 

available within 30 days), there shall be a reconciliation between Big Rivers and the LG&E 

Companies of the following charges and costs actually paid or accrued while Station Two 

was being operated . . by Station Two Subsidiary during the Term, as compared with the 

estimates of such charges and costs paid or accrued (based on the Annual Budget with 

Henderson) during the period of operation of Station Two by . I . Station Two Subsidiary . I .: 
(1) all charges and costs for operation and maintenance of Station Two under the Station 

Two Operating Agreement, as actually paid or accrued by " .  . Station Two Subsidiary I . I 
during the period of I operations of Station Two, as compared with payments made or 

accrued by Henderson to . . Station Two Subsidiary I , I under Section 13.6 of the Station 

Two Operating Agreement based upon estimates included in the Annual Budget; and (2) all 

amounts paid or accrued to Henderson or the Trustee (pursuant to Section 6.1 ofthe Station 

Two Power Sales Agreement) of estimated Capacity costs and charges (based on the Annual 

Budget with Henderson) by . Station Two Subsidiary or LEM during the period of I , . 

Station Two Subsidiary's . . operations of Station Two, as compared with the actual 

aggregate Capacity costs and charges that should have been paid or accrued (based on actual 

charges and costs so paid or accrued in the operation of Station Two) I . . by LEM or Station 

Two Subsidiary during the period of .  . . operation of Station Two. 

(c) For purposes of reconciling operating and maintenance costs and Capacity 

charges between Big Rivers, on the one hand, and LEM and Station Two Subsidiary, on the 

other hand, incurred during the Partial Year prior to the date of expiration or termination of 

this Agreement, the provisions of this Section 10. I(c) shall govern. If during the Partial Year 



ending on the termination or expiration date: (1) the sum of the operating and maintenance 

costs actually paid or accrued by Station Two Subsidiary in such Partial Year & the 

estimated Capacity costs and charges . I . paid in or payable for such Partial Year directly to 

Henderson or the Trustee by Station Two Subsidiary (or its successors or permitted assigns) 

(reduced, however, by the amounts that Big Rivers reimburses or must reimburse Station 

Two Subsidiary for Capacity charges in such Partial Year associated with Big Rivers’ share 

of Debt Service, Big Rivers’ share of Henderson Incremental Environmental O&M or Big 

Rivers’ share of all Station Two Improvements funded during that Partial Year) exceeds (2) 

the sum of the estimated operating and maintenance costs paid or accrued by Henderson as a 

reimbursement to Station Two Subsidiary during such Partial Year & the Capacity costs 

and charges that (based on actual charges and costs paid or accrued in the operation of 

Station Two during such Partial Year, and not based on estimates) should have been . . paid 

in or payable for the Partial Year directly to Henderson or the Trustee by Station Two 

Subsidiary (or its successors or permitted assigns) (reduced, however, by the amounts that 

Big Rivers reimburses or must reimburse Station Two Subsidiary for Capacity charges 

incurred during such Partial Year associated with Big Rivers’ share of Debt Service, Big 

Rivers’ share of Henderson Incremental Environmental O&M or Big Rivers’ share of Station 

Two Improvements funded during that Partial Year); then Big Rivers shall pay to LEM 

andor Station Two Subsidiary such excess amount within 45 days after the termination or 

expiration date (or, if the determination of those amounts cannot reasonably be made within 

the initial 30-day period as contemplated in Section IO.l(a), then within 15 days after that 

determination can be reasonably made). If, however, the sum described in (2 ) ,  above, 

exceeds the sum described in (l), above, then Station Two Subsidiary (or its designated 

Affiliate) shall pay to Big Rivers the amount of such deficiency within 45 days after the 

termination or expiration date (or, if the determination of those amounts cannot reasonably be 

made within the initial 30-day period as contemplated in Section 10.1 (a), then within 15 days 

after that determination can be reasonably made). As hetween Big Rivers, on the one hand, 

and Station Two Subsidiary and LEM, on the other hand, such Parties acknowledge and 

agree that neither Station Two Subsidiary nor LEM, nor any other L G & F  Company, sliall 

have any right or interest in the proceeds due from Henderson, or any duty or obligation to 

Big Rivers or Henderson for proceeds due to Henderson, in the annual reconciliation required 



by Section 9.4 of the Station Two Power Sales Agreement and Section 16.6 of the Station 

Two Operating Agreement for the Year which includes the date of expiration or termination 

of the Term. Amounts which have accrued or become payable during the Partial Year prior 

to the expiration or termination of the Term, but (i) which have not been paid to the relevant 

Party as of the date of that expiration or termination and (ii) the payment of which as 

between WKEC and Big Rivers has not been expressly provided for in this Article 4 or in 

Section 3.5 of the Termination Agreement, shall continue to be payable to that Party 

thereafter by the Party having the obligation to make such payment prior to the date of 

expiration or termination of the Term. 

(4 Notwithstanding anything herein to the contrary, the agreements set forth above 

are solely between Big Rivers, Station Two Subsidiary and LEM, and shall not impose upon 

Henderson any duty or obligation to Big Rivers, Station Two Subsidiary or L.EM relating to 

such interim period reconciliations or the annual reconciliations required by the Station Two 

Operating Agreement and the Station Two Power Sales Agreement which are in addition to 

or different that the duties and obligations required of Henderson under such Station Two 

Contracts; provided, however, that Henderson hereby agrees to reasonably cooperate and 

assist Big Rivers, Station Two Subsidiary and LEM in determining tlte actual and estimated 

charges and costs paid, payable or accrued by the Parties for the respective Paitial Years of 

operation of Station Two by Big Rivers and Station Two Subsidiary, respectively. 
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STATION TWO G&A ALLOCATION 
AGREXMENT 



DRAFT 11/1/07 

STATION Twa 
G & A ALLOCATION AGREEMENT 

TEUS STATION TWO G & A ALLOCATION AGREEMENT is entered into 
and effective as of , 2007, by and between THE CITY OF 
HENDERSON UTILITY COMMISSION (“KUC”), a public body politic and 
corporation organized under the Kentucky Revised Statutes 8 96 530 and related statutes, 
doing business as HENDERSON MuMClpAL POWER & LIGHT, and BIG 
RIVERS ELECTRIC CORPORATION (“Big Rivers”), a Kentucky rural electric 
cooperative corporation, (HUC and Big Rivers are sometimes hereinafter referred to 
collectively as the “Parties” and individually as a “Party”) 

RECITALS: 

A In 1970, the City of Henderson, Kentucky (the “City”) and Big Rivers 
entered into a Power Plant Construction and Operation Agreement, a Power Sales 
Contract and a Joint Facilities Agreement, each dated August 1, 1970 (collectively, the 
“Station Two Contracts”) providing for the construction of Station Two, the operation of 
Station Two by Big Rivers and the sale of a portion of the output of Station Two by the 
City to Big Rivers 

B Big Rivers and HUC were parties to an Agreement dated February 15, 
1991 (the “1991 G&A Agreement”) which, among other terms, allocated general and 
administrative expenses incurred by each of them in the operation of their respective 
utilities to Station Two 

C In 1998, the City, HUC, Big Rivers, WKE Station Two Inc (“Station Two 
Subsidiary”), LG&E Energy Marketing Inc (“LEM”) and Western Kentucky Leasing 
Corp (“WKEC”) entered into a certain Agreement and Amendments to Agreements (the 
“Station Two Agreement”) under which Station Two Subsidiary assumed certain of Big 
Rivers’ responsibilities for the operation and maintenance of Station Two under the 
Station Two Contracts, and, simultaneously with the execution and delivery of the Station 
Two Agreement, the 1991 G&A Agreement was terminated by the provisions of a July 
15, 1998 G&A Allocation Agreement among HUC, Big Rivers and Station Two 
Subsidiary 

D The July 15, 1998 Station Two G&A Allocation Agreement between 
HUC, Big Rivers and WKE Station Two, Inc provides at Section 2 2 that “immediately 
following the termination of this Agreement, and providing that Big Rivers shall at that 
time have rights in and to the Station Two Contracts, Big Rivers and HUC shall negotiate 
in good faith to effect a new agreement between them relating to the subject matter 
described in this Agreement and that reflects the circumstances surrounding the Station 
Two Assets and each of them, respectively, at that time ” 

E Big Rivers, L,G&E Energy Marketing, Inc and Western Kentucky Energy 
Corp entered into a Transaction Termination Agreement dated as of March 26, 2007, 
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providing for, znter alza, the termination of the Station Two Agreement and the July 15, 
1998 Station Two G&A Allocation Agreement, thus necessitating the execution and 
delivery of a new G&A Allocation Ageement for Station Two between HUC and Big 
Rivers 

AGIUCEMXNT: 

NOW, TEU?,RF,FORE, the Parties hereby agree as follows 

1. DEFINED TERMS. For purposes of  this Agreement, capitalized terms 
not otherwise defined herein shall have the meaning ascribed to such terms in the Station 
Two Contracts The following terms, for purposes hereof, shall have the meaning set 
forth below 

1.1 Capacify Factor ‘‘Cqaczy Factor” shall mean a kaction, the numerator 
of which is the net rated capacity of Station Two (fixed for purposes hereof at 3 12 net 
MW) and the denominator of which is the aggregate total net rated capacities of all of the 
generating plants owned by Big Rivers on the Unwind Closing Date plus Station Two 
(fixed for purposes hereof at 1753 net MW) Accordingly, the Capacity Factor shall 
equal 312 net MW/1753 net MW (or 17 8O0/0) 

1.2 Joint Facilities Agreement ‘‘Joint Facilities Agreement” shall mean the 
Joint Facilities Agreement, dated August 1, 1970, between KUC and Big Rivers, as 
amended 

1.3 Labor Costs. “Labor Costs” shall mean the salaries, wages, bonuses and 
other compensation expenses (other than Labor Related Costs) of personnel in 
administrative support positions that are allocable to Station Two pursuant to the terms 
described below 

1.4 Labor Related Costs. “Labor Related Costs” shall include (a) payroll 
insurance, payroll taxes and other payroll withholdings required under applicable laws, 
(b) holiday, vacation, sick days and other paid leave days, (c) retirement plan costs, 
employer contributions to retirement plans, and 401(k) matching contributions, (d) 
premiums and other costs for medical insurance, dental insurance, life insurance, and 
workers compensation insurance, (e) tuition reimbursements, and (E) all other expenses of 
employment benefits and employment related benefits, whether or not subject to Title I of 
the Employee Retirement Income Security Act of 1974, as amended 

1.5 Office Supplies Costs and Expenses. ‘‘OJyice Supplies Costs and 
Erpenses” shall include a broad range of miscellaneous expenses of operating an office 
and supporting the administrative personnel allocable to Station Two under the terms 
described below, including, without limitation, utilities, telephone, postage, overnight 
delivery services, copier leases, fax machine leases, computer supplies, miscellaneous 
non-capitalized ofiice equipment (such as typewriters, calculators, hole punches, staplers, 
etc ) and other general office supplies (paper, copy machine toner, paper clips, staples, 
pens, etc ), expenses of repairs and maintenance of facilities housing such administrative 
support personnel and the equipment utilized by such personnel in the performance of 
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their duties, seminars and training costs of such administrative support personnel, 
professional dues and subscriptions for administrative support personnel, and travel 
expenses of such personnel. 

1.6 Operation Agreement. “Operution Agreement” shall mean the Power 
Plant Construction and Operation Agreement dated August 1, 1970 between KUC and 
Big Rivers, as amended. 

1.7 Pmver Sales Agreeitrent. “Power Sales Agreement” shall mean the Power 
Sales Contracts, dated August 1, 1970 between HUC and Big Rivers, as amended. 

1.8 Staton Tko Agreement. “Slati0?7 Two Agreement” shall mean the 
Agreement and Amendments to Agreements by and among City of Henderson, 
Kentucky, HUC, Big Rivers, WKE Station Two Inc., LEM and WKEC. 

1.9 Transaction Termination Agreement “~m~suct ioi i  Termination 
Agreement” shall mean the Transaction Termination Agreement, dated as of March 26, 
2007, among Big Rivers, LG&E Energy Marketing Inc , and Western Kentucky Energy 
Corp. 

1.10 Unwind closing Date. “Unwh7d ~10sing Date” shall have the meaning 
set forth in the Transaction Termination Agreement 

2. TERM; EFFECT OF AGREEMENT. 

2.1 Term DeJned The term (“Term”) of this Agreement shall commence and 
take effect as of the Unwind Closing Date and shall expire as of the date that Big Rivers 
Electric Corporation shall no longer be a party to the Operation Agreement 

2.2 Effeci of Agreement Simultaneously with the execution and delivery of 
this Agreement, the City, MJC, WKEC, LEM and E.On U.,S. LLC are entering into a 
Station Two Termination and Release providing, inter alia, for the termination of the 
Station Two Agreement and the July 15, 1998 Station Two G& A Allocation Agreement 
The terms and provisions of this Agreement shall supersede the terms and provisions of 
the July 15, 1998 Station Two Cr & A Allocation Agreement, and all other prior 
agreements and understandings, if any, of the Parties related to the subject matter covered 
hereby. 

3. INVENTORY MAINTENANCE COSTS. 

The cost to maintain Station Two parts inventory after the date that this 
Agreement becomes effective shall be allocated between the Parties on an annual basis 
(in accordance with the provisions of the Operation Agreement, the Power Sales Contract 
and the Joint Facilities Agreement) in direct proportion to the generation capacity of 
Station Two reserved by HUC and allotted to Big Rivers pursuant to the terms of the 
Power Sales Contract. 
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The following additional terms shall apply with respect to Station Two parts 
inventory: 

(a) Payment shall be made at the time of purchase for all additions and 
replacements to Station Two parts inventory, 

(b) Parts issued for use at Station Two &om other warehouses maintained by 
Big Rivers will be charged to Station Two at the time of issue. 

(c) Station Two shall receive credit at the time of issue for parts taken from 
Station Two inventory for use at Big Rivers’ Generating Plants (other than Station Two). 

(d) Additions and replacements to Station Two parts inventory shall continue 
to be made in accordance with applicable competitive bidding laws and approved by 
HSJC , 

(e) Station Two parts inventory in existence at the time of termination of the 
Operation Agreement and any extensions or renewals thereof, shall become the property 
of the City 

4. ALLOCATION OF GENERAL AND ADMINISTRATIVE EXPENSES. 

The allocations of general and administrative expenses by Big Rivers and HUC 
set forth below in this Section 4 shall be the sole and exclusive expenses charged by those 
Parties, respectively, to Station Two for general and administrative support services For 
purposes of the Station Two Contracts, the aggregate sum of the general and 
administrative expenses of each of the Parties, determined as set forth below, shall 
constitute the general and administrative expenses allocable during the Term to Station 
Two for purposes of Section 13.8 of the Operation Agreement and Section 6..3(e) of the 
Power Sales Contract. Notwithstanding that Section 13 8(b) ofthe Operation Agreement 
may require that certain costs set forth in this Agreement should be hrther allocated 
hetween the Reid Station and Station Two, the Parties hereby agree that the expenses 
described below solely relate to the Parties’ respective obligations to Station Two and 
shall be allocated solely to Station Two 

4.1 Allocations by Big Rivers. Big Rivers shall charge the following expenses 
to Station Two during the Term as its sole and exclusive general and administrative 
expenses allocable to Station Two during the Term for purposes of the Station Two 
Contracts: 

(a) For each person in a general and administrative support position identified 
on Exhibit A attached hereto (a “Big Rivers Support Position”), an amount 
equal to the Labor Costs and the Labor Related Costs paid by Big Rivers 
to or for the benefit of such person multiplied by the percentage (the “Big 
Rivers Percentage”) set forth opposite the Big Rivers Support Position 
held by that person in the column headed “% HMP&L” on Exhibit A 
attached hereto (the amount determined for each such person holding such 
a position is sometimes hereinafter referred to as the “Administrative 
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Employee Expense,” together with all other Administrative Employee 
Expenses within a particular administrative group identified on Exhibit A, 
is sometimes hereinafter referred to as the “Group Administrative 
Personnel Expense”). The actual cost of administration allocated to and 
charged to Station Two by Big Rivers shall be the sum of the Group 
Administrative Personnel Expenses for all administrative groups identified 
on Exhibit A (or the sum total of each administrative personnel’s 
Administrative Employee Expense) In determining the expenses of 
administration that Big Rivers may charge for any particular Big Rivers 
Support Position, Big Rivers may include an amount for more than one 
employee in such position to the extent that the services of more than one 
employee shall be reasonably necessary in that position to enable Big 
Rivers to administer and perform its duties and obligations under the 
Station Two Contracts. 

For each administrative group identified on Exhibit A attached hereto, a 
charge for Office Supplies Costs and Expenses shall be determined as 
follows. that group’s charge shall equal the product of (x) the “Blended 
Group Administrative Personnel Rate” (described below) multiplied by (y) 
the Office Supplies Costs and Expenses paid by Big Rivers (or any of its 
Affiliates) which are reasonably necessary to support the administrative 
personnel in that group For purposes hereof, each administrative group’s 
Blended Group Administrative Personnel Rate shall be a fraction, the 
numerator of which is the Group Administrative Personnel Expense for 
that particular group, and the denominator of which shall equal the total 
Labor Costs and Labor Related Costs for that particular group. 

The sum of all fees and expenses paid or incurred by Big Rivers for the 
services of professionals who are not employees of Big Rivers (primarily 
legal services, accounting and auditing services, actuarial services and 
engineering services) in support of the operations of Station Two and 
activities directly related thereto, all fees and costs incurred in relation to 
regulatory matters or regulatory proceedings involving Station Two or the 
operation of  Station Two, plus, a reasonable allocation of Labor Costs and 
Labor Related Costs of professionals who are employees of Big Rivers 
where such employee professionals provide services specifically in 
support of the operations of Station Two and activities directly related 
thereto, including, without limitation, actions taken in relation to 
regulatory matters or regulatory proceedings, involving Station Two or the 
operator of Station Two 

For each administrative building located in Henderson County, Kentucky 
occupied by personnel of Big Rivers an amount equal to the ‘Troperty 
Factor” (defined below) multiplied by the sum of all expenses paid or 
incurred by Big Rivers, where applicable, for rent, property taxes, property 
insurance expenses, depreciation of that building and/or amortization of 
the leasehold improvements of that building. For purposes of this 

(b) 

(c) 

(d) 
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Agreement, the term “Property Factor” shall mean a fraction, the 
numerator of which shall equal the sum of the Allocated Square Footages 
(defined below) from that building and the denominator of which shall be 
the total square footage of that building utilized for o&ce space (but 
specifically excluding common areas of the building) For purposes of the 
formula described above, there shall be allocated square footage from that 
building (the “Allocated Square Footage”) to each Big Rivers Support 
Position in an amount equal to (x) the square footage of the building 
utilized by that position, multiplied by (y) the Big Rivers Percentage for 
that position Exhibit B attached hereto illustrates the method of 
allocating costs under this Section 4 I(d) 

4.2 Allocations by HUG‘ 

[TO BE PROVIDED BY HUC] 

5. BUDGETING; MONTHLY PAYMENTS; ANNCJAL RECONCILLATIONS. 

5.1 General Provision for Budgeting and Payments. The general and 
administrative expenses allocable to Station Two under the terms and provisions of this 
Agreement shall be treated as “administrative costs” or “costs of administration and 
general expense” under the terms and provisions of the Operation Agreement (excluding 
any allocation of such costs, however, to the Reid Station as may be required pursuant to 
Section 13 8(b) thereof), and the Power Sales Contract In addition, the maintenance cost 
for inventory allocated to Station Two, and between the Parties hereto, shall be 
controlling for purposes of the Station Two Contracts All costs shall be subject to the 
terms and provisions in the Station Two Contracts providing (x) that such costs be 
budgeted annually by the Parties and included in the Operating Budget (as between Big 
Rivers and HUC) and the Annual Budget, (y) that such costs be paid or reimbursed 
monthly to the Parties, as applicable (whether as an operating expense under the 
Operation Agreement payable by Henderson, as a component of the capacity charge 
payable by Big Rivers to Henderson under the Power Sales Agreement), on the basis of 
one-twelfth (I/12th) the Annual Budget then in effect, and (z) that such costs, as paid by 
the parties during the Contract Year, shall be reconciled on an annual basis against actual 
general and administrative costs incurred by the Parties and allocable to Station Two 
under the terms and provisions hereof 

5.2 ResponsibiIity for Payment of Others. Notwithstanding anything set 
forth in this Agreement to the contrary, each of the Parties shall be primarily responsible 
for payment and discharge, in full, of those general and administrative expenses of that 
party that are due and owing persons not a party to this Agreement Each Party hereby 
agrees to indemnify and hold harmless each of the other Parties for any and all claims, 
causes of action, costs and expenses that such other Parties may suffer or incur as a result 
of, arising out of or otherwise relating to failure of such indemnifying party to pay and 
discharge those sums and obligations (constituting a general and administrative expenses 
hereunder) due and owing any such other Person 
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5.3 Audit Rights. Each of the Parties, upon reasonable advance written 
notice and during normal hours of business operation, shall have the right, at such Party’s 
expense, to audit and inspect the books and records of another Part, to the extent 
reasonably necessary to verify the accuracy of the costs and expenses charged by such 
other Party to Station Two under the terms and provisions of this Agreement. 
Notwithstanding the foregoing, no Party shall be required to disclase to another party any 
records or information specific to any individual employee’s Labor Costs or Labor 
Related Costs; instead, with respect to such employee information (when a request is 
specifically made for such information) the Party receiving such request wiII permit 
access to its records to an independent firm of certified public accountants for inspection 
on premises, and then, only such access as shall be reasonably necessary to enable that 
fm to certify to the requesting Party as to the reliability of the expenses allocated to 
Station Two The Party receiving the request for employee information, in its discretion, 
may request that the fm of certified public accountants agree to reasonable 
confidentiality and limited use restrictions before providing such firm access to its books, 
records and information. 

6. MISCELLANEOUS. 

6.1 Amendment and Modification. No amendment or modification of this 
Agreement shall be valid unless made in writing and duly executed by the Parties 

6.2 Governing Law. This Agreement shall be governed by and interpreted in 
accordance with the internal laws of the Commonwealth of Kentucky. 

6.3 Disputes. Any disputes arising between or among the Parties to the 
Agreement shall be resolved in accordance with the procedures provided for in the 
Station Two Contracts 

6.4 Successors and Assigns. This Agreement shall bind and inure to the 
benefit of the Parties and their respective successors and permitted assigns 

6.5 Counterparts. This Agreement may be executed in counterparts, each of 
which taken together shall constitute a single Agreement. 

6.6 Entire Agreement. This Agreement, including all attached Exhibits, 
contains the entire and final understanding of the Parties with respect to the subject 
matters covered hereby and, during the Term hereof, supersedes all prior agreements and 
understandings between the parties related to such subject matters 

6.7 Headings. The headings in this Agreement are included for purposes of 
convenience only and should not be considered a part of this Agreement in construing or 
interpreting any provision hereof 

IN WITNESS WNEREOF, the parties have entered into this Agreement as of the 
date first written above 
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THE, CITY OF HENDERSON UTILITY 
COMMISSION 

BY. 
Title. 

BIG RIVERS ELECTRIC CORPORATION 
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Station Two Subsidiary Support Position 
Exhibit A 

Deuartment Name 

Payroll Supervisor 
Payroll Clerk A 
Payroll Clerk B 

Supply Chain 
Manager Supply Chain 
Contract Specialist 
DepartmentDivision Secretary 
Procurement Agent-Reid/GreedHME'L 
Procurement Agent-Henderson Office 
Inventory Control Supenisor 
Inventory Analyst 
Manager -Fuels 
Storekeeper-ReidlGreNRiWL 
Storekeeper-ReidlGreenMMPL 

Yo - WKE 

84 0% 
84 0% 
84 0% 

82 0% 
82 0% 
82 0% 
65 0% 
82 0% 
82 0% 
82 0% 
100 0% 
65 0% 
65 0% 

Hnman Resources & A m .  Support 
VP Administrative Services 84.0% 
Manager HR & A h .  Support 84 0% 
HR Associate 84.0% 
HealWSafety Specialist Reid/Green/HMPL 65 0% 
Corporate Safety A b .  84 0% 
Corporate Training Instrnctor 84 0% 
Secretary 84.0% 
InsurancePension Adminimtor 84.0% 
Manager CompensationBenefits 84.0% 
Messenger Mail Clerk 82 0% 

Ex-ernal Relations 
VP Ex3ernal Relations 

Administrative Assistant 95.0% 

Community Relations Representative 84.0% 

RegulatoryEnvironmental 95 0% 

Communication Coordinator 84,0% 

% 
HMP&L 

16.0% 
16 0% 
16.0% 

18 0% 
18.0% 
18.0% 
35 0% 
18.0% 
18.0% 
18 0% 
0.0% 
.35.0% 
.35.0% 

16.0% 
16.0% 
16 0% 
35 ,O% 
16,0% 
16.0% 
16 0% 
16 ,O% 
16 0% 
18.0% 

5.0% 
5.0% 
16 0% 
16.0% 

Ratioonle 

Headcount Split 
Headcount Split 
Headcount Split 

Capacity Split 
Capacity Split 
Capacity Split 
Site Capacity 
Capacity Split 
Capacity Split 
Capacity Split 
Charge for Services Rendered 
Capacity Split Reid/GrwdStation II 
Capacity Split ReidlGreedStation II 

Headcount Split 
Headcount Split 
Headcount Split 
Capacity Split ReidlGreedStation II 
Headcount Split 
Headcount Split 
Headcount Split 
Headcount Split 
Headcount Split 
Capacity Split 

Pre-Determined 
Pre-Determined 
Headcount Split 
Headcount Split 
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Big Rivers Electric Corporation 

DeDartment Name 

PresidenUCEO 
Executive Assistant 
Enterprise Risk Management Shategic 

Planning Support 
Vice President Production 
Adminishative Assistant 

Information Services 
Manager Information Tecl~nology 
Supervisor Control Systems 
Secretary 
IT Engineer 
IT Engineer 
IT Engineer 
IT Engineer 
IT Analyst 
IT Analyst 
IT Analyst 
System ProgrammdAnalyst 

Environmental 
Manager Environmental 
DepartmentDivision Secretary 
Senior Environmental Scientist 
Senior Environmental Scientist 
Environmental Scientist 
Environmental Scientist 
Senior Chemist 

Senior Chemist 

Chemist 3 

Chemist 3 

Drafter 

Accounting and Finance 
CFO 
Manager Accounting 
Secretary 
AccountantsMation U 

Accounting Clerk 
Budget AnalysUStation II 

Generation DisDatch 
Employee Costs 

% 

95% 
95% 

82.0% 
82 0% 
82.0% 

82,0% 
82.0% 
82 0% 
90,0% 
90.0% 
90.0% 
90.0% 
90.0% 
90 0% 
90 0% 
82.0% 

82 0% 
82.0% 
82.0% 
82.0% 
82.0% 
82.0% 
100.0% 

100.,0% 

100.0% 

100.0% 

82.0% 

95 0% 
82,0% 
82 0% 
50 0% 

82.0% 
65.0% 

82.0% 

Exhibit A 

% 
BMp&L 

5% 
5% 

18 0% 
18 0% 
8 0% 

18 0% 
18 0% 
18 0% 
10 0% 
10 0% 
10 0% 
10 0% 
10 0% 
10 0% 
10 0% 
18 0% 

18 0% 
18 0% 
18 0% 
18 0% 
18 0% 
18 0% 
0 0% 

0 0% 

0 0% 

0 0% 

18 0% 

5 0% 
18 0% 
18 0% 
50 0% 

18 0% 
35 0% 

18 0% 

Rationate 

Estimated Time 
Estimated Time 

Capacity Split 
Capacity Split 
Capacity Split 

Capacity Split 
Capaciv Split 
Capacity Split 
Exception Coding -Estimated Time 
Exception Coding - Estimated T i e  
Exception Cading -Estimated Time 
Exception Coding -Estimated T i e  
Exception CMng - Estimated Time 
Exception Coding -Estimated Time 
Exception Coding - Estimated Time 
Capacity Split 

Capacity Split 
Capacity Split 
Capacity Split 
Capacity Split 
Capacity Split 
Capacity Split 
Central Lab Coal Work - 
Charge for Services Rendered 
Central Lab Coal Work - 
Charge for Services Rendered 
Central Lab Coal Work - 
Charge for Services Rendered 
Central Lab Caal Work - 
Charge for Services Rendered 
Capacity Split 

Capacity Split 
Capacity Split 
Capacity Split plus Station U 
Preparation of Accounting 
Capacity Split 
Capacity Split Reid/Green/Station II 

Capacity Split 
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Headquarters Cost 

Method of Allocating Costs 
Exhibit B 

HMPL 
BREC 

10.0% Pre-Determined 
90.0% Pre-Determined 
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AGREEMENT FOR ASSIGNMENT OF RESPONSIBILITY 
FOR COMPL.YING WITH RELIABILITY STANDARDS 

THIS AGREEMENT FOR ASSIGNMENT OF RESPONSIBILITY FOR COMPL.YING 

WITH RELIABILITY STANDARDS (“Agreement”) is entered into this ~ day of 

> -1 by and between: (a) Henderson Municipal Power 8r Light (“IIMP&L“ or 

other entity), a , having its registered and principal executive office at 100 5‘” Street, Henderson, 

Kentucky, and (b) Big Rivers Electric Corporation (“BREC” or other, entity), a Kentucky rural 

electric cooperative, having its registered and principal executive office at 20 1 Third Street, 

Henderson, Kentucky. HMP&L and BREC are hereinafter referred to as the “Parties.” 

WITNESSE.TH 

WHEREAS, HMP&L, is engaged in substantial part in the generation, transmission, retail 

sale and distribution of electric power.; 

WHEREAS, BREC is engaged in substantial part in the wholesale sale and transmission 

of electric power; 

WHEREAS, HMP&L is directly responsible for complying with Reliability Standards 

established, administered, and/or enforced by the Electric Reliability Organization (“ERO”) 

and/or SERC, the Regional Entity in HMP&L.’s region (the “RE”), subject to the approval and/or 

oversight of the Federal Energy Regulatory Coinmission (“FERC”) pursuant to Section 215 of 

the Federal Power Act (“FPA”) as amended by Section 121 1 of the Energy Policy Act of2005; 

and 



WHEREAS, HMP&L. desires to assign to BREC, and BREC is wiIling to accept 

assignment of, responsibility for certain of HMP&L.’s compliance functions and responsibilities 

within various Reliability Standards on the terms specified herein; 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, the 

Parties hereby agree as follows: 

1 

1.1 

1 .z 

2 

2.1 

2.2 

Definitions 

General 

Except as defined below, terms and expressions used in this Agreement shall have the 

same meanings as those contained in the FPA and the Reliability Standards. 

Specific Defmitions and Exceptions 

[Note any here] 

Term and Termination 

Effective Date and Term 

This Agreement shall be effective as of the later of (a) the date that the ERO and the RE 

accept BREC’s assignment to comply with the Reliability Standards specified in Exhibit 

A (the “Applicable Reliability Standards”) on behalf of Hh4P&L, and (b) the date that 

notification has been given to or approval or acceptance bas been received from any other 

entities [such as the Big Rivers’ Board of Directors, RUS, the Kentucky Public Service 

Commission or FERC] as specified in Exhibit B, whose notification, acceptance, or 

approval is necessary or deemed needed for this Agreement to take effect. 

Term 

Once entered into, the term of this Agreement shall continue indefinitely until terminated 
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pursuant to 2.3. 

2.3 Termination 

2.3.1 Termination Option 

Either Party may terminate this Agreement for any reason upon written notice to the other 

Party. Unless otherwise agreed to by the Parties, the Party seeking to terminate shall 

provide at least 90 days of notice to the other Party, except where such advance notice is 

not commercially reasonable, in which event the terminating Party shall provide as much 

notice as is reasonably possible. 

2.3.2 Effectiveness of Termination 

Termination shall be effective only when the ERO and/or the RE acknowledge, through 

their Compliance Registry (or through other means agreeable to HMP&L., BREC, and the 

ERO and/or RE) that BREC is no longer to perform compliance with any Reliability 

Standards on behalf of HMP&L. In addition, the terminating Party (or both Parties in the 

case of termination by mutual agreement) shall be responsible for providing any 

necessary notification to, and obtaining any required approval or acceptance, from other 

entities as may be required or deemed needed for such termination as specified in Exhibit 

B. 

2.3.3 Survival of Obligations 

Except as HMP&L, and BREC may otherwise agree in writing, the obligations, duties, 

and powers specified in 3.1 and 3.2 shall survive termination of this Agreement for 

events occurring prior to termination. 
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2.3,4 Interim Compliance with Reliability Standards 

From the time that notice of termination is given (or the Parties agree to terminate) 

through the time that the termination becomes effective under L.3.2, the Parties shall 

continue to abide by the terms of this Agreement, including terms for HMP&L. to 

reimburse and/or compensate BREC; provided, however, that if HMP&L. refuses or fails 

to follow instructions given by BREC for compliance with the Applicable Reliability 

Standards, HMP&L shall, in addition to its other obligations under this Agreement, be 

required to reimburse, hold harmless, and indemnify BREC for all costs (including fines 

and other penalties) incurred by BREC in a commercially reasonable manner resulting 

from HMP&L’s failure to follow BREC’s instructions for complying with the Applicable 

Reliability Standards. 

Duties and Obligations of the Parties 

Basic Scope of Duties, Obligations, and Powers 

3 

3.1 

.3 .  I .  I BREC Obligations 

Subject to the other te rm ofthis Agreement, BREC shall (a) be responsible for 

HMP&L,’s compliance with certain fbnctions and responsibilities in the Applicable 

Reliability Standards, (b) monitor and certify HMP&L.’s compliance with the Applicable 

Reliability Standards, and (c) pay penalties, fines, or other costs imposed by the ERO, 

RE, or FERC arising from non-compliance on Hh4P&L.’s behalf with the Applicable 

Reliability Standards, subject to reimbursement from HMP&L as specified herein. 

3.1.2 Authorization 

HMP&L. authorizes BREC to appear before the E,RO, the RE, FERC, and reviewing or 
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enforcing courts of competent jurisdiction on behalf of and represent HMP&L. with 

respect to I-LMP&L.’s compliance with the Reliability Standards, including with respect 

to, but not limited to, any inquiries, audits, investigations, penalties, sanctions, or 

remedial action directives. 

3,1.3 HMP&L Obligations 

HMP&L, shall follow BREC’s instructions for complying with the applicable Reliability 

Standards and shall otherwise cooperate with and assist BREC in matters pertaining to 

compliance with the Applicable Reliability Standards. HMP&L,’s duty to cooperate with 

and assist BREC in BREC’s performance of BREC’s obligations under this Agreement 

shall include, without limitation, the obligations to (a) exchange information related to 

compliance with the Applicable Reliability Standards, and (b) to provide books, records, 

and other information as to HMP&L.’s actions and inactions for purposes of responding 

to any inquiries, audits, investigations, enforcement actions, or claims from the ERO, the 

RE, the FERC andor other entities relating to compliance with the Applicable Reliability 

Standards. 

Method of Compliance with Applicable Reliability Standards 

Exhibit C reflects the agreement between BREC and HMP&L, as to the allocation of 

responsibilities and duties for achieving compliance with the requirements of the 

Applicable Reliability Standards as to whether those responsibilities and duties are 

performed more efficiently or effectively by BREC or HMP&L or some combination 

thereof. If the ERO, the RE, and/or FERC require that additional or specific actions be 

taken to achieve compliance with, or in response to a violation of, one or more 

3.1.4 
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Applicable Reliability Standards, BREC and HMP&L shall: (a) agree on how Exhibit C 

is to be amended; (b) agree that HMP&L shall be exclusively responsible for compliance 

with the one or more Applicable Reliability Standards; (c) agree on any appropriate 

changes in BREC’s compensation under this Agreement associated with (a) or (b); and/or 

(d) initiate termination of this Agreement. 

BREC Cost Recovery from HMP&L 3.2 

3.2.1 General Cost Recovery 

BREC shall be entitled to recover from HMP&L, and HMP&L shall pay to BREC, for 

the costs incurred by BREC in fulfilling its obligations under this Agreement on a time 

and materials/expense basis. BREC shall maintain records of the time and 

materials/expense incurred in performing under tbis Agreement. Time spent by BREC 

personnel in fulfilling BREC’s obligations under this Agreement shall be billed at the 

actual out-of-pocket rate and materials/expenses shall be billed on a pass-through basis. 

In addition, BREC shall be entitled to $-/month for general overhead. BREC shall bill 

HMP&L. monthly with invoices showing the amount of time and materialdexpense 

incurred, and records of the amount of time and materials/expense incurred shall be made 

available for HMP&L,’s inspection. HMP&L.’s payment shall be due within five business 

days of receipt of the invoice. BREC shall exercise reasonable care in incurring time and 

materials/expense, and BREC shall not be entitled to recovery for time and 

rnaterials/expense beyond that reasonably needed to fulfill its obligations under tbis 

Agreement. Unless this Agreement is terminated with at least ninety days of advance 

written notice to BREC, BREC shall also be entitled to recover from HMP&L. any 
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verified costs, such as personnel, that it shall have reasonably incurred as of the time that 

BREC receives written notice of termination in order to have the capability to continue 

performing under this Agreement if the Agreement were not being terminated. BREC 

shall be required to take commercially reasonable actions to mitigate such costs and shall 

not be entitled to recover any costs for which it can reasonably find an alternate use, such 

as using personnel for some other purpose. BREC shall not be entitled to recover any 

such costs allocable to a period beyond ninety days from the date that written notice of 

termination is given. 

Recovery of Fines and Penalties 

BREC shall also be entitled to recover from HMP&L any penalties, fines, or claims 

(whether imposed by the ERO, the RE, or FERC) or other related costs, includin, = costs 

for BREC to defend itself or HMP&L., resulting or arising from possible, alleged, or 

actual non-compliance with the Applicable Reliability Standards. Notwitlistanding the 

prior sentence, BREC shall not be entitled to recover such amounts to the extent they 

result solely from intentional wrongdoing or gross negligence of BREC without any 

contributory involvement, action, or inaction by HMP&L. 

New or Modified Reliability Standards and Updating of Exhibit B 

BREC shall undertake commercially reasonable efforts to stay aware of and shall inform 

HMP&L in writing of any new or modified Reliability Standards that may be established 

by the ERO and/or RE that would be directly applicable to HMP&L in the absence of this 

Agreement. In addition, if HMP&L should become aware of new or modified Reliability 

Standards that may be established by the ERO and/or RE that would be directly 
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applicable to HMP&L in the absence of this Agreement, HMP&L shall infonn BREC of 

such Reliability Standards. The Parties shall discuss in good faith modifying Exhibit A 

to include such new or modified Reliability Standards of which they become aware and 

also to remove any Reliability Standards that are eliminated or cease to have potential 

applicability to HMP&L and any appropriate associated changes to BREC’s 

compensation under this Agreement and Exhibit C. The Parties shall also act in good 

faith to update Exhibit B to keep it current. 

HMP&L Option to Assume Direct Responsibility for Compliance 

HMP&L. shall have the option to assume responsibility for its direct compliance (as 

opposed to compliance through BREC) with some and/or all of the Reliability Standards 

that may be applicable to HMP&L, effective upon appropriate registration with the ERO 

and the RE and appropriate notification, approval, and/or acceptance of BREC and 

applicable entities as specified in Exhibit B, and, if applicable, appropriate revision of 

Exhibits A and C and BREC’s compensation under this Agreement and/or termination of 

this Agreement. 

Potential .Joint Compliance with Applicable Reliability Standards by BREC and HMP&L. 

Subject to the acceptance of the ERO and the RE to be reflected in the Compliance 

Registry, BREC and HMP&L. may each register to be responsible for compliance with 

one or more of the Applicable Reliability Standards, subject to having the ERO, the RE, 

or FERC determine whether BREC, HMP&L,, or both is or are responsible for any non- 

compliance with the Applicable Reliability Standards under this Agreement. 

3.3 

3.4 

4 Representations and Covenants 
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5 

6 

6.1 

6.2 

Each Party represents and covenants to the other Party that it is and shall remain during 

the term of this Agreement validly existing and in good standing pursuant to all 

applicable laws relevant to this Agreement, that it has undertalcen all actions required to 

enter into this Agreement, that it is sub,ject to no restrictions that prevents it from entering 

into and performing under and pursuant to this Agreement, and that it will use 

commercially reasonable efforts to remedy any future matters that might otherwise 

restrict it from performing under and pursuant to this Agreement in tlie future. 

No Rights Created for tlie Benefit of Third Party Beneficiaries 

Except as otherwise expressly provided herein, nothing in this Agreement shall be 

construed or deemed to confer any right or benefit on, or create any duty to, or standard 

of care with reference to, any third party. 

Indemnification 

Liability Between the Parties 

The Parties’ duties and standard of care with respect to each other, and the benefits and 

rights conferred on each other, shall be no greater than as explicitly stated herein. 

Neither Pa@, its directors, officers, employees, or agents, shall be liable to the other 

Party for any loss, damage, claim, cost, charge, or expense, whether direct, indirect, or 

consequential, or whether arising in tort, contract or other theory of law or equity, arising 

from the Party’s performance or nonperformance under this Agreement, except as may be 

otherwise specified herein. 

No Liability for Electric Disturbances and Interruptions 

Neither Party shall be liable under this Agreement to the other Party for any claim, 
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demand, liability, loss, or damage, whether direct, indirect, or consequential, or whether 

arising in tort, contract or other theory of law or equity, incurred by the other Party or its 

customers, resulting from the separation of the Party’s systems in an emergency or 

interruption. If a customer of a Party makes a claim or brings an action against the other 

Party for any death, injury, loss, or damage arising out of or in connection with electric 

service to such customer and caused by the other Party’s performance or nonperformance 

under this Agreement, the first Party shall indemnify and hold harmless the other Party, 

its directors, officers, and employees from and against any liability for such death, injury, 

loss, or damage. 

7 Miscellaneous Matters 

7.1 Assignment 

Neither Party to this Agreement may assign its obligations under this Agreement without 

the other Party’s prior written consent, which consent may be withheld in the other 

Party’s sole discretion. No assignment of this Agreement shall relieve the assigning 

Party from any obligation or liability under this Agreement arising or accruing prior to 

the date of assignment. 

7.2 RUS Assignment 

Consent shall not be required for any assignment by a Party of any and all of its rights 

hereunder to the United States Rural Utilities Service (“RUS”) (and any other mortgagees 

sharing security with the RUS) as security under the Party’s RUS mortgage, or for any 

subsequent assignment by the RUS in exercise of its rights under the RUS mortgage; 

provided, however, registration with or notification of the ERO and/or the RE, and other 
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parties identified in Exhibit B may still be required for such assiginnent to be effective. 

7.3 Notices 

Any notice, demand, or request which may be given to or made upon either Party 

regarding this Agreement shall be made in writing and shall be deemed properly served, 

given, or made: (a) upon delivery if delivered in person, (b) five ( 5 )  days after deposit in 

the mail if sent by first class United States mail, postage prepaid, (c) upon receipt of 

confirmation by return facsimile if sent by facsimile, or (d) upon delivery if delivered by 

prepaid connnercial courier service. The initial contacts for the Parties are the executive 

offices specified in the first clause of this Agreement. A Party may update the 

information relating to its address as that information changes by providing notice to the 

other Party pursuant to this provision, and such changes shall not constitute an 

amendment to this Agreement. 

7.4 Waivers 

Any waiver at any time by either Party of its rights with respect to any default under this 

Agreement, or with respect to any other matter arising in connection with this 

Agreement, shall not constitute or be deemed a waiver with respect to any subsequent 

default or matter arising in connection with this Agreement. Any delay short of lhe 

statutory period of limitations in asserting or enforcing any right under this Agreement 

shall not constitute or be deemed a waiver of such right 

7.5 Governing L.aw and Forum 

This Agreement shall be deemed to be a contract made under and for all purposes shall be 

governed by and construed in accordance with the laws of the state of Kentucky where 
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BREC has its principal place of business, except to the extent, if any, that this Agreement 

is governed by or preempted by federal law, including, if applicable, determinations 

relating to the construction of the Reliability Standards by the ERO, the RE, and/or 

FERC,. The Parties irrevocably consent that any legal action or proceeding arising under 

or relating to this Agreement shall be brought in a court having competent jurisdiction or, 

if subject to its jurisdiction or authority, the FERC. No provision of this Agreement shall 

be deemed to waive the right of any Party to protest, or contend in any manner, whether 

this Agreement, or any action or proceeding arising hereunder, is subject to the 

jurisdiction of the FERC. No dispute arising under this Agreement shall be subject to 

trial before ajury, and the Parties hereby waive any rights to a j u r j  trial for disputes 

arising under this Agreement that they might otherwise have. 

7.6 MediatiodArbitration 

If a dispute arises out of or relates to this Agreement, or the breach thereof, and ifthe 

dispute cannot be settled through negotiation, the Parties shall, upon request of either 

Party, first try in good faith to settle the dispute by mediation administered by the 

American Arbitration Association under its Commercial Mediation Procedures before 

resorting to arbitration, litigation, or some other dispute resolution procedure. Any 

controversy or claim arising out of or relating to this Agreement, or the breach thereof, 

shall, upon request of either Party, be settled by arbitration administered by the American 

Arbitration Association under its Commercial Arbitration Rules, and judgment on the 

award rendered by the arbitrator(s) may be entered in any court having jurisdiction 

thereof. 

Consistency with Federal L,aws and Regulations 7.7 



Nothing in this Agreement shall compel either Party to violate federal statutes, 

regulations, or orders, including the Reliability Standards. If any provision of this 

Agreement is inconsistent with any obligation imposed on either Party by federal law, 

regulation, or order, or if either Party’s performance of its obligations under any 

provision of this Agreement is prohibited by or would conflict with any federal law, 

regulation, or order, such provision shall be inapplicable to that Party to that extent 

Neither Party shall incur any liability by failing to comply with any such provision; 

provided, however, that such Party shall use commercially reasonable effoi3s to comply 

with this Agreement to the extent that applicable federal laws, regulations, and orders 

lawfully promulgated thereunder permit it to do so. 

7.8 Sever,ability 

If any term, covenant, or condition ofthis Agreement or the application or effect of any 

such term, covenant, or condition is held invalid as to any person, entity, or circumstance, 

then such term, covenant, or condition shall remain in force and effect to the maximum 

extent permitted by law, and all other terms, covenants, and conditions of this Agreement 

and their application shall not be affected thereby, but shall remain in force and effect, 

unless a court or governmental agency of competent jurisdiction holds that such 

provisions are not separable from all other provisions of this Agreement. 

7.9 Section Headings 

Section headings provided in this Agreement are for ease of reference and are not meant 

to interpret the text in each Section. 

Meaning of Herein and Hereunder 7.10 



As used in this Agreement, ”herein” and “hereunder” refer to this Agreement in its 

entirety, and not any individual article, section, paragraph, sentence, or other portion. 

7.1 1 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties, and supersedes all 

prior agreements and understandings, both written and oral, among the parties with 

respect to the subject matter of this Agreement. 

7.12 Amendments 

This Agreement and any Exhibits may be amended from time to time by the mutual 

agreement of the Parties in writing, subject to any required notifications, approvals, and 

amendments as referenced in 2.1 I 

7.13 Counterparts 

This Agreement may be executed in one or more counterparts at different times, each of 

which shall be regarded as an original and a11 of which, taken together, shall constitute 

one and the same Agreement. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be duly 

executed on behalf of each by and tlvougli their authorized representatives as of the date first 

written above. 

HMP&L BREC 

By: By: 

Name: Name: 

14 



Title: Title: 

Date: Date: 

15 



Exhibit A 

Functions andor Reliability Standards and Requirements for which BREC has 
Assumed Compliance Responsibility on Behalf of I-IMP&L 

AI1 Generator Operator (GOP) functions and requirements specific to the Station Two generating 
units contained in the “BAL” Reliability Standards. 

All Transmission Operator (TOP) functions and requirements specific to HMP&L,’s 161kV 
transmission lines contained in the “COM’ Reliability Standards. 

All TOP functions and requirements specific to HMP&L.’s 161 kV transmission lines contained 
in the “INT” Reliability Standards. 

All TOP functions and requirements and Balancing Authority functions and requirements 
specific to HMP&L’s 161kV transmission lines and generation dispatch of the Station Two 
generating units contained in the “PER” Reliability Standards. 

All TOP functions and requirements specific to HMP&L.’s 161 kV transmission lines contained 
in the “TOP” Reliability Standards except TOP-001-1, R4 and TOP-00202 R18. 

All GOP and TOP functions and requirements specific to HMP&L.’s 161kV transmission lines 
and the Station Two generating units contained in the “VAR” Reliability Standards. 

16 



Exhibit B 

Additional Parties for which Notice, Acceptance, andor Approval 
of this Agreement is Required or Deemed Needed 

17 



Exhibit C 

Allocation of Responsibilities and Duties for Complying with Applicable Reliability Standards 

CIP 002 BREC will include HMP&L. transmission facilities in its annual assessment to 
iden%@ critical assets and report finding to HMP&L. HMP&L. shall perfonn the reporting 
function to SERC. I3MP&L is responsible to comply with all CIP functions and requirements 
relative to its control room and SCAnA system. 

EOP-001 thru EOP-005 & EOP-008 BREC will include HMP&L. load into its emergency 
operating plans, procedures, testing, etc. relative to these specific standards. HMP&L must 
delegate authority to BREC and perform all functions and requirements in the implementation of 
these emergency plan actions as directed by BREC. 

FAC Standards BREC will perform all functions and requirements of the Planning Authority 
(PA). HMP&L shall designate BREC as its PA. HMP&L will perform all functions and 
responsibilities of the Generator Owner (GO) and Transmission Owner (TO) contained in these 
standards. 

IRO Standards HMP&L, in its function as a Load Serving Entity (LSE) within the BREC 
Balancing Authority Area must enter into agreement with the TVA Reliability Coordinator 
(TVA RC) to provide RC services on its behalf. BREC will provide TVA RC all HMP&L: 
information required in these standards. HMP&L must provide such information to BREC. 

MOD Standards BREC and HMP&L, will perform required generating unit testing specific to 
the Station Two units contained in these standards. BREC will perform all reporting and PA 
functions related to this testing. HMP&L will perform all LSE. functions required to support the 
PA functions by BREC. HMP&L, will perform all functions and requirements in these standards 
pertaining to load forecasting, load reporting, transmission planning, and resource planning. 

PRC Standards HMP&L will perform all functions and requirements contained in these 
standards except for BREK meeting all requirements specific to the Station Two generating 
units. 

TPL, Standards BREC will perform all PA requirements contained in these standards relative to 
HMP&L,’s 161kV transmission lines. HMP&L, will perform all functions and requirements as 
the Transmission Planner (TP) contained in these standards, 

18 





EXHIBIT 88 

PROPOSED PROCEDURAL SCHEDULE 



EXHIBIT 88 

PROPOSED PROCEDURAL SCHE.DULE 

Filing Motion to Amend Application 

Informal Conference 

Data requests on filing to applicants filed 

Applicants’ responses to data requests filed 

Supplemental intervenor testimony filed 

Informal Conference (if needed) 

Hearing commences in Hearing Room 1 at 9:OO a.m. 

Simultaneous briefs of parties filed 

Commission order issued 

10/9/08 

I 011 7/08 

1012 1/08 

11/4/08 

11/18/08 

11/24/08 

12/2/08 

12/16/08 

1/23/09 





EXHIBIT 89 

SUMNLtiRY CFZART OF 
APPROVALS RICQ'ILTESTED 



SCHEDULE OF APPROVALS REOUESTED BY APPLICANTS 
PSC Case No. 2007-00455 

APPROVAL REQUESTED 

1 Approval of Transaction 
Termination Agreement 
(including all related documents 
and transactions and 
termination of all the 
agreements from the 1998 
Transactions as contemplated in 
the Termination Agreement); 
Approval of the First 
Amendment to Transaction 
Termination Agreement; 
Approval of L.etter Agreement; 
Approval of Second 
Amendment to Transaction 
Termination Agreement; 
Approval of Third Amendment 
to Transaction Termination 
Agreement 

2 Approval of change in control 
of generating units from WKEC 
to Big Rivers (if rcquired) 
(including findings that (i) Big 
Rivers will have the financial, 
technical, and managerial 
ability to provide reasonable 
service to its Members, and (ii) 
tlie proposed change in control 
is made in accordance with law, 
for a proper purpose, and is 
consistent with the public 
interest) 

3 Approval of Generation 
D&patch Support Services 
Agreement 

Technology Support Services 
Agreement (if the Commission 
disagrees that approval is not 
requiied) 

Agreements and Amendments 

a Second Amendatory 
Agreement 

4 Approval of Information 

5 Approval of Station Two 

LOCATION WHERE RELIEF 
REQUESTED 

4pplication 81 58,63;  Big Rivers’ June 
11,2008, Motion to Amend and 

Supplement Application; Big Rivers’ 
October 9, 2008, Motion to Amend and 

Supplement Application 1 20 

Application 1 5 7  

Application 1 3 2  

Application 71 32 

Application 1133,58; Big Rivers’ 
October 9, 2008, Motion to Amend and 

Supplement Application 71 21-29 

I 

LOCATION OF 
DOCUMENT(S) 

Application, E,xhihit 3 
(Transaction Termination 

Agreement; First Amendment to 
Transaction Termination 
Agreement); Application, 

Exhibit 3A (Letter Agreement); 
Big Rivers’ June 1 I ,  2008, 

Motion to Amend and 
Supplement Application, Exhibit 

1 (Second Amendment to 
Transaction Termination 
Agreement); Big Rivers’ 

October 9,2008, Motion to 
Amend and Supplement 

Application, Exhibit 80 (Third 
Amendment to Transaction 

Termination Agreement); Big 
Rivers’ February 14, 2008, 
Response to Item 3 of the 

Commission Staffs First Data 
Request (Attachments to 
Transaction Termination 

Agreement) 

Application, Exhibit 16 

Application, Exhibit 17 

Big Rivers’ October 9,2008, 
Motion to Amend and 

Supplement Application, Exhibit 
87 



b Amendments to 1970 Station 
Two Power Sales Contract 

c Station Two Termination and 
Release Agreement 

d Station Two G&A Allocation 
Agreement 

e Agreement for Assignment of 
ResDonsibility for Complyin!! 

._ 
Agreement, Retail Agreement, 
Lockbox Agreement, and 
Guaranty 

7 Approval of Century Wholesale 
Agreement, Retail Agreement, 
L.ockbox Agreement, and 
GUaSanty 

8 Approval of Smelter 
Coordination Agreements (if 
PSC disagrees that they do not 
require approval) 

9.  Termination of existing 
wholesale power contracts 
between Big Rivers and 
Kenergy regarding Tier 3 

. .  - 1 wi& Reliability Standards 
6 ADDIOVd of AIcan Wholesale 1 Application Ill 18, 70, 84; Big Rivers’ 

&e l1,2008, Motion to Amend and 
Supplement Application; Big Rivers’ 

October 9,2008, Motion to Amend and 
Supplement Application 71 21-22 

Application 17 38, 70, 84; Big Rivers’ 
.June 11,2008 Motion to Amend and 
Supplement Application; Big Rivers’ 

October 9,2008, Motion to Amend and 
Supplement Application 77 21-22 

Application 1 83; Big Rivers’ June 11, 
2008, Motion to Amend and 

Supplement Application; Big Rivers’ 
October 9,2008, Motion to Amend and 

Supplement Application 
Application 7 85 

Service to the Smelters 
10 Establishment of Smelter FAC 

Reserve regulatory account 
1 1 Approval of Amendments to 

Request Withdrawn 

Application 11 68,70,8I 
I B& Rivers’ Member Wholesale I 

accounts (the Economic 
Reserve and regulatory 
accounts (a deferred asset and 
deferred liability) to accrue any 
positive or  negative PPA 
ad,justments amihutable to 
Member non-Smelter ener&y 
usage) 

13, Approval of Tariff revisions 
(including Rebate Adjustment, 
Fuel Adjustment Clause, 
Unwind Surcredit, and Member 
Rate Stability Mechanism) (and 
findings that Big Rivers’ 
existing rates combined with 
the proposed changes are fair, 
,just and reasonable, and that 

Poker Contracts 
12. Establishment of regulatory I Application 117 70,78 .. 

Application 77 68, 70, 73,76; Big 
Rivers’ October 9,2008, Motion to 

Amend and Supplement Application 71 
23-25 

Note: Request for extension of 
Member Discount Adjustment 
withdrawn, and E.nvironmental 

Surcharge was approved in PSC Case 

Exhibit SI to Big Rivers’ 
October 9,2008, Motion to 

Amend and Supplement 
Application 

Exhibit SI to Big Rivers’ 
October 9,2008, Motion to 

Amend and Supplement 
Application 

Exhibit 81 to Big Rivers’ 
October 9,2008, Motion to 

Amend and Supplement 
Application 

Application, Appendix E 

Application, ‘Exhibit 27 

Big Riveis’ October 9,2008, 
Motion to Amend and 

Supplement Application, Exliibi 
83 
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after the closing of the Unwind 
Transaction, Big Rivers’ 
existing rates without the 
proposed changes would not he 
fair, just and reasonable) 

14 Approval of Revisions to Big 
Rivers’ Open Access 
Transmission Tariff ( O A R )  
(and finding that OATT 
revisions are fair, just and 
reasonable) 

15 Termination and Rescheduling - 
of IRP case 

16 Termination of certain reporting 
requirements for Big Rivers 
imposed in Case Nos 97-204 
and 98-267 

17 E.ON’s requests that the PSC 
find that the Termination 
Agreement and associated 
transaction documents are for a 
proper purpose and are 
consistent with the public 
interest, and that the PSC 
approve the Unwind 
Transaction in its entirety for 
purposes of KRS 278.218 

commitments for the E ON 
Entities imposed by the August 
6,2007, Order in CaseNo. 
2001-104 

19 Order (i) authorizing issuance 
of certain financing agreements, 
(ii) stating the purpose of the 
evidences of indebtedness, and 
(iii) finding that the evidences 
of indebtedness are for some 
lawful object within the 
corporate purposes of Big 
Rivers, a e  necessary or 
appropriate for or consistent 
with the proper performance by 
Big Rivers of its services to the 
public, will not impair its ability 
to perform that service, and are 
reasonably necessary and 

IS. Termination of certain 

appropriate for that service 
20 Approval of any financing 

documents filed and listed by 
Big Rivers as not requiring PSC 
approval if PSC finds that the 
document needs approval 

No 2007-00460 

Application 77 70, 86; Big Rivers’ 
January 30,2008, Motion to Amend 

and Supplement Application; Big 
Rivers’ October 9,2008, Motion to 

Amend and Supplement Application 7 
26 

Application, Exhibit 18 

Application 7 87 

Application 11 SS 

Application 89 

Big Rivers’ First Amendment and 
Supplement to Application; Big Rivers’ 
jecond Amendment and Supplement to 

Application; Big Rivers’ Third 
Amendment and Supplement to 

Application; Big Rivers’ October 9, 
2008, Motion to Amend and 

Supplement Application 

Big Rivers’ First Amendment and 
Supplement to Application; Big Rivers’ 
Second Amendment and Supplement to 

Application; Big Rivers’ Third 
Amendment and Supplement to 

Application; Big Rivers’ October 9, 
ZOOS, Motion to Amend and 

Big Rivers’ October 9, ?008, 
Motion to Amend and 

,upplement Application, Exhihit 
85  

See financing agreements listed 
below 

Big Rivers’ First Amendment 
and Supplement to Application; 
Big Rivers’ Second Amendment 
and Supplement to Application; 
Big Rivers’ Third Amendment 
and Supplement to Application; 

Big Rivers’ October 9,2OOS, 

5 



Supplement Application 

21, Revolving L.ine of Credit 
Agreement dated as of 

,2008, between Big 
Rivers Electric Corporation and 
National Rural Utilities 
Cooperative Finance 
Corporation 

dated as of -, 2008, by 
and between Big Rivers Electric 
Corporation and CoBank ACB, 
including note dated as of 
-, 2008, by and between 
Big Rivers E.lectric Corporation 
and CoBank ACB 

Note (PBR-I), dated as of 
~, 2008, from Big Rivers 
Electric Corporation to PBR-I 
Statutory Trust, a Connecticut 
statutory trust acting through U 
S.  Bank National Association, 
as Trustee 

Note (PBR-2), dated as of 
~, 2008, from Big Rivers 
Electric Corporation to PBR-2 
Statutory Trust, a C.onnecticut 
statutory trust acting tluough U 
S Bank National Association, 
as Trustee 

Note (PBR-3), dated as of 
~, 2008, from Big Rivers 
Electric Corporation to PBR-3 
Statutory Trust, a Connecticut 
statutory trust acting through U. 
S Bank National Association, 
as Trustee 

Note (PBR-I), dated as of 
~, 2008, from Big Rivers 
Electric Corporation to PBR-1 
Statutory Trust, a Connecticu! 
statutory trust acting thraugh U 
S Bank National Association, 
as Trustee 

Note (PBR-2), dated as of 
~, 2008, from Big Rivers 
Electric Corporation to PBR-2 
Statutory Trust, a Connecticut 
statutory tmst acting through U 

22 Revolving Credit Agreement 

2.3 Facility L.essor (D) Secured 

24 Facility Lessor (D) Secured 

25 Facility L.essor (D) Secured 

26. Facility Lessor (E) Secured 

27 Facility L.essor (E,) Secured 

Big Rivers’ First Amendment and 
Supplement to Application 77 11, 13 

Big Rivers’ First Amendment and 
Supplement lo Application 77 11, 14 

Reouest Withdrawn 

Request Withdrawn 

Request Withdrawn 

Request Withdrawn 

Request Withdrawn 

Motion to Amend and 
Supplement Application 

Big Rivers’ First Amendment 
mdSupplement to Application, 

Exhibit 45 

Big Rivers’ First Amendment 
and Supplement to Application, 

Exhibit 46 

3ig Rivers’ Second Amendment 
and Supplement to Application, 

Exhibit 50 

See Big Rivers’ Second 
Amendment and Supplement to 

Application, Exhibit 50 

See Big Rivers’ Second 
Amendment and Supplement to 

Applicalion, Exhibit 50 

Big Rivers’ Second Amendment 
and Supplement to Application, 

Exhibit 5 1  

See Big Rivers’ Second 
Amendment and Supplement to 

Application, Exhibit 51 

4 



S ,  Bank National Association, 

Note (PBR-3), dated as of 
-, 2008, from Big Rivers 
Elechic Corporation to PBR-3 
Statutory Trust, a Connecticut 
statutory trust acting through U 
S Bank National Association, 

L as Trustee._-. 
29 Ambac Credit Pioducts Sccured 

I Note (PBR-I), dated as of 

I ,2008, from Big 
Rivers Electric Corporation to 
Ambac Credit Products, LLC 

30 Ambac Credit Products Secured 
Note (PBR-2), dated as of 

I ,2008, from Big 
Rivers Electric Corporation to 
Ambac Credit Products, LLC 
Arnbac Credit Products Secured 
Note fPBR-3). dated as of 

3 I 

I , ZOOS, from Big 
Rivers Electric Cornoration to 

as of -, 2008, from Big 

Insurance. Policv Series 1983 
Note dated as of 
2008. from Biz Rivers Electric 

L 

Corporation to Ambac 
Assurance Corporation 

34 Standby Bond Purchase 
Agreement Note (Series 1983 
Bonds), dated as of 
2008, from Big Rjvers Elechic 
Corporation to Dexia Credit 
Local, acting by and thiough its 
New York Branch 

3 5 .  Termination ofThird Amended 
and Restated Subordination, 
Nondisturbance, Attornment 
and Intercredilor Agreement 
dated as of  ,2008, 
among (a) Big Rivers Electric 
Corporation; (h) L.G&E E,nergy 
Marketing Inc., and Western 
ICentucky E.nergy Corp.; 
(c) The IJnited States of 
America, acting through the 
Administrator of the Rural 
Utilities Service; (d) Ambac 

Request Withdrawn 

Request Withdrawn 

Request Withdrawn 

Request Withdrawn 

Big Rivers’ Second Amendment and 
Supplement to Application 7 10 

Big Rivers’ Second Amendment and 
Supplement to Application 7 11 

Big Rivers’ Second Amendment and 
Supplement to Application 7 I 2  

Big Rivers’ Second Amendment and 
Supplement to Application 1 13 

See Big Rivers’ Second 
4mendment and Supplement to 

Application, Exhibit 51 

3ig Rivers’ Second Amendment 
md Supplement to Application, 

Exhibit 52 

See Big Rivers’ Second 
Amendment and Supplement to 

Application, Exhibit 52 

See Big Rivers’ Second 
Amendment and Supplement to 

Application, Exhibit 5 2  

Big Rivers’ Second Amendmenl 
and Supplement to Application, 

Exhibit 5.3 

Big Rivers’ Second Amendmenl 
and Supplement to Application, 

Exhibit 54 

Big Rivers’ Second Amendmen) 
and Supplement to Application, 

Exhibit 55 

Big Rivers’ Second Amendmen 
and Supplement to Application, 

Exhibit 56 
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Assurance Corporation; (e)  
National Rural Utilities 
Cooperative Finance 
Corporation; (e) Dexia Credit 
L.ocal, New York Branch; 
(f) U.S Bank Trust National 
Association, as trustee under 
the Trust Indenture dated as of 
August 1,2001 (g) PBR-I 
Statutory Trust; (h) PBR.-2 
Statutory Trust; (i) PBR-J 
Statutory Trust; (i) FBR.-I 
Statutory Trust; (k) FBR-2 
Statutory Trust; (I) PBR-I OP 
Statutory Trust; (m) PBR-2 OP 
Statutory Trust; (n) PBR-3 OP 
Statutory Trust; (0 )  FBR-I OP 
Statutory Trust; (p) FBR-2 OP 
Statutory Trust; (9) Bluegrass 
L.easing; (I) Bank ofAmerica 
Leasing Corporation; (s) AME 
Investments, LL,C; (t) CoBank, 
ACB; and (u) Ambac Credit 
Products, LLC 

Mortgage and Security 
Agreement dated 
2008, among (a) Big Rivers 
Electric Corporation; (b) The 
United States of America, 
acting through the 
Administrator of the Rural 
Utilities Service; (d) Ambac 
Assurance Corporation; (e) 
National Rural Utilities 
Cooperative Finance 
Corporation; (e) Dexia Credit 
L.ocal, New York Branch; 
(0 U,S. Bank Trust National 
Association, as trustee under 
the Trust Indenture dated as of 
August 1,2001 (g) PBR-I 
Statutory Trust; (h) PBR-2 
Statutory Trust; (i) PBR-I 
Statutory Trust; 0) FBR-I 
Statutory Trust; (k) FBR-2 
Statutory Trust; and (v) Ambac 
Credit Products, LLC 

37 Amended and Restated Stock 
Pledge Agreement dated as of 
-, 2008, made by Big 
Rivers E.lectric Corporation, as 
Pledgor, in favor of IJS Bank 
National Association, as 
Collateral Agent, as Pledgee, 
for the benefit of Ambac Credit 

36 Termination of Third Restated Big Rivers’ Second Amendment and 
Supplement to Application 7 14 

Request Withdrawn 

6 

Big Rivers’ Second Amendment 
and Supplement to Application, 

Exhibit 57 

Big Rivers’ Second Amendment 
and Supplement to Application, 

Exhibit 58 



Products, LLC, PB 

40 Bank of America L.etter 
Agreement 

41. Creditor Consent, Termination 
and Release Agreement dated 
as of ,2008, by 
and among (a) Big Rivers 
Electric Corporation; (b) E ON 
U.S LLC, LG&E Energy 
Marketing Inc., and Western 
Kentucky Energy Corp.; 
(c) The United States of 
America, acting through the 
Administrator of the Rural 
Utilities Service; (d) Amhac 
Assurance Corporation; (e) 

__ 
R- 1 

Statutory trust, PBR-2 Statutory 
trust, P B R J  Statutory trust, 
FBR-I Statutory trust, FBR-2 

Request Withdrawn 

Big Rivers’ Third Amendment and 
Supplement to Application 1 5 ;  Big 
Rivers’ October 9,2008, Motion to 

Amend and Supplement Application 31 
1 3  

Statutory trust, in each case 
acting through U.S Bank 
National Association, not in its 
individual capacity, but solely 
as the respective Trustee, and 

the Indenture Trustee, as the 
respective Secured Parties, and 
Amhac Assurance Corporation 

38 Intercreditor Agreement dated 

, as 

,2008, among Big 
Rivers Electric Corporation; 
The United States of America, 
acting through the 
Administrator of the Rural 
Utilities Service; Amhac 
Assurance Corporation; PBR-I 
Statutory Trust; PBR.-2 
Statutory Trust; PBR-3 
Statutory Trust; FBR-1 
Statutory Trust; FBR-2 
Statutory Trust; PBR-I OP 
Statutory Trust; PBR-2 OP 
Statutory Trust; PBR-.3 OP 
Statutory Trust; FBR-I OP 
Statutory Trust; FBR-2 OP 
Statutory Trust; Bluegrass 
L.easing; Bank of America 
L.easing Corporation; AME. 
Investments, L.L.C; CoBank, 
ACB; AME Asset Funding, 
LLC; and Amhac Credit 
Products, LLC 

Request Withdrawn 

39 Amhac Letter Agreement Request Withdrawn I 

Big Rivers’ Third Amendment 
and Supplement to Application, 

E,xhihit 65 

Big Rivers’ Third Amendment 
and Supplement to Application, 

Exhibit 66 
Big Rivers’ Third Amendment 
and Supplement to Application, 

Exhibit 67 
Big Rivers’ October 9,7008, 

Motion to Amend and 
Supplement Application, Exhibit 

96 



National Rural Utilities 
Cooperative Finance 
Corporation; (e) Dexia Credit 
Local, New York Branch; 
(0 U S  Bank Trust National 
Association, as Uustee under 
the Tmst Indenture dated as of 
August 1,2001 (g) PBR-I 
Statutory Trust; (h) PBR-2 
Statutory Trust; (i) PBR-3 
Statutory Trust; 6) PBR.-I OP 
Statutory Trust; (k) PBR-2 OP 
Statutory T N S ~ ;  (1) PBR-3 OP 
Statutory Trust; (m) Bluegrass 
Leasing; (n) Bank of America 
Leasing Corporation; (0 )  AME, 
Investments, L,LC; @) CoBank, 
AC,B; ((1) AME. Asset Funding, 
L.L.C; and (I) Ambac Credit 
Products, LLC 

42 First Amendment to ISDA 
Master Agreement (PBR-1) 
(Big Rivers Swap) dated as of - . .  

,2008, by and 
between Anihac Credit 
Products, L.L.C, and Big Rivers 
Electric Corporation 

43. First Amendment to ISDA 
Master Agreement (PBR-2) 
(Big Rivers Swap) dated as of 

,2008, by and 
between Ambac Credit 
Products, L.L.C, and Big R.ivers 
Electric Corporation 

44 First Amendment to ISDA 
Master Agreement (PBR-3) 
(Big Rivers Swap) dated as of 

,2008, by and 
between Ambac Credit 
Products, L.LC, and Big Rivers 
Electric Corporation 

dated as of ~, 2008, by 
and between Bluegrass L.easing, 
and [an E.ON U.S., LL.C 
Cayman affiliate] and 

Escrow Agent, Big Rivers 
Electric Corporation, PBR-I 
Statutory Trust, PBR-I OP 
Statutory Trust, State Street 
Bank and Trust Company of 
Connecticut, Trustee, AME 
Investments, L.L.C, CoBank, 
ACB, Ambac Credit Products, 
LLC, and Amhac Assurance 

45 EscIow Agreement (PBR-1) 

-1, 

Request Withdrawn 

Request Withdrawn 

Request Withdrawn 

Request Withdrawn 

Big Rivers' Third Amendment 
and Supplement to Application, 

Exhibit 69 

See Big Rivers' Third 
Amendment and Supplement to 

Application, Exhibit 69 

See Big Rivers' Third 
Amendment and Supplement to 

Application, Exhibit 69 

Big Rivers' Third Amendment 
and Supplement lo Application, 

Exbibit 70 
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Corporation 
46 Escrow Agreement (PBR-2) 

dated as of ~, 2008, by 
and between Bluegrass Leasing, 
and [an E ON U.S., L.LC 
Cayman affiliate] and 

Escrow Agent, Big Rivers 
E.lectric Corporation, PBR-2 
Statutory Trust, PBR-2 OP 
statutory Trust, State Sheet 
Bank and Trust Company of 
Connecticut, Trustee, AMX 
Investments, L,L.C, CoBank, 
ACB, Ambac Credit Products, 
LLC, and Ambac Assurance 

- 1 ,  

Corporation 
47, Escrow Agieement (PBR-3) 

dated as of -, 2008, by 
and between Bluegrass Leasing, 
and [an E. ON U.S , L.LC 
Cayman affiliate] and 

Escrow Agent, Big Rivers 
Electric Corporation, PBR-3 
Statutory Trust, PBR.-3 OP 
Statutory Trust, State Street 
Bank and Trust Company of 
Connecticut, Trustee, AMJ3 
Investments, L.LC, CoBank, 
ACB, Ambac Credit Products, 
LLC, and Ambac Assurance 

- 1 ,  

Corporation 
48 Omnibus Termination 

Agreement (Bank of America 
Termination Agreement) 

49 L.etter Agreement (Bank of 
America Cost Share 
Agreement) 

50 Amendment of Operating and 
Support Agreement (Wilson 
Operating Agreement) 

51 Letter Agreements regarding 
“Funding of Certain Amounts 
to be Paid to the Bank of 
America” and “Payment 
Regarding the Buy-Out of the 
Bank of America” 

to Bank of America 
Termination Agreement and 
PMCC Termination Agreement 

52 Accounting Treatment relating 

Request Withdrawn 

Request Withdrawn 

R.equest Withdrawn 

Request Withdrawn 

Approval granted by order dated 
7/30/08 

Big Rivers’ October 9,2008, Motion to 
Amend and Supplement Application 1 

11 

Big Rivers’ October 9,2008, 
Motion to Amend and Supplement 

Application 1 I 2  

See Big Rivers’ Third 
Amendment and Supplement to 

Application, Exhibit 70 

See Big Rivers’ Third 
Amendment and Supplement to 

Application, Exhibit 70 

Big Rivers’ June 11,2008, 
Motion to Amend and 

Supplement Application, Exhibit 
4 

Big Rivers’ June 1 I ,  2008, 
Motion to Amend and 

Supplement Application, Exhibit 
5 

Big Rivers’ June 11,2008 
Motion to Amend and 

Supplement Application, Exhibit 
6 

Big Rivers’ October 9,2008, 
Motion to Amend and 

Supplement Application, Exhibit 
95 
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5 3 .  Indenture dated as of , 
2008, from Big Rivers Electric 
Corporation, Grantor to [Name 
of Trustee] 

54,, All other relief Big Rivers or 
E.ON entitled to 

1 
7 - 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Big Rivers’ Second Amendment and 
Supplement to Application 1\11 1-5; Big 

Rivers’ October 9, ZOOS, Motion to 
Amend and Supplement Application 1 

13 
Application 

Big Rivers’ October 9,2008, 
Motion to Amend and 

Supplement Application, Exhibit 
96 

Note: The following motions filed by Big Rivers and/or E ON are pending: 

Big Rivers’ January 30,2008, Motion to Amend Application (to file revised OATT) 
E.,ON’s March 25, 2008, Petition for Confidential Treatment (relating to AG Meeting); and 4/21/08 E. ON’s 
April 21,2008, Amended Petition for Confidential Treatment (relating to AG Meeting) 
Big Rivers’ March i l ,  2008, Motion to Amend and Supplement Application (relating lo First Amendment 
and Supplement to Application) 
Big Rivers’ March 31,2008, Petition for Confidential Treatment (relating to First Amendment and 
Supplement to Application) - denied by lerter dated 6/17/08 (subject to rehearing) 
Big Rivers’ April I O ,  2008, Motion to Amend and Supplement Application (relating to Second Amendment 
and Supplement to Application) 
Big Rivers’ April IO,  2008, Petition for Confidential Treatment (relating to Second Amendment and 
Supplement to Application) 
Big Rivers’ April 17,2008, Petition for Confidential Treatment (relating to Big Rivers’ Responses to PSC‘s 
Second Supplemental Data Request) 
Big Rivers’ April 23,2008, Motion to Amend and Supplement Application (relating to Third Amendment 
and Supplement to Application) 
Big Rivers’ April 23,2008, Petition for Confidential Tieatment (relating to Third Amendment and 
Supplement to Application) - denied by letter dated 6/17/08 (subject to rehearing) 
E.ON’s May 2, 7008, Petition for Confidential Treatment (relating to E. ON’s Supplemental Responses to 
PSC Initial Data Request) 
E.ON’s May 2,2008, Petition for Confidential Treatment (relating to handout from May 9 Informal 
Conference) 
Big Rivers’ July 3,2008, Motion for Rehearing and Petition for Confidential Treatment - rehearing granted 
by order dated 7/22/08, but rehearing still pending 
Big Rivers’ October 9, 2008, Motion to Amend and Supplement Application 

I O  
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S T 0 L, L 1 K E E N 0 N * 0 G D E N 
P L I  c 

August 29,2008 

VIA HAND D E L I V W  

Stephanie L. Stuinbo 
Executive Diiector 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
Frankfoiz, Kentucky 40601 

RE: The Applicafion o f  Biz Rivers Electric Corporalion for: (i) Approvul o f  Wl~olesule 
Turiff Addifions for Biz Riwrs Elecfric Corporation. (ii) Approvul of 
Trunsuctions, (iii) Approval 10 Issue Evidences of  Indebfedness, und (iv) Approvul 
oJAmeiifliiterifs to ContracLF; urrd of E. ON U.S. LLC. Wesfern Kenluckv Energy 
Corp., und LG&E E1rer.y Murketinx, he. for ADproval of Trunsncfioris 
Case No. 2007-00455 

Dear Ms. Stumbo: 

Enclosed please find and accept for filing the original and ten copies of tlie Joint 
Applicants’ Status Reporl Conlpliance Filing in the above-ieferenced inalter Please confirm 
your receipt of this filing by placing the stamp of your Office with the datc received on the 
enclosed additional copics and leturn thein 10 me in thc enclosed self-addressed stamped 
envelope. 

Should you have any questions please contact me at your convenience 

Yours very truly, 

dendrick R. Riggs 

KRR:ec 
cc: Parties of Record 

400001 31S719IS39276 I 

LEXINGTON + LO~JISVILLE t FRANKFORT t HENDERSON 



COMMONWEALTH O F  KENTIJCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

THE APPLJCATION OF BIG RIVERS ) 
ELECTRIC CORPORATION FOR ) 
(I) APPROVAL OF WHOLESALE TARIFF ) 
ADDITIONS FOR BIG RIVERS ELECTFUC 1 
CORPORATION; (11) APPROVAL OF ) 
TRANSACTIONS; (Ill) APPROVAL TO ISSUE ) 

(IV) APPROVAL OF AMENDMENTS TO 1 
CONTRACTS; AND OF %.ON IJ.S., LLC, 1 
WESTERN KI3NTUCK.Y ENERGY CORP., ) 
AND LG&E ENERGY MARKETING, ) 
INC. FOR APPROVAL OF TRANSACTIONS ) 

EVIDENCES OF INDEBTEDNESS; AND ) CASE NO. 2007-00455 

STATUS REPORT COMPLIANCE FILING 

The applicants (“Avplicants”) Big Rivers Electric Corporation (“Bia Rivers”), E.ON I.I.S. 

L.LC (“E.ON US”), Western Kentucky Energy C o p .  ( “ W E ’ )  and L.G&E Energy Marketing, 

Inc. (;’=,’’ and collectively with E.ON US and WK.EC, the %.ON Parties” ) make this status 

report filing, through counsel, to comply with the requirements of the order of the Public Service 

Commission (“Commission”) in this matter dated August 22,2008. 

Ambac Assurance Coraoration Issue 

On April 18, 2000, Big Rivers consummated five virtually ideiitical lease and leaseback 

transactions (“Leveraged Leases”) of its ownership interest in (i) D. B. Wilson Unit No. 1 (the 

“Wilson Unit”); (ii) Plant Robert D. Green Unit 1 and Unit 2 (the “Green Units”); and (iii) the 

common facilities owned by Big Rivers which are located on the same site as the Green Units, 

and used in the operation of both Green IJnits (the “Common Facilities” and, collectively with 

tlie Wilson Unit, tlie Green Units and the Conmion Facilities, the “Facilities”). Three 



transactions involved the Green Units and Common Facilities and two transactions involved the 

Wilson Unit. ’ 
These commercial transactions are different and apart from the 1998 lease vansaction 

approved by the Commission between E.ON IJS and its afiliates, and Big Rivers,’ and the 

proposed unwind transaction in this proceeding. Certain credit enhancements in the L.everaged 

L.eases are supported by Ambac Assurance Corporation (“Ambac”). llnder the Leveraged Lease 

documents, Big R,ivers is in default if Anibac’s credit rating falls below a certain level, and Big 

Rivers fails to replace Ambac within 60 days with another suitable credit enhancer. 

On June 19, Moody’s Investor Services, a credit rating service, announced a downgrade 

of Ambac’s credit rating that fell below the credit rating required by the terms of the Leveraged 

Lease documents (the Ambac Issue). During the conference call in this proceeding on Thursday, 

June 26, 2008, the parties and Commission counsel were informed that the downgrade of the 

credit rating of Ambac, and its implications under the Big Rivers’ Leveraged Leases created a 

problem (the “Ambac Issue”) that must be solved before the closing of the unwind transaction, 

And because that resolution was likely to impact several aspects of the filings made in Case No. 

2007-00455, the Applicants requested the hearing scheduled for Tuesday, July 1, 2008 be 

postponed 

I Approval to enter inlo the L.everaged Leases was grantcd by the Commission in its orders oiNoveinber 
24. 1999 and Marcli 29, 3000 in Case No. 99450,  hi rhe Marrer o/ Big Rivets Nccrrlc Corporalion’s Applicarion 
for Approval ?fa L.bwerage Leare of Three Gmerofing Unirs ’ 111 rhe Marrer of Tlie ApRlicnrion of Big Ri iws Elecrric Corporuriun L.oiriwillr Gar and Elecrric 
Conrpany, lVe.siLvn Kenriidy Eirerg~ Corp , N‘esesrern KenrucLy i .eaing Corp . und L.G&E Sraiion ?ivo /nc , /x  
Approval of 14’11olesnle Rare Adjt~srmi~nr for Big Rivers Elecr! i c  Corpomrion nnd for Approvol of 7kvrrocrion~ Case 
No. 97-203, Final Order ( June 11, 1998); In rlie Mnrrer of The Applicariou of Big Rivers E l m r i c  Corporurionfir 
Approval ofrhe 1996 Arncnd~nenss ro Srolion Avo Conrracr”r Ber iwm Big Ricers Elecfr ir Cmporolion and rhe C l y  
of Henderson, ~enl1rCkJJ and rhe Urfliiy Comniirsion of rhe Ciry of f h d e r s o n ,  Case No. 98-267, Final Order (July 
14, 1998). Seealso, In rhr rUarrer of The Application of Big Rivers Elecrric Corporarion, L.G&E E,rer@i Marx’efing 
Irrc , ll’csrern Kenrnchy Energy Corp, M E  Sforion Two hic and N’KE Corp for Approval of Anrendinenrr io 
Trnnsocflion Docsmenrs, Case No. 2000-001 18, Order (November 14, 1999). 
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Big Rivers, with assistance fTom the E.ON Parties, began working on a resolution to the 

Ambac Issue immediately upon receipt of notice that the Ambac downgrade had occurred. Big 

Rivers identified within a matter of days a concept that it believed would resolve the problem for 

the Philip Morris Capital Corporation (;;-’) entity to which the credit enhancement 

replacement obligations are owed by Big Rivers. PMCC is one of two original equity parties 

involved in the Leveraged Lease transactions consummated by Big Rivers in 2000.3 Under the 

existing Leveraged L.eases, PMCC, tlrough three Owner Participant Trusts, presently holds the 

beneficial interests in three leases of undivided interests in the generation facilities at the 

Facilities. Under each of these leases, the undivided interests in the leased plants are leased back 

to Big Rivers such that the Owner Participant leases are “invisible” to the public as far as the 

operation of the plants is concerned. 

That concept was vetted with Big Rivers’ board, Big Rivers’ member cooperatives, the 

E O N  Parties, the smelter parties to this proceeding and Big Rivers’ creditors,. Big Rivers 

creditors other than the Rural Utilities Service (;;RUS.‘) have worked with Big Rivers to draft 

documents that would implement the solution identified by Big Rivers, if that solution is 

accepted by R.US. The RIJS is currently considering the solution, but has most recently 

requested changes in  the solutioii that would require changes in the structure of the IJnwind 

Transaction. 

Based upon a number of factors, including timing and the RUS concerns, Big Rivers and 

the E..ON Parties began working last week on alternate terms for a solution that they hope will be 

presented to Big Rivers’ creditors, including RUS, within the next few days. Among other 

Bank of America Leasing Corporation was llic olher original equity parry to the Leverage Lease 
nansacrion. On June 27, 2008. Commission General Counsel issued an advisory opinion in connection with the 
early termination of the two Leveraged Leases held by Bank of America L.easing Corporation. The tenninaiion or 
those nvo leases occurred !villi I l ie  closing oltlie vansaction on June 30, 2006, leaving FMCC as the only remaining 
cquiq puny to the Leverage Leased rriusaaion. 

2 

3 



things, the alternate solution will be simpler that the first solution proposed by Big Rivers. Late 

this week, Big Rivers and the smelter parties agreed in concept to the alternate solution. The 

proposed agreemems with the smelter parties must be amended if the alternate solution is 

pursued. 

All parties required to solve the h i b a c  Issue have been working hard 10 achieve an 

acceptable and workable resolution. The RUS has given extraordinary attention to this task. The 

Applicants are optimistic that the alternate solution to the Ambac Issue will be acceptable la the 

parties. If thc Applicants are correct, based upon the work done to date this alternate solution 

can be documented r,elatively quickly after the key parties agree to it. A supplemental report on 

the progress made by the Applicants will be filed with the Commission by Monday, September 

8,2008. 

The Citv of Henderson, Utilitv Commission- 

The City of Henderson and the City of Henderson, Utility Commission (collectively, 

“Henderson”) must consent to early termination of the Station Two Agtement in the Big Rivers- 

E.ON Parties existing transaction for the IJnwind Transaction to be consummated. Henderson 

continues to assert that ( I )  Henderson retail customers are subsidizing the profits of WKEC 

currently, and Big Rivers in the future, because while Henderson must pay for its stiare of Station 

I1 capacity, Henderson only receives a margin of $I.jOlMWH for excess energy utilized by 

WKEC and Big Rivers; and (2) there are a number of maintenance and repair claims with Station 

I1 resulting from WK.EC’s operation of the Station Two facility. While strongly disagreeing with 

Henderson’s claims, Big Rivers and WKEC have made several good faith offers to address these 

matters in  order to obtain Henderson’s consent to the Unwind Transaction. 

4 



Since the end of .June, representatives of one or more of Big Rivers, WKEC and the 

smelters have rnet or otherwise communicated with representatives of the Henderson on multiple 

occasions, and have appeared before the City of Henderson City Commission. Big Rivers and 

WKE,C have made several good faith offers to address these matters in order to obtain 

Henderson’s consent to the Unwind Transaction. Each and every offer has been rejected by the 

Henderson utility commission. 

Both Big Rivers and WKEC are evaluating the next steps. and nevertheless continue to 

believe that a mutually acceptable solution to these matters can be reached with Henderson. But 

that resolution is more likely to occur afier the Commission has issued an order approving the 

Unwind Transaction on the condition that Henderson’s consent to the Unwind Transaction is 

obtained. 

- Unwind Financial Model 

As promised to Commission staff and the Attorney General. along with any other filings 

made by Big Rivers in advance of the hearing in this mnner, Big Rivers expects to file an update 

of the IJnwind Financial Model to reflect material, known changes in  the model 

Revisions to Procedural S c h m  

Big Rivers and WKEC expect to propose a revised procedural schedule, including a 

proposed hearing date. as soon as a solution to the Ambac Issue has been given tacit approval by 

Big Rivers’ creditors, including RUS. At !hat time, Big Rivers will propose a schedule for filing 

and review of the documents required to accomplish resolution of the Ambac Issue, along with 

revisions to any documents already filed that are altered by that resolution, any new documents 

required by that resolution, and testimony or other explanation required to describe !he Ambac 

Issue resolution and the changes to the Unwind Financial Model 



Transmission Proiect Certificate of Convenience and Necessitv 

Big Rivers was granted a certificate of public convenience and necessity in P.S.C.”Case 

No. 2007-00177 to construct what Big Rivers has called the “Phase II” transmission project. The 

Phase I1 transmission project is required if the lJnwind Transaction closes and Big Rivers 

provides the level of service to Kenergy for resale to the smelter parties that is contemplated in 

this proceeding. But Big Rivers will not commence construction of the Phase I1 transmission 

project unless and until the Unwind Transaction closes. 

That certificate was granted on October 30, 2007. As the Commission is aware, unless 

exercised within one year after that date, exclusive of any delay due to failure to obtain any 

necessary grant or consent, the authority conferred by the issuance of the certificate is void. 

Based upon the cunent status of this proceeding, Big Rivers will not be in a position to 

commence construction of the Phase I1 transmission project until sometime after October 30, 

2008. Big Rivers will accordingly be taking steps to seek the Commission action necessary to 

preserve the authority granted in this critical piece of the Unwind Transaction 

Other Issues 

Big Rivers and WICEC continue to work on other closing related items, and have targeted 

November 21,2008 as the closing date, assuming the agreed conditions precedent to that closing 

have been satisfied by that date. A complete update on the progress made toward resolving 

closing-related items will be provided to the Cornmission along with the filing presenting the 

resolution to the Ambac Issue. 

As soon as Big Rivers receives notification from the parlies to the resolution of the 

Ambac Issue that the alternate resolution strategy is acceptable, and can be documented, Big 

Rivers and the E.ON Parties will advise the Commission and the parties to this proceeding of this 

6 



fact, and will propose an amendment to the procedural schedule, including dates for an informal 

conference and a hearing. If this alternate resolution of the Ambac Issue is acceptable to the 

necessary parties to it, Big Rivers and the E, ON Parties expect to give notification of that fact as 

sooil as possible, perhaps within the next ten days considering the effect of the holiday weekend 

on the availability of persons who make decisions for the other parties. Big R.ivers and the E.ON 

Parties will keep the Commission and the parties to this proceeding abreast of the progress of the 

resolution of the Ambac Issue by e-mail message to the cou~sel  of record, 

Should the Commission have any questions at any time about the contents of this report 

or the status of the transaction, please contact us at your first convenience. 

Dated: August 29,2008 - 
-IUW.& f l .  fl,’l/4J /.ken : 4 w  

James M. Miller ( hM+W%d&- 
Tyson Kamuf 
Sullivan, Mountjoy, Stainback 
& Miller, P.S C 
100 St Ann Street 
P.O. Box 727 
Owensboro, Kentucky 42 302-0727 
Telephone No (270) 926.4000 

COUNSEL FOR BIG RIVERS 
ELECTRIC CORPORATION 
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,’ 

azbqra J 

S~oll, Keenon, Ogden PLLC 
2000 PNC Plaza 
500 W. Jefferson Sweet 
Louisville, K.entucky 40202-2823 
Telephone No. (502) 333-6000 

Allyson Sturgeon 
Senior Corporate Counsel 
E O N  L I S .  LL.C 
220 West Main Street 
Louisville, Kentucky 40202 
Telephone No. (502) 627-2086 

COUNSEL. FOR E.ON U.S.., LLC, 
WESTERN KENTUCKY E,NERGY 
CORP. AND LG&E ENERGY 
MARKETING INC. 

100001 358719/5385fr6 6 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

THE APPLICATIONS OF BIG RIVERS ) 
ELECTRIC CORPORATION FOR: ) 
(I) APPROVAL OF WHOLESALE TARIFF ) 
ADDITIONS FOR BIG RIVERS ELECTRIC ) 
CORPORATION, (11) APPROVAL OF ) 
TRANSACTIONS, (Ill) APPROVAL TO ISSUE ) 
EVIDENCES OF INDEBTEDNESS, AND 1 
(IV) APPROVAL OF AOENDMENTS TO ) 
CONTRACTS; AND OF E.ON US., LLC, ) 
WESTERN KENTUCKY ENERGY CORP , ) 
AND LG&E ENERGY MARKETING, INC. 1 
FOR APPROVAL OF TRANSACTIONS ) 

CASE NO. 2007-00455 

O R D E R  

The record in this case reflects that a telephone conference was held on 

June 25, 2008 and that all parties agreed to postpone the public hearing which had 

been scheduled for July 1, 2008. The reason for the postponement was to allow the 

Joint Applicants additional time to determine an appropriate course of action to respond 

to the financial downgrade of Ambac Assurance Corporation (“Ambac“), the entity 

providing credit support to an existing leveraged lease transaction of Big Rivers Electric 

Corporation. Almost 2 months have passed since that conference and none of the Joint 

Applicants has filed any information with the Commission on the status of either the 

Ambac issue or the consent of the City of Henderson lJtility Commission d/b/a 

Henderson Municipal Power & Light (“Henderson”) to proceed with the transactions 

proposed in this case 



Based on the evidence of record and being otherwise sufficiently advised, the 

Commission finds that the Joint Applicants should file, individually or jointly, a report 

which addresses both the Ambac issue and the consent of Henderson with the 

proposed transactions For each of these issues, the report should separately disclose 

in detail the actions taken over the past 2 months to resolve the issue, the current status 

of the issue, and the future actions needed to resolve the issue along with a tirneline to 

complete those actions In addition, if any new issues have arisen in the intervening 

period, they should also be identified and addressed 

IT IS THEREFORE ORDERED that, within 7 days of the date of this Order, Joint 

Applicants shall file, individually or jointly, a detailed status report, as described in the 

findings above, on the issues of Ambac, the consent of Henderson, and any new 

issues. 

Done at Frankfort, Kentucky, this 22nd day of August, 2008. 

By the Commission 

Chairman Armstrong abstains. 

Case No. 2007-00455 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PIJBLIC SERVICE COMMISSION 

In the Matter of: 

THE APPLICATION OF BIG RIVERS 
ELECTRIC CORPORATION, E.ON U.S. LLC, 
WESTERN KENTUCKY ENERGY CORP., ) CASE NO: 2007-00455 
AND LG&E ENERGY MARKETING INC. FOR 

) 
) 

) 
APPROVAL OF TRANSACTION ) 

SUPPLEMENTAL TESTIMONY OF 
PAUL W. THOMPSON 

E.ON U.S. LLC 
SENIOR VICE PRESIDENT - ENERGY SERVICES 

Filed: October 9,2008 



1 Q. 

2 A. 

3 

4 

5 

6 Q. 

7 A  

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

Please state your name, position and business address. 

My name is Paul W. Thompson. I am the Senior Vice President - Energy Services for 

E.ON U S LLC, which provides services to Western Kentucky E.nergy Corp, and LG&E 

Energy Marketing, Inc. My business address is 220 West Main Street, Louisville, 

Kentucky 40202. 

Have you previously submitted testimony in this proceeding? 

Yes, I submitted my original testimony on December 17, 2007 as part of the Application 

in this case on behalf of LON U, S LLC (%ON US”), Western Kentucky Energy Corp. 

(“WKEiC”) and LG&E E.nergy Marketing, Inc. (“LE.M,” and collectively with E.ON 1JS 

and WKEC, the “E. ON Parties”). On June 11, 2008, I submitted revisions to my 

testimony to reflect the additional consideration to be paid by W I E C  to Big Rivers 

Electric Corporation (“Big Rivers”) as part of the new terms and conditions to be 

proposed in settlement of this case and to reflect terms and conditions of a Memorandum 

of Understanding pursuant to which WKEC will deliver to a financial institution at 

closing a cash payment to be held in escrow by the financial institution for a ten-year 

period following the date of the closing, for the purpose of providing the smelter load a 

financial source for monthly rebates associated with the recent increases in the forecasted 

costs of fuel required for the operation of the generation stations to serve the smelter load 

Exhibit PWT-4 to my June 11, 2008 testimony contains the Memorandum of 

Understanding between WKEK and the two smelter customers with respect to these 

escrow arrangements 



1 Q .  

2 A,, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Are you sponsoring any exhibits with this Supplemental Testimony? 

Yes,  I am sponsoring the following revised exhibits: Revised Exhibit PWT-3, a schedule 

summarizing the value of the consideration related to the Termination Agreement to be 

provided directly to Big Rivers by WKEC as described in my original testimony on 

December 17, 2007; in my revised testimony on June 11, 2008; and in this testimony 

filed on October 9, 2008, based on a closing date in February 2009. Next, I am 

sponsoring Revised Exhibit PWT-4 showing the changes to the Memorandum of 

Understanding between W I a C  and the two smelter customers with respect to certain 

escrow arrangements This document was originally filed as Exhibit PWT-4 in my June 

11, 2008 testimony Revised Exhibit PWT-4 shows the version of the same document 

with the changes since that time and the separate escrow agreement between the two 

smelter customers. 

In addition to the revised exhibits described above, I am sponsoring the following 

new exhibits: 

Exhibit PWT-5 

Exhibit PWT-6 

Third Amendment to Transaction Termination Agreement 

Second Amendatory Agreement among BREC, the E.ON E.ntities and 
the City of Henderson 

Station Two Termination and Release Agreement between BREC 
and the E,.ON Entities 

Century / Southwire / E..ON / Icenergy Termination and Release 
Agreements 

Term Sheet Proposal of E.ON U.S. to Resolve Outstanding Issues 
between Henderson Municipal Power and Light and E,,ON I J S  

Exhibit PWT-7 

Exhibit PWT-8 

Exhibit PWT-9 

15 



1 

2 Q. 

3 

4 

5 A. 

6 

7 

8 

9 

10 Q. 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 Q. 

21 

22 A. 

23 

24 

Big Rivers 

Has E.ON US, WKEC or LEM agreed to provide Big Rivers additional 

consideration in addition to the amount identified in your testimony on December 

17,2007 and June 11,2008? 

Yes. In addition to the items identified in the data responses filed to date with the 

Commission in this proceeding, W E C  will deliver to Big Rivers at the closing certain 

forms of additional consideration which are now evidenced by and in the Thud 

Amendment to Transaction Termination Agreement. That document is marked as 

Exhibit PWT-5 and is attached to my testimony 

What is the purpose of the Third Amendment to Transaction Termination 

Agreement? 

The E, ON Parties and Big Rivers have decided to amend the Termination Agreement in 

the manner set forth in this Third Amendment in order to increase the Termination 

Payment contemplated to be paid by WKEC to Big Rivers at the Closing, and in order to 

evidence certain additional agreements and understandings among them with respect to 

certain actual or potential environmental and operational conditions or circumstances, or 

other issues that have been identified by Big Rivers through its routine due diligence 

investigation of the generating plants I describe below in more detail the contents of the 

Third Amendment. 

Please describe the additional consideration to be paid by WKEC to Big Rivers at 

closing. 

Among other things, in addition to the $383,500,000.00, previously identified in this 

record, WIEC will pay one-half of the net buyout cost of the Philip Morris Capital 

Corporation leveraged leases, 
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2 
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6 
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16 
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Q .  

A. 

Will you please describe the leveraged leases at issue? 

Yes On April 18, 2000, Big Rivers consummated five virtually identical lease and 

leaseback transactions (“Leveraged Leases”) of its ownership interest in (i) D B. Wilson 

Unit No. 1 (the “Wilson Unit”); (ii) Plant Robert D, Green Unit 1 and Unit 2 (the “Green 

Units”); and (iii) the common facilities owned by Big Rivers which are located on the 

same site as the Green Units, and used in the operation of both Green Units (the 

“Common Facilities” and, collectively with the Wilson Unit, the Green Units and the 

Common Facilities, the “Facilities”) Three transactions involved the Green Units and 

Common Facilities and two transactions involved the Wilson Unit.’ 

Are these Leveraged Leases related to the original 1998 lease transaction between 

Big Rivers and WKEC which is the subject of this proceeding and the proposed 

Transaction Termination Agreement or the “Unwind Transaction”? 

Q. 

A. No. Not at all. These commercial transactions are different and apart from the 1998 

lease transaction approved by the Commission between E.,ON US and its affiliates, and 

Big Rivers,’ and the proposed IJnwind Transaction in this proceeding E ON US and its 

affiliates were not a party to the Leveraged Leases transaction except to the extent 

necessary to accommodate the structure of the Leveraged Leases transaction and to 

’ Approval to enter into the L.everaged L.eases was granted by the Commission in its orders of November 
24, 1999 and March 29, 2000 in Case No 99-450, In the Matter o/. Big Rivers Elec/ric Corporatioil ‘k Applicalion 
for Approsal o fa  L.eiw age L.eare of Three Gerierafinig Unitr ’ 111 the Matter of The Application of Big Riimr Electric Corporation. L.ouiriille Gar aiid Electric 
Coniparly. We,stern Ke~it i~clq~ Eiiergp Corp , Western Kentucky Leasing Carp , and L.G&E Starion Two hic for 
Approval o/ Wliolerale Rate ildjirstnierit/or Big Rives Eleclric Corporatiori aiid for /Ipproiml of Transaction, Case 
No 97-204, Final Order ( June 1 1 ,  1998); 1i1 the Matter of The Applicalion ofBig River.s Electric Corporationfor 
Approiml oJthe 1998 Anieridriientr lo Station Two Coii1ract.r Betwee11 Big Ri iwr  Eleclric Corporation and the Ciw 
uf Henderson, Kentuchy and IRe Ulility Coniniisrion of the Ci/y o/Heiider:son, Case No 98-167, Final Order (July 
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protect E.ON US and its affiliates’ rights under the 1998 lease transaction with Big 

Rivers 

Were the Leveraged Leases supported by credit enhancement instruments? 

Yes. Certain credit enhancements in the Leveraged L.eases that were supported by 

Ambac Assurance Corporation (“Ambac”) created an impediment to the consummation 

of the Unwind Transaction. Under the terms of the Leveraged Lease documents, Big 

Rivers would become in default if Ambac’s credit rating falls below a certain level, and 

Big Rivers failed to replace Ambac within 60 days with another suitable credit enhancer. 

Was Ambac downgraded by the rating agencies? 

Yes. On June 19, Moody’s Investor Services, a credit rating service, announced a 

downgrade of Ambac’s credit rating that fell below the credit rating required by the terms 

of the Leveraged Lmse documents (“the Ambac Issue”). During the conference call in 

this proceeding on Thursday, June 26, 2008, the parties and Commission counsel were 

informed that the downgrade of the credit rating of Ambac, and its implications under 

Big Rivers’ Leveraged Leases created a problem for Big Rivers’ ongoing financial health 

that had to be solved before the closing of the Unwind Transaction. And because that 

resolution was likely to impact several aspects of the filings made in this record, the 

progress of this proceeding was effectively delayed until now. 

Who is Philip Morris Capital Corporation? 

Philip Morris Capital Corporation through its subsidiary Bluegrass Leasing (collectively 

“PMCC”) was the entity to which the credit enhancement replacement obligations were 

owed by Big Rivers. PMCC was one of two original equity parties involved in the 



I 

2 

Leveraged Lease transactions consummated by Big Rivers in 2000.3 Under the then 

existing Leveraged Leases, PMCC, through three Owner Participant Trusts, held the 
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beneficial interests in three leases of undivided interests in the generation facilities at the 

Facilities. Under each of these leases, the undivided interests in the leased plants were 

leased back to Big Rivers such that the Owner Participant leases were “invisible” to the 

public as far as the operation of the plants is concerned. 

Did Big Rivers resolve the Ambac Issue? 

Yes  Big Rivers found a solution for resolving this dilemma to the satisfaction of both 

PMCC and Big Rivers’ other creditors, which now allows the termination transaction to 

proceed, through a negotiated, early termination of the PMCC Ltveraged Leases. The 

record in this proceeding shows that Big Rivers successfully terminated the PMCC 

L.everage Leases on September 30,2008 

Why then is WKEC making this additional payment to Big Rivers? 

Given the importance of the termination transaction to all constituents involved, 

including the E.ON Parties, and given the numerous complexities that would survive 

even assuming the termination transaction could he consummated with those leverage 

leases still intact, E.ON is willing to pay Big Rivers at the closing of the termination 

transactions one-half of the net cash termination payment for the termination of the three 

leveraged leases held by PMCC. This payment is presently estimated to be approximately 

$61 million. 

Q. 

A. 

Q. 

A. 

’ Bank of America Leasing Corporation was the other original equity party to the Leverage Lease 
transactions. On lune 27, 2008, Commission General Counsel issued an advisory opinion in connection with the 
early termination of the two L.everaged Leases held by Bank of America L.easing Corporation. The nvo leases were 
terminated on lune 30, 2008, leaving PMCC then as the only remaining equity parIy to the Leverage L.eased 
transactions The sansaction documents are filed in Ihe record in this case 

6 



1 Q. 

2 A. 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q. 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

7 3  
II 

23 

Are there other documents which support the PMCC transaction? 

Yes. The Creditor Consent, Termination and Release Agreement is the document by 

which the RUS, Ambac and BREC‘s other secured creditors, on the one hand, and the 

€.ON parties, on the other, agreed to terminate an Intercreditor Agreement between them, 

dating back to the 1998 lease transactions (but restated at the time of the L.everaged Lease 

transactions to include as additional parties the entities involved in the Leveraged Lease 

transactions) , and to release each other from any further obligations associated with that 

agreement, among other related commitments, effective as of the unwind closing. This 

document is being filed in this case by Big Rivers along with the other transaction 

documents 

Does the cash termination of the three PMCC Leverage Leases eliminate the need 

for the “put option” you described in your original testimony? 

Yes.  In my original testimony, I described how, to address concerns raised by one of Big 

Rivers’ secured creditors, PMCC, E..ON US had agreed in principle to enter into a “put 

option” agreement with PMCC at the closing of the termination transactions. That put 

option agreement provided that if, at anytime between the closing and May of 2027, Big 

Rivers would have defaulted under its 2000 Leveraged Lease transactions with PMCC, or 

if €.ON IJS failed to maintain an agreed-upon net worth or to keep its agreed-upon credit 

support in place, PMCC would be entitled to transfer its beneficial interests in the trusts 

holding it5 defeased lease interests to an affiliate of E.ON IJS for cash in the amount of 

the then aggregate Equity Termination Values under its Leveraged Leases. The put 

option agreement is no longer necessary because of the cash termination of the PMCC 

L.everaged Leases 
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Are there other forms of consideration reflected in the Third Amendment to 

Transaction Termination Agreement? 

Yes., E.xhibit P W - 5  contains the Tliird Amendment to Transaction Termination 

Agreement which reflects, among other items, the various resolutions of certain 

environmental, operational and other issues that have been identified in the course of 

routine due diligence, an update of Exhibit S to include a number of additional 

documents relating to the unwind that have been developed since the March 26, 2007 

date of the Termination Agreement, and, the addition to the closing date cash 

“Termination Payment” by WKEC to Big Rivers of (a) the contribution of E ON IJS 

toward the net cash consideration for the termination of the PMCC Lmeraged Leases as 

described above, and (b) an additional $1 72,500.00, representing WKEC’s agreed 

reimbursement to Big Rivers relating to its previous 20% funding of the installation costs 

of the Reid 1 gas burners, tlie cleaning of the stack at Plant Wilson, the addition of 

certain new fuel inventory level conditions to closing, the addition of a payment by 

WKEC of certain administrative and personnel costs to be incurred by Big R.ivers in the 

event the closing does not occur, and the addition of an agreement of Big Rivers to 

purchase certain barges owned by WKEC for an amount equal to the net book value that 

WJSEC has on its books for such barges. The Third Amendment also updates certain 

Schedules to the Termination Agreement relating to SO? allowance allocations and 

capital expenditure fundings by WIGC, in order to accommodate a closing of the 

termination transactions in 2009 
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Do you have a schedule that summarizes the consideration that the E.ON Parties 

will provide Big Rivers associated with this transaction? 

Yes. In addition to the data responses and documents filed in this record, Revised 

E.xhibit PWT-3 contains a schedule summarizing the value of tbe consideration related to 

the Termination Agreement to be provided directly to Big Rivers by WICEC, as described 

in my original testimony on December 17, 2007; in my revised testimony on June 11, 

2008; and in this testimony filed on October 9, 2008. Revised Exhibit PWT-I shows the 

total value of the consideration. 

Smelters 

Would you please describe the consideration paid to the Smelter customers? 

Yes. In addition to the consideration that I describe as described in my original testimony 

on December 17, 2007 and in my revised testimony on June 11, 2008; the E ON Parties 

have agreed to make a lump sum payment, to the smelters’ escrow agent under the 

escrow agreement; and those funds will be distributed by the escrow agent to the smelters 

pursuant to the escrow agreement (in proportions agreed between them) over a thirty- 

month period following the date of the closing. A portion of the funds are conditioned 

that the Smelters continue to operate their facilities that currently exist in Western 

Kentucky for a minimum period.. In the event both smelters discontinue operations 

during this period, the escrow agent will pay this portion of the funds to a non-profit 

economic development agency, Northwest Kentucky Forward Economic Development, 

in Henderson, I<entucky., The remaining portion of the supplemental payment will be 

handled in the same manner as the initial $70 million as described in the Memorandum of 

Understanding. The entire supplemental payment is for anticipated future increases in 

the costs of the operations of the smelters. Revised Exhibit PWT-4 contains the revised 
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Memorandum of Understanding between W I E C  and tlie two smelter customers with 

respect to distribution of funds associated with the fuel changes pursuant to the escrow 

arrangements. The details of the account disbursements for the second lump sum 

payment are set forth in the escrow agreement by and between the two Smelters and the 

escrow agent, a copy of which is also contained in Revised Exhibit PWT-4. 

Would you please explain Exhibit PWT-S? 

Yes. Exhibit PWT-8 contains the Century / Southwire / E.ON / Kenergy Termination and 

Release Agreements. While the initial drafts of these agreements were attached to the 

Termination Agreement when it was signed in March 2007, those drafts had not yet been 

reviewed and approved by the smelter customers of Kenergy COT. Through subsequent 

negotiations with the smelter customers, these documents have now been completed. The 

E.ON Parties, Kenergy Cow. and the smelters customers are the only parties to these 

documents. 

City of Henderson 

Would you please explain the current contractual relationship between the E.ON 

Parties and the City of Henderson? 

Yes, On June 30, 1997, Big Rivers submitted its Plan of Reorganization under Chapter 

11 of the Banla-uptcy Code to the Kentucky Public Service Commission. Effective July 

15, 1998, Big Rivers, WKEC and LEM entered into the approximately 25-year lease and 

related transactions for the lease, use and operation by WKEC of the generating stations 

and related assets owned by Big Rivers and for certain power purchase and sale 

transactions among Big Rivers, WKEC and L.EM. In addition, an important part of the 

1998 lease and related transactions was the assignment, for a term of approximately 

twenty-five years, by Big Rivers to a predecessor affiliate of W I C K  (WE. Station Two 

10 
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Inc., which was subsequently merged into WKEC) of substantially all of Big Rivers’ 

rights in certain agreements between Big Rivers and the City of Henderson, including, 

among other things, all of Big Rivers’ contractual rights and obligations (a) to operate the 

two-unit Henderson Municipal Power and Light Station Two generating station of the 

City of Henderson (“HMPgLL Station Two”); and (b) to purchase from the City of 

Henderson the energy outputs of W & L ,  Station Two in excess of the needs of the City 

and its retail distribution customers. As a part of the 199s lease and related transactions, 

in various combinations, WKEC (including WICE. Station Two Inc., which subsequently 

merged into WKEC), L.E.M, Big Rivers, the City of Henderson and the City of Henderson 

Utility Commission executed amendments to certain of Big Rivers’ existing a, ~reeinents 

relating to HMP&L Station Two and entered into certain new agreements, including the 

Agreement and Amendments to Agreements dated July 15, 1998 (the Agreement and 

Amendments to Agreements dated July 15, 1998, as amended, is herein call the “Station 

Two Agreement”), in connection with such assignments 

Would you please describe Exhibits PWT-6,7 and 9? 

Yes. Exhibit PWT-6 contains an unexecuted draft of a proposed Second Amendatory 

Agreement among Big Rivers, the E.ON Parties and the City of Henderson Exhibit 

PWT-7 contains the Station Two Termination and Release Agreement between Big 

Rivers and the E.ON Parties. These agreements are submitted for the Commission’s 

approval at this time in order to facilitate a closing of the Unwind Transaction by the end 

of February 2009 E.xhibit PWT-9 contains the Term Sheet Proposal of E.ON US to 

R.esolve Outstanding Issues between Henderson Municipal Power and L.ight and E..ON 

US which is a proposal to resolve outstanding issues among Henderson and the E,ON 

11 



1 

7 
I 

3 Q* 

4 

5 A., 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

77 
-I 

23 

Parties. Such proposal was presented to Henderson Municipal Power and Light by E. ON 

US on October 7,2008 

Will you please describe the proposed Second Amendatory Agreement with the City 

of Henderson and the City of Henderson Utility Commission? 

Yes. The City of Henderson and the City of Henderson Utility Commission 

(collectively, “Henderson”) must consent to an early termination of the Station Two 

Agreement for the LJnwind Transaction to he consummated. Under the proposed Second 

Amendatory Agreement (E.xhibit PWT-6), the expiration date now contained in tlie 

Station Two Agreement will he accelerated to the date of closing of the Unwind 

Transaction, resulting in the early termination of the Station Two Agreement, including 

termination of the approximately twenty-five year right of WKE.C to operate HMP&L 

Station Two and to purchase excess power therefrom Under this approach, Henderson 

would retain all of its rights under tlie Station Two Agreement, including its rights to 

bring certain claims against WKEC, if it desired, that were contemplated by express 

terms in the Station Two Agreement to survive the expiration of the agreement. 

Going forward, Big Rivers will have complete responsibility for the operation and 

maintenance of HMP&1. Station Two, subject to certain rights of control and direction 

vested in the City of Henderson or the City of Henderson Utility Commission. The 

Second Amendatory Agreement also contemplates that WICEC will pay to Henderson a 

fee in exchange for its agreement to an early termination. 

WKEC and Big Rivers met with Henderson on October 7, 2008 and WICEC has 

offered, as set forth in more detail in the Term Sheet Proposal of EON US to Resolve 

Outstanding Issues between Henderson Municipal Power and Light and EON IJS 

12 
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(Exhibit PWT-9) and in exchange for Henderson’s agreement liereto, to pay Henderson a 

sum of$1,000,000, to fund an escrow account at closing in an amount equal to $3 million 

to be disbur’sed to Henderson as a reimbursement of capital expenditures at Station Two 

incurred by Henderson after the closing date, and to reimburse Henderson for various of 

its legal fees and expenses As of the date of my testimony, Henderson has not agreed to 

accept this offer. Finally, the Second Amendatory Agreement provides for the 

termination of certain other related documents and for certain releases to effectuate tlie 

early termination. 

The Second Amendatory Agreement is tendered at this time so that if the E ON 

Parties and Henderson can reach agreement within the parameters of the proposed-to-bc- 

approved agreement, further review and affirmative approval by the Commission will not 

be required prior to the closing the Unwind Transaction. The E.ON Parties will certainly 

file a complete and accurate copy of the final agreement with the Commission prior to 

closing along with a detailed description showing how the final agreement is within the 

parameters of the Commission’s order to be issued in this proceeding. 

Approval of the Second Amendatory Agreement in no way alters Henderson’s 

existing ability to exercise its right to consent as a condition precedent to the early 

termination of the Station Two Agreement. Henderson itself stated in its September ,3, 

2008 letter to the Commission in this case that “issues being discussed are independent of 

and unrelated to any action the Commission may take in approving the unwind‘‘ and 

further assured the Commission that “Henderson’s position now will be its position post 

decision,” Approval of the Second Amendatory Agreement will only allow the E.ON 

Parties the opportunity to obtain the consent of Henderson without instituting an 

13 
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additional, and redundant, post-approval Commission proceeding, so long as the ultimate 

agreement is within the parameters of the proposed amendments. This procedure will 

ensure that regulatory review of the agreement takes place in the most efficient manner, 

Will you please describe the existing contract disputes referenced in the first portion 

of Exhibit PWT-9? 

Yes. The four disputes referenced in the first portion of Exhibit PWT-9 (i.e Excess 

energy value and method, Back-up energy cost and method, 2004 H1 Thermal event and 

2006 Coal inventory adjustment) are certain disputes which arose in connection with the 

existing contractual relationship between E.ON IJS and Henderson Municipal Power and 

Light. The parties, after various negotiations, have conditionally agreed on the resolution 

of these matters, subject to the resolution of the plant condition claims and receipt of 

Henderson Municipal Power and Light’s consent to the unwind transaction. 

Will you please describe the proposed and the proposed Station Two Termination 

and Release Agreement between E.ON and Big Rivers? 

Yes. The proposed Station Two Termination and Release Agreement (Exhibit PWT-7) is 

the document contemplated in the Transaction Termination Agreement as to effect a 

termination and release, as between Big Rivers and the E.ON entities only, at the unwind 

closing of the rights and obligations between those parties relating to HMP&L Station 

Two, including various agreements entered into by them at or subsequent to the time of 

the 1998 transactions. Following the unwind transaction closing, any residual rights or 

obligations between those parties relating to HMP&L Station Two will be set forth solely 

in the Transaction Termination Agreement and certain of the other closing documents to 

be executed in connection with the unwind transactions. 

14 



1 

2 Q. 

3 

4 A. 

5 

6 

7 

8 

9 Q. 

10 

11 A 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

-- 7 )  

23 

24 

Ethical Negotiations 

Have the E.ON Parties ethically negotiated the commercial transactions that are the 

subject of this proceeding? 

Yes. Tlie E, ON Parties or their agents have not given or received and will not give or 

receive any commission, payment, kickback, secret rebate or other similar thing of value 

to or from any employee or agent of the other counter-parties in connection with these 

commercial transactions. 

Remaining Steps 

Are there any other regulatory steps that are necessary for E.ON US, WKEC or 

LEM to consummate the termination transactions? 

Yes As conditions precedent to the consummation of the termination transactions, E ON 

US or WICFC must obtain from the Internal Revenue Service and the ICentucky Revenue 

Cabinet certain revenue rulings with respect to discrete aspects of the transactions or the 

consideration being paid in connection with them. Those rulings have been obtained and 

filed in this record. In addition, the consummation of the transactions will require the 

consent and cooperation of the Rural Utilities Service (“RIJS”), acting in its capacity as a 

lender to and secured creditor of Big Rivers, and a party to a certain inter-creditor 

agreement with WKEC and LE,M (among other parties) The testimony of Big Rivers 

explains that RUS has agreed in principle to the transaction. 

WICEC and Big Rivers are required and will be making filings with the Federal 

Trade Commission (“FTC”) and with the Department of Justice (“D0.J”) pursuant to the 

Hart Scott Rodino Antitrust Improvements Act, and must either receive an early 

termination of the 30-day waiting period under that Act or must wait for the expiration of 

that waiting period, prior to closing the unwind transaction Lastly, WKEC, together 

15 



1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

I2 Q .  

13 A 

14 

15 

16 

17 

18 Q. 

19 A 

with certain affiliates, has filed for acceptance of certain notices regarding, and sought 

certain approvals of, or disclaimers of jurisdiction over, discrete aspects of the 

termination transactions from the Federal E.nergy Regulatory Commission (“FE,RC’) 

under various sections of the Federal Power Act. The FERC has issued three orders in 

response to those filings, and those orders have been filed with the Commission in this 

proceeding. WKEC will notify the FE.RC within ten days of the date the Unwind 

Transaction is consummated as FERC has required, and in its notice WKFC intends to 

describe the changes to the Unwind Transactions detailed in this supplemental testimony, 

In addition, WKEC and LEM will male various ministerial filings as required by FE.RC’s 

orders and as it otherwise deems appropriate to reflect the transfer of control over the 

generation assets to Big Rivers. 

What is your recommendation? 

The EON Parties recommend that the Commission approve the Termination Agreement, 

as amended and related termination transactions in time to allow the parties to close those 

transactions by the end of February 2009, To achieve this scheduling, the Commission 

should issue its order no later than January ?.3,2009. An order by this date will allow the 

thirty-three day appeal period to expire and a closing by Thursday, February 26,2009 

Does this conclude the supplemental testimony? 

Yes. 
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APPENDIX 

PAUL W. THOMPSON 
Senior Vice President - Energy Services 

E.ON U.S. LLC 
220 West Main Street 

Louisville, Kentucky 40202 
(502) 627-3861 

Previous Positions: 

LGgtE Energy Marketing, Louisville, KY 

Louisville Gas and Electric Company, Louisville, ICY 

L.G&E Energy Corp , Louisville, ICY 

1998 - 1999 

1996 - 1999 

1994 - 1996 (Sept) 
1994 - 1994 (July) 

Group Vice President 

Vice President, Retail E.!ectric Business 

Vice President, Business Development 
Louisville Gas and E.lecbic Company, Louisville, ICY 
General Manager, Gas Operations 

Director, Business Development 

Koch Membrane Systems, Boston, MA 
National Sales Manager, Americas 
John Z.ink Company, Tulsa, OK 
Vice President, International 

John Zink Company, Tulsa, OK 
Vice Chairman 
Hydro-Sonic Systems, Dallas, TX 
General Manager 
Ft. Collins Pipe, Dallas, TX 
General Manager 
Lone Star Technologies, Dallas, TX 
Assistant to Chairman 
Northwest Industries, Chicago, IL. 
Manager, Financial Planning 

L.G&E Energy Corp., L.ouisville, ICY 
1991 - 1993 

Koch Industries Inc. 
1990 - 1991 

1989 - 1990 

L,one Star Technologies (a former Northwest Industries subsidiary) 
1988 - 1989 

1986 - 1988 

1986 - 1986 (July) 

1985 - 1986 

1980 - 1985 

Civic Activities: 

Friends of the Waterfront Board 
Library Foundation Board 

Chair, Annual Appeal 2002 
Co-Chair, Annual Children’s Reading Appeal 1999, 2000 and 2001 

Honorary Chair, 1997 and 1998 
March of Dimes 

Habitat for Humanity - Representing LG&E as co-sponsor 



Education: 

University of Chicago 
MBA in Finance and Accounting, 1981 

Massachusetts Institute of Technology (ME) 
MS in Mechanical Engineering, 1979 

Leadership Louisville, 1997-98 
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MEMORANDUM OF U N D E R S T N I N G  

This Memorandum is entered into this 23rd day of June, 2008 by and among E.ON U.S. 
L.LC, a Kentucky limited liability company (%ON), ALCAN PRIMARY PRODUCTS 
CORPORATION, a Texas corporation (“Alcan”), and CENTURY ALUMINUM OF 
KENTUCKY GENERAL. PARTNE,RSHIP, a Kentucky general partnership (“Century”) (Alcan 
and Century together, the “Smelters”), to set forth the understanding of the parties relating to the 
administration of monies to be funded by E.ON and Big Rivers Electric Corporation (“Big 
Rivers”) to defray incremental fuel costs once the transactions contemplated by the Transaction 
Termination Agreement dated as of March 26, 2007, as amended, among Big Rivers and certain 
affiliates of E..ON have been consummated (the ‘Tinwind Transaction”)., E..,ON, Alcan and 
Century are collectively referred to herein as the “Parties.” 

1. Incremental Fuel Costs. In April 2008, Big Rivers and Western Kentucky E.nergy 
Corporation, a subsidiary of E.ON, confirmed from new bids received from coal suppliers that 
the price of coal for 2009-1 1 had risen significantly over the prqjected cost set forth in the 
financial model prepared by Big Rivers and filed with the Kentucky Public Service Commission 
(“KPSC”) in Case No. 2007-00455 (the “December Model”), which costs were also caried over 
to the April, 2008 financial model. The incremental fuel costs presented an impediment for both 
the Smelters and the Non-Smelter Members of Big Rivers (the “Members”) to proceed with the 
Unwind Transaction. Good faith negotiations were undertalten which concluded with the 
following agreements to become effective with consummation of the Unwind Transaction (but 
not before): (i) E.ON would find a fuel reserve of $82,000,000 for the benefit of the Members 
solely through an increase in the amount of the Termination Payment payable by WKEC to Big 
Rivers pursuant to, and upon the consummation of, the Unwind Transaction (which increase in 
the Termination Payment has been implemented pursuant to the Second Amendment to 
Transaction Termination Agreement dated June 19, 2008, among Big Rivers, Westem Kentucky 
Energy C o p  and LG&E Energy Marketing Inc.), (ii) E.ON would fund a fuel reserve of 
$70,000,000 for the benefit of the Smelters, and (iii) Big Rivers would supplement the moneys 
available for the benefit of the Smelters by $7,000,000. 

2, Off-set Against Incremental Fuel Costs,. The Parties have agreed that monies 
from the fuel reserve will be applied following the Unwind Transaction, until depleted, only to 
offset the higher cost of fuel of both the Members and the Smelters in amounts equal to tbe 
actual cost of fuel less the forecasted cost of fuel set forth in the December Model To 
implement this agreement, Big Rivers, E.ON and the Smelters have made the following 
additional agreements: (i) the $82,000,000 fuel reserve to be funded by E.ON for the benefit of 
the Members will be paid by E.ON to Big Rivers at the closing of the Unwind Transaction (the 
“Closing”) as part of the Termination Payment as described in Paragraph I above, and will 
thereafter be held in and applied from the Economic Reserve referenced in lines 41, 62 and 80 of 
the December Model (Pro Forma) and corresponding lines of the financial model filed witb the 
KPSC on June 11, 2008; (ii) the $70,000,000 fuel reserve to be funded by E. ON for the benefit 
of the Smelters will be paid by E.ON to the Smelters at the Closing, and will thereafter be herd in 
and applied from an interest bearing third party depository reserve account (the “Smelter 
Escrow”) to be allocated to two subaccounts, $30,305,882.40 in a subaccount for the benefit of 
Alcan and $39,694,117 60 in a subaccount for the benefit of Century; and (iii) the $7,000,000 to 
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be provided by Big Rivers for the benefit of the Smelters will be paid by Big Rivers to the 
Smelters at Closing. 

3 ,  Amlication of Funds From the Smelter Escrow. Notwithstanding any provision 
of the escrow instrument to the contrary, each Smelter will draw down from its respective 
subaccount in the Smelter E.scrow only the amount determined by the formula set forth on 
Schedule 1 hereto for each monthly bill under the Alcan Retail Agreement (as to Alcan) and the 
Century Retail Agreement (as to Century). The Parties agree that the escrow instrument will 
provide for the distribution of the escrow in the remote event there are funds remaining in either 
subaccount at the tenth anniversary of the Closing. Once EON has made its initial funding of 
$70,000,000 into the Smelter Escrow as contemplated herein, E..ON shall have no further 
obligation to fund additional amounts into the Smelter Escrow, or any further responsibility for 
the maintenance, upkeep or preservation of the amounts held by the Smelter Escrow, it being 
understood and agreed that the Smelters shall be solely responsible for any losses to those 
amounts resulting from any cause whatsoever, including without limitation, losses incurred by 
virtue of the investment of all or any portion of those amounts. 

4. Creation o f  Smelter ESCIOW. LON, Alcan and Century will cooperate in the 
establishment of the Smelter Escrow as of the Closing, including the selection of the depository 
and the terms and conditions of the escrow instrument. The cost of establishing and maintaining 
the Smelter Escrow shall be borne by Alcan and Century. 

5. Reporting. On an annual or more kequent basis if requested, Alcan and C.entury 
shall provide documentation confirming that the amounts drawn from the Smelter E.scrow during 
the prior period are in accord with the escrow insmment and this Memorandum of 
Understanding. 

6. Inter-Smelter Arrreement, Alcan and Century contemplate that both Smelters will 
operate at full load during the period in which the Smelter Escrow is available to offset 
incremental fuel costs However, if either Alcan 01 Century should cease smelting operations 
with an undistributed balance in its subaccount, such balance shall be paid to the subaccount of 
the other smelter. Furthermore, in the event of unforeseen developments that could cause one or 
both Smelters to operate at less than full load, Alcan and Century shall be free to make 
appropriate adjustments to the subaccounts to assure an equitable distribution of the Smelter 
Escrow, provided that the aggegate monthly amount drawn down is based on Schedule I hereto 
and on the aggregate Base Monthly E.nergy during the billing month. 

7. Definitions. Any term not specifically defined in this Memorandum shall have 
the meaning set forth in Article I o f  the Alcan Retail Agreement and the Century Retail 
Agreement, respectively, 

8. Bie Riveis. E ON, Alcan and Century represent to each other that, to their 
knowledge, Big Rivers is in agreement with the terms of this Memorandum ofunderstanding. 

9. Miscellaneous. This Memorandum shall expire and become null and void at such 
time, prior to the Closing, as the Transaction Termination Agreement refened to above shall 
expire or be terminated. Neither E.ON nor the Smelters male any representation, warranty, 
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guarantee or other assurance to the other Parties that Big Rivers will administer, manage, male 
disbursements from, hold or apply the reserve funds described in sub clause Z(i) above in the 
manner and for the purpose(s) descIibed in this Memorandum, it being understood that nothing 
contained in this Memorandum shall obligate any Party in any manner with respect to those 
reserve funds 

E O N U S  LLC 

ALCAN PRIMARY PRODUCTS 
CORPORATION 

By: 
Its: 

CENTURY ALUMINUM OF KENTUCKY 
GENERAL PARTNERSHIP 
By: METALSCO, L,LC, General Partner 

By: 
Its: 
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Schedule 1 to Memorandum of Understanding 

Each Smelter may withdraw funds from the Smelter Escrow, based on the FAC Factor 
for each Billing Month under the Century Retail Agreement or Alcan Retail Agreement, as 
applicable, each in an amount equal to the product of (i) the excess of the actual FAC Factor for 
the Billing Month over the Index Factor in the table below, multiplied by (ii) the Total Monthly 
Energy for such Billing Month 

Index Factor 
- Year (pel M V H  Sales) 

2008 5 90 
2009 5 s4  
2010 1 0 5  
201 1 1 6 0  
2012 7 SI  
2013 S 31 
2014 s 99 
201s 9 01 
2016 9 41 
2017 9 45 
2018 9 75 
2019 9 64 
2020 1011 
2021 10 30 
2022 10 39 
2023 I O  44 
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ESCROW AGREEMENT, 

This ESCROW AGREEMENT (as amended from time to time, this “Amement”) is 
made as of , 2008 (“Effective Date”), by ALCAN PRIMARY PRODUCTS 
CORPORATION, a Texas corporation (“m), and CENTURY ALUMINUM OF 
KENTUCKY GE.NERAL. PARTNERSHIP, a Kentucky general partnership (“w) 
(collectively, the “Smelters” and each, individually, a I‘-); and 

(“Escrow Aeent”). 

Background 

A This Agreement is entered into in connection with tlie closing (‘Q)&”’) of 
certain transactions contemplated by (i) the Transaction Termination Agreement originally dated 
as of March 26, 2007 and thereafter amended (as amended, the “Termination Am.eeinent”), 
among Big Rivers Electric Corporation, a Kentucky corporation (“Big Rivers”), EON U S ,  
LLC, a Kentucky limited liability company (‘%.ON“), and certain affiliates of E.ON, and (ii) 
certain agreements for electric service by and between the Smelters on tbe one hand and Big 
Rivers and Kenergy Corp., a Kentucky retail cooperative corporation (“ICenerq”) on the other 
hand (collectively, the ‘Vnwind Transaction”) 

B. As part of the Unwind Transaction, Alcan and Century are entering into various 
agreements, dated as of the date hereof, including the Alcan Retail Agreement (as defined in tlie 
Termination Agreement) and tlie Century Retail Agreement (as defined in the Termination 
Agreement) (the “Smelter. Retail Ameements”). 

C. The execution and delivery of this Agreement is one of the conditions to the 
Closing, and the parties wish to enter into this Agreement on the terms and conditions set forth 
herein. 

Agreement 

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable 
consideration, the receipt and adequacy of which are hereby acknowledged, tlie parties agree as 
fo 110 ws : 

1. 

(a) 

Apoointment of Escrow Aoent: Escrow Account and Subaccounts. 

Aopointment of Escrow Aoent. The Smelters hereby appoint the Escrow Agent 
as escrow agent under this Agreement, and the Escrow Agent hereby accepts such appointment. 
The Escrow Agent has established tlie interest bearing depository account described on Exhibif A 
hereto (the “Escrow Account”), and shall administer, hold, invest and disburse all funds 
deposited in or credited to the Escrow Account at any time (tlie “Escrow Funds”) solely in 
accordance with the terms of this Agreement. The Escrow Agent has no interest in the E,scrow 
Funds or E.scrow Account and has no right of setoff in respect of any of the E.scrow Funds. 

(b) Subaccounts. The E.scrow Account shall include five sub-accounts 
(“Subaccounts”): (i) a fuel subaccount for the benefit of Century (the “Cenlurv Fuel 
Subaccount”), (ii) a fuel subaccount for the benefit of Alcan (the “Alcan Fuel Subaccount”), (iii) 
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a reserve subaccount for the benefXt of Century (tlie ”Century Reserve Subaccount A”), (iv) a 
resene subaccount for the benefit of Alcan (the “Alcan Reserve Subaccount A”) and (v) a 
second reserve subaccount for the benefit of Alcan (the “Alcan Reserve Subaccount B ) ,  as 
described herein. The E.scrow Agent shall maintain separate accounting for each Subaccount. 

(c) Escrow Agent’s Duties. The Escrow Agent’s duties under this Agreement are 
limited solely to the holding and disbursement of the Escrow Funds as provided herein, the 
giving of notices as provided herein and such other duties as are specifically set forth herein. 
Tlie Escrow Agent shall not have any duties or obligations not expressly set forth herein. The 
Escrow Agent shall not be bound in any way by the Smelter Agreements, the Termination 
Agreement or any other agreement between or among any of the Smelters, Big Rivers. E.,ON, or 
any other parties. E.scrow Funds shall he disbursed as provided in Sections 3 and 4 below, in 
accordance with wiring instructions delivered to the Escrow Agent from time to time. 

2. Escrow Funds. Contemporaneously with the Closing, the aggregate amount of 
Eighty-Seven Million Five Hundred Thousand Dollars ($87,500,000) has been deposited by 
E.ON in escrow with the Escrow Agent, by delivery of wire transfers in immediately available 
funds to the Escrow Account, pursuant to agreement with the Smelters. The E.scrow Agent 
acknowledges receipt of the Escrow Funds, The initial Escrow Funds shall be allocated as 
follows: (i) $30,305,882.40 to the Alcan Fuel Subaccount, (ii) $39,694,117 60 to the Century 
Fuel Subaccount, (iii) % to tlie Century Reserve Subaccount A, (iv) 
% to the Alcan Reserve Subaccount A and (v) $15,000,000.00 to the 
Alcan Reserve Subaccount B The Smelters may reallocate the E,scrow Funds as between the 
Alcan Fuel Subaccount and the Century Fuel Subaccount (the “Fuel Subaccounts”) at any time 
by ,joint written instruction to tlie E.scrow Agent 

3. 

(a) Monthlv Disbursements from Fuel Subaccounts to Smelters. Either Smelter 
may instruct the Escrow Agent to disburse funds from its Fuel Subaccount from time to time by 
submitting to the Escrow Agent a Disbursement InsQuction substantially in the form ofEx/zihi/ B 
hereto (‘Disbursement Instruction”), stating the amount of Escrow Funds to be disbursed and the 
disbursement date (“Disbursement Date“). Upon receipt of a Disbursement Instruction from a 
Smelter, the Escrow Agent shall promptly disburse the designated amount of Escrow Funds to 
the Smelter signing the Disbursement Instruction on the Disbursement Date. 

Disbursement oFEscrow Funds from Fuel Subaccounts. 

(b) Disbursement of Fuel Subaccount Upon a Smelter’s Withdrawal Upon the 
termination of a Smelter Retail Agreement, the Smelter that is a party to that Smelter Retail 
Agreement (“Withdrawinn Smelter”) shall deliver to the E.scrow Agreement and the other 
Smelter a written notice substantially in the form of Exhibit C hereto (‘‘Withdrawal Notice”)., On 
the date (the “Final Date”) that is the sixtieth calendar day after the Temiination Date 
stated in the Withdrawal Notice, the Escrow Agent shall transfer all funds then held in 
Subaccount of the Withdrawing Smelter to the Subaccount of the other Smelter, and close the 
Subaccount of the Withdrawing Smelter After the Withdrawing Smelter’s Subaccount is closed, 
the Withdrawing Smelter shall no longer be a party to this Agreement or have any rights or 
obligations under this Agreement, and all references in this Agreement to both Smelters shall be 
deemed to refer to the remaining Smelter only 



(c) Disbursement of Fuel Subaccounts Upon Termination. If the E.scrow Agent 
has received Withdrawal Notices from both Smelters, this Agreement shall terminate on the 
Final Date for the second Withdrawal Notice. Upon termination, the E.scrow Agent shall 
promptly disburse all E.scrow Funds in the Fuel Subaccounts, if any, to the remaining Smelter. 

(d) Disbursement of Fuel Subaccounts Upon Expiration. This Agreement shall 
expire on December 31, 2018, if not earlier terminated as provided herein, Upon such expiration, 
the Escrow Agent shall promptly disburse all Escrow Funds io each Fuel Subaccount, if any, to 
the applicable Smelter. 

4. Disbursements from Other Subaccounts. 

(a) m r y  Reserve Subaccount A On the date that is six (6) months from the 
Effective Date, the Escrow Agent shall disburse all the E.scrow Funds in the Century Reserve 
Subaccount A (including all accrued interest) to Century. If the Escrow Agent receives a 
Withdrawal Notice from Century during the six (6) month period, the Escrow Agent shall 
disburse all E.scrow Funds in the Century Reserve Subaccount A on the day after the 
Termination Date to the Northwest Kentucky Forward Economic Development 

(b) Alcan Reserve Subaccount A. On the date that is six (6) months from the 
Effective Date, the Escrow Agent shall disburse all the Escrow Funds in the Alcan Reserve 
Subaccount A to Alcan (including all accrued interest). If the E.scrow Agent receives a 
Withdrawal Notice from Alcan during the six (6) month period, the Escrow Agent shall disburse 
all Escrow Funds in the Alcan Reserve Subaccount A on the day after the Termination Date to 
the Northwest Kentucky Forward Economic Development 

(c) Alcan Reserve Subaccount B. The Escrow Agent shall disburse Escrow Funds in 
the Alcan R.eserve Subaccount B to Alcan as follows: 

(i) Five Million Dollars ($5,OOO,OOO.,OO) on the date that is six (6) months 
from the Effective Date; 

(ii) Five Million Dollars ($5,000,000.00) on the date that is eighteen (18) 
months from the E.ffective Date; 

(iii) Five Million Dollars ($5,000,000.00) plus all accrued interest on the date 
that is thirty (10) months from the Effective Date. 

If the E.scrow Agent receives a Withdrawal Notice from Alcan and has not previously received a 
Withdrawal Notice from Century, the Escrow Agent shall transfer all Escrow Funds in the Alcan 
Reserve Subaccount B on the day after the Termination Date to the Century Fuel Reserve 
Subaccount, if any, as provided in Section 3(b) above. If the Escrow Agent has previously 
received a Withdrawal Notice from Century, the E.scrow Agent shall disburse all Escrow Funds 
in the Alcan Reserve Subaccount B to Alcan, as provided in Section 3(c) above. 

5. Investment of Escrow Funds. The Escrow Agent shall invest the E.scrow Funds 
only as described in En-hibi, C, or otherwise at the specific written direction of both Smelters 
(“Permitted Investments”). The Escrow Agent shall have no duty to assess the risks inherent in 
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the investments described herein or to provide investment advice with respect to such 
investments and the Smelters shall bear any risks attendant to such investments. The E.scrow 
Agent shall have no responsibility as to the validity, collectability or value of the Escrow Funds 
or for any related investment losses, as long as the E,scrow Funds have been invested in 
Permitted Investments 

6 .  Earnincis Any and all interest, dividends and other earnings on the funds in each 
Subaccount of the Escrow Account at any time shall become part of the E.scrow Funds in such 
Subaccount and shall be reinvested and distributed in accordance with this Agreement, The 
Escrow Agent will not be responsible for tax reporting for the interest earned or for any other tax 
reporting duty associated with the Escrow Account 

paid 
fees 

7. Escrow Anent Fees and Expenses. The E.scrow Agent shall be entitled to be 
a fee for its services as provided on the Fee Schedule attached hereto as Eshibil D Such 
shall be paid by debiting the Escrow Account, in proportionate amounts Erom the two 

Subaccounts, unless both Smelters otherwise instruct the E.scrow Agent in writing. The Escrow 
Agent shall also be entitled to reimbursement, upon request, for reasonable expenses, including 
reasonable attorneys’ fees and expenses, incurred by it in the perfonnance of its duties under this 
Agreement. Such expenses may be paid &om tlie E.scrow Funds only upon prior written 
approval by both Smelters 

8. Reporting. The Escrow Agent shall deliver to the Smelters monthly reports of 
the activity in the Escrow Account during the prior month. 

9. Dispute Resolution. 

(a) macireements and Adverse Claims In the event ofany disagreement between 
the Smelters, or in the event any other person claims an interest in the Escrow Funds, and such 
disagreement or claim results in adverse claims and demands being made to or for any of the 
Escrow Funds, the E.scrow Agent may, at its option, refuse to comply with the instructions or 
demands of the Smelters as long as such disagreement continues. In such event, the Escrow 
Agent may continue to refrain from acting and to refuse to act under this Agreement, unless and 
until (i) the rights of such parties have been finally settled by binding arbitration or duly 
adjudicated in a court having ,jurisdiction of the parties; or (ii) the parties have reached an 
agreement resolving their differences, have notified the Escrow Agent in writing of such 
agreement, and have provided the Escrow Agent with indemnity satisfactory to the Escrow 
Agent against any liability, claims or damages resulting from its compliance with such 
agreement. The E.scrow Agent shall not be liable to the Smelters or any other person for its 
failure or refusal to comply with the conflicting or adverse demands of tlie Smelters or of any 
other persons claiming an interest in the Escrow Funds 

(b) Interoleader. In addition to the foregoing, in the event of any such disagreement 
or adverse claim or demand to or for the Escrow Funds, the Escrow Agent may, at its option, 
tender into the registry or custody of any state or federal court sitting in the Commonwealth of 
Kentucky, any or all of the Escrow Funds or interplead the conflicting claims of the Smelters. 
LJpon any such tender, the parties agree that the Escrow Agent shall be discharged from all 
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further duties under this Agreement, but the filing of any such legal proceedings shall not deprive 
the E.scrow Agent of its compensation eamed under this Agreement prior to such filing. 

(c) Notice of Claims. The Escrow Agent shall promptly send written notice to both 
Smelters if it receives any adverse claims or demands with respect to the E.scrow Account or the 
Escrow Funds. 

10. Escrow Aeent’s Limited D U I .  

(a) Limited Liabili5. The Escrow Agent may rely upon and shall not he liable for 
acting or refraining from acting upon any Disbursement Instruction or other written notice, 
instruction or request furnished to it under this Agreement by the Smelters, The Escrow Agent 
shall be under no duty to inquire into or investigate the validity, accuracy or content of any such 
document. The Escrow Agent may execute any of its powers and perform any of its duties under 
this Agreement directly or through agents or attorneys (and shall he liable only for its reasonable 
care in the selection of any such agent or attorney) and may consult with counsel, accountants 
and other skilled persons to be selected and retained by it., The Escrow Agent shall not be liable 
for events or persons beyond its reasonable control. Except to the extent caused by the Escrow 
Agent’s own had faith, grass negligence or willful misconduct, the Escrow Agent shall not be 
liable for special, indirect or consequential loss or damages of any kind whatsoever (including 
lost profits), even if the Escrow Agent has been advised of the likelihood of such loss or damage, 
and regardless of the forin of action. 

@) Leeal Action. The Escrow Agent shall have no obligation to take any legal 
action in connection with this Agreement or towards its-enforcement, or to appear in, prosecute 
or defend any action or legal proceeding that would or might involve it in any cost, expense, loss 
or liability unless security and indemnity, is furnished as provided in this Agreement 

(c) Reliance. The Escrow Agent shall be entitled to rely conclusively upon any 
order, ,judgment, certification, demand, notice, instrument or other writing delivered to it in 
connection with this Agreement without being required to determine the authenticity or the 
correctness of any fact stated therein or the propriety or validity of the service thereof. For. all 
purposes under this Agreement, the Escrow Agent may act in reliance upon any instrument or 
signature reasonably believed by it to be genuine and may assume that any person signing such 
instrument or purporting to give any notice under this Agreement has been duly authorized to do 
so. 

11. Indemnification. The Smelters jointly and severally agree to indemnify and hold 
the Escrow Agent harmless from and against any and all taxes, expenses (including reasonable 
attorneys’ fees), assessments, liabilities, claims, damages, actions, suits or other charges incurred 
by or assessed against it for anything done or omitted by it in the performance of its duties under 
this Agreement, except as a result of its own bad faith, gross negligence or willful misconduct 
This Section shall survive any termination of the duties of the Escrow Agent under this 
Agreement, 

12. Successor Escrow Aeents, 
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(a) Resignation of Escrow Aeent. The Escrow Agent may resign as escrow agent 
by giving sixty (60) days prior written notice to the other parties hereto (the “Resirnation 
Notice”). If, prior to the expiration of sixty (60) days after the delivery of the Resignation 
Notice, ihe Escrow Agent shall not have received joint written instructions from the Smelters 
designating a successor escrow agent (which successor escrow agent shall be a banking 
corporation or trust company organized under the laws of the United States or any state thereof 
having a minimum equity of $~50,000,O00.00) and accepted in writing by such successor escrow 
agent, the ESCIOW Agent may apply to a court of competent jurisdiction to appoint a successor 
escrow agent. Alternatively, if  the Escrow Agent shall have received such written instructions, it 
shall promptly deliver the ESCIOW Funds to such successor escrow agent. Upon the appointment 
of a successor escrow agent and the delivery of the Escrow Funds thereto, the duties of the 
original Escrow Agent under this Agreement shall terminate and the successor escrow agent 
shall thereafter be the “E.SCIOW Agent” under this Agreement. The resignation of the Escrow 
Agent shall become effective only upon the acceptance of appointment by the successor Escrow 
Agent. The E.scrow Agent shall have no responsibility to appoint a successor E.scrow Agent 
under this Agreement. 

(b) ReDlacernent of Escrow Agent. The Smelters may, by mutual agreement at any 
time, remove the E.scrow Agent as escrow agent under this Agreement, and substitute a hank or 
trust company as successor escrow agent, in which event, upon receipt of written notice thereof 
&om both Smelters, and payment of the ESCIOW Agent’s fees in accordance with Section 6 
hereof, the Escrow Agent shall deliver to such substituted escrow agent the E.scrow Funds held 
by it. Upon such delivery, the duties of the original Escrow Agent under this Agreement shall 
terminate and the successor escrow agent shall thereafter be the “E.scrow Agent” under this 
Agreement. 

(c) Successors to Escrow Aoent. Any banking association or corporation into which 
the Escrow Agent may be merged or converted or with which the E.scrow Agent may be 
consolidated, or any corporation resulting from any merger, conversion or consolidation to which 
the Escrow Agent may be a party, OJ any banking association OJ corporation to which all or 
substantially all of the corporate trust business of the Escrow Agent may he transferred, will 
succeed to all the Escrow Agent’s rights, obligations and immunities under this Agreement 
without the execution or filing of any paper or any further act on the part of any of the parties 
hereto. If the E.scrow Agent is dissolved, or if its property OJ affairs is talten under the control of 
any state or federal court or administrative body or agency because of insolvency or banluuptcy 
or for any other reason, a vacancy shall automatically exist in the office of Escrow Agent, and 
within a period of thirty (30) days thereafter, the Smelters shall jointly appoint a successor 
escrow agent as provided above. 

Reoresentations. Each party to this Agreement represents to the other parties 
that its execution, delivery and performance of this Agreement has been duly authorized by all 
appropriate action, the individual execution and delivering this Agreement on its behalf has been 
duly and properly empowered to do so, and this Agreement does not violate any other agreement 
to which it is a party or by which it is bound 

13. 

14. Notices A11 notices and communications required under this Agreement shall be 
in writing (including communication by facsimile transmission) and shall be personally 
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delivered, or sent by registered or certified mail return receipt requested, by overnight courier 
service maintaining records of receipt, or by facsimile transmission with confirmation in writing 
mailed first-class, in all cases with charges prepaid. All notices shall be effective and shall be 
deemed delivered (i) if by personal delivery or facsimile transmission, on the date of delivery or 
transmission if delivered or transmitted during normal business hours of the recipient, and if not 
delivered or transmitted during such normal business hours, on the next business day; (ii) if by 
courier service, on the first business day after dispatch thereoc and (iii) if by mail, on the third 
(id) business day after being mailed. All notices shall be addressed to the parties at the 
following addresses. Any party may change its address by notice to all parties in accordance 
with this Section. 

If to Century: Century Aluminum Company 
P.O. Box 500 
State Route 271 North 
Hawesville, ICentucky 42348 
Attn: Plant Manager 
Facsimile: (270) 852-2882 

If to Alcan: 

With a copy to: 

Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Henderson, Kentucky 42452-9735 
Facsimile: 
Attn: Plant Manager 

Rio Tinto Alcan 
1188 Sberbrooke Street West 
Montreal, Quebec H3A 3G2 
Canada 
Facsimile: (514) 848-1439 
Attn: DiIector Energy 

If to E.scrow Agent: 

15. Assignment. None of the parties may assign this Agreement or delegate its 
obligations hereunder without the other party’s prior written consent. This Agreement shall be 
binding upon and inure to the benefit of the parties and their successors and permitted assigns 

16. Rules of Interoretation. The following rules apply to the interpretation of this 
Agreement, in each case unless the particular context expressly requires otherwise: 

(a) The term “business day” means any day other than a Saturday, Sunday or day on 
which commercial banks in Kentucky are authorized or required by applicable law to remain 
closed. 
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(6) The term “person” means any individual, corporation, partnership, ,joint venture, 
association, limited liability company, joint stock company, trust, unincorporated organization, 
government, or any agency or political subdivision thereof, or any other form of organization. 

(c) The terms “includes” and “including” and similar words are inclusive and not 
exclusive terms, and are not intended to create any limitation., 

(d) All defined terms apply to both singular and plural forms, and all references to 
any gender include all other genders 

(e) The captions in this Agreement are for convenience only, and do not limit or 
amplify the provisions hereof. 

ff) All exhibits, attachments, appendices and schedules attached hereto are by 
reference made a part of this Agreement. 

(g) All defined terms and references as to any agreements, notes, instruments, 
certificates or other documents shall be deemed to refer to such documents as they may from 
time to time he amended, modified, renewed, extended, replaced, restated, supplemented or 
substituted. 

(h) Unless otherwise provided, all references to statutes and related regulations shall 
include any amendments and successor statutes and regulations, 

17. Severabilitv. If any provision of this Agreement is held by a court of competent 
jurisdiction to be invalid, void or unenforceable, such provision shall be automatically replaced 
by other provisions that are as similar as possible in terms to such provision but are valid and 
enforceable, and the remaining provisions shall remain enforceable to the fullest extent permitted 
by law. 

18. This Agreement shall be governed by and construed in 
accordance with the laws of the Commonwealth o f  Kentucky, without regard to its conflict of 
laws rules. 

GoverninP Law, 

19. Lmendments and Waivers. This Agreement may not be modified, 
supplemented or amended except in writing signed by the parties, and none of its provisions may 
be waived except in writing signed by the party whose rights are waived, No waivers shall be 
implied, whether *om any custom or course of dealing or any delay or failure in a party’s 
exercise of its rights and remedies under this Agreement or otherwise Any waiver granted by a 
party shall not obligate the party to grant any further, similar, or other waivers, or constitute a 
continuing waiver unless expressly stated. 

20. No Third Partv Beneficiaries. This Agreement is for the sole benefit of Alcan, 
Century and the Escrow Agent, and their respective successors and permitted assigns, and is not 
for the benefit o f  any third party No other party shall have any right, title or interest in or to the 
Exrow Accounts or the Escrow Funds. 



21. Counterparts. This Agreement may be executed in two or more counterparts, 
each of which shall be deemed to constitute an original, but all of which shall constitute one and 
the same instrument, and shall become effective when counterparts have been signed by each of 
the parties hereto. 

22. Entire Agreement. This Agreement, including all exhibits a!fached hereto, 
constitutes the entire agreement of the parties hereto with respect to the matters set forth herein 
and supersedes all prior. verbal and written agreements or understandings pertaining to such 
matters. 

[SIGNATURE PAGES TO FOL.LOTI'] 
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Signature Page to Escrow Agreement 

The parties have executed this Escrow Agreement as of ,2008 

Alcan: 

ALLAN PRIMARY PRODUCTS 
COWORATION 

By: 

Title: 

Century: 

CENTURY ALUMINUM OF KENTUCKY 
GENERAL PARTNERSHIP 

By: METALSCO, LLC, General Parhier 

By: 

Title: 

Escrow Agent: 

By: 

Title: 
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Signature Page to Escrow Agreement 

Subject to the provisions of the Memorandum 
of Understanding dated as of June 23, 2008, 
among E ON and the Smelters, the foregoing 
Escrow Agreement is hereby acknowledged 
and consented Lo by: 

E.ON U.S. LLC 

By: 

Title: 

Date: 
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Exhibit A to Escrow Aoreernent 

ESCROW ACCOUNT 

Account # , designated as rizaine ai accoui?fl - held at Iiianie of barikl 
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Exhibit B to Escrow A-reement 

FORM OF DISBURSEMENT INSTRUCTION 

Date of Request: 

Disbursement Amount: 

Disbursement Date: 

This Disbursement Instruction is submitted to (“Escrow 
Agent”), by LAlcan Primary Products Corporation, a Texas corporation (“Alcan”)] [Century Aluminum 
Of Kentucky General Partnership, a Kentuclcy general partnership (“Century”)] pursuant to the Escrow 
Agreement dated . 2008 (as amended, the “E.scrow Agreement”) among Alcan, 
Century and Escrow Agent. Capitalized terms used herein without definition have the same meanings 
as in the E.scrow Agreement or in the [Alcan] [Century] Retail Agreement, as applicable 

[Alcan] [Century] certifies that it is entitled to withdraw the disbursement amount from the 
Escrow Account, based on the following calculation: 

Billing Month and Year 

Actual FAC Factor for Billing Montli: 
Excess of Actual FAC Factor over 
Index Factor in table below: 

(a) 

(b) Total Monthly Energy: 

Disbursement Amount (a) x (b): 

- Year 

2008 
2009 
2010 
201 1 
2012 
201.3 
2014 
2015 

Model FAC Factor 
MWH Sales 

5 90 
5 84 
7 os 
7 60 
7 81 
8 31 
8 99 
9 01 

Index Factor 
Year MWH Sales 

2016 9 41 
2017 9 45 
201 8 9 75 
2019 9 64 
2020 10 11 
2021 10 30 
2022 10 39 
1023 10 44 

[Alcait Sigi7ntur.e] or [Ceizttii:ji Sigitabire] 
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Exhibit C to Escrow Arrreernent 

FORM OF WITHDRAWAL NOTICE 

Date: 

This Withdrawal Notice is submitted to (“Escrow 
Agent”), by LAlcan Primary Products Corporation, a Texas corporation (“Alcan”)] [Century 
Aluminum Of Kentucky General Partnership, a Kentucky general partnership (“Century”)] 
pursuant to the Escrow Agreement dated , ZOO8 (as amended, the ‘‘Escrow 
Agreement”) among Alcan, Century and Escrow Agent. Capitalized terms used herein without 
definition have the same meanings as in the Escrow Agreement. 

[Alcan] [Century] hereby certifies that the [Alcan] [Century] Retail Agreeinent has been 
or will be terminated effective as of (“Termination Date”) 

(Alcu17 Sip~tzire] or [Cenfziry Signatzire] 
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Exhibit D to Escrow Aoreement 

PERMITTED INVESTMENTS 
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Exhibit E to Escrow AEreement 

ESCROW AGENT FEES 

ALO8O:OAL 196995979:LOUISVIi L E 
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MEMORANDUM OF UNDERSTANDING 

This Memorandum is entered into this ---2;?rd day of ,June, 2008 by and among E ON 
U.S .: LLC, a Kentucky limited liability company (“E.ON”), ALCAN PRIMARY PRODUCTS 
CORPORATION, a Texas corporation (“Alcan”), and CENTURY ALUMINUM OF 
KENTUCKY GENERAL PARTNERSHIP, a Kentucky general partnership (“Century”) (Alcan 
and Century together, the “Smelters”), to set forth the understanding of the parties r,elating to the 
ad~ninistration of monies to be funded by E,ON and Big Rivers Electric Corporation (“Big 
Rivers”) to defray incremental fuel costs once the transactions contemplated by the Transaction 
Termination Agreenient dated as of March 26, 2007, as amended, among Big Rivers and certain 
affiliates of EON have been consummated (the “Unwind Transaction”), E. ON, Alcan and 
Century are collectively referred to herein as the “Parties.” 

= I .  +Incremental Fuel Costs. In April 2008, Big Rivers and Westem Kentucky 
Energy Corporation, a subsidiary of E.ON, confirmed from new bids received from coal 
suppliers that the price of coal for 2009-1 1 had risen significantly over the projected cost set 
forth in the financial model prepared by Big Rivers and filed with the Kentucky Public Service 
Commission (“KPSC”) in Case No 2007-00455 (the “Deceniber Model”), which costs were also 
carried over to the April, 2008 financial model. The incremental fuel costs presented an 
impediment for both the Smelters and the Non-Smelter Members of Big Rivers (the “Members”) 
to proceed with the Unwind Transaction. Good faith negotiations were undertaken which 
concluded with the following agreements to become effective with consummation of tlie Unwind 
Transaction (but not before): (i) E.ON would fund a fuel reserve of $82,000,000 for the benefit 
of the Members solely through an  jncIease in the amount of tlie T e m ~ v t n e n t  payable by 
WICEC to Bie Rivers pursuant to. and won tlie consummation of. t l idi jwind Tiansaction 
!which increase in the Termination Pavment has been imolemented nursuant to the Second 
Amendment to TiansactionTerniination Agreement dated June 19. 2008, amonc Bie Rivers, 
Western Kentuckv Energy Corn. and LG&E Enerev MarltetingInc.), (ii) E.ON would fund a 
fuel reserve of $70,000,000 for the benefit of the Smelters, and (iii) Big Rivers would 
supplement the .tXiww+ : -.nionevs svail&b& for the benefit of the Smelters by $7,000,000. 

& 1 L O f f - s e t  Aeainst Incremental Fuel Costs. The Parties have agreed that 
monies from wAi-&the fuel m s -  will be applied following the Unwind Transaction, 
until depleted, only to offset the higher cost of fuel of both the Members and tlie Smelters in 
amounts equal to the actual cost of fuel less the forecasted cost of fuel set forth in the December 
Model To implement this agreement, Big Rivers, E ON and the Smelters have made the 
following additional agreements: (i) the $82,000,000 fuel reserve to be funded by E.ON for the 
benefit of the Members will be paid by E.ON to Big Rivers at the closing of the Unwind 
Transaction (the “Closing”) as nart of the Te rn i in , ?~~av i i i en t  ass described in P a t a m p u  
w, and will thereafter be held in and applied from the Economic Reserve referenced in lines 
41, 62 and 80 of the December Model (Pro Fonna) and corresponding lines of the financial 
model filed with the ICPSC on June 11 ,  2008; (ii) the $70,000,000 fuel reserve to be funded by 
E.ON for the benefit of the Smelters will be paid by E.ON to the Smelters at the Closing, and 
will thereafter be held in and applied f?om an interest bearing third party depository reserve 
account (the “Smelter Escrow”)& allocated [ o t w o  subaccogs. S30.305.8S2.40 in,% 
subaccount for the benefit o f  Alcan and $39.694.1 17.60 in a subaccount for  tlie hen-f 
mi%; and (iii) the $7,000,000 i k k w w e - t o  be &t&edpLod-ed by Big Rivers for the benefit 



c k w & % w w R R ;  
l;---Auulication of Funds From the Smelter Escrow. .. - 

3 N o t w i t l i s t a n d i i i e  . . . , ,  I >  . . . .  , a iy  piovision of the esciow 
- ii~-strument to the contpnf. e3ch Smelter will draw down from its resnective subaccount in the 

, 7 -  Smelter Escrow only the &wetw+ ':- determined by the formula set forth P , ., . .. 

-e-- .. . .  . , .  / . ,  . . .  , 7 7 '  ' . .  
+n . .  . .  . ,  . .  . Schedule 1 hereto for each 
___ moilthlv bill under the Alcan Rstail AKreenient (as to Alcaid and the Cenhiiv Retail Aweenleiit 
(as to Cenlnrvl. The Parties awee that, the_escrow instiumeiit will provide for the distribution of 
the escrow in the-remote evetit there are fuu&mliainine in either subaccount at the tenth 

?CIosinc, . .  D Once E..,ON 
has made its initial funding of $70,000,000 into the Smelter Escrow as contemplated herein, 
E.ON shall have no Eurther obligation to fund additional amounts into tlie Smelter Escrow, ~ i f t ~  

-Lany , ,  .. . . .  further responsibility for the maintenance, upkeep or preservation of the 
amounts held b y z  Smelter Escrow, it being understood and agreed that the Smelters shall be 
solely responsible for any losses to those amounts resulting from any cause whatsoever, 
including without limitation, losses incurred by virtue of the investment of all or any portion of 
those amounts., 

. .. . .. . .  anniversary of the .. ehm@+mi- I 

g M r e a t i o n  ofsmelter Escrow. E..ON, Alcan and Century will cooperate in 
the establishment of the Smelter Escrow as of the Closing, including the selection of the 
depository and the terms and conditions of the escrow instrument. The cost of establishing and 
maintaining the Smelter Escrow shall be borne by Alcan and C,entury. 

_= 5. &--Reporting. On an annual or more frequent basis if requested, Alcan and 
Century shall provide documentation confirining that the amounts drawn from the Smelter 
E.scrow during the prior period are in accord with the escrow instrument and this Memorandum 
of Understanding. 

6. +Inter-Sinelter Aereement. Alcan and Century contemplate that both 
Smelter~will operate at full load during the period in which the Smelter Escrow is available to 
offset incremental fuel costs. However, if either Alcan or Centurv should cease snieltiii~ 
operations with an undistributed ba lancc~ i t s subaccoun t . suc i i  balance shall be naid to t& 
subaccount of the other smeltcr. Furthermore. i n  the event of unforeseen developments that 
could cause one or both Smelters to operate at less than full load, Alcan and Century shall be free 
--- 

~ I ~ W I I ~  I .I ~ i . o H R ? c ;  I I :I .nusvu,i& 7 
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to make appropriate adjustments to the-assure an equitable distribution of the 
Smelter Escrow, provided that the aggregate monthly amount drawn down is based on Schedule 
d - + h e a  . . . ., ..I - _ .  ., - -  . .  . _ -  . ,  . . .  I. _ _  
and on the aggregate Base Monthly Energy during the billing month 

-,-  
. e  

ii; &Definitions. Any term not specifically defined in this Memorandum shall 
have the meaning set forth in Article I of the Alcan Retail Agreement and the Century Retail 
Agreement, respectively ,? 

knowledge, Big Rivers is in agreement with the terms of this Memorandum oftinderstanding., 

-T;---Miscellaneous. This Memoranduni shall expire and become null and void 
at suchtime, prior to the w-, as the Transaction Termination Agreement refemd to 
above shall expire or be terminated. Neither E.ON nor the Smelters make any representation, 
warranty, guarantee or other assurance to the other Parties that Big Rivers will administer, 
manage, make disbursements from, hold or apply the reserve funds described in stMawes& 
&s 2(i) axS(&j-above in the manner and for the purpose(s) described in this Memorandum, 
it being understood that nothing contained in this Memorandum; shall obligate any Party in any 
manner with respect to those reserve funds 

.~ 8 L B i e  Rivers E.ON, Alcan and Centmy represent to each other that, to theu 

r,  - 9. 

E ON &&&& L,L.C 

n., 
Bv: 
Its; 

ALCAN PRIMARY PRODUCTS 

CORPORATION 

B 

CENTURY ALUMINUM OF KENTUCKY 

GENERAL PARTNERSHIP 



By: METALSCO, LLC, General 
Partner 



 le 1 to 1 v 

Each Qnelter nay withdraw f i l m o m  the Smelter Escrow. based on the FAC Factor 
h i  each bill in^ Month under the Centurv R e t ~ g e e i i i e n l  or Alcan Retail Ameemeiit. as 
m k a b l e .  each in an amount eaual to the product of (i\ the excess of the achx&!?&C Factor for 
__ the Billing Montl, over the Inder-in the table below. , m u l t i p l i e d b v l ~ l ~ e T o t a ! - ~ - ~ ~ ~ ~ .  
Energy for such B i l l i i ~ ~  A/lonth 



Document comparison by Workshare Professional an Wednesday, October 08,2008 
10:26:06 AM 

Legend: 



Exhibit PWT-E; 



THIRD AMENDMENT TO 
TRANSACTION TERMINATION AGREEMENT 

THIS THIRD AMENDMENT TO TRANSACTION TERMINATION AGREEMENT (“Third 

Artzeridrrzerzt”) is made and entered into as of this ___ day of October 2008 , by and among 

BIG RIVERS ELECTRIC CORPORATION (“Big Rivers”), LG&E ENERGY MARKETING INC. 

(“LLEM’’), and WESTERN KENTUCKY ENERGY COW. (‘‘WmC’? (collectively, the “Parties”). 

RECITALS: 

A. Reference is made to the Transaction Termination Agreement by and among the 

Parties dated as of March 26, 2007, as amended by a First Amendment to Transaction 

Termination Agreement dated as of November 1, 2007, as clarified in part by a letter agreement 

among the Parties dated December 4, 2007, and as amended by a Second Amendment to 

Transaction Termination Agreement dated as of June 19, 2008 (collectively, the “Ternzirrafion 

Agreerrzertt”)). Pursuant to the Termination Agreement, among other transactions, the Parties 

agreed to terminate certain property interests and contractual relationships between L.EM and 

WIUX, on the one hand, and Big Rivers, on the other hand, at the Closing, upon the terms and 

subject to the conditions set forth therein. Capitalized terms used but not defined in t h i s  Third 

Amendment shall have their same respective meanings as in the Termination Agreement. 

E. The Parties now desire to further amend the Termination Ageement in the 

manner set forth in this Third Amendment, including without limitation, in order to increase the 

Termination Payment contemplated as to be paid by WIEC to Big Rivers at the Closing, and in 

order to evidence certain additional agreements and understandings among them with respect to 

certain actual or potential environmental conditions or circumstances that have been identified by 

Big Rivers though its due diligence investigation of the Generating Plants 

C. Attached hereto as Auuendix D is a draft order that is being jointly sought by the 

Parties and that may be issued by the Ikntucky Energy and Environment Cabinet (the “Draft 
Agreed Order”). 



AGREEMENT: 

NOW, THEREFORE, in consideration of the premises and for other valuable consideration, 

the receipt of which is hereby acknowledged, the Parties agree as follows, effective immediately: 

1. AMENDMENT TO SUBSECTION 3.3(a). The first (I”) sentence of Subsection 3.3(a) 

of the Termination Agreement (as previously amended pursuant to the Second Amendment to 

Transaction Termination Agreement dated as of June 19, 2008) is hereby further amended to be 

and read in its entirety as follows: 

“At the Closing, WKEC shall pay to Big Rivers (in immediately available funds) the sum 

of Dollars and no cents ($ 00) [NOTE: this 

amount will be the sum of %383,500,000.00, plus one-half of the net PMCC buyout price 

(TED), plus $172,500.00, representing WKEC’s proposed reimbursement to Big Rivers 

relating to its previous 20% funding of the Reid 1 gas burners], subject to tlie adjustment 

provided for in the following two sentences (as adjusted, collectively, the “Temination 

Payment”) .” 

2. SUBSECTION 15.3(d). The Parties hereby amend the Termination Agreement to 

include a new Schedule 15.3(d) thereto, which new Schedule 15.3(d) sliall be in the form (and 

shall contain only the items or matters set forth in the form) attached to this Third Amendment as 

Appendix A (“Schedule 15.3(d)’3. The Parties agree that each and every matter, description, 

event, condition or circumstance set forth or identified in Schedule 15..3(d) (as the same may be 

supplemented as hereinafter provided) shall be deemed for all purposes to be included in, made a 

part of and incorporated by reference in Subsection 15.3(d) of the Termination Agreement 

(together with the matters, descriptions, events, conditions and circumstances included as a part 

of Subsection 15.3(d) prior to the date of this Third Amendment), rendering each of the same the 

subject of WKEC’s indemnification and hold harmless covenants set forth in that 

Subsection 15.3(d) (but subject to the limitations and exclusions provided for therein). The 

Parties may by mutual written agreement (specifically referring to Schedule 15.3(d)), from time- 

to-time following the date of this Third Amendment, substitute a new Schedule 15.3(d) for the 

version of that Schedule attached to this Third Amendment, without the need for the Parties to 

amend Subsection 15.3(d) of the Termination Agreement or this Third Amendment. 
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3. COLEMAN TITLE V AIR PERMIT. Following the Closing, and expiring at such 

time as the ICentucky Energy and Environment Cabinet shall have issued or entered into an 

agreed order in the form (in all material respects) of the Draft Agreed Order (but with paragraph 

14 thereof in the form set forth in the Draft Agreed Order), W C  shall indemnify and hold 

harmless Big Rivers from and against any claims, demands, losses, damages, liabilities, costs, 

expenses, obligations and deficiencies (including without limitation, any costs of corrective or 

remedial actions, fines, civil 01 criminal penalties, settlements or attorney’s fees) that have been 

or may be suffered or incurred by Big Rivers to the extent (but only to tlie extent) resulting from 

or arising out of any failure of WKEC to apply for tlie renewal of the Air Quality Title V permit 

number V-02-003 issued on October 24, 2003, Source ID# 21-091-00003, for Coleman Station 

(the “Coleiitan Title V Periizit”), on or before the date such application was required in order to 

authorize continued operation of Plant Coleman under the Coleman Title V Permit after it would 

otherwise expire on October 24, 2008, including any operation of Plant Coleman prior to the 

renewal of the Coleman Title V Permit that was not authorized by the provisions of Section 8 of 

410 I W R  52:020. The covenants and agreements set forth in this Section 3 are covenants and 

agreements of the type contemplated in Subsection 15.3(e) of the Termination Agreement. The 

provisions of this Section 3 shall be deemed for all purposes of the Termination Agreement to be 

included in and a part of Section 15.3 of the Termination Agreement, as contemplated in 

Subsection 15.3(e) of the Termination Agreement, and all provisions of this Section 3 shall be 

and remain subject to the last sentence ofthat Subsection 15,3(e). 

4. WILSON KPDES PERMIT. Following the Closing, and expiring at such time as 

the Kentucky Energy and Environment Cabinet shall have issued 01 entered into an agreed order 

in the form (in all material respects) of the Draft Agreed Order (but with paragraph 15 thereof in 

the form set forth in the Draft Agreed Order), WICEC shall indemnify and hold harmless Big 

Rivers from and against any claims, demands, losses, damages, liabilities, costs, expenses, 

obligations and deficiencies (including without limitation, any costs of corrective or iemedial 

actions, fines, civil or criminal penalties, settlements or attorney’s fees) that have been or may be 

suffered or incurred by Big Rivers to the extent (but only to the extent) resulting kom or arising 

out of any failure of WKEC to apply for tlie renewal of Kentucky Pollutant Discharge 

Elimination System (“ZPDES”) permit number KY00548 36 for Wilson Station (the “N/ilson 
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KPDES Perrtzif”) on or before the date such application was required in order to authorize 

continued operation of Plant Wilson under the Wilson KPDES Permit after its original expiration 

date of October 32, 2004, including any discharges from Plant Wilson that are subject to the 

Wilson KPDES Permit and are not authorized by 401 I U R  5:060, Section I(j)(c). The 

covenants and agreements set forth in this Section 4 are covenants and agreements of the type 

contemplated in Subsection 15.3(e) of the Termination Agreement. The provisions of this 

Section 4 shall be deemed for all purposes of the Termination Agreement to be included in and a 
part of Section 15.3 of the Termination Agreement, as contemplated in Subsection 15.3(e) of the 

Termination Agreement, and all provisions of this Section 4 shall be and remain sub.ject to the 

last sentence of that Subsection 15.3(e). 

5. WILSON CONVEYOR BELT RUN-OFF BASINS. Following the Closing, and 

expiring at such time as the Kentucky Energy and Environment Cabinet shall have issued or 

entered into an agreed order in the form (in all material respects) of the Draft Agreed Order (but 

with paragraph 16 thereof in the form set forth in the Draft Agreed Order), W I E C  shall 

indemnify and hold harmless Big Rivers from and against any claims, demands, losses, damages, 

liabilities, costs, expenses, obligations and deficiencies (including without limitation, any costs 

of corrective or remedial actions, fines, civil or criminal penalties, settlements or attorney’s fees) 

that have been or may be suffered or incurred by Big Rivers to the extent (but only to the extent) 

resulting from or arising out of any failure of WKEC to apply for or obtain an amendment to the 

Wilson KPDES Permit on a timely basis in order to construct, maintain and operate the Wilson 

conveyor belt runoff ponds. The covenants and agreements set forth in this Section 5 are 

covenants and agreements of the type contemplated in Subsection 15.3(e) of the Termination 

Agreement. The provisions of this Section 5 shall be deemed for all purposes of the Termination 

Agreement to be included in and a part of Section 1.5.3 of the Termination Agreement, as 

contemplated in Subsection 15.3(e) of the Termination Agreement, and all provisions of this 

Section 5 shall be and remain subject to the last sentence of that Subsection 15.3(e). 

6. COLEMAN POND. 

(a) Following the Closing, WKFC shall indemnify and hold harmless Big 

Rivers from and against any fines and civil or criminal penalties that may be suffered or 
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incurred by Big Rivers to the extent (but only to the extent) resulting from or arising out 

of any failure of WKEC to obtain a KPDES permit required for the discharge of 

wastewater from the new wastewater eeatment facility at Plant Coleman (the “Colemzn 

WN’TF”); provided. that tlie foregoing obligation of WKEC to indemnify and hold 

harmless Big k v e r s  shall be limited to the percentage of all such fines and civil and 

criminal penalties, collectively, equal to the ratio (the “ WKE Corztributiorz Ratio”) by 

which all waste materials that were deposited by WKFC into the Coleman WWTF prior 

to the Closing bears to the total amount of all waste materials that were deposited into the 

Coleman WWTF (whether by WKEC, by Big R.ivers or by any other Person (exclusive of 

the Affiliates of WIEC))  at any time prior to the last date in the period for which such 

fines andor penalties are imposed by the relevant Governmental E,ntity, regardless of 

whether any of those waste materials were removed from the Coleman WWTF prior to 

that date of imposition. Notwithstanding the foregoing, WKEC shall have no obligation 

to indemnify or hold harmless Big Rivers under or pursuant to this Subsection (a) in the 

event a WDES permit for the discharge of wastewater from the Coleman WWTF is 

issued at any time prior to the Closing, it being understood and agreed that this 

Subsection (a) shall become null, void and of no hrther force or effect in the event such a 

permit is issued prior to the Closing. 

(b) To the extent not issued or obtained prior to the Closing, Big Rivers agrees 

to use its reasonable best efforts to obtain a IU’DES permit for the discharge of 

wastewater from the Coleman WWTF at the earliest practicable time following the 

Closing. In the event, however, despite such reasonable best efforts of Big Rivers, tlie 

ICentuclcy Energy and Environment Cabinet (the “Cabinet”) shall, in writing, refuse to 

issue, or shall otherwise make a determination that it will not issue, a KPDES permit 

required for the discharge of wastewater from the Coleman WWTF (the “Cabinet 

Dete~/rzirzaiior2”), then Big Rivers shall evaluate and develop various alternatives of how 

to address the collective waste material which has been deposited by Big Rivers and by 

WICEC in the Coleman WWTF, including, without limitation, evaluate and develop 

alternatives, if any, that would result in the Coleman WWTF continuing to be utilized for 

the disposal of these waste materials. If within 180 days following the date of the 

Cabinet Determination, Big Rivers provides written notice to WICEC of Big Rivers’ 
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intent to carry out a particular alternative in order to address the collective waste material 

which has been deposited by Big Rivers and by WICEC in the Coleman WWTF, WICEC 

shall, upon completion of the work with respect to such selected alternative, reimburse 

Big Rivers for WKEC’s share (determined as provided below) of the total, direct, out-of- 

pocket costs actually incurred by Big Rivers for the carrying out of the selected 

alternative; provided however, that in no event shall WKEC’s obligation to reimburse 

Big Rivers for costs under this Subsection (b) ever exceed total, direct, out-of-pocket 

costs that WICEC would incur for hauling and disposing of the waste materials deposited 

by WCEC in the Coleman WWTF prior to Closing in the Plant Wilson landfill at the time 

such alternative disposal is required. The aforementioned notice from Big Rivers shall set 

forth a description of the alternatives evaluated by Big Rivers, the alternative Big Rivers 

has selected to pursue, the estimated total, direct, out-of-pocket costs for carrying out the 

selected alternative by Big Rivers, and W C ’ s  share of the costs. WKEC’s “share” of 

the costs to be reimbursed hereunder shall be the portion of the total, direct, out-of-pocket 

costs for carrying out the selected alternative which Big Rivers believes, in good faith, is 

properly allocable to WKEC given the nature of such alternative; provided however, in 

no event shall WICEC’s “share” exceed the WKE Contribution Ratio. Upon 

reimbursement by WIEC to Big Rivers as provided herein, or in the event Big Rivers 

does not provide the written notice contemplated herein to WICEC within the above 

described 180 day period, (i) WKEC shall have no furlher responsibility or liability with 

respect to any material that may be remaining in the Coleman WWTF (whether or not 

originally deposited in the Coleman WWTF by WICEC), or that may have been or may be 

deposited in the Coleman WWTF after Closing, and (ii) Big Rivers shall indemnify and 

hold harmless WKEC from and against any claims, demands, losses, damages, liabilities, 

costs, expenses, obligations and deficiencies (including without limitation, any costs of 

corrective or remedial actions, fines, civil or criminal penalties, settlements or attorney’s 

fees) that have been or may be suffered or incurred by WKEC with respect to any 

material that may be remaining in the Coleman WWTF (whether or not originally 

deposited in the Coleman WWTF by WKEC), or that may have been or may be deposited 

in the Coleman WWTF after Closing. The covenants and agreements set forth in this 
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Section 6 are covenants and agreements ofthe type contemplated in Subsection 15.3(e) of 

the Termination Agreement. 

7. SUBSECTION 15.3(e),, The Parties hereby amend the Termination Agreement to 

include a new Schedule 15.3(e) thereto, which new Schedule 15.3(e) shall be in the fonn 

attached to this Third Amendment as ApDendix B (“Schedule 15.3(e)”). From and after the date 

hereof (and with the exception of the indemnification and hold harmless covenants and 

agreements set forth on that new Schedule 15.,3(e) or in Sections 3, 4 and 5 of this Third 

Amendment), in the event the Parties desire to agree in writing on one or more additional 

mutually-satisfactory indemnification and hold harmless covenants, risk allocation covenants or 

other covenants, agreements, representations or warranties of the type(s) contemplated in 

Subsection 15.3(e) of the Termination Agreement, such additional covenants, agreements, 

representations and/or warranties need not be set forth in one or more amendments or addenda to 

the Termination Agreement as contemplated in that Subsection 15.3(e), but rather may be 

implemented by the mutual written agreement of the Parties (specifically referring to 

Schedule 15.3(e)) to substitute a new Schedule 15.3(e) for the Schedule 15.3(e) attached to this 

Third Amendment, so that it includes such additional covenants, agreements, representations 

and/or warranties. The covenants and agreements set forth in Schedule 15.3(e) (including any 

future substitutions therefor) shall be deemed for all purposes to be covenants and agreements of 

the type contemplated in Subsection 15.3(e) of the Termination Agreement. The provisions of 

this Section 7 and of Schedule 15..3(e) (including any future substitutions therefor) shall be 

deemed for all purposes of the Termination Agreement to be included in and a part of Section 

15,3 of the Termination Agreement, as contemplated in Subsection 15.3(e) of the Termination 

Agreement, and a11 provisions of this Section 7 and of Schedule 15.3(e) shall be and remain 

subject to the last sentence of that Subsection 15.3(e). 

8. SECTION 15.4. Notwithstanding anything to the contrary set forth in Section 15.4 

of the Termination Agreement or elsewhere in that agreement, the Parties agree that following 

the date of this Third Amendment they need not amend that Section 15.4 or any other provision 

of the Termination Agreement in order to add one or more Secondary Conditions to 

Schedule 15.4 of the Termination Agreement (thereby rendering such Secondary Condition(s) 

the subject of the covenants and agreements set forth in that Section 15.4). Rather, the Parties 
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may by mutual written agreement (specifically referring to Schedule 15.4) substitute a new 

Schedule 15.4 for the Schedule 15.4 attached to the Termination Agreement (which continues to 

be intentionally left blank by the Parties as of the date of this Third Amendment) at any time 

following the date hereof. 

9. GREEN RIVER DREDGING PROCESS AT WILSON STATION. From and after the 

date of this Third Amendment through the Closing (or the earlier termination of the Termination 

Agreement), WKEC agrees to continue to maintenance dredge the Green River adjacent to 

Wilson Station (at such times as WKEC shall deem appropriate, consistent with Prudent Utility 

Practice) in a manner and using methods consistent with the past practices of WIGC As of the 

Closing, WICK shall ensure that no material amount of Green River sediment that was dredged 

by WKEC since the Effective Date is still located at any sediment stockpile on the east bank of 

the Green River adjacent to Wilson Station. 

10. CLEAN-OUT OF PONDS. The Parties agree that, as additional conditions 

precedent to Big Rivers’ obligation to consummate the transactions contemplated in the 

Termination Agreement at the Closing (but not as a covenant or agreement on the part of 

WKEC), WIEC must clean out each of the ponds identified below in a manner consistent with 

WIGC’s previous practices and to the reasonable satisfaction of Big Rivers: 

10.1 The metal cleaning waste pond at Sebree Complex that was sampled by 

the Environmental Consultant at point SD-1; 

10.2 The settling pond associated with controlling runoff from the stack-out 

pad and areas around the FGD waste handling system, commonly known as the CSI Building, at 

the Sebree Complex, which was sampled by the Environmental Consultant at point SD-2 (the 

outfall fiom which is identified as KPDES Discharge Point 01 1); 

10.3 The coal pile runoff pond at Coleman Station that was sampled by the 

E,nvironmental Consultant at point SD-2; 

10.4 The wastewater ponds at Wilson Station, which were sampled by the 

E,nvironmental Consultant at points SD-1, SD- 2 and SD-3; and 



10.5 The Reid Station ash pond, but limited, in the case of that pond and 

WKEC’s obligation to clean out the same under this Section 10, to the removal of materials 

sufficient to provide Big Rivers thirty (30) days of capacity in that pond following the Closing, 

assuming normal operations of Station Two and Plant Reid following the Closing consistenl with 

the past practices of WIEC. 

11. CLEANUP OF SURFACE SPILLS. As an additional condition to the Closing (but 

not as a covenant or agreement on the part of WKEC), WKEC shall clean up and remove all 

visible surface staining resulting from the spills identified on Appendix E attached hereto. As a 

condition to the Closing only, such areas shall be excavated to remove all visually detectable 

evidence of contamination and, upon Big Rivers’ request, the adequacy of the removal shall be 

demonstrated by post-excavation sampling (for target contaminants involved in the release) 

indicating that residual levels of contamination, if any, meet the USEPA Region IX Preliminary 

Remediation Goals for industrial properby or such other standards for industrial property as may 

he satisfactory to the Kentucky Energy and Environment Cabinet. Excavations shall be 

backfilled with clean fill, and removed soil shall be disposed of lawfully off-site, or at an on-site 

location approved by Big Rivers (which approval shall not be unreasonably withheld, 

conditioned or delayed). Any other surface staining identified by Big Rivers to WKEC in 

writing prior to Closing shall, upon Big Rivers’ request and as an additional condition to the 

Closing (but not as a covenant or agreement on the part of WKEC), be excavated and removed in 

accordance with the procedures and requirements of this Section 11 

12. AMENDMENT TO SUBSECTION 15.3(d)(x). Subsection 15.3(d)(x) of the 

Termination Agreement is hereby amended to be and read in its entirety as follows: 

“(x) (1) the request from the Division of Waste Management dated 
December 12, 2006, to conduct a groundwater assessment of statistically 
significant increases in constituents in the groundwater adjacent to the special 
waste landfill at the Green Plant, but only to the extent those increases occuned 
&om the Effective Date through the Closing Date; or (2) actions required to 
comply with the groundwater assessment requirements of 401 KAR 45:160 01 

401 ICAR 48:300, as applicable, as a result of groundwater monitoring reports 
indicating above background concentrations of constituents in the groundwater 
which are attributable to migration, occurring from the Effective Date through the 
Closing Date, from ash ponds at the Coleman and Wilson Plants and Sebree 
Complex;” 
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13. EXHIBIT S. Exhibit S to the Termination Agreement is hereby amended to add 

the following additional agreements, instruments and documents at the end thereof, and new 

Exhibit S to the Termination Agreement in its entirety (as so amended) is attached to this Third 

Amendment as Appendix C: 

35. All documents of conveyance, assignment and transfer as shall be 
required to transfer to Big Rivers at the Closing all of WIcEC’s rights, title and 
interests in and to all tow boats and other motorized vessels owned by WKEC 
(but excluding the “Barges” (as defined in Section 15 below)), including without 
limitation, any such documents as are required to be filed with tlie United States 
Coast Guard to effect that conveyance, assignment and transfer; 

36. The Closing Memorandum among Big Rivers, WKEC, L.EM and 
E.ON to be entered into as of the Closing and to be dated as of the IJnwind 
Closing Date, evidencing certain agreements of the Parties with respect to the 
Closing or certain transactions relating to tlie Closing; 

37. The letter agreement dated April 14, 2008, among the Parties, and 
relating to the capacity testing of the Generating Plants contemplated in 
Subsection 10.,2(ee) of the Termination Agreement; 

38. The First Amendment to Transaction Termination Agreement 
dated November 1, 2007, among the Parties, together with the related letter 
agreement among the Parties dated December 4,2008; 

39. The Second Amendment to Transaction Termination Agreement 
among the Parties dated June 19, 2008; 

40. The Third Amendment to Transaction Termination Agreement 
among the Parties dated October ~, 2008; 

41, The letter agreement dated April 17, 2008, among the Parties, 
setting the Scheduled Unwind Closing Date; 

42. The letter agreement among Big Rivers, Alcan Primary Products 
Corporation, Century Aluminum of Kentucky General Partnership and E,.ON, 
dated June 24, 2008, relating to the buy-out of Bank of America’s defeased lease 
position by Big Rivers; 

43. The letter agreement between Big hve r s  and EON,  dated June 24, 
2008, relating to the buyout of Bank of America’s defeased lease position by Big 
Rivers: 
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44. The sublease to Big Rivers of the space leased by WIGC in the 
Soaper Building located in downtown Henderson, Kentucky; 

45. The letter agreement between Big Rivers and EON dated 
September 26, 2008, relating to the treatment of certain costs associated with the 
buy-out of Philip Morris Capital Corporation’s defeased lease position by Big 
Rivers; and 

46. Any and all amendments to any of the other ageements or 
instruments identified in this Exhibit S that have been or may hereafter be 
implemented by the written agreement of the parties to such agreements or 
instruments. 

Notwithstanding anythmg to the contrary set forth in the Termination Agreement or this Third 

Amendment, the Parties agree that following the date of this Third Amendment they need not 

amend the Termination Agreement in order to add one or more agreements, instruments or 

documents to Exhibit S of the Termination Agreement. Rather, the Parties may by mutual 

written agreement (specifically referring to Exhibit S of the Termination Agreement) substitute a 

new Exhibit S for the Exhibit S attached to this Third Amendment at any time following tlie date 

hereof. 

14. AMENDMENT TO SUBSECTION 3.2(d). Subsection 3.2(d) of the Termination 

Agreement is hereby amended to delete f?om that Subsection the reference to “the two Farm 

Lease and Security Agreements, each dated March l”, 2006, between LCC, LLC and (j) Steve 

and Rona Ogle and (ii) Sean Taylor, respectively”, and to replace the same with the following: 

“the two Farm Lease and Security Agreements, each dated March 1, 2008, between LCC, LLC 

and (i) Aaron Payne and (ii) Steve Ogle, respectively”. 

15. BARGE PURCHASE. W E C  hereby agrees to sell and convey to Big Rivers at tlie 

Closing (but not before), and Big Rivers hereby agrees to purchase and accept from WIEC at 

the Closing, all (but not less than all) of the barges identified on Appendix F attached hereto (the 

“Barges”), for an aggregate purchase price payable by Big Rivers to WJSEC at the Closing (in 

immediately available funds) equal to the net book value of the Barges for the month in which 

the Closing occurs, as reflected in the regular books of account of WIEC. IJpoii tender of the 

purchase price described above, WKEC shall execute and deliver. to Big Rivers at the Closing 

such instruments of conveyance, assignment and transfer as shall be reasonably required in order 

OHS Eosl:I60467495 3 1  1 



for WICEC to transfer to and vest in Big Rivers of all of WICEC’s rights, title and interests in and 

to the Barges; provided, that the Barges shall be so conveyed and transferred to Big Rivers in 

“AS IS”, ‘‘WHERE IS” condition as of October 6,2008, subject to reasonable wear and tear after 

such date and prior to Closing, and with no representation or warranty of any nature whatsoever, 

including without limitation, with no representation or warranty with iespect to the condition or 

state of repair of tlie Barges AND NO IMPLIED WARRANTY OF MERCHANTABLITY OR 

FITNESS FOR A PARTICULAR PURPOSE 

16. WILSON STACK EUILD-UP Izls~ts. 

(a) Following the Closing, and provided that Big Rivers complies with the provisions 

of Section 16(b) hereof, then W C  shall comply with Sections 16(c) and 16(d) hereof, subject 

to the further requirements of Sections 16(e) and ( f )  hereof, 

(b) Big Rivers shall cause Plant Wilson to be taken out of service for a period of 

seven (7) consecutive weeks (24 hours a day, seven days a week) ending prior to December 31, 

2009 (the “Mininzum Outage”) it being understood by the Parties that such period of outage 

may be extended beyond the scheduled Minimum Outage for an additional period (the “Outage 

Extension,” and collectively with the Minimum Outage, the “Actual Oictage Period”). Big 

Rivers shall notify WICEC of the start date of the Minimum Outage at least sixty (60) days prior 

to the approximate date of commencement of the Minimum Outage. Big Rivers shall afford 

W I E C  and its designated employees and contractors reasonable access, 24 hours a day, to Plant 

Wilson, to the operating and maintenance logs, data and information relating to Plant Wilson, 

and to the employees of Big Rivers relating to Plant Wilson, in each case throughout the period 

from and after the Unwind Closing Date through the expiration of the Actual Outage Period, for 

the purposes of allowing WKEC: (i) to continuously monitor and inspect the condition, operation 

and usage ofthe Plant Wilson stack wall, stack brick lining, stack foundation, stack support, 

stack breeching duct and other stack ductwork (collectively, the “Wilson Stuck”) and the Plant 

Wilson FGD facilities (but in each case with no obligation of Big Rivers to shut down Plant 

Wilson to accommodate those monitoring or inspection efforts); (ii) to reasonably prepare for 

and stage for the removal and cleaning work to be undertaken by W C  as described below; 

(iii) solely during the entire period ofthe Minimum Outage (and, as necessary, any Outage 

Extensions made by Big Rivers in its sole discretion or requested by WKEC as contemplated 
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below), to undertake and complete that removal and cleaning work; and (iv) to undertake any 
repair work of the types described below that may he required as contemplated below. Big 

Rivers shall make its Plant Wilson management persome1 available to reasonably assist WICEC 

in WIGC’s coordination and control of the contractors of  WKEC to undertake the removal, 

cleaning and, as applicable, repair work contemplated helow 

(c) (1) W C  agrees to undertake and complete, during the Minimum Outage 

(and, if requested by WKEC, any Outage Extension), the removal and cleaning from the interior 

of the brick lining of the WiIson Stack (the “Interior Lhzing”) of the build-up of FGD reagent, 

ash, moisture and other commingled materials that have accumulated on that lining and in the 

bottom of the stack through the start date of  the Minimum Outage (the “Build-Up Matcr.ials”), at 

WKEC’s soIe cost and expense; provided, that the standards and procedures required to be 

followed or undertaken by WKEC (or its contractor) in performing that removal and cleaning 

work, and the extent or level to which the Build-‘IJp Materials must be removed down to the 

Interior Lining, shall each be such as would be consistent with Prudent Utility Practice and with 

the standards and procedures of the generating plant stack cleaning industry generally in 

connection with similar facilities and consistent with Appendix G. The work under the 

preceding sentence shall be undertaken by WKEC on a 24 hours per day, 7 days per week, basis 

in order to expeditiously complete the work. WKEC shall begin such removal and cleaning work 

as soon after the Minimum Outage begins as is practicable, provided WKEC is given the notice 

of the start date of the Minimum Outage provided for in Subsection 16(b). WKEC shall oversee 

the removal and cleaning work while permitting Big Rivers’ representative(s) to observe the 

condition of the cleaned stack lining on a regular basis so that any repair work required to be 

undertaken by WKEC under Subsection 16(c)(3) below can be promptly scheduled, initiated, 

completed and inspected in accordance with that Subsection; provided, that such observation by 

Big Rivers’ representative(s) shall not unreasonably interfere with the removal, ckaning and 

repair work of WKEC. In the event the removal and cleaning work contemplated in this 

Subsection 16(c)(l) cannot he completed by W I E C  during the Minimum Outage, then upon the 

written request of WKEC, Big Rivers agrees to extend that outage in order to accommodate the 

completion of that cleaning and removal work, which extension shall be an Outage Extension, If 

at least 48 hours prior to the expiration of the Minimum Outage or any Outage Extension 
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requested by WKEC, WKEC shall not have notified Big Rivers in writing that it is requesting an 

Outage Extension or another Outage Extension during which to complete the removal, cleaning 

and, as applicable, repair work contemplated in this Subsection I6(c)(l) or in Subsection 

16(c)(3) below, then WKEC shall be deemed to have declined that Outage Extension and to have 

instead (y) elected to request that Big Rivers return Plant Wilson to generating operation, and (2) 

elected to complete that work at a subsequent outage of Plant Wilson, in each case as 
contemplated in Subsection 16(d)(4) below. If, during the Minimum Outage or any Outage 

Extension requested by WICEC, (i) Big Rivers notifies WKEC in writing (specifying the 

effective date of termination) that Big Rivers is terminating the Minimum Outage or any Outage 

Extension requested by WKEC, or (ii) Big Rivers shall materially breach Subsection 16(b) 

above, then the Parties agree that whatever work that was completed by WIEC at the 

completion of the shortened Minimum Outage or Outage Extension or as of the date of such 

material breach shall be deemed as the fulfillment of all of WI<EC’s obligations under this 

Subsection 16(c)( l), and Big Rivers shall be deemed as having accepted this work as complete 

and acceptable, and neither party shall have any further responsibility or liability to the other 

under Subsections 16(a), (b), (c), (d) and (e). 

(2) If, following the Closing and prior to restart of Plant Wilson following the 

completion of the removal and cleaning of the Build-Up Materials contemplated in Subsection 

16(c)(l) above and, as applicable, in Subsection 16(d)(4), any physical damage to the Wilson 

Stack sliall occur as a direct consequence of one or more separations (each a “Separation”) from 

the Interior Lining of the Wilson Stack of any portion(s) of the Build-Up Materials, howsoever 

caused, or as a consequence of the work conducted by WIEC to remove the Build-Up Materials, 

including the deposition of Build-Up Materials at the bottom of the stack (any such physical 

damage, a ‘‘Damage Event’’), then WIEC shall promptly thereafter, at its sole cost and expense, 

undertake and complete a repair of that physical damage at the earliest practicable time 

consistent with Prudent IJtility Practice. In the event such physical damage is discovered and 

such damage cannot be safely and/or economically repaired absent a shutdown of the generating 

operations of Plant Wilson, and in the event Big Rivers shall refuse in writing to so shut down 

those operations for a consecutive period of time reasonably sufficient for W I E C  to undertake 

and complete that repair work, then WICK shall not be obligated to undertake or complete that 
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repair work until such time as the generating operations of Plant Wilson are so shut down for that 

reasonably sufficient period. Big Rivers agrees to notify WKEC immediately (to be confirmed 

in writing within 48 hours) following the occurrence of a Separation or Damage Event of which 

Big h v e r s  becomes aware, describing that Separation and any Damage Event to the extent 

lcnown to Big Rivers in reasonable detail. Following the occurrence of any Damage Event, Big 

Rivers shall afford WKEC and its consultants and advisors (at WKEC’s risk and expense) a 

reasonable opportunity to inspect and photograph any resulting physical damage to the Wilson 

Stack, the associated Build-Up Materials causing that damage, and the Interior Lining of the 

Wilson Stack, in each case prior to any attempt by Big Rivers or its contractors to remedy that 

damage (which Big Rivers shall in any event not undertake without first giving W I E C  notice 

thereof and a reasonable period of time and opportunity to repair the same as contemplated in 

this Subsection 16(c)(2)) or to remove the “Separated” Build-Up Materials; provided, that in the 

event W I E C  so elects to inspect and/or photograph that damage, the associated Build-Up 

Materials andor the Interior Lining of the Wilson Stack during a forced outage, or an unplanned 

outage requested by WKEC to inspect and photograph any resulting physical damage to the 

Wilson Stack, of Plant Wilson as contemplated above, the period of outage resulting from such 

activities by WKEC or its consultants or advisors at Plant Wilson (rounded up to the nearest 

whole hour) shall be added to the duration of the period for which WIEC is required to deliver 

replacement energy to Big Rivers as contemplated in Subsection 16(d)(2) below. 

( 3 )  During any cleaning and removal efforts by WKEC contemplated in 

Subsection 16(c)(l) and, as applicable, Subsection 16(d)(4), or during any inspection or repair 

efforts contemplated in Subsection 16(c)(2), Big Rivers shall observe and inspect the interior of 

the brick lining of the Wilson Stack for the purpose of assessing the condition of the brick lining. 

Big Rivers shall immediately notify WICK of the nature, location and extent of any material 

deterioration in the physical condition of the Interior Lining of the Wiison Stack that was not 

reasonably observable or detectable prior to the cleaning and removal of the Build-Up Materials. 

W E . C  shall schedule, undertake and complete a repair of that material deterioration consistent 

with Prudent Utility Practice, taking into consideration the age and historical usage of that brick 

lining generally (it being expressly agreed that WKEC shall not be obligated to repair that brick 

lining to “like new” condition, but only to repair that lining to the extent reasonably required to 
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return it to a safe and functional condition with a remaining useful life approximately equal to 

that of a brick lining of similar age and historical usage). 

(d) (1) During an Outage Extension requested by WIGC as contemplated in 

Subsection 16(c)(l) above, and so long as the failure of WIGC to complete the relevant removal 

and cleaning work during the Minimum Outage is not the result of a breach by Big Rivers of 

Section 16(b) above or of the gross negligence or willful misconduct ofBig Rivers or its 

employees, agents or contractors, W C  shall, or shall cause an Affiliate to, sell and deliver to 

Big Rivers (at any point of interconnection to the Big Rivers’ transmission system, where 

available to deliver energy to Big Rivers’ member load, satisfactory to WICEC) an amount of 

replacement energy equal to 418 MW per hour for the number of hours during which Plant 

Wilson is not capable of any generating operations solely by reason of that requested Outage 

Extension. Subject to Subsection 16(d)(4) below, Big Rivers shall pay a purchase price equal to 

the lower of (y) WKEC’s actual cost for such replacement energy or (z) the product of $18.50 

per MWh multiplied by the volume (in MWi) of such replacement energy, which shall be 

immediately due and payable within 30 days after the invoice is delivered to Big Rivers 

following the delivery of such energy. 

W I E C  to a particular interconnection point is cut, W C  shall reschedule the cut energy at an 

alternative interconnection point. WICEC may not declare a Force Majeure for failure to deliver 

replacement energy. WICEC shall reimburse Big Rivers for any costs above $18.50 per MWh 

(or, for replacement energy to be delivered during the “Cumulative Interruption Period” (as 

defined in Subsection 16(d)(4) below) under the circumstances described in the first sentence of 

that Subsection 16(d)(4), above an average cost of $58..50 per MWIi) that Big Rivers incurs to 

procure replacement energy required to be delivered by W . C  hereunder and that WIGC fails 

to deliver. 

If for any reason replacement energy scheduled by 

(2) Except during the Minimum Outage, during any Outage Extension 

requested by WKEC, and during any subsequent outage of the type contemplated in Subsection 

16(d)(4), if a Damage Event contemplated in Subsection 16(c)(2) above shall occur that prevents 

all generating operations of Plant Wilson from occurring without risk of injury to personnel or 

further damage to Plant Wilson (Le., that causes a forced outage or an unplanned outage that is 



requested by WKEC of Plant Wilson, as opposed to an elective outage by Big Rivers of Plant 

Wilson), then WKEC shall, or shall cause its Affiliate to, sell and deliver to Big Rivers (at any 

point of interconnection to the Big Rivers’ transmission system, where available to deliver 

energy to Big Rivers’ member load, satisfactory to WKEC) an amount of replacement energy 

equal to 418 MW per hour for the number of hours during which Plant Wilson is not capable of 

any generating operations solely by reason of the Damage Event or the repair work by W G C  

required hereunder to address the Damage Event. Big Rivers shall pay a purchase price equal to 

the lower of (y) WIMC’s actual cost for such replacement energy or (2) the product of $1 8.50 

per MWb multiplied by the volume (in MWh) of such replacement energy, which sliall be 

immediately due and payable within 30 days after the invoice is delivered to Big Rivers 

following the delivery of such energy. Notwithstanding tlie foregoing, WKEC shall have no 

obligation to, nor any obligation to cause its Affiliate to, deliver replacement energy to Big 

Rivers pursuant to this Subsection 16(d)(2) for any periods during which WIEC’s efforts to 

repair any physical damage to the Wilson Stack as contemplated in Subsection 16(c)(2) above 

shall be prevented or delayed as a result of a breach by Big Rivers of Section 16(b) above or of 

the gross negligence or willful misconduct of Big Rivers or its employees, agents or contractors. 

If for any reason replacement energy scheduled by WIEC to a particular interconnection point is 

cut, WI<EC shall reschedule the cut energy at an alternative interconnection point. WIEC may 

not declare a Force Majeure for failure to deliver replacement energy. WKEC shall reimburse 

Big Rivers for any costs above $18.50 per MWh that Big Rivers incurs to procure replacement 

energy required to be delivered by WICEC hereunder and that WIEC fails to deliver. 

( 3 )  During any portion of an outage requked solely for the purpose of 

repairing any material deterioration contemplated in Subsection 16(c)(3) above, WKEC shall sell 

and deliver to Big Rivers (at any point of interconnection to the Big Rivers’ transmission system, 

where available to deliver energy to Big Rivers’ member load, satisfactory to WKEC) an amount 

of replacement energy equal to 41 8 MW per hour for the number of hours during which Plant 

Wilson is not capable of any generating operations by reason of that required outage. Subject to 

Subsection 16(d)(4) below, Big Rivers shall pay a purchase price equal to the lower of (y) 

WI<EC’s actual cost for such replacement energy or (2) tlie product of $1 8.50 per MWh 

multiplied by the volume (in MWh) of such replacement energy, which sliall be immediately due 



and payable within 30 days after the invoice is delivered to Big Rivers following the delivery of 

such energy Notwithstanding the foregoing, WKEC shall have no obligation to, nor any 

obligation to cause its Affiliate to, deliver replacement energy to Big Rivers pursuant to this 

Subsection 16(d)(3) for any periods during which WICEC’s efforts to repair any material 

deterioration of the Interior Lining as contemplated in Subsection 16(c)(3) above shalI be 

prevented or delayed as a result of a breach by Big Rivers of Section 16R) above or of the gross 

negligence or willful misconduct of Big Rivers or its employees, agents or contractors. 

any reason replacement energy scheduled by WKEC to a particular interconnection point is cut, 

W I E C  shall reschedule the cut energy at an alternative interconnection point. WKEC may not 

declare a Force Majeure for failure to deliver replacement energy WCEC shall reimburse Big 

Rivers for any costs above $1 8.50 per MWh (or, for replacement energy to be delivered during 

the “Cumulative Interruption Period” (as defined in Subsection 16(d)(4) below) under the 

circumstances described in the first sentence of Subsection 16(d)(4), above an average cost of 

$58.50 per MWh) that Big Rivers incurs to procure replacement energy required to be delivered 

by WICK hereunder and that W I E C  fails to deliver. 

If for 

(4) Notwithstanding anything contained in Subsection 16(d)(l) or 16(d)(3) to 

the contrary, in the event, during the Minimum Outage or any Outage Extension requested by 

WEC, WKEC is rendered incapable for one or more periods of time, each of at least four 

consecutive hours in duration (each an “Interruption Period”), of performing the removal, 

cleaning or, as applicable, repair work contemplated in Subsection 16(c)( 1) or 16(c)(3) above by 

reason of the actions or omissions of Big Rivers or its empIoyee(s), agent(s) or contractor(s) 

which constitute negligence, but such actions or omissions did not constitute gross negligence or 

willful misconduct on the part of Big Rivers or such employee(s), agent@) or contractor(s), and 

in the event as a result of the cumulative total of such Interruption Period(s), WKEC is not able 

to complete all such removal, cleaning and, as applicable, repair work during the Minimum 

Outage or that Outage Extension, then Big Rivers’ cost for replacement energy delivered by 

WKEC, or its Affiliate, to Big Rivers during the first 168 hours of that Outage Extension 

necessary to male  up the cumulative total of such Interruption Periods (such cumulative periods, 

up to a maximum of 168 hours, being referred to herein as the “Czrrnrrlutive Interriipfiorz 

Period”) shall be the lower of (y) WCEC’s actual cost for such replacement energy or (2) the 
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product of $58.50 per MWh multiplied by the volume (in MWh) of such replacement energy 

WKEC agrees to consult with Big Rivers with a view toward locating least cost sources for 

replacement energy to be delivered under the circumstances contemplated in this Subsection 

16(d)(4). Big Rivers agrees to use its reasonable best efforts to return Plant Wilson to generating 

operation promptly following the request of WKEC made at the end of the Minimum Outage or 

at any time during the Outage Extension contemplated above; provided, that in the event, as of 

such request by WICEC, all removal, cleaning andior repair work required to be undertaken and 

completed by WKEC has not been so completed by WKEC in accordance with Subsection 

16(c)( I )  or 16(c)(3) above, then WKEC agrees to complete the removal, cleaning and, as 

applicable, repair work of areas of the Interior Lining not cleaned or repaired by it during the 

Minimum Outage or that Outage Extension at a subsequent outage of Plant Wilson of sufficient 

duration to permit WICEC to complete the remaining removal, cleaning and, as applicable, repair 

work, but with no obligation on the part of WKEC to provide Big Rivers any replacement energy 

during that subsequent outage absent the agreement of WICEC to the contrary; and provided 

further, that such removal, cleaning and, as applicable, repair work during that subsequent outage 

shall be conditioned (i) on the fulfillment by Big Rivers of its covenants and agreements in 

Subsection 16(b) (exclusive of the first sentence of that Subsection) during the period following 

the Minimum Outage or the Outage Extension described above though that subsequent outage 

as though the provisions of Subsection 16(b) were originally applicable to that period and to that 

subsequent outage, and (ii) on that subsequent outage being of a duration reasonably sufficient 

for WCEC to complete that removal and cleaning work. In the event WICEC shall believe that 

an action or omission on the part of Big Rivers or its employee, agent or contractor constituting 

negligence shall have caused a failure of WKEC to complete the removal, cleaning or, as 

applicable, repair work contemplated in Subsection 16(c)(l) or 16(c)(3) during the Minimum 

Outage or the Outage Extension contemplated above, WKEC shall promptly notify Big Rivers of 

the circumstances leading to that belief, and the Parties shall immediately thereafter consult and 

attempt to mutually agree on the best course of action for promptly eliminating the impediment 

such that WKEC’s work can be completed during the remainder of the Minimum Outage or the 

Outage Extension contemplated above. 

01-IS East: 16~74874% 3 1 9 



(e) (1) In the absence of a breach by WICEC of its removal and cleaning 

commitment set forth in Subsection 16(c)(l), Big Rivers shall not attempt to remove or clean any 

Build-Up Materials from the Interior Lining of the Wilson Stack at any time following the 

Closing through the completion of the Minimum Outage or any Outage Extension requested by 

WKEC, without the prior written consent of WIEC; provided, that the foregoing shall not 

prevent Big Rivers from removing any Build-IJp Materials that may completely “Separate” from 

the Interior Lining of the Wilson Stack 

(2) Notwithstanding anythmg to the contrary set forth in Section 16.,4(h) of 

the Termination Agreement, the repair obligations, removal and cleaning obligations and energy 

sales obligations of WKEC provided for in this Section 16, and any costs and expenses 

associated with the same, shall be excluded for all purposes from (and from any limitation or 

calculation contemplated in) the first sentence of Section 16.4(h) of  the Termination Agreement. 

The covenants and agreements of WKEC set forth in this Section 16 are in lieu of any other 

indemnification, defense, hold harmless, assumption, payment or reimbursement commitments 

or undertakings on the part of WKEC or LEM set forth elsewhere in the Termination Agreement 

or in any other Definitive Document with respect to Damage Events contemplated in this Section 

16. 

(0 WKEC shall indemnify and hold Big Rivers harmless from any loss, damage, 

cost, expense, claim and liability suffered or incurred in connection with the physical injury to 

any person due to a Damage Event, or resulting from or occurring in connection with the 

cleaning and removal work conducted by WIEC, its employees, agents a id  contractors pursuant 

to Section 16(c)(l) hereof, in each case occurring prior to an early termination of the Minimum 

Outage or the Outage Extension (as applicable) by Big Rivers as contemplated in Subsection 

16(c)(l) above and not caused by the negligence or willful misconduct of Big Rivers or its 

employees, agents or contractors. 

17. PAYMENT FOR CERTAIN COSTS. Upon the termination of the Termination 

Agreement in accordance with its terms at any time prior to a Closing (hut not in the event a 

Closing occurs), WKEC shall remit and pay lo Big Rivers in immediately available funds the 
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amount of One Hundred Thousand Dollars ($1 00,000 00), in consideration of certain 

administrative and personnel costs theretofore or thereafter to be undertaken or incurred by Big 

Rivers The provisions of this Section 17 shall survive the termination of the Termination 

Agreement for any reason and shall continue to be binding upon W C  and to inure to the 

benefit of Big kvers .  

18. AMENDMENT TO SECTION 8.2. Consistent with the second sentence of 

Subsection 82(a)(ii) of the Termination Agreement, Section 8.2 of the Termination Agreement 

is hereby further amended to substitute Schedule 8.2 attached to this Third Amendment for and 

in place of the Schedule 8.2 referred to in Section 8.2 of the Termination Agreement and 

established pursuant to the First Amendment to Transaction Termination Agreement dated as of 

November 1, 2007, among the Parties (the “Fiist Anieridnzenl”). 

19. AMENDMENTS TO SECTION 12.2. The first sentence of Subsection 12.2(a)(vi) of 

the Termination Agreement is hereby M h e r  amended to be and read in its entirety as follows: 

“During 2007, 2008 and 2009, and provided Big Rivers funds the Big Rivers 

Contributions for 2007, 2008 and 2009 in accordance with the relevant Operative 

Document(s), WICEC shall spend not less than ninety percent (90%) of the 

cumulative total of the amounts (collectively, the “Schedr~ked Ai~iourris”) set forth 

on Schedule 12.2(a)(vi) through and including the Closing Month (pro-rated as 

contemplated below) for Non-Incremental Capital Costs and Henderson Non- 

Incremental Capital Costs.” 

In addition, Schedule 12.2(a)(vi) attached to this Third Amendment is hereby substituted for and 

in place of Schedule 12.2(aMvi) referred to in Subsection 12.2(a)(vi) of the Termination 

Agreement and established pursuant to the First Amendment. 

20. CERTAIN POTENTIAL RECEIPTS BY BIG RIVERS. In recognition that the 

Termination Payment to be made by WICEC to Big Rivers at the Closing will include an amount 

the purpose of which is to reimburse Big Rivers for certain costs incurred by it in connection 

with the September 30,2008, termination of each of the three leveraged lease transactions 
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between Big Rivers and Bluegrass Leasing, among other parties (the “PMCC Ternzination 

Transaction ’7, Big Rivers hereby represents and warrants to E.ON, WKEC and LEM that no 

agreements, documents, instruments or other arrangements exist with any Person for the 

reimbursement of or contribution to Big Rivers with respect to the amounts paid or payable by 

Big Rivers or on its behalf in connection with the PMCC Termination Transaction (including, 

without limitation, amounts paid by Big Rivers or on its behalf in respect of “Lmsor 

Consideration”, as defined in the Omnibus Termination Agreement dated September 30,2008, 

among Big Rivers, Bluegrass Leasing and other parties), In the event Big Rivers or any of its 

affiliates receives any reimbursement or other payment in connection with the PMCC 

Termination Transaction (including, without limitation, any contribution to the Lessor 

Consideration (other than the contribution by WKEC described above and other than proceeds 

received by Big Rivers from its three member distribution cooperatives, including in connection 

with the rates to be charged by Big Rivers to its three member distribution cooperatives, 

including the rates chargeable by Big Rivers to ICenergy Corp. for resale to the Smelters), and in 

the event such amounts received by Big Rivers or its afiliate(s) have not been contributed 

toward the L.essor Consideration, then Big Rivers hereby agrees to promptly pay fifty percent 

(50%) of such amount to WKEC. 

21. SOLID FUEL STOCK INVENTORY LEVELS. (a) Section 10 3 of the 

Termination Agreement is hereby amended by adding the following condition precedent as a 

new Subsection 10 3(rr) thereto: 

(11) Solid Fuel Stock Inventory Levels. The quantities of  Solid Fuel Stock 

constituting Inventory (as determined in accordance with Section 4.1) for each Generating Plant 

as of the date of Closing shall be at least an amount (on a Btu basis) equal to the following: 

Generating Plant Solid Fuel Stock Inventory Amount as of Closing (in GBtus) 

Plant Wilson 2,791 * 

Plant Green 3,3891”: 

Station TwoiPlant Reid 2,142 
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Plant Coleman 3,156 

*The amount of Petcolce included for purposes of determining the Solid Fuel Stock 

Inventory Amount above for Plant Wilson pursuant to this subsection 10.3(rr) will not exceed 

50% on a Btu basis. 

*"The amount of Petcoke included for the purposes of deteimining the Solid Fuel Stock 

Inventory Amount above for Plant Green pursuant to this Subsection 10.3(rr) will not exceed 

40% on a Btu basis. 

For purposes of determining the Solid Fuel Stock Inventory Amount as of the date of 

Closing for each Generating Plant under this Subsection 10,,3(rr), the following categories of 

Solid Fuel Stock shall be included 

1. all Solid Fuel Stock constituting Inventory located at such Generating Plant on 

September 30, 2008 which is still located at such Generating Plant on the date of Closing (the 

quantities of which shall be determined in accordance with Subsection 4.1 (a)); 

I" 7 all Solid Fuel Stock constituting Inventory at such Generating Plant which is 

delivered to such Generating Plant between September 30, 2008 and the date of Closing, and is 

still located at such Generating Plant (or is inventory in transit pursuant to Section 4.1 (a)) on the 

date of Closing (the quantities of which shall be determined in accordance with Section 4.1(a)), 

but only to the extent such deliveries (or inventory in transit) are attributable to a written contract 

to which WIEC is a party and either (i) was in existence as of September 30, 2008, or (ii) that is 
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related to or results from WKEC’s solicitation for bids which were received by W I E C  in 

September 2008 (a copy of which having been provided to Big Rivers); 

3 all Solid Fuel Stock constituting Inventory at such Generating Plant which is 

delivered to such Generating Plant between September 30, 2008 and the date of Closing, and is 

still located at such Generating Plant (or is inventory in transit pursuant to Section 4 1 (a)) on the 

date of Closing (the quantities of which shall be determined in accordance with Section 4 l(a)), 

but only to the extent such Solid Fuel Stock (i) is attributable to a written contract (other than a 

contract described in clause 2) above), and (ii) such Solid Fuel Stock delivered in connection 

with the contract meets or exceeds the following specifications for the relevant Generating Plant: 

Coleman Wilson Cneen Station Two/Reid 

Moisture (max.) (Ibs./MMBtu) 14.50 14.50 14.50 14.00 

Ash ( m a )  (Ibs./MMBtu) 12.00 15 00 17.00 11.00 

Sulfur (max.) (lbs./MMBtu) 3.25 3,15 4.00 2.60 

BTU/lb (min.) 1 1,000 10,200 10,200 1 1,200 

(b) Section 4.2 of the Termination Agreement is hereby amended by adding the 

following paragraph as a new paragraph: 

Notwithstanding anything in this Section 4 2  to the contrary, if WKEC enters into 

a New Non-Solicitation Fuel Contract (as such term is defined below), and the delivered cost of 

Solid Fuel Stock under such New Non-Solicitation Fuel Contract is in excess of $3 44 per 

MMBtu, then WKEC shall make an adjustment at Closing with respect to the value of the Solid 

Fuel Stock to be included in the Inventory Value (as contemplated in the first sentence of this 

Section 4.2) to reflect that the delivered cost of Solid Fuel Stock delivered pursuant to such New 

Non-Solicitation Fuel Contract (and included in such value) is deemed to be $3 44 per MMBh 

For purposes of this paragraph, the term “New Non-Solicitation Fuel Contract” shall mean a 

written contract for the procurement of Solid Fuel Stock, entered into by WKEC between 
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September 30, 2008 and the date of the Closing, that is not related to nor resulting from WICEC’s 

solicitation for bids which were received by WKEC in September 2008 (a copy of which having 

been provided to Big Rivers). 

22. REAFFIRMATION. Except as amended or modified by this Third Amendment, the 

Termination Agreement shall continue in full force and effect from and after the date hereof in 

accordance with its terms. 

[Signatures appear on the following page] 
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WITNESS the signatures ofthe undersigned as of the date first written above. 

BIG RIVERS ELECTRIC CORPORATION 

Name: 

LG&E ENERGY MARKETING INC. 

Name: 
Title: 

WESTERN KENTUCKY ENERGY C o w .  

By: 
Name: 
Title: 

GUARANTOR’S CONSENT 

FOR VALJJE RECEIVED, the undersigned, E.ON U.S. LLC, a Kentucky limited 
liability company (“EON”), hereby consents to the Third Amendment to Transaction 
Termination Agreement to which this consent is appended (the “Third Anzendrtzent ’7, which 
Third Amendment amends the Transaction Termination Agreement dated as of March 26,2007, 
as amended (the “Ternzbiatinn Agreerrzent”), among Western Kentucky Energy Corp 
(“WKEC”), LG&E Energy Marketing Inc (‘‘LEM”) and Big Rivers Electric Corporation (“Big 
Rivers”). The undersigned further agrees that the Termination Agreement as so amended (and 
the obligations of WKEC and LEM thereunder) shall continue to be the subject of that certain 
Guarantee dated as of March 26,2007, from E ON in favor of Big Rivers in accordance with its 
terms 

WITNESS the signature of the undersigned as of this - day of ,2008 

E.ON U.S. LLC 

By: 
Name: 
Title: 

LOU: 303601? 4 
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APPENDIX A 

SCHEDULE 15.3(d) TO THE TERMINATION AGREEMENT 

Schedule 15.3(d) 

1. May 31, 2007 spill of Turbine Lube Oil in the area by the auxiliary boiler 
feed pumps at Wilson Plant to the extent not remediated prior to the Closing. 

-_ 7 June 16, 2007 spill of diesel fuel oil from underground piping into the 
sewage piping system at Wilson Plant to the extent not remediated prior to the Closing. 

3. March 12, 2008 spill of power line chemical biocide materials at the 
cooling towers at Wilson Plant to the extent not remediated prior to the Closing. 

4. May 19, 2008 spill of lube oil from #1 ID fan at Wilson Plant to the extent 
not remediated prior to the Closing. 

5 .  April 21, 2007 spill of EHC fluid at the Green 1 EHC Unit at the Sebree 
Complex to the extent not remediated prior to the Closing. 

6. September 22, 2007 spill of oil from the Green 2 step-up transformer at 
the Sebree Complex to the extent not remediated prior to the Closing. 

7. September 30, 2007 spill of FGD thickener material from the Green 2 
scrubber system at the Sebree Complex to the extent not remediated prior to the Closing. 

8. October 23, 2007 spill of turbine lube oil from the Henderson 2 lube oil 
coolers at the Sebree Complex to the extent not remediated prior to the Closing. 

9. April 14, 2008 spill of turbine lube oil from the Green 2 turbine lube oil 
reservoir at the Sebree Complex to the extent not remediated prior to the Closing. 

I O .  August 15,2007 spill of oil from the Coleman 2 main step-up transformer 
at the Coleman Plant to the extent not remediated prior to the Closing. 

11. May 12, 2008 spill of turbine lube oil from the Coleman 1 turbine at the 
Coleman Plant to the extent not remediated prior to the Closing. 

12. Notice of Violation received from the Division of Water on May 31,2007, 
for excursions ofTSS at the Sebree Complex; 

1.3. Notice of Violation received from the Division for Air Quality on August 
2, 2007, for exceedance of the Opacity Standard at the Reid 1 facility; 

14. Notice of Violation received from the Division for Air Quality on August 
3,2007, for exceedances of the Opacity Standard at each unit at the Coleman facility; 
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15. Notice of Violation received from the Division of Water on March 4, 
2008, for excursions of TSS at the Sebree Complex; 

16. Notice of Deficiency received from the Division of Water on April 16, 
2008, for errors in the Monthly Operating Report of the public water system at Wilson 
Plant; 

17. Radiation exposure of personnel entering precipitator hoppers at the 
Wilson Station due to the failure of protective shutters on nuclear gauges to close 
(including five contractor personnel who may have experienced radiation exposure 
during the March 12, 2008 througb March 13, 2008 period), and the related Notice of 
Violation received from the Radiation Health Branch on July 10, 2008; 

18. Releases of petroleum or hazardous materials resulting from the sinking of 
the motor vessel Miss Debbie (Oficial Number 56902.3) on December .30, 2007, to the 
extent not remediated prior to the Closing; 

19, Any complaints received during the period from the Execution Date 
through the Closing from any persons or entities (other than Big Rivers or any Member 
Cooperative) regarding particulate matter and plume impacts from the Wilson Plant that 
occurred at any time from the Execution Date through the Closing; 

20. Any Notices of Violation received from the Division of Water following 
, 2008 [the date of this Third Amendment] to the extent relating to October 

excursions of pH or TSS at Sebree Complex occurring prior to the Closing; 

2 1. Any noncompliances with existing reporting and recordkeeping protocols 
at the Sebree, Wilson, and Coleman Facilities under the Toxic Chemical Release 
Inventory (TRI) program from the Effective Date through the Closing relating to 
omission of metal releases from use of steel balls in stoker ball milk in the TRI reports; 
potential lack of certain release reporting back-up documentation; and potential 
inaccurate descriptions of materials as being “otherwise used” on Fomi R Reports; and 

22. Any noncompliances with existing reporting and recordkeeping protocols 
under the Risk Management Planning (RMP) program at the Sebree and Wilson Facilities 
for ammonia and chlorine management from the E.ffective Date through the Closing 
relating to missing annual certifications that operating procedures are current and 
accurate; potential lack of documentation of management of change process information 
and mechanical integrity requirements; potential lack of triennial audit documentation; 
potential lack of coordination with local communiw emergency response plan; and 
potential deviations from operating procedure letters. 
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APPENDIX B 

SCHEDULE 15.3(e) TO THE TERMINATION AGREEMENT 

Schedule 15.3(e) 

1. Wilson and Green Coal Convevor Dust Collection Systems. Following 

the Closing, but subject to the limitations provided for below, W I e C  shall indemnify 

and hold harmless Big Rivers from and against any and all fines andor civil or criminal 

penalties that may be imposed or assessed against Big Rivers following the Closing under 

any applicable Environmental Law to the extent, but only to the extent, such fines andor 

civil or criminal penalties resulted from or arose out of any failure of the coal conveyor 

dust collection system of Plant Green or Plant Wilson to comply with any Title V Permit 

condition during the period from the Effective Date through and including the date which 

is two hundred seventy (270) days following the Unwind Closing Date, solely by reason 

of the inoperability of any portion or component of tliat coal conveyor dust collection 

system during that same period, but then only to the extent Big Rivers has, throughout the 

270-day period described above, maintained that coal conveyor dust collection system in 

the same general condition and state or repair as existed on the Unwind Closing Date, 

other than for such modifications, repairs and/or replacements of that system (or any 

components thereof) during that period by Big Rivers as are intended or designed to 

improve the operability, reliability or functionality of that. system. 

2 .  Indemnities for Groundwater Assessment Requirements 

(a) Notwithstanding anything to the contrary set forth elsewhere in 

this Third Amendment, in the Termination Agreement or in any other Definitive 

Document, and in lieu of any other indemnification, hold harmless oi cost sharing 

covenants or other relief therefor set forth or contemplated elsewhere in this Third 

Amendment, in the Termination Agreement or in any other Definitive Document 

(but subject to the limitations contemplated in this Section 2), following the 

Closing WKEC and Big Rivers shall share responsibility (in the percentages set 

forth in Subsection (b) below) for any and all claims, demands, losses, damages, 
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liabilities, costs, expenses, obligations and deficiencies (including without 

limitation, costs of corrective or remedial actions, fines, civil or criminal 

penalties, settlements and attorneys fees) that may Eollowing the Closing be 

suffered or incurred by m C ,  Big Rivers and their respective Affiliates, and 

their respective directors, officers, employees, agents, representatives, successors 

and assigns, or any of them (collectively, the “.4ppZicabZc Costs”), resulting from 

or arising out of any written requirement under Environmental L.aw (other than 

the letter identified in Subsection 15.3(d)(x) of the Tennination Agreement) by 

the Kentucky Division of Waste Management (“KDWM”) for W I e C  or Big 

Rivers to conduct a groundwater assessment of statistically significant increases 

in constituents in the groundwater adjacent to the special waste landfills at Plant 

Wilson or Plant Green, hut only to the extent: 

(i) the constituent at issue was detected in the groundwater hy the 

Environmental Consultant in the Supplemental UEA Additional Groundwater 

Evaluation dated July 7, 2008 (being part of the Unwind Environmental Audit 

Report) for the Plant at issue, the concentration of that contaminant increased 

significantly since the audit that resulted in the Baseline Environmental Audit 

Report, and the concenbation of that constituent was detected in the groundwater 

above Maximum Contaminant Levels or Region 9 Preliminary Remediation 

Goals for industrial sites as those Ievelsigoals existed at that time; or 

(ii) the constituents at issue are sulfates or chlorides; and 

(iii) the constituent(s) so identified in subparagraph (i) or (ii) that is the 

subject of the requirement has statistically increased fkrther in the groundwater 

adjacent to the special waste landfills at Plant Wilson or Plant Green between the 

TJnwind Closing Date and the fifth (S*) anniversary of that date, to a level which 

either then violates one or more Environmental Laws as in force and effect as of 

the Closing or is then required to be remedied or otherwise addressed by one or 

more Environmental L.aws as in force and effect as of the Closing (but then only 
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to the extent the same are so required to be remedied or addressed 

Environmental Laws as in force and effect as of the Closing). 

under 

(b) Following the Closing, WKEC shall be responsible under this 

Section2 for funding twenty percent (20%) of all Applicable Costs, and Big 

Rivers shall be responsible under this Section 2 for funding eighty percent (80%) 

of all Applicable Costs. In the event a Governmental Entity or other Person 

provides notice to Big Rivers alleging a claim, demand, violation or other 

deficiency which could give rise to an Applicable Cost, Big Rivers shall provide 

written notice thereof (together with a copy of any related written correspondence 

received from that Governmental Entity or Person) to WKEC within ten (10) 

business days thereafter in accordance with Section 18.4 of the Teninination 

Agreement. Within twenty (20) business days of receipt of such notice, WIEC 

may notify Big Rivers that W I E C  will participate in the Defense of or 

concerning any such claim, demand, violation or other deficiency in the manner 

contemplated in Section 16.6. Regardless of whether W I E C  exercises its right 

hereunder to participate in the Defense of or concerning any such claim, demand, 

violation or other deficiency, Big Rivers and WKEC shall reasonably cooperate in 

good faith in opposing and defending against any such claim, demand, violation 

or other deficiency. Big Rivers and WKEC shall use their respective 

commercially reasonable efforts to minimize the Applicable Costs that are 

incurred. 

(c) The provisions ofthis Section 2 shall be deemed for all purposes of 

the Termination Agreement to be included in and a part of Section 15 3 of the 

Termination Agreement, but shall not be subject to the last sentence of Section 

15 3(e) of the Termination Agreement. Notwithstanding the foregoing provisions 

of this Section 2, the obligation of a Party to pay or fund its percentage share of 

Applicable Costs pursuant to this Section 2 shall only apply to the extent the 

relevant written requirement by the ImWM described above (or the statistically 

significant increase(s) in constituent(s) identified in that written requirement) is 

(or are) made the subject of a written claim for such payment or funding under 
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this Section 2 from the other Party delivered prior to the sixtieth (GOth) day 

following the fifth (5*”) anniversary of the Unwind Closing Date, but then only to 

the extent that claiming Party believes in good faith that the criteria for such 

payment or funding obligation set forth above have been satisfied (the “Clnini 

Deadline”). Notwithstanding anything contained in this Section 2 to the contrary, 

in the event a Party (the “First Party”) shall assert a claim against the other Party 

(the “Second Party”) for payment or funding under this Section 2 at any time 

within thirty (30) days of the Claim Deadline, the period of time contemplated in 

the preceding sentence by which the Second Party must assert a claim against the 

First Party on the basis of any fact, event, circumstance which is the subject of 

that claim by the First Party shall be extended to the thirtieth (30th) day following 

the Claim Deadline. The covenants contemplated or contained in this Section 2 

shall not apply to, and no Party shall be obligated hereunder for, any costs or 

expenses which constitute Incremental Environmental O&M, Henderson 

Incremental Environmental O&M, or costs or expenses for Capital Assets or 

Station Two Improvements that were or are necessary to comply with any 

requirement of any Environmental Law or any environmental regulatory 

authority. 

.3. Indemnity Regarding SERC Audit. Following the Closing, W I E C  shall 

indemnify and hold harmless Big Rivers from and against any and all fines and/or civil 

penalties that may be imposed or assessed against Big Rivers by the SERC Reliability 

Corporation (“SERC”) in connection with an audit by SERC of  WKEC (to be conducted 

on or about November 2008) to the extent, but only to the extent, such fines and/or civil 

penalties resulted kom or arose out of any failure of WEC to comply with North 

American Electric Reliability Corporation (“NERC”) reliability standards applicable to 

the Leased Generators (but not Station Two) and required to be met by WICEC as a 

registered Generation Operator. In no event shall WIGC have any obligation to 

indemnify and hold harmless Big Rivers or have any other responsibility or liability 

whatsoever under or pursuant to this Section 3 in connection with or related to any NE.RC 

reliability standards which are required to be met by a registered entity other than a 

registered Generation Operator, including without limitation, W I E C  shall have no 
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obligation 01' responsibility for any NERC reliability standards which are required to be 

met by a Balancing Authority, Load-Serving Entity, Planning Authority, Resource 

Planner, Transmission Owner, Transmission Operator, Interchange Authority, 

Transmission Planner or Transmission Service Provider. 
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APPENDIX C 

EXHIBIT S TO TERMINATION AGREEMENT 

EXHIBIT S 

DEFINITIVE DOCUMENTS 

Termination Agreement 

Termination and Release 

E ON Guaranty 

Inventory Bill of Sale 

Personal Property Bill of Sale 

Assi,pnent and Assumption of Contracts 

Intercreditor Agreement 

Deed of Real Property (Central Lab parcel) 

Deed of Real Property (Hancock County parcel) 

Assi,pnent of Owned Intellectual Property 

License of Owned Intellectual Property 

Information Technology Support Services Agreement 

Assignment and Assumption of Permits 

Conveyance of Allowances 

Alcan Termination and Release 

Century Termination and Release 

Creditor Termination and Release 

Station Two Termination and Release 

Texas Gas Termination and Release 

Transmission Agreement 
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21. 

L-" 77 

23. 

24. 

25, 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

Generation Dispatch Support Services Agreement 

Assignment of Unemployment Reserve 

Any Contract Counterparty Consents or other agreed forms of Assigned Contract 
Counterparty acknowledgments, releases and discharges that may be entered into 
as contemplated in Section 5.2. 

The Assigned Contract Indemnity if any 

The letter agreement dated November 1, 2004, as amended, between Big Rivers 
and WKEC (as successor to WIG?), and the related guaranty of even date 
therewith, as amended, from EON to and in favor of Big Rivers. 

The letter agreement dated February 9, 2007, among Big Rivers, E.ON, Alcan 
Primary Products Corporation and Century Aluminum of Kentucky General 
Partnership, regarding the h d i n g  of certain consent fees. 

The letter agreement dated February 9, 2007, among Big Rivers, E.ON, Alcan 
Primary Products Corporation and Century Aluminum of Kentucky General 
Partnership, regarding the funding of certain transaction costs. 

The certificate of the Responsible Officer of Big Rivers contemplated in Section 
1 O.2(a), and the certificate of the Responsible Officer of Big Rivers contemplated 
in Section 10.2(c). 

The written aclcnowledgment regarding the Termination Payment contemplated in 
Section 10.2(z), and the written acknowledgment regarding the True-Up 
Payments contemplated in Section 10.2(aa). 

Tlie acknowledgment of Big Rivers contemplated in Section 10.2(hh) 

The release and discharge contemplated in Section 10.2(ii) unless sucb release 
and discharge is accomplished pursuant to the agreements referred to in items 17 
and 18 above. 

The certificate of the Responsible Officer of each of the W I E  Parties 
contemplated in Section 10.3(a), and the certificate of the Responsible Officer of 
the WICE Parties and E O N  contemplated in Section 10.3(c). 

The Confidentiality Agreement dated April 26, 2004, as amended, between or 
among certain of the Parties and/or E.ON. 

The written waiver of certain Member Cooperatives contemplated in Section 
3 -2( O),. 

All documents of conveyance, assignment and transfer as shall be required to 
transfer to Big Rivers at the Closing all of WICEC's rights, title and interests in 
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36. 

31. 

38. 

39. 

40. 

41. 

42. 

43 I 

44. 

45. 

46. 

and to all tow boats and other motorized vessels owned by WGC (but excluding 
the “Barges” (as defined in Section 15 of the Third Amendment to Transaction 
Termination Agreement)), including without limitation, any such documents as 
are required to be filed with the United States Coast Guard to effect that 
conveyance, assignment and transfer; 

The Closing Memorandum among Big Rivers, WIEC, LEM and E.ON to be 
entered into as of the Closing and to be dated as of the Unwind Closing Date, 
evidencing certain agreements of the Parties with respect to the Closing or certain 
transactions relating to the Closing; 

The letter agreement dated April 14, 2008, among the Parties, and relating to the 
capacity testing of the Generating Plants contemplated in Subsection 10.2(ee) of 
the Termination Agreement; 

The First Amendment to Transaction Termination Agreement dated November 1, 
2007, among the Parties, togetlier with the related letter agreement among the 
Parties dated December 4,2008; 

The Second Amendment to Transaction Termination Agreement among the 
Parties dated June 19,2008; 

The Third Amendment to Transaction Termination Agreement among the Parties 
dated October ,2008; 

The letter agreement dated April 17, 2008, among the Parties, setting the 
Scheduled Unwind Closing Date; 

The letter agreement among Big Rivers, Alcan Primay Products Corporation, 
Century, Aluminum of Kentucky General Partnership and LON, dated June 24, 
2008, relating to the buyout of Bank of America’s defeased lease position by Big 
Rivers; 

The letter agreement between Big Rivers and E.ON, dated June 24, 2008, relating 
to the buy-out of Bank of America’s defeased lease position by Big Rivers; 

The sublease to Big Rivers of the space leased by WIGC in the Soaper Building 
located in downtown Henderson, Kentucky; 

The letter agreement between Big Rivers and E.ON, dated September 26,2008, 
relating to the treatment of certain costs associated with the buy-out of Philip 
Morris Capital Corporation’s defeased lease position by Big Rivers; and 

Any and all amendments to any of the other agreements or instruments identified 
in this Exhibit S that have been or may hereafter be implemented by the written 
agreement of the parties to such agreements or instruments, 

* 3 ; * 1 : *  
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APPENDM D 

FORM OF AGREED ORDER 

COMMONWEALTH OF KENTUCKY 
ENERGY AND ENVIRONMENT CABINET 

DMSION FOR AIR QUALITY 
DMSION OF WATER 
FILE NO. DOW-33299 

IN RE: Western Icentucky Energy Cop. 
P.O. Box 1518 
Henderson, KY 42419 
K E I S  LD. #: 2109100003; AI#: 1640 
Activity #: APE 20080001; and 
IU’DES No.: KY0054836; AI #: 3319 
Activity #: 20040004 

AGREED ORDER 

WHEREAS, the parties to this Agreed Order, the Energy and Environment Cabinet 

(hereinafter “Cabinet”) and Western ICentucky Energy Corp. (hereinafter “WIGC“), state: 

STATEMENTS OF FACT 

1. The Cabinet is charged with the statutory duty of enforcing ICRS Chapter 224 and 

the regulations proniulgated pursuant thereto 

2 WKEC is a ICentucky corporation with a principal office located in Henderson, 

Kentucky WKEC leases and operates the following facilities that are the subject of this Agreed 

Order: (a) the Kenneth C. Coleman Station, which is an electric power plant located in 

Hawesville, Kentucky (hereinafter “Coleman Station”); and (b) the D B Wilson Station, which 

is an electric power plant located in Island, Kentucky (hereinafter “Wilson Station”) 
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Coleman Station 

3. WKEC, is the holder of Division for Air Quality Title V permit number V-02-003 

issued on October 24,2003, Source ID# 21-091-00003, for Coleman Station 

4 The Title V Permit for Coleman Station is set to expire on October 24, 2008 

Kentucky regulations, specifically 401 ICAR 52020 Section l2(4), required WXEC to submit an 

application to the Kentucky Division for Air Quality (hereinafter “1U)AQ) for renewal of this 

permit within six months of its expiration date. The IUIAQ received WIGC’s application to 

renew the Coleman Station permit on May 14, 2008, and it is presently undertaking a review of 

WKEC’s permit renewal application It is possible that a renewed Title V permit will not be 

issued before the current permit expires 

5 .  Pursuant to 401 KAR 52020 Section 12, the expiration of a source’s Title V 

permit will terminate its authority to operate unless the source submits a “timely and complete 

renewal application.” 

Wilson Station 

6 WKEC is the holder of ICentucIcy Pollutant Discharge Elimination System 

(“I(PDES”) permit number KY0054836 for Wilson Station, which the ICentucky Division of 

Water (“ICDOW) originally issued on February 26,2001 with an effective date of April 1,2001 

This permit was set to expire on October 31, 2004 The I a O W  notified WICEC of this fact in a 

lettei dated June 23, 2004 and explained that WIGC was to complete and return a renewal 

application to the ICDOW’s KPDE,S permit branch by July 15,2004 

7.  Pursuant to the KDOW’s June 23, 2004, letter, WKEC submitted a new IGDES 

permit application on July 14, 2004, although the I D O W  did not receive WICE.C’s application 

OHS Easf:1604874% 338 



until July 16, 2004. The ICDOW notified WICEC that its ICPDES application was complete in a 

letter dated September 14, 2004. As of the date of this A p e d  Order, the ICDOW has not issued 

a renewed IU’DES permit for Wilson Station. 

8. If a permittee submits a timely application for a renewed IVDES permit, it may 

discharge pursuant to the terms of the expired permit until the effective date of the renewed 

permit issued by the ICnOW. 401 KAR 5:060 Section 1(5)(c). 

Modification of the Wilson Station ICPDES Permit 

9 In a July 8, 2003 letter to the KDOW, WKEC requested a modification of its 

ICPDES permit for the Wilson Station to allow for the addition of four process water treatment 

basins to run along a fuel conveyor, which extends from the Green River to a fuel pile at the 

facility These basins collect storm water from the base of the conveyor and treat it by primary 

settling 

10. The ICnOW advised WICEC that it could operate the above-referenced water 

treatment basins provided that WKEC monitor the discharge for Total Suspended Solids 

(“TSS’), pH, oil and grease. Based on this representation, WKEC has operated the 

aforementioned storm water basins according to the limitations imposed by the KDOW. 

Operatinv Status and Permit Transfer 

11 I The Coleman Station and Wilson Station facilities discussed herein are of vital 

importance to serving the electrical power needs of residents and industry in Western ICentucky. 

12. A transfer of the various operating permits issued by the Cabinet for Coleman 

Station and Wilson Station to a new operator is currently under consideration by WKEC. It is 
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important to provide for certainty with respect to permit and regulatory operating authorizations 

for the Coleman Station and the Wilson Station to support the potential transfer of the above- 

referenced permits to new operators. 

13. This Agreed Order is intended to provide authorization for continued operation of 

the aforementioned facilities consistent with existing permit authorizations pending issuance of 

renewed permits based upon pending permit applications, and to resolve any potential claims that 

such operating authorizations would not exist without renewed or reissued permits. 

NOW THEREFORE, in the interest of settling all claims and controversies involving 

the matters described above, the parties hereby consent to the entry of this Agreed Order and 

agree as follows: 

14 In the event that the Title V permit for Coleman Station is not renewed in final 

form before the expiration of the facility’s current permit on October 24, 2008, WIEC, or any 

successor operator of Coleman Station, is authorized to operate in accordance with its present 

Title V permit for Coleman Station, KRS Chapter 224 and the regulations promulgated thereto, 

including, but not limited to 401 ICAR 52020, “Title V permits,” pending final action on the 

pending Title V permit application. The Cabinet agrees that for purposes of this matter, the Title 

V renewal application was complete and timely submitted 

15. With respect to tlie Wilson Station IQDES permit, as indicated in tlie ICDOW’s 

September 14, 2004 letter, the ICnOW considers WKEC’s application for a renewal of the 

ICPDES permit for Wilson Station to be complete In addition, the KDOW considers WKEC’s 

renewal application to be timely made pursuant to 401 I U R  5:060, which allows the KDOW 

discretion to accept ICPDES permit renewal applications within 180 days of the permit’s 
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expiration date. Thus, WKEC, or any successor operator of Wilson Station, may continue to 

operate Wilson Station according to its present KPDES permit pursuant to 401 KAR 5:060 

Section I (5)(c) until a renewed KPDES permit is issued and becomes effective. 

16. With respect to the conveyor belt storm water basins at Wilson Station, WKFC, 

or any successor operator at Wilson Station, may continue to operate these basins pending the 

issuance of a modified IQDES permit for the facility, as requested in WISEC's July 8, 2003 

letter to the KDOW, provided that it continues to monitor the discharge from the ponds for TSS, 

pH, oil and grease, and otherwise employs best management practices to reduce pollutants in the 

storm water discharge from said facilities 

MISCELLANEOUS PROVISIONS 

17. This Agreed Order addresses only the matters specifically described above. Other 

than those matters resolved by entry of this Agreed Order, nothing contaiiied lierein shall be 

construed to waive or to limit any remedy or cause of action by the Cabinet based on statutes or 

regulations under its jurisdiction and WKEC reserves its defenses thereto, The Cabinet expressly 

reserves its right at any time to issue administrative orders and to talte any other action it deems 

necessary that is not inconsistent with this Agreed Order, including the right to order all 

necessary remedial measures, assess penalties for violations, or recover all response costs 

incurred, and W C  reserves its defenses thereto. 

18. This Agreed Order shall not prevent tlie Cabinet fiom issuing, reissuing, 

renewing, modifying, revoking, suspending, denying, terminating, or reopening any permit to 

WlCEC or its successor. WICEC reserves hisiits defenses thereto, except that W E C  shall not 

use this Agreed Order as a defense 
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19. W I E C  waives its right to any hearing on the matters described herein. However, 

failure by WKEC to comply strictly with any or all of the terms of this Agreed Order shall be 

grounds for the Cabinet to seek enforcement of this Agreed Order in Franklin Circuit Court and 

to pursue any other appropriate administrative or judicial action under ICRS Chapters 224 and the 

regulations promulgated pursuant thereto. 

20 The Agreed Order may not be amended except by a written order of the Cabinet’s 

Secretary or his designee WIEC may request an amendment by writing the Director of 

Division of Water or the Director of the Division for Air Quality at 200 Fair Oaks Lane, 

Frankfort, Kentucky 40601 and stating the reasons for the request If granted, the amended 

Agreed Order shall not affect any provision of this Agreed Order unless expressly provided in 

the amended Agreed Order 

21. The Cabinet does not, by its consent to the entry of this ABeed Order, warrant or 

aver in any manner that WIEC’s complete compliance with this Agreed Order will result in 

compliance with the provisions of KRS Chapter 224 and the regulations promulgated puisuant 

thereto Notwithstanding the Cabinet’s review and approval of any plans formulated pursuant to 

this Agreed Order, W I E C  shall remain solely responsible for compliance with the terms of I(RS 

Chapter 224 and the regulations promulgated pursuant thereto, this Agreed Order and any permit 

and compliance schedule requirements 

22 W I E C  shall give notice of this Agreed Order to any purchaser, lessee or 

successor in interest prior to the transfer of operation of any part of the subject facilities 

occurring prior to termination of this Agreed Order, shall notify the Cabinet that such notice has 

been given, and shall follow all statutory and regulatory requirements for a transfer 
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23 This Agreed Order applies specifically and exclusively to the unique facilities 

referenced herein and is inapplicable to any other site or facility. 

24. This Agreed Order shall be of no force and effect unless and until it is entered by 

the Secretary or his designee as evidenced by his signature thereon. 

25. This Agreed Order shall terminate upon the issuance of the final renewed Title V 

permit for Coleman Station and the issuance of a renewed KPDES peimit for Wilson Station, 

except that the claims and controversies related to the matters described above shall remain 

resolved for enforcement purposes. 

AGREED TO BY: 

President 
Western Kentucky Energy Corp 

Date 
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APPROVAL RECOMMENDED BY: 

John S. L.yons, Director 
Division for Air Quality 

Sandy Gruzesky, Director 
Kentucky Division of Water 

John G. Horne, 11, General Counsel 
Environmental Protection Legal Division 

C. Michael Haines, General Counsel 
Office of General Counsel 

Date 

Date 

Date 

Date 
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FILE NO. DOW-3.3299 

ORDER 
Wherefore, the foregoing Agreed Order is entered as the final Order of the Energy and 

Environment Cabinet this the day of , ZOO-" 

ENERGY AND 
ENVIRONMENT CABINET 

LEONARD K. PETERS, SECRETARY 
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FILE NO. DOW-3.3299 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the 
foregoing AGREED ORDER was mailed, postage 
prepaid, to the following 
this the __ day of , -' 

lack Bender 
Greenebaum Doll & McDonald PLLC 
300 West Vine Street, Suite 1100 
Lexington, Kentucky 40507 

And mailed via messenger mail to: 

John S. L.yons, Director 
Division for Air Quality 
803 Schenkel Lane 
Frankfort, Kentucky 40601 

Sandy Gruzesly, Director 
Kentucky Division of WateI 
14 Reilly Road 
Frankfort, ICY 40601 

John G. Home, 11, General Counsel 
Environmental Protection Legal Division 
300 Fair Oaks Lane 
Frankfort, ICentucky 40601 

DOCKET COORDINATOR 
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APPENDIX F 

BARGES 

SEE ATTACHED 
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APPENDIX G 

Interior Stack Cleanup Specifications 

The interior wall of the brick liner shall be cleaned to expose the brick surface and mortar joints to 
allow visual inspection 

The brick-work shall be cleaned adequately to allow for visual detection of mortar joint degradation, 
cracks or spalling 

The brick-work shall be cleaned adequately to allow for visual detection and continuation of traclcing 
of cracks in brick to compare with previous baseline data attached to the Molter Corporation report 
performed in year 2000, as well as prior data coliected. 

The area of the breech duct penetration to the stack shall be cleaned to expose all brick, hardware and 
expansion joint fabric to allow for visual detection of defects such as missing hardware, cracks, or 
tears without destructive testing techniques. 

0 
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Schedule 8.2 

LEASED GENERATOR SO* ALLOWANCES 

Closing Year 
Month 

January, 2008 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 
January, 2009 
February 
March 
April 

SO2 Allowances 
5.069 
4,632 
1,349 
2,741 
2,747 
2,811 
4,839 
4,940 
2,594 
3,047 
2,957 
3,067 
4,198 
3,649 
2,658 
2,326 

The allowance amounts set forth above do not include SO? Allowances allotted to Station Two 
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Schedule 12.2(a)(vi) 

NON-INCREMENTAL CAPITAL EXPENDITURES 

Closing Year Month 

January, 2007 
February 
March 
April 

June 
July 
August 
September 
October 
November 
December 
,January, 2008 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 
January, 2009 
February 
March 
April 

May 

Non-Incremental 
Capital Expenditures (9;) 

49,000 
972,500 

4,015,100 
2,335,000 
6,038,000 
2,606,300 
1,560,300 
2,414,500 
1,047,500 
2,865,500 
1,152,500 

121.500 
156;OOO 
475,667 

6,334,500 
3,519,167 
5,240,500 
2,045,667 
3,593,000 
1,943,117 
1,942,300 
2,024,267 

281,500 
67,665 

923,500 
4,123,030 
5,411,435 
4,443,035 
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SECOND AMENDATORY AGREEMENT 

THIS SECOND AMENDATORY AGREEMENT (“Amend~~zetzt”), dated as of 
, 2008 (the “Anzendttzeizt Effective Date”), by and among (a) BIG RIWRS 

ELECTRIC CORPORATION, a Kentucky rural electric generation and transmission 
cooperative (“Big Rivers”), (b) LG&E ENERGY MARKETING INC., an Oklahoma 
corporation (“I,,!?W), and WESTERN KENTUCKY ENERGY COW., a Kentucky 
corporation (“KKEC’) and the successor by merger of (i)WKE Corp., a Kentucky 
corporation (“WB’”), and (ii) WKE Station Two Inc., a Kentucky corporation (“Statioioii 
Two Subsidiay”) (WKEC, together with LEM, the “E.ON Statiorz Two Purties”), and 
(c) the CITY OF HENDERSON, KENTUCKY (the “City of Herzderson”) and the CITY OF 
HENDERSON UTILITY COMMISSION, &/a HENDERSON MUNICIPAL POWER & 
LIGHT (the “City Utility Comirzission”) (collectively, the “Purties”) 

RECITALS: 

A. Prior to the effectiveness of the Plan of Reorganization (defined below), Big 
Rivers operated a two unit electric Generating Plant owned by the City of Henderson 
(“Station Two”), and purchased a certain portion of the output of such facility. 

€3. In accordance with the First Amended Plan of Reorganization in Big River’s 
banlmiptcy proceeding, as modified and restated on June 9, 1997 (as so modified, the ‘LPlaa 
of Reorgatzizatiotr”), Big Rivers, L.EM, Station Two Subsidiary and WKEC entered into a 
New Participation Agreement, dated April 6, 1998 (as amended, the ‘%rticipation 
Agreertzent”) and certain other documents. 

C. In accordance with the Participation Agreement, upon the closing of the 
transactions contemplated therein on July 15, 1998, Station Two Subsidiary assumed certain 
of Big Rivers’ operational responsibilities with respect to Station Two, and WKEC, LEM, 
Station Two Subsidiary, the City of Henderson, the City IJtility Commission, Big Rivers and 
E.ON U.S. LLC, the indirect parent company of WKEC and LEM and the successor to 
LG&E Energy Corp. (“E.ON”), executed and delivered certain agreements, including the 
“Station Two Agreement” (as hereinafter defined), creating (among other rights and 
responsibilities) certain interests in favor of one or more of the E.ON Station Two Parties 
with respect to Station Two, certain of the energy generated thereby, and the land on which 
Station Two is situated and to which it is adjacent. 

D. Prior to the date hereof, WKE and Station Two Subsidiary were merged with 
and into WKEC in accordance with Kentucky law, with WKEC being the surviving entity in 
that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 
of WKE and Station Two Subsidiary, respectively, including without limitation, their 
respective rights, debts, obligations and liabilities relating to Station Two. 



E, Big Rivers, the E.ON Station Two Parties and E.ON have concluded that it is 
in their respective best interests to terminate and release between and among them the 
property interests and contractual relationships between them created by the Participation 
Agreement, the Station Two Agreement and the other “Operative Documents” (as defined in 
the Participation Agreement), and have each executed and delivered a Transaction 
Termination Agreement dated as of March 26, 2007, as amended (the “Transaction 
Ternzination Agreermm?’), setting forth the terms and conditions upon which Big Rivers, the 
E O N  Station Two Parties and E.ON are willing to terminate and release such property 
interests and contractual relationships between them (collectively, the “Uiziuirzd 
Transactions”). 

F. In order to effect the Unwind Transaction among them with respect to Station 
Two, the E O N  Station Two Parties and Big Rivers have requested that the City of 
Henderson and the City Utility Commission agree to amend the Station Two Agreement by 
accelerating, to the Amendment Effective Date, the date on which the Station Two 
Agreement will expire in accordance with its terms, subject to such provisions of the Station 
Two Agreement which, by their express terms, survive the expiration of the Station Two 
Agreement. 

G. As an inducement for the City of Henderson and the City Utility Commission 
to agree to that amendment, WKEC has agreed to pay to the City Utility Commission an 
“E,xpiration Fee” as provided for in Section 2.1 of this Amendment. 

H. The City of Henderson and the City Utility Commission have decided that it is 
in their respective best interests to accommodate the IJnwind Transactions by entering into 
this Amendment with the other Parties, thereby amending the Station TWO Agreement to 
provide for its early expiration on and as of the Amendment Effective Date, upon the terms 
and subject to the conditions set forth in this Amendment, including without limitation, in 
exchange for WKEC’s payment to the City Utility Commission of the Expiration Fee 
contemplated in Section 2.1. 

NOW, TJZEREFORE, in consideration of the premises and the mutual covenants 
and agreements set forth below, and for other valuable consideration, the receipt of which is 
hereby acknowledged, the Parties each agree as follows, effective immediately: 

ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. As used in this Amendment, the “Station Two 
Agreeiaenf‘ shall mean the Agreement and Amendments to Agreement dated as of July 1.5, 
1998, as amended, among the City of Henderson, the City [Jtility Commission, Big Rivers, 
LEM and WKEC (for itself and as successor to WKE and Station Two Subsidiary), including 
without limitation, as amended by the Amendatory Agreement, dated as of April 1, 200.5, 
among the City of Henderson, the City Utility Commission, Big Rivers, WKEC (for itself 
and as successor to WKE and Station Two Subsidiary) and LE,M. Capitalized temis used in 



this Amendment (including the Recitals hereto) and  not otherwise defined herein shall have 
the meanings set forth in the Station Two Agreement. 

ARTICLE, 2 

EXPIRATION FEE; ESCROW FOR STATION TWO IMPROVEMENTS 

Section 2.1 Exuiration Fee. In consideration of the execution and delivery of this 
Amendment by the City of Henderson and the City Utility Conimission, and as a material 
inducement for such execution and delivery, WKEC has paid to the City Utility Commission, 
contemporaneous with the execution and delivery of this Amendment, the amount of 

.OO) in immediately available 
funds, the receipt of which is hereby aclcnowledged by the City Utility Commission (the 
“Expiration Fee ”). 

DOLLARS ($ 

Section 2.2 Escrow Funding. Contemporaneous with the execution and 
delivery of this Amendment, WKEC has deposited the amount of 
DOLL,ARS ($ 
(“Escrow Agent”) in accordance with that certain Escrow Agreement of even date herewith 
among the City of Henderson, the City Utility Commission, WXXC and Escrow Agent, 
which amount shall be available for use by the City of Henderson or the City Utility 
Commission for the purpose of funding its or their share of the costs of Station Two 
Improvements to he implemented following the date hereof pursuant to the Station Two 
Operating Agreement, upon the terns and subject to the conditions set forth in that Escrow 
Agreement. 

“00) in immediately available funds with 

ARTICLE 3 

AMENDMENTS TO STATION TWO AGREE,MENT 

Section 3.1 Amendment to Section 9.3. Section 9.,3 of the Station Two Agreement 
is hereby amended to be and read in its entirety as follows: 

“9.3 Term ofiissigtirnent. The term (the “Phase I1 Assi-aent 
Term”) of the assignment by Big Rivers to Station Two Subsidiary, its 
successors and permitted assigns, of certain rights and obligations under the 
Assigned Station Two Contracts, as Contemplated in Section 9.1 of this 
Agreement, shall commence on the Phase I1 Effective Date and shall end at 
and as of 

Section 3.2 

[Insert IJnwind Closing Date and Time].” 

Acknowledements. The Parties acknowledge and agree that, by virtue 
of the amendments effected pursuant to Section 3.1 above, and by virtue of Section 2 4  of the 
Station Two Agreement, the Station Two Agreement shall expire at and as of 

[Insert Unwind Closing Date and Time] (the “Expiration Dare”) for 
all purposes contemplated in the Station Two Agreement, in the G&A Allocation Agreement, 
in the New Reserves Agreement and in the Guaranty, in each case without notice or further 
action on the part of any Party, including without limitation, as contemplated in Section 

3 



10.16 ofthe Station Two Agreement for the purpose of effecting the automatic reversion and 
assignment to Big Rivers provided for therein. Consistent with the foregoing, the Expiration 
Date shall be deemed to be the “date of expiration” and the “expiration date” of the Station 
Two Agreement, and the “date the Station Two Agreement expires”, as those terms are used 
in the Station Two Agreement and in the G&A Allocation Agreement and the New Reserves 
Agreement. Notwithstanding the foregoing provisions of this Section 3.2, the Parties agree 
that the expiration ofthe Station Two Agreement as contemplated above shall not be deemed 
to affect those provisions of the Station Two Agreement, the G&A Allocation Agreement, 
the New Reserves Agreement and/or the Guaranty which, by their terms, are to continue in 
force and effect following the expiration of the Station Two Agreement. 

ARTICLE 4 

STATION TWO ERMINATED DOCUMENTS; MORTGAGE RELEASES 

Section 4.1 Termination. Effective immediately, and without notice or further 
action on the part of any Party, each of Big Rivers, the City of Henderson, the City Utility 
Commission and the E.ON Station Two Parties, for themselves and their respective 
successors, predecessors and assigns, and for all other persons or entities claiming by, 
through or under them, hereby collectively and irrevocably terminate, discharge and render 
null and void and of no further force or effect whatsoever each of the easements, agreements 
and other instruments and documents set forth or identified on Schedule 4.1 hereto 
(collectively, the “Station Two TenJlhfCd Docuttients”) to which such Parties are 
signatories or beneficiaries; provided. that the foregoing shall not be deemed to relieve any 
E.ON Station Two Party or Big Rivers, on the one hand, or the City of Henderson or the City 
Utility Commission, on the other hand, of or from any obligation(s) to the others resulting 
from or arising out of its breach or default under a Station Two Terminated Document 
occurring prior to the Expiration Date. 

Section 4.2 Filing of Releases and Termination Statements. On the Amendment 
Effective Date, and consistent with the last sentence of Subsection 10.11(a) of the Station 
Two Agreement, the relevant Parties agree to execute and deliver to the appropriate Party or 
Parties for purposes of recording or filing the same: (a) terminations of easements and rights 
of way in the forms attached hereto as Exhibits A-1 and &, @) a termination of Assi,ment 
of Easements in the form attached hereto as Exhibit A-3, (c) a Partial Termination and 
Release of Deed of Easement in the form attached hereto as Exhibit A-4, (d) a Partial Release 
of Grantors’ Rights to Rights and Easements in the form attached hereto as Exhibit A-5, and 
(e) all such other instruments of termination or discharge (in form reasonably satisfactory to 
the relevant Parties) as shall be required by or otherwise provided for in any Station Two 
Terminated Document, or as shall be reasonably requested by any Party, to evidence such 
termination and discharge or for the purpose of updating the real estate records of Henderson 
County, Kentucky, in respect of the terminations and discharges of the Station Two 
Terminated Documents as contemplated herein. 

Section 4.3 Releases of Morteaees and Security Ameements. Each of the E O N  
Station Two Parties and Big Rivers severally agrees with the City of Henderson and the City 
Utility Commission (a) to execute and deliver on the date hereof written releases of 
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mortgages and security agreements in form satisfactory to the E.ON Station Two Parties and 
Big Rivers (“Mortgage Releases”), sufficient to  terminate, release and discharge in their 
entirety (i) the Mortgage and Security Agreement, dated July 15, 1998, by Big Rivers in 
favor of LEM and WKEC (for itself and as successor to Station two Subsidiary and WKE), 
and (ii) the Mortgage and Security Agreement (LEM Mortgage), dated July 15, 1998, by Big 
Rivers in favor of LEM and WKEC (for itself and as successor to Station two Subsidiary and 
WKE), and (b) promptly following the execution and delivery of this Amendment, to file 
those Mortgage Releases, together with all terminations of security interests under Financing 
Statements (fiture filings) filed under the Kentucky Uniform Commercial Code in 
connection with the Mortgage and Security Agreements described above (or either of them), 
in Henderson County, Kentucky or in the office of the Secretary of State of the 
Commonwealth of ICentucky, as applicable, in order to terminate, release and discharge of 
record any mortgages, fixture filings or other security interests created by or in connection 
with the Mortgage and Security Agreements described above (or either of them). 

ARTICLE 5 

RELEASED STATION TWO DOCUMENTS 

Section 5.1 Released Station Two Documents. Schedule 5.1 attached hereto sets 
forth or identifies an agreement and certain easements to which Big Rivers, one or more of 
the E.ON Station Two Parties, the City of Henderson and/or the City Utility Commission 
(among other parties) are parties as of the date hereof (collectively, the “Released Station 
Two Documents”). 

Section 5.2 Release of E.ON Station Two Parties bv Citv of Henderson and City 
mtv Commission. In light of the Parties’ intentions that the Released Station Two 
Documents continue in force and effect following the Amendment Effective Date as between 
or among the City of Henderson, the City Utility Commission and Big Rivers (in certain 
cases among other parties), but that the E.ON Station Two Parties, on the one hand, and the 
City of Henderson and City Utility Commission, on the other hand, be relieved by the others 
from further obligation under those documents arising or accruing following the Amendment 
Effective Date, the E.ON Station Two Parties, the City of Henderson and the City Utility 
Commission agree with each others as follows: 

(a) effective immediately, and without notice or further action on the part 
of any Party, the City of Henderson and the City Utility Commission, for themselves 
and their respective successors, predecessors and assigns, and for all other persons or 
entities claiming by, through or under any of them, hereby fully, irrevocably and 
forever remise, release, acquit, waive and discharge each of LEM and WKEC, and 
their respective members, shareholders, directors, officers, employees, agents, 
representatives, advisors, successors, predecessors and assigns, and each of them, of 
and from any and all debts, obligations or liabilities of any nature whatsoever, 
whether in contract, in equity, in tort or otherwise, whether known or unknown, 
whether accrued or unaccrued, and whether fixed, contingent or otherwise 
(collectively, “Clainzs”), which the City of Henderson or the City Utility Commission 
ever had, now have, may now have or may hereafter have against LEM or WKEC, 
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resulting from, arising out of or in any manner relating to the Released Station Two 
Documents (or any of them); provided. that the foregoing provisions of this 
Subsection (a) shall not be deemed to remise, release, acquit, waive or discharge 
LEM or WKEC of or from any Claims resulting from or arising out of any breach or 
default on the part of LEM or WKEC under or pursuant to a Released Station Two 
Document occurring prior to the Expiration Date; and 

@) effective immediately, and without notice or further action on the part 
of any Party, LEM and WKEC, for themselves and their respective successors, 
predecessors and assigns, and for all other persons or entities claiming by, through or 
under any of them, hereby fully, irrevocably and forever remise, release, acquit, 
waive and discharge each of the City of Henderson and the City Utility Commission, 
and their respective directors, officers, employees, agents, representatives, advisors, 
successors, predecessors and assigns, and each of them, of and from any and all 
Claims which LEM or WKEC ever had, now have, may now have or may hereafter 
have against the City of Henderson or the City lJtility Commission, resulting from, 
arising out of or in any manner relating to the Released Station Two Document (or 
any of them); provided. that the foregoing provisions of this Subsection @) shall not 
be deemed to remise, release, acquit, waive or discharge the City of Henderson or the 
City Utility Commission of or from any Claims resulting from or arising out of any 
breach or default on the part of the City of Henderson or the City IJtility Commission 
under or pursuant to a Released Station Two Document occurring prior to the 
Expiration Date. 

ARTICLE 6 

REPRESENTATIONS AND WARRANTIES 

Section 6.1 Representations and Warranties of the E.ON Station Two Parties. 
Each of the E.ON Station Two Parties hereby severally represents and warrants to Big 
Rivers, the City of Henderson and the City Utility Commission that: 

(a) Oreanization and Existence. Each of the E.ON Station Two Parties is 
duly organized, validly existing and in good standing under the laws of the jurisdiction of its 
organization and W C  is duly qualified to transact business as a foreign corporation in any 
jurisdiction where the nature of its business and its activities require it to be so qualified. 
LEM is qualified to transact business as a foreign corporation in (i) any jurisdiction where 
the nature of its business and its activities require it to be so qualified and (ii) in the 
Commonwealth of Kentucky. 

(b) Execution. Delivery and Bindine Effect, This Amendment has been 
duly authorized, executed and delivered by each E.ON Station Two Party and, assuming the 
due authorization, execution and delivery hereof by Big Rivers, the City of Henderson and 
the City lJtility Commission, constitutes a legal, valid and binding obligation of each E.ON 
Station Two Party, enforceable against each such E..ON Station Two Party in accordance 
with its terms, except as enforceability may be limited by bankruptcy, insolvency, 
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reorganization, arrangement, moratorium or other laws relating to or affecting the rights of 
creditors generally and by general principles of equity. 

(c) No Violation. The execution and delivery of this Amendment by each 
EON Station Two Party, the consummation by  each E.ON Station Two Party of the 
transactions contemplated hereby, and the compliance by each EON Station Two Party with 
the terms and provisions hereof, do not and will not (i) contravene any Applicable Laws or 
its organizational documents or by-laws, or (2) contravene the provisions of, or constitute a 
default (or an event which, with notice or the passage of time, or both, would constitute a 
default) by it under, any indenture, mortgage or other material contract, agreement or 
instrument to which any E.ON Station Two Party is a party or by which any E.ON Station 
Two Party, or its property, is bound, or result in the creation of any lien on the property of 
any E.ON Station Two Party. 

( 4  No Required Consents. All consents, approvals, resolutions, 
authorizations, actions or orders, including those which must be obtained ftom any 
Governmental Entities, required for the authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Amendment by any E.ON Station 
Two Party have been obtained prior to the date hereof. 

Section 6.2 Reoresentations and Warranties of Bie Rivers. Big Rivers hereby 
represents and warrants to each of the E..ON Station Two Parties, the City of Henderson and 
the City Utility Commission that: 

(4 Oreanization and Existence. Big Rivers is a rural electric cooperative 
duly organized, validly existing, and in good standing under the laws of the Commonwealth 
of Kentucky, and is duly licensed or qualified and in good standing in eachjurisdiction where 
the nature of its business and its activities requires it to be so qualified. 

(b) Authorization, Execution. Bindine Effect. This Amendment has been 
duly authorized, executed and delivered by all necessary cooperative action by Big Rivers 
and, assuming the due authorization, execution and delivery hereof by each E.ON Station 
Two Party, the City of Henderson and the City TJtility Commission, constitutes the legal, 
valid and binding obligation of Big Rivers, enforceable against Big Rivers in accordance 
with its terms, except as enforceability may be limited by bankruptcy, insolvency, 
reorganization, arrangement, moratorium or other laws relating to or affecting the rights of 
creditors generally and by general principles of equity. 

(c) No Violation. The execution, delivery and performance by Big Rivers 
of this Amendment, the consummation by Big Rivers of the transactions contemplated 
hereby, and the compliance by Big Rivers with the terms and provisions hereof, do not and 
will not (i) contravene any Applicable L,aws or Big Rivers’ Articles of Incorporation or By- 
Laws, or (ii) contravene the provisions of, or constitute a default (or an event which, with 
notice or the passage of time, or both, would constitute a default) by it under, any indenture, 
mortgage or other material contract, agreement or instrument to which Big Rivers is a party 
or by which Big Rivers, or its property, is bound, or result in the creation of any lien on the 
property of Big Rivers. 



(4 No Required Consents. All consents, approvals, resolutions, 
authorizations, actions or orders, including, those which must be obtained from any 
Governmental Entities, required for the authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Amendment by Big Rivers have 
been obtained prior to the date hereof. 

Section 6.3 Reuresentations and Warranties of the City of Henderson and the City 
Utility Commission. The City of Henderson and the City Utility Commission hereby 
severally represent and warrant to each of the E.ON Station Two Parties and Big Rivers that: 

(4 Organization and Existence. The City of Henderson is a municipal 
corporation and city of the second class duly organized and existing under the laws of the 
Commonwealth of Kentucky. The City Utility Commission is a public body politic and 
corporate duly organized and existing under ICentucky Revised Statutes 8 96.510 and related 
statutes. 

co) Authorization. Execution. Binding Effect. This Amendment has been 
duly authorized, executed and delivered by the City of Henderson and the City Utility 
Commission, and, assuming the due authorization, execution and delivery hereof by each 
E,ON Station Two Party and Big Rivers, constitutes the legal, valid and binding obligation of 
the City of Henderson and the City Utility Commission, enforceable against the City of 
Henderson and the City Utility Commission in accordance with its terms, except as 
enforceability may be limited by bankruptcy, insolvency, reorganization, mangement, 
moratorium or other laws relating to or affecting the rights of creditors generally and by 
general principles of equity. 

(C) No Violation. The execution, deliverj and performance by the City of 
Henderson and the City Utility Commission of this Amendment, the consummation by the 
City of Henderson and the City Utility Commission of the transactions contemplated hereby, 
and the compliance by the City of Henderson and the City Utility Commission with the terms 
and provisions hereof, do not and will not (i) contravene any Applicable Laws, or (ii) 
contravene the provisions of, or constitute a default (or an event which, with notice or the 
passage of time, or both, would constitute a default) by it under, any indenture, mortgage or 
other material contract, agreement or instrument to which the City of Henderson or the City 
Utility Commission is a party or by which the City of Henderson or' the City Utility 
Commission, or its property, is bound, or result in the creation of any lien on the property of 
the City of Henderson or the City Utility Commission. 

(4 No Required Consents. All consents, approvals, resolutions, 
authorizations, actions or orders, including, those which must be obtained kom any 
Governmental Entities, required for the authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Amendment by the City of 
Henderson and the City Utility Commission have been obtained prior to the date hereof. 



ART1CL.E 7 

SO2 ALLOWANCES AND NOx ALLOWANCES 

Section 7.1 Allowances under Station Two Contracts. Big Rivers agrees with the 
City of Henderson and the City Utility Commission that, notwithstanding anyhng contained 
in this Station Two Termination and Release to the contrary, following the date hereof (a) the 
City of Henderson and the City Utility Commission shall receive the Station Two SO2 
allowances and Station Two NOx allowances to which the City of Henderson and the City 
Utility Commission are entitled as provided for in the Station Two Contracts, and (b) in the 
case of any such allowances accruing or arising with respect to periods prior to the date 
hereof which are to be allocated in accordance with the Station Two Contracts subsequent to 
the date hereof, the City of Henderson and the City Utility Commission shall receive such 
allowances to which they shall be entitled upon allocation thereof following the date hereof 
in accordance with the Station Two Contracts. 

ARTICL,E E! 

TAX MATTERS 

Section 8.1 Tax Acknowledments and Commitments. Big Rivers and the E.ON 
Station Two Parties agree with the City of Henderson and the City Utility Commission that, 
in the event any of the transfers or assignments by WKEC to Big Rivers, effected or to be 
effected pursuant to the Transaction Termination Agreement (or one or more other 
“Definitive Documents” referred to in the Transaction Termination Agreement), of 
inventory, personal property, agreements, permits, SO2 allowances or NOx allowances 
relating to Station Two or to the Joint Use Facilities shall result in the assessment or 
imposition of any sales or use taxes by any taxing authority, those sales or use taxes shall not 
be allocated by Big Rivers or the E.ON Station Two Parties to Station Two as operating or 
maintenance costs or expenses (or other expenses) recoverable by them under the Station 
Two Operating Agreement. In addition, the City of Henderson and the City Utility 
Commission, on the one hand, and Big Rivers, on the other hand, agree that, as between 
them, the apportionment of property taxes (or responsibility for the same) between the E O N  
Station Two Parties and Big Rivers, and the allocation of responsibility for unemployment 
taxes and workers’ compensation premiums between the E.ON Station Two Parties and Big 
Rivers, in each case pursuant to the Transaction Termination Agreement (or any other 
Definitive Document), shall not relieve Big Rivers from responsibility for the payment or 
discharge following the date hereof of property taxes, unemployment taxes and workers’ 
compensation premiums to the extent and in the manner contemplated in the Station Two 
Contracts (but subject to the provisions of the Station Two C.ontracts). Nothing contained in 
this Section 8.1 shall amend, modifL or supplement the agreements as between Big Rivers 
and the E.ON Station Two Parties with respect to sales and use taxes, property taxes, 
unemployment taxes and workers’ compensation premiums set forth in the Transaction 
Termination Agreement or the other Definitive Documents. 
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ARTICLE 9 

MISCELLANEOUS 

Section 9.1 Successors and Assims. This Amendment shall be binding upon, and 
shall inure to the benefit of and be enforceable by, the Parties named herein and their 
respective members, shareholders, directors, officers, employees, agents, representatives, 
advisors, successors, predecessors and permitted assigns, and all other persons or entities 
claiming by, through or under any of them. 

Section 9.2 Governing Law. THIS AMENDMENT SHALL BE GOVERNED BY 
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE 
COMMONWEALTH OF KENTUCKY. 

Section 9.3 Waivers. No waiver of any of the provisions of this Amendment shall 
be deemed to or shall constitute a continuing waiver or a waiver of any other provision 
hereof (whether or not similar). No delay on the part of any Party in exercising any right, 
power or privilege hereunder shall operate as a waiver thereof. 

Section 9.3 Further Assurances. Each Party hereby agrees, from and after the date 
hereof, and upon the reasonable request of any other Party, to do, execute, acknowledge and 
deliver any and all such other actions, instruments and documents as shall be necessary or 
appropriate in order to give full force and effect to this Amendment and to the transactions 
contemplated herein. 

IN WITNESS W R E O F ,  the Parties have caused this Amendment to be duly 
executed by their respective authorized officers as of the day and year first above written. 

[Signatures appear on the following page.] 
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BIG RIVERS ELECTRIC CORPORATION 

Name: 
Title: 

LG&E ENERGY MARKETIIVG INC. 

Name: 
Title: 

WESTERN KENTUCKY ENERGY C O W .  

BY: 
Name: 
Title: 

CITY OF HENDERSON, KENTUCKY 

Name: 
Title: 

CITY OF HENDERSON UTILITY 
COMMISSION, D/B/A, HENDERSON 
MUNICIPAL POWER & LIGHT 

Name: 
Title: 

FOR VALUABLE CONSIDERATION, the receipt of which is hereby 
acknowledged, the undezsigned, E.ON IJ S LLC, a ICentucky limited liability company and 
the successor in interest of LG&E Energy Coip. (‘EON”), in its capacity as the guarantor 
under that certain Guarantee Agreement [Station Two Obligations] dated as of July 15, 1998, 
among LON,  the City of Henderson, Kentucky, and the City of Henderson Utility 
Commission, hereby consents to the amendments to the Station Two Agreement effected 
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pursuant to the foregoing Second Amendatory Agreement. 

,2008 WITNESS the signature of the undersigned as of the - day of 

E.ON U.S., LLC 

BY: 
Name: 
Title: 
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EXECIBIT A-1 

TERMINATION OF CITY EASEMENT 

TERMINATION AND RELEASE, OF DEED OF EASEMENT 

On July 15, 1998, the CITY OF HENDERSON, KENTUCKY, a municipal 
corporation, and the CITY OF HENDERSON UTILITY COMMISSION, a body politic and 
corporate (hereinafter collectively referred to as “Henderson”) granted to WKE STATION 
TWO, INC., formerly known as LG&E Station Two, Inc., a Kentucky corporation, LG&E 
ENERGY IvURKETJNG, INC., an Oklahoma corporation, and WESTERN KENTUCKY 
ENERGY COW., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Henderson’s property for the 
purpose of enabling the LG&E Parties to perform and fulfill their respective obligations 
under certain agreements relating to the operation and maintenance of Henderson’s Station 
Two Power Plant, all in accordance with the rights, privileges, reservations, exceptions and 
limitations recited therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Henderson’s Station 
Two Power Plant, and will thereupon cease to use the easement and right-of-way granted to 
them by Henderson by the terms of the Deed of Easement and Right-of-way dated July 15, 
1998, of record in Miscellaneous book 6 ,  at page 373, in the Henderson County Clerk’s 
Office, Henderson County, Kentucky (the “Deed of Easement”); and 

WHXREAS, prior to the date hereof, WKE Station Two, Inc., formerly known as 
LG&E Station Two, Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WK!? Station Two, Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two, Inc. in the Deed of Easement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing, Inc. and Western Kentucky Energy COT. (for itself and as successor by merger 
of \;vKE Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said City of Henderson, Kentucky and City of Henderson 
Utility Commission, their respective successors and assigns, any and all right, title and 
interest in and to the property conveyed by said Deed of Easement, and all and any other 
interest the said LG&E Energy Marketing, Inc. and Western Kentucky Energy Corp., their 
respective successors and assigns, may have in and to the said property of City of Henderson, 
ICentucky and City of Henderson Utility Commission conveyed by said Deed of Easement. 

IN TESTIMONY WHEREOF, tbe said parties to this Termination and Release 
o fneed  of Easement have hereunto executed this document by their respective duly 

1.3 



authorized representatives to be effective the ___ day of ,2008. 

LG&E ENERGY MARKETING. INC 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW. 

By: 

Title: 

CITY OF HENDERSON, KENTUCKY 

Title: 

CITY OF HENDERSON UTILITY 
COMMISSION 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON 1 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E Energy Marketing, Inc., an before me this - day of 

Oldahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF .JEFFERSON ) 
) SS: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 3008, by Western Kentucky Energy Corp., a before me this _I day of 

Kentucky corporation, for and on behalf of said corporation 

My commission expires: 

Notary Public 

(SEAL) 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON 1 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson, Kentucky, a before me this ___ day of 

municipal corporation, for and on behalf of said municipal corporation. 

My commission expires: 

Notary Public 

COMMONWEALTH OF IENTUCKY ) 
) ss: 

COUNTY OF HEN!3ERSON ) 

The foregoing Termination and Release of Deed of Easement was aclcnowledged 
, 2008, by City of Henderson Utility before me this ____ day of 

Commission, a ICentucky municipal commission, for and on behalf of said commission. 

My commission expires: 

Notary Public 

(SEAL) 

This Instrument Was Prepared By: 

16 



EXEIIBIT A-2 

TERMINATION OF BIG RNERS EASEMXNT 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural 
electric cooperative (hereinafter referred to as “Big Rivers”) granted to WIG3 STATION 
TWO INC., formerly known as LG&E Station Two Inc., a Kentucky corporation, LG&E 
ENERGY MARKETING INC, an Oklahoma corporation, and WESTERN KENTIJCKY 
ENERGY COW., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Big Rivers’ property for the 
purpose of enabling the LG&E P‘uties to perform and fulfill their respective obligations 
under certain agreements relating to the operation and maintenance of Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, all in 
accordance with the rights, privileges, reservations, exceptions and limitations recited 
therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Big Rivers Green 
Station and Reid Station Power Plants and Nendmson’s Station Two Power Plant, and will 
thereupon cease to use the easement and right-of-way granted to them by Big Rivers by the 
terms of the Deed of Easement and Right-ofLWay dated July 15, 1998, of record in 
Miscellaneous Book 6, at page 378, in the Henderson County Clerk’s Office, Henderson 
County, Kentucky (the “Deed of Easement”); and 

WHEREAS, prior to the date hereof, WKE Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc. in the Deed of Easement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E b E T g y  
Marketing Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger of 
WKE Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said Big Rivers Electric Corporation, its successors and 
assigns, any and all right, title and interest in and to the property conveyed by said Deed of 
Easement, and all and any other interest the said LG&E Energy Marketing Inc. and Western 
Kentucky Energy Corp., their respective successors and assigns, may have in the said 
property of Big Rivers conveyed by said Deed of Easement. 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release of 
Deed of Easement have hereunto executed this document by their respective duly authorized 
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representatives to be effective on the __ day of ,2008. 

LG&E ENERGY MARKETING INC 

Title: 

WESTERN IENWCKY ENERGY CORP. 

By: 

Title: 

BIG RIVERS ELECTRIC CORPORATION 

Title: 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E Energy Marketing Inc., an before me this - day of 

Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTIJCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
,2008, by Western Kentucky Energy Corp., a before me this ~ day of 

Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 
(SEAL) 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was aclcnowledged 
, 2008, by Big Rivers Electric Corporation, a before me this I__ day of 

Kentucky rural electric cooperative, for and on behalf of said cooperative. 

My commission expires: 

Notary Public 
(SE.AL) 
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This Instrument Was Prepared By: 
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EXHIBIT A-3 

TERMINATION OF ASSIGNMENT OF EASEMENTS 

TERMINATION AND RELEASE OF ASSIGNMENT OF EASEMENTS 

By ASSIGNMENT OF EASEMENTS entered into on April 30,2006 by and among 
WKE STATION TWO INC., a Kentucky corporation, LG&E ENERGY MARKETING 
INC., an Oklahoma corporation (hereinafter referred to as “Assignors”) and WESTERN 
KENTUCKY ENERGY COW., a Kentucky corporation (hereinafter referred to as 
“Assignee”), which Assignment of Easements is of record in Miscellaneous Book 8, 
beginning at page 902 in the Office of the Henderson County Court Clerk, Henderson 
County, Kentucky, Assignors assigned to Assignee (1) a Deed of Easement and Right-of- 
Way by and among the City of Henderson, Kentucky, and the City of Henderson Utility 
Commission, as Grantors, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6, beginning at page 373 i n  the Office of the Henderson County Court 
Clerk, and (2) a Deed of Easement and Right-of-way by and among Big Rivers Electric 
Corporation, as Grantor, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6, beginning at page 378 in  the Office of the Henderson County Court 
Clerk, Henderson County, Kentucky (collectively, the “Deeds of Easement”), and 

WHEREAS, the purposes for which such Deeds of Easements were granted, and 
thereafter assigned to Assignee, have terminated as of the effective date of this Termination 
and Release of Assignment of Easements. It is the desire of the Assignors and Assignee to 
return said Deeds of Easement to the original Grantors, free and clear of all claims of the 
Assignors and the Assignee herein, and 

WHEREAS, prior to the date hereof, WKE Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Cop.  in accordance with Kentucky law, with Western Kentucky Energy 
Cop. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc. in the Deeds of Easement herein referred to. 

NOW, TFIEREFORE, the Assignors and the Assignee do hereby bargain, sell and 
convey, and do by these presents release, remise and quit-claim unto the said City of 
Henderson and City of Henderson Utility Commission, their respective successors and 
assigns, any and all right, title and interest in and to the easement and right-of-way referred to 
in that certain Deed of Easement and Right-of-way dated July 15, 1998 and of record in 
Miscellaneous Book 6, beginning at page 373 in the Office of the Henderson County Court 
Clerk, and do by these presents release, remise and quit-claim unto the said Big Rivers 
Electric Corporation its successors and assigns, any and all right, title and interest in and to 
the easement and right-of-way referred to in that certain Deed of Easement and Right-of- 
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Way dated July 15, 1998 and of record in Miscellaneous Book 6, beginning at page 378 in 
the Office of the Henderson County Court Clerk, Henderson County, Kentucky. 

IN WITNESS WHEREOF, the Assignors and the Assignee have caused this 
instrument to be executed by their respective duly authorized representatives to be effective 
asofthe- day of ,2008. 

LG&E ENERGY MARKETING INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW. 

By: 

Title: 
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COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 
) ss: 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by LG&E Energy acknowledged before me this I___ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by Western Kentucky acknowledged before me this ___ day of 

Energy Cop., a Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

This Instrument Was Prepared By: 
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EXISIBITA 

PARTIAL TERMINATION AND RELEASE 

PARTIAL TERMINATION AND RELEASE OF 
DEED OF EASEMENT 

On August 12, 2003 the City of Henderson, Kentucky and the City of Henderson 
Utility Commission (collectively, “Grantors”) granted unto WKE Station Two Inc., LG&E 
Energy Marketing Inc., Western Kentucky Energy Corp., WKE Corp. and Big Rivers 
Electric Corporation a non-exclusive, irrevocable easement for access to, and ingress and 
egress over, Grantors’ property for the construction, operation, maintenance and removal of 
an 8 inch diameter high pressure natural gas line and related valves, fittings and ancillary 
facilities, all as more particularly described in the Deed of Easement which is of record in 
Deed Book 527, at page 421, in the office of the Henderson County Court Clerk (the “Deed 
of Easement”). 

By the terms of paragraph 7 of said Deed of Easement it is provided that the rights 
and privileges of WKE Station Two Inc., LG&E Energy Marketing Inc., Western Kentucky 
Energy Corp. and WKE Corp., their successors and assigns, will terminate at such time as 
they shall cease to operate and maintain Big Rivers Electric Corporation’s Reid Station and 
Big Rivers Electric Corporation’s combustion turbine generating unit, both located in 
Henderson County, Kentucky. 

Prior to the date hereof, WKE Station Two Inc. and WKE Corp. were merged with 
and into Western Kentucky Energy Corp. in accordance with Kentucky law, with Western 
Kentucky Energy Corp. being the surviving entity in that merger succeeding to all of the 
assets, properties, rights, debts, obligations and liabilities of WKE Station Two Inc. and 
WKE Corp. At the same time LG&E Energy Marketing Inc. assigned all of its rights and 
interests in the Deed of Easement to Western Kentucky Energy Corp. 

Prior to the execution of this Partial Termination and Release of Deed of Easement, 
Western Kentucky Energy Corp. ceased to operate and maintain Big Rivers Electric 
Corporation’s Reid Station and Big Rivers Electric Corporation’s combustion turbine 
generating unit, whereby all rights and interests granted to them pursuant to the terms and 
provisions of this Deed of Easement terminated in their entirety. 

NOW THEREFORE pursuant to the requirements of paragraph 7 of said Deed of 
Easement, WKE Station Two Inc. and WKE COP. acting by and through Western Kentucky 
Energy Corp., LG&E Energy Marketing Inc. and Western Kentucky Energy Corp. hereby 
permanently and irrevocably release and discharge all rights and interests created by the 
terms and provisions of the said Deed of Easement, upon which termination they shall have 
no further easement rights or rights of ingress or egress over or with respect to the Grantors’ 
property under said Deed of Easement, and shall be deemed to be fully and forever remised, 
released and discharged by Grantors and Big Rivers Electric Corporation of and &om any 
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and all obligations, liabilities, rights and privileges arising under or pursuant ta such Deed of 
Easement. 

IN WITNESS WHEREOF the said Western Kentucky Energy Corp., acting for 
itself and WKE Station Two Inc. and WKE Corp., and LG&E Energy Marketing Inc. hereby 
execute this Partial Termination and Release of Deed of Easement this __I day of 

,2008. 

LG&E ENERGY MARKETJNG INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW., 
acting for itself and for 
WKE Station Two Inc. and WKE Corp. 

By: 

Title: 
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COMMONWJ2ALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was 
,2008, by LG&E Energy acknowledged before me this __ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

Notary Public 

My commission expires: 
SEAL 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON 1 
The foregoing Partial Termination and Release of Deed of Easement was 

acknowledged before me this - day of , 2008, by Western 
Kentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation, 
acting also for WKE Station Two Inc. and WKE Corp. 

Notary Public 

My commission expires: 

SEAL 

This instrument prepared by: 
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EXHIBIT A-5 

- PARTIAL RELEASE 

PARTIAL RELEASE OF GRANTORS’ RIGHTS 
TO RIGHTS AND EASEMENTS 

Effective on April 1, 2005, Big Rivers Electric Corporation and Westem Kentucky 
Energy Cop.  granted and conveyed to the City of Henderson, Kentucky and the City of 
Henderson Utility Commission certain rights of access, easements of location and use, and 
easements of ingress and egress across lands owned by Big Rivers Electric Corporation, and 
leased to Western Kentucky Energy Corp., located in Henderson County, Kentucky, for use 
in connection with the City’s Station Two Power Plant and the construction and addition 
thereto of selective catalytic recovery systems, such Grant of Rights and Easements being of 
record in Deed Book 548, at page 169, in the office of the Henderson County Court Clerk. 
Big Rivers Electric Corporation and Western Kentucky Energy Corp. reserved unto 
themselves certain rights and privileges in connection with said Grant of Rights and 
Easements. 

Western Kentucky Energy Corp. has, prior to the execution of this Partial Release of 
Grantors’ Rights to Rights and Easements, terminated its lease of certain of Big Rivers 
Electric Corporation’s property and improvements thereon, and by these presents terminates 
its rights and privileges reserved in its Grant of Rights and Easements to the City of 
Henderson, Kentucky and the City of Henderson IJtility Commission under terms and 
provisions of the said Grant of Rights and Easements. 

NOW THEREFORE, Western Kentucky Energy Corp., a Kentucky corporation, 
acting for itself and its successors and assigns, does hereby release and forever discharge all 
of its rights and interests reserved by it under the terms and provisions of the said Grant of 
Rights and Easements dated April 1, 2005, having terminated its lease of certain of Big 
Rivers Electric Corporation’s property and improvements thereon upon which said rights and 
easements were granted to the City of Henderson, Kentucky and the City of Henderson 
Utility Commission. 

WITNESS the signature of the undersigned duly authorized representative of 
Western Kentucky Energy Corp. this - day of , 2008. 

WESTERN KENTUCKY EmRGY COW. 

Title: 
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COMMONWEALTH OF K!ZNTUCKY ) 

COUNTY OF JEFFERSON 1 
) ss: 

The foregoing Partial Release of Grantors' Rights to Rights and Easements was 
, 2008, by Westem acknowledged before me this - day of 

Kentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation. 

SEAL 

Notary Public 

My commission expires: 

This instrument prepared by: 
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SCIEDULE 4.1 

STATION TWO TEFMLNATED DOCUMENTS 

1. Deed of Easement and Right-of-way, dated July 15, 1998, between Big 
Rivers, as grantor, and Station Two Subsidiary, LEM and WKEC, as grantees; 

2. Deed of Easement and Right-of-way, dated July 15, 1998, between the City 
of Henderson, the City Utility Commission, as grantors, and Station Two Subsidiary, LEM 
and WKEC, as grantees; 

Subsidiary and LEM, as assignors, and WKEC, as assignee; 
3. Assignment of Easements, dated April 30, 2006, among Station Two 

4. Acknowledgement and Consent, dated July 15, 1998, among the City of 
Henderson, the City Utility Commission and LEM; 

5. [Supplementary Agreement on SO2 Emission Allowances, dated 
January 18, 2002, between the City Utility Commission and WKEC (including as 
successor by merger of Station Two Subsidiary)] DOTE: This document could be 
moved to Schedule 5.1 (as a “Released Station Two Document”) before the unwind 
closing, should Big Rivers and the City choose to retain it in effect between them.]; 

6. Excess Power Agreement (letter agreement) dated July 23, 1999, between 
LEM and the City Utility Commission; and 

7. Designated Representative/Altmate Designated Representative Appointment 
Agreement, dated August 27, 2002, among the City of Henderson, the City Utility 
Commission, Big Rivers, Station Two Subsidiary, Cnegory Black and Ralph Bowling. 
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SCHEDULE 5.1 

RELEASED STATION TWO DOCUMENTS 

1. Designated Representative Appointment Agreement, dated September 24, 
2007, among the City of Henderson, the City Utility Commission, Big Rivers, WKEC, 
Gregory Black and Ralph Bowling; 

2. Grant of Rights and Easements, dated as of April 1,2005, among the City of 
Henderson, the City Utility Commission, Big Rivers and WKEC; 

3. Deed of Easement, dated August 12, 2003, but with retroactive effect to June 
1, 1999, among the City of Henderson, the City IJtility Commission, Big Rivers, WKEC, 
LEM, Station Two Subsidiary and WKE, relating to the Reid Station gas line; 

LOU 2431171-5 
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STATION TWO TERMINATION A N D  RELEASE AGREEMENT 

THIS STATION TWO TERMINATION AND RELEASE AGREEMENT (the 

“Station Tho Termination and Release”), dated as of [ 1, 2008, by and among 

(a) BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural electric generation and 

transmission cooperative (“Big Rivers”), (b) E O N  US. LLC (“E.ORp’), a Kentucky limited 

liability company M a  LG&E Energy LLC, and the successor to LG&E Energy Corp., a 

Kentucky corporation (“LEG”‘), (c) LG&E ENERGY MARKETING INC., an Oklahoma 

corporation (“LEW), and (d) WESTERN KENTUCKY ENERGY COW., a Kentucky 

corporation (“W“) and the successor by merger with (i)WKE Corp., a Kentucky 

corporation (“WgDfi), and (ii) WXE Station Two Inc., a Kentucky corporation (“Station 

Two Subsidiary”) (WKEC, together with E.ON and LEM, the “E.ON Station Two Parties”) 

(collectively, the “Parties”). 

RECITALS: 

A, Prior to the effectiveness of the Plan of Reorganization (defined below), Big 

Rivers operated Station Two and the Joint IJse Facilities, and purchased a certain portion of 

the output of Station Two. 

B. In accordance with the First Amended Plan of Reorganization in Big River’s 

bankruptcy proceeding, as modified and restated on June 9, 1997 (as so modified, the “PIan 

ofReorganization”), Big Rivers, LEM, Station Two Subsidiary and WKEC entered into a 

New Participation Agreement, dated April 6, 1998 (as amended, the “Partkipalios 

Agreenierit”) and certain other documents. 

C. In accordance with the Participation Agreement, Station Two Subsidiary 

assumed certain of Big Rivers’ operational responsibilities with respect to Station Two and 

the Joint Use Facilities, and LEC, WKEC, LEM, Station Two Subsidiary, the City of 

Henderson, Kentucky (the “City ofhleridersori”) the City of Henderson IJtility Commission 

d/b/a Henderson Municipal Power & Light (the “City Utility Cottimission ”) and Big Rivers 

executed and delivered certain agreements, including the Station Two Agreement, and 



created certain interests in favor of, and certain obligations assumed by, one or more of the 

E.ON Station Two Parties with respect to Station Two, the Joint Use Facilities and the 

Station Two Site. 

D. Big Rivers and the E.ON Station Two Parties have concluded that it is in their 

mutual best interests to terminate and release the property interests and contractual 

relationships created by the Participation Agreement, the Station Two Agreement and the 

other operative documents, and have executed and delivered a Transaction Termination 

Agreement, dated as of March 26, 2007, as amended (the “Trunsuction Termination 

Agreement”), setting forth the terms and conditions upon which Big Rivers and the E.ON 

Station Two Parties are willing to terminate and release such property interests and 

contractual relationships. 

E. Contemporaneous with the execution and delivery of this Station Two 

Termination and Release, WKEC, LEM, Big Rivers, the City of Henderson and the City 

Utility Commission executed and delivered a Second Amendatory Agreement of even date 

herewith, pursuant to which (among other transactions) those parties amended the Station 

Two Agreement so that the same expired on the date hereof, and WKE paid to the City 

Utility Commission a certain “Expiration Fee” as an inducement for the City of Henderson 

and the City Utility Commission to enter into that Second Amendatory Agreement (the 

“Second Aniendatory Agreenwnt”). 

F. Contemporaneous with the execution and delivery of this Station Two 

Termination and Release, the City of Henderson, the City Utility Commission and Big Rivers 

executed and delivered an Amendment to the Station Two Power Sales Contract. 

G. Prior to the date hereof, WKE and Station Two Subsidiary were merged with 

and into WKEC in accordance with Kentucky law, with WKEC being the surviving entity in 

that merger succeeding to all of the assets, properties, rights, debts, obligations and liabilities 

of WKE and Station Two Subsidiary, respectively. 

H. Also prior to the date hereof, LEM assigned and transferred to WKEC, among 

other agreements and rights, all rights, title and interests of LEM under or pursuant to the 

Station Two Agreement, the Station TWO Power Sales Agreement and certain other 
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agreements or instruments with Big Rivers and/or the City of Henderson (or the City Utility 

Commission) relating to Station Two and/or the Joint Use Facilities. However, LEM was 

not, by reason of such assignments and transfers, relieved from its debts, obligations or 

liabilities under or pursuant to those agreements or instruments. 

I. This Station Two Termination and Release, together with the Second 

Amendatory Agreement, constitute the “Station Two Termination and Release” contemplated 

in the Transaction Termination Agreement. 

NOW, TFIEREFORE, in consideration of the premises and the mutual covenants 

and agreements set forth below, the EON Station Two Parties and Big Rivers each agree as 

follows: 

ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. Capitalized terms used in this Station Two Termination 

and Release (including the Recitals, Exhibits and Schedules hereto) and not otherwise 

defined herein shall have the meanings set forth in Exhibit A to this Station Two Termination 

and Release or, if not so defined in that Exhibit A, in the Station Two Agreement. The rules 

of interpretation set forth in Exhibit A to this Station Two Termination and Release shall 

apply to this Station Two Termination and Release and to the Parties’ respective rights and 

obligations hereunder. 

ARTICL,E 2 

STATION TWO TERIvlINATED AGREEMENTS; MORTGAGE RELEASES 

Section 2.1 Station Two Terminated Ameements. Effective immediately, without 

notice or further action on the part of any Party, and to the extent they may do so without the 

consent, approval or agreement of any other person or entity (including without limitation, 

the City of Henderson or the City Utility Commission), each of the E.ON Station Two Parties 

and Big Rivers, for themselves and their respective successors, predecessors and assigns, and 

for all other persons or entities claiming by, through or under them, hereby collectively and 

irrevocably terminate, discharge and render null and void and of no further force or effect 

whatsoever each of the agreements, letter agreements, guaranties, easements, implementing 
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letters, directives and other instruments and documents set forth or identified on Schedule 2.1 

hereto (collectively, the “Statim Two Terminated Agreements”) to which such Parties are 

signatories or beneficiaries. 

Section 2.2 Filing of Releases and Termination Statements. Promptly following 

the execution and delivery hereof, and consistent with the last sentence of Subsection 

10.11(a) of the Station Two Agreement, the relevant Parties agree to execute and deliver to 

the appropriate Party or Parties for purposes of recording or filing the same: (a) terminations 

of easements and rights of way in the forms attached hereto as Exhibits B-1 and B A  (b) a 

termination of Assignment of Easements in the form attached hereto as Exhibit B-3, (c) a 

Partial Termination and Release of Deed of Easement in the form attached hereto as 

B-4, (d) a Partial Release of Grantors’ Rights to Rights and Easements in the form attached 

hereto as Exhibit B-5, and (e) all such other instruments of termination, discharge or release 

(in form reasonably satisfactory to the relevant Parties) as shall be required by or otherwise 

provided for in any Station Two Terminated Agreement, or as shall be reasonably requested 

by any Party to evidence such termination, discharge or release or for the purpose of updating 

the real estate records of Henderson County, Kentucky, in respect of the terminations, 

releases and discharges of the Station Two Terminated Agreements as contemplated herein. 

Section 2.3 Releases bv Big Rivers. Effective immediately, and without notice or 

further action on the part of any Party, Big Rivers, for itself and its successors, predecessors 

and assigns, and for all other persons or entities claiming by, through or under any of them: 

(a) hereby fully, irrevocably and forever remises, releases, acquits, waives and discharges 

any possessory interest in real or personal property granted by any E.ON Station Two Party, 

and any lien, security interesf charge or encumbrance whatsoever created or granted by any 

E.ON Station Two Party, in each case to or in favor of Big Rivers by any one or more of the 

Station Two Terminated Agreements at any time prior to the execution and delivery hereof; 

and (b) hereby fully, irrevocably and forever remises, releases, acquits and discharges each of 

LEC, E.ON, LEM, WKEC, WKE and Station Two Subsidiary, and their respective members, 

shareholders, directors, officers, employees, agents, representatives, advisors, successors, 

predecessors and assigns, and each of them (collectively, the “Big Rivers Released Parties”), 

of and from any and all manner of actions, causes of action, suits, sums of money, accounts, 

reckonings, covenants, controversies, agreements, promises, remedies, amounts paid in 
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settlement, compromises, losses, levies, rights of contribution, rights of set-off, other rights, 

damages, judgments, executions, debts, obligations, liabilities, claims and demands of any 

nature whatsoever, whether or not in contract, in equity, in tort or otherwise, whether 

pursuant to any statute, ordinance, regulation, rule of common law or otherwise, whether 

direct or indirect, whether punitive or compensatory, whether known or unknown, whether 

presently discoverable or undiscoverable, whether threatened, pending, suspected or claimed, 

and whether k e d ,  accrued, contingent or otherwise (collectively, ‘‘Clubs"), which Big 

Rivers ever had, now has, may now have or may hereafter have against any one or more of 

the Big Rivers Released Parties, resulting .from, arising out of or in any manner relating to: (i) 

any Station Two Terminated Agreement; or (ii) any performance or non-performance by a 

Big fivers Released Party under or pursuant to any Station Two Terminated Agreement; or 

(iii) any breach or default by a Big Rivers Released Party under or pursuant to any Station 

Two Terminated Agreement howsoever caused and whenever occurring; or (iv) in the case of 

the E.ON Station Two Parties, their respective (including without limitation, their respective 

employees’, officers’, agents’, representatives’, advisors’ and/or contractors’ respective) 

operation, maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, 

retirement, replacement or possession of, or the condition or state of repair of, Station Two or 

m y  component(s) thereof (including without limitation, any components installed or 

constructed following the date ofthe Station Two Agreement), the Joint Use Facilities or any 

component(s) thereof, the Station Two Site (and any other real property of Big Rivers, the 

City of Henderson or the City Utility Commission operated, maintained, repaired, kept up, 

occupied or used by an E.ON Station Two Party (or its employees, officers, agents, 

representatives, advisors and/or contractors)), any electric energy generated by or capacity 

associated with Station Two, or any tangible or intangible properties, inventories, spare parts, 

tools, materials or supplies of, relating to or used in connection with the operation, 

maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, retirement, 

repIacement or possession of Station Two (or any components thereof), the Joint Use 

Facilities (or any components thereof), the Station Two Site or such electric energy or 

capacity, in each case whether pursuant to a Station Two Terminated Agreement, a 

“Released Station Two Contract” (as hereinafter defined) or otherwise; provided. however, 

&& nothing contained in this Section 2.3 shall be deemed to affect, release, discharge, limit, 

waive or eliminate (A) any other covenant or agreement on the part of any E ON Station Two 
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PaAy set forth in, or expressly contemplated as surviving the “Closing” in, the Transaction 

Termination Agreement or any other “Definitive Document” (as defcned in the Transaction 

Termination Agreement), it being understood that such other covenants and agreements shall 

survive the execution and delivery hereof and the transactions contemplated in this Station 

Two Termination and Release as between Big Rivers and the relevant E.ON Station Two 

Parties; or (B) any covenant or agreement on the part of the City of Henderson or the City 

Utility Commission to or in favor of Big Rivers set forth in any Station Two Terminated 

Agreement, or any right, defense, claim or counterclaim of Big Rivers as against the City of 

Henderson and/or the City IJtility Commission of any nature whatsoever; and provided 

further, that Big Rivers does not hereby remise, release, acquit, waive or discharge the E.ON 

Station Two Parties of or from performance of and compliance with any obligations under 

this Station Two Termination and Release to be  performed or complied with by the E.ON 

Station Two Parties (or any of them). 

Section 2.4 Releases bv the E.ON Station Two Parties. Effective immediately, 

and without notice or further action on the part of any Party, each E.ON Station Two Party, 

for itself and its successors, predecessors and assigns, and for all other persons or entities 

claiming by, through or under any of them: (a) hereby fully, irrevocably and forever remises, 

releases, acquits, waives and discharges any possessory interest in real or personal property 

granted by Big Rivers, and any lien, security interest, charge or encumbrance whatsoever 

created or granted by Big Rivers, in each case to or in favor of such E.ON Station Two Party 

by any one or more of the Station Two Terminated Agreements at any time prior to the date 

hereof; and (b) hereby fully, irrevocably and forever remises, releases, acquits, waives and 

discharges Big Rivers and its members, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the “E.0N Released Parties”), of and kom any and all Claims which such 

E.ON Station Two Party ever had, now has, may now have or may hereafter have against any 

one or more of the E.ON Released Parties, resulting from, arising out of or in any manner 

relating to: (i) any Station Two Terminated Agreement; or (ii) any performance or non- 

performance by an E.ON Released Party under or pursuant to any Station Two Terminated 

Agreement; or (iii) any breach or default by an E.ON Released Party under or pursuant to 

any Station Two Terminated Agreement howsoever caused and whenever occurring; 
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provided. however, that nothing contained in this Section 2.4 shall be deemed to affect, 

release, discharge, limit, waive or eliminate (A) any other covenant or agreement on the part 

of Big Rivers set forth in, or expressly contemplated as surviving the ‘LClosing” in, the 

Transaction Termination Agreement or any other Definitive Document, it being understood 

that such other covenants and agreements shall survive the execution and delivery hereof and 

the transactions contemplated in this Station Two Termination and Release as between Big 

Rivers and the relevant E.ON Station Two Parties; or (B) any covenant or agreement on the 

part of the City of Henderson or the City Utility Commission to or in favor of any E.ON 

Station Two Party set forth in any Station Two Terminated Agreement, or any right, defense, 

claim or counterclaim of any E.ON Station Two Party as against the City of Henderson or the 

City TJtility Commission of any nature whatsoever; and Drovided further. that the E.ON 

Station Two Parties do not hereby remise, release, acquit, waive or discharge Big Rivers of 

or from performance of and compliance with any obligations under this Station Two 

Termination and Release to be performed or complied with by Big Rivers. 

ARTICLE 3 

RELEASED STATION TWO CONTRACTS 

Section 3.1 Released Station Two Contracts. Schedule 3.1 attached hereto sets 

forth or identifies various contracts, agreements or other instruments to which Big Rivers is a 

party as of the execution and delivery hereof, certain of which contracts, agreements or 

instruments were partially assigned to and assumed by, or were entered into by, one or more 

of the E.ON Station Two Parties (or their predecessors) prior to the date hereof, or under 

certain of which contracts, agreements or instruments one or more E.ON Station Two Parties 

may have become a beneficiary, in either case pursuant to the transactions contemplated in 

one or more ofthe Station Two Terminated Agreements or other transactions entered into by 

such E ON Station Two Parties since the date of the Station Two Agreement (collectively, 

the “Released Station Two Contracts”). The Parties acknowledge that, by reason of the 

transactions contemplated in this Station Two Termination and Release and in the Second 

Amendatory Agreement, the relevant E.ON Station Two Parties shall be released by Big 

Rivers from the Released Station Two Contracts to which they are a party as provided below 

in this Article 3, but that those Released Station Two Contracts shall hereafter continue in 

full force and effect as between Big Rivers, on the one hand, and the City of Henderson 
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andor the City Utility Commission, on the other hand (and with such other parties thereto), 

in accordance with their respective terms (unless otherwise amended, modified, terminated or 

replaced by the separate agreement of Big Rivers, the City of Henderson and/or the City 

IJtility Commission). In light of the fact, as contemplated in the Station Two Agreement, 

that Big Rivers has remained a party to and beneficiary of certain of the Released Station 

Two Contracts throughout the period during which the relevant E.ON Station Two Parties (as 

assignees of Big Rivers, or as assignees of one or more other E.ON Station Two Parties or of 

Station Two Subsidiary or WKE) may have been parties to or beneficiaries of such Released 

Station Two Contracts, Big Rivers remains possessed of all rights and interests as against the 

City of Henderson and/or the City Utility Commission (as applicable) under and pursuant to 

such Released Station Two Contracts, whether such rights and interests were heretofore held 

by Big Rivers and/or by any E.ON Station Two Party, with full right and entitlement, 

following the execution and delivery of this Station Two Termination and Release, to 

exercise and enjoy all such rights and interests in accordance with the respective terms of 

such contracts. 

Section 3.2 Release of E.ON Station Two Parties by Big Rivers. Effective 

immediately, without notice or further action on the part of any Party, Big Rivers, for itself 

and its successors, predecessors, and assigns, and for all other persons or entities claiming by, 

through or under any of them, hereby fully, irrevocably and forever remises, releases, 

acquits, waives and discharges each of LEC, E.ON, LEM, WKEC, WKE and Station Two 

Subsidiary, and their respective members, shareholders, directors, officers, employees, 

agents, representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the “Section 3.2 Released Parties”), of and from any and all Claims which Big 

Rivers ever had, now has, may now have or may hereafter have against any one or more of 

the Section 3.2 Released Parties, resulting from, arising out of or in any manner relating to: 

(i) any Released Station Two Contract; or (ii) any performance or non-performance by a 

Section 3.2 Released Party under or pursuant to any Released Station Two Contract; 01 

(iii) any breach or default by a Section 3.2 Released Party under or pursuant to any Released 

Station Two Contract howsoever caused and whenever occurring; provided, however, that 

nothing contained in this Section 3.2 shall be deemed to affect, release, discharge, limit, 

waive or eliminate (A) any other covenant or agreement on the part of any E.ON Station Two 
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Party set forth in, or expressly contemplated as surviving the “Closing” in, the Transaction 

Termination Agreement or any other Definitive Document, it being understood that such 

other covenants and agreements shall survive the execution and delivery hereof and the 

transactions contemplated in this Station Two Termination and Release as between Big 

Rivers and the relevant E.ON Station Two Parties; or (B) any covenant or agreement on the 

part of the City of Henderson or the City Utility Commission to or in favor of Big Rivers set 

forth in any Released Station Two Contract, or any right, defense, claim or counterclaim of 

Big Rivers as against the City of Henderson and/or the City Utility Commission of any 

nature whatsoever; and provided further. that Big Rivers does not hereby remise, release, 

acquit, waive or discharge the E.ON Station Two Parties of or from performance of and 

compliance with any obligations under this Station Two Termination and Release to be 

performed or complied with by the E.ON Station Two Parties (or any of them). 

Section 3.3 Release of Big Rivers bv E.ON Station Two Parties. Effective 

immediately, without notice or further action on the part of any Party, each E.ON Station 

Two Party, for itself and its successors, predecessors, and assigns, and for all other persons or 

entities claiming by, through or under any of them, hereby fully, irrevocably and forever 

remises, releases, acquits, waives and discharges Big Rivers and its members, directors, 

officers, employees, agents, representatives, advisors, successors, predecessors and assigns, 

and each of them (collectively, the “SectLon 3.3 Released Purties”), of and kom any and all 

Claims which such E.ON Station Two Party ever had, now has, may now have or may 

hereafter have against any one or more of the Section 3.3 Released Parties, resulting kom, 

arising out of or in any manner relating to (i) any Released Station Two Contract, or (ii) any 

performance or non-performance by a Section 3.3 Released Party under or pursuant to any 

Released Station Two Contract, or (iii) any breach or default by a Section 3.3 Released Party 

under or pursuant to any Released Station Two Contract howsoever caused and whenever 

occurring; provided, however, that nothing contained in this Section 3 3 shall be deemed to 

affect, release, discharge, limit, waive or eliminate (A) any other covenant or agreement on 

the part of Big Rivers set forth in, or expressly contemplated as surviving the “Closing” in, 

the Transaction Termination Agreement or any other Definitive Document, it being 

understood that such other covenants and agreements shall survive the execution and delivery 

hereof and the transactions contemplated in this Station Two Termination and Release as 
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between Big Rivers and the relevant E.ON Station Two Parties; or (B) any covenant or 

agreement on the part of the City of Henderson or the City Utility Commission to or in favor 

of any E.ON Station Two Party set forth in any Released Station Two Contract, or any right 

defense, claim or counterclaim of any E.ON Station Two Party as against the City of 

Henderson or the City IJtility Commission of any nature whatsoever; and provided further, 

- that the E.ON Station Two Parties do not hereby remise, release, acquit, waive or discharge 

Big Rivers of or from performance of and compliance with any obligations under this Station 

Two Termination and Release to be performed or complied with by Big Rivers. 

ARTICLE 4 

RECONCILIATIONS; DISTRTBUTIONS ; PAYMENTS 

Section 4.1 Closine Year Reconciliation. 

(a) Big Rivers, LEM and WKEC agree with each other that, 

notwithstanding any provisions of this Station Two Termination and Release, the 

Second Amendatory Agreement, the Transaction Termination Agreement or the 

“Termination and Release” (as defined in the Transaction Termination Agreement) to 

the contrary, the provisions of Subsection 1 O.l(a) of the Station Two Agreement 

(solely to the extent they relate to the “date of termination or expiration of the Term” 

and to the period of operation of Station Two during the “Term” (as defined in the 

Station Two Agreement)), and the provisions of Subsections IO.l(c) and lO.l(d) of 

the Station Two Agreement, shall each survive the execution and delivery of this 

Station Two Termination and Release and of the Second Amendatory Agreement, and 

shall continue to be binding on and to inure to the benefit of Big Rivers, L.EM and 

WKJ3C (as the successor to Station Two Subsidiary and the assignee of LEM) until 

satisfied or discharged in full; provided, that: 

(i) the provisions of the concluding sentence of Subsection lO.l(c) 

is hereby amended and restated to be and read in its entirety as follows: 

“Amounts which have accrued or become payable during the Partial Year 
prior to the expiration or termination of the Term, but (i) which have not been 
paid to the relevant Party as of the date of that expiration or termination and 
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(ii) the payment of which as between WKEC and Big Rivers has not been 
expressly provided for in+.his Article 4 or in Section 3.5 of the Termination 
Agreement, shall continue to be payable to that Party thereafter by the Party 
having the obligation to make such payment prior to the date of expiration or 
termination of the Term.” 

; and 

(ii) all references in any of the above-described provisions of 

Section 10.1 to the “date of termination or expiration of the Term,” to the 

“date of expiration or termination of this Agreement,” to the ‘%termination or 

expiration date,” to the “expiration or termination of the Term,” or to the “date 

of that expiration or termination,” shall be deemed to be references to the date 

of this Station Two Termination and Release: and 

(iii) by way of clarification and not of limitation, for purposes of 

the reconciliation to be undertaken following the date hereof by Big Rivers, 

L,EM and WKEC pursuant to Section 10.1 of the Station Two Agreement, the 

operating and maintenances costs actually paid or accrued by VKEC in the 

Partial Year shall be deemed to include, without limitation, all general and 

administrative expenses for the Partial Year permitted, immediately prior to 

the execution and delivery of this Station Two Termination and Release, to be 

charged by Station Two Subsidiary to Station Two pursuant to Section 4.3 of 

the G&A Allocation Agreement (including any general and administrative 

expenses for the Partial Year permitted to be charged by Big Rivers to Station 

Two pursuant to Section 4.1 of the G&A Allocation Agreement but which 

were paid by WKEC to Big Rivers pursuant to Section 5.2 of that agreement 

prior to the date hereof); provided, that those general and administrative 

expenses for the Partial Year shall be subject to fiuzher reconciliation and 

payment between WKEC and Big Rivers as contemplated in Section 5.2(b) of 

the G&A Allocation Agreement. 

Big Rivers, LEM and WKEC hereby further agree with each other that attached to 

this Station Two Termination and Release as Schedule 4.1 and incorporated herein by 

reference is a true, correct and complete copy of those provisions (or portions thereof) 

of Section 10.1 of the Station Two Agreement (as amended hereby) that shall survive 
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the execution and delivery hereof and continue to be binding on and to inure to the 

benefit of Big Rivers, LEM and WKEC a s  contemplated in the preceding sentence, 

all other provisions (or portions thereof) of that Section 10.1 becoming null, void and 

of no further force or effect as of the execution and delivery hereof. 

(b) Notwithstanding anything to the contrary set forth in this Station Two 

Termination and Release, promptly following the execution and delivery hereof (and 

to the extent not paid and discharged in full prior to the date hereof), WKEC shall 

remit and pay to the City of Henderson or the City IJtility Commission (as 
applicable), without set-off or deduction, all payments that have accrued and become 

payable by WKEC prior to the date hereof under Section 9.1 of the Station Two 

Power Sales Agreement. In the event, at any time following the date hereof, Big 

Rivers shall receive from the City of Henderson or the City Utility Commission any 

payments made on account of amounts that have accrued and become payable to 

WKEC prior to the date hereof under Section 16.2 of the Station Two Operating 

Agreement, Big Rivers agrees to promptly remit and pay the amounts so received by 

it to WKEC without set-off or deduction. In the event, at any time following the date 

hereof, WKEC shall receive from the City of Henderson or the City Utility 

Commission any payments made on account of amounts that have accrued and 

become payable to Big Rivers following the date hereof under any Station Two 

Contract, WKEC agrees to promptly remit and pay the amounts so received by it to 

Big Rivers without set-off or deduction. 

Section 4.2 Distribution of Funds: Payments for Prior Services. 

(a) The Parties acknowledge that, notwithstanding anything contained in 

this Station Two Termination and Release or the Second Amendatory Agreement to 

the contrary, in the event, as of the execution and delivery of this Station Two 

T e a t i o n  and Release, any amounts remain owing by the City Utility Commission 

to W C  (as assignee of LEM) pursuant to the New Reserves Agreement, on 

account of any services rendered by WKEC to the City of Henderson or the City 

Utility Commission under the New Reserves Agreement through the date hereof, the 

obligation of the City Utility Commission to pay such amounts to WKEC shall 
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survive the execution and delivery hereof and shall continue to be a right held solely 

by WKEC, and the Parties shall use their reasonable best efforts to cause such 

amounts to be paid by the City Utility Commission to WKEC in immediately 

available funds promptly following the date hereof, without set-off or deduction. 

(b) The Parties agree to use their reasonable best efforts to cause, 

promptly following the execution and delivery of this Station Two Termination and 

Release, the release and delivery to WKEC of all amounts required to be released 

from the Big Rivers Replacement O&M Fund and delivered to and for the account of 

WKEC upon the expiration of the Station Two Agreement (including without 

limitation, all accrued but unpaid interest), as contemplated in Subsection 10.3(f)(4) 

ofthe Station Two Agreement. Promptly following the release and delivery of h d s  

to WKEC as contemplated above, Big Rivers agrees to deposit into the Big Rivers 

Replacement O&M Fund the amount required to fund the Big Rivers Replacement 

O&M Fund as contemplated in Section 10.3(f)(4) of the Station Two Agreement and 

Section 19.3 of the Station Two Power Sales Agreement. 

ARTICLE 5 

MISCELLANEOUS 

Section 5.1 Successors and Assigns. This Station Two Termination and Release 

shall be binding upon, and shall inure to the benefit of and be enforceable by, the Parties 

named herein and their respective members, shareholders, directors, officers, employees, 

agents, representatives, successors, predecessors and permitted assigns, and all other persons 

or entities claiming by, through or under any of them. No Party may assign either this 

Station Two Termination and Release or any of its rights or interests hereunder, nor delegate 

any of its obligations hereunder, without the prior written consent of the other Parties (which 

consent shall not be unreasonably withheld, conditioned or delayed), and any attempt to 

make any such transfer, assignment or delegation without such consent shall be null and 

void. 

Section 5.2 Notices. All notices, requests, demands, claims or other 

communications required or permitted to be given or made under this Station Two 

Termination and Release shall be in writing and shall be deemed duly given or made if it is 
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sent by registered or certified mail, return receipt requested, postage prepaid, and addressed 

to the intended recipient as set forth below: 

If to anv E.ON Station Two Party: E.ON U. S .  LLC 
220 West Main Street 
Louisville, KY 40202 
Facsimile: 502-627-4622 
Telephone: 502-627-3665 
Attn: Executive Vice President, 
General Counsel & Corporate Secretary 

With a COPY to: Patrick R Northam, Esq. 
Greenebaum Doll & McDonald PLLC 
3500 National City Tower 
101 South Fifth Street 
Louisville, Kentucky 40202 
Facsimile: 502-587-3695 
Telephone: 502-587-3774 
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If to Big Rivers: 

With a COPY to: 

Big Rivers Electric Corporation 
201 Third Street 
P.O. Box 24 
Henderson Kentucky 42419 
Attention: President & Chief Executive Officer 
Facsimile: 270-827-2558 
Telephone: 270-827-2561 

James M. Miller, Esq. 
Sullivan, Mountjoy, Stainback & Miller, P.S.C. 
I00 St. Ann Building 
Post Office Box 727 
Owensboro, K.entucky 42302-0727 
Facsimile: 270-683-6694 
Telephone: 270-691-1640 

Any Party may send any notice, request, demand, claim or other communication 

hereunder to the intended recipient at the address set forth above using any other means 

(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 

mail, or electronic mail), but no such notice, request, demand, claim, or other communication 

shall be deemed to have been duly given unless and until it actually is received by the 

intended recipient. Any Party may change the address to which notices, requests, demands, 

claims, and other communications hereunder are to be delivered by giving the other Party 

notice in the manner herein set forth. 

Section5.3 Governine Law. THIS STATION TWO TERMINATION AND 
RELEASE SHALL, BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH 

THE LAWS OF THE COMMONWEALTH OF KENTUCKY. 

Section5.4 Amendments and Waivers. This Station Two Termination and 

Release shall not be modified or amended except pursuant to an instrument in writing 

executed and delivered on behalf of each of the Parties. No waiver of any of the provisions 

of this Station Two Termination and Release shall be deemed to or shall constitute a 

continuing waiver or a waiver of any other provision hereof (whether or not similar). No 

delay on the part of any Party in exercising any right, power or privilege hereunder shall 

operate as a waiver thereof. 
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Section 5.5 Severability. Any term or provision of this Station Two Termination 

and Release which is invalid or unenforceable in any jurisdiction shall, as to such 

jurisdiction, be ineffective only to the extent of such invalidity or unenforceability, without 

rendering invalid or unenforceable the remaining terms and provisions of this Station Two 

Termination and Release or affecting the validity or enforceability of any of the terms or 

provisions of this Station Two Termination and Release in any other jurisdiction. 

Section 5.6 Construction. The Parties have participated jointly in the negotiation 

and drafting of this Station Two Termhation and Release. In the event an ambiguity or 

question of intent or interpretation arises, this Station Two Termination and Release shall be 

construed as if drafted ,jointly by the Parties and no presumption or burden of proof shall 

arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of 

this Station Two Termination and Release. 

Section 5.7 Incorporation. The Exhibits and Schedules identified in this Station 

Two Termination and Release are incorporated herein by reference and made a part hereof. 

Section 5.8 WAIVER OF JURY TRIAL. EACH OF TI3E PARTES HERETO 

HEREBY IRREVOCABLY WANES ANY AND ALL RIGHT TO TRIAL BY JIJRY IN 

ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS STATION 

TWO TF,RMJNATION ANn RELEASE OR THE TRANSACTIONS CONTEMPLATED 

HEREBY. 

Section 5.9 Headings. The article and section headings contained in this Station 

Two Termination and Release are inserted for convenience only and shall not affect in any 

way the meaning or interpretation of this Station Two Termination and Release. 

Section 5.10 Counterparts. This Station Two Termination and Release may be 

executed in one or more counterparts, each of which shall be deemed an original but all of 

which together will constitute one and the same instrument. 

Section 5.,11 Further Assurances. Each of the Parties shall, at all times, and &om 

time to time, upon the request of the appropriate Party, do, execute, acknowledge and deliver, 

or will cause to be done, executed, acknowledged and delivered, all such further acts as may 

be required to consummate the transactions contemplated in this Station Two Termination 
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and Release as they are herein contemplated. Each Party shall, and shall use its 

commercially reasonable efforts to assure that any  necessw third party shall, execute and 

deliver such documents and do such other acts and things as any other Party may reasonably 

require for the purpose of giving to that other Party the full benefit of all the provisions of 

this Station Two Termination and Release, and as may be reasonably required to complete 

the transactions contemplated in this Station Two Termination and Release. 

Section 5.12 Third Partv Beneficiaries. This Station Two Termination and Release 

is entered into for the sole benefit of the Parties hereto and the other persons and entities 

expressly contemplated herein (but not for the benefit of the City of Henderson or the City 

Utility Commission), and except as specifically provided herein, shall not confer any rights 

or remedies upon any person or entity other than the Parties, such other identified persons 

and entities and their respective successors and permitted assigns. 

Section 5.13 No Other Representations. Each Party represents to the others that it 

has not executed this Station Two Termination and Release upon the basis of any agreement, 

promise, representation or warranty not specifically contained herein or in the Transaction 

Termination Agreement or the Definitive Documents contemplated therein. 

Section 5.14 Time of the Essence. Time shall be of the essence in the Parties’ 

performance of their respective obligations under this Station Two Termination and Release. 

Section 5.15 Survival. The provisions of this Station Two Termination and Release 

shall survive the execution and delivery hereof and the consummation of the transactions 

contemplated herein, and shall continue to be binding on and enforceable by the Parties 

hereto in accordance with its terms. 

Section 5.16 Acknowledmnent and Representation. Each Party has fully read the 

terms of this Station Two Termination and Release and has been represented by competent 

legal counsel in connection with the negotiation and execution hereof, and the effect and 

legal consequences of this Station Two Termination and Release have been fully explained to 

each Party by its legal counsel. Each Party hereby further represents and warrants to the 

other Parties that such Party has not at any time assigned or transferred to any other person or 

entity in any manner, including by way of subrogation, operation of law or otherwise, any 
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Claim or portion thereof that it may have had, has, may now have or may hereafter have, 

against any other Party hereto of the type($ contemplated in this Station Two Termination 

and Release as to be released and discharged b y  this Station Two Termination and Release 

(other than such Claims as any E.ON Station Two Party may have against or in respect of 

any other E.ON Station Two Party but not against Big Rivers). 

Section 5.17 Entire Agreement. This Station Two Termination and Release 

(together with all exhibits and schedules hereto), together with the Transaction Termination 

Agreement and Second Amendatory Agreement, constitute the entire agreement between or 

among the Parties with respect to the subject matter hereof, and supersede any prior 

understandings, agreements or representations between or among the Parties, whether Written 

or oral, to the extent they relate in any way to the subject matter hereof. 

IN WITNESS WHEREOF, the Parties have caused this Station Two Termination and 

Release to be duly executed by their respective authorized officers as of the day and year first 

above Written. 

[Signatures Appear on the Following Page] 
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BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: 
Title: 

E.ON U.S. LLC 

Name: 
Title: 

LG&E ENERGY MARKETING INC. 

By: 
Name: 
Title: 

WESTERN KENTUCKY ENERGY COW. 

Name: 
Title: 
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EXHIBIT A 

RULES OF INTERPRETATION AND DEFINITIONS 

RULES OF INTERPRETATION. 

otherwise expressly provided herein: 

In this Station Two Termination and Release, unless 

1. Any term defined in this Station Two Termination and Release (including this 

Exhibit A and any other Exhibit or Schedule hereto) by reference to another document, 

instrument or agreement shall continue to have the meaning ascribed thereto whether or not 

such other document, instrument or agreement remains in effect; 

2. Words importing the singular include the plural and vice versa; 

3. Words importing a gender include either gender; 

4. A reference in this Station Two Termination and Release to a part, clause, 

recital, section, paragraph, article, party, annex, appendix, exhibit, schedule or other 

attachment is a reference to a part, clause, recital, section, paragraph, or article of, or a party, 

annex, appendix, exhibit, schedule or other attachment to, this Station Two Termination and 

Release unless, in any such case, otherwise expressly provided in herein, 

5. A definition of or reference to any document, instrument or agreement set 

forth in this Station Two Termination and Release (including without limitation, in any 

Exhibit or Schedule hereto) includes all amendments and/or supplements to, and any 

restatements, replacements, modifications or novations of, any such document, instrument or 

agreement unless otherwise specified in such definition or in the context in which such 

reference is used; 

6. A reference to any person or entity includes such person’s or entity’s 

successors and permitted assigns (;I the designated capacity); 

7. Any reference to “days” shall mean calendar days unless Business Days are 

expressly specified; 



8. If the date as of which any right, option or election is exercisable, or the date 

upon which any amount is due and payable, is stated to be on a date or day that is not a 

Business Day, such right, option or election may be exercised, and such amount shall be 

deemed due and payable, on the next succeeding Business Day with the same effect as if the 

same was exercised or made on such date or day (without, in the case of any such payment, 

the payment or accrual of any interest or other late payment or charge, provided such 

payment is made on such next succeeding Business Day); 

9. Words such as “hereunder”, “hereto”, “hereof and “herein” and other words 

of similar import shall, unless the context clearly requires otherwise, refer to the whole of the 

applicable document and not to any particular article, section, subsection, paragraph or clause 

thereof; and 

10. A reference to “including” means including without limiting the generality of 

any description preceding such term, and for purposes hereof the rule of ejusdem generis 

shall not be applicable to limit a general statement, followed by or referable to an 

enumeration of specific matters, to matters similar to those specifically mentioned. 

DEFINITIONS 

“Applicable Laws” means all federal, state and local laws, rules, regulations, 

ordinances, codes, orders and directives of any court or other governmental entity or 

regulatory body, or any office or agency thereof. 

“E.0N Guarantee” means the Guarantee Agreement [Station Two Obligations] dated 

July 15,1998, from E.ON (as successor to LG&E Energy Corp.) in favor of the City of 

Henderson and the City Utility Commission. 

“Governmental Entity” means any national, state or local government, any political 

subdivision thereof or any other governmental, quasi-governmental, ,judicial, public or 

statutory instrumentality, authority, body, agency, bureau or entity. 



“Joint Facilities Agreement” means the Joint Facilities Agreement betuieen the City 

of Henderson and Big Rivers dated August 1,1970, as amended. 

“Joint Use Facilities” means the auxiliary facilities which are the subject of the Joint 

Facilities Agreement. 

“ Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, security 

interest or encumbrance of any kind, or any other type of preferential arrangement that has 

substantially the same practical effect as a security interest, in respect of such asset. 

“Station Two” means the two generating units and related facilities owned by the 

City of Henderson and located on a site near the Green River in Henderson County, 

Kentucky. 

“Station Two Agreement‘ means the Agreement and Amendments to Agreement 

dated as of July 15,1998, as amended, among the City of Henderson, the City Utility 

Commission, Big Rivers, LEM, WKEC, WJCE and Station Two Subsidiary, including 

without limitation, as amended by the Amendatory Agreement, dated as of April 1,2005, 

among the City of Henderson, the City IJtility Commission, Big Rivers, Station Two 

Subsidiary, WKEC, LEM and WKE. 

“Station Two Contracts” shall have the meaning set forth in Recital B to the Station 

Two Agreement, as the same have been amended through the date hereof. 

“Station Two Site” means the real property on which Station Two andor the Joint 

Use Facilities are situated. 



TERMINATION OF CITY EASEMENT 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, the CITY OF HENDERSON, KENTUCKY, a municipal 
corporation, and the CITY OF HENDERSON UTILITY COMMISSION, a body politic and 
corporate (hereinafter collectively referred to as “Henderson”) granted to WKE STATION 
TWO, INC., formerly known as LG&E Station Two, Inc , a Kentucky corporation, LG&E 
ENERGY MARKETING, INC., an Oklahoma corporation, and WESTERN KENTUCKY 
ENERGY CORP., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Henderson’s property for the 
purpose of enabling the LG&E Parties to perfonn and fulfill their respective obligations 
under certain agreements relating to the operation and maintenance of Henderson’s Station 
Two Power Plant, all in accordance with the rights, privileges, reservations, exceptions and 
limitations recited therein, and 

WHEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Henderson’s Station 
Two Power Plant, and will thereupon cease to use the easement and right-of-way granted to 
them by Henderson by the term of the Deed of Easement and Right-of-way dated July 15, 
1998, of record in Miscellaneous book 6 ,  at page 373, in the Henderson County Clerk’s 
Office, Henderson County, Kentucky (the “Deed of Easement”); and 

WHEREAS, prior to the date hereof, WKE Station Two, Inc., formerly known as 
LG&E Station Two, Jnc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two, Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two, Inc. in the Deed of Easement herein referred to. 

NOW, TEEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing, Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger 
of WKE Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said City of Henderson, Kentucky and City of Henderson 
Utility Commission, their respective successors and assigns, any and all right, title and 
interest in and to the property conveyed by said Deed of Easement, and all and any other 
interest the said LG&E Energy Marketing, Inc. and Western Kentucky Energy Corp., their 
respective successors and assigns, may have in and to the said property of City of Henderson, 
Kentucky and City of Henderson Utility Commission conveyed by said Deed of Easement 

IN TESTIMONY WEkXREOF, the said parties to this Ternination and Release 
ofDeed of Easement have hereunto executed this document by their respective duly 



authorized representatives to be effective the ___ day of ,2008. 

LG&E ENERGY MARKETING, INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY CORP. 

By: 

Title: 

CITY OF HENDERSON, KENnJCKY 

By: 

Title: 

CITY OF HEWERSON UTILITY 
COMMISSION 

By: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E Energy Marketing, Inc., an before me this ___ day of 

Oklahoma corporation, for and on behalf of said Corporation. 

My commission expires: 

Notary Public 

COMMONWEALTH OF KENTUCKY ) 

COIJNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by Western Kentucky Energy Corp., a before me this __ day of 

Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson, Kentucky, a before me this __I day of 

municipal corporation, for and on behalf of said municipal corporation. 

My commission expires: 

Notary Public 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF HENDERSON ) 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by City of Henderson Utility before me this ___ day of 

Commission, a Kentucky municipal commission, for and on behalf of said commission. 

My commission expires: 

Notary Public 

(SEAL) 

This Instrument Was Prepared By: 



EXHUNT B-2 

TERMINATION OF BIG RIVERS EASEMENT 

TERMINATION AND RELEASE OF DEED OF EASEMENT 

On July 15, 1998, BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural 
electric cooperative (hereinafter referred to as “Big Rivers”) granted to WKE STATION 
TWO INC., formerly known as LG&E Station Two Inc., a Kentucky corporation, LG&E 
ENERGY MARKETING INC., an Oklahoma corporation, and WESTERN KENTIJCKY 
ENERGY CORP., a Kentucky Corporation, (hereinafter collectively referred to as the 
“LG&E Parties”) a non-exclusive easement for access to Big Rivers’ property for the 
purpose of enabling the LG&E Parties to perfom and fulfill their respective obligations 
under certain agreements relating to the operatian and maintenance of Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, all in 
accordance with the rights, privileges, reservations, exceptions and limitations recited 
therein, and 

WEEREAS, the LG&E Parties will, upon the effective date of this Termination and 
Release of Deed of Easement, cease to operate, maintain and control Big Rivers Green 
Station and Reid Station Power Plants and Henderson’s Station Two Power Plant, and will 
thereupon cease to use the easement and right-of-way granted to them by Big Rivers by the 
terms of the Deed of Easement and Right-of-way dated July 15, 1998, of record in 
Miscellaneous Book 6, at page 378, in the Henderson County Clerk‘s Office, Henderson 
County, Kentucky (the “Deed of Easement”); and 

WHEREAS, prior to the date hereof, WKE Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Corp. in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc. in the Deed of Easement herein referred to. 

NOW, THEREFORE, in consideration of the premises, the said LG&E Energy 
Marketing Inc. and Western Kentucky Energy Corp. (for itself and as successor by merger of 
WKE Station Two Inc.) do hereby bargain, sell, and convey, and by these presents release, 
remise and quit-claim unto the said Big Rivers Electric Corporation, its successors and 
assigns, any and all right, title and interest in and to the property conveyed by said Deed of 
Easement, and all and any other interest the said LG&E Energy Marketing Inc. and Western 
Kentucky Energy Corp., their respective successors and assigns, may have in the said 
property of Big Rivers conveyed by said Deed of Easement, 

IN TESTIMONY WHEREOF, the said parties to this Termination and Release of 
Deed of Easement have hereunto executed this document by their respective duly authorized 



representatives to be effective on the __I_ day of ,2008. 

LG&E ENERGY MARKETING INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW. 

By: 

Title: 

BIG W R S  ELECTRIC CORPORATION 

By: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 1 
) ss: 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by LG&E Energy Marketing Inc., an before me this _I__ day of 

Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF JEFFERSON ) 

The foregoing Termination and Release of Deed of Easement was acknowledged 
,2008, by Western Kentucky Energy Corp., a before me this __ day of 

Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

COMMONWEALTH OF KENTUCKY ) 
) ss: 

COUNTY OF HENDERSON 1 

The foregoing Termination and Release of Deed of Easement was acknowledged 
, 2008, by Big Rivers Electric Corporation, a before me this ___ day of 

Kentucky rural electric cooperative, for and on behalf of said cooperative. 

My commission expires: 



This Instnunent Was Prepared By: 



EXHIBIT B-3 

TERMINATION OF ASSIGNMENT OF EASEMENTS 

TERMINATION AND RELEASE OF ASSIGNMENT OF EASEMENTS 

By ASSIGNMENT OF EASEMENTS entered into on April 30,2006 by and among 
WKE STATION TWO ICNC., a Kentucky corporation, LG&E ENERGY MARKETING 
n\rC., an Oklahama corporation (hereinafter referred to as “Assignors”) and WESTERN 
KENTUCKY ENERGY COW., a Kentucky corporation (hereinafter referred to as 
“Assignee”), which Assignment of Easements is of record in Miscellaneous Book 8, 
beginning at page 902 in the Office of the Henderson County Court Clerk, Henderson 
County, Kentucky, Assignors assigned to Assignee (1) a Deed of Easement and Right-of- 
Way by and among the City of Henderson, Kentucky, and the City of Henderson Utility 
Commission, as Grantors, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6, beginning at page 373 in the Office of the Henderson County Court 
Clerk, and (2) a Deed of Easement and Right-of-way by and among Big Rivers Electric 
Corporation, as Grantor, and WKE Station Two Inc., LG&E Energy Marketing Inc. and 
Western Kentucky Energy Corp., as Grantees, which Deed of Easement is of record in 
Miscellaneous Book 6 ,  beginning at page 378 in the Office of the Henderson County Court 
Clerk, Henderson County, Kentucky (collectively, the “Deeds of Easement”), and 

WHEREAS, the purposes for which such Deeds of Easements were granted, and 
thereafter assigned to Assignee, have terminated as of the effective date of this Termination 
and Release of Assignment of Easements. It is the desire of the Assignors and Assignee to 
retum said Deeds of Easement to the original Grantors, free and clear of all claims of the 
Assignors and the Assignee herein, and 

WHEREAS, prior to the date hereof, WKE Station Two Inc., formerly known as 
LG&E Station Two Inc., a Kentucky corporation, was merged with and into Western 
Kentucky Energy Cop.  in accordance with Kentucky law, with Western Kentucky Energy 
Corp. being the surviving entity in that merger succeeding to all of the assets, properties, 
rights, debts, obligations and liabilities of WKE Station Two Inc., whereby the execution of 
this document by Western Kentucky Energy Corp. will transfer and convey all right, title and 
interest of WKE Station Two Inc. in the Deeds of Easement herein referred to. 

NOW, THEREFORE, the Assignors and the Assignee do hereby bargain, sell and 
convey, and do by these presents release, remise and quit-claim unto the said City of 
Henderson and City of Henderson Utility Commission, their respective successors and 
assigns, any and all right, title and interest in and to the easement and right-of-way referred to 
in that certain Deed of Easement and Right-of-way dated July 15, 1998 and of record in 
Miscellaneous Book 6, beginning at page 373 in the Office of the Henderson County Court 
Clerk, and do by these presents release, remise and quit-claim unto the said Big Rivers 
Electric Corporation its successors and assigns, any and all right, title and interest in and to 
the easement and right-of-way referred to in that certain Deed of Easement and Right-of- 



Way dated July 15, 1998 and of record in Miscellaneous Book 6, beginning at page 378 in 
the Office of the Henderson County Court Clerk, Henderson County, Kentucky. 

IN W I T N E S S  WBEREOF, the Assignors and the Assignee have caused this 
instrument to be executed by their respective duly authorized representatives to be effective 
as of the I__ day of ,2008. 

LG&E ENERGY IvIARKETING INC 

By: 

Title: 

WESTERN KENTUCKY ENERGY c o w .  

By: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Assignment of Easements was 
, 2008, by LG&E Energy acknowledged before me this ___ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

My commission expires: 

COMMONWEALTH OF KENTTJCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Termination and Release of Assignment of Easements was 
acknowledged before me this ____ day of- 2008, by Western Kentucky 
Energy Corp., a Kentucky corporation, for and on behalf of said corporation. 

My commission expires: 

Notary Public 

ent Wz Prepared B: 



PARTIAL TERMINATION AND RELEASE 

PARTIAL TERIbflBATION AND RELEASE OF 
DEED OF EASEMENT 

On August 12, 2003 the City of Henderson, Kentucky and the City of Henderson 
Utility Commission (collectively, “Grantors”) granted unto WKE Station Two Inc., LG&E 
Energy Marketing Inc., Western Kentucky Energy Corp., WKE Corp. and Big Rivers 
Electric Corporation a non-exclusive, irrevocable easement for access to, and ingress and 
egress over, Grantors’ property for the construction, operation, maintenance and removal of 
an 8 inch diameter high pressure natural gas l i e  and related valves, fittings and ancillary 
facilities, all as more particularly described in the Deed of Easement which is of record in 
Deed Book 527, at page 421, in the office of the Henderson County Court Clerk (the “Deed 
of Easement”). 

By the terms of paragraph 7 of said Deed of Easement it is provided that the rights 
and priviIeges of WKE Station Two Inc., LG&E Energy Marketing hc., Western Kentucky 
Energy Corp. and WKE Corp., their successors and assigns, will terminate at such time as 
they shall cease to operate and maintain Big Rivers Electric Corporation’s Reid Station and 
Big Rivers Electric Corporation’s combustion turbine generating unit, both located in 
Henderson County, Kentucky. 

Prior to the date hereof, WKE Station Two Inc. and WKE Corp. were merged with 
and into Western Kentucky Energy Cop. in accordance with Kentucky law, with Western 
Kentucky Energy Corp. being the surviving entity in that merger succeeding to all of the 
assets, properties, rights, debts, obligations and liabilities of WKE Station Two Inc. and 
WKE Corp. At the same time LG&E Energy Marketing Inc. assigned all of its rights and 
interests in the Deed of Easement to Western Kentucky Energy Corp. 

Prior to the execution of this Partial Termination and Release of Deed of Easement, 
Western Kentucky Energy Corp. ceased to operate and maintain Big Rivers Electric 
Corporation’s Reid Station and Big Rivers Electric Corporation’s combustion turbine 
generating unit, whereby all rights and interests granted to them pursuant to the terms and 
provisions of this Deed of Easement terminated in their entirety. 

NOW THEREFORE pursuant to the requirements of paragraph 7 of said Deed of 
Easement, WKE Station Two Inc. and WKE Corp. acting by and through Western Kentucky 
Energy Corp., LG&E Energy Marketing Inc. and Western Kentucky Energy Corp. hereby 
permanently and irrevocably release and discharge all rights and interests created by the 
terms and provisions of the said Deed of Easement, upon which termination they shall have 
no fiuther easement rights or rights of ingress or egress over or with respect to the Grantors’ 
property under said Deed of Easement, and shall be deemed to be fully and forever remised, 
released and discharged by Grantors and Big Rivers Electric Corporation of and from any 



and all obligations, liabilities, rights and privileges arising under or pursuant to such Deed of 
Easement. 

IN WITNESS WEEREQF the said Western Kentucky Energy Corp., acting for 
itself and WKE Station Two Inc. and WKE Corp., and LG&E Energy Marketing Inc. hereby 
execute this Partial Tennination and Release of Deed of Easement this - day of 

,2008" 

LG&E ENERGY MARKETING INC. 

By: 

Title: 

WESTERN KENTUCKY ENERGY COW., 
acting for itself and for 
WKE Station Two Inc. and WKE Cop. 

By: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was 
,2008, by LG&E Energy acknawledged before me this __ day of 

Marketing Inc., an Oklahoma corporation, for and on behalf of said corporation. 

Notary Public 

My commission expires: 
SEAL 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The foregoing Partial Termination and Release of Deed of Easement was 
acknowledged before me this ___ day of , 2008, by Western 
Kentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation, 
acting also for W E  Station Two Inc. and WKE Corp. 

Notary Public 

My commission expires: 

SEAL 

This instrument prepared by: 



EXEJIBIT B-5 

PARTIAL RELEASE 

PARTIAL RELEASE OF GRANTORS’ RIGHTS 
TO RIGHTS AND EASEMENTS 

Effective on April 1, 2005, Big Rivers Electric Corporation and Western Kentucky 
Energy Corp. granted and conveyed to the City of Henderson, Kentucky and the City of 
Henderson Utility Commission certain rights of access, easements of location and use, and 
easements of ingress and egress across lands owned by Big Rivers Electric Corporation, and 
leased to Western Kentucky Energy Corp., located in Henderson County, Kentucky, for use 
in connection with the City’s Station Two Power Plant and the construction and addition 
thereto of selective catalytic recovery systems, such Grant of Rights and Easements being of 
record in Reed Book 548, at page 169, in the office of the Henderson County Court Clerk. 
Big Rivers Electric Corporation and Western Kentucw Energy Corp. reserved unto 
themselves certain rights and privileges in connection with said Grant of Rights and 
Easements. 

Westem Kentucky Energy Corp. has, prior to the execution ofthis Partial Release of 
Grantors’ Rights to Rights and Easements, terminated its lease of certain of Big Rivers 
Electric Corporation’s property and improvements thereon, and by these presents terminates 
its rights and privileges reserved in its Grant of Rights and Easements to the City of 
Henderson, Kentucky and the City of Henderson Utility Commission under terms and 
provisions of the said Grant of Rights and Easements. 

NOW TKEREFORE, Western Kentucky Energy Corp., a Kentucky corporation, 
acting for itself and its successors and assigns, does hereby release and forever discharge all 
of its rights and interests reserved by it under the terms and provisions of the said Grant of 
Rights and Easements dated April 1, 2005, having terminated its lease of certain of Big 
Rivers Electric Corporation’s property and improvements thereon upon which said rights and 
easements were granted to the City of Henderson, Kentucky and the City of Henderson 
Utility Commission. 

WITNESS the signature of the undersigned duly authorized representative of 
Western Kentucky Energy Corp. this ___ day of , 2008. 

WESTERN KENTUCKY ENERGY CORP. 

By: 

Title: 



COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON 1 
) ss: 

The foregoing Partial Release of Grantors’ Rights to Rights and Easements was 
, 2008, by Western acknowledged before me this ___ day of 

Kentucky Energy Corp., a Kentucky corporation, for and on behalf of said corporation. 

SEAL 

Notary Public 

My commission expires: 

This instrument prepared by: 
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SCHEDULE 2.1 

STATION TWO TERMINATED AGREEMENTS 

Station Two Agreement; 

Station Two G&A Allocation Agreement, dated July 15,1998, among the City Utility 

Commission, Big Rivers and Station Two Subsidiary; 

Agreement with Respect to Operating Reserves and Amendment No. 1 to Systems 

Reserve Agreement, dated July 15, 1998, among the City Utility Commission, Big 

Rivers and LEM: 

Assignment and Assumption Agreement (Station Two), dated July 15, 1998, between 

Big Rivers and Station Two Subsidiary; 

Deed of Easement and Right-of-way, dated July 15, 1998, between Big Rivers, as 

grantor, and Station Two Subsidiary, LEM and WKEC, as grantees; 

Deed of Easement and Right-of-way, dated July 15, 1998, between the City of 

Henderson, the City IJtility Commission, as grantors, and Station Two Subsidiary, 

LEM and WKEC, as grantees; 

Acknowledgement and Consent, dated July 15, 1998, among the City of Henderson, 

the City Utility Commission and LEM, 

Designated RepresentativdAlteate Designated Representative Appointment 

Agreement, dated August 27, 2002, among the City of Henderson, the City Utility 

Commission, Big Rivers, Station Two Subsidiary, Gregory Black and Ralph 

Bowling; 

Letter Agreement, dated October 20, 2003, among WKEC, LEM and Big Rivers, 

relating to the sharing of costs for the Reid Station gas line; 



10. E.ON Guarantee, and any written consents, acknowledgments or assurances that may 

have been given by LEC or E.ON at any time prior to the Closing with respect to the 

enforceability or effectiveness of the E O N  Guarantee and/or the applicability of the 

E.ON Guarantee to any debts, obligations or liabilities of any other E.ON Station 

Two Party, Station Two Subsidiary or WXE, 

11" Agreement for Interim Funding Station Two SCR System, dated May 7, 2002, as 

amended, among the City of Henderson, the City Utility Commission, WXEC 

(including as successor by merger with Station Two Subsidiary and W E )  and LEM; 

12. Supplementary Agreement on SO2 Emission Allowances, dated January 18, 2002, 

between the City Utility Commission and WKEC (including as successor by merger 

with Station Two Subsidiary); and 

13. Excess Power Agreement (letter agreement) dated July 23, 1999, between LEM and 

the City Utility Commission. 



1. 

2. 

3. 

4. 

5. 

6 .  

7. 

8. 

SCEIEDULE 3.1 

RELEASED STATION TWO CONTRACTS 

Power Sales Contract, dated August 1,1970, among the City of Henderson, the City 

Utility Commission, Big Rivers, Station Two Subsidiary (as assignee of Big Rivers) 

and LEM (as assignee of Station Two Subsidiary), as amended; 

Amendment No. 1 dated March 2, 1971, to Power Sales Contract, dated August 1, 

1970, among the City of Henderson, the City Utility Commission, Big Rivers, Station 

Two Subsidiary (as assignee of Big Rivers) and LEM (as assignee of Station Two 

Subsidiary); 

Amendments, dated May 1,1993, to Contracts among the City of Henderson, the City 

Utility Commission, Big Rivers, Station Two Subsidiary (as assignee of Big Rivers) 

and L,EM (as assignee of Station Two Subsidiary); 

Amendments to Contracts among the City of Henderson, the City Utility Commission 

and Big Rivers, dated July 15, 1998; 

Power Plant Construction and Operation Agreement, dated August 1, 1970, among 

the City of Henderson, the City Utility Commission, Big Rivers and Station Two 

Subsidiary (as assignee of Big Rivers), as amended; 

Joint Facilities Agreement, dated August 1, 1970, among the City of Henderson, the 

City Utility Commission, Big Rivers and Station Two Subsidiary (as assignee of Big 

Rivers), as amended; 

2005 Amendments to Contracts, dated as of April 1, 2005, among the City of 

Henderson, the City Utility Commission, Big Rivers, Station Two Subsidiary and 

LEM; 

Grant of Rights and Easements, dated as of April 1, 2005, among the City of 

Henderson, the City Utility Commission, Big Rivers and WKEC; 



9. Agreement (commonly referred to as the “Subordination Agreement”) dated as of 

April 1, 2005, among the City of Henderson, the City Utility Commission, Big 

Rivers, Station Two Subsidiary, LEM, WKEC, W E ,  The United States of America, 

Ambac Assurance Corporation, National Rural Utilities Cooperative Finance 

Corporation, Credit Suisse, U.S Bank National Association, PBR-1 Statutory Trust, 

PBR-2 Statutory Trust, PER-3 Statutory Trust, FBR-1 Statutory Trust, FBR-2 

Statutory Trust, PER-1 OP Statutory Trust, PER-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OP Statutory Trust, Bluegrass 

Leasing, Trisail Capital Corporation, AME Investments, L.L,C, COB& ACB, AME 
Asset Funding, LLC and Ambac Credit Products, LLC; 

10. Settlement Agreement for Diverter Dampers and NEMS Systems, dated April 28, 

2005, among WKEC (including as successor by merger with Station Two 

Subsidiary), the City Utility Commission, Alstom Power Inc., Zachry Construction 

Corporation, and the consortium comprised of Alstom Power Inc. and Zachry 

Construction Corporation pursuant to that certain Consortium Agreement dated 

effective April 2,2002 (the “Consortium”). 

11. Agreement Regarding Costs in Connection with Correction or Repair of Diverter 

Dampers and NEMS Systems, dated May5, 2005, among the City Utility 

Commission, WKEC (including as successor by merger with Station Two 

Subsidiary), Alstom Power Inc., Zachiy Construction Corporation, the Consortium 

and Big Rivers, including the Amendment thereto executed on December IS, 2006, 

but dated effective December 13,2006. 

12. Agreement and Supplemental Settlement Agreement dated December 13, 2006, 

among the City Utility Commission, WKEC, Alstom Power Inc., Zachry 

Construction Corporation, the Consortium and Big Rivers. 

13. Henderson (Station Two Unit) 2 Controls - Siemens Proposals RFCNO3161-LS-6233 

dated 10/10/03, RFCN03161-LS-6233A dated 10/16/03 and RFCN03161-LS-6233B 

dated 10/17/03; Project 051-H-0096. 



14. Reid 1 Controls - Siemens Proposals RFCNO3180-LS-6246 dated 10/21/03. 

15. Letter Agreement dated March 28,2006, among WKEC, the City Utility Commission 

and Siemens Power Generation, Inc. (“Siemens”). 

16. Letter Agreement dated January 10, 2007, among WKEC, the City IJtility 

Commission and Siemens. 

17. Designated Representative Appointment Agreement, dated September 24, 2007, 

among the City of Henderson, the City TJtility Commission, Big Rivers, WKEC, 

Gregory Black and Ralph Bowling; and 

18. Deed of Easement, dated August 12,2003, but with retroactive effect to June 1,1999, 

among the City of Henderson, the City IJtility Commission, Big Rivers, WKEC, 

LEM, Station Two Subsidiary and WKE, relating to the Reid Station gas line. 



SCHEDULE 4.1 

CLOSING YEAR RECONCILZATION 

IO. I Interim Period Reconciliations. 

(a) In any Year which includes . . . the date of termination or expiration of the Term, 

Big Rivers, on the one hand, and Station Two Subsidiary and LEM, on the other hand, 

hereby agree that, on or before 30 days after . , . the date of termination or expiration of the 

Term, . . (or as soon thereaeer as is reasonably possible, in the event the relevant data is not 

available within 30 days), there shall be a reconciliation between Big Rivers and the LG&E 

Companies of the following charges and costs actually paid or accrued while Station Two 

was being operated . I by Station Two Subsidiary during the Term, as compared with the 

estimates of such charges and costs paid or accrued (based on the Annual Budget with 

Henderson) during the period of operation of Station Two by.  I . Station Two Subsidiary. ": 

(1) all charges and costs for operation and maintenance of Station Two under the Station 

Two Operating Agreement, as actually paid or accrued by . . . Station Two Subsidiary . . 
during the period o f .  I .  operations of Station Two, as compared with payments made or 

accrued by Henderson to " .  . Station Two Subsidiary . I .  under Section 13 6 of the Station 

Two Operating Agreement based upon estimates included in the Annual Budget; and (2) all 

amounts paid or accrued to Henderson or the Trustee (pursuant to Section 6.1 of the Station 

Two Power Sales Agreement) of estimated Capacity costs and charges (based on the Annual 

Budget with Henderson) by I Station Two Subsidiary or LEM during the period of I " .  
Station Two Subsidiary's . . , operations of Station Two, as compared with the actual 

aggregate Capacity costs and charges that should have been paid or accrued (based on actual 

charges and costs so paid or accrued in the operation of Station Two) . I . by LEM or Station 

Two Subsidiary during the period of ~ . operation of Station Two. 

(c) For purposes of reconciling operating and maintenance costs and Capacity 

charges between Big Rivers, on the one hand, and LEM and Station Two Subsidiary, on the 

other hand, incurred during the Partial Year prior to the date of expiration or termination of 

this Agreement, the provisions of this Section lO.l(c) shall govern. If during the Partial Year 



ending on the termination or expiration date: (1) the sum of the operating and maintenance 

costs actually paid or accrued by Station Two Subsidiary in such Partial Year & the 

estimated Capacity costs and charges I . . paid in or payable for such Partial Year directly to 

Henderson or the Trustee by Station Two Subsidiary (or its successors or permitted assigns) 

(reduced, however, by the amounts that Big Rivers reimburses or must reimburse Station 

Two Subsidiary for Capacity charges in such Partial Year associated with Big Rivers' share 

of Debt Service, Big Rivers' share of Henderson Incremental Environmental O&M or Big 

Rivers' share of all Station Two Improvements f h d e d  during that Partial Year) exceeds (2) 

the sum of the estimated operating and maintenance costs paid or accrued by Henderson as a 

reimbursement to Station Two Subsidiary during such Partial Year the Capacity costs 

and charges that (based on actual charges and costs paid or accrued in the operation of 

Station Two during such Partial Year, and not based on estimates) should have been I . paid 

in or payable for the Partial Year directly to Henderson or the Trustee by Station Two 

Subsidiary (or its successors or permitted assigns) (reduced, however, by the amounts that 

Big Rivers reimburses or must reimburse Station Two Subsidiary for Capacity charges 

incurred during such Partial Year associated with Big Rivers' share of Debt Service, Big 

Rivers' share of Henderson Incremental Environmental O&M or Big Rivers' share of Station 

Two Improvements funded during that Partial Year); then Big Rivers shall pay to LEM 

and/or Station Two Subsidiary such excess amount within 45 days after the termination or 

expiration date (or, if the determination of those amounts cannot reasonably be made within 

the initial 30-day period as contemplated in Section lO.l(a), then within 15 days after that 

determination can be reasonably made) If, however, the sum described in (2), above, 

exceeds the sum described in (l), above, then Station Two Subsidiary (or its designated 

Affiliate) shall pay to Big Rivers the amount of such deficiency within 45 days after the 

termination or expiration date (or, if the determination of those amounts cannot reasonably be 

made within the initial 30-day period as contemplated in Section lO"l(a), then within 15 days 

after that determination can be reasonably made). As between Big Rivers, on the one hand, 

and Station Two Subsidiary and LEM, on the other hand, such Parties acknowledge and 

agree that neither Station Two Subsidiary nor LEM, nor any other LG&E Company, shall 

have any right or interest in the proceeds due from Henderson, or any duty or obligation to 

Big Rivers or Henderson for proceeds due to Henderson, in the annual reconciliation required 

. 



by Section 9.4 of the Station Two Power Sales Agreement and Section 16.6 of the Station 

Two Operating Agreement for the Year which includes the date of expiration or termination 

of the Term. Amounts which have accrued or become payable during the Partial Year prior 

to the expiration or termination of the Term, but (i) which have not been paid to the relevant 

Party as of the date of that expiration or termination and (ii) the payment of which as 

between WKEC and Big Rivers has not been expressly provided for in this Article 4 or in 

Section 3.5 of the Termination Agreement, shall continue to be payable to that Party 

thereafter by the Party having the obligation to make such payment prior to the date of 

expiration or termination of the Term. 

(d) Notwithstanding anything herein to the contrary, the agreements set forth above 

are solely between Big Rivers, Station Two Subsidiary and LEM, and shall not impose upon 

Henderson any duty or obligation to Big Rivers, Station Two Subsidiary 01 LEM relating to 

such interim period reconciliations or the annual reconciliations required by the Station Two 

Operating Agreement and the Station Two Power Sales Agreement which are in addition to 

or different that the duties and obligations required of Henderson under such Station Two 

Contracts; provided, however, that Henderson hereby agrees to reasonably cooperate and 

assist Big Rivers, Statim Two Subsidiary and LEM in determining the actual and estimated 

charges and costs paid, payable or accrued by the Parties for the respective Partial Years of 

operation of Station Two by Big Rivers and Station Two Subsidiary, respectively. 

LOU: 2831052-4 
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TERMINATION AND RELEASE AGREEMENT 
(Alcan Parties) 

THIS TERMINATION AND RELEASE AGREEMENT (the “Termination and 

Release”), dated as of , 2008, by and among (a) E.ON U.S. LLC (“E.ON”), a 

Kentucky limited liability company wda LG&E Energy LLC, and the successor to L,G&E 

Energy Corp., a Kentucky corporation (“LEC‘), LG&E ENERGY MARKETING INC., an 

Oklahoma corporation C L E W ) ,  and WESTERN KENTUCKY ENERGY CORP., a 

Kentucky corporation (“WK.!?C”) (WKEC, together with E.ON and LEM, the “E.0N 

Parties”), (b) ENERGY CORP., a Kentucky rural electric cooperative corporation 

(“Kenergy”) and the successor by merger of Henderson Union Rural Electric Cooperative 

Corp. (“Hendersorr Union”), and (c) ALCAN CORPORATION, a Texas Corporation and 

the successor by merger of Alcan Aluminum Corporation (“Alcan”), and &CAN 

PRIMARY PRODUCTS CORPORATION, a Texas corporation (“Alcarz PPC’) (Alcan and 

Alcan PPC being collectively referred to in this Termination and Release as the “Alcarz 

Parties”) (collectively, the “Parties”). 

RECITALS: 

A. Big Rivers Electric Corporation (“Big Rivers”), LEM, WKEC and certain 

other Affiliates of E.ON entered into a New Participation Agreement, dated April 6, 1998 (as 

amended, the “Participation Agreernerrt”), and certain of those parties subsequently entered 

into certain other “Operative Documents” (as defined in the Participation Agreement) on July 

15, 1998. 

B. Also on July 15, 1998, EON, LEM, certain other Affiliates of LON, Kenergy 

and/or one or more of the Alcan Parties (or their predecessors), among other parties, entered 

into certain agreements and instruments more particularly described below, in connection 

with the sale by LEM and the purchase by Kenergy (for resale to one or more of the Alcan 

Parties) of certain quantities of electric energy. 

C. Big Rivers, EON and its relevant Affiliates have concluded that it is in their 

mutual best interests to terminate and release the contractual relationships created by the 



Participation Agreement and the other Operative Documents among them, and have executed 

and delivered a Transaction Termination Agreement dated as of March 26,2007, as amended 

(the “Termination Ageernenf’), setting forth the terms and conditions upon which Big 

Rivers, !?..ON and its Affiliates are willing to terminate and release such contractual 

relationships. A condition precedent to the consummation of the transactions contemplated 

in the Termination Agreement is the execution and delivery of this Termination and Release 

by Kenergy, the AIcan Parties and the EON Parties. 

D. Prior to the date hereof, WKE Station Two hc., a Kentucky corporation and 

an original signatory to the Assumption and Consent Agreement identified in paragraph 4 of 

Schedule 2.1 hereto (“S~U~~OIJ  Two Subsidiary”), was merged with and into WKEC in 

accordance with Kentucky law, with WKEC being the surviving entity in that merger 

succeeding to all of the assets, properties, rights, debts, obligations and liabilities of Station 

Two Subsidiary. 

E. Also prior to the date hereof, LEM assigned and transferred to WKEC, among 

other agreements and rights, all rights, title and interests of LEM under or pursuant to one or 

more of the “Terminated Agreements” (as hereinafter defined). However, LEM was not, by 

reason of such assignments and transfers, relieved from its debts, obligations or liabilities 

under or pursuant to those Terminated Agreements. 

F. Each of Kenergy, the Alcan Parties and the E.ON Parties has concluded that it 

is in its best interests to terminate and release substantially all of the contractual obligations 

and relationships created by the Terminated Agreements, upon the terms and subject to the 

conditions set forth in this Termination and Release. 

G. Kenergy and the Alcan Parties have agreed to execute and deliver this 

Termination and Release, and to perform their respective obligations provided for herein, as 

a material inducement for E.ON, LEM and WKEC to consummate the transactions 

contemplated in the Termination Agreement. 
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H. E.ON has agreed to execute and deliver this Termination and Release, and to 

perform its obligations provided for herein, as a material inducement for Kenergy and the 

Alcan Parties to consummate the transactions contemplated in this Termination and Release. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 

and agreements set forth below, and for other valuable consideration, the receipt of which is 

hereby acknowledged, the E.ON Parties, Kenergy and the Alcan Parties each agree as 

follows: 

ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. Capitalized terms used in this Termination and Release 

(including the Recitals) and not otherwise defined in any provision hereof shall have the 

meanings set forth in Exhibit A to this Termination and Release or, if not so defined in that 

ExhibitA, in Schedule 2.1 attached to this Termination and Release. The rules of 

interpretation set forth in Exhibit A to this Termination and Release shall apply to this 

Termination and Release and to the Parties’ respective rights and obligations hereunder. 

ARTICLE 2 

TERMINATED AGREEMENTS AND INSTRUMENTS 

Section 2.1 Terminated Ameements. Subject to Section 3.1 below and to the 

limitations set forth in this Section 2.1, effective immediately, and without notice or further 

action on the part of any Party, each of the Parties, for itself and its respective successors, 

predecessors and assigns, and for all other persons or entities claiming by, through or under 

it, hereby agree with each of the other Parties that each of the agreements, guaranties and 

other instruments and documents set forth or identified on Schedule 2.1 hereto (collectively, 

the “Terinirtated Agreertlents”) is irrevocably terminated and discharged and is of no further 

force or effect whatsoever, except that any consents or approvals of any Party heretofore 

granted or evidenced by any of the Terminated Agreements, including the 2003 Assumption 

and Consent, shall not be terminated, discharged or otherwise affected by this Termination 

and Release. 

3 



Section 2.2 Filing of Releases and Termination Statements. Each Party agrees to 

promptly execute, deliver, record andor file in the appropriate filing offices all such Uniform 

Commercial Code termination statements and other instruments of termination, discharge or 

release (in form reasonably satisfactory to the relevant Parties) as shall be reasonably 

requested by any Party to evidence the termination, release and discharge of the Lock Box 

Agreement or the security interests evidenced thereby, subject to Section 3.1 below. 

Section 2.3 Releases bv Kenergy. Effective immediately, and without notice or 

further action on the part of any Party, Kenergy, for itself and its successors, predecessors 

and assigns, and for all other persons or entities claiming by, through or under any of 

them, hereby fully, irrevocably and forever remises, releases, acquits and discharges each of 

the Alcan Parties, LEC, E.ON, LEM, WKEC and Station Two Subsidiary, and their 

respective members, shareholders, directors, officers, employees, agents, representatives, 

advisors, successors, predecessors and assigns, and each of them (collectively, the “Keitergy 

Released Parties”), of and from any and all manner of actions, causes of  action, suits, sums 

of money, accounts, reckonings, covenants, controversies, agreements, promises, remedies, 

amounts paid in settlement, compromises, losses, levies, rights of contfibution, rights of set- 

o f f  or recoupment, other rights, damages, .judgments, executions, debts, obligations, 

liabilities, claims and demands of any nature whatsoever, whether or not in contract, in 

equity, in tort or otherwise, whether pursuant to any statute, ordinance, regulation, rule o f  

common law or otherwise, whether direct or indirect, whether punitive or compensatory, 

whether known or unknown, whether presently discoverable or undiscoverable, whether 

threatened, pending, suspected or claimed, and whether fixed, accrued, contingent or 

otherwise (collectively, “Claints”), which Kenergy ever had, now has, may now have or may 

hereafter have against any one or more of the Kenergy Released Parties, resulting from, 

arising out of or in any manner relating to: (i) any Terminated Agreement; or (ii) the 

Systems Disturbance Agreement, dated April, 2001, among Kenergy, Big Rivers, WKEC, 

Station Two Subsidiary and Willamette Industries, Inc. (the “Systerm Disturbance 

Agreement (2001)”); or (iii) any performance 01 non-performance by a Kenergy Released 

Party under or pursuant to any Terminated Agreement or the Systems Disturbance 

Agreement (2001); or (iv) any breach or default by a Kenergy Released Party under or 

pursuant to any Terminated Agreement or the Systems Disturbance Agreement (2001), 
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howsoever caused and whenever occumng; or (v) in the case of LEC, E.ON, LEM, WKEC 

and Station Two Subsidiary (and their respective members, shareholders, directors, officers, 

employees, agents, representatives, advisors, successors, predecessors and assigns) only 

(A) their respective (including without limitation, their respective employees’, officers’, 

agents’, representatives’, advisors’, conti-actors’ andor predecessors’ respective) lease, 

operation, maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, 

retirement, replacement or possession of, or the condition or state of repair of, any electric 

generating plant or other asset or property of Big Rivers (or any components thereof, 

including without limitation, any components installed or constructed following the date of 

the Agreement for Electric Service identified in paragraph 1 of Schedule 2.1), or any electric 

energy generated by or capacity associated with any such electric generating plant, or (B) the 

Participation Agreement or any other “Operative Document” contemplated in the 

Participation Agreement; provided, however, that nothing contained in this Section 2.3 shall 

be deemed to affect, h i t ,  waive or eliminate any covenant or agreement on the part of any 

Kenergy Released Party set forth in this Termination and Release, it being understood that 

such covenants and agreements set forth in this Termination and Release shall survive the 

execution and delivery hereof and the transactions contemplated herein in accordance with 

the terms of this Termination and Release. 

Section 2.4 Releases bv the E.ON Parties. Effective immediately, and without 

notice or further action on the part of any Party, each E ON Party, for itself and its 

successors, predecessors and assigns, and for all other persons or entities claiming by, 

through or under any of them, hereby fully, irrevocably and forever remises, releases, 

acquits, waives and discharges Kenergy and each of the Alcan Parties, and their respective 

members, shareholders, directors, officers, employees, agents, representatives, advisors, 

successors, predecessors and assigns, and each of them (collectively, the “EON Released 

Parties”), of and from any and all Claims which such E.ON Party ever had, now has, may 

now have or may hereafter have against any one or more of the E.ON Released Parties, 

resulting from, arising out of or in any manner relating to: (i) any Terminated Agreement; or 

(ii) the Systems Disturbance Agreement (2001); or (iii) any performance or non-performance 

by an E.ON Released Party under or pursuant to any Terminated Agreement or the Systems 

Disturbance Agreement (2001); or (iv) any breach or default by an E ON Released Party 

5 



under or pursuant to any Terminated Agreement or the Systems Disturbance Agreement 

(2001); provided, however, that nothing contained in this Section 2.4 shall be deemed to 

affect, limit, waive or eliminate any covenant or agreement on the part of any E.ON Released 

Party set forth in this Termination and Release, it being understood that such covenants and 

agreements set forth in this Termination and Release shall survive the execution and delivery 

hereof and the transactions contemplated herein in accordance with the terms of this 

Termination and Release. 

Section 2.5 Releases bv Alcan Parties. Effective immediately, and without notice 

or further action on the part of any Party, each Alcan Party, for itself and its successors, 

predecessors and assigns, and for all other persons or entities claiming by, through or under 

any of them, hereby Eully, irrevocably and forever remises, releases, acquits, waives and 

discharges Kenergy and each of the LEC, E.ON, LEM, WKEE and Station Two Subsidiary, 

and their respective members, shareholders, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the ‘iilcart Released Parties”), of and from any and all Claims which such 

Alcan Party ever had, now has, may now have or may hereafter have against any one or more 

of the Alcan Released Parties, resulting from, arising out of or in any manner relating to: (i) 

any Terminated Agreement; or (ii) any performance or non-perfomance by an Alcan 

Released Party under or pursuant to any Terminated Agreement; or (iii) any breach or default 

by an Alcan Released Party under or pursuant to any Terminated Agreement; provided, 

however, that nothing contained in this Section 2.5 shall be deemed to affect, limit, waive or 

eliminate any covenant or agreement on the part of any Alcan Released Party set forth in this 

Termination and Release, it being understood that such covenants and agreements set forth in 

this Termination and Release shall survive the execution and delivery hereof and the 

transactions contemplated herein in accordance with the terms of this Termination and 

Release. 

Section 2.6 Release &om Deuositow Bank. Each Party agrees, upon the written 

request delivered by any other Party at any time following the final disbursements from the 

Lock Box Account as contemplated in Section 3.1 below, to use its reasonable best efforts to 

cause the Depository Bank to (a) acknowledge in writing for the benefit of Kenergy, LEM, 
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WKEC, Alcan and AIcan PPC the termination o f  the Lock Box Agreement and (b) agree in 

writing with those Parties to release and discharge any further obligation or liability of any of 

those Parties to the Depository Bank under or pursuant to the Lock Box Agreement, in each 

case in form reasonably satisfactory to those Parties. Until the execution of such a release by 

the Depository Bank, the indemnity obligation of the E.ON Parties to the Alcan Parties under 

the last sentence of Section 6 of the Lock Box Agreement shall remain in effect and shall not 

be released by this Termination and Release. 

ARTICLE 3 

OTHER COVENANTS AND COMMITMENTS 

Final Pro-Rations, Pavments and Distributions. Section 3.1 

(a) Notwithstanding anything contained in this Termination and Release to the 

contrary, and subject to the provisions of Subsection 5(b) of the Lock Box Agreement, in the 

event, immediately prior to the execution and delivery of this Termination and Release, any 

amounts remained owing by Kenergy to WKEC (as assignee of LEM) pursuant to the 

“Henderson Union Power Agreement” (as defined in Schedule 2.1) 01 the Lock Box 

Agreement, in either case on account of any services rendered by WKEC to Kenergy under 

either such inshument through the execution and delivery of this Termination and Release, 

the obligation of Kenergy to pay such amounts to WKEC shall survive the execution and 

delivery hereof, and such amounts shall be paid by Kenergy to WKEC in immediately 

available hnds  at the time(s) contemplated in the following sentence (or promptly following 

the date hereof if not contemplated in the following sentence). The amounts contemplated in 

the preceding sentence as owing to WKEC shall include, without limitation, amounts owing 

to WKEC for services rendered through the date hereof (but only to the extent not recovered 

by WKEC through the Smelter Payments made by the Alcan Parties (or any of them) to the 

Depository Bank in accordance with the Lock Box Agreement and Subsection 3.1 (b) below 

(“SNlelter Paytirent Recoveries”)): 

(i) pursuant to Section 7.02, 7.03, 10.01, 10..02, 11.01, 11.03 or Schedule A of 

the Henderson Union Power Agreement (with the final “Billing Month” of that 

agreement (including without limitation, for the purpose of calculating the “Minimum 



Purchase Obligation” under Section e. of that Schedule A) being deemed to be the 

period &om and including 

this Termination and Release), it being understood and agreed that (A) WKEC shall 

be entitled to issue its final bill for such services (and associated amounts owing) at 

any time following the date hereof, and Kenergy shall remit payment for the same 

(exclusive of Smelter Payment Recoveries) within five (5) days after the date of 

delivery of that bill, and (B) the provisions of Section 28.06 of the Henderson Union 

Power Agreement shall survive the execution and delivery of this Termination and 

Release to the extent they may apply or relate to any of the amounts owing to WKEC 

as contemplated in this Subclause (i) (exclusive of Smelter Payment Recoveries); and 

1,2008 through and including the date of 

(ii) pursuant to Section 1 or 4, or Subsection 5(a), of the Lock Box 

Agreement, it being understood and agreed by the Parties that (A) WKEC shall, from 

and after the date hereof, continue to have exclusive dominion and control over, and 

the right to withdraw or to direct the withdrawal of amounts from, the “Lock Box 

Account” provided for in the Lock Box Agreement (including upon a final closing of 

that account) to the extent required to secure from that account all amounts owing to 

WKEC as contemplated in this Subsection (a), and (B) Kenergy shall continue to be 

entitled, from and after the date hereof, to receive from that Lock Box Account the 

amounts contemplated in Subsection 4(a) of the Lock Box Agreement accruing for 

services provided by Kenergy to the relevant Alcan Party or Alcan Parties through the 

date hereof. 

(b) Notwithstanding anytixng to the contrary contained in this Termination and 

Release or in any other agreement or instrument between or among Kenergy and any of the 

Alcan Parties, in the event, immediately prior to the execution and delivery of this 

Termination and Release, any amounts remained owing by any Alcan Party to Kenergy or 

WKEC (as assignee of LEM) pursuant to the Agreement for Electric Service, dated as of July 

15, 1998, as amended, among Kenergy and one or more of the Alcan Parties, pursuant to the 

L,ock Box Agreement, or pursuant to the Assurances Agreement dated as of July 15, 1998, as 

amended, among WKEC (as assignee of LEM), LEM and one or more of the Alcan Parties 

(the “Assurances Agreernerzt”), in any such case on account of any services rendered by 
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Kenergy to any Alcan Party or Alcan Parties pursuant to such instruments (or any of them) 

through the execution and delivery of this Termination and Release, the obligation of such 

Alcan Party or Alcan Parties to pay such amounts to Kenergy or WKEC shall survive the 

execution and delivery hereof (and such other agreements or instruments), and such amounts 

shall be paid by such Alcan Party or Alcan Parties by payment into the Lock Box Account 

pursuant to the Lock Box Agreement at the time(s) contemplated in the relevant agreement 

described above (for distribution by WKEC in accordance with the Lock Box Agreement). If 

any such amounts remain outstanding after the Alcan Parties have made all required 

payments into the Lock Box Account, then the Alcan Parties will pay WKEC such amounts 

in immediately available hnds within five ( 5 )  days following the date of delivery of 

W C ’ s  bill for the same to Kenergy and Alcan PPC. The amounts contemplated in the 

preceding sentence as owing to Kenergy or WKEC shall include, without limitation, amounts 

owing to Kenergy or WKEC for services rendered through the date hereof pursuant to 

Subclause (vi) of Subsection 2.a of the Assurances Agreement. The provisions of the Lock 

Box Agreement shall survive the execution and delivery of this Termination and Release for 

the purposes of the receipt, administration and distribution of the amounts required to be paid 

into the Lock Box Account as contemplated above. 

(c) Subject to the rights and obligations of the Parties contemplated in 

Subsections (a) and (b) above, each of WKEC, LEM, Kenergy and the Alcan Parties hereby 

agree to terminate the Lock Box Agreement, as contemplated in Section 12 of the Lock Box 

Agreement. WKEC and LEM are each hereby authorized by the Parties to notify the 

Depository Bank of the termination of the Lock Box Agreement (and to deliver‘ a copy of this 

Termination and Release to the Depository Bank), and are further authorized to effect a fmal 

closing of the Lock Box Account, in each case following the distribution of the remaining 

balance of that account as contemplated in Subsections 3.l(a)(ii) and 3.l(b) above. 

(d) Contemporaneous with the execution and delivery of this Termination and 

Release, WKEC paid to Alcan PPC the amount of $ in immediately available 

funds, representing the final installment of the payments owing by WKEC or LEM to Alcan 

PPC pursuant to Subsection 3 3 9  of the Assurances Agreement, the receipt of which is 

hereby acknowledged by Alcan PPC. 
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(e) The provisions of this Section 3..1 shall survive the Parties’ execution and 

delivery of this Termination and Release until the amounts contemplated herein are paid and 

discharged in full by the relevant Party or Parties. 

Section 3.2 Waiver of Third Pam/ Beneficiary Rights. 

(a) Effective immediately, each of the Alcan Parties, for itself and its respective 

predecessors, successors and assigns, and for all persons or entities claiming by, through or 

under any of them, hereby fully and irrevocably waives and releases for the benefit of the 

E.ON Parties any and all third-party beneficiary rights and other similar rights and interests 

that the Alcan Parties may now have under or pursuant to (i) the Henderson Union Power 

Agreement and/or (ii) the Henderson Guaranty. 

(b) Effective immediately, Kenergy, for itself and its predecessors, successors and 

assigns, and for all persons or entities claiming by, through or under them, hereby fully and 

irrevocably waives and releases for the benefit of the E.ON Parties any and all third-party 

beneficiary rights and other similar rights and interests (if any) that Kenergy may now have 

under or pursuant to: (i) the Power Purchase Agreement, dated July 15, 1998, as amended, 

among Big Rivers, LEM and WKEC (as successor or assignee of LEM) (the “Power 

Purchase Agreertzenf‘); and/or (ii) the New Guarantee Agreement, dated April 6,  1998, by 

E.ON (as successor to LEC) to and in favor of Big Rivers, to the extent relating to the Power 

Purchase Agreement or the obligations of LEM and/or WKEC thereunder. 

Section 3.3 Consents. To the extent its consent may be required, each of Kenergy 

and the Alcan Parties, for itself and its respective predecessors, successors and assigns, and 

for all other persons or entities claiming by, through or under any of them, hereby consents to 

the termination and discharge (as contemplated in Article 2 above) of each of the Terminated 

Agreements to which it is not a signatory or a party, and consents to the releases of the other 

relevant Parties of and &om Claims as contemplated in that Article 2. 
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ARTICLE 4 

REPRESENTATIONS AND WARRANTIES 

Section4.1 Representations and Warranties of the E.ON Parties. Each of the 

E.ON Parties hereby severally represents and warrants to Kenergy and the Alcan Parties that: 

(a) Organization and Existence. Each of the E.ON Parties is duly organized, 

validly existing and in good standing under the laws of the jurisdiction of its organization and 

is duly qualified to do business as a foreign corporation in any jurisdiction where the nature 

of its business and its activities require it to be so qualified. Each of the E.ON Parties has the 

requisite power and authority to conduct its business as presently conducted and to enter into 

and perform its obligations under this Termination and Release in accordance with its terms. 

(b) Authorization. Execution, Deliverv and Bindine Effect. This Termination and 

Release has been duly authorized, executed and delivered by each E.ON Party and, assuming 

the due authorization, execution and delivery hereof by Kenergy and each Alcan Party, 

constitutes a legal, valid and binding obligation of each E.ON Party, enforceable against each 

such E.ON Party in accordance with its terms, except as enforceability may be limited by 

bankruptcy, insolvency, reorganization, arrangement, moratorium or other laws relating to or 

affecting the rights of creditors generally and by general principles of equity. 

(c) No Violation. The execution and delivery of this Termination and Release by 

each E.ON Party, the consummation by each E.ON Party of the transactions contemplated 

hereby, and the compliance by each E.ON Party with the terms and provisions hereof, do not 

and will not contravene any Applicable Law or its organizational documents. 

(d) No Required Consents. All consents, approvals, resolutions, authorizations, 

actions or orders, including those which must be obtained kom any governmental entities or 

regulatory bodies, required for the authorization, execution and delivery of, and for the 

consummation of the transactions contemplated by, this Termination and Release by any 

E.ON Party have been obtained prior to the date hereof" 

Section42 Representations and Warranties of the Alcan Parties. Each of the 

Alcan Parties hereby severally represents and warrants to Kenergy and the E.ON Parties that: 
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(a) Oreanization and Existence. Each of the Alcan Parties is duly organized, 

validly existing and in good standing under the laws of the jurisdiction of its organization and 

is duly qualified to do business as a foreign corporation in any jurisdiction where the nature 

of its business and its activities require it to be so qualified. Each of the Alcan Parties has the 

requisite power and authority to conduct its business as presently conducted and to enter into 

and perform its obligations under this Termination and Release in accordance with its terms. 

@) Authorization, Execution. Deliverv and Binding Effect. This Termination and 

Release has been duly authorized, executed and delivered by each Alcan Party and, assuming 

the due authorization, execution and delivery hereof by Kenergy and each E.ON Party, 

constitutes a legal, valid and binding obligation of each Alcan Party, enforceable against each 

such Alcan Party in accordance with its terms, except as enforceability may be limited by 

bankruptcy, insolvency, reorganization, arrangement, moratolium or other laws relating to or 

affecting the rights of creditors generally and by general principles of equity. 

(c) No Violation. The execution and delivery of this Termination and Release by 

each Alcan Party, the consummation by each Alcan Party of the transactions contemplated 

hereby, and the compliance by each Alcan Party with the terms and provisions hereof, do not 

and will not contravene any Applicable Law or its organizational documents. 

(d) No Reauired Consents. All consents, approvals, resolutions, authorizations, 

actions or orders, including those which must be obtained from any governmental entities or 

regulatory bodies, required for the authorization, execution and delivery of, and for the 

consummation of the transactions contemplated by, this Termination and Release by any 

Alcan Party have been obtained prior to the date hereof. 

Section 4.3 Representations and Warranties of Kenera. Kenergy hereby 

represents and warrants to each of the EON Parties and the Alcan Parties that: 

(a) Organization and Existence. Kenergy is duly arganized, validly existing and 

in good standing under the laws of the jurisdiction of its organization and is duly qualified to 

do business as a foreign corporation in any jurisdiction where the nature of its business and 

its activities require it to be so qualified. Kenergy has the requisite power and authority to 
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conduct its business as presently conducted and to enter into and perform its obligations 

under this Termination and Release in accordance with its terms. 

(b) Authorization. Execution, Delivew and Binding. Effect. This Termination and 

Release has been duly authorized, executed and delivered by all necessary corporate action 

on the part of Kenergy and, assuming the due authorization, execution and delivery hereof by 

each E.ON Party and each Alcan Party, constitutes the legal, valid and binding obligation of 

Kenergy, enforceable against Kenergy in accordance with its terms, except as enforceability 

may be limited by bankniptcy, insolvency, reorganization, arrangement, moratorium or other 

laws relating to or affecting the rights of creditors generally and by general principles of 

equity. 

(c) No Violation. The execution, delivery and performance by Kenergy of this 

Termination and Release, the consummation by Kenergy of the transactions contemplated 

hereby, and the compliance by Kenergy with the terns and provisions hereof, do not and will 

not contravene any Applicable Law or its organizational documents. 

(d) No Reauired Consents. All consents, approvals, resolutions, authorizations, 

actions or orders, including, those which must be obtained from any governmental entities or 

regulatory bodies, required for the authorization, execution and delivery of, and for the 

consummation of the transactions contemplated by, this Termination and Release by Kenergy 

have been obtained prior to the date hereof. 

(e) Armoval of Termination Ameement, Etc. Kenergy has, in its capacity as a 

member of Big Rivers, consented to and approved without reservation (i) Big Rivers’ 

execution and delivery of the Termination Agreement and the other “Definitive Documents” 

(as defined in the Termination Agreement) and (ii) Big Rivers’ consummation of the 

“Closing” (as defmed in the Termination Agreement) and the othex transactions 

contemplated in the Termination Agreement and such other Definitive Documents. 

Section 4.4 Additional Representation and Warrantv of the Parties. Each Party 

hereby severally represents and warrants to all other Parties that it has not assigned to any 

person or entity not a signatory to this Termination and Release, at any time prior to the date 
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hereof, any rights or interests arising under or pursuant to any Terminated Agreement or, in 

the case of the Parties other than the Alcan Parties, the Systems Disturbance Agreement 

(2001), and that none of its Affiliates (not a signatory to this Termination and Release) 

presently holds or controls, or has the right to exercise, any rights or interests arising under or 

pursuant to any Terminated Agreement or the Systems Disturbance Agreement (2001). 

ARTICLE 5 

MISCELLANEOUS 

Section 5.1 Successors and Assigns. This Termination and Release shall be 

binding upon, and shall inure to the benefit of  and be enforceable by, the Parties named 

herein and their respective members, shareholders, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and all other persons or 

entities claiming by, through or under any of them. 

Section 5.2 Notices. All notices, requests, demands, claims or other 

communications required 01 permitted to be given or made under this Termination and 

Release shall be in writing and shall be deemed duly given or made if it is sent by registered 

or certified mail, return receipt requested, postage prepaid, and addressed to the intended 

recipient as set forth below: 

If to any LON Party: E.ON U S  LLC 
220 West Main Street 
Louisville, KY 40202 
Facsimile: 502-627-4622 
Telephone: 502-627-3665 
Attn: Executive Vice President, 
General Counsel & Corporate Secretary 

With a Copy to: Patrick R. Northam, Esq. 
Greenebaum Doll & McDonald PLLC 
3500 National City Tower 
101 SouthFifth Street 
Louisville, Kentucky 40202 
Facsimile: 502-587-3695 
Telephone: 502-587-3774 
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If to Kenergy: Kenergy Corp 

With a COPV to: 

If to any Alcan Party: 

Am: 
Facsimile: 
Telephone: 

Facsimile: 
Telephone: 

Alcan Corporation 

AttIl: 
Facsimile: 
Telephone: 

Any Party may send any notice, request, demand, claim or other communication 

hereunder to the intended recipient at the address set forth above using any other means 

(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 

mail, or electronic mail), but no such notice, request, demand, claim, or other communication 

shall be deemed to have been duly given unless and until it actually is received by the 

intended recipient. Any Party may change the address to which notices, requests, demands, 

claims, and other communications hereunder are to be delivered by giving the other Party 

notice in the manner herein set forth. 

Section 5.3 Governing Law. T H I S  TERMINATION AND RELEASE SHALL 

BE GOVERNED BY AND CONSTRIED IN ACCORDANCE WITH THE LAWS OF 

THE COMMONWEALTH OF KENTUCKY, BUT WITHOUT REGARD TO THE 

CONFLICTS OF LAWS RULES OR PRINCIPL,ES OF THE COMMONWEALTH OF 

KENTUCKY" 

Section 5.4 Amendments and Waivers. This Termination and Release shall not be 

modified or amended except pursuant to an instrument in writing executed and delivered on 
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behalf of each of the Parties. No waiver of any of the provisions of this Termination and 

Release shall be deemed to or shall constitute a continuing waiver or a waiver of any other 

provision hereof (whether or not similar). No delay on the part of any Party in exercising any 

right, power or privilege hereunder shall operate as a waiver thereof. 

Section 5.5 Severability. Any term or provision of this Termination and Release 

which is invalid or unenforceable in any jurisdiction shall, as to such jurisdiction, be 

ineffective only to the extent of such invalidity or unenforceability, without rendering invalid 

or unenforceable the remaining terms and provisions of this Termination and Release or 

affecting the validity or enforceability of any of the terms or provisions of this Termination 

and Release in any other jurisdiction. 

Section 5.6 Construction. The Parties have participated jointly in the negotiation 

and drafting of this Termination and Release. In the event an ambiguity or question of intent 

or interpretation arises, this Termination and Release shall be construed as if drafted jointly 

by the Parties and no presumption or burden of proof shall arise favoring or disfavoring any 

Party by virtue of the authorship of any of the provisions of this Termination and Release. 

Section 5.7 Incorporation. The Exhibits and Schedules identified in this 

Termination and Release are incorporated herein by reference and made a part hereof. 

Section 5.8 WAIVER OF JURY TRIAL. EACH OF TEE PARTIES HERETO 

HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY KJRY IN 

ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS 

TERMINATION AND RELEASE OR THE TRANSACTIONS CONTEMPLATED 

IlEREBY" 

Section59 Headings. The article and section headings contained in this 

Termination and Release are inserted for convenience only and shall not affect in any way 

the meaning or interpretation of this Termination and Release. 

Section 5.10 Counteruarts. This Termination and Release may be executed in one 

or more counterparts, each of which shall be deemed an original but all of which together 

will constitute one and the same instrument. 
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Section 5.1 1 Further Assurances. Each of the Parties shall, at all times, and from 

time to time, upon the request of the appropriate Party, do, execute, acknowledge and deliver, 

or will cause to be done, executed, acknowledged and delivered, all such fiuther acts as may 

be reasonably required to consummate the transactions contemplated in this Termination and 

Release as they are herein contemplated. Each Party shall, and shall use its commercially 

reasonable efforts to assure that any necessary third party shall, execute and deliver such 

documents and do such other acts and things as any other Party may reasonably require for 

the purpose of giving to that other Party the full benefit of all the provisions of this 

Termination and Release, and as may be reasonably required to complete the transactions 

contemplated in this Termination and Release. 

Section 5.12 Third Partv Beneficiaries. This Termination and Release is entered 

into for the sole benefit of the Parties hereto and the other persons and entities expressly 

contemplated herein, and except as specifically provided herein, shall not confer any rights or 

remedies upon any person or entity other than the Parties, such other identified persons and 

entities and their respective successors, predecessors and permitted assigns. 

Section 5.13 No Other Representations. Each Party represents to the others that it 

has not executed this Termination and Release upon the basis of any agreement, promise, 

representation or warranty not specifically contained in this Termination and Release. 

Section 5.14 Time of the Essence. Time shall be of the essence in the Parties’ 

performance of their respective obligations under this Termination and Release. 

Section 5.15 Survival. The provisions of this Termination and Release shall survive 

the execution and delivery hereof and the consummation of the transactions contemplated 

herein, and shall continue to be binding on and enforceable by the Parties hereto in 

accordance with its terms. 

Section 5.16 Acknowledgment and Reuresentation. Each Party has hlly read the 

terms of this Termination and Release and has been represented by competent legal counsel 

in connection with the negotiation and execution hereof, and the effect and legal 

consequences of this Termination and Release have been fully explained to each Party by its 
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legal counsel. Each Party hereby further represents and warrants to the other Parties that 

such Party has not at any time assigned or transferred to any other person or entity in any 

manner, including by way of subrogation, operation of law or otherwise, any Claim or 
portion thereof that it may have had, has, may now have or may hereafter have, against any 

other Party hereto of the type(s) contemplated in this Termination and Release as to be 

released and discharged by this Termination and Release. 

IN WITNEBS WHEREOF, the Parties have caused this Termination and Release to 

be duly executed by their respective authorized officers as of the day and year first above 

written. 

KENERGY COW. 

By: 
Name: 
Title: 

E.ON U.S. LLC 

By: 
Name: 
Title: 

LG&E ENERGY MARKETING INC. 

Name: 
Title: 

WESTERN KENTUCKY ENERGY COW. 

Name: 
Title: 
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ALCAN CORPORATION 

Name: 
Title: 

ALCAN P m R Y  PRODUCTS 
CORPORATION 

By: 
Name: 
Title: 
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EXHIBIT A 

RULES OF INTERPRETATION AND DEFINITIONS 

RULES OF INTERPRETATION. In this Termination and Release, unless otherwise 

expressly provided herein: 

1. Any term defined in this Termination and Release (including this Exhibit A 
and Schedule 2.1 hereto) by reference to another document, instrument or agreement shall 
continue to have the meaning ascribed thereto whether or not such other document, 
instrument or agreement remains in effect; 

2. 

3. 

4. 

Words importing the singular include the plural and vice versa; 

Words importing a gender include either gender; 

A reference in this Termination and Release to a part, clause, section, 
paragraph, article, party, annex, appendix, exhibit, schedule or other attachment is a reference 
to a part, clause, section, paragraph, or article of, or a party, annex, appendix, exhibit, 
schedule or other attachment to, this Termination and Release unless, in any such case, 
otherwise expressly provided herein; 

5. A definition of or reference to any document, instrument or agreement set 
forth in this Termination and Release (including in this Exhibit A or Schedule 2.1 hereto) 
includes all amendments and/or supplements to, and any restatements, replacements, 
modifications or novations of, any such document, instrument or agreement unless otherwise 
specified in such definition or in the context in which such reference is used; 

6 .  A reference to any person or entity includes such person’s or entity’s 
successors and permitted assigns (in the designated capacity); 

7. Any reference to “days” shall mean calendar days unless Business Days are 
expressly specified; 

8. If the date as of which any right, option or election is exercisable, or the date 
upon which any amount is due and payable, is stated to be on a date or day that is not a 
Business Day, such right, option or election may be exercised, and such amount shall be 
deemed due and payable, on the next succeeding Business Day with the same effect as if the 
same was exercised or made on such date or day (without, in the case of any such payment, 
the payment or accrual of any interest or other late payment or charge, provided such 
payment is made on such next succeeding Business Day); 

9. Words such as “hereunder”, “hereto”, “hereof‘ and “herein” and other words 
of similar import shall, unless the context clearly requires otherwise, refer to the whole of the 
applicable document and not to any particular article, section, subsection, paragraph or clause 
thereof; and 
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10. A reference to “including” means including without limiting the generality of 
any description preceding such term, and for purposes hereof the rule of ejusdem gene)-is 
shall not be applicable to limit a general statement, followed by or referable to an 
enumeration of specific matters, to matters similar to those specifically mentioned. 

DEFINITIONS 

“Affliate” shall mean, with respect to any Party, any other person or entity controlled 

by, controlling or under common control with, such Party. 

“Applicable Laws” shall mean all federal, state and local laws, rules, regulations, 

ordinances, codes, orders and directives of any court or other governmental entity or 

regulatory body, or any office or agency thereof. 

“Business Day” shall mean any day other than Saturday or Sunday or another day on 

which commercial banking institutions are authorized or required by law, regulation or 

executive order to be closed in Louisville, Kentucky. 

The terms “Depositary Bank,” “Lock Box Account,” and “Smelter Payments” 

shall have the same meanings in this Termination and Release as in the Lock Box 

Agreement. 
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SCFIEDUL,E 2.1 

TERMINATED AGREEMENTS 

1. Agreement for Electric Service, dated July 15, 1998, as amended, between 
LEM and Kenergy (as successor to Henderson Union) (the “Heridersoti Union Power 
Agreenr e&’); 

2 Security and Lock Box Agreement, dated as of July 15, 1998, among PNC 
Bank, N.A., LEM, Kenergy (as successor to Henderson Union), Alcan Corporation (as 
successor to Alcan Aluminum Corporation) and Alcan Primary Products Corporation (as 
successor to Alcan Corporation) (the “Lock Bow Agreertient”); 

3 Assurances Agreement, dated as  of July 15, 1998, among LEM, Alcan 
Corporation (as successor to Alcan Aluminum corporation) and Alcan Primary Products 
Corporation (as successor to Alcan Corporation) 

4 Assumption and Consent Agreement, dated as of August 1, 2003, among 
Alcan Primary Products Corporation, WKE Station Two Inc., LEM, Western Kentucky 
Energy Corp. and Kenergy (the “2003 Assurtzptiorz and Conserif‘); 

5 
the E.ON Parties; 

6. 

Guaranty, dated August 1, 2003, &om Alcan Corporation to and in favor of 

Undertaking of Alcan Corporation, dated August 1, 2003, from Alcan to and 
in favor of LEM (the “Current Alcan Undertaking”) (the Undertaking of Alcan Aluminum 
Corporation, dated July 15, 1998, from Alcan Alumintun Corporation to and in favor of LEM 
being previously terminated, replaced and superceded by the Current Alcan Undertaking); , 

7. Systems Disturbance Agreement, dated as of July 15, 1998, among Big 
Rivers, Western Kentucky Energy Corp. (for itself and as successor to WKE Station Two 
bc.), Kenergy (as successor to Henderson Union and GREC), Alcan Corporation (as 
successor to Alcan Aluminum Corporation), Alcan Primary Products Corporation (as 
successor to Alcan Corporation), Southwire Company, Century Aluminum Company (as 
successor to Southwire Company), Century Aluminum of Kentucky LLC (as successor to 
Century Alumhum Company), Hancock Aluminum LLC (as successor to Century 
Aluminum of Kentucky LLC), and Century Aluminum of Kentucky General Partnership (as 
successor to Hancock Aluminum LLC and NSA, Ltd.) (the “1998 Systertis Distzirbance 
Agreenteid’) ; 

8 Load Management Apeement for Electric Power Supply, dated as of July 15, 
1998, among LEM, Alcan Corporation (as successor to Alcan Aluminum Corporation) and 
Alcan Primary Products Corporation (as successor to Alcan Corporation); 
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9. Guaranty, dated July 15, 1998, of E.ON (as successor to LG&E Energy Corp.) 
to and in favor of Kenergy (as successor to Henderson Union) (the “Henderson Guaranty”); 

10. Guaranty, dated July 15, 1998, by EON (as successor to LG&E Energy 
Corp.) to and in favor of Alcan Corporation (as successor to Alcan Aluminum Corporation) 
and Alcan Primary Products Corporation (as successor to Alcan Corporation) (which 
Guaranty is appended to the Assurances Agreement described in 3 above); 

LOU 30027684 
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TERMINATION AND RELEASE AGREEMENT 
(Centurv Parties) 

THIS TERMINATION AND RELEASE AGREEMENT (the “Ternzination and 

Release”), dated as of , 2008, by and among (a) E.ON U.S. LLC (“E.OILp’), a 

Kentucky limited liability company M a  LG&E Energy LLC, and the successor to LG&E 

Energy Corp., a Kentucky corporation (“LEC‘), LG&E ENERGY MARKETING INC., an 

Oklahoma corporation (“LEW), and WESTERN EENTUCKY ENERGY COW., a 

Kentucky corporation (“WREC‘) (WKEC, together with E.ON and LEM, the “E.0N 

Parties”), (IJ) KENERGY CORP., a Kentucky rural electric cooperative corporation 

(‘‘Ketrergy”) and the successor by merger of Green River Electric Corporation (“GREC’), (c) 

SOUTHWIRE COMPANY, a Delaware corporation (‘Southwire”), and (d) CENTURY 

ALUMINUM COMPANY, a Delaware corporation (“Cerrtury”), and CENTURY 

ALUMINLJM OF KENTUCKY GENERAL PARTNERSHIP, a Kentucky general 

partnership (formerly NSA, LTD., a Kentucky limited partnership) (“Century Kentucky 

GP”) (Century and Century Kentucky GP being collectively referred to in this Termination 

and Release as the “Century Parties”) (collectively, the “Parties’9. 

RECITALS: 

A. Big Rivers Electric Corporation (“Big Rivers”), LEM, WKEC and certain 

other Affiliates of E.ON entered into a New Participation Agreement, dated April 6,  1998 (as 

amended, the ‘%rtic@ation Agreement”), and certain of those parties subsequently entered 

into certain other “Operative Documents” (as defined in the Participation Agreement) on July 

15, 1998. 

B. Also on July 15,1998, E ON, LEM, certain other Affiliates of E.ON, Kenergy 

and/or one or more of the Century Parties (or their predecessors), among other parties, 

entered into certain agreements and instruments more particularly described below, in 

connection with the sale by L,EM and the purchase by Kenergy (for resale to one or more of 

the Century Parties) of certain quantities of electric energy. 

C .  Big Rivers, E.ON and its relevant Affiliates have concluded that it is in their 

mutual best interests to terminate and release the contractual relationships created by the 

Participation Agreement and the other Operative Documents among them, and have executed 



and delivered a Transaction Termination Agreement dated as of March 26,2007, as amended 

(the “Termination Agreement”), setting forth the terms and conditions upon which Big 

Rivers, E.ON and its Affiliates are willing t o  terminate and release such contractual 

relationships. A condition precedent to the consummation of the transactions contemplated 

in the Termination Agreement is the execution and delivery of this ‘Termination and Release 

by Kenergy, the Century Parties, Southwire and the E.ON Parties. 

D. Prior to the date hereof, and pursuant to various transactions between or 

among certain of the Century Parties and their predecessors, Southwire, certain of the E.ON 

Parties and/or Kenergy, each of the Century Parties became signatories or parties to, 

beneficiaries of and/or obligors under or pursuant to one or more of the “Terminated 

Agreements” (as hereinafter defined). However, Southwire thereafter remained a party to, 

and an obligor under, certain of the Terminated Agreements. 

E. Also prior to the date hereof, LEM assigned and transferred to WKEC, among 

other agreements and rights, all rights, title and interests of LEM under or pursuant to one or 

more of the Terminated Agreements. However, LEM was not, by reason of such 

assignments and transfers, relieved from its debts, obligations or liabilities under or pursuant 

to those Terminated Agreements. 

F. Each of Kenergy, the Century Parties, Southwire and the E.ON Parties has 

concluded that it is in its best interests to terminate and release substantially all of the 

contractual obligations and relationships created by the Terminated Agreements, upon the 

terms and subject to the conditions set forth in this Termination and Release. 

G. Kenergy, Southwire and the Century Parties have agreed to execute and 

deliver this Termination and Release, and to perform their respective obligations provided for 

herein, as a material inducement for E.ON, LEM and WKEC to consummate the transactions 

contemplated in the Termination Agreement. 

H. EON has agreed to execute and deliver this Termination and Release, and to 

perform its obligations provided for herein, as a material inducement for Kenergy, Southwire 

and the Century Parties to consummate the transactions contemplated in this Termination and 

Release. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 

and agreements set forth below, and for other valuable consideration, the receipt of which is 
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hereby acknowledged, the E.ON Parties, Kenergy, Southwire and the Century Parties each 

agree as follows: 

ARTICLE 1 

DEFINITIONS 

Section 1.1 Definitions. Capitalized terms used in this Termination and Release 

(including the Recitals) and not otherwise defined in any provision hereof shall have the 

meanings set forth in Exhibit A to this Termination and Release or, if not so defined in that 

Exhibit A, in Schedule 2.1 attached to this Tamination and Release. The rules of 

interpretation set forth in Exhibit A to this Termination and Release shall apply to this 

Termination and Release and to the Parties’ respective rights and obligations hereunder. 

ARTICLE 2 

TERMINATED AGEEIvIENTS AND INSTRUMENTS 

Section 2.1 Acknowledgment; Terminated Ameements. The Parties, for 

themselves and their respective successors, predecessors and assigns, and for all other 

persons or entities claiming by, through or under them, hereby acknowledge and agree that 

the “Two Year Tier 3 Agreement” and the “Five Year Tier 3 Agreement’’ (each as defined in 

Schedule 2.1 attached to this Termination and Release) each expired in accordance with their 

respective terms prior to the date of this Termination and Release, and are null and void and 

of no filrther force or effect whatsoever. Subject to Section 3.1 below and to the limitations 

set forth in this Section 2.1, effective immediately, and without notice or further action on the 

part of any Party, each of the Parties, for itself and its respective successors, predecessors and 

assigns, and for all other persons or entities claiming by, through or under it, hereby agrees 

with each of the other Parties that each of the agreements, guaranties and other instruments 

and documents set forth or identified on Schedule 2.1 hereto (collectively, the “Terttiitzated 

Agreetnetzis”) is irrevocably terminated and discharged and is of no further force or effect 

whatsoever, except that any consents or approvals of any Party heretofore granted or 

evidenced by any of the Terminated Agreements shall not be terminated, discharged or 

otherwise affected by this Termination and Release. 
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Section 2.2 Filing of Releases and Termination Statements. Each Party agrees to 

promptly execute, deliver, record and/or file in the appropriate filing offices all such Uniform 

Commercial Code termination statements and other instruments of termination, discharge or 

release (in form reasonably satisfactory to the relevant Parties) as shall be reasonably 

requested by any Party to evidence the termination, release and discharge of the Lock Box 

Agreement or security interests evidenced thereby, subject to Section 3.1 below. 

Section 2.3 Releases bv Kenerfy. Effective immediately, and without notice or 

further action on the part of any Party, Kenergy, for itself and its successors, predecessors 

and assigns, and for all other persons or entities claiming by, through or under any of 

them, hereby fully, irrevocably and forever remises, releases, acquits and discharges each of 

the Century Parties, Southwire, LEC, E.ON, LEM, WKEC and Station Two Subsidiary, and 

their respective members, shareholders, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and each of them 

(collectively, the “Kenergy Released Parties”), of and from any and all manner of actions, 

causes of action, suits, sums of money, accounts, reckonings, covenants, controversies, 

agreements, promises, remedies, amounts paid in settlement, compromises, losses, levies, 

rights of contribution, rights of set-off or recoupment, other rights, damages, jud-pents, 

executions, debts, obligations, liabilities, claims and demands of any nature whatsoever, 

whether or not in contract, in equity, in tort or otherwise, whether pursuant to any statute, 

ordinance, regulation, rule of common law or otherwise, whether direct or indirect, whether 

punitive or compensatory, whether known or unknown, whether presently discoverable or 

undiscoverable, whether threatened, pending, suspected or claimed, and whether fixed, 

accrued, contingent or otherwise (collectively, “Ckrittzs”), which Kenergy ever had, now has, 

may now have or may hereafter have against any one or more of the Kenergy Released 

Parties, resulting from, arising out of or in any manner relating to: (i) any Terminated 

Agreement; or (ii) the Systems Disturbance Agreement, dated Aprii, 2001, among Kenergy, 

Big Rivers, WKEC, Station Two Subsidiary and Willamette Industries, Inc. (the “S’stents 

Disturbance Agreement (2002)”); or (iii) any performance or non-performance by a Kenergy 

Released Party under or pursuant to any Terminated Agreement or the Systems Disturbance 

Agreement (2001); or (iv) any breach or default by a Kenergy Released Party under or 
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pursuant to any Terminated Agreement or the Systems Disturbance Agreement (2001), 

howsoever caused and whenever occurring; or (v) in the case of LEC, E.ON, LEM, WKEC 

and Station Two Subsidiary (and their respective members, shareholders, directors, officers, 

employees, agents, representatives, advisors, successors, predecessors and assigns) only 

(A) their respective (including without limitation, their respective employees’, officers’, 

agents’, representatives’, advisors’, contractors’ and/or predecessors’ respective) lease, 

operation, maintenance, repair, upkeep, occupation, generation, use, closure, abandonment, 

retirement, replacement or possession of, or the condition or state of repair of, any electric 

generating plant or other asset or property of Big Rivers (or any components thereof, 

including without limitation, any components installed or constructed following the date of 

the Agreement for Electric Service identified in paragraph 1 of Schedule 2. l), or any electric 

energy generated by or capacity associated with any such electric generating plant, or (B) the 

Participation Agreement or any other “Operative Document” contemplated in the 

Participation Agreement; provided, however, that nothing contained in this Section 2.3 shall 

be deemed to affect, limit, waive or eliminate any covenant or agreement on the part of any 

Kenergy Released Party set forth in this Termination and Release, it being understood that 

such covenants and agreements set forth in this Termination and Release shall survive the 

execution and delivery hereof and the transactions contemplated herein in accordance with 

the terms of this Termination and Release. 

Section 2.4 Releases bv the E.ON Parties. Effective immediately, and without 

notice or further action on the part of any Party, each E.ON Party, for itself and its 

successors, predecessors and assigns, and for all other persons or entities claiming by, 

through or under any of them, hereby fidly, irrevocably and forever remises, releases, 

acquits, waives and discharges Kenergy, Southwire and each of the Century Parties, and their 

respective members, shareholders, directors, officers, employees, agents, representatives, 

advisors, successors, predecessors and assigns, and each of them (coIlectiveIy, the “E.0N 

Released Parties”), of and fiom any and all Claims which such E.ON Party ever had, now 

has, may now have or may hereafter have against any one or more of the E ON Released 

Parties, resulting kom, arising out of or in any manner relating to: (i) any Terminated 

Agreement; or (ii) the Systems Disturbance Agreement (2001); or (iii) any performance or 
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non-performance by an E.ON Released Party under or pursuant to any Terminated 

Agreement or the Systems Disturbance Agreement (2001); or (iv) any breach or default by an 

E.ON Released Party under or pursuant to any Terminated Agreement or the Systems 

Disturbance Agreement (2001); provided, however, that nothing contained in this Section 2.4 

shall be deemed to affect, limit, waive or eliminate any covenant or agreement on the part of 

any E.ON Released Party set forth in this Termination and Release, it being understood that 

such covenants and agreements set forth in this Termination and Release shall survive the 

execution and delivery hereof and the transactions contemplated herein in accordance with 

the terns of this Termination and Release. 

Section 2.5 Releases bv Centurv Parties. Effective immediately, and without 

notice or further action on the part of any Party, each Century Party, for itself and its 

successors, predecessors and assigns, and for all other persons or entities claiming by, 

through or under any of them, hereby fully, irrevocably and forever remises, releases, 

acquits, waives and discharges Kenergy and each of the L,EC, E.ON, LEM, WKEC and 

Station Two Subsidiary, and their respective members, shareholders, directors, officers, 

employees, agents, representatives, advisors, successors, predecessors and assigns, and each 

of them (collectively, the ‘‘Cenfuiy Relensed Parties”), of and from any and all Claims 

which such Century Party ever had, now has, may now have or may hereafter have against 

any one or more of the Century Released Parties, resulting from, arising out of or in any 

manner relating to: (i) any Terminated Agreement; or (ii) any performance or non- 

performance by a Century Released Party under or pursuant to any Terminated Agreement; 

or (iii) any breach or default by a Century Released Party under or pursuant to any 

Terminated Agreement; provided, however, that nothing contained in this Section 2.5 shall 

be deemed to affect, limit, waive or eliminate any covenant or agreement on the part of any 

Century Released Party set forth in this Termination and Release, it being understood that 

such covenants and agreements set forth in this Termination and Release shall survive the 

execution and delivery hereof and the transactions contempIated herein in accordance with 

the terms of this Termination and Release. 

Section 2.6 Releases bv Southwire. Effective immediately, and without notice or 

further action on the part of any Party, Southwire, for itself and its successors, predecessors 
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and assigns, and for all other persons or entities claiming by, through or under any of them, 

hereby fully, irrevocably and forever remises, releases, acquits, waives and discharges 

Kenergy and each of the LEC, EON, LEM, WKEC and Station Two Subsidiary, and their 

respective members, shareholders, directors, officers, employees, agents, representatives, 

advisors, successors, predecessors and assigns, and each of them (collectively, the 

“Southwire Releused Parties”), of and from any and all Claims which Southwire ever had, 

now has, may now have or may hereafter have against any one or more of the Southwire 

Released Parties, resulting from, arising out of or in any manner relating to: (i) any 
Terminated Agreement; or (ii) any performance or non-performance by a Southwire 

Released Party under or pursuant to any Terminated Agreement; or (iii) any breach or default 

by a Southwire Released Party under or pursuant to any Terminated Agreement; provided, 

however, that nothing contained in this Section 2.6 shall be deemed to affect, limit, waive or 

eliminate any covenant or agreement on the part of any Southwire Released Party set forth in 

this Termination and Release, it being understood that such covenants and agreements set 

forth in this Termination and Release shall survive the execution and delivery hereof and the 

transactions contemplated herein in accordance with the terms of this Termination and 

Release. 

Section 2.7 Release from Depositon, Bank. Each Party agrees, upon the written 

request delivered by any other Party at any time following the final disbursements from the 

L.ock Box Account as contemplated in Section 3.1 below, to use its reasonable best efforts to 

cause the Depository Bank to (a) acknowledge in writing for the benefit of Kenergy, LEM, 

WKEC, Southwire, Century and Century Kentucky GP, the termination of the Lock Box 

Agreement and (b) agree in writing with those Parties to release and discharge any further 

obligation or liability of any of those Parties to the Depository Bank under or pursuant to the 

Lock Box Agreement, in each case in form reasonably satisfactory to those Parties. Until the 

execution of such a release by the Depository Bank, the indemnity obligations of the E..ON 

Parties to the Century Parties and Southwire under the last sentence of Section 6 of the Lock 

Box Agreement shall remain in effect and shall not be released by this Termination and 

Release. 
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ARTICLE 3 

OTHER COVENANTS AND COMMITMENTS 

Final Pro-Rations. Payments and Distributions Section 3.1 

(a) Notwithstanding anything contained in this Termination and Release 

to the contrary, and subject to the provisions of Subsection 5(b) of the Lock Box Agreement, 

in the event, immediately prior to the execution and delivery of this Termination and Release, 

any amounts remained owing by Kenergy to WKEC (as assignee of LEM) pursuant to the 

“GREC Power Agreement” (as defined in Schedule 2.1) or the Lock Box Agreement, in 

either case on account of any services rendered by WKEC to Kenergy under either such 

instrument through the execution and delivery of this Termination and Release, the 

obligation of Kenergy to pay such amounts to WKEC shall survive the execution and 

delivery hereof, and such amounts shall be paid by Kenergy to WKEC in immediately 

available funds at the the(s )  contemplated in the following sentence (or promptly following 

the date hereof if not contemplated in the following sentence). The amounts contemplated in 

the preceding sentence as owing to WKEC shall include, without limitation, amounts owing 

to WKEC for services rendered through the date hereof (but only to the extent not recovered 

by WKEC through the Smelter Payments made by the Century Parties or Southwire (or any 

of them) to the Depository Bank in accordance with the Lock Box Agreement and Subsection 

3.1 (b) below (“Smelter Payment Recoveries”)): 

(i) pursuant to Section 7.02, 7.03, 10.01, 10.02, 11.01, 11.03 or 

Schedule A of the GREC Power Agreement (with the final “Billing Month” of that 

agreement (including without limitation, for the purpose of calculating the “Minimum 

Purchase Obligation” under Section e. of that Schedule A) being deemed to be the 

period from and including 1, 2008 through and including the date of 

this Termination and Release), it being understood and agreed that (A) WKEC shall 

be entitled to issue its final bill for such services (and associated amounts owing) at 

any time following the date hereof, and Kenergy shall remit payment for the same 

(exclusive of Smelter Payment Recoveries) within five (5) days after the date of 

delivery of that bill, and (B) the provisions of Section 28.06 of the GREC Power 
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Agreement shall survive the execution and delivery of this Termination and Release 

to the extent they may apply or relate to any of the amounts owing to WKEC as 

contemplated in this Subclause (i) (exclusive of Smelter Payment Recoveries); and 

(ii) pursuant to Section 1 or 4, or Subsection 5(a), of the Lock Box 

Agreement, it being understood and agreed by the Parties that (A) WKEC shall, from 

and after the date hereof, continue to have exclusive dominion and control over, and 

the right to withdraw or to direct the withdrawal of amounts from, the Lock Box 

Account provided for in the Lock Box Agreement (including upon a final closing of 

that account) to the extent required to secure from that account all amounts owing to 

WKEK as contemplated in this Subsection (a), and (B) Kenergy shall continue to be 

entitled, from and after the date hereof, to receive from that Lock Box Account the 

amounts contemplated in Subsection 4(a) of the Lock Box Agreement accruing for 

services provided by Kenergy to the relevant Century Party or Century Parties or 

Southwire through the date hereof. 

(b) Notwithstanding anything to the contrary contained in this 

Termination and Release or in any other agreement or instrument between or among 

Kenergy, Southwire and/or any of the Century Parties, in the event, immediately prior to the 

execution and delivery of this Termination and Release, any amounts remained owing by any 

Century Party or Southwire to Kenergy or WKEC (as assignee of LEM) pursuant to the 

Agreement for Electric Service, dated as of July 15, 1998, as amended, among Kenergy, 

Southwire and one or more of the Century Parties, pursuant to the Lock Box Agreement, 

pursuant to the Assurances Agreement dated as of July 15, 1998, as amended, among WKEC 

(as assignee of LEM), LEM, Southwire and one or more of the Century Parties (the 

“Assurances Agreetitent”), or pursuant to the Consent and Agreement dated December 23, 

2005, among the Century Parties, LEM and WKEC (as assignee of LEM) (the “2005 

Consent and Agreement”), in any such case on account of any services rendered by Kenergy 

to any Century Party or Century Parties or Southwire pursuant to such instruments (or any of 

them) through the execution and delivery of this Termination and Release, the obligation of 

such Century Party or Century Parties or Southwire to pay such amounts to Kenergy or 

WKEC shall survive the execution and delivery hereof (and such other agreements or 
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instruments), and such amounts shall be paid by such Century Party or Century Parties or 

Southwire by payment into the Lock Box Account pursuant to the Lock Box Agreement at 

the time@) contemplated in the relevant agreement described above (for distribution by 

WKEC in accordance with the Lock Box Agreement). If any such amounts remain 

outstanding after the Century Parties and Southwire have made all required payments into the 

Lock Box Account, then the Century Parties or Southwire (as applicable) will pay WKEC 

such amounts in immediately available funds within five (5) days following the date of 

delivery of WKEC’s bill for the same to Kenergy and Century Aluminum of Kentucky 

General Partnership. The amounts contemplated in the preceding sentence as owing to 

Kenergy or WKEC shall include, without limitation, amounts owing to Kenergy or WKEC 

for services rendered through the date hereof: (i) pursuant to Subclause (vi) of Subsection 2.a 

of the Assurances Agreement; and (ii) pursuant to Section 4 of the 2005 Consent and 

Agreement. The provisions of the Lock Box Agreement shall survive the execution and 

delivery of this Termination and Release for the purposes of the receipt, administration and 

distribution of the amounts required to be paid into the Lock Box Account as contemplated 

above 

(c) Subject to the rights and obligations of the Parties contemplated in 

Subsections (a) and (b) above, each of WKEC, LEM, Kenergy, Southwire and the Century 

Parties hereby agree to terminate the Lock Box Agreement as contemplated in Section 12 of 

the Lock Box Agreement. WKEC and LEM are each hereby authorized by the Parties to 

notify the Depository Bank of the termination of the L,ock Box Agreement (and to deliver a 

copy of this Termination and Release to the Depository Bank), and are further authorized to 

effect a final closing of the Lock Box Account, in each case following the distribution of the 

remaining balance of that account as contemplated in Subsections 3.l(a)(ii) and 3.1 (b) above. 

(d) Contemporaneous with the execution and delivery of this Termination 

and Release, WKEC paid to Century Kentucky GP the amount of .$ in 

immediately available funds, representing the final installment of the payments owing by 

WKEC or LEM to any of the Century Parties or Southwire pursuant to Subsection 3 4 9  of 

the Assurances Agreement, the receipt of which is hereby acknowledged by Century 

Kentucky GP. 
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(e) The provisions of this Section 3.1 shall survive the Parties’ execution 

and delivery of this Termination and Release until the amounts contemplated herein are paid 

and discharged in full by the relevant Party or Parties. 

Section 3.2 Waiver of Third Partv Beneficiarv Rights. 

(a) Effective immediately, each of the Century Parties and Southwire, for 

itself and its respective predecessors, successors and assigns, and for all persons or entities 

claiming by, through or under any of them, hereby fully and irrevocably waives and releases 

for the benefit of the E.ON Parties any and all third-party beneficiary rights and other similar 

rights and interests that the Century Parties or Southwire may now have under or pursuant to 

(i) the GREC Power Agreement and/or (ii) the GREC Guaranty. 

@) Effective immediately, Kenergy, for itself and its predecessors, 

successors and assigns, and for all persons or entities claiming by, through or under them, 

hereby fully and irrevocably waives and releases for the benefit of the E.ON Parties any and 

all third-party beneficiary rights and other similar rights and interests (if any) that Kenergy 

may now have under or pursuant to: (i) the Power Purchase Agreement, dated July 15, 1998, 

as amended, among Big Rivers, LEM and WKEC (as successor or assignee of LEM) (the 

“Power Purchase Agreerrterzf‘); and/or (ii) the New Guarantee Agreement, dated April 6, 

1998, by E.ON (as successor to LEC) to and in favor of Big Rivers, to the extent relating to 

the Power Purchase Agreement or the obligations of LEM andor WKEC thereunder. 

Section 3 3 Consents. To the extent their consent may be required, each of 

Kenergy, Southwire and the Century Parties, for itself and its respective predecessors, 

successors and assigns, and for all other persons or entities claiming by, through or under any 

of them, hereby consents to the termination and discharge (as contemplated in Article 2 

above) of each of the Terminated Agreements to which it is not a signatory or a party, and 

consents to the releases of the other relevant Parties of and from Claims as contemplated in 

that Article 2. 

11 



E.01 

Section 4.1 

ARTICLE 4 

REPRESENTATIONS AND WARRANTIES 

Representations and Warranties of the E.ON Parties. Each of the 

Parties herc-l  severally represents and warrants to Kenergy, Southwire and the 

Century Parties that: 

(a) Organization and Existence. Each of the E.ON Parties is duly 

organized, validly existing and in good standing under the laws of the jurisdiction of its 

organization and is duly qualified to do business as a foreign corporation in any jurisdiction 

where the nature of its business and its activities require it to be so qualified. Each of the 

E.ON Parties has the requisite power and authority to conduct its business as presently 

conducted and to enter into and perform its obligations under this Termination and Release in 

accordance with its terms. 

(b) Authorization, Execution, Delivery and Binding Effect. This 

Termination and Release has been duly authorized, executed and delivered hy each E.ON 

Party and, assuming the due authorization, execution and delivery hereof by Kenergy, 

Southwire and each Century Party, constitutes a legal, valid and binding obligation of each 

E.ON Party, enforceable against each such E.ON Party in accordance with its terms, except 

as enforceability may be limited by bankxuptcy, insolvency, reorganization, arrangement, 

moratorium or other laws relating to or affecting the rights of creditors generally and by 

general principles of equity. 

(c) No Violation. The execution and delivery of this Termination and 

Release by each E.ON Party, the consummation by each E.ON Party of the transactions 

contemplated hereby, and the compliance by each E.ON Party with the terms and provisions 

hereof, do not and will not contravene any Applicable Law or its organizational documents. 

(d) No Required Consents. All consents, approvals, resolutions, 

authorizations, actions or orders, including those which must be obtained from any 

governmental entities or regulatory bodies, required for the authorization, execution and 
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delivery of, and for the consummation of the transactions contemplated by, this Termination 

and Release by any E.ON Party have been obtained prior to the date hereof. 

Section 4.2 Reuresentations and Warranties of the Centurv Parties. Each of the 

Century Parties hereby severally represents and warrants to Kenergy, Southwire and the 

E.ON Parties that: 

(a) Organization and Existence. Each of the Century Parties is duly 

organized, validly existing and in good standing under the laws of the jurisdiction of its 

organization and is duly qualified to do business as a foreign corporation in any ,jurisdiction 

where the nature of its business and its activities require it to be so qualified. Each of the 

Century Parties has the requisite power and authority to conduct its business as presently 

conducted and to enter into and perform its obligations under this Termination and Release in 

accordance with its terms. 

(b) Authorization. Execution, Delivew and Binding Effect. This 

Termination and Release has been duly authorized, executed and delivered by each Century 

Party and, assuming the due authorization, execution and delivery hereof by Kenergy, 

Southwire and each E ON Party, constitutes a legal, valid and binding obligation of each 

Century Party, enforceable against each such Century Party in accordance with its terms, 

except as enforceability may be limited by bankruptcy, insolvency, reorganization, 

arrangement, moratorium or other laws relating to or affecting the rights of creditors 

generally and by general principles of equity. 

(c) No Violation. The execution and delivery of this Termination and 

Release by each Century Party, the consummation by each Century Par9 of the transactions 

contemplated hereby, and the compliance by each Century Party with the terms and 

provisions hereof, do not and will not contravene any Applicable Law or its organizational 

documents 

(d) No Required Consents. All consents, approvals, resolutions, 

authorizations, actions or orders, including those which must be obtained from any 

governmental entities or regulatory bodies, required for the authorization, execution and 
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delivery of, and for the consummation of the transactions contemplated by, this Termination 

and Release by any Century Party have been obtained prior to the date hereof. 

Section 4.3 Representations and Warranties of Southwire. Southwire hereby 

represents and warrants to Kenergy, the Century Parties and the E.ON Parties that: 

(a) Organization and Existence. Southwire is duly organized, validly 

existing and in good standing under the laws of the jurisdiction of its organization and is duly 

qualified to do business as a foreign corporation in any jurisdiction where the nature of its 

business and its activities require it to be so qualified. Southwire has the requisite power and 

authority to conduct its business as presently conducted and to enter into and perform i ts  

obligations under this Termination and Release in accordance with its terms. 

@) Authorization, Execution. Delivery and Binding Effect. This 

Termination and Release has been duly authorized, executed and delivered by Southwire and, 

assuming the due authorization, execution and delivery hereof by Kenergy, the Century 

Companies and each E.ON Party, constitutes a legal, valid and binding obligation of 

Southwire, enforceable against Southwire in accordance with its terms, except as 

enforceability may be limited by bankruptcy, insolvency, reorganization, arrangement, 

moratorium or other laws relating to or affecting the rights of creditors generally and by 

general principles of equity. 

(c) No Violation. The execution and delivery of this Termination and 

Release by Southwire, the consummation by Southwire of the transactions contemplated 

hereby, and the compliance by Southwire with the terms and provisions hereof, do not and 

will not contravene any Applicable Law or its organizational documents. 

(d) No Reriuired Consents. All consents, approvals, resolutions, 

authorizations, actions or orders, including those which must be obtained from any 

governmental entities or regulatory bodies, required for the authorization, execution and 

delivery of, and for the consummation of the transactions contemplated by, this Termination 

and Release by Southwire have been obtained prior to the date hereof. 
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Section 4.4 Representations and Warranties of Kenergy. Kenergy hereby 

represents and warrants to each of the E.ON Parties, Southwire and the Century Parties that: 

(a) Organization and Existence. Kenergy is duly organized, validly 

existing and in good standing under the laws of the jurisdiction of its organization and is duly 

qualified to do business as a foreign corporation in any jurisdiction where the nature of its 

business and its activities require it to be so qualified. Kenergy has the requisite power and 

authority to conduct its business as presently conducted and to enter into and perform its 

obligations under this Termination and Release in accordance with its terms. 

(b) Authorization, Execution. Delivery and Bindina Effect. This 

Termination and Release has been duly authorized, executed and delivered by aII necessary 

corporate action on the part of Kenergy and, assuming the due authorization, execution and 

delivery hereof by each E.ON Party, Southwire and each Century Party, constitutes the legal, 

valid and binding obligation of Kenergy, enforceable against Kenergy in accordance with its 

terms, except as enforceability may be limited by bankruptcy, insolvency, reorganization, 

arrangement, moratorium or other laws relating to or affecting the rights of creditors 

generally and by general principles of equity. 

(c) No Violation. The execution, delivery and performance by Kenergy of 

this Termination and Release, the consummation by Kenergy of the transactions 

contemplated hereby, and the compliance by Kenergy with the terms and provisions hereof, 

do not and will not contravene any Applicable Law or its organizational documents. 

(d) No Resuired Consents. All consents, approvals, resolutions, 

authorizations, actions or orders, including, those which must be obtained from any 

governmental entities or regulatory bodies, required for the authorization, execution and 

delivery of, and for the consummation of the transactions contemplated by, this Termination 

and Release by Kenergy have been obtained prior to the date hereof. 

(e) ApDroval of Termination Ameement. Etc. Kenergy has, in its capacity 

as a member of Big Rivers, consented to and approved without reservation (i) Big Rivers’ 

execution and delivery of the Termination Agreement and the other “Definitive Documents” 
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(as defmed in the Termination Agreement) and (ii) Big Rivers’ consummation of the 

“Closing” (as defined in the Termination Agreement) and the other transactions 

contemplated in the Termination Agreement and such other Definitive Documents. 

Section 4.5 Additional Reoresentations and Warranties of the Parties. Each Party 

hereby severally represents and warrants to all other Parties that it has not assigned to any 

person or entity not a signatory to this Termination and Release, at any time prior to the date 

hereof, any rights or interests arising under or pursuant to any Terminated Agreement or, in 

the case of the Parties other than Southwire and the Century Parties, the Systems Disturbance 

Agreement (2001), and that none of its Affiliates (not a signatory to this Termination and 

Release) presently holds or controls, or has the right to exercise, any rights or interests 

arising under or pursuant to any Terminated Agreement or the Systems Disturbance 

Agreement (2001). The Century Parties jointly and severally represent and warrant to 

Kenergy and the E.ON Parties that (a) notwithstanding the descriptions of the signatories or 

parties to the Terminated Agreements set forth or described on Schedule 2.1, prior to the date 

hereof Century Kentucky GP succeeded to all of the rights, interests and obligations (if any) 

of each of NSA, Ltd., Hancock Aluminum LLC, Century Aluminum of Kentucky LLC, 

Metalsco, Ltd., Skyliner, Inc. and Century Kentucky, Inc. (collectively, the “Predecessors”), 

under or pursuant to the Terminated Agreements, including without limitation, any Claims 

that any of the Predecessors may have had or may now have against Kenergy or any of the 

E.ON Parties under or pursuant to any Terminated Agreement, (b) none of the Predecessors 

previously conveyed, assigned or transferred to any person or entity (other than Century 

Kentucky GP) any such Claims, and (c) Century Kentucky GP has the sole and absolute 

right, authority and capacity to release and discharge all such Claims pursuant to this 

Termination and Release without the consent or approval of any Predecessor or other person 

or entity. 

ARTICLE 5 

MISCELLANEOUS 

Section 5.1 Successors and Assims. This Termination and Release shall be 

binding upon, and shall inure to the benefit of and be enforceable by, the Parties named 
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herein and their respective members, shareholders, directors, officers, employees, agents, 

representatives, advisors, successors, predecessors and assigns, and all other persons or 

entities claiming by, through or under any of them. 

Section 5.2 Notices. All notices, requests, demands, claims or other 

communications required or permitted to be given or made under this Termination and 

Release shall be in writing and shall be deemed duly given or made if it is sent by registered 

or certified mail, return receipt requested, postage prepaid, and addressed to the intended 

recipient as set forth below: 

If to any E.ON Party: E.ON U.S. LLC 
220 West Main Street 
Louisville, KY 40202 
Facsimile: 502-627-4622 
Telephone: 502-627-3665 
Attn: Executive Vice President, 
General Counsel & Corporate Secretary 

With a Copy to: 

If to Kenergy: 

With a COPV to: 

Patrick R. Northam, Esq. 
Greenebaum Doll & McDonald PLLC 
3500 National City Tower 
101 South Fifth Street 
Louisville, Kentucky 40202 
Facsimile: 502-587-3695 
Telephone: 502-587-3774 

Kenergy Corp. 

Attn: 
Facsimile: 
Telephone: 

Facsimile: 
Telephone: 
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If to any Century Party: Century Aluminum Company 

If to Southwire: 

Attn: 
Facsimile: 
Telephone: 

Southwire Company 

Attn: 
Facsimile: 
Telephone: 

Any Party may send any notice, request, demand, claim or other communication 

hereunder to the intended recipient at the address set forth above using any other means 

(including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 

mail, or electronic mail), but no such notice, request, demand, claim, or other communication 

shall be deemed to have been duly given unless and until it actually is received by the 

intended recipient. Any Party may change the address to which notices, requests, demands, 

claims, and other communications hereunder are to be delivered by giving the other Party 

notice in the manner herein set forth. 

Section 5.1 Governing Law. THIS TERMINATION AND RELEASE SHALL 

BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF 

THE COMMONWEAL,TH OF KENTUCKY, BUT WITHOUT REGARD TO THE 

CONFLICTS OF LAWS RILES OR PRINCIPLES OF THE COMMONWEALTH OF 

KENTUCKY. 

Section 5.4 Amendments and Waivers. This Termination and Release shall not be 

modified or amended except pursuant to an instrument in writing executed and delivered on 

behalf of each of the Parties No waiver of any of the provisions of this Termination and 

Release shall be deemed to or shall constitute a continuing waiver or a waiver of any other 

provision hereof (whether or not similar). NO delay on the part of any Party in exercising any 

right, power or privilege hereunder shall operate as a waiver thereof 
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Section 5.5 Severability. Any term or provision of this Termination and Release 

which is invalid or unenforceable in any jurisdiction shall, as to such jurisdiction, he 

ineffective only to the extent of such invalidity or unenforceahility, without rendering invalid 

or unenforceable the remaining terms and provisions of this Termination and Release or 

affecting the validity or enforceability of any of the terms or provisions of this Termination 

and Release in any other jurisdiction. 

Section 5.6 Construction. The Parties have participated jointly in the negotiation 

and drafting of this Termination and Release. In the event an ambiguity or question of intent 

or interpretation arises, this Termination and Release shall he construed as if drafted jointly 

by the Parties and no presumption or burden of proof shall arise favoring or disfavoring any 

Party by virtue of the authorship of any of the provisions of this Termination and Release. 

Section 5.7 Incorporation. The Exhibits and Schedules identified in this 

Termination and Release are incorporated herein by reference and made a part hereof. 

Section 5.8 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO 

HEREBY LRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL, BY .JURY IN 

ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS 

TERMINATION AND RELEASE OR THE TRANSACTIONS CONTEMPLATED 

HEREBY" 

Section 5.9 Headings. The article and section headings contained in this 

Termination and Release are inserted for convenience only and shall not affect in any way 

the meaning or interpretation of this Termination and Release. 

Section 5.10 Counterparts. This Termination and Release may be executed in one 

or more counterparts, each of which shall be deemed an original but all of which together 

will constitute one and the same instrument. 

Section 5.1 1 Further Assurances. Each of the Parties shall, at all times, and from 

time to time, upon the request of the appropriate Party, do, execute, acknowledge and deliver, 

or will cause to he done, executed, acknowledged and delivered, all such further acts as may 

he reasonably required to consummate the transactions contemplated in this Termination and 
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Release as they are herein contemplated. Each Party shall, and shall use its commercially 

reasonable efforts to assure that any necessary third party shall, execute and deliver such 

documents and do such other acts and things as any other Party may reasonably require for 

the purpose of giving to that other Party the full benefit of all the provisions of this 

Termination and Release, and as may be reasonably required to complete the transactions 

contemplated in this Termination and Release. 

Section 5.12 Third Par& Beneficiaries. This Termination and Release is entered 

into for the sole benefit of the Parties hereto and the other persons and entities expressly 

contemplated herein, and except as specifically provided herein, shall not confer any rights or 

remedies upon any person or entity other than the Parties, such other identified persons and 

entities and theii respective successors, predecessors and permitted assigns. 

Section 5.13 No Other ReDresentations. Each Party represents to the others that it 

has not executed this Termination and Release upon the basis of any agreement, promise, 

representation or warranty not specifically contained in this Termination and Release. 

Section 5.14 Time of the Essence. Time shall be of the essence in the Parties’ 

performance of their respective obligations under this Termination and Release. 

Section 5.15 Survival. The provisions of this Termination and Release shall survive 

the execution and delivery hereof and the consummation of the transactions conteniplated 

herein, and shall continue to be binding on and enforceable by the Parties hereto in 

accordance with its terms. 

Section 5.16 Acknowledgment and Representation. Each Party has fully read the 

terms of this Termination and Release and has been represented by competent legal counsel 

in connection with the negotiation and execution hereof, and the effect and legal 

consequences of this Termination and Release have been fully explained to each Party by its 

legal counsel. Each Party hereby further represents and warrants to the other Parties that 

such Party has not at any time assigned or transferred to any other person or entity in any 

manner, including by way of subrogation, operation of law or otherwise, any Claim or 

portion thereof that it may have had, has, may now have or may hereafter have, against any 
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other Party hereto of the type(s) contemplated in this Termination and Release as to he 

released and discharged by this Termination and Release. 

W WITNESS WHEREOF, the Parties have caused this Termination and Release to 

be duly executed by their respective authorized officers as of the day and year first above 

written. 

KENERGY COW. 

Name: 
Title: 

E.ON U.S. LLC 

By: 
Name: 
Title: 

LC&E ENERGY MARKETING INC. 

By: 
Name: 
Title: 

WESTERN KENTUCKY ENERGY CORP. 

Name: 
Title: 

SOUTHWIRE COMPANY 

By: 
Name: 
Title: 
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CENTURY ALUMINUM COMPANY 

By: 
Name: 
Title: 

CENTURY ALXJMLNIIM OF KENTUCKY 
GENERAL PARTNERSHIP 

By: METALSCO, LLC, General Partner 

By: 
Name: 
Title: 
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EXHIBIT A 

RULES OF INTERPRETATION AND DEFINITIONS 

RULES OF INTERPRETATION. In this Termination and Release, unless otherwise 

expressly provided herein: 

1 I Any term defined in this Termination and Release (including this 
A and Schedule 2.1 hereto) by reference to another document, instrument or agreement 
shall conhnue to have the meaning ascribed thereto whether or not such other document, 
instrument or agreement remains in effect; 

2 

3. 

4. 

Words importing the singular include the plural and vice versa; 

Words importing a gender include either gender; 

A reference in this Termination and Release to a part, clause, section, 
paragraph, article, party, annex, appendix, exhibit, schedule or other attachment is a 
reference to a part, clause, section, paragraph, or article of, or a party, annex, appendix, 
exhibit, schedule or other attachment to, this Termination and Release unless, in any such 
case, otherwise expressly provided herein, 

5 .  A definition of or reference to any document, instrument or agreement set 
forth in this Termination and Release (including in this Exhibit A or Schedule 2.1 hereto) 
includes all amendments and/or supplements to, and any restatements, replacements, 
modifications or novations of, any such document, instrument or agreement unless 
otherwise specified in such definition or in the context in which such reference is used; 

6 .  A reference to any person or entity includes such person’s or entity’s 
successors and permitted assigns (in the designated capacity); 

7. Any reference to “days” shall mean calendar days unless Business Days 
are expressly specified; 

8. If the date as of which any right, option or election is exercisable, or the 
date upon which any amount is due and payable, is stated to he on a date or day that is 
not a Business Day, such right, option or election may be exercised, and such amount 
shall be deemed due and payable, on the next succeeding Business Day with the same 
effect as if the same was exercised or made on such date or day (without, in the case of 
any such payment, the payment or accrual of any interest or other late payment or charge, 
provided such payment is made on such next succeeding Business Day); 

9. Words such as “hereunder”, “hereto”, “hereof and “herein” and other 
words of similar import shall, unless the context clearly requires otherwise, refer to the 
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whole of the applicable document and not to any particular article, section, subsection, 
paragraph or clause thereof; and 

10. A reference to “including” means including without limiting the generality 
of any description preceding such term, and for purposes hereof the rule of ejusdem 
generis shall not be applicable to limit a general statement, followed by or referable to an 
enumeration of specific matters, to matters similar to those specifically mentioned. 

DEFINITIONS 

“Affiliafe” shall mean, with respect to any Party, any other person or entity 

controlled by, controlling or under common control with, such Party. 

“Applicable Laws” shall mean all federal, state and local laws, rules, regulations, 

ordinances, codes, orders and directives of any court or other governmental entity or 

regulatory body, or any office or agency thereof, 

“Business Day’’ shall mean any day other than Saturday or Sunday or another day 

on which commercial banking institutions are authorized or required by law, regulation 

or executive order to be closed in Louisville, Kentucky. 

The terms “Depositary Bank,” “Lock Box Account” and “Smelter Payrttents” 

have the same meanings in this Termination and Release as in the L,ock Box Agreement. 
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SCHEDULE 2.1 

TERMINATED AGREEMENTS 

1. 

2. 

3” 

4. 

5. 

6. 

I .  

8. 

Agreement for Electric Service, dated July 15, 1998, as amended, between 
LEM and Kenergy (as successor to GREC) (the “GREC Power 
Agreernerif ’) ; 

Agreement for Tier 3 Electric Service (2001-2002), dated .July 15, 1998, 
between LEM and Kenergy (as successor to GREC) (the “Two Year Tier 
3 Agreeriient”); 

Agreement for Tier 3 Electric Service (2001-2005), dated July 15, 1998, 
between LEM and Kenergy (as successor to GREC) (the “Five Year Tier 
3 Agreenienf’); 

Security and Lockbox Agreement, dated as of July 15, 1998, among PNC 
Bank, N.A., LEM, Kenergy (as successor to GREC), Southwire Company, 
Century Aluminum Company (as successor to Southwire Company), 
Century Aluminum of Kentucky LLC (as successor of Southwire 
Company and Century Aluminum Company), Hancock Aluminum LLC 
(as successor to Century Aluminum of Kentucky LLC), and Century 
Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd.) (the “Lock Box Agreetnerit”); 

Assurances Agreement, dated July 15, 1998, among LEM, Southwire 
Company, Century Aluminum Company (as successor to Southwire 
Company), Century Aluminum of Kentucky LLC (as successor to Century 
Aluminum Company), Hancock Aluminum LLC (as successor to Century 
Aluminum of Kentucky LLC), and Century Aluminum of Kentucky 
General Partnership (as successor to Hancock Aluminum L.LC and NSA, 
Ltd.); 

Special Assignment Agreement, dated as of March 26,2001, among LEM, 
Southwire Company, Century Aluminum of Kentucky LLC and Century 
Aluminum Company; 

Consent and Agreement, dated December 23, 2005, among Century 
Aluminum of K.entucky LLC, Century Aluminum Company, Hancock 
Aluminum LLC, NSA, Ltd., Century Aluminum of Kentucky General 
Partnership, Metalsco, Ltd., Skyliner, Inc., Century Kentucky, Inc. and 
LEM (the “2005 Consent arid Agreetiieiit”); 

Systems Disturbance Agreement, dated as of July 15, 1998, among Big 
Rivers, Western Kentucky Energy Corp. (for itself and as successor to 
WKE Station Two Inc.), Kenergy (as successor to Henderson IJnion and 
GREC), Alcan Corporation (as successor to Alcan Aluminum 
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Corporation), Alcan Primary Products Corporation (as successor to Alcan 
Corporation), Southwire Company, Century Aluminum Company (as 
successor to Southwire Company), Century Aluminum of Kentucky LLC 
(as successor to Century Aluminum Company), Hancock Aluminum LLC 
(as successor to Century Aluminum of Kentucky LLC), and Century 
Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd.) (the “1998 Systems Disturbance 
Agreement”); 

Load Management Agreement for Electric Power Supply, dated as of .July 
15, 1998, among LEM, Southwire Company, Century Aluminum 
Company (as successor to Southwire Company), Century Aluminum of 
Kentucky LLC (as successor to Century Aluminum Company), Hancock 
Aluminum LLC (as successor to Century Aluminum of Kentucky LLC), 
and Century Aluminum of Kentucky General Partnership (as successor to 
Hancock Aluminum LLC and NSA, Ltd.); 

Guaranty, dated July 15, 1998, by E.ON (as successor to L,G&E Energy 
Corp.) to and in favor of Kenergy (as successor to GREC) (the “ G E C  
Guaranty”); 

Guaranty, dated as of July 15, 1998, of E.ON (as successor to LG&E 
Energy Corp.) to and in favor of Southwire Company, Century Aluminum 
Company (as successor to Southwire Company), Century Aluminum of 
Kentucky LLC (as successor of Southwire Company or Century 
Aluminum Company), Hancock Aluminum LLC (as successor to Century 
Aluminum of Kentucky LLC), and Century Aluminum of Kentucky 
General Partnership (as successor to Hancock Aluminum LLC and NSA, 
Ltd.) (which Guaranty is appended to the Assurances Agreement 
described in 5 above); 

9. 

10. 

11. 

LOU 10369802 
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EXHIBIT PWT-9 

Term Sheet Proposal of E.ON U.S. to Resolve Outstanding 
Issues between Henderson Municipal Power and Light and 

E.On US. 
Oclobsr 7,2008 

Resolution of Existing Contract Disputes 

1. Excess energy value and method - E.On U S .  would continue to calculate and pay additional 
amounts, if any, that may occur through the unwind transaction closing date according to the 
methodology that is currently in effect (including continuing the use of Big Rivers’ records to 
measure Station Two generation) and would not pursue any actions post closing for the 
reimbursement of any amounts (or interest on those amounts) that WKE and/or LEM have 
already paid to HMPL, under protest with respect to this matter. 

2. Back-up energy cost and method - E.On U.S. would continue to calculate and pay additional 
amounts, if any, that may occur through the unwind transaction closing date according to the 
methodology that is currently in effect and would not pursue any actions post closing for the 
reimbursement of any amounts (or interest on those amounts) that WKE and/or LEM have 
already paid to HMPL, under protest with respect to this matter. 

3. 2004 H1 Thermal Event - E On U.S. would waive HMPL’s share of the insurance deductible 
($60.897.44) associated with the 2004 HI thermal event, 

4. 2006 Coal Inventory Adjustment - E.On U.S. would pay HMPL. $400,000 to resolve all claims 
related to the 2006 coal inventory adjustment. 

Resolution of Plant Condition Claims and HMPL’s Consent to the Unwind 
Transaction 

1. E.On U S .  would agree that HMPL can preserve all of its rights and remedies relating to plant 
operations and condition as currently set forth in the 1998 Agreements that survive the 
termination ofthose Agreements according to their existing terms. This would be accomplished 
by amending the termination date in those Agreements from December .3 1,2023 to the unwind 
transaction closing date. 

2. E.On U S .  would pay HMPL $1 million at closing for its consent to the unwind transaction 

3 .  E.On U.S. would pay $3 million at closing into an escrow account for the benefit of HMPL. to be 
used solely for the purpose of reimbursing HMPL for its share of Station Two capital 
expenditures incurred by HMPL from and after the unwind transaction closing date. These funds 
would go into an interest bearing escrow account and be disbursed from the account upon 
presentation to the escrow agent of BREC invoices for HMPL.’s share ofsaid capital 
expenditures,. 

4. E,.On US.  would reimburse HMPL for its out-of-pocket third party costs associated with the 
unwind transaction at closing, not to exceed $1,400,000. 

Contingent Upon BREC and HMPL, also resolving their contract matters in connection with the unwind transaction 



VERIFICATION 

COMMONWEALTH OF KENTUCKY ) 

COUNTY OF JEFFERSON ) 
) ss: 

The undersigned, Paul W. Thompson, being duly sworn, deposes and says be is the 

Senior Vice President I Energy Services for E ON 1J .S  LL.C, that he has personal laiowledge of 

the matters set forth in the foregoing testimony, and that the answers contained therein are true 

and correct to the best of his information, knowledge and belief, 

# 

Subscribed and sworn to before me, a Notary Public in and before said County and State, 

this f day ot October, 2006 

My Commission E,xpires: 

J u ~  a\! a o o ?  
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AFFIDAVIT OF C. WILLIAM BLACKBURN 



1 C0MMONWEAL.TE-I OF KENTUCKY 

I 7 

3 
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5 
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7 
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14 
15 
16 
17 
18 
19 
20 
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22 
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24 
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27 

28 

29 

30 

31 

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY 

In the Matter of: 

TIIE APPLICATIONS OF BIG RIVERS 
ELECTRIC CORPOWTION FOR: 
(I) APPROVAL OF WHOLESALE TARIFF 
ADDITIONS FOR BIG RIVERS ELECTRIC ) 
CORPORATION, (11) APPROVAL OF 1 
TRANSACTIONS, (111) APPROVAL TO ISSUE 1 
EVIDENCES OF INDEBTEDNESS, AND ) CASE NO. 2007-00455 
(IV) APPROVAL OF AMENDMENTS TO 1 
CONTRACTS; AND ) 

1 
OF E.ON TJ S., L,L,C, WESTERN KENTUCKY 
ENERGY CORP. AND L.G&E ENERGY MARKETING ) 
INC. FOR APPROVAL. OF TRANSACTIONS ) 

AFFIDAVIT OF 
C. WILLIAM BLACKBURN 

Commonwealth of Kentucky ) 
County of Henderson ) 

Comes the Affiant, C. William Blackburn, and after first being duly 

sworn, affbms that the answers given to the following questions are true and 

correct to best of his knowledge and belief. 

I. OVERVIEW 

32 Q. Please state your name and position. 

33 
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I A .  

I 7 

3 

4 

5 

6 Q. 

I 

8 

9 A. 

10 

11 Q. 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

My name is C. William Blackburn. I am employed by Big Rivers 

Electric Corporation (“Big Rivers”) as its Vice President Financial 

Services, Chief Financial Officer (“CFO) and Interim Vice President 

Power Supplyy. 

Are you the same C. William Blackburn who earlier provided 

testimony in these proceedings? 

I am. 

Why is Big Rivers now presenting this Affidavit? 

Big Rivers is presenting this Affidavit in order t o  keep the Commission 

fully apprised with the terms of a negotiated financial resolution of 

complications arising under its 2000 leveraged lease transactions of 

undivided interests in Plants Green and Wilson with Bluegrass 

Leasing Corporation, a subsidiary of Philip Morris Capital Corporation 

(“PMCC) (the “PMCC Lease Transaction”). These complications were 

precipitated by a downgrade in the claims-paying ability of Ambac 

Assurance Corporation (“Ambac”) by Moody’s Investors Services 

(“Moody’s”) on June 19, 2008, which downgrade exposed Big Rivers t o  
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2 

3 

4 

5 

6 

I 

8 

9 

10 

11 Q. 

12 

13 A. 

14 

15 

16 

11 

18 

19 

20 

21 

22 

adverse consequences under the contractual terms of the leveraged 

lease transactions with PMCC. 

After several months of focused efforts, sharpened by the recent unrest 

in financial markets, Big Rivers has resolved the issues relating to 

Ambac’s financial downgrade by agreeing t o  an immediate termination 

of its leveraged lease transactions with PMCC under a negotiated 

buyout structure featuring financial contributions from Big Rivers and 

PMCC (the “PMCC Buyout”). 

How is this Affidavit structured? 

I begin with an overview of the existing PMCC Leveraged Leases in 

order t o  explain why the Ambac credit downgrade precipitated the 

need for Big Rivers t o  act to buy them out. 

I then explain various measures Big Rivers considered prior t o  

determining to enter into the PMCC Buyout on the terms explained in 

this Affidavit. As this section demonstrates, Big Rivers’ decision t o  

enter into the PMCC Buyout on the expedited timeframe explained 

herein was the most prudent option available to  Big Rivers and came 

only after consideration of a number of alternatives. 
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10 Q. 

11 

12 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

77 -- 

I conclude with a discussion of the terms of the PMCC Buyout and the 

roIes played by the various parties financially in the buyout. I also 

briefly explain the relationship between the PMCC Buyout and Big 

Rivers’ proposed Unwind Transaction, approval for which has been 

sought in the above captioned case. Big Rivers is in the process of 

supplementing its application in this proceeding and will be making 

that filing shortly. 

Is Big Rivers filing this Affidavit and the documents 

implementing the PMCC Buyout in order to obtain Commission 

approval of those documents? 

No. As explained in the attached September 25,2008 letter from 

counsel for Big Rivers to the Commission, the PMCC Buyout is non- 

jurisdictional. In this respect the PMCC Buyout is the same as the 

buyout of the leveraged lease transactions with a subsidiary of Bank of 

America Leasing Corporation (successor by merger to Fleet Bank, 

herein “BoA”)(“BoA Buyout”), which did not require Commission 

approval. Big Rivers is providing this Affidavit and these documents 

to the Cornmission for informational purposes. 
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5 A. 
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7 

s 11. 
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10 

11 Q. 

12 

13 

14 A. 

15 

16 

17 

1s  

19 

20 

21 

22 

Are the facts in the September 25,2008 letter from Big Rivers’ 

counsel to the Commission true and correct to the best of your 

knowledge and belief? 

Yes. I have provided the factual basis for the statements in that letter 

and have reviewed that letter to  make sure that it is accurate. 

THE PMCC LEVERAGED LEASES AND AMBAC’S CREDIT 

DOWNGRADE 

Would you please provide an overview of Big Rivers’ 2000 

Leveraged Leases? 

Certainly. As the Commission is aware, in 2000 Big Rivers entered 

into five leveraged lease transactions, two of which concerned an 

undivided 57.2% interest in D.B. Wilson Unit No. 1 involving BOA (the 

“BOA Lease Transaction”) and three others of which concerned 100% 

undivided interests in Plants Robert D. Green Units 1 and 2 and a 

42.8% interest in D. B. Wilson Unit No. 1 involving Bluegrass Leasing, 

a subsidiary of PMCC. Generally speaking, these leases provided the 

investorsflessors (BOA and PMCC) with certain advantages of 

ownership in return for an upfront payment to Big Rivers, and Big 
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Rivers then was required to lease back the units over a specified term 

designed to compensate the investors for their initial capital outlay. 

The Lease Agreements obligated Big Rivers to provide credit 

enhancements for the benefit of the investorsfiessors for Big Rivers’ 

obligations under the Lease. In the event the Lease Transactions were 

to end prematurely, the negotiated terms of the agreements provided 

for certain termination value payments to be made by Big Rivers as  

liquidated damages to  reflect the expected financial benefits yet to be 

achieved by BOA and PMCC as investors. 

Q. How does Ambac figure into these arrangements? 

A. h b a c ’ s  role in the PMCC Leveraged Leases was to serve as an 

insurer of Big Rivers’ obligations to PMCC. As I noted above, Big 

Rivers was required to maintain throughout the term of the PMCC 

Leveraged Leases certain minimum collateral requirements t o  secure 

its financial obligations to the lessor (largely relating to certain lease 

termination payments established as liquidated damages sufficient to 

discharge the debt in the lease transaction, to pay the unrecovered 

portion of the investor’s cash investment in the leased assets, and t o  

make the investor whole for any tax detriment t o  the investor resulting 

from an  early termination). These minimum collateral requirements, 
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which are set forth in Section 7.5 of the Participation Agreement 

between Big Rivers and PMCC, were to be provided in the form of a 

Quallfylng Swap, a Qualifying Facility Lease Surety Bond, or a 

Qualifying Letter of Credit (all terms as defined under the terms of the 

Participation Agreement). In 2000, Big Rivers determined to meet 

this requirement by entering into a Quahfying Swap with a subsidiary 

of Ambac, Ambac Credit Products, LLC (“ACP). Big Rivers paid 

Ambac a financial premium to provide this guaranty. 

Does the agreement with Ambac still qualify as a Qualifying 

Swap under the terms of t he  agreements negotiated with 

PMCC? 

No, it does not. On June 19, 2008, Moody’s rating service downgraded 

the claims-paying ability of Ambac (and thus ACP) to “Aa3” thereby 

rendering Big Rivers’ existing credit default swap provided by Ambac 

as  non-qualifying under the terms of the Participation Agreement 

(which required a minimum Aa2 rating). Big Rivers was served notice 

under the PMCC lease that as a consequence of the Ambac downgrade, 

Big Rivers no longer was able to  rely on the Ambac arrangement as a 

Qualifying Swap to meet this contractual collateral requirement. 

22 
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What do the PMCC Lease Transaction documents require in 

the event of a loss of the Ambac Qualifying Swap? 

Section 7.5 of the Participation Agreement requires Big Rivers to 

replace a Qualifying Swap which has become non-qualifying within 60 

days of Big Rivers' actual notice of such event or the date of receiving 

notice from the Owner Participant. Section 1601) of the Facility Lease 

provides that it shall be an Event of Default thereunder it' Big Rivers 

fails to observe or perform an obligation in Section 7.5 of the 

Participation Agreement. No additional notice or cure period is 

required for such nonperformance to ripen into an Event of Default 

after the 60 day replacement period specified in Section 7.5 of the 

Participation Agreement. 

What remedies does the Participation Agreement provide to 

PMCC in the event of an uncured event of default? 

TJnder the provisions of the Leasehold Mortgage and Security 

Agreement of the PMCC Lease Transaction, PMCC, as the Owner 

Trust, has generally assigned most of its rights under the Facility 

Lease to AME Investments, LLC, as Agent on behalf of the Lenders, 

but has retained the right to  declare the Facilities Lease in default and 
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make the demand for payment of the Equity Portion of Termination 

Value pursuant to Section 17.1(g) of the Facility Lease. Thus, a failure 

by Big Rivers to perform its covenant to maintain “Qualifying” credit 

enhancement pursuant to Section 7.5 of the Participation Agreement 

or a failure to satisfy Basic Rent obligations can lead to either AME 

Investments, as Agent for the Lenders, or PMCC, as the Owner Trust, 

exercising remedies under the Facility Lease. 

If an Event of Default under the Facility Lease occurs on grounds of 

failure to perform the obligation required by Section 7.5 of the 

Participation Agreement or a failure to make the necessary payments, 

PMCC would have the option to (i) settle the Qual&mg Swap with 

ACP; (ii) exercise remedies under the Facility Lease; or (iii) exercise 

the Special Equity Remedy provided in Section 11A of the 

Participation Agreement. Settlement of the Qualifying Swap by the 

Owner Participant could result in the election by ACP to settle the Big 

Rivers Swap with Big Rivers. Were PMCC comfortable with ACP’s 

current ability t o  fulfill its obligations under the Qualifying Swap, 

presumably PMCC would pursue this remedy. 

What would be the practical effect on Big Rivers of PMCC 

exercising one of these remedies? 
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Depending upon the remedy exercised, Big Rivers would either owe a 

Termination Value payment or the Equity Portion of Termination 

Value payment (either to PMCC directly or to ACP were PMCC to elect 

to  settle the swap with it). At present, the current aggregate Equity 

Portion of Termination Value under the three Facility Leases is 

approximately $222 million, meaning that Big Rivers would owe 

PMCC this amount in the event of a default under the PMCC Lease 

Transaction. 

Does the structure of the 2000 PMCC Lease Transaction 

provide for any offsets against a Termination Value Payment 

that would be owed? 

Yes. The PMCC Lease Transactions provide for Big Rivers to have the 

proceeds of the Payment Agreement, the Funding Agreement and the 

securities subject to the Government Securities Pledge Agreement to 

apply against such Termination Value Payment obligation. As 

structured, the proceeds of the Payment Agreement should be 

sufficient t o  discharge Big Rivers' obligation to pay a portion of 

Termination Value in an amount equal to the outstanding principal 

balance of the Series A Loan. Under existing market conditions, the 
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proceeds of the securities subject to the Government Securities Pledge 

Agreement should be more than sufficient to  discharge Big Rivers’ 

obligations to pay a portion of Termination Value in an amount equal 

t o  the outstanding balance of the Series B Loan. And in a default, the 

Funding Agreement would be redeemed by AIG Matched Funding 

Corp., a subsidiary of American International Group, Inc. (“AIG”), in 

an amount equal to the Market Termination Amount. The three AIG 

Funding Agreements serve to economically defease the equity portion 

of the rent under the PMCC Leases and the purchase option price 

under the fixed price purchase option provided in the PMCC Leases. 

Are the amounts of these three offsetting AIG Funding 

Agreements fixed? 

No. The amount received would be subject to exact quantification only 

at the time of redemption. The redemption value under the AIG 

Funding Agreements is tied t o  general market conditions such as the 

London Inter Bank Overnight Rate (“LIBOR”). Changes t o  LIBOR 

have a resulting effect on the redemption value. The amount Big 

Rivers could expect to receive from a redemption has varied 

significantly over the last three months depending upon the condition 

of the financial markets. Although at  certain points these proceeds 
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from the offsetting agreements was  estimated to  be in the 

neighborhood of $68 million, more recent market conditions have 

indicated a value in the neighborhood of $85 million to $92 million. 

How would you estimate Big Rivers’ exposure to PMCC were it 

to declare an event of default based on the Ambac credit 

downgrade in the absence of some negotiated resolution? 

Absent a negotiated resolution, PMCC, commencing 60 days after 

June 19, 2008 (the date of the Ambac credit downgrade), can determine 

to declare an event of default that ultimately would result in Big 

Rivers generally being required to pay PMCC the difference between 

$222 million (the Equity Portion of Termination Value payment) and 

the estimated net proceeds of the three AIG Funding Agreements, also 

called the AIG guaranteed investment contract (“GIC”). The difference 

would be an obligation of Big Rivers not covered by the proceeds of any 

economic defeasance instruments. 

Would Big Rivers’ exposure increase were Ambac to enter 

bankruptcy such that it could not satisfy its obligations? 
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Yes, significantly. The termination value payment described above 

assumes a situation with a still viable Ambac, albeit one with a 

downgrade in its financial rating such that it can no longer adequately 

collateralize Big Rivers’ obligations to PMCC. This scenario assumes 

that Ambac would still be able to satisfy obligations regarding the 

“loop debt” involved in the PMCC Lease Transactions. Were Ambac to 

enter bankruptcy or otherwise be unable to  satisfy its obligations 

regarding this ‘loop debt”, Big Rivers would be exposed t o  significant 

‘ loop debt” obligations which could exceed an additional $583 million 

above the amount owed under the described termination value 

payments. I explain the specifics of this risk at greater length in my 

testimony below. 

Why did the loss of the Ambac arrangement as a Qualifying 

Swap cause Big Rivers to delay its ongoing effort in this case to  

obtain approval t o  unwind its long-term lease transaction with 

E.ON U.S., LLC (“E.ON”) (the “Unwind Transaction”)? 

The Ambac ratings downgrade came at  a time immediately before the 

scheduled hearing date in this proceeding. At the time, Big Rivers and 

E.ON were hopeful that they would be able to obtain Commission 

approval for the Unwind Transaction based on the record they had 
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presented t o  the Commission. But Big Rivers’ support for obtaining 

that approval rested in part on the modeling of Big Rivers’ fmancial 

situation after closing of the Unwind Transaction. 

Given the above-described PMCC contractual requirements, and the 

potential for an event of default absent a satisfactory resolution, Big 

Rivers knew immediately after learning of the Ambac downgrade on 

June 19, 2008 that a financial resolution of the Ambac issues would be 

required before the Unwind Transaction could be closed. Big Rivers 

was aware that resolution of the loss of the Ambac Qualifying Swap 

almost certainly would increase Big Rivers’ costs in one respect or 

another and that any replacement arrangement likely would have a 

measurable fmancial effect on Big Rivers. Accordingly, on June 26, 

2008, Big Rivers and E.ON in a conference call notified the 

Commission and other parties that the pending Application and 

hearing in this proceeding would be affected by the Ambac credit 

downgrade and that Big Rivers and E.ON had no choice but to request 

a postponement of the July 1, 2008 hearing date in Case No. 2007- 

00455 to permit Big Rivers to negotiate a resolution of this issue. 

BIG RIVERS’ APPROACH TO RESOLVING THE AMBAC 

CREDIT DOWNGRADE ISSUES 
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How did Big Rivers ultimately determine to resolve the issues 

created by the loss of the Ambac Qualifying Swap? 

Although Big Rivers considered a number of financial resolutions to 

resolve the issues created by the loss of the Ambac Qualifying Swap, 

Big Rivers ultimately determined that the cleanest, least-risk and 

least-cost solution would be to terminate the PMCC Lease Transaction 

through a negotiated buyout with PMCC to take place no later than 

September 30, 2008. As I mentioned, Big Rivers already had 

terminated two similar leases of undivided interests in Plant Wilson 

with trusts owned by a subsidiary of BOA on June 30, 2008, and this 

structure offered a tried and true alternative while offering Big Rivers 

a means to capitalize on currently high redemption values of the AIG 

Funding Agreements. Moreover, this PMCC Buyout approach 

maintained satisfactory Big Rivers economics even were the Unwind 

Transaction not to close, and Big Rivers required a resolution in either 

event. 

Accordingly, Big Rivers, upon consultation with its board, the Rural 

Utilities Service (“RUS), and E.ON determined that a similar buyout 

of the PMCC Leveraged Leases offered the best means of resolving the 
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potential defaults under the Leverage Leases presented by the loss of 

the Ambac Qualifying Swap while at  the same time minimizing Big 

Rivers’ continued exposure to an increasingly unstable financial 

market. Below, I discuss the specifics by which the existing PMCC 

Leveraged Lease structure will be terminated. But first I discuss the 

course of negotiations and events that led Big Rivers t o  select a buyout 

as the preferred solution. 

You state that under the terms of the PMCC Leveraged Lease 

Participation Agreement Big Rivers had 60 days to develop a 

credit enhancement proposal or a replacement credit proposal. 

Did Big Rivers implement a final credit enhancement proposal 

within the 60 days permitted by the Participation Agreement? 

No, it did not. Sixty days after June 19,2008 was August 18,2008, 

and Big Rivers was not able to finalize and implement a new credit 

enhancement or credit replacement arrangement by that date. 

However, Big Rivers worked with PMCC, E.ON, the RUS and other 

parties to develop a mutually acceptable financial resolution to the 

dilemma presented by the Ambac rating downgrade and an 

increasingly apparent AIG instability. Although not completed by 

August 18, the parties made sufficient progress such that PMCC 
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elected temporarily to forebear exercising any remedies available to it. 

The parties thus continued to negotiate the plan Big Rivers is now 

describing t o  the Commission. 

Would PMCC indefinitely have continued to waive this 

noncompliance had Big Rivers been unable to negotiate this 

resolution? 

No. Big Rivers’ noncompliance was only temporarily waived by the 

equity parties and the lenders in the PMCC Lease Transaction. 

Although Big Rivers’ decision t o  terminate the PMCC Lease 

Transaction by September 30, 2008 was made in part to capitalize on 

current market conditions which have produced higher values for the 

AIG Funding Agreements while eliminating continued exposure t o  

Ambac and AIG credit risk, an additional significant consideration was 

Big Rivers’ wish to satisfy PMCC‘s need for a resolution of this issue 

prior to the end of the third financial quarter. Absent a PMCC Buyout 

by the end of the third quarter, Big Rivers had no assurance that these 

waivers would be extended indefinitely, thus potentially subjecting Big 

Rivers to  the risk of a declaration of an event of default by PMCC or its 

agent. 

Page 17 



1 Q. 

2 

3 

4 A. 

5 

6 

7 

8 

9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

11 

18 

19 

20 

21 

22 

What other options did Big Rivers consider to resolve the 

financial difficulties posed by the Ambac ratings downgrade? 

Initially, Big Rivers and its financial advisors saw three potential 

avenues for Big Rivers to deal with the difficulty posed by the loss of 

the Ambac Quahfymg Swap: (1) provide an alternative credit 

enhancement meeting the requirements of the operative documents of 

the PMCC Lease Transaction; (2) develop new collateralization of the 

equity amounts potentially owed in the event of a default under the 

PMCC Lease Transaction; and (3) terminate the PMCC Lease 

Transaction in a buyout transaction. 

What did Big Rivers conclude regarding the potential for 

providing an alternative credit enhancement? 

Sections 7.5, 7.6 and 7.7 of the Participation Agreement set forth the 

requirements for a qualifying credit enhancement. In order t o  qualify, 

the credit enhancement must constitute: (i) a credit default swap in a 

form similar to the swaps insured by Ambac, and be made or insured 

by an entity the long-term senior unsecured debt obligations or 

financial strength rating of which is at  least “AA” by Standard & Poor’s 

and “Aa2” by Moody’s; (ii) a surety bond issued by an insurer, the long- 
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term senior unsecured debt obligations or financial strength ratings of 

which is at  least “M by S&P and “Aa2” by Moody’s; or (iii) a letter of 

credit issued by a bank, the long-term senior unsecured debt 

obligations of which are rated at  least “AA” by S&P and “Aa2” by 

Moody’s. Thus, although the types of enhancement can come from a 

variety of financial institutions, the ratings are roughly similar and 

exclusive. Given Big Rivers’ existing restrictions on obtaining new 

financings unencumbered or subordinated to the numerous existing 

obligations, Big Rivers determined that it would be extremely difficult, 

if not impossible, to find a credit enhancer that would accept Big 

Rivers without an investment grade credit rating. This conclusion 

remained the same even if the new credit enhancer essentially could be 

placed in the same security package as Ambac, including being secured 

under Big Rivers’ first lien instrument. 

Were there any other abstacles to the use of alternative credit 

enhancers? 

Yes. Providing alternative credit enhancement in the Lease 

Transaction is complicated by the fact that the existing credit 

enhancement, the Qualifying Swaps insured by Ambac, also provide 

the means to avoid the imposition of the provisions of Section 502(b)(6) 
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of the United States Bankruptcy Code on the claims of the equity 

investor and lenders in the Lease Transactions. The Qualifying Swaps 

provide for settlement in the amount of the total Termination Value 

under the leases. The Big Rivers Swaps under which Ambac could 

seek payment from Big Rivers for an identical amount following 

settlement of the Qualifying Swaps are secured by a security interest 

in the AIG guaranteed Funding Agreement, the FHLMC securities 

used in the economic defeasance of the Series B debt and the Ambac- 

issued Payment Agreement. Another credit enhancer stepping into the 

shoes of Ambac under the Qualifying Swaps likely would be reluctant 

to accept this security package, the single largest component of which 

is the Ambac-insured Payment Agreement. 

Replacement of Ambac as credit enhancer under the Qualifying Swaps 

might necessitate replacement of the Series A “loop debt” 

arrangements as well, which would be a further complication. This 

replacement also likely would prove expensive, as few entities, if any, 

are able to provide such a vehicle with “zero weighting” - that is, not 

having t o  reserve against its exposure under the loan in the “loop debt” 

structure since it is secured by the obligation of its affiliate. If zero 

weighting for the remaining portion of the Series A “loop debt” were 

not achieved, the Payment Agreement would reflect an implicit ,yield 
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lower than the coupon on the non-lessee-provided portion of the Series 

A “loop debt”, which would make this replacement at  best expensive 

and, at worst, unavailable. 

Did Big Rivers nevertheless explore third-party credit 

enhancement suppliers and their willingness to provide 

alternative credit enhancement? 

Yes. Despite the wealrness of this approach, Big Rivers in late June 

and early July explored the possibility of providing alternative credit 

enhancement with a number of insurers and banks. Even then, the 

tightness in the credit markets made credit enhancement of this sort 

extremely expensive, even for those unlike Big Rivers with good credit. 

This problem now is further exacerbated. For this reason, Big Rivers 

ultimately rejected the possibility of introducing additional credit 

enhancement into the PMCC Lease Transactions. 

What did Big Rivers conclude regarding its second option .- 

developing an alternate collateralization under the PMCC 

Leveraged Leases? 
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Initially, Big Rivers regarded an alternate cash collateralization 

method as offering an acceptable solution t o  resolving the loss of the 

Ambac Qualifying Swap. ZJnder an  alternate cash collateralization 

method, Big Rivers considered reserving a portion of the proceeds from 

the Unwind Transaction in an amount necessary to cover the so-called 

“equity strip” in the PMCC Lease Transaction. The “equity strip” that 

would be collateralized under this approach would be an amount equal 

to (i) the Equity Portion of the Termination Value set forth in the 

Participation Agreement (calculated as the gross Termination Value 

minus the outstanding principal balance of Series A and Series B debt) 

minus (ii) the accreted value of the AIG Funding Agreements. The 

amount Big Rivers would need to collateralize would decline over time 

during the remaining term of the Lease Transactions as the accreted 

value of the AIG Funding Agreements increases. 

In order to fund this cash collateralization approach, Big Rivers would 

have needed t o  reduce its initial prepayment of RZJS debt upon closing 

of the Unwind Transaction significantly by approximately $150 million 

a t  the time this option was under consideration (the AIG GIC 

redemption price in July and early August was estimated at  

approximately $68 million). However, this approach would allow Big 

Rivers to  have the use of certain funds acting as the collateral because 
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the accreted value of the AIG Funding Agreements would increase and 

because the Equity Portion of the Termination Value would be reduced 

each year to reflect another year of operation under the Agreement 

(and thereby reducing the amount in the “equity strip” required to be 

collateralized). These amounts could then have been used to prepay 

additional amounts of RUS debt. Big Rivers saw this ever-declining 

nature of the obligation to be collateralized as the principal 

recommendation for this approach. In the meantime, amounts held in 

reserve for collateral would have been held in an account maintained 

with U.S. Bank, National Association, as securities intermediary and 

collateral agent. 

Did Big Rivers pursue the  cash collateralization alternative 

with PMCC, RUS, and other parties? 

Yes. Big Rivers initially pursued this cash collateralization alternative 

as its preferred option. Big Rivers Fist met with representatives of the 

RUS in Washington, D.C. on July 9,2008 to present the details of the 

alternate option as capable of meeting the PMCC Leveraged Lease’s 

collateralization requirements. The RUS requested Big Rivers to 

present a summary of the h b a c  issues arising under the PMCC 

Leveraged Lease documents. The RUS also requested that Big Rivers 
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describe and summarize the alternate cash collateralization proposal 

Big Rivers was recommending to the RUS. Big Rivers provided RlJS 

with an executive summary of the cash collateralization approach on 

July 14, 2008. RUS subsequently considered these materials and 

followed up with a series of written questions, answers to which Big 

Rivers provided on August 8, 2008. 

How did the RUS respond t o  the alternate cash collateral 

approach? 

Despite Big Rivers' efforts t o  promote the cash collateralization 

alternative, in late August RUS informed Big Rivers that it was not 

interested in pursuing the cash collateralization alternative. 

Why was the RUS reluctant to agree to the cash 

collateralization alternative? 

The RUS expressed two concerns. First, the RUS did not support a 

reduction of the necessary magnitude in the amount of RUS debt to be 

prepaid at closing. The RUS was uncomfortable agreeing to a proposal 

that would result in an approximate $150 million decrease in the debt 

that would be prepaid t o  it. The RUS opined that the only way it could 
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even consider a reduction of the debt t o  be paid at  closing of this 

magnitude would be if Big Rivers were to agree to eliminate the new 

Indenture and to begin paying interest on the ARW Note. Big Rivers 

could not agree to either of these conditions. Second, the RUS was 

concerned that the alternate cash collateral approach failed t o  

eliminate the risk of further downgrades in Ambac’s financial 

condition, particularly given the potential exposure on the “loop debt” 

were Ambac to enter bankruptcy or otherwise be unable to satisfy its 

obligations relating to that debt. By retaining PMCC and its 

collateralization requirements, the RUS was uncertain that its 

agreement to reduce the debt prepayment would buy it any additional 

protection, even though it would resolve the concerns regarding 

replacement of the Ambac collateralization. 

Are there any  other considerations disfavoring the 

collateralization approach? 

Yes. Subsequent to  the RUS’ expression of disinterest in the 

collateralization approach, additional information regarding the 

precarious financial condition of AIG was disclosed. Because the 

collateralization approach continued to include a major role for AIG 

and its redemption of the AIG Funding Agreements, the decision by 
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RUS and subsequently Big Rivers no longer to pursue the 

collateralization approach was a good one in hindsight. 

How then did Big Rivers come to adopt the PMCC Buyout 

approach as its preferred resolution? 

Faced with the RUS’ rejection of the cash collateral option, Big Rivers, 

E.ON, and other parties re-examined the viability of a lease 

termination approach. On its own, Big Rivers had already determined 

that a termination of the PMCC Leveraged Leases offered a number of 

significant benefits. Termination of the PMCC Leveraged Leases 

would permit Big Rivers to close the Unwind Transaction, would 

remove Big Rivers from further exposure to the credit volatility of 

Ambac and AIG, would eliminate continued exposure to indemnities to 

participants in the Lease Transaction, would eliminate the need for 

consents or waivers in the future from participants in the Lease 

Transactions, and would serve to greatly simplify the documentation of 

the Unwind Transaction. Big Rivers already had entered into a buyout 

of the BOA Lease Transaction, and Big Rivers recognized the 

tremendous advantages of removing PMCC from its future financial 

planning. 
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Despite these advantages, however, Big Rivers initially had 

determined that a termination of the PMCC Leveraged Lease would 

require a substantial cash payment to PMCC of an amount roughly 

equivalent t o  $145 million, the Equity Portion of the Termination 

Value (assuming an AIG Funding Agreement redemption (ie., GIC) of 

approximately $68 million). Because this amount, like the alternative 

cash collateralization option, would require a reduction in the RUS 

debt prepayment, Big Rivers thought the cash collateralization option’s 

freeing up of collateral as time passed t o  be a preferable alternative. 

What circumstances caused Big Rivers to favor the PMCC 

Buyout solution? 

One incentive to favor the PMCC Buyout was E.ONs agreement to  

fund one-half of the residual lease termination payment to  PMCC as 

an incentive to permit the Unwind Transaction t o  close. Faced with a 

much smaller ultimate contribution of its own funds in the event of an 

Unwind, Big Rivers determined that it could enter into a lease 

termination and still agree t o  prepay $125 million to the RUS upon 

closing of the TJnwind Transaction. Second, irrespective of E.ONs 

participation in the buyout, changes t o  LIBOR caused by the 

instability in credit markets caused the value of the AIG Funding 
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Agreements to increase, thereby lowering the Equity Portion of the 

Termination Value Payment to PMCC, further increasing the 

attractiveness of this alternative. Third, a PMCC Buyout would 

simplify Big Rivers’ finances and eliminate the uncertainty concerning 

the possible failure of AIG or Ambac. The instability in the world 

credit markets provides a very strong incentive t o  complete a PMCC 

Buyout at  this time. 

How did the BUS view a buyout of the PMCC Lease 

Transaction? 

On August 29, 2008, Big Rivers approached the RUS regarding its 

interest in a lease termination structured in this fashion, and the RUS 

agreed to review this approach, subject to receipt of further 

documentation. Big Rivers provided this documentation to the RUS on 

September 3,2008. RUS then agreed in principle t o  this approach on 

September 12,2008, thereby permitting Big Rivers to prepare and 

submit this alternative to the Commission for its approval, pending 

final RUS approval and execution of buyout documentation. 

Did Big Rivers initially intend to  terminate the  PMCC Lease 

Transaction as early as September 30,2008? 
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No. Initially, Big Rivers’ discussions with E.ON and PMCC were 

based on a PMCC Buyout that would take place upon closing of the 

Unwind Transaction. However, the increased value in the AIG 

Funding Agreements due to market instability and the disclosed 

financial instability of AIG led Big Rivers to conclude that an earlier 

termination by September 30, 2008 offered the greatest opportunity to 

maximize the value of the AIG Funding Agreements while eliminating 

continued exposure to the credit of AIG and Ambac. Accordingly, Big 

Rivers and PMCC have agreed to the terms of the PMCC Buyout now 

being presented t o  the Commission on an expedited basis in order to 

lock in all of these advantages now. 

You state that a principal reason Big Rivers is arranging a 

buyout of PMCC at this time is to eliminate the uncertainty of 

the failure of AIG or Ambac. Please explain. 

The future of AIG is unknown and unknowable given the recent 

turmoil in world credit markets, AIGs  financial fragility and the 

TJnited States government’s attempt to bolster AIGs economic 

condition. The risk of failure is real and the consequences are 

enormous. In the unlikely event that AIG becomes bankrupt, Big 
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Rivers would lose the AIG Funding Agreements, which were valued a t  

approximately $88.3 million as of September 25, 2008. Big Rivers 

would still face a $222 million obligation t o  PMCC, but would not have 

the $88.3 million AIG Funding Agreements t o  offset that obligation. 

What are the implications of a potential bankruptcy of Ambac? 

An Ambac bankruptcy would be potentially catastrophic for Big Rivers 

because of Big Rivers’ resulting exposure to the “loop debt” in the 

Leveraged Leases. 

Please explain. 

Big Rivers’ Series A debt obligation under the Leveraged Leases is held 

in a company in which Ambac is a minority subsidiary. This Series A 

debt - or ‘loop debt” - is offset by a guaranty by Ambac itself to pay 

the Series A debt obligation. The amount of the Series A debt is $583 

million as of July 2008. 

If Ambac were to go bankrupt, the amount of its guaranty of the Series 

A debt would be reset by a bankruptcy court. If, for example, the 

Ambac guaranty was ultimately worth ten cents on the dollar, Big 
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Rivers’ exposure to  the “loop debt” would be over half a billion dollars 

($583 million - $58.3 million = $524.7 million). 

Would this potential $5OO,OOO,OOO.OO-plus obligation be an 

additional obligation of Big Rivers on top of its other debt? 

Yes. Big Rivers’ $500 million “loop debt” obligation would be in 

addition t o  Big Rivers’ other obligations, including (as of July 2008) 

$778.7 million to the Rural Utilities Service, $101.5 million for the 

RUS ARVP Note, $222 million to PMCC, $15.9 million to LG&E, and 

$142.1 million for Big Rivers’ Pollution Control Bonds. Clearly, 

eliminating the risks associated with a failure of either AIG or Ambac 

by buying out PMCC now is highly desirable for Big Rivers. 

THE PMCC BUYOUT SOLUTION 

When does Big Rivers propose to close the PMCC Lease 

Transaction termination? 

Although Big Rivers, E.ON and PMCC originally contemplated a 

buyout on the closing date of the Unwind Transaction, Big Rivers now 

intends to close the PMCC Lease Transaction termination on or before 
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the close of business on September 30,2008 in order to lock in the 

favorable AIG Funding Agreement market value, to limit continued 

exposure t o  the credit of AIG and Ambac, and to end reliance on 

PMCC's waiver of exercise of its remedies due to default. Big Rivers 

intends to close the PMCC Buyout regardless of whether the Unwind 

Transaction occurs. 

Is there anything in the PMCC Leveraged Leases which 

prohibits a termination of the leases as contemplated by Big 

Rivers? 

No, not to my knowledge. As I stated earlier, the template for the 

PMCC Buyout is the same as for the BOA Buyout that Big Rivers 

successfully closed in June 2008. 

How much has Big Rivers agreed to pay PMCC in connection 

with the PMCC Buyout? 

Big Rivers agreed to pay PMCC a negotiated termination payment of 

$214 million less the actual value produced by the sale and redemption 

of the AIG Funding Agreements and government securities. The 

termination payment amount is based on the liquidated damages 
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provision contractually included in the PMCC Leveraged Lease 

documentation. While the PMCC Leveraged Leases specified a 

starting Termination Value of $222 million at  present for the three 

leases concerned, Big Rivers and PMCC negotiated an $8 million 

reduction in the stated termination value. This amount represents 

PMCC’s principal contribution to the economic resolution. However, as 

discussed below, PMCC also has agreed t o  contribute to Big Rivers a 

short-term unsecured loan in a maximum amount of $20 million 

(varying depending on the value of the AIG GIG), t o  he paid hack in 

full by Big Rivers on the earlier to occur of December 31,2009 or the 

date of closing of the Unwind Transaction between Big Rivers and 

E.ON. This loan is an additional incentive for Big Rivers to agree to an 

immediate buyout 

15 Q. 

16 
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18 

19 A. No. The exact amount of the proceeds from the AIG Funding 

20 

21 

22 

Does Big Rivers know currently the exact amount that will be 

owed to PMCC after the AIG Funding Agreements and 

securities are redeemed or sold? 

Agreements t o  he redeemed and the federal agency securities to he sold 

to reduce the $214 million otherwise payable to PMCC will he known 

only when Big Rivers locks in the redemption price with AIG. This 
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AIG price will vary on a daily basis with LIBOR, and AIG has stated 

that it will permit Big Rivers to  lock in a price that will be good for 48 

hours. Although the tentative redemption price for the Funding 

Agreements was estimated on September 25,2008 to be approximately 

$88.3 million, the price will be subject t o  daily fluctuation until Big 

Rivers actually locks in a price with AIG. 

How much of the resulting PMCC termination payment will 

Big Rivers be responsible for paying after redemption of the 

AIG Funding Agreement and sale of t he  securities if t he  

Unwind Transaction closes? 

Under the terms of their negotiated Cost Sharing Agreement, Big 

Rivers and E.ON agreed to share equally in the net amount required to 

be paid to PMCC in connection with the termination after the 

redemption of the AIG Funding Agreements and securities. As part of 

the agreement between Big Rivers and PMCC based on the under1,ying 

PMCC Leveraged Lease documents, the actual proceeds of the 

redemption of the AIG Funding Agreements and any remaining 

proceeds realized from the sale of the federal agency securities Grst 

will be utilized by Big Rivers t o  reduce the $214 million owed to 

PMCC. Big Rivers will be responsible for paying this amount to 
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PMCC on or before September 30, 2008. In the event of an Unwind 

Transaction closing, this remaining net amount paid by Big Rivers to 

PMCC, less any amount from Co-Bank or other parties involved, will 

be shared equally between Big Rivers and E.ON. 

When does the Cost Share Agreement provide for E.ON to make 

this payment to Big Rivers? 

The Cost Share Agreement provides for E.ON to pay its one-half share 

of the net PMCC Buyout cost at closing of the Unwind Transaction. In 

addition, although the Cost Share Agreement has not been finalized, it 

currently provides that the 50150 sharing of the net PMCC Buyout cost 

between E.ON and Big Rivers will be capped at  $55 million for E.ON if 

the Unwind Transaction closes after December 31, 2008. 

Given the fluctuation in the value of the MC, Funding 

Agreements, how can Big Rivers know that it is able to afford 

the PMCC Buyout without a closing of the Unwind Transaction 

and the receipt from E.ON of its one-half share? 

Before agreeing to a PMCC Buyout on or before September 30,2008, 

Big Rivers determined that it would not be willing to enter into a 
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PMCC Buyout prior t o  closing of the TJnwind Transaction unless its 

total out of pocket exposure could be limited t o  $109 million. Big 

Rivers arrived at this figure as the maximum amount it was willing t o  

pay given its available cash on hand of approximately $129 million. 

Big Rivers determined that it needed to maintain no less than $20 

million of cash on hand after engaging in the PMCC Buyout, pending 

either (i) a closing of the TJnwind Transaction when Big Rivers would 

receive E.ONs one-half share of the net PMCC termination payment 

or (ii) a rate surcharge of approximately ten percent above status quo 

rates which Big Rivers wilI immediately seek to ensure stable and 

secure operations going forward. 

What mechanism did Big Rivers and PMCC agree upon to 

maintain a maximum Big Rivers cash outlay of $109 million 

and a minimum cash on hand of $20 million after closing of the 

PMCC Buyout? 

Big Rivers and PMCC negotiated a variable amount, short-term 

unsecured bridge loan from PMCC to provide Big Rivers with 

additional financing up to the earlier t o  occur of December 31, 2009 or 

the date of closing of the Unwind Transaction. PMCC indicated that 

while it was willing to explore a short-term unsecured bridge loan at  
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an 8.5% interest rate to get Big Rivers to the closing of the Unwind 

Transaction or to a point at  which Big Rivers could seek an adjustment 

t o  its rates, PMCC stated that under no circumstances would it be 

willing to lend Big Rivers more than $20 million on an unsecured 

basis. Given this maximum loan amount and Big Rivers’ view that it 

could not spend more than $109 million in cash, Big Rivers and PMCC 

determined that PMCC would offer a sliding scale short-term loan 

based off this maximum $109 million payment. 

How is the actual amount of the PMCC loan to be determined? 

Big Rivers and PMCC agreed that the loan amount would pivot on the 

amount required to make Big Rivers’ immediate out of pocket expense 

$109 million on the PMCC lease termination subject to the $20 million 

maximum loan. As an example, assuming the $88.3 million AIG GIC 

value on September 25,2008, Big Rivers’ net termination payment to 

PMCC would be $125.7 million ($214 million less $88.3 million). 

Subtracting $109 million from that figure yields a loan amount of 

$16.7 million. Given the maximum loan amount of $20 million, the 

maximum net PMCC lease termination payment Big Rivers could 

afford while adhering to the $109 million maximum outlay would be 
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$129 million. Thus, the PMCC Buyout requires an AIG GIC value of 

at  least $85 million, as  $214 million less $85 million is $129 million. 

What happens if the redemption value of the AIG Funding 

Agreements is less than $85 million? 

Big Rivers will not enter into the PMCC Buyout unless the AIG 

Funding Agreements yield at least $85 million. 

What will Big Rivers’ source of funding be Ear the PMCC 

termination payment to be made on or before September 30, 

2008? 

On or before September 30, 2008, Big Rivers will use its own funds to 

pay for the PMCC Buyout. The actual amount paid t o  PMCC will be 

$109 million, which will be the difference between $214 million and the 

actual redemption value of the AIG Funding Agreements, less the 

amount of the loan from PMCC determined as set forth above. 

Big Rivers later potentially will receive a contribution from ELON at 

the closing of the Unwind Transaction, depending upon the terms 

settled upon with E.ON and upon a successful closing. 
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What if the Unwind Transaction does not close after Big Rivers 

has entered into the PMCC Buyout? 

If the Unwind Transaction does not close, Big Rivers will not receive 

an E.ON contribution towards the PMCC Buyout. Big Rivers still will 

be required to pay back the amount of the loan from PMCC by 

December 31, 2009, and it still will have paid the $109 million to 

accomplish the PMCC Buyout. 

Will Big Rivers be financially viable if it is required to absorb 

the PMCC Buyout costs without the E.ON contribution? 

Yes, Big Rivers will remain financially viable - on the modeled 

assumptions that Big Rivers is permitted to seek a rate surcharge of 

approximately ten percent. Big Rivers will request the Commission to 

approve a surcharge i€ the TJnwind Transaction cannot be closed. 

Has Big Rivers modeled the financial effects on its status quo 

rates if the PMCC Buyout occurs but the Unwind Transaction 

does not? 

Page 39 



1 A. 

2 

3 

4 

5 

6 

7 

8 Q. 

9 

10 

11 

12 A. 

13 

14 

15 

16 

17 

18 Q. 

19 

20 

21 

Yes. Attachment 1 t o  this Affidavit includes the output of Big Rivers 

Unwind Financial Model that assumes no Unwind Transaction, a 

PMCC Buyout closing effective September 30,2008, and an assumed 

AIG GIG value of $88.3 million. This model indicates that Big Rivers 

would need an  approximate ten percent rate surcharge on top of 

existing rates if the Unwind Transaction is not closed. 

In the event the Unwind Transaction does close as 

contemplated, would there be a financial effect on Big Rivers' 

post-closing operations due to the PMCC Buyout? 

Yes. Big Rivers would need to reduce the amount of debt t o  be paid to 

the RUS at closing to account for the payments made in connection 

with the PMCC Buyout. Any such effect would be presented by Big 

Rivers as part of a revision to its Application presenting the revised 

terms of its transaction. 

Has Big Rivers performed any modeling of its financial status 

in the event both the PMCC Buyout and the Unwind 

Transaction occur? 
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Yes. Attachment 2 to this Affidavit presents a version of Big Rivers’ 

Unwind Financial Model previously used in this case that assumes a 

successful Unwind Transaction effective December 31, 2008. This 

model assumes an AIG GIC value of approximately $68 million. As 

this model demonstrates, Big Rivers would remain financially viable. 

If the Unwind Transaction closes on  December 31,2008, what  

effect will the PMCC Buyout have o n  Big Rivers’ average rates 

through 2023? 

Attachment 3 to this Affidavit shows that the effect of the PMCC 

Buyout after an Unwind closing on Big Rivers’ Non-Smelter Member 

rates will be an increase of approximately $0.55 per MWh. The 

average increase t o  Big Rivers’ Smelter rates will be approximately 

$0.45 per MWh. (Both calculations assume a December 31, 2008 

PMCC Buyout closing with a $68 million GIC. A September 30,2008 

closing with a $88.3 million GIC will result in smaller increases”) 

Will the BUS approve the PMCC Buyout before it closes? 

Yes. The RUS is well aware of the effect of the Ambac and AIG credit 

risks and enthusiastically supports the PMCC Buyout. 
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Did Ambac provide any financial contribution to the PMCC 

Buyout? 

Ambac has agreed t o  waive its fees and legal services payments in 

connection with actions necessary to implement the PMCC Buyout. 

How will the termination of the PMCC Lease Transaction be 

documented? 

As between PMCC on the one hand and Big Rivers on the other, the 

documents for the PMCC Buyout will follow the same financial 

structure utilized for the June 30, 2008 BOA Buyout. The major 

operative document is an Omnibus Termination Agreement among the 

various parties, including the providers of the economic defeasance 

instruments, in accordance with which (1) Big Rivers will pay the 

termination payment t o  PMCC; (2) the Series A and Series B Loans 

will be discharged through proceeds of the funding agreements 

discussed above; (3) the Funding Agreement will he redeemed and the 

proceeds applied to the termination payment to be paid to PMCC; (4) 

the Owner Trusts’ interests in Plant Green and Plant Wilson will be 

conveyed to Big Rivers and the Head Leases will immediately 
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terminate; and (5) all operative documents for the lease transaction 

will terminate and all parties will agree to provide any necessary 

releases to effect the release of any liens or security interests of the 

lease parties in Big Rivers’ property. Accordingly, once the PMCC 

Buyout is closed, PMCC will have no further financial interest in Big 

Rivers or any of its facilities, apart from the unsecured bridge loan. 

As between Big Rivers and E.ON, the documentation of an E.ON 

commitment relating t o  the PMCC Buyout will be filed with the 

Commission at such time as Big Rivers files an amendment to its 

Application in the Unwind Transaction and is expected to be reflected 

in a separate Cost Sharing Agreement. 

You state that the PMCC Buyout is structured similar to the 

BOA Buyout. If that is the case, why was it necessary for Big 

Rivers to make a financial contribution to the PMCC Buyout 

but not to the BOA Buyout? 

While the two lease terminations are structured similarly, they differ 

greatly in terms of the sizes of the remaining equity values involved, in 

the timing of the termination request relative t o  the Ambac downgrade 

and the general financial market turmoil, and in the perspectives of 
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the parties concerned. PMCC and BOA clearly had many 

considerations which they valued differently, and the amounts 

required t o  terminate their lease transactions reflect that. BOA, as  an 

initial matter, was receptive to a termination of its lease transaction, 

and negotiations with it did not commence in the context of a potential 

event of default under the BOA Lease Transaction. Instead, these 

negotiations began well before the Ambac credit downgrade and the 

widespread market turmoil. By contrast, the PMCC Buyout largely 

was negotiated after the Ambac credit downgrade, and the amount 

paid by Big Rivers t o  terminate the PMCC Lease Transaction closely 

tracks the Termination Value payment set forth in the PMCC Lease 

Transaction. PMCC was simply unwilling to  accept a lesser amount t o  

terminate the lease and had the leverage of potentially declaring an 

event of default if it did not receive an amount sufficient to meet its 

expectations. 

Taken as a whole, do you believe that the proposed PMCC 

Buyout is a prudent resolutian of the issues presented by the 

Amhac credit downgrade? 

Absolutely. Big Rivers is currently out of compliance with the 

requirements of the operative documents of the PMCC Leveraged 
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Leases obligating it to provide equity credit enhancement of a specified 

credit quality. But for PMCC's waiver of its right to  declare an event 

of default based on this noncompliance, Big Rivers would face an 

obligation to pay a sum which is well in excess of the proceeds of the 

economic defeasance instruments securing its obligations under the 

PMCC Lease Transaction. 

Big Rivers must resolve these PMCC Lease Transaction issues 

whether or not the TJnwind Transaction closes, and this buyout 

alternative both continues t o  permit the Unwind Transaction to move 

forward and reduces the costs to  which Big Rivers otherwise would be 

exposed. Were Big Rivers t o  wait to terminate these leases it would 

risk continued exposure t o  the credit risk of Ambac and AIG, and the 

AIG GIC redemption value would continue to float, adversely affecting 

Big Rivers were the value to decline. Entering into the PMCC Buyout 

now eliminates these risks. 

Does Big Rivers have any better option if it does not  complete 

the PMCC Buyout at this time? 

No, it does not. PMCC has stated that its bridge loan is only available 

if the PMCC Buyout closes in the third quarter of this year. Moreover, 
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addressing the Ambac downgrade is not a question of if, but a question 

of when. If Big Rivers ignores the Ambac downgrade and Ambac slips 

into bankruptcy, Big Rivers itself faces almost certain bankruptcy. 

Options other than a PMCC Buyout are either impractical, more 

expensive, or unacceptable to  the RUS, as I discussed earlier. 

Delaying a PMCC Buyout would almost certainly cost more, expose Big 

Rivers t o  greater risk of an AlG or Ambac failure, and cause Big Rivers 

to miss the favorable financing terms and conditions currently 

available t o  Big Rivers. The time to close the PMCC Buyout is now. 

Mr. Blackburn does this conclude your Affidavit? 

Yes. 
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Verification 

I, C. William Blackburn, Vice President Financial Services, Chief 

Financial Officer and Interim Vice President Power Supply for Big Rivers 

Electric Corporation, hereby state that I have read the foregoing Affidavit 

and the attached cover letter and that the statements contained therein are 

true and correct to the best of my knowledge and belief, and I verify, state, 

and affirm that this Affidavit and the attached cover letter are true and 

correct to the best of my knowledge and belief, on this the 2 5 t h  day of 

September, 2008. 

Vice President Financial Services, Chief 
Financial Officer and Interim Vice President 
Power Supply 
Big Rivers Electric Corporation 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF HENDERSON ) 

The foregoing verification statement was SUBSCRIBED AND SWORN 
to before me by C. William Blackburn, as Vice President and Chief Financial 
Officer of Big Rivers Electric Corporation, on this the 25th day of September, 
2008. 

Notary Public, Ky., State at Large 
~y commission expires: I - I A - O ~  
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Non-Smelter Member Rates 19/23/081: 

 ate Impact A n a W i  ($l H 1  

Y. Non-Smelter Members 

1 December Close/ $72.5m Buyout 
2 MRDA Continued 
3 GRA 
4 Regulatory Account 
5 
6 FAC 
7 Envimnmental Surcharge 
8 Surchargecredit 
9 Rebate Realiied 
10 Economic Reservel MRSM 
11 Net 
12 
13 Overall Change 
14 December C l o d  

Non-Smelter Member Rates 19/23/081: 

 ate Impact A n a W i  ($l H 1  

Y. Non-Smelter Members 

1 December Close/ $72.5m Buyout 
2 MRDA Continued 
3 GRA 
4 Regulatory Account 
5 
6 FAC 
7 Envimnmental Surcharge 
8 Surchargecredit 
9 Rebate Realiied 
10 Economic Reservel MRSM 
11 Net 
“II  
I L  

13 Overall Change 
14 December C l o d  No PMCC Buyout . .  

Smelter Rates 19/23/081: 

Rate Impact Anabis ($1 MWh) 

2. Smelters 

I December Close/ $72.5111 Buyout 
2 MRDA Continued 
3 GRA 
4 TIER Adjustment 
5 FAC 
6 Smelter Economic Reserve 
7 Environmental Surcharge 
8 Power Purchases 
9 Surcharge 
10 TIER Related Rebate 
11 Overall Change 
12 December Close/ No PMCC Buyout 

Rate Impact Anabis ($1 MWh) 

2. Smelters 

I December Close/ $72.5111 Buyout 
2 MRDA Continued 
3 GRA 
4 TIER Adjustment 
5 FAC 
6 Smelter Economic Reserve 
7 Environmental Surcharge 
8 Power Purchases 
9 Surcharge 
10 TIER Related Rebate 
11 Overall Change 
12 December Close/ No PMCC Buyout 

Attachment 3 





EXHIBIT 93 

LIST OF FINANCING DOCUMENTS NO 
LONGER REQTJIRED 



- List of Financing Documents No Loneer Required 

Facility Lessor (D) Secured Note (PBR-l), filed as Exhibit 50 to Big Rivers’ April 10, 
2008, Second Amendment and Supplement to Application 

Facility Lessor (D) Secured Note (PBR-2), see Exhibit 50 to Big Rivers’ April 10,2008, 
Second Amendment and Supplement to Application 

Facility Lessor (D) Secured Note (PBR-3), see Exhibit 50 to Big Rivers’ April 10,2008, 
Second Amendment and Supplement to Application 

Facility Lessor (E) Secured Note (PBR-l), filed as Exhibit 51 to Big Rivers’ April 10, 
2008, Second Amendment and Supplement to Application 

Facility Lessor (E) Secured Note (PBR-2), see Exhibit 51 to Big Rivers’ April 10,2008, 
Second Amendment and Supplement to Application 

Facility Lessor (E) Secured Note (PBR-3), see Exhibit 51 to Big Rivers’ April 10,2008, 
Second Amendment and Supplement to Application 

Ambac Credit Products Secured Note (PBR-I), filed as Exhibit 52 to Big Rivers’ April 
10,2008, Second Amendment and Supplement to Application 

Ambac Credit Products Secured Note (PBR-2), see Exhibit 52 lo Big Rivers’ April 10, 
2008, Second Amendment and Supplement to Application 

Ambac Credit Products Secured Note (PBR-2), see Exhibit 52 to Big Rivers’ April 10, 
2008, Second Amendment and Supplement to Application 

Amended and Restated Stock Pledge Agreement, filed as Exhibit 58 to Big Rivers’ April 
10,2008, Second Amendment and Supplement to Application 

Amended and Restated Funding Agreement Pledge Agreement (PBR-I), filed as Exhibit 
59 to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Amended and Restated Funding Agreement Pledge Agreement (PBR-2), see Exhibit 59 
to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Amended and Restated Funding Agreement Pledge Agreement (PBR-3), see Exhibit 59 
to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Amended and Restated Payment Agreement Pledge Agreement (PBR-I), filed as Exhibit 
GO to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Amended and Restated Payment Agreement Pledge Agreement (PBR-2), see Exhibit 60 
to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

1. 

2. 

3. 

4. 

5 .  

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 
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16. 

17. 

18“ 

19. 

20” 

21. 

22. 

23 I 

24. 

25. 

26. 

27. 

28. 

29. 

Amended and Restated Payment Agreement Pledge Agreement (PBR-3), see Exhibit 60 
to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Amended and Restated Government Securities Pledge Agreement (PBR-I), filed as 
Exhibit 61 to Big Rivers’ April 10,2008, Second Amendment and Supplement to 
Application 

Amended and Restated Government Securities Pledge Agreement (PBR-2), see Exhibit 
61 to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Amended and Restated Government Securities Pledge Agreement (F‘BR-3), see Exhibit 
61 to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Fundmg Agreement Pledge Agreement (PBR-I), filed as Exhibit 
62 to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Funding Agreement Pledge Agreement (PBR-2), see Exhibit 62 to 
Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Funding Agreement Pledge Agreement (PBR-3), see Exhibit 62 to 
Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Payment Agreement Pledge Agreement (F‘BR-I), filed as Exhibit 
63 to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Payment Agreement Pledge Agreement (PBR-2), see Exhibit 63 to 
Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Payment Agreement Pledge Agreement (PBR-3), see Exhibit 63 to 
Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Partial Termination of Government Securities Pledge Agreement (PBR-I), filed as 
Exhibit 64 to Big Rivers’ April 10,2008, Second Amendment and Supplement to 
Application 

Partial Termination of Government Securities Pledge Agreement (PBR-2), see Exhibit 64 
to Big Rivers’ April 10, 2008, Second Amendment and Supplement to Application 

Partial Termination of Government Securities Pledge Agreement (PBR-3), see Exhibit 64 
to Big Rivers’ April 10,2008, Second Amendment and Supplement to Application 

Intercreditor Agreement, filed as Exhibit 65 to Big Rivers’ April 23,2008, Third 
Amendment and Supplement to Application 

2 



30. 

31. 

32. 

33” 

34“ 

35. 

36. 

37. 

38. 

39“ 

40. 

Ambac Letter Agreement, filed as Exhibit 66 to Big Rivers’ April 23,2008, Third 
Amendment and Supplement to Application 

Bank of America Letter Agreement, filed as Exhibit 67 to Big Rivers’ April 23,2008, 
Third Amendment and Supplement to Application 

First Amendment to ISDA Master Agreement (PBR-I) (Big Rivers Swap), Ned as 
Exhibit 69 to Big Rivers’ April 73.2008, Third Amendment and Supplement to 
Application 

First Amendment to ISDA Master Agreement (PBR-2) (Big Rivers Swap), see Exhibit 69 
to Big Rivers’ April 23,2008, Third Amendment and Supplement to Application 

First Amendment to ISDA Master Agreement (PBR-3) (Big Rivers Swap), see Exhibit 69 
to Big Rivers’ April 23, 2008, Third Amendment and Supplement to Application 

Escrow Agreement (PBR-I), filed as Exhibit 70 to Big Rivers’ April 23,2008, Third 
Amendment and Supplement to Application 

Escrow Agreement (PBR-2), see Exhibit 70 to Big Rivers’ April 23,2008, Third 
Amendment and Supplement to Application 

Escrow Agreement (PBR-3), see Exhibit 70 to Big Rivers’ April 23,2008, Third 
Amendment and Supplement to Application 

First Amendment to ISDA Master Agreement (PBR-I), filed as Exhibit 71 to Big Rivers’ 
April 23,2008, Third Amendment and Supplement to Application 

First Amendment to ISDA Master Agreement (PBR-2), see Exhibit 71 to Big Rivers’ 
April 23,2008, Third Amendment and Supplement to Application 

First Amendment to ISDA Master Agreement (PBR-3), see Exhibit 71 to Big Rivers’ 
April 23,2008, Third Amendment and Supplement to Application 
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EXHIBIT 94 

RUS 2008 PROMISSORY NOTE, SERIES A 



- RUS 2008 PROMISSORY NOTE SERIES A 
I, 

$[Amount Outstanding 
on Unwind Closing Date] 

Washington, D.C. 
[Unwind Closing Date], 2008 

FOR VALUE RECEIVED, the undersigned, BIG RIVERS ELECTRIC 
CORPORATION (“Big Rivers”), a Kentucky corporation, hereby unconditionally 
promises to pay to the United States of America, acting through the United States 
Department of Agriculture, Rural Utilities Service, (the “RUS”), at the office of the RUS 
located in Washington, D C., in lawful money of the United States of America and in 
immediately available funds, the principal moun t  of $[Amount Outstanding as of the 
Unwind Closing Date] together with interest on so much of the principal amount as is 
from time to time outstanding and unpaid at the rate of 5.75% per annum simple interest 
as set forth below. 

Big Rivers shall make quarterly payments of interest and/or principal 
commencing on October 1,2008, and continuing on the first day of Januaq, April, July 
and October of each year through and including July 1, 2021 such that, after each such 
payment, the outstanding amount under this Note, including principal and all accrued 
interest, if any, does not exceed the Allowed Balance amount shown on the RUS 
Maximum Debt Balance Schedule, attached hereto and hereby made a part hereof, for the 
applicable date. If any such payment is insufficient to retire all interest accrued during the 
periad ending with such payment and beginning with the last previous payment, then the 
amount of accrued but unpaid interest relating to such period shall be added to the 
principal amount of this Note If the day upon which any payment hereunder is due falls 
on a day that is not a Business Day (as defined in the Indenture [as defmed below)), then 
such payment shall be due on the next Business Day. 

On July 1,2021, the entire outstanding principal hereof together with all accrued 
but unpaid interest thereon, shall be due and payable in full. 

This Note is secured by the lieu of that certain Indenhe dated as of 
[ 1, 2008 among the Big Rivers and 1, as trustee (the 
“Indenture”). 

Any amounts under this Note may be prepaid at any time without penalty or 
prepayment premium. 

Upon the occurrence of any one or more Events of Default specified in the 
Indenture all amounts then remaining unpaid on this Note may be declared to be 
immediately due and payable all as provided therein. 

Presentment, demand, protest and all other notices of any kind are hereby 
expressly waived by the undersigned. 

OHS Enst:160405031 I 



This Note shall be governed by and construed in accordance with federal law. 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Title: President 

[Corporate Seal] 

Attest: 

By: 
Secretary or Assistant Secretary 

OHS East:160405031 1 



BIG RIVERS ELECTRIC CORPORATION 
RUS MAXIMUM ALLOWED PRINCIPAL BALANCE SCHEDULE FROM RUS -- 

EXISTING 
1 
7 UNWIND - 
3 
4 
5 
6 
7 
8 
9 
10 
1.1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 

Date Prepared: 9/02/08 





EXHIBIT 95 

AGREEMENTS REGARDING “FlJNDING OF 
CERTAIN AMOUNTS TO BE P A D  TO THE 

BANK OF AMCERLCA” AND “PAYMENT 

OF AMERICA” 
REGARDING TEiE BUY-OUT OF Tl3E BANK 



- r 

SULLIVAN. M O U N T J O Y ,  S T A I N B A C K  61 M I L L E R  PSC 

ATTORNEYS AT LAW 

Ronaid M S n l ) i ~  

Jcrtc T Mountjoy 

FmASminbnck 

lnmsr M Milia 

Michrcih Fiorclln 

Allen W Hoibrook 

R Michacl Sullivro 

Brim R, Rsynoldi 

T~~~~ A a m u r  

Mrrk W Somsr 

C, Ellnvonh Mountjoy 

Surnn Monnlvo-Gussr 

July 7,2008 

Via Federal Express 

Ms. Stephanie Stumbo 
Executive Director 
Public Service Commission 
21 1 Sower Boulevard, P.O. Box 615 
Flankfort, Kentucky 40602-0615 

Re: The Applications of Big Rivers Electric Corporation for: (I) 
Approval of Wholesale Tariff Additions for Big Rivers Electric 
Corporation, (11) Approval of Transactions, (III) Approval to Issue 
Evidences of Indebtedness, and (IV) Approval of Amendments to 
Contracts; and of E.ON U.S., LLC, Western Kentucky Energy Corp., 
and L,G&E Energy Marketing, Inc., for Approval of Transactions, 
PSC CaseNo. 2007-00455 

Dear Ms. Stumbo: 

Enclosed on behalf of Big Rivers Electric Corporation are an original and ten copies 
of the “Funding of Certain Amounts to be Paid to The Bank of America,” and 
“Payment Regarding the Buy-Out of The Bank of America,” as requested by 
Commission Staff. I certify that a copy of this letter and the attachments have been 
served upon the persons identified on the attached service list. 

Sincerely yours, 

fames M. Miller 

W e j  
Enclosures 

cc: Michael H. Core 
David Spainhoward 
Service List 

T4cphons (270) 92641wO 
:opicr (270) 683-6694 

lOOSr Ann Building 

PO nor 727 
Owsnsboio. Kcnruclry 

42302-0727 



SERVICE L.IST 
BIG RIVERS ELECTRIC CORPORATION 

PSC CASE NO, 2007-00455 

Hon. Robert Michel 
Onjck, Herrington & Sutcliffe 
666 Fifth Avenue 
New York, NY 10103 

Hon. Kyle Dreflte 
Onick, Hemngton & Sutcliffe 
Columbia Center 
1152 15th Street, NW 
Washington, DC 20005 

Charles Buechel 
Utility & Economic Consulting Inc 
11 6 Carxie Court 
Lexington, KY 405 15 

Hon Doug Beresford 
Hon. Geof Hobday 
Hogan & Hartson 
555 Thirteenth Street, NW 
Washington, DC 20004 

Paul Thompson 
E.0NU.S LLC 
220 West Main Street 
Louisville, KY 40202 

David Sinclair 
E.ON IJ S. LLC 
220 West Main Street 
Louisville, KY 40202 

D Ralph Bowling 
Western ICentucky Energy Corp 
P. 0. Box 1518 
Henderson, K Y  4241 9 

Hon. Kendrick Riggs 
Stoll, Keenon & Ogden PLLC 
500 West Jefferson Street 
Louisville, KY 40202 

Hon. Allyson StuIgeon 
E.0NU.S LLC 
220 West Main Street 
Louisville, KY 40202 

Kelly Nuckols 
Jackson Purchase Energy Corp 
P 0. Box 4030 
Paducah, KY 42002-4030 

Bums Mercer 
Meade County RECC 
P 0 Box489 
Brandenburg, ICY 40108 

Sandy Novick 
Kenergy Corp. 
P. 0 Box 18 
Henderson, KY 42419 

Hon FranliN King 
Dorsey, King, Cnay, 

3 18 Second Street 
Henderson, KY 42420 

Hon. David Denton 
Denton & Kueler, LLP 
P 0. Box 929 
555 Jefferson Street, Suite 301 
Paducah, ICY 42002-0929 

Hon Tom Brite 
Brite and Butler 
P . 0  Box309 
Hardinsburg, KY 40143 

Jack Gaines 
JDG Consulting, LLC 
P . 0  Box88039 
Dunwoody, GA 30356 

Norment & Hopgood 

1 


