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BIG RIVERS ELECTRIC CORPORATION’S 
RESPONSE TO THE ATTORNEY GENERAL’S INITIAL REQUEST 

FOR INFORMATION TO JOINT APPLICANTS 

February 14,2008 
PSC CASE NO. 2007-00455 

tern 132) 
3ig Rivers is a member (e.g., NRECA, National Rural Electric Environmental 

issociation) which address potential costs of electric generating company compliance 

vith current and future regulations pertaining to the environment, pollution and/or 

iriwater quality, since January 2005, that are in Big Rivers’ possession or available to it 
8s an association member. 

Provide documents compiled or written by national associations of which 

Zesponse) Big Rivers objects to this request on the grounds that it is overly broad, 
induly burdensome, and irrelevant to the extent that it asks Big Rivers to do additional 

esearch or to obtain documents in the possession of third parties that Big Rivers has not 

ised or relied on in connection with the Unwind Transaction. Without waiving this 

)bjection, please see the CD titled NRECA Bi-weeltly Environmental Bulletins attached 

o these AG data request responses. This is the primary source of this information 

‘eceived by Big Rivers on a regular basis. Additional reports are attached. An NRECA 
,eport entitled “Projections of Equilibrium Allowance Prices for SOz, NO, and Mercury” 

s Confidential and is not included in this response. Big Rivers has not conducted 

tdditional research to determine what additional information is available from NRECA. 

Witness) Michael II. Core 
Counsel 

Item 132 
Page 1 of 1 



2 National Rural Electric 6 cooperative Association 
ATourhamneErsaWCmef l& - 

Mr. Michael Core 
PresidentCEO 
Big Rivers Electric Corporation 
PO Box 24 
Henderson, KY 42419-0024 

Dear Mike. 

Greetings and Happy New Year. As you are aware, the Environmental 
Protection Agency has finalized new Clean Air Act (CAA) regulations that mandate 
further reductions in electric utility emissions of sulfur and nitrogen oxides as well 
implement a new program to reduce mercury emissions. These regulations are all 
designed to meet their objectives through three new “cap and trade” programs covering 
the three emission types. NRECA, with the technical assistance of many of the G&T 
envlronmental professionals, has recently completed a study by Charles River 
International (CRI) to assess and predict the future market prices of emission 
“allowances” under these new regulatory programs. A copy of the study is enclosed for 
your use. 

- 

The G&Ts as a whole are familiar with emission trading resulting from national 
“acid rain” and regional “SIP Call” regulations. For numerous reasons, these new 
programs pose additional and significant challenges in anticipating future market 
emission prices and therefore, developing sound compliance strategies. The programs are 
interrelated creating complexities beyond uncertainties such as future coal and natural gas 
prices, future possible carbon constraints, and the effectiveness of relatively untested 
mercury emission controls. With this in mind, the CRI study was designed to predict 
future market prices for all the covered emissions under individual scenarios, where each 
scenario stipulates a set of plausible major assumptions that are generally &ought to 
substantially affect future market prices. A select group of G&T environmental 
professionals collectively representing varying G&T generation and environmental 
interests assisted in selecting the specific scenarios and assumptions, and their help is 
acknowledged and greatly appreciated. 

As with many studies of this nature, it assumes perfect market conditions. In 
reality, of course, many subjective factors affect market prices, and for this reason we 
recommend that you use this information as a management tool in formulating your CAA 
compliance strategies as opposed unquestioned reliance on its predictions. 





Mr. Michael Core 
Page 2 
January 9,2006 

You’ll note the study is marked “confidentiat” and includes a request not to copy 
or distribute the materials outside your G&T. In the past, several G&Ts expressed 
concern that studies, like the enclosed, could be  taken out of context and used negatively 
in certain public forums by our adversaries. We believe the same potential for misuse 
exists with this study and thus request it be treated confidentially. Also for the same 
reason, no electronic copies are available. 

Lastly, should you have any questions regarding the study background or content, 
please call NRECA Environmental Counsel Rae Cronmiller at 703-907-579 1. 

Sincerely, 

kL- 
Glenn English 

cc: Mr. Michael Thompson, Production Operations Technical Advisor 

Enclosure 





Why Are We Here? 
P We reoognize the value of coops as 

ieaders at the local and state level. 

P We want coops to contrnue to provide 
quality service to customerr; at EI m e  
when the energy market is changing. 

P We believe Mat COOPS and advocacy 
groups share many concerns about fnese 
changes. 

The C ~ s t  of Coal Has Grsatty 
increased 

P EKPC’s cost of coal increased 
77% in just five years, from 2002 
to 2006. 
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Cos& OF Building! New Power 
P‘6anis Are Rising Rapidiy 
For example, Dub,  NC mf(sibe Unlt 6 
CostwaS onginslly estmrated at89 billion. The 
total coat &ti nowS2C blllion. 

... 

Coal-fired Electricity Ras a Cost To 
Human Health And The Environment 

P SOX - hcW Rain 
P NOx - Smog 
)i Fine Particuiates - Asthma, Heart disease 
P CCi, - Giobal Warming 

We we all concerned about tito 
health of our communities 



Pollution [a Aiss Rising 

P Clean Air Interstate Rub takes effect in 

P EKPC emffi a lot of SOX, NO& and CO, 

P EKPC is P worst in the natton for SOX 
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Ern- ’ GAIREMISSIUNS OFTIE3 IWLARCiSS‘l 
? Z W I R I C P D W E R P R O D U C B R I : I N l H E ~ S T A ~ - Z O D I ,  

Mitigating CO, Will innease Costs Substantially 
for u t i l i  that are over.dept?ndant on coal 

P Giobal Warming Regulations are 
likely to double the cost of coat fired 
generation. 

EKPC $236.011,698 per year 
- P At $27 per ton, C02 alone will cost 

Efficiency is The Lowest Cost Option 

P We think iarge-scale effbiency 
programs which reduce basebad are 
a major solution 

P Efficiency programs typically reduce 
load at a cost under 3.5 cenWKW& 
new generation costs more. 
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”ks the debate on climate change 
intensifies, we will give it to you 
straight: there is B price b pay to 
reduce greenhouse gas emissions 
and it will be expensive.’’ 

QLsnn EngFaih NR6W CMef Executive Omcer 
h W p J ~ n M s t d $ b W 7 I ~  

REGS can make choiues that 
control COS& and benefit 
their customem 

P Enegy efficiency (“nepbm86”) 
heips customers, avoids MIW 
generation, and avoids di ibut ion 

P Renewabie energy k clean and spurs 
economic development. 

Wiciency is the lowest cost option 

P Mo transmission and distribution costs 
with delivery of negawatk, and can be 
faster than building new generation. 

P High per capita consumpfion of electriclty 
in KY, so good opportunities for 
efficiency programs. 
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Renewabie energy creates 
new opportunities 

Wind: 

P Coops in Missouri, North Dakota, 
Minnesota and Oklahoma have very 
successful wind program. 
coops a n  pur~hsse wind energy 

Renewabie energy creates 
new eppomnih 

Residential Solar Water Heater 1s Financial Summary 
-, ........ . . . . . . . . . . . . . . . . . . . .  

. L"!" ....... . . . . . . . . . . . . .  
.... ................ ...-........I . 
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Kentucky REGS can take 
immediate aceon 

z Participate in existing demand side 
management programs 

!- invest in large s&ie energy 
- IR efficiency 

P Ask EKPC and other G&Ts to issue 
RFPs for renewable energy SOUIYXLS 

P Suppolf ranewabie energy porlfoiios 

An open invihfcio E... 

P We will gladiy talk with coops 
intearested in expioring any or all of 
these issues. 

!- Our goai is to find mutualiy- 
beneficial energy soh8tions for 
Kentucky. 

li 

z Potentialiy interest free financing for 
clean renewable enetgy projects with 
this FederaI incentive 

Community partners can help 

i Discuss oppoftunities to increase 
customer participation in energy 
efiiciency programs 

energy 

fhat banefit coops’ financial interests 

environmental protection 

P tcientify potential sou~xie of renewabie 

P Analyre policies and support those 

as well a6 community health and 

22 
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Nation& Rural EIectric 
Cooperative Association 

ATou&me Enerai’Coooeraiive&T2 - 
4301 Wilson Boulevard 
Arhgton, Vi=,ga 22203-1860 
Telephone: (703) 907-5500 

www.nreca org 
March 3,2003 

TO. Statewide Managers 

Bf\3, RIMRS BEClRlC cMI$ 
TT-(703) 907-5957 MEMORANDUM SYSTEM OPERATIO“ c 

/ 

/ 

p(.k . 

G&T Managers 
NRECA Board of Directors 

Glenn English, Chief Executwe Officer FROM: 

A few fhings P wanted to share wifh yo u... 

Overview ... 
The battle Iines over critical legislation for electric cooperatives are starting to take shape, and 
the Administration renewed cdls this week for early action on several issues including electric 
deregulation and streamlining air emissions standards. A 285-page draft electricityresrmcturing 
proposal similar to one electric co-ops opposed last year, is now circulating in the House and 
about to go to Subcommittee markup. NRECA is urging Congress and the Federal Energy 
Regulatory Commission (FERC) to take a “time-out” on electricity restructuring to review the 
failed deremation schemes and consider a different approach that provides reliability and 
stability for consumers. At the same time, both chambers of Congress are looking over Clear 
Skies Initiative bills (HR 999/S. 485) reintroduced late last week on behalf of the 
Administration. 

The White House is maintaining pressure for an energy bill with an electricity title, as well as 
passage of environmental, Medicare and medical liability reform legislation. Yet, the time frame 
for moving bills through Congress early this year is shrinking as the military buil6 up around 
Iraq intensifies and partisan rhetoric leading to the presidential election campaign continues to 
build. Electricity restructuring proponenrs want to move energy legislation quickly, and we must 
be ready to respond with our position that now is not the time to pass electricity legislation that 
creates new instability in the elmtic industry. 

In the House ... 
House Energy and Commerce Committee Chairman Billy Tauzin (R-LA) said this week during 
an Energy and Air Quality Subcommittee hearing that he plans to move comprehensive energy 
legislation on a fast track. Subcommittee Chairman Joe Barton (R-TX), who is circulating a 
draft that is similar to his proposal last year, plans to markup legislation after a hearing on March 
13, at which I am scheduled to testify. The new draft strips significant Federal Energy 
Regulatory Commission (FERC) and Securities and Exchange Commission (SEC) authority over 
large conglomerate utilities, merchant generators and power marketers, while shifting new E R C  
regulation onto electric co-ops by: (1) extending FERC transmission regulation to iransmihg 
utilities, including diSmbUtiOn cooperatives; (2) requiring FERC to adopt incentive transmission 
rates and participant funding in 2 way that benefits the big investor-owned utilities; (3) adding a 

_. 

i .  
. .  



PMA provision that would allow an Regional Transmission Organization to order actions by a 
Power Marketing Adminisuations in violation of the preference clause oi cost-based rates; (4) 
repealing the Public Utilities Holding Company Act (PUHCA); and (5)  repealing ERC’s 
merger review. My testimony will point out that the electric indusfq needs stability and 
reliability right now, not the new instability that would surely result if this bill were enacted. We 
should not be limiting FERC‘s and SEC’s ability to protect consumers’ and investors from those 
who were at fault in California, and extending FERC jurisdiction over co-ops that were not at 
fault in California. 

Committee Ciears Pension Reform Bill witk Proviswns Hekful to Co-ops 

The House Education and Workforce Committee approved on a 29-19 vote a pension security 
bill @.R. 1000) intended to restore confidence in the national pension system in the wake of the 
Enron debacle. NRECA IS supporting this bill, which has 53 bipartisan co-sponsors and is likely 
win passage on the floor. This legislation, which i s  very similar to a measure passed by the 
House and backed by the President last year, gives workers new options to better manage and 
build retirement savings. Most H.R. 1000 provisions focus on issues concerning 401 (k) 
participants holding employer stock in their retirement plans (which NRECA plans do not have) 
and publicly-traded companies accounting standarcis. NRECA succeeded in getting a provision 
inserted that permits expanded consideration by the Treasury Dep-ent of the facts and 
circmstancos in the application of certain mechanical, functionality tests that would provide 
NRECA and co-ops participating in NRECA’s SelectRE 401Qc) plan with more flexibility in 
pension plan administration. The real debate on this issue will be in the Senate, where the 
Finance Committee is drafting a bill for introduction in April. 

in thesenate... - 

Sens. Dianne Feinstein @-CAI, Richard Lugar (R-w, Tom Harkin @-L4), Peter Fitzgerald (R- 
L) and others introduced legislation’(S. 509) to restore strong federal oversight over energy 
markets. The bill calls for restoring the Commodity Futures Trading Commission’s (CFTC) 
ability to police all energy derivatives markets for fraud and commodity price manipulation - 
including on-line markets B e  the one operated by Enrort. It also stren,&ens the tools that the 
Federal Energy Regulatory Commission (FERC) has at its disposal to combat fraud in the energy 
marlcets. NRECA has taken a strong leadership role in seeking legislation to close the loopholes 
that allowed Enron to manipulate energy prices through its own on-line trading market. 

Bills Entroduced to Advance Administration’s “Clear Skies Initiative” 

The Admjnistration’s Clear Skies proposal was introduced in the House and Senate late last 
week. Senate Environment Committee James Inhofe (R-OK) and Air Quality Subcommittee 
Chairman George Voinovich (R-OH) co-sponsored the Senate bill (S. 485). HouseEnergy and 
Commerce Committee Chairman Billy Tamin (R-LA) and Energy and Air Quality 
Subcommittee Chairman Joe Barton (R-TX) co-sponsored a companion bill (T5.R. 999). The 
2003 version differs only slightly from the original introduced in the last Congress. Clear Skies 
would mandate new cap and trade requirements for electric utility emissions of sulfur dioxide 
(SOz), nitrogen oxides (NOx) and mercury beginning in 2008 for NO-, and in 2010 for SO2 and 
mercury. The caps are supposed to be substitutes foi a host of impending regulatory programs 
aimed at these same air emissions. If done properly, the imposition of the caps in combination 
with a streamlining of these other pro-pims away from the uKiity sector should result substantial 
emissions reductions at a fraction of the cos% associated with the existing regulations. An 



NRECA analysis indicates that the new Clear Skies proposal needs to be improved substantially 
in the re-datory streamlining category to make it a good deal for electric co-ops. Co-ops own 
and operate a lot of coal-based generation that would be the primary target of any new ‘‘multi- 
emissions” legislative proposal including Clear Skies. Not surprisingly, some in Congress and 
certain environmental groups have denounced the Administration’s Clear Skies proposal as a 
giveaway,to the electric utilities, a rollback from existing Clean Air Act requirements. The bills, 
introduced as a courtesy to the Administration, kick off a long process in which Coigress will 
determine what provisions will be included in a revamped Clean Air Act. 

DG interconnection Standard Proposal Approved by IEEE Working Group 

The Institute of Electrical and Electronics Ensheers (IEEE) ? 1547 working group recentiy 
approved a new technical.standard for the interconnection of a generation facility with a capacity 
.of up to 10 MW to the distribution system. The proposed standard must now go to the IEEE 
Standards Board and then the full IEEE for approval. There is significant controversy about the 
standard. Many utility enginem believe that the standard does not address all of the technical 
requirements needed to protect the reliability of the distribution grid &om didbuted generatioq 
particularly from larger generators or greater numbers of small generators. The standard 
specifically does not cover system impacts. Consequently, just because a generator meets the 
requirements of 1547 does not mean that it can be interconnected without degading safety or 
reliability for other consumers. Further study and adaptations to the generator or the grid might 
be required. Despite assertions to the contrary by some generator manufacturers, generators that 
comply with 1547 still are not “plug and play.” 

NRECA and its members signed onto the standard despite that concern because there is lanspage 
in the introduction to 1547 that states explicitly that the tests and standards in 1547 are necessary 
for all interconnected generators, but are not necessarily sufficient. A footnote states that 
additional tests and standards may be required in limited situations. It is important that federal 
and state regulators and legjslators that may wish to codify 1547 understand that the standard is 
valuable, but that it is not a “plug and play” standard. Utilities must have the local flexibility 
required to adopt additional tests and stand&ds that are not included in 1547 where utility 
en@eers believe they are necessary to preserve safety and reliability. 

interim rule issued an Terrorism Risk Insurance Prosam 

The Treasury Department has issued an interim hal rule to provide up to $100 billion in federal 
guarantees to cover 90 percent of future terrorism-related property and casualty claims over the 
next three years under the Terrorism Risk Insurance Act o f  2002. This interim rule outlines the 
Terrorism Risk insurance Program scope and key definitions. The legislation was enacted on 
Nov. 26,2002 in response to the unavailability of affordable property and casualty insurance 
following the September 11,2001 terrorist attacks. This is another step to help ensure that co- 
ops will be able to obtain proper properiy and casualty insurance for their facilities and 
employees. (See rule at htto://~~~.~eas..ov/of~cesldomestic-finance/fin~cial- 
institution/terrorism-insurance/re9ulations/index.htrnl) 

Enclosures: (I) Regulatory Issues Traclang Sheet. 

(’) Enclosures and auachments always accompany all hardcopy versions of “A Few Thin5 ... ”. Electronic deliveries may no1 
.conrain attachmentsfor technicnl reasons. NOTE: This documeni. and any attachments. may contain privilepj and confidential 
informarion intendedfor limited distriburion. This information is reservedfor the we ofpersons zpecijicallv addressed on the 
titlepage. 

~ 
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:ontact 
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K5791 

EPA 

'Rae 
Zronmiller 
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Mion Type 

3nal Rule 
and 
iroposed 
uie 

Xect Final 
iule 

REGULATQRY ISSUES TRACKING SHEET 

c February 2003 

Subject 

arevention 
>f 
significant 
Meriora- 
ion (PSD) 
snd Non- 
3ttainment 
\lew Source 
ieview 
,NSR): 
ioutine 
Vlainten- 
mce, 
'iepair and 
iepiace- 
nent 

National 
cimbient Air 
auaiity 
Standard: 
Darticulate 
biatter 

,edeai 
Legister 
:ition 

87FR801 85 
2/21/2002 

17FR50289 

i7FR80325 
12/31 /ZOO2 

The EPA is revising regulations governing the New Source 
3eview (NSR) programs mandated by parts C and D of title 
I of the Clean Air Act (CAA or Act). These revisions inciude 
zhanges in NSR applicability requirements for modifications 
LO aliow sources more flexibility to respond to rapidly 
:hanging markets and to pian for future investments in 
Dollution control and prevention technologies. Today's 
zhanges reflect EPA's consideration of discussions and 
recommendations of the Clean Air Act Advisory Committee's 
[CAAAC) Subcommittee on NSR, Permits and Toxiw, 
comments flled by the public, and meetings and discussions 
with interested stakeholders. The changes are intended to 
provide greater regulatory certainty, administrative fiexibiiity. 
and permit streamlining, while ensuring the current ievel of 
environmental protedion and benefit derived from the 
program and, in. certain respects, resulting in greater 
environmental proteciion. 
D h s h u D m  

The EPA is taking direct final action to amend the national 
ambient air quality standards for particulate matter. The 
revision reduces to 15 percent the requirement that 
reporting organizations coliocate 25 percent of State and 
local air monitoring station (SLAMS) sites with a second 
sampler in order to estimate precision at a reporiing 
organization ievel. The regulations describe the number of 
collocated sites required within a reporting organization, 
With today's action, EPA is making a simpie change in the 
regulations by changing the requirement to collocate 25 
percent of reporting organizations sites to 15 percent of the 
reporting organizations sites. The effect of this change will 
be to reduce the number of monitors which must be 
coliocated. This in turn will reducf! the cost of implementing 
and maintaining monitoring networks but without significantly 
affecting our confidence in the precision at the reporting 
organization level or in providing acceptable estimates of 
achievement of the precision Data Quality Objectives 
(DQOs). Since reporting organizations are of unequal size in 
the number of monitors they implement, I 5  percent was 
considered an acceptable iimit of providing enough precision 
information for smalier reporting organizations while not 
unduly burdening larger reporting organizationsJ.l&&?& 

c without p - .  
further notice, unless significant adverse comments are 
received by January 30,2003. if signiiicant adverse 
comments are received, we will publish a timely withdrawai 
in tine Federal Register informing the public tnat this ruie will 
not take effect. 

1 
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Agency 
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$tine 
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=ERC 
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action Type 

lirect Final 
iuie and 
xoposed 
'ule 

Notice 

Subject 

Vational 
'oliutant 
3ischarge 
Klimination 
System- 
4mendment 
cif Final 
Reguiations 
Addressing 
Gooling 
Water 
Intake 
Structures 
for New 
Facillies 

Proposed 
Pricing Policy 
for Efftcient 
Operation 
and 
Expansion of 
Transmission 
Grid 

ederal 
:egister 
%ation 

7FR78947 
2/26/2002 

,7FR78956 
2/26/2002 

j8FR3842 
1/27/2003 

Today's direct final rule makes minor changes to EPA's final 
rule published December 18.2001 implementing section 
31 6(b) of the Clean Water Act (CWA) for new facilities that 
use water withdrawn from rivers, streams, lakes, reservoirs, 
estuaries, oceans or other waters of the United States for 
cooiing. The December 2001 rule estabfished national 
technoiogp-based performance requirements applicable to 
the location, design, construction, and capacity of cooling 
water intake structures at new facilities. The national 
requirements estabiish the best technology available for 
minimizing adverse environmental impact associated with 
the use of these structures. EPA Is making several minor 
changes to the December 2001 ruie becaause,.in several 
instances, the final rule text does not reflect the Agency's 
p intent. ' . 

~ h ~ a ~ l  of 
the direct final ruie in the Federal Register informing the 
public that this rule will not take effect. The rule is iocated at 

- 
es FPh r- 

, If EPA 

Th- Federal Energy Regulatory Commission (Commission) 
proposes a new pricing policy for the rates of transmission 
owners that transfer operational control of their transmission 
facilities to a Regional Transmission Organization (RTO), 
form independent transmission companies (iTCs) within 
RTOs, or pursue additionai measures that promote efficient 
operation and expansion of the transmission grid. The 
proposed poiicy would create rate incentives that reward 
RTO and ITC formation and grid investment, because 
independent regional grid operation and coordination will 
improve grid performance, reduce wholesale transmission 
and transactions costs, improve electric reliability, and make 
electric whoiesale competition more effective in ways that 
benefit ail customers. We invite comments on the proposed 
policy statement. 

2 
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Notice 

REGULATORY [SSUES TRACKING SWEET 
* February 2003 

Subject 

?wised 
%biic Utility 
-timg 
?equiremen 
z; Noiice 
'roviding 
3etail on 
Eiectric 
luarteriy 
?eports 
software 
Waiiabiiity 
and 
Announcing 
Schedule 
Tor Software 
Demonstra- 
tions 

-. . 

zederal 
tegister 
Z i t i o n  

57FR79077 
12/27/2002 

LornmentstStatus 

The Commission issued an order on December 18,2002, 
instructing ail pubiic utiiiiies to file Eiectric Quarterly Reports 
using sofiware avaiiable on its Web site beginning with the 
report due on or before January 31,2003. The order ends 
the interim fiiing format and fully impiements Order No. 
2002, a finai rule which requires pubiic utilities to fiie Eiectric 
Quarterly Reports. This notice gives more detaiis on the 
implementation of the new software and announces the 
avaiiability of in-person and internet-based software 
demonstrations. FR 31043, FERC Stats. & Regs. ] 31,127 
(April 25,2002); Eh'Q denied, Order No. 2001-A, 100 FERC 
] 62,074, reconsideration and clarification denied, Order 
No.2001-B,100 FERC] 61,342 (2002). \2\ Respondents are 
reminded that complete contract data, including all active 
contracts under 18 CFR part 35, are required beginning with 
this quarter's fiiing. The Electric Quarterly Report System 
can be accessed on the Commission's Web site at 
p. The Eiectric 
Quarterly Report System Users Guide, a detailed guidance 
document, is ais0 avaiiable to be downioaded from that web 
page. The software provides a user interface on the filer's 
workstation. (For those famiiiar with the Commission's Form 
1 or Form 423 software. the Eiectric Quarterly Report 
System uses a similar approach.) it can be ioaded onto 
several PCs. to allow multiple users working on a LAN. Data 
can reside anywhere on the user's network. Data can be 
entered manually or imported into the system in Comma 
Separated Values (CSV) format. In addition to the Eie&ic 
Quarterly Report System Users Guide, respondents can 
participate in demonstrations of the software ai the 
Commission and on-iine, using the internet. For more 
information on how Webex works, see 
h. It isfree to the respondents who 
participate. There will also be a recorded Webex demo 
made avaiiabie for downloading from the Commission's 
Web site by December 20. Persons desiring to pariicipate in 
either of the Webex demos should e-mail 
-and state which demo they 
would like to participate in. 

. -  
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Agency 

'NRECA 
:ontact 
5 R C  
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fieyer 
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-ERC 

'Rich 
fieyer 
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kction Type 

Qoiice: 
3omment 
?equest 

Yoiice 
Extenston of 
Time and 
Further 
bocedures; 
Standard& 
-tion of 
Small 
jenerator 
interconnec- 
Lion 

subject 

iemedying 
Jndue 
3iscrimin- 
ation 
rhrough 
>pen Access 
rransmission 
service and 
standard 
Electricity 
Vlarket 
3esign 

NOPR; 
Extension of 
comment 
period 

Federal 
Register 
Zition 

57FR76122 
i2/11/2002 

67FR70194 
11/21/2002 

CommentslStatus 

In the Standard Market Design Notice of Proposed 
Ruiemaking, (67 FR 55452, Aug. 29, 2002), the proposed 
open access transmission tarlff imposes an obligation on an 
Independent Transmission Provider, ii a request for 
transmission service cannot be accommodated, to use due 
diiigence to expand or mod9 its transmission system. The 
Commission inviies all interested persons to file comments 
with respect to whether a merchant transmission provider 
should have an obligation to expand its merchant 
transmission facilities. C 

(Comments on this issue should be  filed in conjunction with 
any  January 10,2002 comments on transmission pianning 
and  pricing, inciuding participant funding). 

T h e  Federal Energy Regulatory Commission is extending 
t h e  deadiine for fiiing of comments on the Advance Notice of 
Proposed Ruiemaking (ANOPR) and comments on the 
consensus aocuments that are currently due to be filed on 
November 12,2002. p 
-On August 16,2002, the 
Commission issued an Advance Notice of Proposed 
Rulemaking (ANOPR) in the above-docketed proceeding. 
On October 23,2002, a Notice extending the period for fiiing 
of comments until November 26,2002 was issued. ~W~BJS 

PNOPR and 

UGQlE. -swpr-du p F  ./ 

for the 

P 0 Furthermore, on or before 
December 9,2002, the stakeholders who have participated 
in the development of the consensus documents will fiie 
statements expiaining their various positions on the 
consensus documents. Upon receipt of these statements, 
Commission staff will prepare a summary table showing 
various issues and deiineating the positions and 
explanations of the various parties and file the summary 
tabie in this proceeding. 
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The Federal Energy Reguiaiory Commission is .amending its 
regulations to update the accounting and financial reporting 
requirements under its Uniform Systems of Accounts for 
iurisdictional pubiic utiiities and iicensees, natural gas 
companies and oil pipeiine companies. The Commission is 
establishing uniform accounting requirements and reiated 
accounts for the recognition of changes in the fair value ,of 
certain security investments, items of other comprehensive 
income, derivative instruments, and hedging activities. The 
Commission is adding new baiance sheet accounts to the 
Uniform Systems of Accounts to record items ai other 
comprehensive income and derivative instruments. The 
Commission is also adding new general instructions and 
revising certain account instructions to incorporate the 
above changes in the existing Uniform Systems of 
Accounts. And, the Commission is revising the foliowing 
Annual Reports: FERC Form Nos. 1, I-F. 2,2-A and 6 to 
include the new accounts and a new scheduie contained in 
the final ruie. The Commission is severing from this 
ruiemaking proceeding the inquiry on whether independent 
and affiiiated power marketers, and power producers should 
continue to b@ eligible, on a case by case basis, for waiver 
of the Commission's Uniform Systems of Accounts and 
blanket approval under part 34 of the Commission's 
reguiations for the issuance of securities and the 
assumptions of liabilities. The Commission wili consider 
separately the issue of accounting and reporting 
requirements by gas marketers, independent and afliiiated 
power marketers, and power producers. An important 
objective of the rule is to provide sound and uniform 
accounting and financial reporting for the above iypes of 
transactions and events. The new accounts and reporting 
scheduie will add visibility, completeness and consistency of 
accounting and reporting changes in the fair value of certain 
financial instruments, items of other comprehensive income 
derivative instruments and hedging activities, in the above 
mentioned FERC Forms. P -  D - 
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68FR4394 
1 /29/2003 

67FR72769 
12/6/2002 

>ommentslStatus 

The FMCSA amends its Commercial Driver's License (CDL) 
:uIes concerning disquallcation of drivers to make a 
technical correction in response to a petition for 
reconsideration fiied by the International Brotherhood of 
Teamsters, the Transport Workers Union of America, the 
Transportation Trades Department of the AFL-CiO, and tne 
4rnalgamated Transit Union (coiiectiveiy, "the Petitioners"). 
The technicai correction provides that disqualitcaiions for 
offenses committed by a CDL holder whiie operating a non- 
Commercial motor vehicle (non-CMV) would be appiicable 
only if the conviction for such offenses results in the 
revocaiion, canceiiation. or suspension of the CDL holder's 
iicense or non-CMV driving privileges. The agency denies 
the Petitioners' request to: shorten the disqualification 
periods driving a non-CMV whiie under the infiuence of 
controlled substances or alcohoi; and estabiish a means to 
disqualify foreign drivers for offenses committed in a non- 
CMV in the country of domicile. The FMCSA believes these 
issues were adequately explained in the July 31,2002, final 
rule concerning the CDL program, and that the petitioners 
have not presented any new information that would warrant 
reconsideration of the agency's decisions. 

"#in IS 

The Forest Service is proposing changes to the National 
Forest System Land and Resource Management Pianning 
Ruie adopted November 9,2000. These proposed changes 
are a result of a review conducted by Forest Service 
personnel at the direction of the Office of the Secretary. The 
review affirmed much of the 2000 ruleand the underlying 
concepts of sustainability. monitoring, evaluation, 
collaboration. and use of science. Although the 2000 rule 
was intended to simplify and streamiine the development 
and amendment of land and resource management pians, 
the review concluded that the 2000 ruie is neltner 
straightforward nor easy to implement The review also 
found that the 2000 ruie did not clarlfythe programmatic 
nature of iand and resource management planning. This 
proposed ruie is intended to improve upon the 2000 ruie by 
providing a planning process which is more readily 
understood, is within the agency's capability to implement, is 
within anticipated budgets and staffing levels, and 
recognizes the programmatic nature of planning. 
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in accordance with the Paperwork Reduction Act of IO95 
(44 U.S.C. Chapter 35, as amended), the Rural Utilities 
Service (RUS) invites comments on this information 
collection for which RUS intends to request approval from 
the Ofice of Management and Budget (OMB). Title: 7 CFR 
par! 1728, Eiectric Standards and Speciiications for 
Materials and Construction. The Rural Utliities Service 
makes loans and loan guarantees in accordance with the 
Rural Electrification Act of 1936.7 U.S.C. 901 et seq., (RE 
Act). Section 4 of the RE Act requires that RUS make or 
guarantee a ioan only if there is reasonabie assurance that 
the loan, together with all outstanding ioans and obligations 
of the borrower, will be repaid in full within the time agreed. 
In order to faciiiite the programmatic interests of the RE 
Act, and, in order to assure that loans made wguaranteed 
by RUS are adequateiy secure, RUS, as a secured lender, 
has established certain standards and specifications for 
materiais, equipment, and the construction of electric 
systems. The use of standards and specifrcations for 
materials, equipment and construction units heips assure 
RUS that: (1) kppropriate standards and specifications are 
maintained; (2) RUS ioan security is not adversely affected; 
and (3) loan and ioan guaranter funds are used effectively 
and forthe intended purposes. 7 CFR 1723 establishes 
Agency policy that materials and equipment purchased by 
RUS eiectric borrowers or accepted as contractor-furnished 
material must conform to RUS standards and specifications 
where they have been estabiished and, if included in RUS IP 
202-1, "List of Materiais Acceptabie for Use on Systems of 
RUS Electrification Borrowers" (List of Materials), must be 
selected from that list or must have received technical 

2aa;t 
acceptance from RUS. - e -  r s  
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i7FR70151 
1 /21/2002 

j7FR70150 
i 1/21/2002 

The Rural Utilities Service (RUS) is amending its regulations 
n order to establish the Rurai Broadband Access Loan and 
.oan Guarantee Program as authorized by the Farm 
Security and Rurai investment Act of 2002 (Pub. L. 101-171) 
2002 Act). Section 6103 of the Farm Security and Rural 
nvestment Act of 2002 amended the Rural Eiectrllcation 
i c t  of 1936, as amended (RE Act), to add Titie Vi, Rurai 
3roadband Access, to provide ioans and loan guarantees to 
imd the cost of construction, improvement, or acquisition of 
kciiities and equipment for the provision of broadband 
service in eiigible rural communities. This final ruie 
irescribes the types of loans avaiiable, facilities financed, 
snd eligibie appiicants, as well as minimum credit support 
'equirements to be consideredfor a loan. In addition, the 
 le prescribes the process through which RUS will consider 
sppiicants under the priority consideration and the state 
3ilocations required in Titie VI. 

In an effort to streamline requirements of borrowers and 
make regulations simpie and direct, the Rural Utilities 
Service (RUS) wili eliminate reguiations on Exceptions of 
RUS Operational Controls under Section 306E of the RE Act 
in its enfirefy. .Because borrowers are now.afforded the 
same exemptions of RUS operationai controis by way of 
other provisions, RUS has determined that the regulation 
can now be removed from its regulations. 

The Rurai Utilities Service (RUS) is removing its reguiations 
!&ich detail separate poiicies and requirements for loans for 
renewabie energy systems and demand side management. 
Many of these requirements overlap provisions found 
elsewhere in pari 1710. Others do not seem well suited for 
the smaller scale projects of this type that are becoming 
increasingly common in the industry. RUS beiieves that it is 
more appropriate to consider such small scale projects in 
this rapidly developing segment of the energy industry by 
proceeding on a case-by-case basis. By contrast, the 
balance of part 1710 affords a usehl iramework for 
considering utility-scaie energy projects without regard 
to whether they are for demand side management or 
renewable resources. 
2Mz 
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National RmaE EIectric 
Cooperative Association 

A Touchstone Energy”Caapemive &k& - 
4301 Wilson Boulevard 
Arlington, Vr=@J.ia 22203-1860 
Teiephone: (703) 907-5500 
1T-(703) 907-5957 hCEMORANDUM smm opmnohs 
www.nreca.org 
March 3,2003 

TO: Statewide Managers 

Bta R I W  9EcmIc cm 

/ 

GBLT Managers 
MECA Board of Directors 

Glenn English, Chief Executive Officer FROM: 

A fm fhings i wanfed fo share with JOG. . 
Overview . . . 
The battle lines over critical legislation for electric cooperatives are starting to take shape, and 
the Administration renewed calls this week for early action on several issues including electric 
deregulation and streamlining air emissions standards. A 285-page draft electricity restructuring 
proposal similar to one electric co-ops opposed last year, is now circulating in the House and 
about to go to Subcommittee markup. NRECA is urging Congress and the Federal Energy 
Regulatory Commission (FERC) to tale a “time-out” on electricity restructuring to review the 
failed deregulation schemes and consider a different approach that p r o v i d ~  reliability and 
stability for consumers. At the same time, both chambers of Congress are loolcing over Clear 
Skies Initiative bilis (H.R. 999/S. 465) reintroduced late last week on behalf of the 
Administration. 

The White House is maintaining pressure for an energy bill with an electricity title, as well as 
passage of environmental, Medicare and medical Iiability reform legislation. YeL the time h e  
for moving bills througb Congress early this year is shrinlcing as the military build up around 
Iraq intensifies and partisan rhetoric leading to the presidential election campaign continues to 
build. Electricity restructuring proponents want to move energy legislation quickly, and we must 
be ready to respond with our position that now is not the time to pass electricity legislation that 
creates new instability in the elecnic industry. 

lir the House ... 
House Energy and Commerce Committee Chairman Billy Tauzin @-LA) said this week during 
an Energy and Air Quality Subcommittee hearing that he plans to move comprehensive energy 
legislation on a fast track. Subcommittee Chairman Joe Barton (R-TX), who is circulating a 
drafl that is similar to his proposal last year, plans to marlcup legislation after a hearing on March 
13, at which I am scheduled to testify. Tne new draft strips significant Federal Energy 
Regulatory Commission (FERC) and Securities and Exchange Commission (SEC) authority over 
large conglomerate utilities, merchant generators and power marketers, while shifting new FERC 
re-dation onto electric co-ops by: (1) extending FERC transmission regulation to transmitting 
utilities: including distribution cooperatives; (2) requiring FERC to adopt incentive transmission 
rates and participant funding in a way that benefits the big investor-owned utilities; (3) adding a 

http://www.nreca.org


PMA provision that would allow an P.egional Transmission Organization to order actions by a 
Power Marketing Administrations in Violation of the preference clause or cost-based rates: (4) 
repealing the Public Utilities Holding Company Act (PUHCA); and (5) repealing FERC’s 
merger review. My testimony will point out that the elecmc industry needs stability and 
reliability right now, not the new instability that would surely result if this bill were enacted. We 
should not be limiting FERC’s and SEC’s ability to protect consumers and investors from those 
who were at fault in California, and extending FERC jurisdiction over co-ops that were not at 
fault in California. 

Committee &Lears Pension Reform BiCI with Provisions hzetpsul to Co-ops 

The House Education and Workforce Committee approved on a29-19 vote a pension security 
bill (N.R. 1000) intended to i-estore confidence in the national pension system in the wake of the 
Enron debacle. NRECA is suppomng this bill, which has 53 bipartisan co-sponsors and is likely 
win passage on the floor. This legislation, which is very similar to a measure passed by the 
House and backed by the President last year, gves workers new options to better manage and 
build retirement savings: M0stH.R. 1000 provisions focus on issues concerning 4010~) 
participants holding employer stocl: in their retirement plans (which NRECA plans do not have) 
and publicly-traded companies accounting standards. NRECA succeeded in getting a provision 
inserted that permits expanded consideration by the Treasury Department of the facts and 
circumstances & the appIi6ation of certain mechanical, functionality tests that would provide 
NRECA and co-ops participating in W C A ’ s  SelecffLE 401(k) plan with more flexibility in 
pension plan administration. The real debate on this issue will be in the Senate, where the 
Finance Committee is drafting a bill for introduction in April. 

i n  the Senate ... 
Sens. Dianne Feinstein @-CA), Richard Lugar @-IN), Tom H a r h  (D-W), Peter Fitzgerald (R- 
E) and others introduced legislation (S. 509) to restore strong federal oversight over energy 
markets. The bill calls for restoring the Commodity Futures Trading Commission’s (CFTC) 
ability to police all energy derivatives markets for fiaud and commodity price manipulation - 
including on-line markets like the one operated by Enron. It also stren,&ens the tools that the 
Federal Energy Regulatory Commission (FERC) has at its disposal to combat fraud in the enera 
markets. NRECA has taken a strong leadership role in seelcing legislation to close the loopholes 
that allowed Enron to manipulate energ’prices through its own on-line trading market. 

Bills Tntroduced to Advance Administration’s “Clear Skies initiafive” 

The Administration’s Clear Skies proposal was introduced in the House and Senate late last 
week. Senate Environment Committee James Inhofe (R-OK) and Air Quality Subcommittee 
Chairman George Voinovich @-OH) co-sponsored the Senate bill (S. 485). House Energy and 
Commerce Committee Chairman Billy Tauzin @-LA) and Energy and Air Quality 
Subcommittee Chairman Joe Barton (R-TX) co-sponsored a companion bill (H.R. 999). The 
2003 version differs only slightly from the on-&al introduced in the last Congress. Clear Skies 
would mandate new cap and trade requirements for electric utility emissions of sulfur dioxide 
(SO*), nitrogen oxides @Ox) and mercury be,+g in 2008 for NOx and in 2010 for SO1 and 
mercury. The caps are supposed to be substitutes for a host of impending re,datory progams 
aimed at these same air emissions. If done properly, the imposition of the caps in combination 
with a streamlining of these other programs away *om the utility sector should result substantial 
emissions reductions at a fiaction ofthe costs associated with the existing re,dations. An 



NRECA analysis indicates that the new Clear Skies proposal needs to be improved substantnlly 
in the regulatory streamlining category to make it a good deal for electric co-ops. Co-ops own 
and operate a lot of coal-based generation that would be the primary target of any new ‘‘multi- 
emissions” legislative proposal including Clear Skies. Not surprisingly, some in Congress and 
certain environmental goups have denounced the Administration’s Clear Skies proposal as a 
giveaway to the electric utilities, a rollback from existing Clean Air Act requirements. The bills, 
introduced as a courtesy to the Adminismiion, hclc off a long process in which Congress will 
determine what provisions will be included in a revamped Clean Air Act. 

DG fnterconnection Standard Proposal Approved by IEEE Working Group 

The Institute of Electrical and Electronics Zngineers (IEEE) P 1547 working group recently 
approved a new technical standard for the interconnection of a generation facility with a capacity 
af up to 10 MW to the distribution system. The proposed standard must now go to the IEEE 
Standards Board and then the full IEEE for approval. There is significant controversy about the 
standard. Many utility engineers believe that the standard does not address all of the technical 
requirements needed to protect the reliability of the distribution grid &om distributed generation, 
particularly from larger generators or greater numbers of mall generators. The standard 
specifically does not cover system impacts. Consequentiy, just because a generator meets the 
requirements of 1547 does not mean that it can be interconnected without degrading safety or 
reliability for other consumers. Further study and adaptations to the generator or the grid might 
be required. Despite assertions to the contrary by some generator manufacturers, generators that 
comply with 1547 still are not “plug and play.’’ 

NRECA and its members signed onto the standard despite that concern because there is language 
in the introduction to 1547 that states explicitly that the tests and standards in 1547 are necessary 
for all interconnected generators, but are not necessarily sufficient. A footnote states that 
aciditional tests and standards may be required in limited situations. It is important that federal 
and state regulators and legislators that may’wish to c o w  1547 understand that the standard is 
valuable, but that it is not a “plug and play” standard. Utilities must have the local flexibility 
required to adopt additional tests and standards that are not included in 1547 where utility 
en,keers believe they are necessary to preserve safety and reliability. 

Interim rule issued om Terrorism Risk insurance Pro,orem 

The Treasury Department has issued an interim final rule to provide up to $100 billion in federal 
guarantees to cover 90 percent of future terrorism-related property and casualty claims over the 
next three years under the Terrorism Risk Insurance Act of 2002. This interim rule outlines the 
Terrorism Risk Insurance Program scope and key definitions. The legislation was enacted on 
Nov. 26,2002 in response to the unavailability of afFordable property and casualty insurance 
following the September 11,2001 terrorist attaclcs. This is another step to help ensure that co- 
ops will be able to obtain proper property and casualty insurance for their facilities and 
employees. (See r u l e  at htt~://wwu~.treas.~ov/offices/domestic-finmce/financial- 
instituti.onlterrorism-insurance/r~~lations/ind~x.h~l) 

Enclosures: (1) Regulatory Issues Traclcing Sheet, 

(”) Enclosures and attachments always accompany all hardcopy versions of”,$ Few Things __. “. Eieczronic deliveries may nor 
coninin niiachmenrsfor iechnical reaxom. NOTE Tnis documenf, and any aziochrnents, rnny coninin privileged and co~deniial 
infomation iniendedfor iimiied disrriburion. Tnis information is reservedfor the use cfpersons spec@icaIiy nddressed on fhe 
rifle page. 
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:omments/Status 

-he EPA is revising regulations govemingthe New Source 
ieview (NSR) programs mandated by parts C and D of titie 
of the Ciean Air Act (CAA or Act). These revisions include 
:hangs in NSR appiicabiiity requirements for modifications 
D allow sources more flexibility to respond to rapidiy 
:hanging markets and to pian for future investments in 
Joiiution control and prevention technologies. Today’s 
:hangs reflect EPP.‘s consideration of discussions and 
,ecommendations of the Ciean Air Act Advisory Committee’s 
C W C )  Subcommittee on NSR, Permits and Toxics, 
:ommerits fiied by the pubiic, and meetings and discussions 
with interested stakeholders. The changes are intended to 
rovide greater regulatory certainty, administrative flexibiiity, 
md permit streamlining, while ensuring the current ievel of 
environmental protection and beneiit derived from the 
irogram and, in certain respects, resulting in greater 
environmental protection. r ’ ,  

The EPA is taking direct final action io amend the national 
srnbient air quality standards for particulate matter. The 
wision reduces to I S  percent the requirement that 
reporting organizations coilocate 25 percent of State and 
locai air monitoring station (SLAMS) sites with a second 
sampier in order to estimate precision at a reporting 
wganization level. The regulations describe the number of 
collocated sites required within a reporting organization. 
With today‘s action, EPA is making a simple change in the 
regulations by changing.the requirement to coliocate 25 
percent of reporiing organizations sites to 15 percent of the 
reporting organizations sites. The effect of this change wili 
be to reduce the number of monitors which must be 
coliocated. This in turn wili reduce the cost of irnpiementing 
and maintaining monitoring networks but without significantiy 
affeding our confidence in the precision at,the reporting 
organization ievel or in providing acceptabie estimates of 
achievement of the precision Data Quality Objectives 
(DQOs). Since reporting organizations are of unequal size in 
the number of monitors they impiernent, 15 percent was 
considered an acceptabie h i t  of providing enough precision 
information for smaiier reporting organizations while not 
unduiy burdening larger reporiing organizationsJbk&eA c 

without p c 

further notice, unless significant adverse comments are 
received by January 30,2003. if signiicant adverse 
comments are received, we will pubiish a timeiy withdiawal 
in the Federal Register informing tlne pubiic that this rule wili 
not take effect. 

~. 
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37FR78956 
12/26/2002 

68FR3B42 
2/27/2003 

roday's direct final rule makes minor changes to EPA's finai 
u ie  published December 18,2001 implementing section 
3 16(b) of the Clean Water Act (CWA) for new facilities that 
I se  water withdrawn from rivers, streams, lakes, reservoirs, 
'stuaries, oceans or other waters of the United States for 
:ooling. The December 2001 ruie established national 
echnclogy-based performance requirements applicable to 
:he location, design, construotion, and capacky of cooling 
water intake structures at new faciilties. The national 
.equirements estabiish the best technology avaiiabie for 
ninimldng adverse environmentai impact associated with 
:he use of these structures. EPA is making several minor 
zhanges to the December 2001 ruie bemuse, in several 
instances, the final ruie text does not reflect the Agency's 
'ntent. 

~ h d r a w a l  of 
the direct final rule in the Federal Register informing the 
public that this rule will not take effect. The ruie is located at 

- c  "D FD& w e  
, i If EPA 

w. 

The Federal Energy Regulatory Commission (Commission) 
proposes a new pricing policy for the rates of transmission 
owners that transfer operational control of their transmission 
faciiities to a Regional Transmission Organization (RTO), 
form independent transmission companies (ITCs) within 
RTOs, or pursue additional measures that promote efficient 
operation and expansion of the transmission grid. The 
proposed poiicy would create rate incentives that reward 
RTO and ITC formation and grid investment, because 
Independent regional grid operation and coordination will 
improve grid performance, reduce whoiesaie transmission 
and transactions costs, improve eiectric reliability, and make 
electric whoissale competition more effective in ways that 
benefit all customers. We invite comments on the proposed 
poiicy statement. 
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The Commission issued an order on December 18,2002, 
nstructing all public utilities to file Electric Quarterly Reports 
~ i n g  software available on Its Web site beginning with the 
~eport due on or before January 31,2003. The order ends 
:he Interim fiiing format and fully implements Order No. 
2001, a finai rule which requires public Ufiliies to file Electric 
3uarterly Reports. This notice gives more.details on the 
implementation of the new software and announces the 
svaiiabiiity of in-person and Internet-based software 
demonstrations. FR 31043, FERC Stats. B Regs. ] 3?,127 
(April 25,2002); reh'g denied, Order,No. 2001-4 100 FERC 
I 61,074. reconsideration and clarification denied, Order 
No.2001-B. 100 FERC] 61,342 (2002). E\ Respondents are 
reminded that complete contract data, including all active 
contracts under 18 CFR part 35, are required beginning with 
this quarter's filing. The Electric Quarterly Report System 
can be accessed on the Commission's Web site at 
phtm. The Electric 
Quarterly Report System Users Guide, a detailed guidance 
document, is ais0 avaiiabie to be downioaded from that web 
page. The software provides a user interface on the fiierls 
workstation. (For those familiar with the Commission's Form 
I or Form 423 software, the Eiectric Quarterly Report 
System uses a similar approach.) It can be loaded onto 
several PCs to aliow muitipie users working on a LAN. Data 
can reside anywhere on the useis network. Data can be 
entered manually or imported into the system in Comma 
Separated Values (CSV) format. In addition to the Eiectric 
Quarterly Report System Users Guide, respondents can 
participate in demonstrations of the software at the 
Commission and on-line. using the Internet. For more 
information on how Webex works, see 
h_ttn:liww\n. , -  It is free to the respondents who 
participate. There will also be a recorded Weber, demo 
made avaiiable for downloading from the Commission's 
Web site by December 20. Persons desiring to participate in 
either of the W ebex demos should e-mail 

would like to participate in. 
and state which demo they . .  - m  
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n the Standard Market Design Notice of Proposed 
Wemaking, (67 FR 55452, Aug. 29,2002). the proposed 
,pen access transmission tariff imposes an obligation on an 
ndependent Transmission Provider, f a  request for 
:ransmission service cannot be accommodated, to use due 
iiiigence to expand or modify its transmission system. The 
>ommission invites dl1 interested persons to fiie comments 
rtith respect to whether a merchant transmission provider 
;hould have an obligation to expand iis merchant 
:rammission facilities. P r 
lrLma3. c nr 17 '1 

~ ~ o m m e n t ~ - ~  
any January I O ,  2002 comments on transmission planning 
and pricing, including participant funding). 

The Federai Energy Reguiatory Commission is extending 
the deadiine for filing of comments on the Advance Notice of 
Proposed Ruiemaking (ANOPR) and comments on the 
consensus documents that are currently due to be fiied on 
November 12,2002. C r- P 

0 On August 16,2002, the 
Commission issued an Advance Notice of Proposed 
Ruiemaking (ANOPR) in the above-docketed proceeding. 
On October 23,2002, a Notice extending the period for fiiing 
of comments until November 26.2002 was issued. Mti.wAs 

P P 

P - 
r 17.2- 

P Furthermore, on or before 
December 9,2002, the stakeholders who have participated 
in the  development of the consensus documents will fiie 
statements expiaining their various positions on the 
consensus documents. Upon receipt of these statements, 
Commission staff will prepare a summary tabie showing 
various issues and delineating the positions and 
explanations of the various parties and file the summary 
tabie in this proceeding. 
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The Federal Energy Reguiatoy Commission is amending its 
-eguiations to update the accounting and financial reporting 
requirements under its Uniform Systems of Accounts for 
iurisdictional public utilities and licensees, naturai gas 
mmpanies and oil pipeline companies. The Commission is 
establishing uniform accounting requirements and related 
accounts for the recognition of changes in the fair vaiue of 
certain security investments, items of other Comprehensive 
income, derivative instruments, and hedging activities. The 
Commission is adding new balance sheet accounts to the 
Uniform Systems of Accounts to record Rems of other 
comprehensive income and derivative instruments, The 
Commission is also adding new general instructions and 
revising certain account instructions tD incorporate the 
above changes in the existing Uniform Systems of 
Accounts. And, the Commission is revising the following 
Annual Repoits: FERC Form Nos. 1, l  -F, 2.2-A and 6 to 
include the new accounts and a new scheduie contained in 
the final ruie. The Commission is severing from this 
rulemaking proceeding the inquiry on whether independent 
and affiliated power marketers, and power producers should 
coniinue to be eiigibie, on a case by case basis, for waiver 
of the Cornmission’s Uniform Systems of Accounts and 
bianket approval under part 34 of the Commission’s 
reguiations for the issuance of securities and the 
assumptions of liabilities. The Commission wili consider 
separately the issue of accounting and reporting 
requirements by gas marketers, independent and affiliated 
power marketers, and power producers. An important 
objective of the ruie is to provide sound and uniform 
accounting and rinanciai reporting for the above types of 
transactions and events. The new accounts and reporting 
scheduie wili add visibility, completeness and consistency of 
accounting and reporting changes in the fair vaiue of certain 
financial instruments, items of other comprehensive income, 
derivative instruments and hedging activities. in the above 
mentioned FERC Forms. 
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The FMCSA amends its Commercial Driver's License (CDL) 
,uies concerning disqualification of drivers to make a 
echnical correction in response to a petition for 
aconsideration filed by the International Brotherhood of 
Teamsters, the Transport Workers Union of America, the 
Transportation Trades Department of the AFL-CIO, and the 
biaigamated Transit Union (coliectively, "the Petitionem"). 
The technical correciion provides that disqualifications for 
Jfienses committed by a CDL holder whiie operating a non- 
:ommercial motor vehicle (non-CMV) wouid be applicable 
m l y  if the conviction for such offenses results in the 
-evocation, cancellation. ar suspension of the CDL holderk 
,icense or non-CMV driving privileges. The agency denies 
the Petitioners' request to: shorten the disqualification 
periods driving a non-CMV while under the influence of 
controlied substances or aicohoi; and establish a means to 
disqualify foreign drivers for offenses committed in a non- 
CMV in the country of domiciie. The FMCSA believes these 
issues were adequateiy'expiained in the July 31, 2002, final 
rule concerning the CDL program, and that the petitioners 
have not presented any new information that wouid warrant 
reconsideration of the agency's decisions. Xilp&&k 

The Forest Service Is proposing changes to the National 
Forest System Land and Resource Management Planning 
Rule adopted November 9,2000. These proposed changes 
are a result of a review conducted by Forest Service 
personnel at the direction of the Office of the Secretary. The 
review affirmed much of the 2000 rule and the underiying 
concepts of sustainability, monitoring, evaluation, 
collaboration, and use of science. Although the 2000 rule 
was intended to simplify and streamline the development 
and amendment of land and resource management plans, 
the review concluded that the 2000 rule is neither 
straightforward nor easy to implement. The review ais0 
found that the 2000 rule did not clarifythe programmatic 
nature of land and resource management planning. This 
proposed rnle is intended to improve upon the 2000 rule by 
providing a planning process which is more readiiy 
understood, is within the agency's capability to impiement, is 
within anticipated budgets and staffing leveis, and 
recognizes the programmatic nature of planning. 
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SornmentslStatus 

in accordance with the Paperwork Reduction Act of 1995 
(44 U.S.C. Chapter 35, as amended), the Rurai Utilities 
Service (RUS) invites comments on this information 
collection for which RUS intends to request approval from 
the  Office of Management and Budget (OMB). Ttle: 7 CFR 
part 1728, Electric Standards and Specifications for 
Materials and Construction. The Rural Utilities Service 
makes loans and loan guarantees in accordance with the 
Rural Electrification Act of 1936, 7 U.S.C. 901 et  seq., (RE 
Act). Section 4 of the RE Act requires that RUS make or 
guarantee a loan only if there is reasonable assurance that 
the ioan, together with ail outstanding loans and obligations 
of the borrower, will be repaid in full within the time agreed. 
In order to facilitate the programmatic in?erests of the RE 
Act, and, in order to assure that loans made or guaranteed 
by 'RUS are adequately secure, RUS, a s  a secured iender, 
has established certain standards and specifications for 
materiais, equipment, and the construction of electric 
systems. The use of standards and specifications for 
materiais. equipment and construction units helps assure 
RUS that: (1) Appropriate standards and specifications are 
maintained (2) RUS ioan securiiy is no? adversely affected; 
.and (3) ioan and ioan guaranter funds are used effectively 
and forthe intended purposes. 7 CFR '1728 establishes 
Agency poiicy that materials and equipment purchased by 
R U S  electric borrowers or accepted as contractor-furnished 
material must conform to RUS standards and specifications 
where they have been established and, if included in RUS IF 
202-1, "List of Materials Acceptable for Use on Systems of 
R U S  Eiectrification Borrowers" (List of Materials), must be 
selected from that iist or must have received technical 

2(103, 
acceptance from RUS. G w m m k a ~  D rjtm Fe 
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CornmentslStatus 

The Rural Utilities Service (RUS) Is amending its regulations 
in order to establish the Rural Broadband Access Loan and 
Loan Guarantee Program as authorized by the Farm 
Security and Rural Investment Act of 2002 (Pub. L. 101-171) 
(2002 Act). Section 6103 of the Farm Security and Rural 
investment Act of 2002 amended the Rural Electriiication 
Act of 1936, as amended (RE Act), to add Title Vi, Rural 
Broadband Access, to provide ioans and ioan guarantees to 
fund the cost of construction, improvement, or acquisition of 
facilities and equipment for the provision of broadband 
service in eligible rural communities. This final rule 
prescribes the types of loans available, facilities financed, 
and eligible applicants, as well as minimum credit support 
requirements to be consideredfor a ioan. in addition, the 
rule prescribes the process through which RUS will consider 
appiicants under the priority consideration and the state 
allocations required in Title VI. lhisruL 0 ic PfiPcii \_ I D .  

In an effort to streamiine requirements of borrowers and 
make reguiations simple and direct, the Rural Utiliiies 
Service (RUS) will eliminate regulations on.Exceptions of 
RUS Operational Controls under Sectton 306E of the RE Act 
in its entirety. Because borrowers are now afforded the 
same exemptions of RUS operational controls by way of 
other provisions, RUS has determined that the regulation 
can now be removed from its regulations. 

The Rural Utilities Service (RUS) is removing Its regulations 
which detail separate poiicies and requirements for ioans for 
renewabie energy systems and demand side management. 
Many of these requirements overlap provisions found 
elsewhere in part 1710. Others do not seem well suited for 
the smaller scale projects of this type that are becoming 
increasingly common in the industbf. RUS beiieves that it is 
more appropriate to consider such small scaie projects in 
this rapidly developing segment of the energy industry by 
proceeding on a case-by-case basis. By contrast, the 
balance of part 171 0 affords a useful framework for 
considering utility-scale energy projects without regard 
to whether they are for demand side management or 
renewable resources. p 
2Mz 
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P Most NRECA comments are avaiiabie on the web site www.nreca.org under LegallRegulaiory. 

P L!uji&d: February 21,2003 
P Questions about items appearing on this Tracking Sheet? Contact the NRECA staff person identified in tne tabie. 
Dial 703-907-then the 4-digit telephone extension listed by the contact name, or e-mail to: 
(first name).(last name)@nreca.org. 
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4301 'Wilson Boulevard 
klingon, Viiginia 22203-1860 
Telephone: (703) 907-5500 
TT-(703) 907-5957 

i 

www.nreca.org 

June 28,2002 

TO: Statewide Managers 
G&T Managers 
NRECA Board of Directors 

k few things 1 wanfed to share with you... 

Overview.. . 
On the heels of revelations about unethical energy trading practices, news of accounting 
improprieties and alleged fraud resulting in a $3.8 billion shortfall on the books at 
telecommunications giant WorldCom h a '  again put a sharp focus on the need for.market 
transparency and other protections for the public. Congress and regulatory leaders are 
feeling pressure to rein in dubious corporate accounting and require public disclosure of 
corporate finances. Steady news reports of financial scandals and a lack of public 
disclosure is increasing support for legislation to ban energy companies from m a h g  
"wash trades," an old stock market manipulation tactic that dates to the 1920s and now 
banned by stock markets. The Senate Agrkulturt: Committee will also review Sen. 
Dianne Feinstein's (D-CA) proposal to boost market transparency and oversight of over- 
the-counter (OTC) exchanges and online exchanges like Enron's. NRECA is watching 
these developments closely because we will benefit from having an energy market with 
greater transparmcy. But, this new Hill activism could also be an excuse to increase 
regulation over us. 

The House-Senate conference on the energy bill (H.R. 4) opened this week with a 
televised meeting that revealed little substance about the behind-the-scene talk on key 
issues. Major issues include Arctic National Wildlife.Refuge (ANWR) development, 
increased ethanol mandate levels, electricity provisions, and renewable portfolio 
standards (RPS). Just days before, House Energy and Air Quality Subcommittee 
Chairman Joe Barton (R-TX) told industry officia!s that energy legislation may not pass 
this'year, but other conferees seem willing to compromise. Conference Chairman Rep. 
Billy Tauin (R-LA) said the Senate's electricity restructuring lanoage is "close to what 
we want to do." Senate Energy and Natural Resources Committee Chairman Jeff 
Bingaman (D-NM) ,said they could "iind some ways to improve it." 

Meanwhi1e;the White House is ur=&~g Congress to quickly approve the proposed 
Homeland Security Department ESD); legislation (H.R. 5005) was introduced by House 
Majority Leader Dick h e y  6-TX)  to create the new $27.5 billion ciepparhnent. The 

- 
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plan to merge about 100 federal agencies and departments has raised legislative oversight 
and jurisdiction issues for Congress along with the financial and political issues. House 
committees held more than a doz& hearings on that proposal this week. Senate 
Government Mfairs Chairman Joseph Lieberman (D-CT) has amended a peniing anti- 
tmorism bill (S. 2452) to include homeland security language. The Senate Environment 
and Public Works Committee moved a related bill (S. 2664) that includes $35billion in 
“homeland security” block grants for states to increase ‘‘first responders” funds for 
emergency operations such as &, rescue, ambulance, law enforcement and medicine. 
Our concern is that enabling laws like FEMA will be reopened, putting at risk our 
achievement two years ago of keeping electric co-ops eligible in spite of FEW 
opposition. 

Congress takes Independence Day recess next week with major issues unresolved, most 
notably House-Senate conferences on energy, trade and FY02 supplemental spending, 
and no agreement on any FY03 spending bills. In July, the House will come back for 
three weeks, and the Senate four, before the August recess. The Senate must vote on S.J. 
Res. 34 to overturn Nevada’s veto of a proposed nuclear waste storage site by July 25. 
Committees are just starting to grapple with the Homeland Security proposal and 
contentious spending issues. Lawmakers must act fast for an October adjournment, but 
expect a lame-duck session in November. 

In the Senate ... 
On a slim 10-9 vote, Senate Environment and Public Worlcs Committee Chaiman Jim 
Jeffords (I-VT) was able to move his bill to cap carbon dioxide (CO2) emissions from 
electric power plants and set lower levels for sulfur dioxide (SOz), nitrogen oxide (NOx) 
and mercury (Hg) out of his committee. Sen. Jeffords’ revised Clean Power Act (S. 556) 
calls for faster emission reductions than the Administrationis Clear Slues Initiative. The 
legislation does not meet the principles outlined by electric cooperatives and will result in 
increased electricity prices and damage.the coal industry. Sen. Max Baucus @-MT) 
voted against the measure while Sen. Lincoln Chafee (R-RI) voted for it. Otherwise, all 
Democrats supported the bill and all Reeublicans opposed it. The general eqectation is 
the bill will not be considered on the Senate floor this year because of the partisanship, 
,election politics and unrealistic reduction targets. We will do everythmg possible to stop 
this bill. Republican and Democratic committee members offered and withdrew several 
amendments, incluciing complete substitutes. Ranking member Sen. Bob Smith (R-NH) 
offered a substitute with SO2,NOx and Hg reduction requirements similar to those in the 
Clear Skies Initiative. Sen. Baucus said in a strong opposition statement that he agrees 
with the gods of S. 556, but could not support the bill as drafted. He noted the negative 
economic impacts that will be imposed on electric consumers in Montana and other rural 
areas. Sens. James Inhofe (R-OK), George Voinovich (R-OH) and Christopher Bond (R- 
MO) also raised concerns about impacts for rural communities. 

in the fiouse ... 
The House Energy and Commerce Committee plans a hearing next month on bills by 
Reps. Peter DeFazio (D-OR) and Greg Walden (R-OR) to amend the Federal Power Act 

. .  
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and Securities Exchange Act to prohibit “round-trip” or “wash” trades by energy traders. 
Rep. Joe Barton (R-TX) said there is a “100 percent chance that we’ll ban round-trip- 
trades.” The current legislation is problematic because some electric co-op transactions 
could be defined as %ash trades” when they buy back power sold as a result of 
unexpected weather changes or equipment failures. 

After a lot of inter-party wrangling over the appropriate level of ciiscretionary spending, 
House Appropriations Committee Chairman Bill Young, (R-FL) sent his FY03 
discretionary spending allocations to the 13 subcommittees, and most are higher than 
cmrent €9’02 levels and €9’03 Bush Administration proposals totaling $748.14 billion. 
Given the demands for defense and homeland security, disaster relief and requests of 
various state governors, there may not be enough funds to meet all the needs and many 
doubt they can meet needs at these spending level projections. 

”%CA Comments on FERC Standards of Condua Rulemeking 

NRECA filed supplemental comments on the Federal Energy Regulatory CoIrimission‘s 
(FERC) proposed standards of conduct fortrkmission providers on June 2. The 
comments - developed througb the NRECA Transmission Task Force - call for FERC to 
recognize that electric cooperatives are different from investor owned utilities and should 
not be subject to the standards of conduct the Commissionproposes to impose on IOUs. 
These attached comments follow up earlier comments filed by NRZCA on December 20. 
FERC’s proposal, if applicabie to cooperatives, could severely impact and even preclude 
essential communications between GGrTs and their member distribution cooperatives, as 
well as .communications between power supply and transmission employees within 
individual GGrTs. NRECA has also successfuliy urged RUS to dso submit comments. 

N . C A  Comments on EERC Standard Markei Design Rulemakin2 

NRECA has 6led supplemental comments at the Federal Energy Replatory Commission 
WRC) on demand response (see attachment). The comments are intended,to assist 
FERC to better address the issue of demand response in the upcoming Standard Market 
Design Notice of Proposed Rulemaking. 

A Ereakfor Congress end ‘A Few Things...”; A Safe and Happy Fourth of July 

The weeldong Independence Day recess for Congress brings a brief halt in legislative 
action, and also a pause for “A Few Things.. .” next week. I will be in touch with you 
again on July 12. Have an enjoyable and safe Fourth of July celebration. 

Enciosures: (4) Market Design filing; Conduct Standards filing; Re,gatory issues 
Tracking Sheet; Legislative Update. 

y) Enciosl l iesandatrachmen~aiwaysaccomnanyali~~yvmi~ of-A i e w T h i n ~  ..:. Eimmaicdilivrrieimaynotsontaina~chnumli for 
nchnical-0%. NOTE: Thir doommi and any a t r a c h s .  m y  ~ o n a b  WiYiieZed and conRdmMi &formtion mirnded ior iindted dimiburion 
This informadon is M m C d  fm the yse o f p m a ~  Spcifiatly ddmrred on the tiUc p a p  





RETIREMENT SAVlNGS - Several retirement savings tax breaks enacted last year 
would become permanent under a bill passed b y  the House on a 308-70 vote. H.R. 493 1 
elhimates the repeal on Dec. 31,2010 of higher contribution limits for 401(k) plans and 
Individual Retirement Accounts (ELAS). The bill maintains provisions that gradually 
increase annual 401(k) contribution limits to $15,000 by 2006. The annual limit for PA 
would continue to rise to $5,000 in 2008. Along with easing administrative burdens on 
businesses, the bill enhances the ability of employees to roll pension savings into 
qualified plans provided by new employers. If the provisions do not become permanent, 
contribution caps drop to the 2001 levels and higher "catch-up" iimits for people older 
than 50 would be eliminated. The biiI is in the Senate, where the outcome is uncertain. 

SMALL BUSEVESS PAPERWORK - Federal paperwork filing requirements for small 
businesses would be eased under legslation the House cleared, wth Senate amendments, 
on a 41 8-0 vote and sent to the President. H.R. 327 amends the Paperwork Reduction 
Act to require the Office of Management and Budget to publish each year in the Federal 
Register and post on the Internet a list of the regulatory compliance assistance resources 
available to small businesses. Each agency that collects im+ormation and processes 
paperwork must assign an agency liaison for small businesses and attempt to reduce 
paperwork burdens for businesses with less than 25 employees. 

THREAT WARMNG - The Housed passed a bill (H.R. 4598) on a 422-2 vote that 
would require federal intelligence and law enforcement officials to share information 
about potential terrorism threats with state and local government Officials, emergency 
management and response administrators, and private-sector companies that oversee 
cntical ini?astructme, cyber networks and economic security. Federal officials would 
have six months to develop procedures for quickly declassifylng and sharing information 
with local officials, and they could use existing electronic miormation systems. The 
measure was sent to the Senate. 

- 

DEET LITIlFT - On its way to the White House is a bill to raise the debt l i t  by $450 
billion to $6.4 trillion, which the House cleared iate this week after President Bush called 
for passage. The House voted 215-214 to approve S. 2578, a bill the Senate passed two 
weeks ago. The legislation is necessary to avoid government default when the national 
debt reaches the $5.95 triliion limit, which was expected to happen on June 28. 

ACCOUNTING OVERHAUL - Accounting firms would be limited in consulting work 
they can do for clients that also hire them to audit their internal corporate books under a 
draft bill the Senate Banking, Housing and Urban Affairs Committee approved on a 17-4 
vote and sent to the Senate. Though the bill has yet to be officially introduced, Senate 
Majority Leader Tom Daschle (D-SD) has indicated that he wants to move the bill on the 
Senate floor before the end of this session. "'his legislation is a direct result of a federal 
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probe into energy trading activities by Enron, and au&t problems stemming &om the fact 
that Enron’s auditor, Arthur Andersen LLP, also provided consultkg services. In April, 
the House passed and sent to the Senate a bill (I3.R. 3763) that allows an industry Public 
Regulatory Organization to investigate potential accounting misconduct and issue 
sanctions under Securities and Exchange Commission (SEC) oversight. 

WORKPLACE INIJRlES RULES -Labor Depariment officials would be required to 
issue within TWO years a new set of mandatory rules to prevent repetitive motion injuries 
in workpiace settings under a bill the Senate Health, Education, Labor and Pensions 
Committee sent to the h l l  Senate on a nmow 11-10 vote. S. 2184, sponsored by Sen. 
John Bream @-LA), would replace voluntary ergonomics ,gdehes issued by the Labor 
Department in April 2002. The bill would require rules to define situations in which 
employers must make efforts to prevent repetitive-motion injuries and set standards for 
measuring those injuries. 

UNIVERSAL SERVICE FUND - Senate Commerce Communications Subcommittee 
members advised the Federal Communications Commission OjCC) during a hearing to 
take re,datory action to address concerns that the Universal Service Fund (VSF), a pool 
of money used to wire schools and libraries for telecommunications services, inciuding 
Internet access, will be depieted. USF is a critical source of money for providing 
widespread telecommunications inhtmcture to schools and iibr&es, particularly in 
rural areas. Legislators are ur-$~g the FCC to develop a new plan for administhg USF 
contributions paid by carriers that provide interstate service. The subcommittee is 

services on the Internet and resulting FCC actions that cut the “e-rate’’ portion of USF 
money. 

- particularly concerned about shrinking carrier contributions due to increased voice 

Robert Hoit - 703.907.5709 
GR Advocacy Toois Group 
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GomrnenWStatus 

This notice requests comment on proposed guidelines 
irnpiementing Section 51 5 of the Treasury and General 
Government Appropriations Act for Fiscal Yeai 2002 (Pubiic 
Law 106-554; H.R. 5658). Section 515 directs the Office of 
Management and Budget (OMB) to issue government-wide 
guidelines undei sections 3504(d)(1) and 3516 of Tine 4.4, 
and require each Federal agency to issue agency-specifrc 
guidelines, to ensure and maximize the quality, objectivity, 
utiiity, and integrity of information, inciuding statistical 
information, disseminated by the agency and to estabiish 
administrative mechanisms allowing affected persons to 
seek and obtain correction of information maintained and 
disseminated by the agency that does not comply with 
such guidelines. Each agency must also report periodicaliy 
to the OMB director on the number, nature, and resoiution of 
complaints received by the agency in regards to these 
requirements. The proposed guideiines published below 
would implement these requirements for the Council on 
Environmental Quaiity. They are intended to comply with 
both the statutory requirements noted above and the finai 
guidelines published by OMB on February 22,2002 (67 FR 
36, at 8452). The 
Councii on En- be 
pubiished in the Federal Register and posted on the 
agency’s Web site at ww\nc.whitehol.ae.aoViceo. 
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i1612002 

67FR41668 

6/19/2002 

The  Department of Energy (DOE) is seeking comments on 
possible modMcations to the guidelines governing the 
Voiuniary Reporting of Greenhouse Gases Program 
(VRGGP) that allows for the voluntary reporting of 
greenhouse gas emissions and reductions, and carbon 
sequestration under section 1605(b) of the Energy Policy 
Act of 1992. On February 14,2002, the President directed 
the Secretary of Energy to propose improvements to the 
current registry to "enhance measurement accuracy, 
reliability and vertfiabilii, working with and taking into 
account emerging domestic and international approaches." 
This notice of inquiry is an initial step in a process to 
propose improvements to the current VRGGP Greenhouse 
Gas Registry (GHG Registry), for which guidelin- wwere 
pubiished in 1994. DOE is seeking comment on the issues 
posed below, and welcomes any other comments pertinent 
to future changes in the GHG Registry. Because of the 
broad pubiic interest in the issues involved, DOE believes 
that the pubiic should have an opportunity to provide input 
on the issues raised in advance of the Secretaty' 
recommendations to the President. DOE is requesting 
witten comments as one means to bring a broad range of 
views into the process of deveioping recommendations for 
proposed improvement to the GHG Registry. After analyzing 
submissions made in response to this notice, DOE 
contemplates scheduiing at least one public workshop for 
0btainin.g additional public input prior to finalizing the 
recommendations for proposed improvements to the GHG 
Registry. Noiice of workshop(s) and other opportunities for 
input during development of proposed improvements to the 
GHG Registry will be published in the Federal Register. 
Comments were due June 5,2002. The Council on 
Environmental Quality's guidelines will be  published in the 
Federal Register and posted on the agency's Web site at 
-. P 

EPA is extending the comment period for the proposed rule 
addressing cooling water intake structures for Phase 11 
existing facilities. The proposed rule was published in the 
Federal Register on April 9 ,2002 (67 FR 17122). The 
comment period for the proposed rule is extended by 30 
days for a total of 120 days, ending on August 7, 2002. 
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of the 
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i7FR40393 

;/I212002 

67FR40507 

6/12/2002 

:ornrnenk/Status 

:PA is taking final action on the portions of the June 13, 
1001 proposed rule revisions that modify the existing 
,equirements for sources &ected by the Acid Rain Program 
m d  by the NOX Budget Trading Program under the October 
27, 1998 NO): SIP Call. Certain changes to the proposed 
ule revisions have been made based on the pubiic 
:omments received. EPA is not finalizing the proposed 
:hanges at this time to the Appeal Procedures or to the 
'indings of Significant Contribution and Ruiemaking on 
Section 126 Petitions for Purposes of Reducing Interstate 
3zone Transport. This final rule establishes additionai 
'lexibility and options for sources in meeting the continuous 
>mission monitoring system (GEMS) requirements under 
lrograms to reduce sulfur dioxide and nitrogen oxides 
?missions. These revisions may apply to sources that 
monitor and report emissions oniy during the ozone season, 
3s well as to sources that monitor and report emissions for 
ihe entire year. The provisions in this final rule benefit the 
Pnvironment by ensuring that sulfur dioxide (502). nitrogen 
Dxides (NOX), and carbon dioxide (CO2) emissions are 
accurateiy monitored and reported, even as they benefit the 
8ffected industrial sources by creating opportunities to adopt 
cost saving procedures. This document and technical 
support documents can be accessed through the EPA Web 
site at: httn:liwww.ena. 

Many used cathode ray tubes (CRTs) and items of mercury- 
containing equipment are currently classified as 
characteristic hazardous wastes under the Resource 
Conservation and Recovery Act (RCRA). They are therefore 
subject to the hazardous waste reguiations of RCRA Subtitle 
C unless they come from a household or a conditionally 
exempt small quantity generator. Today, the Environmentai 
Protection Agency (EPA) proposes and seeks comment on 
an exclusion from the definition of solid waste which would 
streamiine RCRA management requirements for used 
cathode ray tubes (CRTs) and glass removed from CRTs 
sent for recycling. in today's notice, the Agency also clarifies 
the status of used CRTs sent for reuse. in addilion, EPA 
proposes and seeks comment on streamlining management 
requirements for used mercury-containing equipment by 
adding it to the federal iist of universal wastes. Some of the 
suppohing documents in the docket also are available in 
eiectronic formal on the Internet at URL: < I P  CI ,CI r 

h. c 

' C  D isJiil v 13 2002, 
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CornmentslStatus 

This action simplifies and consoiidates emission inventory 
reporting'requirernents to a single location within the Code 
of Federal Regulations (CFR), estabiishes new reporting 
requirements related'to PM2.5 and regional haze, 2nd 
estabiishes new requirements for the statewide reporting of 
a r e a  source and mobile source emissions. Many State and 
local agencies asked EPA tb take this action to: Consoiidate 
reporting requirements; improve reporting efficiency; provide 
fiexibiiity for data gathering and reporting; and better explain 
to  program managers and the public the need for 2 
consistent inventory program. Consolidated reporting should 
increase the efficiency of the emission inventory program 
and  provide more consistent and uniform data. 
The- r p  D 

za[lz_A copy can be downloaded from the internet at  

4 



REGUMTORY ISSUES TRACKING SHEET 

$. June 2002 

b e w  
L 

NRECA 
:ontact 
IPA 

Rae 
:ronmiller 

(5791 

kctiction Type 

'inal Ruie 

tubject 

iection 126 
iuie: 
<wised 
hadiines 

:ederai 
iegister 
:itaiion 

i7FR21521 

113012002 

EPA is revising the compiiance date and other reiated dates 
For sources subject to a final rule pubiished on January 18, 
2000, known as the Section 126 Rule. The EPA 
promulgated the rule in response to petitions submitted by 
four Northeastern States under section 126 of the Clean kir 
Act (CAA) for the purpose of mitigating interstate transport 
of nitrogen oxides (NOX) and ozone. Nitrogen oxides are 
one of the main precursors of ground-ievei ozone poliNion. 
The Section 126 Rule requires electric generating units 
(EGUs) and non-electricgenerating units (non-EGUs) 
iocated in 12 States and the District of Columbia to reduce 
their NOX emissions through a NOX cap-and-trade 
program. Originally, EPA harmonized the Section 126 Rule 
with a related ozone transport ruie, known as the NOX State 
implementation pian call (NOX SIP Cali), by estabiishing the 
same compliance date, May 1,2003. A court action 
subsequently delayed the NOX SIP Cali compiiance 
deadiine until May 31,2004. More recently, on August 24, 
2001, the court temporarily tolled (suspended) the Section 
126 Rule compiiance date for EGUs pending EPA's 
resolution of an issue remanded by the court reiated to EGU 
growth factors. On April 23,2002, EPA issued Its response 
to the growth factor remand. That action reactivated the 
compiiance period for EGUs after neariy a year delay. 
Therefore, with this final ruie, EPA is resetting the EGU 
compiiance date and other related dates, such as the 
monitoring certiication date. The EPA is ais0 resetting the 
dates for non-EGU sources to match the new dates for 
EGUs. P 'E . In 
general, other related dates are extended by one year from 
the original deadiines. Today's rule once again aligns the 
Section 126 Rule with the NOX SIP Call. This final ruie 
was effective April 30,2002. The Federal Register 
ruiemaking actions and associated documents are iocated 
at / / -. 
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tegister 
:itaiion 

87FRj 7121 

/9/2002 

j7FR17954 

1/12/2002 

CommenWStatus 

Today's ,proposed rule would irnpiement section 316(b) o i  
the Clean Water Act (CWA) for certain existing power 
producing facilities tinat employ a cooiing water intake 
structure and that withdraw 50 million gallons per day (MGD) 
or more of water from rivers, streams, lakes, reservoirs, 
estuaries, oceans, or other waters of the US. for cooiing 
purposes. The proposed rule constitutes Phase II in EPP!s 
deveiopment oi section 316(b) regulations and would 
estabiish national requirements applicable to the location, 
design, construction, and capacity of cooling water intake 
structures at these facilities. The proposed national 
requirements, which would be impiemented through 
Naiionai Pollutant Discharge Elimination System (NPDES) 
permits; would minimize the adverse environmental impact 
associated with the use of these structures. Today's 
proposed rule would establish location, design, construction, 
and capacity requirements that reflect the best technoiogy 
avaiiabie for minimizing adverse environmental impact from 
the cooiing water intake structure based on water body type. 
and the amount of water withdrawn by a facility. In generai, 
the more sensitive or biologicaliy productive the waterbody, 
the more stringent the requirements proposed. A facility may 
choose one of three options for meeting best technoiogy 
avaiiable requirements under this proposed rule. 
c +p 

Today, EPA is extending the closing date of the public 
comment period regarding EPA's notice of proposed 
ruiernaking "Interstate Ozone Transport: Response to Court 
Decisions on the NOX SIP Cali, NO); SIP Call Technical 
Amendments, and Section 126 Ruies," pubiished February 
22,2002 at 67 FR 8395. The original comment period was 
to ciose on Aprii 15,2002. The new dosing date will be Aprii 
29,2002. The EPA received a request to extend the 
comment period due to the compiexiiy of the issues 
surrounding the actions EPA is proposing to take. Ail 
comments were due Aprii 29,2002. 
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Standardiza 
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and 
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j7FR31043 
5/8/2002 

6 7 F W 4 9  
5/2/2002 

n this document. tne Commission seeks comment on 
xoposals made by the National Association of 
Vianufacturers and MRFAC, Inc. and Nextel 
hnmunications, lnc. for alleviation of interference to public 
safety communications in the 800 MHz band. Comments 
were due May 6,2002, and reply comments are due on or 
More June 4,2002. The full text may also .be downloaded 
3t hwKi&@3 . The FCC has since granted a request to 
sxtend the reply comment deadiine to July 8. 

in this final rule, the Federal Energy Regulatory Commission 
[Commission) is amending its filing requirements for public 
Jtilities under the Federal Power Act (FPA) to require public 
Jtilities to electronically file Electric Quarterly Reports 
summarizing the contractual terms and conditions in their 
agreements for all jurisdictional services (inciuding market- 
based power sales, cost-based power sales, and 
transmission service)and transaction information for short- 
term and long-term market-based power sales and cost- 
based power sales during the most recent calendar quarter. 
Implementation of the reporting requirements will take place 
in two phases: an interim phase through October 31,2002. 
and a final phase thereafter. This rule will make avaiiable for 
public inspection, in a convenient form and place all relevant 
information relating to public utility rates, terms, and 
conditions of service; ensure that information is avaiiable in 
a standardized, user friendly format; and rneet.the 
Commission's eiectronic fiiing option obiigation. 

.MV R ?no7 

The Federal Energy Regulatory Commission (Commission) 
is proposing to amend its regulations to require public 
utilities to fiie the standardized interconnection agreement 
and procedures we will adopt in this proceeding and to take 
and provide interconnection service under them. The 
agreement and procedures ais0 would apply to any non- 
public utility that seeks voluntary compliance with 
jurisdictional wnsmission tarifi reciprocity condi&ions. 
Comments were due June 17,2002. 
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1/25/2002 

67FR18988 
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ZommentsBtatus 

=ERC has distriouted an options paper for resoiving rate 
3nd transition issues for standardized transmission service 
snd wholesale eiectiic market design. The purpose of this 
3aper is to stimulate public discussion that can guide the 
development of a proposed rulemaking on these issues. 
=arties filing comments are requested to make 
-ecommendations on the options that should be included in 
the proposed ntiemaking as well as to address the pros and 
zons of the various options contained in the paper. The 
3ptions paper is in the record of this ruiemaking docket. It 
uill also be avaiiabie on the Commission's website at M&,! 

.. -. - Comments were due to 
the Commission bv May 1.2002, 
The IRS has issued final reguiaiions reiating to the tax 
treatment of corporate sponsorship payments received by 
tax-exempt organizations. The final regulations affect 
exempt organizationsthat receive sponsorship payments. 
These regulations were effective April 25,2002..These 
regulations are appiicable for payments solicited or received 
after December31,1997. 

The iRS has issued final and temporary regulations reiating 
to required minimum distributions from quaiiied plans, 
individual retirement pians, deferred compensaiion plans 
undw section 457, and section 403(b) annuity contracts, 
custodial accounts, and retirement income accounts. These 
regulations will provide the public with guidance necessary 
to comply with the law and will affect administrators of, 
participants in, and beneficiaries of quaiiied plans: 
instilions that sponsor and individuals who administer 
individual retirement plans, individuals who use individual 
retirement pians for retirement income, and beneficiaries of 
individual retirement plans; and empioyees for whom 
amounts are contributed to section 403(b) annuity contracts, 
custodial accounts, or retirement income accounts and 
beneficiaries of such contracts and accounts. The texc of the 
temporary regulations also serves as the text of the 
proposed regulations set forth in the notice of proposed 
ruiemaking on this subject in the Proposed Rules section of 
the Federal Register. P - P 
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In the Ruies and Regulations section of this issue of the 
"ederal Register, the IRS is issuing temporary reguiations 
that provide guidance concerning required minimum 
jistributions for defined benefit plans and annuity contracts 
xoviding benefts under qualified pians, individual retirement 
alans, and section 403(b) contracts. The text of those 
temporary regulations also 
serves as the text of these proposed reguiations. 

3 n  April 9,2001 (66 FR 1851 7), the Ofice of Management 
and  Budget (OMB) issued a notice of availability of the 200'1 
Circular A-133 Compliance Suppiement. The notice also 
offered interested parties an opportunity to comment on the 
2001 Circular A-I33 Compliance Suppiement. The 2002 
Supplement has been updated to add 8 additional 
programs, updated for program changes, and makes 
technical corrections. A list of changes to the 2002 
Supplement can be found at  Appendix V of the supplement. 
Due to its length, the 2002 Supplement is not included 
in this Notice. The 2002 supplement wili apply to audlts of 
fiscai years beginning after June 30,2001 and supersedes 
the  2001 Suppiement. p 

are riu o bv To obtain a 
copy of the 2002 Supplement, go to the Grants 
Management heading on the OMB home page on the 
Internet at  www.omb.ao\ (. 

The Secretary of Labor intends to establish a Committee to 
advise the Assistant Secretary of Labor for Occupational 
Safety and Health (Assistant secretary) on ergonomic 
guidelines, research, and outreach, and assistance. The 
Committee will consist of not more than 15 members who 
wili be selected based upon their expertise or experience 
with ergonomic issues. OSHA invites interested pa rks  to 
submit nominations for membership on the Cornmlltee. 
Nominations for membership (whether hard copy, eiectronic 
mail, or facsimile) were due June 17,2002. 
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The Occupational Saiew and Health Administration (OSHA) 
issued both a direct final ruie and a proposed rule amending 
construction industry standards to require that traffic control 
signs, signals, barricades or devices protecting construction 
workers conform to Part VI of either the 1988 Edition of the 
Federai Highway Administration (FHWA) Manual on Uniiom 
Traffic Control Devices (MUTCD), with 1993 revisions 
(Revision 3) or the Miliennium Edfiion of the FHWA MUTCD 
(Miliennium Ediion), instead of the American National 
Standards Institute (ANSI) D6.1-1971, Manual on Untform 
Traffic Control Devices for Streets and Highways (1971 
MUTCD). a m  

P I 4 . 2 m  If adverse comment is 
received, OSHA will publish a timely withdrawal of the rub ir 
the Federa/ Regisfer. On-line copies of the Miliennium 
Edition are avaiiabie for downioading from DOT'S web site: 

' . On-line copies of 
~ 

Traffic Control Devices (Revision 3, dated 9/93, with the 
November 1994 Errata No. 1) are avaiiabie for downloading 
from OSHA's website: 
httn:liwwwosha.oo\idoclhlohwavwnrk I 7c!nes. 

The Rural Utiiiiies Service (RUS) proposes to eliminate the 
requirement to use depreciation rates as found in Bulietin 
183-1, for determining the usefui life of a facility. If the 
proposed useful life of a facility is deemed inappropriate by 
RUS, other means to establish an appropriate term for the 
loan will apply. Current reliance on the fixed range of 
depreciation rates found in Bulietin 183-1, to be used across 
the country, has been determined to not be as appropriate 
as iooking at proposals on a case-by-case basis. This 
proposed rule is made as part of the RUS effoits to 
continually look for ways to streamiine iending requirements 
and make reguiaiions usefui and direct. Comments were 
due May 9,2002. 

F 
F !Jgd&&: June 21,2002 
P 
Dial 703-907-then the 4-digit teiephone extension iisted by the contact name, or e-mail to: 
(first name).(iast namej@nreca.org. 

Most NRECA comments are available on the web site wwvv.nreca.org under LegaVRegulatory. 

Questions about items appearing on this Tracking Sheet? Contact the NRECA staff person identified in the table. 
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UNITED STATES OF AMERICA 
BEFOFS3 THE 

FEDERAL ENERGY REGULATORY CBiWMISSION 

Standards of Conduct for 
Transmission Providers 

Docket Na. RIvIOI-10-000 

SUPPLEMENTAL COMMEldTS OF THE 
NATIONAL RuRpkL ELECTRIC COOPERATIVE BSSOCXTION 

The National Rural Electric Cooperative Association (‘1\TRECA”) hereby submits these 

supplemental comments on the Commission’s Notice of Proposed Rulema?&g (“NOPR”) issued on 

September 27,2001, relating to standards of conduct for transmission providers.’ These comments 

supplement NRECA’s previous written comments dated December 20,2001 and oral comments 

provided by NRECA’s representative at the Commission’s Technical Conference in this rulemalung 

on May 21,2002. 

I. LNTRODUCTIQN 

m C A  is a not-foi-profit national service organization representing 930 consumer owned 

not-for-profit m a l  electric cooperatives providing electricity to more than 35 million consumers in 

46 states. Most electric cooperatives are borrowm subject to the federal regulations and mortgage 

requirements of the US. Department of Agriculture’s Rural Utilities Service (‘XUS). They are also 

governed by unique cooperative organization enabling statutes of the states in which they are located, 

and subject to specific provisions of the Internal Revenue Code that limit the income that tax-exempt 

cooperatives may receive kom non-members. 

’ Standards ofConducrfor Transmission Providers; Xotice ofproposed Rulemakin,, 66 Fed. Reg. 50919 (October 5, 
20011. 



The Commission has rqeated& recognked that Elecm’c Cooperafives are Different AU 

rural eiectrjc cooperatives are consumer-owned and nearly all are ‘‘small electric utilities” as dehed 

by the Small Business Administration. This contrasts with investor-owned utilities, odj7 very few of 

which qualify as small electric utilities.’ Electric cooperatives are also&ndamenfaZly d$ieent m the 

way that they are managed and governed and the puqpose for which they were created and operated. 

Cooperatives are governed by their member-consumers. They were created and are operated solely 

to provide the most reliable electric service to thek members at the most reasonable cost of that 

service. The customers are in charge. 

Electric distribution cooperatives commonly participate in larger, “federated” generation and 

transmission cooperatives (“G&Ts”) that provide b-ansmisszon andpower suppip at cosf to their 

cooperative members. Under the cooperative form of organzation, the GgLT cooperative operates on 

a not for profit basis. The disriburion cooperatives generally are tied to their G&T cooperatives 

through long-term, all-requirements contracts under which the G&T providcs all of the power 

requirements of the distribution cooperauve~.~ And critical to this NOPR, the distribution 

cooperatives, acting together, participate directly in governance of the G&Ts and commonly serve on 

G&T planning and management c o d t t e e s  as part of the cooperative governance shucture. They 

are not passive investors, but rather the collective owners that rely on the service that their G&T 

provides. Moreover, those G&Ts that receive funding through the RUS have an afknative federal 

re-datory obligation to engage in integrated planning on behalf of their member distribution 

- 

’ See, Promotinz Wholesale Comperirion Through Open Accers Non-dicriminarory Trannnission Services by Public Utilities 
andRecovery ofSeanded COSS by Pubiic Ufilities and T m i r f i n g  Uriiitiq Order No. 888,61 Fed. Reg. 21,540 (May  10, 
1996),FERC Stats. &Regs.? 31.036 at 31,897 (1996) 0meinafter”OrderNo. 888”)”); order on rehk, M e r  No. 888-A, 
78 FERCB61,220 (1997); Order No. 8SC-B, 81 FrERC?61,248 (1997), orderonreh‘g, OrderNo. S88-C, 82 FERCI 
61,046 (1998); uffdsub nom. N e w  Yorkv. FERC,-U.S.-, 122 S .  Ct. 1012 (2002). 

In some cases, G&T cooperatives have also created their own federaxed generation and bansmission cooperatives that 
provide transmission and power supply to the G&T cooperative members, which in turn remain responsible to their own 
distribution cooperatives. For purposes of appiication of this NOPR and its potennaliy disruptive effect on G&T 
cooperative management and planning responsibilities, the relationships within the fedemed G&T coopmtives are 
virmally the same as the relationships of the G&T cooperative IO its disnibution cooperatives. 

i 
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cooperatives, which necessady entails communication and coordination to effectively meet those 

needs. 

Ciasfieation Needed. As stated in our initial comments in this NOPR, NRECA supports the 

Commission's efforts to adopt standards of conduct "to govern the relationship between regulated 

transmission providers and all their energy affiliates.'A However, NRECA remains concerned that 

the apparently inadvertent and unnecessarily broad sweep of the proposed standards of conduct will 

undermine the way cooperatives are governed by their.cooperative members and threaten their ability 

to fuliiIl their mission of providing low-cost, reliable service to their members. Under reciprocity 

principles, the Commission has applied previous standards of conduct requirements to non- 

jurisdictional entities, which makes the application of these proposed standards a significant concern 

for &I cooperatives? 

Stating with Order No. 888 and throughout the implementation of non-discriminatory open- 

access transmission service, the Commission has been sensitive to the differences between the 

structure of investor-owned uti1iti-s and the structure of cooperatives. This sensitivity has been an 

importmt factor in ensuring that cooperatives can participate in and share in the benefits of open 

access transmission, to the benefit of American consumers. But as we noted before, the Ian,mge of 

the NOPP4 if taken literally, ignores the important differences between cooperatives and investor- 

owned utilities that the Commission has long recognized. The Staffhalysis included in the April 

25,2002 Notice of Staff Conference in this NOPB addressed concerns raised by other commenters on 

other aspects of the proposed standards, but it did not address NRECA's concerns on the breadth of 

the standards noted in our previous comments. Moreover, the failure to clarify the scope of the 

proposed standards could well expose RUS-borrower cooperatives to inconsistent federal 

- 

NOPE 66 Fed. Reg. ai 50920, col. I. ' Order No. 88S-P., FERC Stais. and Regs. at 30,286 and n. 330: Sunflower Elecrric Power COT., 87 FERC 61,263, at 
61,994-995, n. 6 (1999). 
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requirements, and compliance with the proposed standards of conduct could force those cooperatives 

to violate RUS re,dations and loan agreements. 

NRECA submits these supplemental comments to emphasize the need for clarification by the 
+ 

Commission that these standards (1) will continue the Commission’s recognition that hstribution 

cooperatives are not “affiliates” of their G&T cooperative, and (2) will incorporate a waiver 

procedure and continue the effectiveness of waivers previously issued.6 NRECA also requests that 

the Commission revise the proposed standards, consistent with the reco,pition that distribution 

cooperatives should not be deemed affiliates, to not require GBrT cooperatives to isolate their 

transmission function fiom their traditional (and RUS-required) member load-serving function. 

NEZiCA has included proposed language to clarify the definition of “affiliate” to assist the 

Commission. 

E. COlVIMUMiCATIONS 

Communications regarding these supplemental comments should be directed to the following 

NlZECA representatives: 

Wallace F. T i l h ,  General Counsel 
Richard Meyer, Senior Regulatory Counsel 
National Rural Electric Cooperative Association 
4301 Wilson Boulevard 
Arlingon, Vir,$nia 22203-1 860 
Telephone: (703) 907-581 1 
Facsimile: (703) 907-5517 
E-mail: rich.mever@meca.com 

Thomas J. Zaremba 
Jeffrey L. Landsman 
Wheeler, Van Sickle Br Anderson, S.C. 
25 West Main StreeG Suite 801 
Madison, Wisconsin 53703 
Telephone: (608) 255-7277 
Facsimile: (608) 255-6006 
E-mail: tzarembafZwheelcrlaw .corn 

NRECA maintains all of the comments initially submitted in writing in December, 2001 . .  
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m. COMMENTS 

A. CONSISTEYT WrrK COMMISSION PRECEDENT. THE COMMISSION 
SHOULD CLARET’ AW REAFFIRM TK4T DISTIU[B‘LTION 
COOPEK4TIVE MEMBERS Am THEIR GENERATION AM, 
TRaNSMISSION COOPERATWE ARE NOT “krFILL4TES.n 

The proposed rule, if promulgated in its present form, seems on its face to inadvertently apply 

the standards of conduct to communications bstween Generation and Transmission (“G&T”) 

cooperatives and their distribution cooperatives. The rule should clarify and confirm, consistent with 

the repeated previous treatment of the G&T-distribution cooperative relationship by the Commission, 

that distribution cooperatives are not “afiiliaks” of the G&T cooperatives in which they are 

members. Absent clarification, the existing proposed language for the definition of “affiliate” in 

proposed 8 358.3 @) would significantly harm cooperatives. 

. *  

__ 
Proposed 5 358.3 @) defines the term “affiliate” to mean “(1) Another person which controls, 

is controlled by or is under common control with, such person, and (2) For any exempt wholesale 

generator, as defined under section 32 (a) of the Public Utility Holding Company Act of 1935, as 

amended, the same as provided in section 214 of the Federal Power Act.” The NOPR proposes to 

define “control” in 5 358.3 (c) as follows: 

(c) Control (including the terms “controlling,” “controlled by,” &d “under common control 
with”) as used in this part and 5 250.16 of this chapter, includes, but is not limited to, the 
possession, directly or indirectly and whether acting alone or in conjunction with others, of 
the authority to direct or cause the direction of the management or policies of a company. A 
voting interest of 10 percent or more creates a rebuttable presumption of control. 

The term “energy afiiliate” is then defined in proposed 8 358.3 (dj to mean “an affiliate of a 

transmission provider that (1) engages in or is involved in transmission transactions; or (2) manages 

or controls transmission capacity of a transmission provider; or (3) buys, sells, trades or administers 



natural gas or electric energy; or (4) engages in financial transactions relating to the sale or 

transmission ofnatural gas or electric energy.737 

Since distribution cooperatives buy and seli electric energy, and participate thou& ther 

elected representatives in the policies and management direction of their G&T cooperative, they may, 

under a iiteral reading absent clarification of these proposed aehitions, be improperly deemed to be 

“energy affiliates” of their G&T. 

The Commission properly reco,gsized that G&Ts and their member distribution cooperatives 

should not be considered to be affiliates in Order No. 888. The Commission noted in its response to 

the comments submitted to the proposed rule that: 

Many cooperatives request that the term “affiliates” be defined (1) to apply only to corporate 
“affiliates” over which the transmission customer exercises legal control; and (2) to exciude 
the distribution cooperative members of a generation and transmission (GBrT) coopemive. 

The Commission explicitly agreed with the comments submitted that distribution cooperatives and 

their G&T were not affiliates: 

s 

In addition, in response to argwnents raised by cooperatives and joint action agencies, we 
agee to Iimit the reciprocity requirement to corporate affiliates. If a G&T cooperative seelcs 
open access transmission service from the transmission provider, then only the GgLT 
cooperative, and not its member distribution cooperatives, would be required to offer 
transmission service. However, if a member distribution cooperative itself receives 
transmission service from the transmission provider, then it (but not its G&T cooperative) 
must offer reciprocal transmission service over its interstate transmission faciIzties? 

The Commission has also explicitly recognized in the context of RTO membership that a 

NOPR, 66 Fed. Reg. at 50927, col. 3. 
Order No. 888, FERC Stats. &Regs. at 31,759. See ako, Promoring Wholesale Competition Through Open Access 

Nondiscriminatory Transmission Services by Public Urilifies and Recovery ofsh-anded Costs by Public Utilities and 
Tranrmiitin,o Utilities, order on reh ‘g, Order No. 888-A, FERC Stats. andRegs. 4 31,048, at 30,366 (1997)(hereinafrer 
“Order No. 888-A”) (“in Order No. 888, in response to arguments raised by coopmatives, the Commission agreed to h i t  
the reciprocity requirement to corporate affiliates. In other words, if a G&T cooperative seeks open access transmission 
service from the transmission provider, only the G&T cooperarive (not its member distribution coopmtives) would be 
required to offer transmission service. If a member distribution cooperative itself receives transmission service from the 
transmission provider, thcn it (but not its G&T cooperarive) must ofier reciprocal nansmission scrvice over its interstate 
uansmission facilities, if any.”). 

7 

Id., at 31,763. 
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G&T and its member distribution cooperatives are not affiliates. Avista Corporation, et ai, 96 

F.E.R.C. 0 61,058 (2001). And in several other orders, the Commission has treated cooperative 

power marketers that are owned and controlled by cooperatives as not being subject to the cross- 

subsidization and affiliated interest rules that otherwise apply to corporate affiliates of investor- 

owned utilities. 10 

In those decisions, the Commission reco,pized that for cooperatives, the member-customers 

enjoy the economic benefits of the transactions with the affiliated marketers, and that there is no 

affiliate abuse that must be Dwded against. Similarly here, the relationship of distribution 

cooperative to G&T does not create the risk of mzket abuse that the standards of conduct are 

intended to address. Virtually all distribution cooperatives are economically tied to their G&T for 

their power andlor transmission requirements over long-term, usually all-requirements contracts. 

Those distribution cooperative members of G&Ts are not independently participating in the 

whoIesale transmission andpowa markets, and are not in aposition to use any transmission 

information gainedkom G&T membership to disadvantage other market parficipants. 

_I_. 

Nothing in the NOPR indicates any intention by the Commission to reverse its decision that 

G&Ts and their member distribution cooperatives are not affiliates. None of the written comments 

submitted in this NOPR and none of the speakers at the May 21 Technical Conference opposed 

NRECA’s request that the aEliate defmition be changed to exclude the G&T - distribution 

cooperative relationship. The comments of the Transmission Access Policy Study Group, a strong 

proponent of the expansion of standards of conduct contemplated in this NOPR, supported 

clarification that the Commission will continue to follow Order No. 888’s approach to limiting the 

concept of “affiliates” to corporate affiiiates, excluding both cooperatives and municipal joint action 

agencies, citing Order No. 888 at 3 1, 759 and 3 1,763. The Commission should clarify that the 

l o  See, e g . ,  GEN-SYSEnerg, 81 F.E.R.C. 161,045 at 61,241 (1997), and orders clted therem 
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proposed definitions in the rules are not intended to apply to GgiT cooperatives and their member 

distribution cooperatives. 

We suggest adding the foliowing language to the "affiliate" deftnidon: 

5356.3 Defioitions 

(d) . ..(ii) The definition of energy affdiate excludes the distribucion 

cooperative and other members of a generation and transmission (G&T) 

cooperarive. 

NRECA would also support similar lan,gage with regard to the members of municipal joint action 

agencies. 

If the proposed rule is not clarified and applies as broadly as it is written to the conduct of a 
- 

G&T and its member distribution cooperatives, contrary to what NRECA beiieves was intended, then 

the relationship of a G&T to its members will be significantly and adversely affected. 'I Moreover, 

for those GgLTs that are RUS borrowers, adherin,. to the proposed standards could place both the 

GgiT cooperative and its distribution cooperative members in breach of their RUS loan 

commitments, and out of compliance with RUS federal regulations. Thus M S C A  mges the 

Commission to clarify this element of the NOPR as it would apply to cooperatives. 

The NOPR proposes that the standards of conduct be applied to all sales functions, including 

bundled retail sales, and to restrict preferential access to transmission information for the bundled 

retail sales function. Employees engaged in bundled sales functions for retail native load are to be 

" As noted above, some G&T cooperatives inciude other G&T cooperanves as members. Those G&T cooperarives 
would be just as adverseiy aiiected by tne proposed standards, and these commmts apply equally to such cooperatives 
and their G&T member coope.ra~VSS. 

< .,I 
, :.. 
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treated under the proposed rules in the same manner as wholesale merchant funcrion employees. 

Proposed $358.5 (a)(2) would prohibit any employee of an “energy &Miate’’ from obtaining 

information about the transmission provider’s system “#rough access to information not posted on 

the OASIS or htemet website or that is not otherwise also available to the general public without 

restriction.” The infomation that is covered by this provision would include information about 

available transmission capability, price, curtailments, ancillary sewices, balancing, maintenance 

activity, and any capacity expansion plans. 

If applied without clarification, the proposed rules would disrupt the governance and structure 

of consumer-owned cooperatives, and make it very difficult for them to comply with basic financial 

and financing requirements as well as with RUS federal regulations. NRECA urges the Commission 

not to apply this aspect of the proposed rule to cooperatives. 

As explained earlier, cooperatives are not-for-profit, member-owned and member-controlled 

utilities. Under the Rural Electrification program established through the Rural Electrification Act,’’ 

residents of rural America joined together to form rural electric cooperatives to bring electric service 

to generally rural, economically-disadvantaged communities at the lowest possible cost. Groups of 

distribution cooperanves later joined together to form G&T cooperatives. The G&T cooperatives 

genxate and deliver firm, long-term power supply to their member distribution cooperatives at cost, 

another fundamental principle of cooperative organization and operation. G&T sales of power to 

non-members in wholesale markets are a secondary function, carried out to dispose of surplus power 

not required by their &stxibution cooperative members’ needs. On a national basis, G&T 

cooperatives are net purchasers of electricity, self-generating only approximately f i f t y  percent of 

what is required by their member distribution cooperatives. 

~ 

l2 7 USC 5 901, etses. 
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Cooperatives are not generally able to raise capital by issuing stock for sale in the capid 

markets or by financing irom conventional lenders. Although there is a growing number of 

cooperatives that no Ionger hold RUS debt, most G&T cooperatives still depend upon loans 

-teed by the RUS to fund the consbxction, maintenance, and improvement of their facilities. 

All G&T cooperatives, whether or not RUS-financed, use coordinakd planning among all of the 

cooperative members of the G&T in order to efficientiy serve the electric load of the entire G&T 

Moreover, member-customer participation in GBrT governance is a fundamental element of 

cooperative organization and is required for G&Ts to maintain their tax treatment as cooperatives. 

RUS federal lending regulations af’kmatively require G&Ts to carefully plan their operations 

and expansion on an integrated basis, and to operate their generation and transmission resources as an 

integrated system. For example, the RUS requres, as a matter of federal law, that G&Ts study their 

combined generation and transmission requirements as part of adopting a Construction Work Plan, 

which addresses a forward planning period of at least 3 to 4 years. The Construction Work Plan must - 

mciude 

“transmission facilities required to deliver the power needed to serve the 
existing and planned new loads of the borrower and its members, and to improve 
service reliability, including tie lines for improved reliability of service, line 
conversions, improvements and replacements, new substations and substation 
improvements and replacements, and System Control and Data Acquisition 
equipment, including communications, dispatching and sectionalizing equipment, and 
load managemenf equipment.. . .*”’ 

The Construction Work Plan also must include the G&T’s share of transmission facilities that 

tie together systems of supporting power pools, and studies of transmission Ioad flows, and 

demonstrations of system performance and needs.l4 It must be supported by comprehensive, project- 

specific en,&eering and cost studies that cover a period of at least 10 years and that include 

comprebensive economic analyses of the various options. In addition, a G&T RUS borrower must 

’’ 7 C.F.R. $1710.252(~)(2). 
7 C.F.R. S. 1710.252(6). 111 
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prepare, and its board of directors must approve, a 1 0-year financial forecast that demonstrates the 

effects that the addition of generation, transmission and any ciistribution facilities will have on the 

G&T borrower’s sales, costs, and revenues, and on the cost of power to the member distribution 

cooperatives. The long-range financial forecast must identify all plans for generation and 

transmission capital additions and system operating expenses.” 

The G&T’s generation and transmission resources are carefully planned to meet the needs of 

the members, and the revenues from power sales and deiivery to the members are the fundamental 

security for financing to acquire the G&T’s assets. The RUS regulations recognize, incoqorate, and 

rely on the interrelated nature of the G&T organization and its members in the context of an 

integrated resource plan: 

“When an b t e p t e d  Resource Plan] is required, a distribution borrower that 
is a member of a power supply borrower [G&T] must use the IRP prepared by the 
power supply borrower for its overall system. This IRP must have been coordinated 
with all of the member systems and it must have been approved by the board of 
ciirectors of the power supply borrower. Because of the relationship between the 
power supply borrower and its members under which the loans incurred by the power 
supply borrower are primarily to construct, improve or acquire facilities that benefit ali 
members directly or indirectly, the security of loans to all parties is interlinked.”’6 

All of these coordination and planning requirements mean that distribution cooperative 

members must re,&arly be involved in the shorter-term and longer-term transmission p lming  

process of the G&T. The distn‘bution cooperatives are not in the nature of investment subsidiaries; 

they are the owners of the G&T and generally each has a representative on the board of the G&T. 

Those board members are required to understand and approve these various plans that will, by their 

very nature, include non-public transmission planning information. Moreover, the managers of the 

distribution cooperatives commonly serve on various facilities and financial planning committees of 

the G&T, and actively participate in the planning process. Those managers and G&T board members 

“ 7  C.F.R. $ 1710.302(d). 
‘ I  7 C.F.R 6 1710.356@). 



pariicipate in management discussions of the G&T financial operations and the determination of the 

GgLT's rates that it charges its distribution cooperative members. Treating a G&T cooperative and 

its member distribution cooperatives as "energy &2iates" under the proposed rule would prevent 

the distribution cooperatives jrom complying with federaI regulations on facilities andjnancial 

plannin~. Even for  non-R US borrowers, the NOPR s broad afiliate dejnition wouldpreclude the 

G&TjromJitlflling its findamental mission and contractual obligations to eflectively serve its 

member distribution cooperatives needs as a whole. 

, .  

As observed before, virtually all distribution cooperative members of G&Ts are tied into 

long-term, all-requirements power andior imnsmission supply agreements with their G&T. The all- 

requirements power agreements effectively preclude the distribution cooperatives &om using 

tr&smission related information to obtain any market advantage in the whoiesale market. Nor is 

NRECA aware of any complaints asserted - either formally or informally -- at the FERC that 

distribution cooperatives, or G&T cooperatives, have exploited inside transmission knowledge to the 

disadvantage of potential competitors. There is no recordthat cooperatives are or have been part of 

the problem the Commission is now seeking to remedy. 

~ 

NRECA renews its requests that the Commission clarify that G&T cooperatives be pennitted 

to continue to communicate with their distribution cooperative member-owners as they now do in the 

normal course of business under Orders 888 and 889, rather than having to subject all potentially 

"transmission-related" communications with their members to the strictures set out in the proposed 

standards of conduct. 

C. TEE RULE SHOULD NOT REOUIRF: GGiT CO0PERkTNE.S TO 
FUh'CTIONALLY SEPARATE TaEIR TRADITIONAL XXANSMISSION 
AND LOAD SERVING FUNCTIONS. 

Just as it is critical for a GBrT cooperatxve's distribution cooperatxve members to partmpate In 

the G&T's planning processes, the GBrT's own internal management IS a key ekment of the process 



The standards as proposed would require any G&T management persons having non-public 

transmission information, whether it be on short-term outage or maintenance plans, or on longer-term 

improvements and expansions, to be excluded from decision-&&g on the power supply decisions 

to serve the distriiution members that are the very foundation of the G&T. Yet, as explained above, 

the G&T is requiredto develop its Construction Work Plans, its integrated resource plans, and its 

Idng-term financial plans on an integrated basis, to best use the financial resources of the G&T to 

serve the needs of the G&T members as a whole. T o  do so, the G&T managemat will unavoidabiy 

consider non-public transmission information in the planning process, at a stage well before that 

information would be meaningful for release to public. 

.. 

Unlike much larger investor-owned utilities and their holding companies, G&T cooperatives 

operate with relatively thin layers of senior management, and not uncommonly the most senior 

executive and financial officers are involved directly in detailed planning discussions and some 

operational decisions to ensure that distribution cooperative needs are met. To require functional 

separation in the G&T of the transmission function from the bundled retail load serving function 

(which is the basic, delivered power supply function of a G&T) might require two separate sets of 

management and a separate financial management staff. Even then, they could not effectively meet 

their obligation for integrated planning. For a G&T’s management to effectively do its job, and for 

the G&T to comply with federal lending readation& it must be able to coordinate its tiansmission 

function and its traditional power supply function for its distribution members. This issue is just as 

critical for non-RUS borrower G&Ts as for those that remain RUS borrowers. 

~ 

I W C A  is mindful of the concerns raised by other commenters that the retail load serving 

function exception to the previous standards of conduct has been used by some integrated utilities to 

wholesale market advantage. We believe that an exception &om functional separation for G&T 

cooperatives would not pose that risk to others in the market. GBiT cooperatives nationally remain 

net purchasers of electricity, and self generate only about half oftheir needs. Acting effectively as 
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aggegators to serve the combined loads of their members at cost, they typically use their 

transmission system as a delivery pathway to seme their members, not as a marketing mechanism. 

The vast majority of G&Ts also are subject to tight Iimitations on the levels of non-member derived 

revenues they may receive, ie.,  no more than 15 percent of income can be derived from non- 

members; failing that limitation test can cause loss of income tax exempt status and other significant 

tax  repercussion^.'^ This exception would only allow G&Ts to use transmission information to fulfill 

their traditional, distribution cooperative load-serving function to their cooperative members, and not 

for power merchant activities in the wholesale market. The very small Mcelihood that a G&T 

cooperative would improperly use an exception from functional separation of the transmission 

function from the retail load service function is bome out by the absence of any complaints against 

G&T cooperatives previously granted waivers fiom the requirements of Order No. 889. 

The Commission should clarify the proposed ru le to ensure that it would not require a G&T 

cooperative to functionally scparate its transmission and its distribution cooperative load-serving 

functions. The G&T management must be able to use non-public transmission information to fulfill 

the G&T’s role to provide the traditional delivered power supply service at cost to its members. 

- 

.D. THE RULE SHOULD EXPRESSLY ALLOW FOR U’An‘ERS AND FOR THE 
COXTLI‘UING EFFECTTVENESS OF WAIITRS PREI’IOUSLI’ GUYTED.  

The CommissioI? recognized in Ordcr No. SS8_ thar its txms and the requirements of Order 

No. Sg9” may no: be appropriate io: all entities. and rhe Commission therefor? created a waiver 

process. 19 As adopted in Grde: KO. 888, 18 C.F.P.. 5 35.28 tdl provides in peninat pan as f011ows: 

I’ Most G&T cooperatives are subject to non-member derived income limitations under Internal Revenue Code 5 
501(c)12. 
Is Open Access Same-Time Information System andStondnrdr of Conducr, Order No. 889,61 Fed. Reg. 21,737 (May 10, 
1996),FERC Stats.&Regs.q 31,035 (1996) @ereinafter“OrderNo. 889”). 

Both jurisdictional and non-jurisdictional entities rely on the waiver provisions contained in 18 C.F.R. 5 35.28 (d). 
Non-jurisdictional entities are subject to the standards of conduct promulgated in Order No. 889 by vime of the 
reciprocity requirements of Order No. 888. Specifically, in Order No. 888-A, the Commission made it clear that under 
reciprocity, a non-public utility must comply with the OASIS and standards of conduct requiremenrs or obtain a waiver of 
them. Order No. 888-A, FERC Stars. and Regs. at 30.286 and n. 330; Sunflower Electric Power C o p ,  87 FERC fl 
61,263, at 61,994-995, n. 6 (1999). 
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A public utility subject to the requirements of this section and Order No. 889, FERC Stats & 
Regs. 31,037 (Final Rule on Open Access Same-Time Information System and Standards of 
Conduct) may file a requsst for waiver of all or part of the requirements of this section, or Part 
37 (Open Access Same-Tme Information System and Standards of Conduct for Public 
Utilities), for good cause shown. 

After issuing Order No. 888, the Commission issued a series of orders that addressed specific 

requests for waivers under 18 C.F.R. 6 35.28 (d)?’ Order No. 889-A explained the waiver criteria 

developed in that series of orders, and in particular in Black Creek Hydro, Inc., et al., 77 FERC ’j 

61,232 (1996)(“Black CreeR’). The Black Creek order explained the elements of “good cause” for 

=granting a waiver under IS C.F.R. 5 35.28 (d) as including either ownership, operaxion and control of 

only limited and discrete transmission facilities or if the applicant is a small public utility that owns, 

operates or controls a transmission g i d  under certain circumstances?’ Order No. 889-A also 

provided that once granted,” a waiver would remain in ej‘ect in the absence of a 

All of the reasons for granting a waiver under Order No. 888 also apply to the standards of 
- 

conduct proposed by the NOPR. For many GgiTs, there are very few senior executive personnel, and 

many of them are also involved in hands-on, operational decisions. Imposing the standards of 

conduct on such a GgiT would require the hiring of several new personnel at the senior level to 

provide, in effect, a purely fmancial management divorced from operational knowledge and 

responsibilities. While such separation might allow for literal compliance with the NOPR separation 

standards, it would do so at very significant additional cost to small utilities and almost no benefit to 

2o Open Access Same-Time Information System andStandark of Conducr, order on reh 2, Order No. 889-A, 62 Fed. Reg. 
12,484 (March 14, 1997), FERC Stats. and Regs. 31,049, at 30,554-555, and n. 33 (1997)(hereinafter“Order No. 889- 

21 OrderNo. 889-A., FERC Stats. and Regs. at 30,555 (footootes omitted). Order No. 889-A also explained that to qualify 
as a “small public utility”, the applicant for the waiver “must meet the Small Business Adminisnation’s definition of a 
small electric utility, i.e., “one that is independeutly ownedand disposes ofno more than 4 million MWh annually.” Id., 
n. 35. 
Numerous waivers have been issued by the Commission under this rule. In OrderNo. 889-4 the Commission noted 

that it has granted waivers to approximately thhy-six small entities of the requirement to establish and maintain an 
OASIS ,and/or the requirement to comply with the Order No. 889 siandards of conduct. Id., at 30,578; ’Transmission 
Access Policy Study Group, 225 F. 3d at 738. 
2j Id., at 30,555. NRECA is not aware of any compiaints having been filed against cooperatives that would potentialiy 
lead to a loss of a waiver previously panted. 

A”). 
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the integrity of the overall wholesale market that is the goal of the NOPR. The Commission will be 

unable to make the necessary findings required by the Re,datory Flexibility Act unless the waiver 

provisions are maintained. 

The NOPR does not address whether the waiver provisions contained in 18 C.F.K. 5 35.28 (d) 

would be affected by this rulemaking. However, the waiver provisions contained in 18 C.F.R. 5 

35.28 (d) by their terms apply only to the requirements of 18 C.F.R. 6 35.28 and Order No. 889. 

Since the standards of conduct adopted in Order No. 889 would be replaced by the NOPR’s standards 

of conduct in new Part 358, NRECA conciudes that, by what we assume is unintended oversight, the 

waiver provisions of 18 C.F.R. 5 35.28 (d) would not be appIied to the standards of conduct in the 

NOPRs new Part 358. 

NRECA does not believe that the Commission intended to eIiminate the opportunity for 

waiver of the standards of conduct under new Part 358. As the Commission explained in Order No. 

889-A, the waiver provisions promulgated in 18 C.F.R. 6 35.28 (d) “taice into account potential 

burdens on smaIl entities and at the same time balance the need to prevent undue dishinat ion and 

affiliate abuse in interstate power markets.”24 The waiverproviszon was expressly relred upon by the 

Cour? ofAppeals to uphold the Commission‘s action in Transmission Access Policy Study Group, 

~ 

225 F. 3d 667,738 @.C. CU. ZOOO), @dsub nom. New York v. FERC, -US. ___, 122 s. ct. 

1012 (2002). None of the other commenters in this NOPE have opposed a waiver provision for the 

proposed standards of conduct. The only other comments on the issue, including those from the 

Transmission Access Policy Study Group, a strong proponent of the NOPR have supported the 

waiver provision as proposed by NRECA. 

The Commission should explicitly state that waivers previously granted under 18 C.F.R 

24 Id. 
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35.28 (d) of the requirements of Order No. 889 will remain in effect in the event the standards of 

. 

- conduct under the new Part 358 are promulgated, without further action by the entities now holdmg 

such waivers. The NOPR does not introduce any new underlying principles different from those 

underlying the existing standards of conduct. Requiring existing waiver recipiems under Order No. 

889 requirements to reapply for waivers of the new Part 358 requirements would add only additional 

cost and regulatory burdens for both the requesting entities and the Commission, without 

corresponding 

The Commission should clarify that the proposed rules are not intended in any way 10 

eliminate the ability of applicants to seek, and the ability of Commission to grant in appropriate 

circumstances, waivers of the new Part 358. The Commission should also expressly provide that rn 

the event the new ?art 358 standards of conduct are implemented, waivers previously ,granted by the 

Commission under 18 C.F.R. 5 35.28 (d) will remain in effed without need for further action by 

entities now holding such waivers. - 

N. CONCLUSION 

WHEREFORE, NRECA respectfully requests the Commission to consider these 

Supplemental comments in this docket. 

Dated this 14" day of June, 2002. 

Respectfully submitted, 

NATIONAL RURAL ELECTRIC 
COOPERATIVE ASSOCIATION 

Wallace F. Tiliman 
General Counsel 
Richard Meyer 
Senior Regulatory Counsel 
National Rural Electric Cooperative Association 
4301 Wilson Bouievard 

'' As nored above, m response to such a complamt, the Commission may, under 18 C.F.R. $35.28 (d). withdraw a waver 
that has been ,"rated. See. fn. 21, supra 
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Thomas J. Zaremba 
Jefirey L. Landsman 
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25 West Main Street, Suite 801 
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Telephone: (608) 255-7277 
Facsimile: (608) 255-6006 
e-mail: tzaremba@wheelerlaw.com 

Attorneys for the National Rural Electric Cooperative 
Association 
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MLUBERMAN ATTORNEYS AT LAW 
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WURTCOMUISSIONER 
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-HONE (608)255-7277 
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* A L S O A D ~ I N M I C H I G A N  
-.ALSO ADMITTED IN W S O T A  

June 14,2002 

The Honorable Magalie R. Sdas 
Secretaxy 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

Re: Standards of Conduct for Transmission Providers, Docket No. RMOI-10-000. 

Dear Ms. Mas: 

Enclosed via electronic filing please fmd the Supplemental Comments of the National 
Rural Electric Cooperative Association in the above-referenced rulemdcing docket. 

Thank you. 

Sincerely, 

WHEELEK VAN SICKLE & ANDERSON, S.C. 

is/ Thomas J. Zaremba 

Thomas J. Zaremba 

Enclosure 
cc: Atty. Richard Meyer 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORS COMMISSION 

Electricity Market Design and Structure ) Docket Na. RMOZ-12-000 

SUPPLEMENTAL COMMENTS OF THE 
NATIONAL ReTRAL ELECTRIC COOPERATIVE ASSOCIATION 

ON TEE COMMISSION’S APRIL 10,2002 OPTIONS PAPER 
CONCERNING DEMAND RESPONSE 

Pursuant to the “Notice of Options Paper” issued in the above-noted docket on 

April 10,2002 and consistent with the comments already fded in this docket, the National 

Rrnl’Electric Cooperative Association (‘‘NRECA”) submits Supplemental Comments on 

the “Options for Resolving Pate and Transition Issues in Standardized Transmission 

Service and Wholesale Electric Market Design” (“Options Paper”). NRECA’s intent in 

fiiing these Supplemental Comments is to assist’the Commission and its Staff to better 

address the issue of demand response as they prepare the upcoming Standard Market 

Design Notice of Proposed Rulemaking (“SMD NOPR”). 

1. 

INTERESTS OF NRECA 

As already explained in this docket, NRECA is a not-for-profit national service 

orpnization representing 930 not-for-profit, customer-owned rural electric cooperatives 

located in 46 states. NRECA’s members serve more than 35 million end use electric 

customers. As discussed below, NRECA’s members are extremely active in developing 

and operating their own demand response programs 



II. 

COJYmENTS 

NRECA appreciates this opportunity to provide further input to the Commission 

on its Options Paper focusing on the issue of demand response, including both uaditional 

demand side management (“DSM) and more innovative market-based programs 

I W C A  strongly supports demand response pr0,ga.m and supports the Commission’s 

efforts to encourage the use of demand response as one of many tools for combating 

wholesale market power. In that context, however, NRECA requests that the 

Commission carefully focus wholesale demand response pro,gams and its own activities 

in this area so as not to “undemine existing state DSM p r o m s  or other state rules 

governing retail sales, but to promote complementary wholesale programs.”’ 

In particular, and as discussed in more detail below, NRECA believes that the 

Commission can better promote both demand response and robust wholesale markets if 

it: 

1. Recognizes and clarifies in the SMD NOPR that the existence of demand response 

programs will not be adequate aione to mitigate market power; 

2. Reduces the regulatory burden and uncertainty for consumers and those who operate 

load response programs by clarifying, consistent with its findings in Docket No. 

EL0 1-47, that end-use consumers participating in utility-sponsored demand response 

programs are not public utilities; and 

’ Removing Obstacles to hcrensed EnerBr Supply and Reduced Demnnd in the Western United Stntes 
and Dismissing Petition& Rehenring, “March 14,2001 Ords:,” 94 FERC 7 61272, atp. 61.972 
(2001), order on reh 2. 96 FERC 7 61,155, at p. 61,679 (2001) (“Removing Obstncies”). 
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3. Affirms and supports the role of traditional utilities as aggregators of demand 

response, particularly in those states and service territories that have chosen not to 

adopt retail competition. 

..” 

NRECA Demonstrably Supports Demand Response 

NRECA’s member cooperatives are extremely active in deveioping and operating 

their own demand response pro,.;rams. For example, cooperatives have approxhately 

1,440 MW of residential load conlTol in placc. To provide some context, while 

cooperatives serve about 9% of the country’s total load, their combined residential 

demand response resources add up to about 80% of the residential demand r- *s p o m  

capacity of all IOUs put together. Cooperatives are also actively dispatching customer 

owned generation, and have been among the first to experiment with market-based 

demand response programs. 
- 

Cooperatives run these demand response p r o p s  because they permit 

cooperatives to keep power costs low for their member owners. As member-owned and 

member-governed private companies, coopeattives’ primary goal is to provide reliable 

energy at the lowest possible costs - not to maximize revenues or profits. Any margin 

that cooperatives earn must be used to improve service or returned to consumes as 

capital credits. 

Demand response is critical to cooperatives’ cost-cutting efforts because 

cooperatives nationally generate only about 45% of the power they need to serve their 

members. That means they are subject to the substantial risks and costs of the wholesale 

market. Demand response permits cooperatives to mitigate those risks and lower costs 

for all consumers by giving cooperatives an option other than buying power ffom the 

3 



market. If cooperatives can ask their  consume^^ to reduce load when market prices are 

highest, the cooperatives can keep rates low. 

Roie of Demand Response in Disciplining Wholesale Markets 

As NRECA noted in its April 10,2002 comments on the Commission’s Nmch 

15,2002 working paper, demand response will have a significant roie in disciplining 

market power in the wholesale electric markets. Nevertheless, based on the experiments 

we have seen to date in PJM and the New England ISO, ’ it will take some time for the 

demand response market to mature. Accorciingly, demand response should not be relied 

upon as a substitute for rigorous analysis of regional wholesale power supply markets and 

submarkets to identify and remedy generation market power. We cannot yet assume that 

just because an RTO has incorporated demand response into its market design that all 

market power problems have been addressed and that market rates will, by definition, be 

just and reasonable. 

The Commission Should A@-m Its Jurisdictional Determination In Its Order 
on Removing Obstacles 

On rehearing from the Commission’s initial order in the Removing Obstacles 

proceedjng, the Commission held that: 

We recoO&e that there is a Erne line separatinptate and federal jurisdiction 
where a retail customer receives compensation for a load reduction. Where a 
suuplier directlv comuensates its retail consumer for load reduction. state 
jurisdiction is indicated. Where there are third parties involved, uarticularly 
where the transaction is tied to markets within our iurisdiction, then load 
reduction transactions where the seller is a public utility would fall withj, om 
jurisdiction. 

In 2001, PM signed up 150 MW of emergency load response, out of a peak demand of 54.000 MW 
(0.27%). During the three emergency events in 2001, the actual response totaled 20 IvlW, 22 MW, and 
43 MW (0.079%). The New England IS0 has had similar problems. The 2001 program had a goal of 
300 MW participation but signed up only 65.6 MW. After offering significant new hanciai 
incentives in 2002, the NE IS0 signed up oniy 166 Mw, still only 0.6% of the NF- ISO’s system peak 
of about 25.000 Mu?. 
Removing Obstacles, 96 FERC alp. 61,679 (2001)(emphasis added). 
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The Commission clarified its jurisdiction in this area afcer NRECA expressed concern 

that, in the absence of such clarification, tens o f  thousands of residential and other retail 

consumers participating in traditional DSM programs would have the choice bctween 

either being treated as public utilities or dropping out of their DSM programs. 

Unfortunately, in its Orders accepting PJM’s Load Response Programs: the 

Commission appears to have implicitly moved away from the jurisdictional position it 

stated so clearly in Removing ObstacZes and thus is again impeding existing DSM 

programs. In the PJM Orders, the Commission explained that the sale of demand 

response from an end user “to another party (whether an LSE or otherwise) for payment 

or credit,” is a jurisciictional sale for resale. 

In support of its holding, the Commission cited and quoted an earlier decision 

involving the New York ISO? The hYIS0 decision, however, did not reach that far. In 

that case, the “ I S 0  merely asked the Commission to decline jurisdiction over retail 

sales from an LSE to an end use consumer where the end we consumer might participate 

in the demand response market. The WISO cxplamed that it needed the clarification 

specifically because “in New York, the LSE that suppbes the customer’s retail energy 

needs may not be the same market participant that coordmates the retail customer’s 

megawatt sales.’36 

Nor did anything in the PJM case require the Commission to reach so far. PPL 

challenged the Commission’s jurisdiction generally over the wholesale market for 

PJMInterconnecfion. L.L.C., 99 FERCI 61,139 (2002); 99 FERCT 61,227 (2002) (order accepting 
miff sheets as modified). ( “PJM’?. 
New York Independeni Sysrem Operator, 98 FERC 61.268 (2002) (“NYISO”). ’ 

‘ Id. at?. 62,041. 



demand response operated by PJM, a public utiiity. The specific question as to the 

Commission’s jurisdiction over participating end users or sales fiom end users to their 

own LSEs does not appear from the face of the Orders to have arisen. 

Further, the Commission’s holding inPJM.could have a substantial chiKing effect 

on demand response pro,pms. Utilities and LSEs may be hard pressed to sign up 

consumers for either traditional DSM or other more innovative demand response 

programs if participation makes those consumers public utilities. The Commissiofi+ould 

grant those who participate in DSM programs blanket waivers from many of the filiig 

requirements to which public utilities are subject as it has for consumer-generators,7 but 

cannot waive all ofthe requirements of the Federal Power Act.’ Moreover, the obligation 

to make filings on behalf of those participatkg consumers with blanket waivers will raise 

the cost of demand response programs for the utilities and LSEs operating the programs, 

imposing inappropriate disincentives to broad-based load response programs. 

The Commission could better achieve its goals of expanding participation in 

demand response programs by re-g its holding in Removing obstacles that the 

Commission iaclcs jurisdiction over sales by consumers of demand response to their own 

utilities. 

This structure would be more consistent with the Commission’s determination in 

MidAmerican Energv Company’ that it lacks jurisdiction over state net metering 

programs. There, the Commission rejected MidAmerican’s argument that a state net 

See, e.g., Orange CP: Rocklund Utilities, hc. ,  42 FERCg 61,012, atp. 61,030 (1988); PubiicService 
Co. ofColorado, 88 FERC 7 61,056, at p. 61,140 (1999); InPower Marketing C o p ,  90 FERC 7 
61,229, at p. 62,105 (2000); Removing Obsfucies, 94 FERC at p, 61,971 (2001). 
Omnge & Rocklund Utilifiex Inc., 42 FERC at p. 61,027; Public Service Co. of Colorado, SS FERC at 
D. 61,140; InPower Marketing Curp., 90 FERC atp. 62,105. 
MidAmerican Energv Company, 94 FERC 

7 

61.340 (2001) (“MidAmencun”). 
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,... . 
metering program for certain consumer-owned generation was preempted by the Federal 

Power Act and PUWA. In particular, the Commission disagreed with the assertion ‘%at 

every flow of power constitutes a sale, and, in particuiar, that every flow of power from a 

homeowner or farmer to MidAmerican must be priced consistent with the requirements 

of either PURPA or the FPA.”’’ Instead, the Commission found that “no sale occurs 

when an individual homeowner or farmer (or similar entity such as a business) installs 

generation and accounts for its dealings with the utility through the practice of netting.”” 

The facts in MidAmerican appear logically indistinguishable from a load response 

program under which a c o m e r  receives bill credits for reducing load at the request of 

its own utility. If not every flow of power fkom a consumer to its utility must constitute 

a sale, then a consumer’s provision of demand response to his utility need not constitute a 

wholesale sale in interstate commerce either. In fact, the Commission’s reasoning in 

Miidkmericun is even more appropriate in the demand response context becausc there is 

never a physical flow of power from the consumer to the utility =‘there is in the case of 

consumer-owned generation. 

By reafhning Removing Obstacles and its recognition of the Commission’s 

narrower jurisdiction, the Commission can “reduce regulatory uncertainty for participants 

in these programs,”’2 increase participation in demand response programs, avoid 

burdening existing programs and state policies, and still regulate whoiesale demand 

response markets such as those operated by PJM and the NYISO. l3  

Io Id. at p. 62,263. 
I ’  id, ’’ 
I’ 

Nn;sO. 98 FERC atp. 62,041. 
As NRECA noted in its pleading in the Obstuclesproceeding, NRECA does not beiieve the 
Commission has jurisdiction over any retail consumer that a p e s  to reduce load in exchange for 
payment because the consumer is providing a service, not selling energy. If the Commission accepted 
this narrower view of its jurisdiction, the Commission would still be able to encourage demand 



wholesale Demand Response Programs Should Not Pennit Y B p ~ s n  

While NRECA 5 . d ~  supports the Commission’s efforts to encourage and 

standardize wholesale demand response markets, it must sound one cautionary note. As 

discussed below, NRECA believes that those markets must recognize the differences 

between those states and service territories that have adopted retail competition, and 

those that have not. In particular, wholesale demand response programs should permit 

retail consumers to participate directly only if the consumers: 

o Arc located in states and service territories that have established retaii 

competition; 

o Are served by a competitive supplier - not a default supplier with a traditional 

obligation to serve at a reguiated rate; an& 

o Can meter or otherwise co&m the time and quantity of their actuai .load 

reduction. 

This approach would be very easy for the Commission to adopt and implement. 

Because all of the states locatdin the areas served by PJht and NYISO have opted to 

move to retail restructuring, the Commission could accept NRECA’s proposal without 

requiring significant changes to the load response markets already adopted by these ISOs. 

This approach would also si,sOificantly reduce the opposition that the Commission 

might otherwise encounter from states concerned about the impact of a standard ioad 

response market on their existing policies. 

response and to reFlate the wholesale market in demand response because it regulates RTOs and 
others who will operate wholesale markets. In fact, MECA believes that the Commission could 
achieve a higher level of participation in the wholesale market if it accepted a narrower view of its 
jurisdiction over retail c o m e r s  because retail consumers wonid not face a s~rious replatory cost to 
participation. 
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It should also lead to as much or more load response in wholesaie markets as one 

that permits bypass. .Just because a consumer does not have a federal right to sell power 

directly into the wholesale markets does not mean that the consumer will not respond to 

price signals. AU it means is that the utility providing traditional retail electric service 

must act as intermediary or aggregator. 

In fact, NRECA believes that traditional utilities are in the best position to acquire 

the most load response in the most efficient m e r .  For example, utilities can achieve 

efficiencies of scale and scope individual consumers cannot reach because: 

o Utilities can purchase interval meters and other communications and control 

technologies in bull-,; 

o Utilities can offer multiple demand response plans to serve the interests of 

different classes of consumers, s, water heater controls for residential, 

interruptible contracts for commercial, and internet-based market program for 

industrial consumers; and, 

o By balancing the broad range of demand response resources available across the 

system, utilities can achieve the same level of savings for individual consumsrs 

with less sacrifice by each consumer. For example, a consumer with real-time 

rates may need to turn off their air conditioner duri~g the entire peak but their air 

conditioner would only be cycled in autilrty-run pro,gam that achieved the same 

system-wide demand response results. 

Moreover, utilities can achieve efiiciencies that competitive aggregators are unlikely to 

reach because: 
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o Utilities have an existing relationship with a broad range of consumers, making it 

easier and less expensive for them to reach more consumers with demand 

response p r o o m  than competitive aggregators; 

o Utilities with an obligation to serve at a fixed retail rate (and the significant risl: 

that comes with the obligation to serve) have an incentive to achieve greater 

levels of load response than competitive aggregators who seek only those load 

response resources that are profitable standing alone. 

On the other hand, if the Commission authorizes those consumers receiving 

traditional electric service at regulated rates to participate directly in the wholesale 

markets, it would undermine state energy policies, lead to considerable litigabon and 

confusion, undermine existmg demand response programs, impose higher costs on many 

consumers, and impose additional costs and risks on utilities for which they may not be 

compensated. 

To date, fewer than half of the states have moved forward to implement retail 

competition. The rest have either chosen not to move in that direction or have delayed 

movement to retail competition after seeing what happened to California. Even within 

states that have moved to competition, some have permitted cooperatives and municipals 

to make the decision for themselves. Those states, cooperatives, and municipals that have 

not yet moved to competition have decided at least for now to retain the traditional 

regulatory compact. The Commission should not disturb those decisions made by the 

respective elected officials and cooperatives' boards. 

Several of the states that have moved to competition have done so in part because 

they concluded that some consumers were paying more for power under the traditional 
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system than they “needed” to. One reason was that customers in commercial and 

industrial rate classes -which have fairly good load profiles - htstorically subsidized 

retail consumers with their less desirable load profiles. Another was that even within a 

single rate class, there would be individual consumers with a broad range of actual load 

profiles. Those with the better load profiles were thought to subsidize those with less 

favorable profiles. Finally. as Eric Hirst has recently explainek the bundled retail rate 

also includes an insurance premium that each consumer pays in exchange for the risk 

management service provided by their utility. Those consumers with a higher tolerance 

for risk were paying for more insurance than they wanted. By adopting retail 

competition, states disaggregated the single “insurance pool” and permitted consumers - 
and marketers to find each other. That has meant in practice that a few large industrial 

consumers have found better rates. 

On the other hand, many states, cooperatives, and municipals have chosen not to 

move to retail restructuring notwithstanding their reco,pition that existing rate structures 

mcluded a variety of subsidies. Instead, they deliberately decided as a matter of policy 

that the existing structure -with its “insurance poor effects - was the best way to protect 

the public health and welfare; the best way to ensure that consumers had access to 

reliable power at an affordable price. 

To the extent those states and others chose to address the differences between 

consumers’ load factors and risk tolerance, they deliberately chose to do so within the 

traditional utility structure. For example, states and non-state re-dated utilities have 

addressed inter-rate class subsidies over the past several years though gradual rate 

changes and special incentives for new commercial and inciustrial consumers. Also, 
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many states and non-state re,dated utilities have implemented demand response 

pro,ms within the traditional utiiity structure, under which c o m e r s  with a higher 

risk tolerance can be compensated for getting off the system when market prices increase. 

In exchange for demand response services, those consumers are “rebated” part of their 

“insurance premium” and everyone on the system is better off because they all benefit 

from their utilities’ reduced power purchase costs. One prominent example is the time- 

of-use tariff that re,&ated Puget Sound has adopted for aU of its consumers, but there are 

hundreds more such efforts now being operated or developed around the country to 

benefit consumers receiving traditional utility service. 

If, however, the Commission permits consumers in states and service territories 

that have not moved to retail competition to bypass their utilities and sell demand 

response to third parties, the Commission will undermine the states’ deliberate policy 

decisions. Permitting RTOs and aggregators to cherry pick the best demand response 

resources on a utility’s system unwinds the broad pool concept that many states have 

intentionally maintained. It allows the consumers with the best load profiles and the 

greatest willingness to reduce load to leave the pool, leaving behind consumers with less 

desirable load profiles and less flexibility in their energy consumption. Those consumers 

will have to pay more for energy because they no longer benefit from the avera,$ng 

effects seen with the broader pool. Those consumers will have to pay more because they 

no longer share in the benefit of the load reduction. While economists may prefer the 

allocative efficiency that supposedly comes with brealcing up the pool, by deciining to 

move to retail competition, many states, cooperatives, and municipals deliberately 
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rejected that approach, choosing instead to protect d l e r  and more vulnerable 

consumers. 

,'- 

Moreover, breaking up the pool may result in less load response over all. As 

discussed above, utility-run progams have several si-pificant efficiency advantages over 

individual participation in load response markets and even over aggregators. Allowing 

aggregators to compete to cherry pick the best load response resources out of existing 

utility dmand response program might (I)  strand investments made to serve the cherry- 

picked consumers, (2) discourage utilities from reaching out to those consumers by 

creating a risk of stranded investment, and (3) even eliminate the necessary efficiencies 

of scale and scope required for the utilities to rsach the remaining consumers who may 

not be attractive to aggregators but would otherwise be economic to reach in a more 

broad-based program. 
- 

In the PJM cases, the Commission rejected PPL's armpnent that the PJM load 

response market will undermine existing programs for lack of evidence.14 But, one year 

of experience with an experimental pro,- is hardly adequate to judge the impact on 

existing demand response pro,ms. It would be surprising indeed if utilities in PJM and 

NYISO are abie to sign up as many c o m e r s  for their load control programs in the 

future as they had in the past. Why would consumers - givm the choice - share the 

benefits of load responsc with the other consumers on the system if they can receive all of 

the benefits themselves? At some point, the existing prowpm G y  no longer have the 

critical mass required to continue - leaving behind those consumers whose load response 

resources are not valuable enough to attract the attention of aggregators. 

'' PJM, 99 FERC at p. 61,574. 



There is also a serious risk that utilities who might otherwise make significant 

investments in infrastructure required for load response, such as advanced meters, control 

and communications technologies, and &L thermostats, might choose not to out of 

concern that the investment could be stranded because of competition for ioad response 

resources. 

Some might think that this “parade of horribles” is impossible because the 

Commission has expressly stated that it does not intend to preempt or alter any existing 

tariffs or contracts. Where is the risk if state retail service tariffs either do not give 

consumers a legal right to power they do not actually use, essentially a right to their load 

profile, or actually expressly deny consumeIs the right to sell load response to third 

parties? Unfortunately, when most states drafted their retail tariffs and when 

cooperatives and municipals drafted their retail requirements contracts, it was never 

anticipated that the Commission would create a wholesale market for load response. 

Thus, those tariffs and contracts are largely silent on the topic. Without clarification ffom 

the Commission, consumers and their utilities will iiicely be locked in years of litigation. 

CONCLUSIOhT 

For the forgoing reasons, NRECA respectfully requests that the Commission: 

1,  Clarify in the SMI) NOPR that it will not consider the existence of a demand 

response market alone sufficient evidence &at an RTO has adequately addressed 

market power; 

2. R e a m  in the SMD NOPR the Commission’s determination in Removing 

Obstacles, that “[wlhere a supplier directly compensates its retail consumer for 

Ioad reduction, state jurisdiction is indicated.”; and, 
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3. Provide in the SMD NOPR that retail consumers are eligible to participate 

directiy in the wholesale market for demand response only if the consumers: 

o Are iocated in states and service temtories that have established retail 

competition; 

o Are served by a competitive supplier - not a default supplier with a 

traditional obligation to serve at a re,plated rate; and, 

o Can meter or otherwise confirm the time and quantity of their actual load 

reduction. 

Respectfully submitted, 

NATIONAL RURAL ELECTFX 
COOPERATIVE ASSOCLATION 

lsl 

Wallace F. Tilhan, General Counsel 
Richard Meyer, Senior Re,platory Counsel 
Jay Morrison, Senior Regulatory Counsel 

4301 Wilson Boulevard 
Arlington, VA 22203 

ri ch.mever@,nreca.ore 

Attorneys for the National Rural Electric 
Cooperative Association 

(703) 907-58 11 

June 2 1,2002 
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National Rural Eiectric 
Cooperative Association 

ATouchsion*: Energy* Coaperative &T$; - 
4301 Wilson Boulevard 
Arlington, Viu=&ia 22203-1 860 
Telephone: (703) 907-5500 

www.nreca.org 
TT-(703) 907-5957 

April 26,2002 

MEMORANDUM 

TO: Statewide Managers 
G&T Managers 
NRECA Board of Directors 

Glenn English, Chief Executive Officer FROM: 

A few things I wanted to share with you ... 
Senate Leaders Move Enerp  Bill to Conference in Amended H.R. 4 

Democratic and Republican leaders in the Senate got to final votes this week on the 
energy policy bill with electricity provisions after forging an agreement for a future vote 
on permanent repeal of the estate tax and other tax cuts. M e r  Majority Leader Thomas 
Daschle @-SD) got the nods of key Republicans, 86 senators voted to end debate and 
move the energy bill to final passage. All provisions agreed to under S. 517 were 
substituted for the text in H.R. 4, the energy bill passed by the House last year. Thus, 
there is now a Senate version and a House version of H.R. 4. Though a clear majority 
(88-1 1) voted for final passage, the Senate version is headed for another critical 
showdown in conference with House leaders. Passage of the energy bill after more than 
two months of floor debate was slowed by the need to sort through a list of more than 250 
amendments, including an amendment to the tax incentives package that is vital to 
electric cooperatives. 

- 

NRECA supports the Senate bill because it represents an advance in the cause of 
consumer-ownership by clearly recognizing that there are differences between 
cooperatives and others in the industry. It allows consumer-elected boards of directors to 
make decisions on innovation and diversification of power supply. Senators believe the 
general desire across the country for renewable fuels and innovation will be reflected in 
the boardrooms of consumer-owned systems. The bill fully addresses the need for 85-15 
tax relief and for tradable tax credits so consumer-owned systems can respond to the 
same incentives as investor-owned systems. 

As part of the Energy bill, the Senate passed landmark tax legslation giving co-ops relief 
&om the 85-15 rule and access to tradable tax credits for renewable and clean coal energy 
projects. However, it was unclear for several days whether the tax provisions would 
actually be included. Only a week earlier, several Senators were saying that the tax 
provisions would not be included because the rules of the Senate would have prohibited 
the tax amendment and other “non-germane” amendments from being considered after 
cloture is invoked - a procedural move to complete debate on a bill. NRECA lobbied 
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aggressively on the issue, ur-$ng Senators to oppose the cloture motion unless there was 
an agreement to include the tax package in the energy bill. On Tuesday, the Senate got 
the agreement to include the tax package, after Sen. Daschle promised Sen. Phil Gramm 
(R-TX) that he would bring his bill to permanently repeal the estate tax to the Senate 
floor by June 28. 

NRECA strongly opposed Sen. Mary Landrieu’s (D-LA) amendment on so-called 
“participant f’unded” transmission, which is another version of incentive rates which we 
have fought. Sen. Landrieu offered the amendment but withdrew it without a vote. Had 
she insisted on a vote, the amendment would have been defeated. 

Over the last several weeks, NRECA and a coalition of electric utilities and industry 
representatives worked intensely to improve three climate change provisions in the 
Senate energy bill: The industry coalition won changes in the sections that address 
executive branch structure and the climate change science program. More problematic 
was a provision that would have mandated reporting of greenhouse gas emissions for 
entities that emit more than 10,000 metric tons of carbon dioxide equivalents annually. 
The ori,$nal bill would have required cooperatives to report direct emissions from 
electricity generation, vehicles an8 land use activities, and indirect emissions ffom 
outsourced activities and imported energy. The coalition succeeded in getting the Senate 
to reject mandatory reporting. Instead, the Senate adopted an amendment to establish an 
enhanced voluntary reporting system for greenhouse gas emissions and reductions, and 
triggers mandatory reporting in 5 years if less than 60 percent of U.S. emissions are 
reported. While some problems remain, NRECA believes that they can be addressed in 
conference. The House energy bill only has climate change research provisions. - 

There is a version of FXRC-lite in the bill that exhibits more sensitivity to co-op needs in 
any legislation to date. It exempts 400 of our smaller co-ops and all “transmission-only” 
co-ops. For all others, rates and conditions for transmission given to third parties using 
transmission lines must be comparable to what is provided to their consumer-owners for 
transmission. 

One area that is lacking in the Senate bill is adequate federal protections against the 
accumulation of market power among the largest generators and wholesalers of 
electricity. Frankly, Congress has not shown much concern about market power in 
deregulation of railroads, airlines and banking, so there is consistency in this decision. 
The largest IOUs want to repeal the Public Utility Holding Company Act (PUHCA), 
eliminate merger review by the Federal Energy Regulatory Commissioner (FERC), and 
acquire huge sums of cash through transmission incentive rates, transmission repricing, 
forgiveness of capital gains tax and accelerated depreciation for rate setting and taxes. 
The Senate version of H.R. 4 repeals PUHCA, but does not deliver the rest. Still, there is 
little in the bill to prevent the accumulation of market power. 

A House-Senate Conference Committee will iron out differences between Senate and 
House versions of H.R. 4. Advocates of electricity restructuring in the House will 
attempt to substitute a bill (H.R. 3406) drafted by House Energy and Air Quality 
Subcommittee Chairman Rep. Joe Barton (R-TX) for the Senate electricity provisions 



NRECA opposes H.R. 3406 because it frees the IOUs and power marketers from federal 
regulation and assures huge new revenues from existing facilities,’while loading 
subsiantial new federal regulation on co-ops. H.R. 3406 probabiy cannot win passage in 
the House as a stand-alone bill, which is why House Republican leaders want to get it 
substituted in the conference negotiations on energy legislation. Aiso, House Ways and 
Means Committee Chairman William Thomas (R-CA) has not supported tradable tax 
credits, and included far less 85-15 relief in the House bill than the Senate bill. Sens. 
Max Baucus (D-MT) and Charles Grassley (R-LA) of the Senate Finance Committee will 
push to include all Senate-passed tax provisions. 

Sen. Daschie Willin,o to “Double Track” Terrorism Reinsurance Legislation 

With the Senate passing an energy bill this week, Senate Democrats are now are working 
on a unanimous consent to bring up a terrorism reinsurance, which the House passed last 
year (H.R. 3210). The Senate will likely utilize compromise legislation draftedby Sen. 
Daschle with Senate Banking Committee Chairman Paul Sarbanes (D-MD) and Banking 
Committee members Sen. Phil Gramm (R-TX) and Christopher Dodd (D-CT) as the base 
Senate bill and then move to conference committee. Mindful of his pledges to move 
trade authority and estate tax repeal bills in the next two months, Senate Majority Leader 
Thomas Daschk (D-SD) said the terrorism insurance bill could be “double-tracked” to 
move at the same time with other legislation. Tort refom is the key issue that remains to 
be resolved. The latest push for terrorism reinsurance legislation comes after more 
representatives in the business sector called on Sens. Daschle and Minority Leader Trent 
Lott (R-MS) urging them to pass a bill to provide a ‘‘temporary federal backstop for 

on the Hill. It is hoped that such a bill will help stem some of the property and casualty 
insurance rates that are shooting up for many co-ops since September 11. 

In the House ... 
A response to problems unveiled after Enron’s collapse, the House passed the Corporate 
and Auditing Accountability Responsibility and Transparency Act (H.R. 3763). The 
fmance bill is intended to protect investors by improving the accuracy and reliability of 
corporate disclosures made pursuant to the securities laws. Part of an effort to protect 
retirement savings plans, the bill includes a provision to create “public regulatory 
organizations” with the Securities and Exchange Commission to oversee the accounting 
and auditing professions. Provisions include a ban on accounting firms from serving as 
an external auditor while doing certain types o f  consulting work for a company and 
disclosure of the types of off-balance-sheet deals that contributed to Enron’s collapse. 
H.R. 3763 drew only muted opposition ri.orn industry groups that originally feared 
Congress would impose stricter reaplatory oversight as a result of Enron’s collapse. The 
bill now waits for Senate action. 

Enclosures: (1) Reguulatory issues Trackin!: She& 

__ terrorism insurance as quickly as possible,” a position that NRECA is actively supporting 

(*) Enciosurer and onochmenrs niwnyi occompony nil honicom versiom of “A Fcw ThnrgS _.. “. Eienronic deliverier may no! 
coninin onochmeniifor iechnicol reasom. NOTE: This documeni. and an,” nuncnmenzi. may conrain priviiqed and confdeminl 
infomaion iniendedjor limbed distribution. Tnis iniomarion ix reservedfor the use ofpermm specificdiy oddrerrd on the ririe 
m e .  
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'oday's proposed rule would impiement section 316(b) of the Ciean'Water 
L c t  (CWA) for cerlain existing power producing faciiities that employ a 
:ooling water intake smicture and that withdraw 50 million gallons per day 
MGD) or more of water from rivers, streams. iakes, resewoils, e5tuaries. 
bceans; or other wateis of the US. for cooiing purposes. The proposed 
uie constitutes Phase Ii in EPA's deveiopment of section 316(b) 
eguiations and would establish nationai requirements applicable to the 
3oation, design, construction. and capacity of cooling water intake 
itruCtures at these facilities. The proposed nationai requirement% which 
vouid be implemented through National Poiiutant Discharge Elimination 
jystem (NPDES) permits, would minimize the  adverse environmental 
npact associated with the use of these structures. Today's proposed Nle 
vouid establish location, dasign; construction. and capacity requirements 
hat refiect the best technoiogy available for rninimmng adverse 
mvironmentai impact from the cooling water intake structure based on 
vater body type, and, the amount of water withdraw by a facility. The 
invironrnental Protection Agency (EPA) proposes to group surface water 
nto five categories-freshwater rivers and streams, iakes 2nd reservoirs. 
;reat Lakes, estuaries and tidal rivers, and oceans-and establish 
equirements for cooiing water intake StNCtureS located in distinct water 
iody types. In general. the more sensitive or biologicaiiy productive the 
Nalerbody, the more stringent the requirements proposed as refIadiing h e  
lest technoiogy avaiiabie for minimizing adverse environmentai impact. 
'roposed requirements also vary according to the percentage of the 
souroe waterbody withdrawn, and facility utiiilation rate. A faaiity may 
:home one of three options for meeting bsstteChnOiOQy avaiiabie 
equirements under this proposed ruie. These Options include 
lemonstrating that the facility subject to the proposed Nie currently meet 
jpecified performance standards; seiecting and impiementing design and 
:onstruction technoiogies, operational measures, or restoration measures 
ha t  meet specified performance standsrds; or demonstrating that the 
hciiity qualifies for a site-specific determination of best technoiogy 
waiiabie because its costs of compiiance are either significantly greater 
hen those considered by the Agency during the deveiopment of this 
xoposed rule. or the facility's costs of compliance wouid be significanliy 
areater than the environmental benefits of wmpiiance with the proposed 
3erformance standards. The proposed Nie ais0 provides that facilities may 
ilse restoration measures in addition to or in lieu of technoiogy measures 
to meet periormance standards or in establishing best technology avaiiabii 
on a site-specific basis. EPA expects that this proposed reguiation wouid 
minimize adverse environmental impact, including substantiaily reduung 
the harmful effects of impingement and entrainment, at existing facilities 
Over the next 20 years. As a resuit. the Agency anticipates that this 
proposed rule would heip protect ecosystems in proximity to cooiing water 
intake structures. Today's proposal would heip preserve aquatic 
organisms, including threatened and endangered species, and the 
ecosystems they inhabit in waters used by cooling water intake structures 
at existing facilities. EPA has considered the potential benefits of the 
proposed ruie and in the preamble discusses these benefits in both 
quantitative and non-quantitative terms. Benew. among other factors, are 
based on a decrease in expected mortality or injury to aquatic organisms 
that wouid otherwise be subject to entrainment into cooiing water systems 
or impingement against screens or other devices at the entrance of woiing 
water intake structures. Benefits may also accNe at population, 
community. or ecosystem leve1s of ecological strudures_Gammeatsan 
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CornrnentslStatus 

Today, EPA is extending the ciosing date of,the public 
comment period regarding EPA's notice of proposed 
rulemaking "interstate Ozone Transport: Response to Court 
Decisions on the NOX SIP Cali, NOX SIP Call Technical 
Amendments, and Section 126 Rules," published February 
22.2002 at 67 FR 8395. The original comment period was 
to close on April 15,2002, The new ciosing date will be April 
29,2002. The EPA received a request to extend the 
comment period due to the compiexity of the issues 
surrounding the actions EPA is proposing to take. We find it 
appropriate to provide additional time for interested and 
affected parties to submit comments. All comments ate 
d u e  April 29,2002. 
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SommentslStatus 

in today's action, we are proposing to amend two related 
final rules we issued under sections 110 and 126 of the 
Clean Air Act (CAA) related to interstate transpori of 
nitrogen oxides (NOX), one of the main precursors to 
ground-level ozone. We are responding to the March 3, 
2000 decision of the United States Court of Appeals for 
the District of Columbia Circuit (D.C. Circuit) in which the 
Court largely upheld the NOX State impiementation Plan 
Cali (NOX SIP Call), but remanded four narrow issues to us 
for further rulemaking action; the related decision by the 
D.C. Circuit on June 8,2001, concerning the rulemakings 
providing technical amendments to the NOX SIP Call, in 
which the Court, among other things, vacated and 
remanded an issue for further ruiemaking; and the decision 
by the D.C. Circuit on May 15, 2001, concerning the related, 
section 126 ruiemaking, in which the Court, among other 
things, vacated and remanded an issue for further 
rulemaking; and the related decision by the D.C. Circuit on 
August 24,2001, concerning the Section 126 Rule, 
in which the Court remanded an issue. In the final NOX SIP 
Call, we found that emissions of NOX from 22 States and 
the District of Columbia (23 States) significantiy contribute tc 
downwind areas' nonattainment of the I-hour ozone nationa 
ambient air quality standards (NAAQS). We established 
statewide NOX emissions budgets for the affected States. Ir 
ruiemakings providing technical amendments to the NOX 
SIP Call budgets, we revised those budgets. Today's action 
address,es the issues remanded by the Court in the two 
cases involving challenges to both the NOX SIP Cali and thc 
rulemakings providing technical amendments for notice-and 
comment rulemaking and proposes related amendments. in 
today's action, we are also responding to the D.C. Circuit's 
decisions in a third case concerning a reiated ruiemaking, 
the Section 126 Ruie, in which the Court remanded an issue 
and vacated an issue. This action addresses the vacated 
issue. Comments are due kpril 15,2002. &public 
hearing, if requested, will be held in Washington, DC, 01 

March 15,2002, beginning at 9:OO am. The Federal 
Register rulemakings and associated documents are 
located at -. 
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T h e  National Advisory Committee for Acute Exposure 
Guideline Levels for Hazardous Substances (N.AC/AEGL 
Commltiee) is developing AEGLs on an ongoing basis to 
provide Federal, State, and local agencies with information 
o n  short-term exposures to hazardous chemicals. This 
notice provides AEGL values and Executive Summaries for 
eight chemicals for public review and comment. Comments 
a r e  welcome on both the AEGL values in this notice and the 
technical support documents placed in the public version of 
the official docket for these eight chemicals. 
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>n Septemoer 30. 7999. :?A DrOrnJ'pted s1anc~r3s to 
:ontro emissions of nazardocs air pollu:ants irom 
ncinerators. cement kiins and lighrweigit aggregate kiins 
na t  burn hazardous wasies. k nXm3er of oarties sougrr 
udicia' review of tne rule. On July 24,20C1, tne United 
Stales Court of kppeais for tne Distrtc! of Coiumoia Pircuit 
t he  ̂ ,ou$, granted tne Sierra Cluos Detition ior review and 
iacate3 the cnalienged Donions of tns rJle. In ns oecisim. 
h e  >oun inviied P A  or any of tne pant% tnar cha.ienged 
he regulations to file 2 motion witn the Sourt io reoJes! 
?itner tnai the curren! standards remain in place. or tna: 
:PA De allowed time 10 aevelo? inierm s:andards. pending 
'urther time in wnich E?k oeveiops sandaros complying 
uitn tne Court's opinion. 3 n  Ostobei 19. ZOO:,  E?A, 
ogetner witr! all otnei petitioners. jointly moved ihs C W J ~  to 
stay the issuance of iIs mandate io. iour rnontns to allow 
_PA time 10 develop interim s:ancaros. The motion 
:onrernplates that EPA will issue iina stanoaras by June :4, 
2005. The join? motion also oeiaiis otner aciions EPA 
intends to :ake. Tnese actions incluoe promugatins, by 
February 14, 2002, a rule with amenaed inreriT emssion 
standards ana several compliance an3 tmplernentation 
amenaments io tne rule. whicn ?'A xopose3 on Jui) 3, 
2001. Tne Court has granteo this motion and s;ayed 
!ssuance oi its mandate unti Febriary 14, 2302 Today's 
rule amends the Sepiemoer 1999 emission sianoarcs. with 
certain provisions amended as so! ou! in tne paries' joint 
rnoiion. Tne rule also adom the comoliance and 
implementation arnenoments oescrioed ir that motion. 
Although tnis Interim Stanoards Rule results in em!ssion 
reductions tna: are less stringent than those of tne 
September 1999 rJle, we bekve i: a-hieves rn3st 0' the 
emission gains of that ruie. Promulga!ion of the  NIE now, 
before the Cour! issues its mandate, also avoids tne severe 
problems re:ating to developing t i e  Maximum kchieva3le 
Soitrol Tecnnoiogy (MAST) on a source-oy-source oasis 
pursuan; to section 1 :2(i)(2) 0' the Cieap Ai' Ac!, whicn 
appiies if tinere are no national stanoaras in place. We 
believe tha: adopting this Interim Sianoaros W e  now best 
iulfills tne statuiory reoairement to nave nationa' ernissior. 
s:anoaros in piace oy a speciiled time, whils avoiding 
unnecessary disruption and ourden to regularec inaustry an: 
affected sia!e and ieoeral administrative agensies. Ibis p ~. 
p e n  n r  

- 

I -  ' I  n 
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In this document, the Commission seeks comment on 
whether to establish a consumer complaint mechanism to 
apply to all entities regulated by the Commission. The 
complaint mechanism will be patterned after our existing 
rules for informal complaints filed against common carriers 
pursuant to section 208 of the Act. 

- 0  r 

This rule addresses State mitigation planning, identities new 
local mitigation planning requirements, authorizes Hazard 
Mitigation Grant Program (HMGP) funds for planning 
activities, and increases the amount of HMGP funds 
avaiiable to States that develop a comprehensive, enhanced 
mitigation plan. This rule also requires that repairs or 
construction funded by a disaster loan or grant must b e  
carried out in accordance with applicable standards and 
says that FEMA may require safe land use and construction 
practices as a condition of grantees receiving disaster 
assistance under the Stafford Act. 

April I O ,  2002. 
Take notice that the Commission has distributed a n  

options paper for resoiving rate and transition issues for 
standardized transmission service and whoiesaie electric 
market design. The purpose of this paper is to stimulate 
public discussion that can guide the development o i  a 
proposed rulemaking on these issues. Parties fiiing 
comments are requested to make recommendations on the 
options that should be included in the proposed rulemaking 
as well as to address the pros and cons of the various 
options contained in the paper. The options paper is in the 
record of this rulemaking docket. It will also be available on 
the Commission's website a t  blipA 
p , P  

-.- a a . .  
I ,  . .  

electronical)\r. 
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The Federal Energy Regulatory Commission (Commission) 
previously issued a Notice of informal Technical Conference 
on March 8, 2002. Today's notice announces thatthe 
technical conference will be held on Tuesday, May 7,2002, 
starting at 9 A.M., in the Cornmission's Meeting Room, 888 
First Street, NE., Washington, DC. The Conference wili 
address the financial accounting, reporting and reiated 
ratemaking impiications related to asset retirement 
obligations associated with the retirement of tangible long- 
lived assets. This notice provides the format for the 
conference, the agenda and requests for comments and 
provides further details regarding the technical conference. 
All interested parties are invited to attend. 

+..20022002. D The above-captioned 
proceeding. is posted on both the Commission's Issuance 
Posting System (CIPS) and the Records and Information 
Management Systems (RIMS), and may be viewed and 
printed remoteiy via the Internet through the Commission's 
Home Page (F ). 
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The Federal Energy Regulatory Commission (the 
Commission), hereby gives notice that it intends to mode its 
Commission issuance Posting System (CIPS), Records 
Information Management System (RIMS) and its Docket 
Sheet System on the web. The Commission intends to 
combine these three oniine systems into a single oniine 
system called the Federal Energy Regulatory Records 
information System (FERRIS). In response to many 
suggestions regarding the Commission's oniine systems, 
the Commission plans to replace its existing systems with 
newer, more robust technology. Ultimately, the new system 
will provide users with a single point of access with better 
search capability and additional functions. The Commission 
intends the new system to result in increased performance 
and reliabiiity for the Cornmission's staff and public users. 
This notice announces the coming availability of the new 
system. The Commission wili make FERRIS avaiiable for 
testing and comment before placing the system into full 
production. We encourage the pubiic and the Commission's 
staff to try the new system and comment on it through the 
Content Master email link, -.The 
Commission is making every effort to incorporate all 
functions currently in the existing systems into FERRIS. 
Appendix A provides a cross reference between !he existing 
functions in CIPS, RIMS and the Docket Sheets and the 
corresponding function in FERRIS. Appendix 8 discusses 
the few features that will not be programmed into FERRIS. 
The Commission will make some modification to the file 
formats in which the documents will be availabie. Detaiis 
appear in Appendix B. A test version of FERRIS will be 
made available to the public through the Commission's Web 
site at LDW&G@Y in Mid March. The full production 
version of FERRIS wili be avaiiable in early April. Please 
refer to the Commission's website for the announcement of 
the exact dates the system will be available. To familiarize 
the public with the features of the new system, 
demonstrations will be conducted in Room 3M-ZA&B at the 
Commission's headquarters on March 12,2002, at 200  pm 
and on March 18, 2002, at 2:OO pm. While it is not 
mandatory, it is preferable to pre-register for the 
demonstrations. Pre-registration will facilitate passing 
through security. To pre-register, send an e-mail with your 
name, company afhliation and the date of the demonstration 
you will attend to 
208-2320 or call the Public Reference Room at (202) 208- 
1371, then press 0 

or fax to (202) 
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Working Paper on Standardized Transmission Service and 
Wholesale Electric Market Design, issued March 15, 2002 
[@€, 63Q is now up on the Federal Energy Regulatory 
Commission web site at 

-commission (commission) 
is planning to hold a technical conference at iis Washington, 
DC, headquarters on March 25,2002 to allow the public and 
all interested participants an opportunity to ask questions 
about the result of its RTO Cost Benefit Report. This 
technical Conference is in additional to the regional 
teleconferences announced in our March 1,2002 notice. 
The technical conference will be held from l0:OO am-200 
prn EST in the Commission's Meeting Room. All previousiy 
scheduled regional teleconferences for industry and the 
public wili still be held on March 18 and 19, 2002. Like the 
regional technical teieconferences, the March 25th 
technical conference is designed to assist participants in 
understanding the results of the RTO Cost Benefit Report 
and not to discuss the merits of the Commission's RTO 
policy. The Commission believes that this conference and 
the regional teleconferences will assist the participants in 
preparing D 

9dzMz.- 

This document contains final and temporary reguiations 
relating to required minimum distributions from qualified 
plans, individual retirement plans, deferred compensation 
pians under section 457, and section 403(b) annuity 
contracts, custodial accounts, and retirement income 
accounts. These regulaiions will provide the public with 
guidance necessary io comply with the law and will affect 
administrators of, participants in, and beneficiaries of 
qualified plans; institutions that sponsor and individuals who 
administer individual retirement plans, individuals who use 
individual retirement pians for retirement income? and 
beneficiaries of individual retirement plans; and empioyees 
for whom amounts are contributed to section 403(b) annuity 
contracts, custodiai accounts, or retirement income 
accounts and beneficiaries of such contracts and accounts. 
The text of the temporary reguiations ais0 serves as the tea 
of the proposed reguiations set forth in the notice of 
proposed rulemaking on this subject in the Proposed Rules 
section of the Federal Register. 

nt,apJ 7 
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CornrnentslStatus 

in the Ruies and Reguiations section of this issue of the 
Federal Register, the IRS is issuing temporary regulations 
that provide guidance concerning required minimum 
distributions for defined benefit plans and annuity contracts 
providing benefits under qualified plans, individual retirement 
pians, and section 403(b) contracts. The reguiations will 
provide the public with guidance necessary to comply with 
the law and wiii affect administrators of, participants in. and 
beneficiaries of qualified plans; institutions that sponsor and 
individuals who administer individuai retirement pians, 
individuals who use individual retirement plans for retiremeni 
income, and beneficiaries of individual retirement plans; and 
employees for whom amounts are contributed to section 
403(b) annuity contracts, custodial accounts, or retirement 
income accounts and beneficiaries of such contracts and 
accounts. The text of those temporary regulations also 
serves as the text of these proposed reguiations. 

OMB requests comments on the attached Draft Report to 
Congress on the Costs and Benefits of Federal Regulation. 
The Draft Report is divided into four chapters. Chapter i 
discusses regulatory policy during the Administration‘s first 
year. It discusses OMB’s role in coordinating regulatory 
policy, its open and transparent approach to regulatory 
oversight, and its function as overseer of information and 
quality analysis. Chapter It presents estimates of the costs 
and benefits of Federal reguiation and paperwork with an 
emphasis on the major reguiations issued over the last 30 
months. Chapter 111 discusses developments in regulatory 
policy governance that have recentiy taken place in the 
international arena and its relevance for the US. Chapter iV 
asks far recommendations from the public for the reform of 
Federal rules. P P 
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3n April 9,2001 (66 FR 18517), the Ofilce of Management 
snd Budget (OMB) issued a notice of availability of the 2001 
k c u i a r  A-133 Compliance Supplement. The notice also 
>ffered interested parties an opportunity to comment on the 
ZOO1 Circular A-133 Compliance Supplement. The 2002 
Supplement has been updated to add 8 additional 
lrograms, updated for program changes, and makes 
.echnicai corrections. A list of changes to the 2002 
Supplement can be found at Appendix V of the supplnment. 
3ue to its length, the 2002 Supplement is not included 
n this'Notice. See Addresses for information about how to 
3btain 2 copy. This Notice also offers interested parties an 
>pportunity to comment on the 2002 Supplement. The 2002 
Supplement will apply to audits of fiscal years beginning 
3fter June 30,2001 and supersedes the 2001 Supplement. 

U.aR2. A copy is available under the Grants Management 
leading from the OMB home page at -. 

The Occupational Safety and Health Administration (OSHA) 
issued a direct final ruie amending construction industry 
standards to require that traffic control signs, signais. 
nanicades or devices proteciing construction workers 
tonform to Part VI of either the 1988 Edition of the Federal 
Highway Administration (FHWA) Manuai on Uniform 
Traffic Control Devices (MUTCD). with 1993 revisions 
(Revision 3) or the Millennium Edition of the FHWA MUTCD 
(Millennium Edition), instead of the American National 
Standards institute (ANSI) D6.1-1971, Manuai on Uniform 
Traffic Control Devices for Streets and Highways (1971 
MUTCD). This action is consistent with OSHA's June 16, 
I999  interpretation letter stating that the agency would aliow 
employers to comply with Revision 3 in iieu of the 1971 
MUTCD. See also the companion document published in 
the Proposed Ruies section of today's Federai Regisfer. 

' ,a . .  * D C 
. .  

P 

If adverse comment is received, OSHA 
will publish a timely withdrawai of the ruie in the Federai 
Register. The incorporation by reference of certain 
pubiications listed in the rule is approved by the Director of 
the FederalRegisferas of August 13,2002. On-line copies 
of the Millennium Edition are available for downloading from 
DOT'S web site: -. 
On-line copies of the 1988 Edition of the Manual on Uniform 
Traffic Control Devices (Revision 3, dated 9/93, with the 
November 1994 Errata No. I) are avaiiable for downloading 
from OSHP!s website: 
P . a .  
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The Occupational Safety and Health Administration (OSHA) 
IS proposing to amend construction industry standards to 
require that traffic control signs, signals, barricades or 
devices protecting construction workers conform to Part Vi 
of the 1988 Edition of the Federal Highway Administration 
(FHWA) Manual on Uniform Traffic Control Devices 
(MUTCD), with 1993 revisions (Revision 3) or the Millennium 
Edition of the FHWA MUTCD (Millennium Edition), instead 
of the American National Standards institute (ANSI) D6.1- 
1971, Manuai on Uniform Traffic Controi Devices for Streets 
and Highways (1971 MUTCD). This action is consistent with 
OSHA's .&ne 16, 1999.interpretation letter stating that the 
agency would allow employers to comply with Revision 3 in 
lieu of the 1971 MUTCD. Because OSHA beiieves the 
amendment is non-controversial, the.Agency is issuing it as 
a Direct Final Rule published in the Final Ruies section of 
today's Federal Register. If no significant adverse comment 
is received on the Direct Final Rule, OSHA will confirm the 
effective date of the Final Rule. If significant adverse 
comment is received, OSHA wili withdraw the Direct Final 
Rule and proceed with ruiemaking on this proposal. A 

Copies of the MUTCD: The 2988 Edition of the Manual on 
Uniform Traffic Control Devices (Revision 3, dated 9/93, with 
the November 1994 Errata No. 1 is avaiiable for 
downioading from OSHA's website: 

. In addition, 
~g at each 
OSHA Area Office. The Miliennium Edition is available for 
downloading from DOT'S website: 
p. The Federai 
Highway NW., Suite 300 West, Washington, DC 20005- 
3438; FAY,: (202) 289-77~2: www.lie.ora ; and (3) American 
Association Administration partnered with three 
organizations to print copies of the Millennium Edition 
Manual of Uniform Traffic Control Devices for sale. The 
organizations are: (1) American Traffic Safety Services 
Association, 15 Riverside Parkway, Suite 
1 OO,Fredericksburg, VA 22406-1022: Telephone: 1-800- 

Institute of Transportation Engineers, 1099 14th Street, of 
State Highway and Transportation Ofrlcials: 
www.aashto.ora: Teiephone: 1-800-231-3475: FAX: 1-800- 
525-5562. 

231-3475; FAX: (540) 368-1722: ww\nraissa.com : (2) 

1: 
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rhis final rule revises the manner in which the Rural Utilities 
Service (RUS) notifies Borrowers of the scheduie of interest 
.ates for municipal rate loans. RUS will post the quarterly 
nterest rates for municipal rate bans on the RUS website at 
:he beginning of each calendar quarter to allow for a quicker 
iotification of the municipal interest rates to RUS Borrowers. 

interest rates can be found on the RUS Web site, 
R U S  municipal loan - -  - - 

The Rural Utilities Service (RUS) proposes to eliminate the 
requirement to use depreciation rates a s  found in Bulistin 
183-1, for determining the useful life of a facility. If the 
proposed useful life of a facility is deemed inappropriate by 
RUS, other means io establish an appropriate term for the 
loan will apply. Current reliance on the fixed range of 
depreciation rates found in Bulietin 183-1, to be used across 
the country, has been determined to not be as appropriaie 
as  iooking'at proposals on a case-by-case basis. This 
proposed rule is made as  part of the R U S  efforts to 
continually look for ways to streamline lending requirements 
and make regulations useful and direct. 

P Most NRECA comments are available on the web site www.nreca.org under Legaliiiegulatory. 
P !,J.&kd: April22.2002 
P Questions about items appearing on this Tracking Sheet? Contact the NRECA staff person identified in the table. 
Dial 703-907-then the 4-digit telephone extension listed by the contact name, or e-mail to: 
(first name).(last name)@nreca.org. 
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MEMORANDUM 

March 29,2002 ELECTRIC CORPORATION 
- -#, . *' 'I 

BIG RIVERS 

.- ., - .  ,. ,,4* *,P,?!. /.' 
TO: Statewide Managers ~- ~ (_C.' 

G&T Managers / p .  T' 
NRECA Board of Directors 

Glenn English, Chief Executive Officer FROM: 

A few things I wanted tu share with you.. . 
Ovemiew.. . 
Congress reconvenes the week of April 8 and congressional leaders are assessing their 
options on how to proceed with a full legislative agenda during the remaining 20 weeks of 
the session. The House is scheduled to be,& hearings on the Administration's $27 billion 
Supplemental spending request for defense, recovery and security as the Senate considers a 
one-year cap on the FY03 budget. Pension law changes, as a response to the Enron collapse 
in which thousands of employees lost their life savings, are advancing to the floor in both 
chambers. 

The Senate will resume consideration on some of the thorniest issues remaining in S. 517, the 
energy policy bill comprising an electricity title that NRECA Government Relations staff - 
with well timed assistance kom electric co-op leaders - has been able to negotiate and recraft 
by striking the most onerous language. According to Majority Leader Tom Daschle @-SD), 
the Senate will proceed immediately to the Arctic National Wildlife Refuge (ANWR) 
amendment and then other pending issues. Included among the remaining provisions 
NRECA has been actively working on, are: opposition to a LandreiWKyl amendment 
mandating participant funding for transmission; support for a Feinstein amendment 
establishing federal oversight of trading in energy derivatives, and approval for the co-op tax 
fix language. On a visit this Tuesday to East River Electric Powwin South Dakota, Sen. 
Daschle said that if the Senate could not make brisk progress through the amendments by 
next Friday, so they could move on to other things, he would pull the bill from the floor. 
This squares with what NRECA staff also heard informally. 

Those of you who were in Dallas are aware there was much discussion on energy derivatives 
and subsequent approval of a new resolution calling for transparency in electricity markets, 

~ 
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Sen. Dianne Feinstein’s (D-CA) amendment for federal oversight in energy derivatives has 
been increasingly refined, particularly over the past two weeks, in ways that will’make 
electricity and energy trading less secretive. Because these trades are not now rqdated, it 
has been nearly impossible for the regulators to trace precisely why energy prices had so 
spiraled out of control in California a year ago. The Feinstein amendment has undergone at 
least four substantive revisions, each time becoming more narrowly focused on the specific 
problems intrinsic to the completely private electronic trading platform. You should also be 
aware that the owners of these trading platforms have organized fierce opposition to seek 
defeat of.the Feinstein amendment. NRECA Government Relations staff are on Capitol Hill 
and keeping close watch on these and other activities. We will keep you apprised. 

FCC to Issue NRP on Neztel Proposal To Move Co-ops from 800 MBz Spectrum 

The Federal Communications Commission (FCC) will issue a Notice of Proposed 
Rulemakjng (NPR) on a proposal by Nextel Communications to reallocate the 800 MHz 
band to reduce signal intmference in the band, which includes public safety entities like 
police and fire units. The NF’RM will also consider an alternative proposal from the National 
Association of Manufacturers @AM). The FCC will seek comments on alternatives, 
including those that do require spectrum reallocation, such a.s minimum technology standards 
for receivers and out-of-band emissions limits. NRECA will participate in the FCC’s 
rulemaking proceeding. Initial comments are due 30 days ,after the NPRM is published in the 
Federal Regtrter. Nextel’s proposal would move public safety users within the 800 h4Hz 
band, while other incumbents, including electric cooperatives, relocate. The problem is there 
may not be enough spectrum in the 700 MHz or 900 MHz bands, now or in the future, to 
relocate everyone. Communications equipment for 800 MHz may not work in the other 
bands, requiring costly equipment replacement. Nextel’s proposal would limit incumbent 
licensees that remain in the 800 MHz band to operate only on a “secondary, non- 
interference” bas& to public safety. The second proposal, from NAM and MRFAC (a NAM 
subsidiary and frequency coordinator), is a “re-banding’’ approach that requires public safety 
users to retune to the lower channels 1-200 and other users, including electric co-ops, to 
retune to channels 201-400. N W A C  and Nextel both propose that cellular systems 
retune to the upper channels. NRECA members who hold 800 MHZ licenses are encouraged 
to provide information about the potential cost and impact these two proposals will have on 
their systems, along with any suggestions for alternatives. Contact Tracey Steiner, NRECA 
Corporate Counsel, at 703.907.5847 or tracey.steiner@eca.org. 

NREC4 FZes in Support of NERC Role in Reliability Standards Development 

NRECA has submitted a joint filing with the American Public Power Association (APPA) 
and Transmission Access Policy Study Group (TAPS) to the Federal Energy Regulatory 
Commission (FERC) in response to its request that the industry develop a single commercial 
business practice and communication protocol standards organization for the wholesale 
electric industry. (See attachments.) At this time, it is presumed that the North American 
Energy Standards Board (NAESB -the former Gas Industry Standards Board) would , 

become that organization. FERC also requested that such an organization should coordinate 
its standards development process with other wholesale electric standards development 
organizations, such as the North American Electric Reliability Council (NERC) and its 

.I.’ 
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process for developing reliability standards for the wholesale electric industry. NRECA’s 
filing focuses on presening NERC’s role in developing reliability standards and preserving 
or improving the current level of reliability and suggests several issues to be addressed in the 
process of setting standards. The .feedback received &om a number of G&T Managers and 
Transmission Task Force members were critical to the development of these comments. We 
authorized NERC to list NRECA as ‘a supporter of their filing. to FERC. NERC’s filing 
outlmes its responsibilities in continuing as the organization that develops reliability 
standards. 

Le@lafive Conference 2002 Will Focus on K ~ d s s u e s  

A host of legslative initiatives affecting electric cooperatives will continue to be front burner 
issues May 5-8, during the annual NRECA Legislative Conference. Mark your calendars: 
identical general briefings presented twice, on Monday, May 6, fiom 3 p.m. to 5 pm., and 
again on Tuesday, May 7, fiom 9 a.m. to 11 a.m. The second of these sessions usually is 
sparsely attended, so you may wish to encourage your conference participants to take 
advantage of the extra space and seating available. Three prc-conference seminars are being 
offered t h ~ s  year, and will be presented concurrently on Monday, May 6, &om 9 a m  to 11 
a.m. These consist of an environmental issues bnefing, an update on the proposed EchoStar- 
DirecTV merger, and iegislative issues on finance and risk assessment. On Sunday, May 5, 
iiom 9 a.m. to noon, the Grassroots Advocacy team will lead the interactive and popular 
grassroots skills building module, “Congressional Insight.” 

Energy Department Seeking Projectsfor Ciean Coal Initiative - 
The Department of Energy (DOE) is seeking Clean Coal Initiative proposals, with $330 
million in matching fimds available for industry proposals. DOE is seeking projects that 
demonstrate or accelerate commercial deployment of technology advancements in efficiency, 
environmental and economic improvement compared to current alternatives. DOE expects 
proposals for innovative concepts to reduce mercury, nitrogen oxide, sulfur dioxide and small 
particulate matter from power plants, improve power plant control systems, and improve 
plant efticiency and reliability. The deadline for proposals is August 1,2002, with projects 
selected in December. Contact John Holt at 703.907.5805. 

Members Get Their Message fa Lawmakers During Annud Meefing 

Thanks to statewide managers for the tremendous effort in getting members to usc the 
Congressional Action Center during NRECA’s m u a l  meeting in Dallas. Our members sent 
messages at a critical time, with more than 2,000 e-mails to Congress. E-mail messages and 
letters went to 72 US. Senators during debate on encrgypolicy and electricityprovisions. 
Another 480 e-mails went to 135 House members on electricity legislation (H.R. 3406). 
More than 1,200 messages were sent in opposition to the EchoStar-DirecTV merger. 

Other enclosures: (1) Regulatory Issues Tracking Sheet. 
I*) Enndo.wres ond nirochmenis alw- accompany 011 hordcopy versions o/”A Few. niings _.. ”. Elecrmnic deiiverier m q  no, eonroin 
ariachrnenrs for rechnicnl reosonr. NOTE: niis donrrnenr. ond my orInchmenrs. m y  contain privilegexi and ~oqfdienriol informorion 
inrendcd/orlimireddi~irrlribvrion. nib informmion ir reserved for :he use o/pcisons ~pecijieoliy ddrersexi on :he rirlepogc. 





REGULATORY ISSUES TRACKING SHEET 

Agency & 
‘NRECA 
:ontact 

2OEIEPA 

‘Jim Stine 
<5739 

i t i ton 
;YPe 

3nal 
W e  

’inal 
Jotice; 
:orrect- 
on 

;ubject 

ssuance of 
.fationwide 
’ermits 

ssuance of 
<ationwide 
’ermits; 
dotice; 
hrrection 

March 2002 

ederal 
kegister 
:itation 

7FW019 

/ I  512002 

7FR6692 

lll312002 

17FW020 
I1512002 

CommentslStatus 

The Corps of Engineers is reissuing all the existing 
Nationwide Permits (NWPs), General Conditions, and 
definiiions with some modifications, and one new General 
Condition. These final NWPs will be effective on March 18, 
2002. Ail NWPs except NWPs 7,12,14,27.31,40,41,42, 
43, and 44 expire on February 11, 2002. Existing NWPs 7, 
12, 14,27, 31,40,41,42.43, and 44 expire on March 18, 
2002. in order to reduce the confusion regarding the 
expiration of the NWPs and the administrative burden of 
reissuing. NWPs at different times, we are issuing all NWPs 
on the same date so that they expire on the same date. 
Thus, all issued, reissued and modfied NWPs, and 
General Conditions contained within this notice will become 
effective on March 18,2002 and expire on March 19, 2007. 
Prior to 1996, they covered activities up to 10 acres, after 
1896 the size limit was reduced to three acres. Now, the 
new permits apply only to activities that affect one-half acre 
or iess. 2) The Corps included a bit more flexibility in how 
the ”no net loss” goal is handled. 
has to be met on each individuai project, however each 
district o fhe will be expected to insure that for all the 
projects in their region, the TOTAL number of wetland acres 
added will equai or exceed the TOTAL number of acres lost 
to development. The new permits ais0 make minor changes 
to the way intermittent and “ephemeral” streams are handled 
and they contain new provisions that apply io mountain top 
mining. The final rule was published in the January 15 
Federal Register. All NWPs and general conditions 
became effective on March 18,2002. AI1 NWPs have an 
expiration date of Niarch 29,2007.For further information 
go to the US. Army Corps of Engineers Regulatory Home 
Page at: 
http~/:www.usace.army.mil/ine~/functions/cw/cecwo/reg/. 
This document contains corrections to the final notice of 
issuance of Nationwide Permits (NWPs) which was 
published in the Federal Register on January 15,2002 (67 
FR 2020-2095). 
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in today's action, we are proposing to amend two reiated 
final ruies we issued under sections 11 0 and 126 of the 
Clean Air 'Act (CAA),related to interstate transport of 
nitrogen oxides (NOX), one of the main precursors to 
ground-level ozone. We are responding to the March 3, 
2000 decision of the United States Court of Appeals for 
the District of Coiumbia Circuit (D.C. Circuit) in which the 
Court largely upheid the NOX State Implementation Pian 
Call (NOX SIP Call), but remanded four narrow issues to us 
For further rulemaking action; the related decision by the 
D.C. Circuit on June 8.2001, concerning the'rulernakings 
providing technical amendments to the NOX Sip Call, in 
which the Court, among other things, vacated and 
remanded an issue for further ruiemaking; and the decision 
by the D.C. Circuit on May 15, 2001, concerning the related, 
section 226 ruiemaking, in which the Court, among other 
things, vacated and remanded an issue for further 
ruiernaking; and the related decision by the D.C. Circuit on 
August 24,2001, concerning the Section 126 Rule, 
in which the Court remanded an issue. In the final NO): SIP 
Call. we fountl that emissions of NOX from 22 States and 
the District of Columbia (23 States) significantly contribute to 
downwind areas' nonattainment of the I-hour ozone national 
ambient air quality standards (NAAQS). We established 
statewide NOX emissions budgets for the affected States. in 
ruiernakings providing technical amendments to the NOX 
SIP Call budgets, we revised those budgets. Today's action 
addresses the issues remanded by the Court in the two 
cases invoiving challenges to both the NOX SIP Call and the 
ruiemakings providing technical amendments for notice-and- 
comment rulemaking and proposes related amendments. in 
today's action, we are also responding to the D.C. Circuit's 
decisions in a third case concerning a reiated rulemaking, 
the Section 126 Ruie, in which the Court remanded an issue 
and vacated an issue. This action addresses the vacated 
issue. Comments are due April 15,2002. A pubiic 
hearing, if requested, will be held in Washington, DC, on 
March 25,2002, beginning at 8:OO am. The Federaf 
Register ruiemakings and associated documents are 
iocated at -. 
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The National Advisory Committee for Acute Exposure 
Guideiine Levels for Hazardous Substances (NAC/AEGL 
Committee) IS developina AEGLs on an onqotna basis to 

for Acute 
Exposure 
Guideiine 
Levels 
(AEGLs) for 
Hazardous 
Substances; 
Proposed 
AEGL Vaiues 

provide Federal, State, a id  local agencies kith hformation 
on short-term exposures to hazardous chemicals, This 
noiice provides AEGL values and Executive Summaries for 
eight chemicals for public review and comment. Comments 
are welcome on both the AEGL values in this notice and the 
technical support documents placed in the public version of 
the official docket for these eight chemicais. 

er OPPTS-DD330._ar.. 
Addiional infomation can be found 

n 

at v. 
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EPA Notice: Recent 67FR1295 This document announces the avaiiabili of applicability 

'Rae and the 111012002 regulatory interpretations that EPA has made under the New 
Cronmiller Correction Appiicabiiity Source Performance Standards.(NSPS)(40 CFR part 60). 

X5791 November tion Index Pollutants (NESHAP)(40 CFR parts 61 and 63). This 

Avaiiability Posting to determinations, alternative. monitoring decisions, and 

to Deterrnina- and the National Emission Standards for Hazardous Air 

15,2001 (ADI) 
Notice of Database 
Availability System of 

document ais0 corrects and ciarifies the Notice of Avaiiability 
published in the Federal Register on November 15,2001 (66 
FR 57453). The General Provisions to the NSPS in 40 CFR 
part 60 and the NESHAP in 40 CFR part 61 provide that a 
source owner or operator may request a determinaBon of 
whether certain intended actions constitute the 
commencement of construction, reconstruction, or 
modification. EPA's written responses to these inquiries are 
broadly termed applicabihy determinations..See 40 CFR 
60.5 and 61.06. The NSPS and NESHAP also allow sources 
to seek permission to use monitoring or recordkeeping 
which is different from the promulgated requirements. See 
40 CFR 60.13(i), 61.14(g), 63.8(b)(1), 63.8(f), and 63.10(f). 
€PA% written responses to these Inquiries are broadly 
termed alternative monitoring decisions. Further, EPA 
responds to written inquiries about the broad range of NSPS 
and NESHAP regulatory requirements as they pertain to a 
whole source category. These inquiries may pertain, for 
exampie, to the type of sources to which the regulation 
applies, or to the testing. monitoring, recordkeeping or 
reporting requirements contained in the regulation. EPA's 
written responses to these inquiries are broadly termed 
regulatory interpretations. Today's. notice comprises a 
summary of 42 such documents added to the ADi on 
October 19. 2001. The subject, author, recipient, and date 
(header) of each letter and memorandum is listed in this 
notice, as weli as a brief abstract of the ietter or 
memorandum. Complete copies of these documents .may 
be obtained from the AD1 at 

Agency 
Applicabili 
Determina- 
tions, 
Alternative 
Monitoring 
Decisions, 
and 
Regulatory 
interpreta- 
tions. 
Pertaining to 
Standards of 
Performance 
for New 
Stationary 
Sources and 
NESHAP 
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hgency & 
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Subject 

IPA 

Rae 
;ronmiller 

(5791 

I 
NESHAP: 
Interim 
Standards for 

:ha1 Rule 

Air Pollutants 
for 
Hazardous 
Waste 
Combustors 
(interim 
Standards 
Ruie) 

:ederal 
iegister 
:itation 

i7FR6791 
1/13/2002 

ZommentslStatus 

3 n p t e m b e r % ,  1999, EPA promulgated standards to 
xntrol emissions of hazardous air pollutants from 
incinerators, cement kilns and lightweight aggregate kilns 
ihat burn hazardous wastes. A number of paities sought 
iudicial review of the rule. On July 24,2001, the United 
States Court of Appeals for the District of Columbia Circuit 
[the Court) granted the Sierra Ciub's petition for review and 
~acated the challenged portions of the rule. in its decision, 
the Court invited EPA or any of the parks that chalienged 
the regulations to file a motion with the Court to request 
either that the current standards remain in place, or that 
EPA be allowed time to develop interim standards, pending 
further time in which EPA develops standards complying 
with the Court's opinion. On October 19, 2001, EPA, 
together with all other petitioners, jointly moved the Court to 
stay the issuance of its mandate for four months to allow 
EPA time to develop interim standards. The motion 
contemplates that EPA will issue final standards by June 14, 
2005. The joint motion also details other actions EPA 
intends to take. These actions inciude promulgating, by 
February 14,2002, a ruie with amended interim emission 
standards and several compliance and impiementation 
amendments to the ruie which EPA proposed on July 3, 
2001. The Court has granted this motion and stayed 
issuance of its mandate until February 14, 2002. Today's' 
rule amends the September 1999 emission standards, with 
certain provisions amended as set out in the parties'joint 
motion. The rule also adopts the compliance and 
impiementation amendments described in that motion. 
Although this interim Standards Rule results in emission 
reductions that are iess stringent than those of the 
September 1999 ruie, we believe it achieves most of the 
emission gains of that ruie. Promulgation of the rule now, 
before the Court issues its mandate. ais0 avoids the severe 
probiems relating to developing the Maximum Achievable 
Control Technology (MACT) on a source-by-source basis 
pursuant to section I 12(i)(2) of the Clean Air Act, which 
applies if there are no national standards in place. We 
believe that adopting this Interim Standards Ruie now best 
fulfills the statutory requirement to have national emission 
standards in place by a specified time, whiie avoiding 
unnecessary disruption and burden to regulated industry anc 
affected state and federal administrative agencies. lhis 
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Agency& 
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A d o n  Subject Federal 
Type Register 

Citation 

FEMA 

‘Jonathan 
Glazier 

ZomrnentslStatus 

Mitigation I 2/26/2002 67FR8843 
interim Hazard 
Finai 
Rule Planning and 

Hazard 
Mitigation 
Grant 

This rule addresses State mitigafion planning, identifies new 
local mitigation pianning requirements, authorizes Hazard 
Mitigation Grant Program (HMGP) funds for planning 
activities, and increases the amount of HMGP funds 
available to States that develop a comprehensive, enhanced 
mitigation plan. This ruie aiso requires that repairs or 
construction funded by a disaster loan or grant must be 
carried out in accordance with applicable standards and 
says that FEMA may require safe iand use and construction 
practices as a condition of grantees receiving disaster 
assistance under the Stafford Act. 
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system 

A March 2002 

ederal 
egister 
itaiion 

7FR10910 
/I 112002 

2ommentslStatus 

The Federal Energy Regulatory Commission (the 
>ommission), hereby gives notice that it intends to modify its 
>ommission issuance Posting System (CIPS), Records 
nformation Management System (RIMS) and its Docket 
Sheet System on the web. The Commission intends to 
mmbine these three oniine systems into a single oniine 
system called the Federal Energy Regulatory Records 
nformation System (FERRIS). In response to many 
;uggestions regarding the Cornmission's oniine systems, 
:he Commission pians to. replace its existing systems with 
iewer, more robust technology. Ultimateiy, the new system 
 ill provide users with a singie point of access with better 
;earch capabiiity and additional functions. The Commission 
ntends the new system to result in increased performance 
snd reliability for the Commission's staff and public users. 
This notice announces the coming availability of the new 
system. The Commission will make FERRIS available for 
cesting and comment before placing the system into fuli 
xoduction. We encourage the public and the Commission's 
staff to try the new system and comment on it through the 
Content Master email link, -.The 
Commission is making every effor? to incorporate ail 
Functions currently in the existing systems into FERRIS. 
Appendix A provides a cross reference between the existing 
functions in CIPS, RIMS and the Docket Sheets and the 
corresponding function in FERRIS. Appendix 5 discusses 
the few features that will not be programmed into FERRIS. 
The Commission will make some modification to the file 
formats in which the documents will be available. Details 
appear in Appendix 8. A test version of FERRiS will be 
made available to the public through the Commission's Web 
site at www.ferc.,.oov in Mid March. The full production 
version of FERRIS will be avaiiabie in early April. Please 
refer to the Commission's website for the announcement of 
the exact dates the system will be available. To famiiiarize 
the public with the features of the new system, 
demonstrations will be conducted in Room 3M-2A&5 at the 
Commission's headquarters on March 12. 2002, at 2:OO pm 
and on March 18,2002, at 2:OO pm. While it is not 
mandatory, it is preferable to preregister for the 
demonstrations. Pre-registraiion wili facilitate passing 
through security. To pre-register. send an e-mail with your 
name, company affiliation and the date of the demonstration 
you will attend to 
208-2320 or call the Public Reference Room at (202) 208- 
1371, then press 0. 

or fax to (202) 
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Citation 

67FR11689 
3/15/2002 

Working Paper on Standardized Transmission Service and 
Wholesale Electric Market Design, issued March 15, 2002 
[w, 63Kl is now up on the Federal Energy Regulatory 
Commission web site at 

-commission (Commission) 
is planning to hold a technical conference at its Washington, 
DC, headquarters on March 25,2002 to aliow the public and 
all interested participants an opportunity to ask questions 
about the results of its RTO Cost Benefit Report. This 
technical conference Is in additional to the regional 
teleconferences announced in our'March 1, 2002 notice. 
The technical conference will be heid from 1O:OO am-2:00 
pm EST in the.Commission's Meeting Room. All previousiy 
scheduled regional teieconferences for industry and the 
pubiic will still be held on March 18 and 19, 2002. Like the 
regional technical teieconferences, the March 25th 
technical conference is designed to assist participants in 
understanding the results of the RTO Cost Benefit Report 
and not to discuss the merits of the Commission's RTO 
policy. The Commission beiieves that this conference and 
the regional teleconferences wili assist the participants in 
preparing mnmw& on th P 
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r7FR1025 
1812002 

>ornrnentslStatus 

The Federal Energy Regulatory Commission proposes to 
.evise its regulations to update the accounting and reporting 
-equirements under its Uniform Systems of Accounts for 
urisdictionai pubiic utilities, natural gas companies and oil 
3ipelines. The Commission proposes to establish uniform 
xcounthg requirements and related accounts for the 
'ecognition of changes in the fair value of certain security 
nvestments, items of other comprehensive income, 
jerivative instruments, and hedging activities. The 
>ommission propos.es to add new balance sheet accounts 
:o the Uniform Systems of Accounts to record items of other 
zomprehensive income and derivative instruments. The 
>ommission also proposes to add new general instructions 
snd revise certain account instructions to incorporate the 
sbove changes in the existing Uniform Systems of 
4ccounts. Additionally, the Commission proposes to revise 
:he following Annual Reports: FERC Form No. 1, Annual 
Report of Major Public Utilities, Licensees and Others (Form 
1); FERC Form No. I-F, Annual Report of Nonmajor Public 
Utilities and Licensees (Form I-F); FERC Form No. 2 ,  
4nnual Report of Major Natural Gas Companies (Form 2); 
FERC Form No. 2-A, Annual Report of Nonmajor Natural 
Gas Companies (Form 2-A); and Form No. 6, Annual Report 
of Oil Pipeline Companies (Form 6) to include the new 
accounts and new scheduies proposed by this rulemaking. 
An important objective of the proposed rule is to provide 
sound and uniform accounting a n d  fmancial reporting for the 
above types of transactions and events. The new 
instructions and accounts for recording the above 
transactions and events will result in improved, consistent 
and complete accounting and reporting. The addition of new 
accounts and new, reporting schedule is intended to address 
and resolve the probiems of lack of visibiiity. completeness 
and consistency of accounting and reporting changes in the 
fair value of certain financiai instruments, items of other 
comprehensive income, derivative instruments and hedging 
activities, in the above mentioned FERC Forms. 
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:itation 

i7FR2855 
/22/2002 

ZommentsfStatus 

in accordance with the Paperwork Reduction Act of 1995 
c4.4 U.S.C. chapter 35, as amended), the Rural Utiliiies 
Service (RUS) invites comments on this information 
soliection for which RUS intends to request approval from 
the Office of Management and Budget (OMB).This notice 
identifies an information collection that RUS is submitting to 
3MB as a revision to an existing coiiection. Comments are 
invited on: (a) Whether the proposed collection of 
information is necessary for the proper performance of the 
Functions of the Agency, inciuding whether the information 
will have praciicai utiii'iy; (b) the accuracy of the Agency's 
estimate of the burden of the proposed coiiection of 
information inciuding 'the validity of the methodology and 
assumptions used; (c) ways to enhance the quality, utility 
and ciarity of the information to be coiiected; and (d) ways to 
minimize the burden of the collection of information on those 
who are to respond, including through the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information 
technology. .Title: Accounting Requirements for Eiectric and 
Teiecomrnunications Borrowers. OMB Control Number: 
0572-0003. Type of Request Revision of a currently 
approved collection. Abstract: RUS is proposing to revise 
record retention requirements for its Eiectric and 
Telecommunications borrowers more in line with standard 
industry practices. Three areas that we consider to be 
industry practice but will be specifically addressed are: 
Establishment and maintenance of an index of accounts, 
Retention of loan fund records until they are audited by 
RUS, generaliy three years or less. Retention of piant 
records for 25 years or the life of the plant plus ten years, 
this being necessary to support depreciation and 
arnorlization schedules. p 
zM2. 
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i7FR3039 
/23/2002 

i7FR3128 
8/23/2002 

j7FR3128 
1/23/2002 

CornmentslStatus 

The Rural Utilities Service (RUS) is amending its reguiations 
For the Distance Learning and Telemedicine (DLT) Loan and 
Grant Program. This direct final ruie addresses the 
amendments affecting the grant program. These 
amendments will ciar'fy eligibility; change the grant minimum 
matching contribution; clarify that only loan funds will be 
used to finance transmission facilities; modify financial 
information requirements; adjust the leveraging of resources 
scoring criiterion; revise financial information to be 
submitted; and make other minor changes and corrections. 
p, unless 
written adverse comments or a written notice of intent to 
submit adverse comments are received on or before 
February 22, 2002. If such comments or notice are received, 
a timely document will be published in the Federal Register 
withdrawing the rule. Comments received will be considered 
under the proposed rule published in this edition of the 
Federal Register in the proposed rule section. A second 
public comment period will not be held. 

The Rural Utilities Service (RUS) is amending its regulations 
for the Distance Learning and Teiemedicine (DLT) Loan and 
Grant Program. This proposed rule addresses the 
amendments affecting the grant program. These 
amendments will clarify eligibility; change the grant minimum 
matching contribution; clarify that only loan funds will be 
used to finance transmission facilities; modify financial 
information requirements; adjust the ieveraging scoring 
criterion; clarify financial infomation to be submllted; and 
make other minor changes and corrections. In the final ruie 
section of this Federal Register, RUS is publishing this 
aciion as a direct final rule without prior proposal because 
RUS views this as a non-controversial action and anticipates 
no adverse comments. If no adverse comments are 
received in response to the direct final rule, no further action 
will be taken on this proposed rule and the action will 
become effective at the time specified in the direct final ruie. 
If RUS receives adverse comments, a timeiy document will 
be published withdrawing the direct final rule and al1,public 
comments received will be addressed in a subsequent final 
rule based on this action. 

nr73 2f~Q2. 
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Subject Federal 
Register 
Citation 

ireasury 66FR66293 
?ate Direct 12/26/2001 
.oan 

rlotice of 
:onfirmation 

'rogram; 67FR6369 
2/12/2002 

>f direct final 
,uie 

CommenWStatus 

The Rural Utilities Service (RUS) hereby gives notice that no 
adverse comments were received regarding the direct finai 
rule establishing rules and regulations to administer the 
Treasury Rate Direct Loan Program, and confirms the 
effective date of the direct finai rule. The direct final rule 
published in the Federal Register on December 26,2001 
(66 FR 66293) was effective February 11,2002. 
in fiscal year 2001, Congress provided funding to establish a 
Treasury rate direct loan program to address the backlog of 
qualified loan applications for insured municipal rate electric 
loans from RUS. RUS administered the Treasury rate loan 
program in a manner substantially the same as it 
administered the municipal rate program under a Notice of 
Funding Avaiiabiiity (NOFA) published in the Federal 
Register at 65 FR 80830 on December 22. 2000. Title 111 of 
the Agriculture, Rural Development, Food and Drug 
Administration, and Related Agencies Appropriations Act, 
ZOO2 authorizes a direct Treasury rate electric loan program 
of $750 million for FY 2002. RUS is amending its reguiations 
to establish rules and regulations to administerthe Treasury 
rate direct loan program. 
li.unless written adverse comments or written' notice 
of intent to submit adverse comments are received before 
January 25,2002. 
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37FR3140 
1 /23/2002 

CommentslStatus 

This is to notify interested parties that, during the current 
fiscal year (FY) 2002, $80 miliion is available for loans in the 
Broadband Pilot Loan Program administered by the Rural 
Utiliiies Service (RUS). This is a continuation of the 
Broadband Piiot Loan Program initiated by RUS during FY 
2001 to finance the construction of facilities and systems 
providing broadband transmission service to rural 
consumers. The program provides financing for facilities 
serving rural communities of up to 20,000 inhabitants so that 
rurai consumers in those areas may enjoy the same quality 
and range of telecommunications services as are availabie 
in urban and suburban communities. This notice describes 
the eiigibility and application requirements and the criteria 
RUS will consider in evaluating applications for broadband 
loans. RUS currently has appiications for broadband loans, 
submitted in response to the FY 2001 Broadband Piiot Loan 
Program, in excess of $350 million. Before accepting new 
applications, RUS will act on those compieted 
applications currently pending. RUS currently has 
completed applications in the aggregate amount of $250 
rniliion. RUS anticipates that the FY 2002 iending authority 
will be fully committed after it has acted on those compieted 
applications. However, should FY 2002 loan authority 
remain available thereafter, RUS shall pubiish a notice 
advising interested parties that it is accepting additional 
applications. New applications will be accepted only if, 
after processing all pending completed applications, 
RUS publishes an additional notice announcing that 
loan funds remain available. 

P 
P !&d.akd: March22.2002 
P 
Dial 703-907-then the &digit teiephone extension listed by the contact name, or e-mail to: 
(first name).(iast name)@nreca.org. 

Most NRECA comments are avaiiabie on the web site www.nreca.org under LegallRegulatory. 

Questions about items appearing on this Tracking Sheet? Contact the NRECA staff person identified in the table. 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGnATOR’I’ COMMISSION 

Electricity Market Design and Smcture 1 Doclcet No. RMO1-12-000 

JOINT m 1 N G  OF THE AiVll3RICA.N PUBLIC 
POWER ASSOCUTIQN, NATIONAL RURAL 

ELECTRIC COOPERATIVE ASSOCIATION, AND 
THE TRANSMISSION ACCESS POLICY STUDY 
GROUP REGARDING BUSWESS STANDARDS 

DEVELOPMENT PROCESS 

The American Public Power Associabon (“APPA”), the National Rural Electric 

Cooperative Association (‘”RE!CA”), and the Transmission Access Policy Study Group 

(“TAPS”) jointly respond to the December 19,2001 Order Providing Guidance on the 

Formabon of a Standards Development Organization for the Wholesale Electric Industry, 

97 F.E.R.C. 7 61,289 (2001) (“December 19 Order”). As discussed in more detail below: 

* Whatever business practice standards setting model is developed, 
the North American Electric Rebability Council’s (“NERC”) role 
in developing and adopting reliability standards must be preserved 
APPA, NRECA and TAPS support the Comments of the North 
American Electric Reliability Council on the Formation of a 
Standards Development Orgamzation for the Wholesale Electric 
Industry (WERC Comments”) and the division of responsibility 
and process for coordination between NERC and the North 
American Energy Standards Board (““NSB”) outlined in that 
pleading, filed today. 

We can support the concept of business practices established 
through a NAESB-like process if and only if fundamental concerns 
about NAESB’s structure and the processes proposed for the 
Wholesale Electric Quadrant (‘‘WEQ) in the IOU Group 
Pleading’ are addressed? 

‘ Our co&ents on the IOU Group Pleadjng are based upon the draft version of the f h g  (then entitied 
“Joint Filing on the Formation of a Standards Development Process for the Wholesale Electric Jndusny’’) 
circulated on March 11,2002 by the Edison Electric Institute and NAESB. Our understanding is that 
approximately fifteen entities, primarily investor-owned utilities, have joined as signatories to the pleahg, 



- 2 -  

o NAESB’s single segment veto severely limits the ability to 
craft segments in a way that would ensure that the views of 
wide diversity of industry participants are fairly reflected. 

o While the IOU Group Pleading does not definitively permit 
multiple segment representations for single entities (Le., 
vertically-integrated utilities), such a rule would defeat the 
purpose of achieving a true industry-wide consensus, as 
opposed to merely a consensm of the divisions of the 
largest market participants. 

o An independent professional staff is needed to facihtate a 
result not tilted towards the interest of the most well-funded 
market participants that can “volunteer” their draftiig 
services. 

o ‘Yay to play” funding will not yield the broad 
representation necessary for credibility as a Iegitimate 
industry “consmus” process. 

e In establishing a consensus business standards development body, 
the Commission needs to carefdly preserve its authority to fully 
review proposed standards €or consistency with the FPA and to 
ensure that these standards appropriately implement the standard 
market design ultimately adopted by the Commission. 

APPA, NRECA and TAPS ask the Commission to provide clear dmction to the 

industry on these issues. We believe that the industry will not make M e r  progress 

toward creation of a single organization to develop business practice standards and 

communication protocols absent specific Comss ion  directives on the fundamental 

issues that have so severely divided the industry during these months of exhaustive and 

expensive negotiations, and that have led to the highly splintered filings we expect to be 

made in t h i s  proceeding in response to the December 19 Order 

’ We would also support having business and reliability standards established under the NERC umbrek 
with business practice standards adopted through a consensus process overseen by the NERC Boar& while 
reliability standards.would continue to be subject to the judgment of ths independent NERC Board See 
February 8,2002 Additional Comments of Roy my, available at 
~://wunir..nerc.com/pub/sys/all_updVdocs/shc/~y2-wesm.p~. As discussed below, however, in 
response to cerrain market participant industxy objections, the NERC Board at its February 20 meehg 
pulled back Erom its previously-announced interest in including business practice standards development 
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We can and will work out details. But fire the Commission must make the 

policy calls to Limit subsequent collaborative work to such details. 

I. DESCRIPTION OF MPk, NRECA AND TAPS 

APPA is the national senice organization representing the interests of not-foi. 

profit, publicly owned electric utilities throughout the United States. More than 2,000 

public power systems provide over 15 percent of all kilowatt-hour (kWh) sales to 

ultimate customers in the United States. Approximately 1,870 of these systems are cities 

and municipal governments that currently own and control the day-to-day operation of 

their electric utility systems. They purchase nearly 70 percent of the power used to serve 

their ultimate customers. Public power systems own about 8 percent of the nation's high 

voltage transmission lines, although many of these lines are configured to deliver energy 

to our load centers, not to provide transmission service in interstate commerce. On 

balance, public power systems buy much more energy and transmission than they sell to 

third parties. 

NRECA is a not-for-profit national service organization representing 930 not-foi- 

profit, consumer-owned m a l  electric cooperatives located in 46 states. NRECA's 

members serve more than 35 million end use electric customers. NRECA's membership 

includes both transmission-ownhg and transmission-dependent utilities. While NRECA 

members do generate their own power and make sales of power to third parties in 

wholesale markets, electric cooperatives on the whole are net buyers of power. 

under its aegis 
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TAPS is an informal association of transmission-dependent utilities in more than 

30 states, promoting open and non-disCriminatory transmission access? As entities 

entirely or predominantly dependent on transmission facilities owned and controlled by 

,-  

others, TAPS members are vitally interested in issues of industry sbxcture, reliability and 

the business practices applicable to participation in electricity markets. TAPS and its 

members have commented upon and been involved in nearly a l l  aspects of electric 

industry restructuring activities both before this Commission and in the legislative arena! 

Together, APPA, NRECA and TAPS serve approximately one-quarter of the 

country’s electric load. 

E. TEE TASK AT IEw\TD: ESTAIPLISHING A SINGLE STANDkRD 
SETTING PROCESS FQR BUSWESS PRACTICES AND 
C B ~ C R T I O N  ’ PRWOFBES 

The Commission’s December 19 Order asked the industry to come to agreement 

on a single organization to develop business practices and communications protocols to 

support FERC’s to-be-developed standard market design: 

1. The Commission is in the process of developing a 
Notice of Proposed Rulemaking (NOPR) dealing 
with market design for the wholesale electric 
market. As part of this process, standards 
governing business practices and electronic 

’ TAPS is cbaired by Roy Thilly, CEO of Wisconsinhblic Power, Inc. Current members of the TAPS 
Executive Committee include, in addition to WPPI, representatives of: American Municipal Power-Ohio; 
Blue Ridge Power Agency; Ciarksdale, Mississippi; Electricities ofNorth Carolma, Inc.; Florida 
Municipal Power Agency; Geneva, Illinois; IIIinois Municipal Eledrric Agency; Indiana Municipal Power 
Agency; Madison Gas & Electric Co.; Missouri River Energy Services; Municipal Energy Agency of 
Nebrask, Nortbern California Power Agency; Oklahoma Municipal Power Authority, Southern Minnesota 
Municipal Power Agency; and Vermont Public Power Supply Authority. 

Since 1989, when TAPS developed a fonnal position favoring fair transmission access through joint 
planning and use, TAPS has been actively involved in seeking fair and non-discriminatory transmission 
access for all users. See Proposal of the Transmission Access Policy Study GToup for Aabption and 
implementation of a Fair Access Transmission Policy in The Transmission Task Force‘s Repori t4 the 
Commission, App. H, 253-267 (EERC, Oct 1989). In the legislative process that led to the Energy Policy 
A n  of 1992, TAPS continued to advocate strong Urnmission access provisions. TAPS has submitted 
commmts in most of the FERC‘s Niemaldng proceedings involving urnmission access or pricing issues. 

4 
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communications are needed to complement the 
market design principles we develop. Once the 
Commission develops its market design principles, 
wholesale business practice and communications 
standards must be developed as soon as possible 
thereafter so that the industry can operate efficiently 
under the market design principles. 

2. We prefer that the industry develop these business 
practice standards and communication protocols by 
establishing a single consensus, industry-wide 
standards organization for the wholesale electric 
industry.. .. TO ensure that a mechanism is in place 
to develop these crucial standards when the market 
design principles are established, we request that the 
various participants m the wholesale electric 
industry agree on a single standards organization to 
develop wholesale electric standards by March 15, 
2002. 

*** 
6. The Comss ion  is confident that, based on the 

characteristics outlined above, the industry can 
cooperate m creating a single standards organization 
that will develop a consistent set of national 
business practice and communication standards that 
will serve to create an integrated wholesale 
electricity market that promotes competition and 
enhances efficiency. 

December 19 Order, 97 F.E.R.C. at 62,301-02. The Commission also made clear that it 

would take action if the industry did not reach consensus by March 15 (zd. at 62,301): 

Ifthe industry does not agree, by March 15,2002, on a 
single standards organization, we will institute our own 
procedures either to choose an organization to develop such 
standards or to develop the standards ourselves. 

APPA, NRECA and TAPS each participated in this intensive and expensive 

effort, to the limits of each of our resources. As discussed in the IOU Group Pleading, 

the effort spanned the country, involving numerous meetings. 
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Despite the substantial efforts put in by APPA, NRECA, TAPS, and others, this 

intensive and costly process did not yield an industry-wide consensus. In the absence of 

clear directives from the Commission on the hdarnmial issues described below, future 

industry efforts to create a single business standards setting organization will be 

protracted and in all likelihood, unsuccessful. 

IIT. WElATEVER BUSINESS PRACTICE STANDARD SETTING 
PROCESS IS ADOPTED, TFIE ROLE OF THE INDEPENDENT 
NERC B O D  IN DEVELOPING AND ADOPTING S " D A F W S  
TO SAFJ3GUAR.D RELLABlLEY MUST BE PRESERVED 

At the time the Commission issued its December 19 Order, both NERC and 

NAESB were seeking to act as the orgamzation to set wholesale electric business 

standards. On October 16,2001, the independent NERC Board, at the urging of its 

Stakeholder Committee, adopted a resolution providing that NERC would promptly: 

Take all necessary steps to become the single organization 
in North America to develop both reliability standards and 
wholesale electric business practice standards through a 
fair, open, balanced, and inclusive process.. .. 

APPA, NRECA and TAPS were (and would continue to be) supportive of the 

concept of standard setting for both reliability and business standards going forward 

under NERC. Ifimplemented, such a structure could have provided the efficiency of a 

more appropriate, single set of segments, and a single payment of dues, under the 

supervision of an independent Board, acting with the support of a knowledgeable 

professional staff.6 NERC's initiative, however, met with resistance from some market 

Resolution on the: Role of NERC in Developing Market Interface or Commmcial Practice Standards (Oct, 
16,2001), available. at ftp:/ /www.nerc.coolipub/sys/~~updl/docs~o~oar~so~utio~lO-l6Ol/pdf,  

The development process for business and reliability standard.. could have been iargely integated, but 
business practices could appropriately be established by stakeholder consensus process overseen by the 
NERC Board, while as to reliability standards, the NERCBoard would continue to exercisc independent 
judgment. See February S, 2002 Additional Comments of Roy Thilly, availablz at 
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participants who preferred to consolidate all standard setting under NAESE’s purely 

stakeholder-controlled process. 

By resolution adopted February 20,2002, NERC removed itself from 

consideration as the organization to establish business practice standards and 

communications protocols, leaving the field open to others (presumably NAESB). The 

NERC Board reaffirmed its mission to develop, adopt and enforce reliability standards, 

while providing for coordination with the business practice standards development 

organi~ation:~ 

BE IT THEREFORE RESOLVED that NERC will, 
through a fair, o p a  balanced, and inclusive process, 
continue to set, monitor, and enforce compliance with 
standards for the reliable operation and planning of 
interconnected electric grids tkoughout North America, 
and 

BE IT FURTHER RESOLW3D that NERC will work with 
other electric industry organizations to create a workable 
process to coordinate NERC’s standards with the 
development of related standards, and 

BE IT FURTHER RESOLVED that NERC will work with 
other elec.hic industry organizations on the development of 
a joint f i b g  by March 15 in response to the Commission’s 
December 19 order. 

The NERC Board’s February 20 action is ~ l l y  consistent with the Commission’s 

December 19 Order, which recognizes the need to closely coordinate development of 

business practice and reliability standards, but does not call for combining the two into a 

single process: 

h~:!iu~~,.nerc.comi-file2imesm.htm. 

’ Resolution on Responsibility for Reliability Standards (Feb. 20, 2002), available at 
f t p : ~ / n e r c . c o m l p u b / s y s / ~ ~ ~ d ~ d o c s / b o t i  

. .. . . 
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5. In establishing the structure and characteristics of a 
standards organization to develop wholesale electric 
business practice standards, the industry also should 
adopt aprocess to coordinate’between wholesale 
electric business practice standards and other 
standards that impact the integrated North American 
electric grid. Business practices for wholesale 
electric transactions may be integrally linked with 
certain reliability standards since reliability 
requirements often overlap with business practices; 
for example, congestion management supports 
reliability, but also may significantly affect business 
practices. . . . In its deliberations, the industry 
should consider the best process for achieving 
effective coordination between these related 
standards. 

December 19 Order, 97 F.E.R.C. at 62,301-02 (emphasis added), 

Further, the NERC Board’s February 20 action is consistent with its reliability 

mission to protect the reliability so essential to  our economy. Tn our view, reliabilib 

must be preserved at the current lev.el or improved. Therefore, it is critical that business 

practice standards and communications protocols conform with both NERC’s reliability 

standards and this Commission’s standard market design. 

Notwithstanding the December 19 Order’s directive and the NERC Board’s 

February 20 action, which cleared the way for a NAESB-liie organization to act as the 

single standard setting organization ‘for business practices and comunications protocols, 

much of the industry effort since December was focused on the NERC-NAESB 

coordination issue. While APPA, NRECA, TAPS and others strongly believe that NERC 

should continue to fulfill its critical reliability mandate, others sought to minimize if not 

eliminate NERC’s role. 

NO consensus was reached on the NERC-NAESB coordination issue, and is 

unlikely to be achieved without clear direction from this Commission. Nevertheless, the 
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extended discussions on this issue resulted in a set of principles that describe the 

complementary roles of NERC and NAESB, outline a mechanism for their close 

coordination, and list elements that could be included in a fiture Memorandm of 

Understan3ng between the two organizations. APPA, NRECA and TAPS support these 

principles, included in the NERC Comments (at 47), as a reasonable means to: 

e maintain NERC’s role in developing reliabihty standards, 
through its own processes that recently have been revamped 
after an extended and thorough vetting, and which the 
mdependent NERC Board will continually review. 

e keep reliability in the hands of an independent board, subject to 
Commission oversight when reliability standards are 
mcorporated in a tariff, instead of relegating reliabihty to a 
stakeholder-controlled process of the sort that this Commission 
has found unworkable in the ISORTO context.* 

e provide for clear and me&gfu.l coordination between 
development of reliability standards and the business practices 
needed to support the market mechanisms to be put in place 
through the Commission’s standard market design. 

In contrast, the IOU Group Pleading draws a vague h e  between NJ3RC’s 

“policy- setting” “what” function and NAESB’s “standard-setting” “how” function, 

which could be read to happropriately resbict NERC’s Board from adopting the 

standards it deems necessary to ensure reliability.g During the industry process, some 

generators and marketers sought strenuously to put market participants in the position of 

limiting what NERC could do, e.g., by requiring all NERC “policies” to go through the 

‘See, e.g., BangorHydro-Electric Co., et nl., 96F.E.R.C. 161,063, at 61,259 (2001), rehkpending, 

There may he instances where a NEFC standard may appropriately include elements that at least some 
indnsuy participants mqht characterize as mare of a ‘%ow” than a “what.” NERC must be abie to 
estahlisb for example, the specific d e s  for how, when and what data entities must submit to  demonstrate 
compliance. NERC also establishes training and certification standards for system operators, which 
necessarily describe how such persons or their organizations demonstrate compliance. 
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NAESB stakeholder-controlled process before they could be adopted and enforced by 

NERC. 

In contrast, we oppose putting stakeholders in the position of restricting the 

independent judgment of the E R C  Board as to what needs to be included in a reliability 

standard It is for this Commission, not industry participants, to determine whether 

NERC is intruding on the Commission’s tariff, its standard market desi& or the market 

mechanisms the Commission is seeking to promote. 

, 

As for the benefits claimed for “one stop shopping” in the development of 

reliabihty and business standards, a single process could come at a very high pnce if 

reliability standards are left to a stakeholder-controlled process that can subordinate them 

to commercial concerns. 

Tv. WE CAN SUPPORT BUSWESS PRACTICE DEVELOPMENT 

CONCERNS ARE ADDRESSED 

The IOU Group Pleading proposes to develop wholesale electric standards 

through the “Wholesale Electric Quadrant” of NAESB, and includes (as an attachment) a 

flowchart setting forth that process in schematic form. While APPA, NRECA and TAPS 

would continue to support the concept of NERC overseeing standard setting for both 

reliability and business practices, we can support the concept of development of 

standardized business practices and communications protocols through a NAESB-like 

process if and oniy if OUT fundamental concerns with NAESB and elements of that 

process as set forth in the IOU Group Pleading can be adequately addressed. We 

therefore urge the Commission to provide clear directives at this juncture. 

THROUGE A NAESB-LIE(E PROCESS IF‘ FTJNDAMEiT+AL 



A. NAEsB’s One-Se&ment Veto Severely Limits the Ability to Crafr 
Se,-ments that Refeet the Diversity of Knterests in the Elect& 
Industry 

The December 19 Order reflects the Commission’s desire to develop a consensus- 

based standard setting process that reflects the MI range of views reflected in the electric 

industry: 

Since a21 segnents of the industry must conduct business 
and operate under these standards, it is appropriate that the 
standards reflect a reasonable consensus of the entire 
industry. 

97 F.E.R.C. at 62,301 (emphasis added). 

The IOU Group Pleading echoes the Commission’s view that segments should 

reflect the important goal of giving voice to all industry viewpoints.’o 

[Elvery stalceholder group with a distinct interest in 
wholesale electric standards should have the opporimty to 
provide input to and vote m the standasds development 
process, and protect itself &om undue h a m  stemming fiom 
this process. 

AF’PA, NRECA and TAPS agree that a structure that provides a meaningful voice 

in the decisionmalung process to each distinct interest is an essential ingrehent to a 

credible, industry-wide “eonsemus” process. However, we fear that the NAESB 

organizational structure, as reflected in its current and difficult-to-change articles of 

incorporation, creates significant bamers to achievement of that goal. In particular, the 

NAESB organizational structure (1) poses a serious impediment to creation of a sufficient 

number of segments to ensure that the consensus process is broadly representative, and 

(2) denies effective participation to some sector of the industry, by grouping smalleI 

sectors with others that have distinctly different and incompatible business interests 

Io IOU Group Picading at 12-13, as distriiuted March 11,2002. 
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Although the IOU Group Filing does not list particular segments, much of the 

discussion during these last few months focused on restricting the WEQ to no more than 

six sectors: Transmission, Generation, Load-Serving Entities, Marketing, End-Users, and 

Public Interest. While 5ve segments may be said by some to work adequately m the gas 

industry which (among other things, is less vertically integrated), it will not accommodate 

dehition of sements in a manner that reflects a true cross-section of electricity industry 

views. Five or six sectors will not capture the diversity of distinct voices in the electnc 

industry given its history, structure, and current stage of evolution. Smaller but distrnct 

voices, such as tsanSmssion dependent utilities, public power, and rural electric 

cooperatives, wiU likely be drowned out and discouraged fiom participation. ” 

For example, the voice of municipal and cooperative distribution utihties, whose 

mterests and needs are far different than the distribution function of iarge vatically- 

integrated investor-owned utilities, would be muMed by inclusion together in the LSE 

segment. Similarly, municipal joint action agencies and generation and transmission 

cooperatives would be completely overwhelmed by both IOU and independent generators 

if included, without differentiation, in the Generator segment. And small &ammission 

dependent utilities will never be heard over the din of larger entities into whose segments 

they are swept. The result is a so-called “consensus” process that sheds little light on 

whether there is mythmg approaching a true consensus among all the varied industry 

participants that must live with the resulting standard.*z 

Even on the gas side, the process is such that we understand that the American Public Gas Association 

There was discussion during the industry process of use of subsegments although as reflected in the IOU 
and its members do not pdc ipa te  in GISB. 

Group Pleading, no consensus was reached. While properly-defined subsegments would be an essential 
step in the right direction Sthe electric indusq  had to fit its square pegs into the round holes of a five or 
six s e - m t  structure, a far bettex solution would be to define a iarger number of segments to truly reflect 
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In contrast, the nine well-vetted Wholesale Electric Standards Model (“WESM”) 

segments that emerged through NERC‘s Standing Comrmttee Representation Task Force, 

and which were adopted by the NERC Board for use in its reliabiiity standards 

development process (subject to the Board’s continuing supervision), while not perfect, 

are a far better starting point than the five se,gnent model adopted by NAESB’s 

predecessor, Gas Industry Standards Board (“GISB”). For example, NERC’s WESM 

segments includes transmission dependent utilities as a separate segment. We expect the 

segments to change over time, as trust in the new process is established and as the 

industry evolves. 

A major source of the resistance to expandmg the number of segments to more 

than five or six is the NAESB’s requirement that any one segment has the power to veto a 

standard when it comes before the “Executive Committee.” Under the NAESB Amended 

and Restated Certificate of Inco~poration,’~ any “segment” can effectiveiy veto adoption 

of a standard. According to Article V, 5 4, 

An afkmative vote of at least sixtyseven percent (67%) 
from each of the applicable Quadrant(s) of the Executive 
Committee, including an affirmative vote of at least forty 
percent (40%) from representatives of each Segment within 
each of the applicable Quadrant(s), which vote must be 
ratified by a sixty-seven percent (67%) afiirmative vote of 
those members of the applicable Quadrants of the general 
membership voting, shall be required to adopt, promulgate, 
amend, revise, modify, interpret or rescind a standard. 

This NAESB requirement is reflected in Srep 9 of the IOU Group Filing 

Since Executive Committee members are appointed by members of each segment, 

segment veto rights would allow a minority to veto a standard. To reduce the risk of 

the diversity of interests represented in the electric industry 
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standards paralysis, NAESB supporters advocate that the WEQ have a smaller number of 

segments than the wholesale electric industry currently has. The fact is, the 

organizational form of market participants - including whether they are large or small, 1~ 

for-profit or customer/commu.nity owned, or vertically-intepated, trammission 

dependent, or otherwise or unbundled -does male a difference. With today’s industry 

structure, we just can’t be shoe-homed into five segments without abrogation of minority 

interests. However, while minority interests - such as ours -must be talcen into account, 

a single-segment veto is just plain wrong. 

NAESB’s single segment veto stands in marked contrast to the weighted sector 

voting structure adopted by the NERC Board for its reliability standards development 

process. See NERC Board‘s February 20 Resolution on Incorporating Features of the 

WESM Proposal into the NERC Standads Development Pro~ess:’~ “the Board favors 

the approach recommended in the proposed W S M  model that prevents any single 

segment from blocking the approval o€ a standard.” 

- 

Nor is the NAESB single segment veto requirement one that is easy to change. 

To the contrary, it is hardwired into the organization absent an affirmative vote of at least 

75% of the NAESB board, including an affirmative vote of 40% from the directors 

representing each segment within each quadrant, which must be ratified by a 90% 

a f h a t i v e  vote of the general membership. See NAESB Certificate of Incorporation, 

Article V, $3 

The Commission could move this logjam forward by making clear its expectation 

that segment defmitions must reflect the full range of Views encompassed in this industry, 

“The NAESB certificate is avaiiable at hnp:/lwww.naesb.org/p~naesbcertpdf. 
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and that it will not countenance the sacrifice of its stated intention to create consensus 

organization reflecting the entipe electric industry to NAESB’s artificial single segment 

veto requirement. Such ,g.idance will give NAESB, its current voting membership (90% 

of whom would need to approve the change), and the electric industry, a clear signal tbat 

(1) if NAESB is to function as a single standard setting organization for wholesale 

business practices and communications protocols, it must promptly change its certificate; 

and (2) segments should be defined to ensure that all distinct views have a meaningful 

voice in decisionmaking, with any changes to the segment definitions subjected to a well- 

defined, fair and open process that also is broadly representative. If NAESB cannot 

acconimodate a broadly representative structure without the single segment veto, then a 

different organizational vehicle must be found for the business standard setting process. 

B. The Commission Should Make Clear that Single Entities Can 
Vote in Only One Segment 

The IOU Group Pleadkg does not definitively decide the issue of multiple 

segment representations for single entities (ie., vertically-integated utilities). However, 

it was a much discussed issue, which could benefit &om clear Commission guidance. 

The NAESB bylaws, Article 1, $ 1. IT, provides for any single entity to vote in 

multiple segments within a quadrant, so long as the entity meets the requirement of a 

given segment within a quadrant, joins the segment and quadrant, and pays the dues for 

each such segment: “A Voting Member may only be a member of multiple Quadrants 

and Segments if it has paid dues in each such Quadrant and As we 

understand it, multiple representation of individual entities is permitted in GISB. 

‘‘ Available at f t p : / / w w w . n e r c . c o ~ p ~ / s y s / a l l ~ ~ ~ d o c s ~ o ~ ~ o ~ ~ e s o l u t i o ~ - W E S ~ - Z O - O Z . ~ ~ .  

Is By-laws of NAESB available at h ~ : / / ~ , . n a e s b . o r ~ p ~ M ~ s b b y l a w s . p d  
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But the electric industry remains highly vertically integrated, resultmg in the 

prospect that the various segments will be primarily populated by representatives of 

different divisions of the same companies. For example, vertically-integrated utilities 

would be eligible (so long as they paid the dues for each segment) to participate in four 

out of the six segments that have been the focus of much of the discussion these past few 

months: Transmission, Generation, Load-Serving Entities, and Marketing. Similarly, 

most independent generators will likewise fit in both the Generation and Marketing 

segments.I6 And all industry participants have headquarters served at retail, and therefore 

may potentially attempt to squeeze into the End User ~egment.'~ 

Allowing indwidual entities to vote in multiple segments creates the real potential 

that the so-called consensus process will represent nothing more than the consensus of 

views of divisions of the largest utilities in this country. Nor is this a paranoid vision. It 

is revealing that among the few entities that have thus far sent NAESB letters of intent to 

join the wholesale electric quadrant, one large investor-owned utility has specified four 

segments in which it seeks voting membership: Transmission, Generation, Load-Serving 

Entities, and Marlceting." In our view, agreement to a standard by the various divisions 

of the largest vertically-integrated utilities hardly demonstrates that the standard in any 

way reflects a consensus of the entire e l e c ~ c  industry, as the December 19 Order 

properly sets as the Commission's goal. 

Subsegment proposals discussed in the industry process featured vertically-integrated uf3ity subse,pe& 16 

in three of the six segments. 

'' We understand that the end user segment of GISB is largely populated by electric utilities. 

Letter of Intent, dated 3/14/02, at 4-5, posted at http://~f.naesb.or~Mesb.htm 
See North American Energy Standards Board, Companies Intending Joining Quadrans and Sending 
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We ask the Commission to express its preference for a tnte industry consensus 

process where the large players could not drown out all other voices by simply populatmg 

most of the segments with divisions that ultimately must reflect the overall corporate 

objective of the single enterprise.’’ Thus, the Commission should limit the voting 

participation of any individual entity,” mcludmg vertically integrated utilities, to a singie 

segment of their choice (whose definition they satisfy). Such clear guidance shouid assist 

NAESB in makmg the necessary changes in its by-laws.2’ 

C. A Professional independent Staff is Critical to the Effedveness 
and CredibilitJi of the Consensus Process as a Voice for the 
i n d & r y  

NAESB has a skeletal, essentially administrative staff. All the real work is 

performed by indus‘cry “volunteers.” 

Reliance on volunteers invites hijack of the consensus process by the largest, most 

well-funded players, who have the resources to “voiunteer” and steer the process in their 

favor. The absence of an independent, professional st&thus cuts against an open, 

inclusive process where %source limited” players can have an effective voice. Instead, 

a purely “volunteer” process makes more likely a ‘‘might makes right’’ outcome. 

Given the complexity of the electric industry and the business standards needed to 

implement a standard market design, an unbiased, technically proficient professional staff 

is required to help develop standards, administer the process, and thereby ensure a huly 

19 whil . e industry participants have argued that divisions of the same enterprise do not necessarily a p e  
with each other, we’ve seen too many times evidence of the obvious fact that they all must answer to the 
same authority. 

” We do not seek to limit the participation of vertically-integrated utilities for purposes other fban voting. 

” Under Article V, 5 5 of NAESB’s Ceriificate of Incorporation, changes to its by-laws require an 
aEnnative vote of at least 75% of the NAESB board, including an af6rmative vote of at least 40% from 
directors representing each se-mnt within each quadrant. 
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open, inclusive, broadiy representatwe process. Whi le  we would prefer having such staff 

report to an independent board (as in the NERC structure), in the NAESB context such 

staff would report to the stakeholder Executive Committee. 

D. Pay to Play is not an Appropriate Means to Fund what is 
Kntended to be a Broadhi Representative Process 

As proposed in the IOU Group Pleading, WEQ should be funded by a fixed 

annual fee for each participant, wth entities participating in more than one segnent 

paying an additional fee for each segment in which they participate. The IOU Group 

Pleading suggests that some unspecified accommodation of entities that have &culty 

contributing the fixed annual payment is contemplated. 

A poll tax is no way to encourage the broad participation of all sectors of the 

industry that is needed to give this process legitimacy. Especially given the aheady 

heavy burden placed on small organizations that seek to participate, in terms of travel 

expense and stafftime, imposing a fixed annual fee (such as GISB’s $5000 fee) could 

well discourage participation by smaller players and consumer groups.22 If experience on 

the gas side is any ,pide, the likely result of the dues structure (as well as the other 

attributes of the NAESB/GISB process) is that only large well-funded entities will 

pa~ticipate.’~ 

Nor should we take comfort in the accommodation of the less well funded players 

hinted at in the IOU Group Pleading. As shown in NAESB’s March 8,2002 press 

GISB’s $5000 fee assumes only a tiny adminiswive and no professional staff. Inclusion of the 
professional staff needed to make the consensus process effective and less tilted, however, would likely 
cause the $5000 dues to rise, agpavatiug the dues structure probiem 

zi See Wholesale Gas Quadrant membershp iiSr, posted ai hnp:llwww.naesb.or~plpdfiwg~~ers.pdi, 
which includes no public gas system or consumer representative. 
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release:4 NAESB has approved until December 31,2003 “promotional dues” of $500 a 

year, available to no more than three organizations (selected throu@ an “open season”) 

representing residential end users in each of the retail gas and retail electric quadrants. 

Such a limited, and limited time, “promo” rate hardly ensures broad representation. 

If the Commission is serious about creating a truly inclusive, rather than 

exclusive, process, it should make clear its expectation that “tiered” funding levels should 

be established. 

V. JXRC NEEDS TO CAREFULLY PRESERVE ITS AUTHORITY 
TO FULLY REVIEW TEE RESULTS OFWHkTEVER 
““CONSENSUS” PROCESS IS ADOPTFB TO ENSURE 
CONSISTENCY WETH THE FPA AND THE STANDARD 
IVEARKET DESIGN 

In adopting literally hundreds of GISB standards, this Commission has been 

deferential to GISB, ruling that such deference IS consistent wth OMB Circular No. A- 

119, and the National Technology Transfer and Advancement Act of 1995 

(“hTT&AA”). 25 

Section 12 of the NTT&AA estabhshes governmental 
policy that federal agencies shall use technical standards 
that are developed or adopted by voluntary consensus 
standards bodies unless such use is “inconsistent with 
applicable law or othemse impractical.” Although . . . 
Senator Rockefeller, a sponsor of the bill, referred to 
governmental use of standards for procurement purposes, 
nothing in the -final language of the Act lirmts it 
applicability to procurement. Congressman Brown, a 
cosponsor or the Act, in fact, specifically refers to the use 
of standards for “procurement and regulatopy purposes.” 
In addition, § 12 of the NTT&AA was intended to codify 

’‘ The press release is available at hnp://www.~esb.orgipdf/030802pr.pdf. 

zI The Commission refers to the National Technology Transfer and Advancement Act of 1995 
(‘W”W), Pub L. No 104.113, $12(d), 110 Stat. 775 (1996), which codified an earlier version of 
OMB Circular No. 119-A. The menf ly  effective Circular and the Act are consistent. 
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OMB Circular A-1 19, which did not Iimit the policy of 
using private sector standards to procurement. 

Standards foy Business Practices of Iaterstate Natural Gas Pipelines, 77 F.E.R.C. 

7 61,061, at 61,227 (1996) (footnotes omitted). In suppordng this position, the 

Commission stressed the broadly representative consensus process (id.): 

Even if 5 12 of the NTT&AA does not strictly apply here, 
the Commission is warranted in giving significant weight to 
the consensus standards. Not only does the industry 
possess specialized knowledge of business and electronic 
communication practices, but, since the industry itself has 
to operate under &ese standards, the standards should 
implement practices that are favored by the broadest cross- 
section of industry members. 

At the same time, the C o d s s i o n  has recognized the dangers of relying on an 

industry process, especially where (as in the NAESB StTUcture), one segment can veto a 

needed standard 

The Commission is fully aware of the potential for 
private sector standards committees to inhibit competition, 
particularly if one interest can block the adoption of a 
necessary standard. GISB’s rules provide that at least two 
votes from each industry segment are needed to approve a 
standard. While such a rule is important to ensuring that 
any approved standard commands a consensus of the 
industry, the rule also can permit one industry segment 
voting as a block to defeat a needed standard. 

That is precisely why the Commission has not 
previously, and is not now, delegating to the industry the 
responsibility to develop the needed standards. The 
Commission took, and is still taking, an active role in 
identifymg the business areas needing standardization. The 
Commission provided the industry the opportunity to apply 
its expertise to craft solutions that command broad 
agreement throughout the industry, and has appropriately 
given these consensus solutions great weight. In those 
areas where additional consideration of modifications or 
enhancement of the standards may be warranted, the 
Commission has established a schedule for the industry to 
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consider refinements. And, the Commission stands ready 
to resolve issues if necessary. 

Standardsfor Business Practices OfInterstate Natural Gas Pipelines, [ 1996-2000 Regs. 

Preambles] F.E.R.C. Stats. gL Regs. 7 31,038, at 30,065-66 (1996) (footnotes omitted). 

Particularly in the current state of the electric industry, the Commission must be 

particularly cautious about deference to a consensus process that is likely to be heavily 

dominated by the most well-funded participants, who can use the process to undermine 

the pro-competitive purposes of the standard market design. To ensure that the business 

standards process does not subvert the WA's purposes, the Commission must ensure that 

the process is truly representative by taking the steps APPA, NRECA and TAPS have 

urged 

* providing for segment definitions that reflect distinctly 
the industry's diversity; 

D eliminating the single segment veto; 

e preventing domination by the largest players through 
multiple segment voting; 

calling for a professional stae and 

implementing a tiered dues structure. 

e 

e 

Further. the Commission should shield fiom stakeholder control the critical role 

performed by the independent NERC Board in developing and adopting standards needed 

to preserve reliability, as articulated above and in the NERC Comments filed today 

However, even if the Commission takes the steps urged above, it will remain 

difficult for smaller entities to be effectively heard in such a resource-intensive process. 



Thus, there remains a serious risk of capture -that the consensus process may not end up 

reflecting the MI range ofviewsZ6 

The Commission therefore needs to carefhlly preserve its authority and heed its 
I* 

responsibility to closely examine and review the results of the consensus business 

standards development process for consistency with the Act and the standard market 

design ultimately adopted by the Commission. 

26 This risk is especially high if the Commission does not provide the guidance requested by MPA, 
NRECA and TAPS. 
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CONGLUSIBN 

APPq NRECA and TAPS request the Commission to provide clear directives, 

consistent with comments set forth above, to facilitate prompt industry agreement to a 

truly fair and inclusive process for development of business practices and 

communications protocols needed to implement the Commission’s standard market 

American Pubkc Power Association 

By /si AllenMosher 
Allen Mosher 
Director, Policy Analysis 
American Public Power Association 
Third Fboi 
2301 M Street, N.W. 
Washingtoon, D.C. 20037 
Phone: 202-467-2944 

Email: amosher@APPAnet.orq 
Fax: 202-467-2992 

Transmission Access P o k y  StnCiy 
Group 

By ld Cynthia S. Boeorad 
Robert C. McDiarmid 
Cynthia S. Bogorad 
Spiegel & McDiarmid 
1350New York Ave., N.W., Suite 1100 
Washingtoon, D.C. 20005 
Phone: 202-679-4000 
F a :  202-393-2866 
EInaa: 
robert.mcdiarmid@spierrelmcd.com 
cvnthia.borrorad@spierrelmcd.com 

Respectfully Submitted, 

National Rural Eiectric Cooperative 
Association 

By is/ Wallace F. TilLman 
Wallace F. Tillman, Vice President, Energy 

Richad Meyer, Senior Regulatory Counsel 
David L. Mohre, Executive Director, 

Energy &. Environmental Division 
Barry R. Lawson, Manager, Power Dehvery 
National Rural Electric Cooperative 
Association 
4301 Wilson Boulevard 
Arlingtoon, VA 22203 
Phone: 703-907-5761 

Email: barry.lawson@eca.org 
dave.mohreL3meca.org 

Policy and General Counsel 

Fax: 703-907-5517 

March 15,2002 

mailto:robert.mcdiarmid@spierrelmcd.com
mailto:cvnthia.borrorad@spierrelmcd.com
mailto:barry.lawson@eca.org
http://dave.mohreL3meca.org




UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Eiectricity Market Design and Structure ) Docket No. RMOI-12-000 

COMMENTS OF 
THE NORE€ AiVlERICAN ELECTRIC RELMBJUTY COUNCIL 

ON TEIE FORMATION OF W 
STANDARDS DEVELOPMENT ORGANIZATION FOR THE 

WHOLESALE ELECTRIC LNDUSTRY 

The North American Electric Reliabikty Council W R C )  strongir supports the formation of an industy 

organimtion to develop business practice standards and related communications protocols for the 

wholesale electric industry, as requested by the Commission in its December 19,2001, order in this 

doclcet.' In a related development, NERC's Board of Trustees on Feb- 20,2002, made two 

important decisions: 

(1) NERC wiU continue to establish reliab@ standad for the operating and planning of the 

bull: electric systems of Noah America through its own i%r, open, baianced and inclusive 

standards development process; and 

(2) NERC is committed to closely coordinating its mdard-settjn:: activilies with those of the 

new business practices organization, in support of the Commission's goal of achieving 

reliable, well-functioning competitive wholesale electric markets. 

These comments desmibe the nature and scope of NERC's reliability standards and explain how 

NERC envisions coordina&c its standard-sett& activities with those of the new bushes practices 

organhtim 

' Since its formation in 1968, NERC bas been in smen ta l  in making theNorth American electric system the most 
reliable electric system in the world. NERC's membership is unique. As a not-for-profit corporation, NERC's 
members are the ten Regioual Reliability Councils whose members come from a! segments of the elecuic industry: 
investor-owned utilities; federal power agencies; rural electric cooperatives; state, municipal and provincial utilities; 
independent power producers; power marketers; and e n d u e  customers. These entities account for virtually all the 
elecmcity supplied and purchased in the United States, Canada, and a portion of Baja Caiifomia None, Mexico. 
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NERC is authorized to state that the following organizations and entities have a p e d  to support this 

filing: American Public Power Associatiq Arizona Public Service Corporation, National Association of 

State Uti& Consumer Advocates, National Rural Electric Cooperative Association, Southern 

Company Services, Inc., Transmission Access Policy Study Group, Western Area Power 

Aclminhation, and Wisconsin Electsic Power Company. 

Comments and questions with respect to these comments should be addressed to: 

David R. Nevius, Vice President 
David N. Cook, General Counsel 
North American Electdc Reliabi& Council 
11 6-390 Vilage Boulevard 
Princeton, New Jersey 08540-5731 
(609) 452-8060 

- 
I. Bacmound 

In its December 19 order, the Commission stated that it expected to issue a rule regarding a standard 

market design for the wholesale electric market in the near future and that standards governkg business 

practices and electtonic communications would be needed to implement the Commission’s market 

design principles. The Commission called on the electric industy to establish a singIe consensus, 

indiusby-wide standards organization to develop these business practice standards and communication 

protocols for the wholesale electric industry. The Commission also directed the industry to adopt a 

process to coordinate the development of wholesale electsic business practice standards and related 

communications protocols with other standards, such as xliability standards, that impact the integrated 

North American electric grid 

For several month prior to the December order, NERC had been working with other industry 

participants as well as representatives of the Gas hdu.s@y Standards Board on the issue of how best to 
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develop business practice standards and reliability standards to support the evolving electricity markets. 

Once the Commission issued the order, NERC and all i n d m  participants intensified thev efforts to 

pursue a COIIS~I!.SUS process that would both address the development of business practice standards 

and communications protocols, and ensure the coordination of that process with the development of 

NERC’s reliabw standards. The industry has made substantial progress toward meeting the 

Commission’s request, although work remains to be done. NERC is committed to continue to work 

with others in the mdusixy to complete the task of mating an orgmization to develop the business 

practice standards needed to implement the Commission’s market design policies. 

At its meeting on February 20,2002, NERC’s independent Board of Trustees adopted a.resolution that 

demonskates its complete and unambiguom commitment to mainamkg the reliabihty of the North 
American eleciric grid, including the development of reliability standards (Appendix A-I). The Board 

strongly believes that there is a paramount public interest m a reliable bulk power system in North 

America and concluded that an o q p h t i o n  encompassing both the United States and Canada should 

have as its principal mission maintainkg the reliabilay of that system. In light of NERC‘s technical 

expeaise, history, and governance by an independent board charged to represent the broad public 

interest, the Board affirmed that NFRC wiU be that or,caniZation. At the same time, the Board indicated 

it is &tied to developing reliab~ty standards that enable and encourage market solutions to the 

maximum extent possible. The Board also committed NERC to work with the industry to develop a 

joint firing in this dock& and to coordinate with those organizations responsible for developing any 

standards that impact the operation ofthe interconnected electric system throughout ~ o r t h  America 

- 

To further suppoa the concept of a fiiir, open, balanced and inclusive process for developing rehbw 

standards, the Board adopted a weighted-sector voting model for the approval of re-hbihty standards 

(Appendix A-2). This approach provides for balanced and inclusive participation m the standards 

development process, and ai the same time prevents any single segment from domiming h e  process or 

blocking the approval of a standad NERC is in the process of incorporating the new vobng model into 
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the NERC standards development process. NERC will also apply to the American National  standard^ 

Institute (ANSI) for accreditation of its standards development process. 

E. Proposed Process for Coordinating the Development of ReIiabiity Standards and 
Whoiesaie Eiectric Business Practice Standards 

NERC remajns committed to ensure that its revised process for deve1oping.and adopting reliability 

standards is closely coordinated with the new business standards organization. Anticipating that the 

Noah American Energy Standards Board (NAESB) will be the entity under wbich wholesale electric 

business practice standards a d  related communications protocols will be developed, NERC has 

already be,m workmg with NAESB to develop a memorandum of undmtandqg that will define how 

OUT respective standards developmmtprocesses 

process for achieving this coordkmioa 

be coorhted. This section outlines a proposed 

- 
A. Principles ,for Coordination 

NERC supports the following o v e m h g  principles for coordbting with the standards setting process 

of a wholesale electric business practice standards body: 

e Safkguarding the reliab@ and intern of the ink@& international bulk power system is of 

paramount importance. 

Clear mliabfity standards that are mandatory and enforceable for all industry participants are * 

nemssary for the reliable physical operation and phmng of the facilities that comprise the 

integated bulk power system. 

Business practice standards are also needed to ensm licpid and efficient wholesale electricity 

markets. 

Business practice standards are often integrally h k e d  to standards developed to ensure the 

reliability of integmed grids. 

Therefore, NERC believes that it and NAESB should work together to coordinate the 

development of reliability standards by NERC and wholesale electric business practice standards and 
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related communications protocols by NAESB. 

B. NERE: ReiiabiIity Standards 

NERC develops reliability standards through its standards development process (Appendix B). These 

standards consist of policies, principles, requkements, measures, and expected outcomes or 

performance to assure thc reliable physical operation and planning of integrated irammission grids. 

Reliability standards are based on the reliability and market interface principles adopted W y  

by the NERC independent Board on October 16,2001 (See Appendix C). 

Reliability standards establish technical or perfomce requirements thar can be measured, 0 

along with requirements for preparedness? 

Reliability standards are Written such that they: 

Achieve their reliability objective without causing undue rehctims or adverse impacts on 

competitive electricity markets, 

o Do not provide any entity the oppOmmity or means to impose disniminatoxy requiremen& 

upon users of the bulk eiednic system, 

n Neither mandate nor prohibit any specific market shuctme, and 

n Enable and encourage market soldons to the extent possible and appropriate. 

Where the intent is to rely primarily on market rnecha&m for implementation, reiiabii 

standards may also include '%ackstop" procedmes to assure the physical reliability of the 

system. Such procedures would be implemented when market m e c m  are not in place or 

will likely be mefidve to achieve the reliability objectives. 

The NERC Board acts to adopt reliability standards, which makes them mandatory. 

* 

- 
Such standards will include (1) technical standards related to the provision, maintenance, operation, or state OF 

electric systems, and will likely contain measures of physical parmeters and will often be technical in name; (2) 
performance standards related to the actions of entities providing for or impacting the reliability ofbull: electric 
systems, and will likely contain measures of the results of such actions, or the performance of such actions; and (3) 
preparedness standards related to the actions of entities to be prepared for conditions that are low in probability but 
high in risk and consequence. Such standards are critical to reiidoility and will likely contain measures of such 
preparations or the state of preparedness, but measurement of actual outcomes may occur infrequently or never. 
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C. NAESB Business Practice Standards and Reiated Communications Protocols Processes 

The proposed Wholesale Electric Quadrant 0) of NAESB wiU develop voluntary wholesale 

electric business practice standards and related communications protocols, which will conform to 

standard market design principles developed by the Commission and to reliability standards developed 

by NERC. NAESB will not develop reiiabilay standards or policies, phciples, re&ments, 

measures, and expected outcomes or performance for the reliable physical operation and planning of 

integrated trammission grids. It is expected that some of the business practice standards developed by 

NAFSB will, however, establish uniform mket rules and mechanimns for ixnplemenihg and achieving 

compiiance with NERC reiiabilty standards. 

D. Coordinating between the NERC and NaESB Processes: Eiements of a Memorandum of 
Undershrhq 

NERC believes that that thexe should be a formal coordination process between NERC iud the WEQ 

of NAESB, and that the terms of this coordination process should be formalized in a memorandum of 

understan& (MOW between the two org&om. The following are elements that should ,$vide the 

development of such ,an MOU: 

- 

e It should be the intent of both NERC and NAESB that d a b @  standards and wholesale 

electric business practice standards be harmonized and that each organization be able to move 

forward with its appropriate standards development activity while keeping the other fuUy 

informed as to its efforts. 

NERC and NAESB should coordinate closely their respective standards developmenr activities 

to achieve the maximum possible coordination and synergy between the reliability standards 

developed by NERC and the business practice standards and related communications protocols 

developed by NAESB. 

NERC will determine if any business practice standard developed by NAESB conflicts with any 

NERC reliabizity standards, and will work 6th NAESB to molve any such conflicts. 

e 
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E NERC will encourage the members of its committees and subcommidees to pdcipate actively 

in the NAESB standards development process on the development of those wholesale electric 

business practice standards and related communications protocols that help achieve reliability 

objectives though market meCbanisms. 

NAESB should encourage the members of its proposed Wholesale Electric Quadrant Executive 

Committee, subcommittees and.workng groups to participate actively in the NERC standards 

development process on the development of those NERC reliab~ty standards that impact 

wholesale electric markets. 

NERC and NAESB should agree on specific coordination protocols that address notifications, 

joint participatioq and conflict resohaion related to the development of their respective 

standards. 

E. Conclusion 

NERC commits to coIltinue to work with the Commission and with a l l  enaties involved in the electric 

industry to ensure that the re l iab i i  of the Noah American elechic grid is maintained. NERC also 

commits to develop its rehability standards such that they enable and encourage market solutions to the 

extent possible and appropriate. NERC and the parties listed in svpport of this fihg believe that the 

process outlined above provides a viable and supportable approach to fi&U these objectives. 

- 

North American Eledaic Reliabity Council 

David N. Cook 
General Counsel 
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Appendix A-1 

Resolution on ResponsibEfy for Reiiabilit.j Standards, adopted February 20,2002, by NERC 
Board of Trustees 

WHEREAS, safeDudmg the rebbiiity and integiy of the integrated, international bulk power system 
is of pamnount importance, and 

WHEREAS, there need to be clear rules for the reliable operation and planning of the facilities that 
comprise the integrated bulk power system (core xdiabilinr standards), that are mandatory and 
enforceable for all industry pahcipants, and 

WBEREAS, the NERC Board is c o d t t e d  to NERC developing reliabihty standards that enable and 
encourage market solutions to the maximum extent possible, and 

WHEREAS, NERC has successfully exercised responsibility for reliability of the interconnecte& 
intemational transmission grid for nearly 35 years, and 

WHEREAS, tbe Federal Energy Regulatory Commission, on December 19, issued an order announcing 
that it would develop standard market design prinCiPres and requested the industry to establish a single 
cornensus, indwiq-wide organization to develop wholesale electric business practice StandatdS and 
communication protocols to complemmt these principles, and 

WHEREAS, in its December 19 order, the Commission atso stated that the industry should adopt a 
process to coordinate between wholesale electric business practice standards and reliability standards, 

BE IT THEREFORE RESOLVED that NERC v@ through a fair, open, balanced, and inclusive 
process, continue to set, monk,  and enforce compliance with standards for the reliable operation and 
planning of interconnected elendc grids throughouf North kmerica, and 

BE IT FURTHER RESOLVED that NERC will work with other electric indushy orgmizations to 
create a workable process to coordinate NERC’s standards with the development of related standards, 
and 

- 

BE IT FURTHER RESOLVED that NERC will work with other electric indushy organizations on the 
development of a joint firing by Nmch 15 in response to the Commission’s December 19 order. 
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Appendix A-2 

Resolution on Incorporating Features of the WESM Proposat into the NERC Standards 
Deveioprnent Process, adopted February 20,2002, by NERC Board of Trustees 

WHEREAS, the Board finds the weighted-segment voting model m the WESM proposal is most 
appropriate for the approval of reliability standads, and 

WHEREAS, the Board favors the approach recommended in the proposed WESM model that 
prevents any mgle segment from blocking the approval of a standara and 

WHEREAS, the Board believes that it is critical to meeting its public interest respomiilities that the 
Board vote to adopt all standards for the reliable operation and planmg of intemmnected electric grids 
throughout Noah America, 

THEREFORE BE IT RESOLVED that the Board commends the Standing Committees Reprzsentation 
Task Force for their proposal on Wholesale Electric Standards Development, and 

BE IT FTJRTEER RESOLVED that the Board adopts the segments and weighted-segment voting 
model proposed by the Task Force and directs that this voting model be mcorpomted into the NERC 
standards development process as soon as possible, and 

- 

BE IT FTJItTHlX RESOLVED that the Board directs staff to make the necessary changes to the 
Organization Standards Process Man& and make application to ANSI for accreditation of this new 
NERC standards development process. 
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North American Eiecttic ReIiabiIitJl Council (NERC) 
” A  Day in the Life of a Refiabiiity Stanciard” 

The flowchart on the right depicts the. steps 
necessary for developing a NJ3RC reliabihty 
standard. It be,* with submitting a Standards 
Authorization Request ( S A R ) ,  progresses through 
standard drafting steps and weighted industry 
segment voting, and culminates with NERC Board 
adoption and implementatio~~ Along the’way, 
NERC posts the S A R  and draft standards on its 
public Internet website for public review and 
comment. 

Overview 
The process for developing and approving NERC 
nljabdq standards is generally based on the 
procedures of the American National Standards 
Institute (ANSI) and other s t a n c l a r d s - ~ u  
organizations in the United States and Canada. 
The NERC Standards Development Process has 

- 

. I  the following c- cs: 

Due process - Any person with a direct and 
material interest has a right to participate by: aj 
expressig an opinion and its basis, b) having that 
position considered, and cj app-dng if adversely 
affected. 

Ir.----- 

/-Revise -...I 
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Appenrlix €3 

Openness - Participation is open to all persons who are drectly and mterially affected by North 
American Mc elechic system markets and reliability. There shall be no undue funcial banias to 
participation. Participation shall not be conditional upon membership in NFiRC or any organization, and 
shall not be unreasonably restricted on the basis of technical quahfications 01 other such requirementS. 

Baianee - The NERC Standards Development Process shall have a balance of interests and shall not 
be dominated by any single interest category. The Process develops consensus, kxt on the need for the 
standard, then on the standard itself. The Process includes the following key elements: 
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= Nomination of a proposed standard, revision to a standard, or withdrawal of a standard uskg a 
Standard Authorization Reyest (SAR) .  - Public posting of the SAR to allow all patties to review and provide comments on the need for the 
proposed standard and the expected outcomes and impacts &om implemenhg the proposed 
stamlard. Notice of standards shall provide an opporhnity for participation by all directly and 
materially affected persons. A notice shaU be post& with the SAR,  r q e s h g  that interested 
individuals complete and submit a Stiindard j3nfb.q Team Self-nomination F m  

* Review of the public comments in response to the SAR and pubtic posting of the resolution of all 
posted comments 

* hiontizition of proposed Standards Actions, leading to the authorintion to develop, m o w ,  or 
wiikhw standards for which thm is a consensus-based need. 

* Assignment of appropriate technical experts to draft the new or revised standard. - Drafting of the standard 
* Public posting of the draft standard to allow all parties to review and provide comments. - Public postkg of the resolution of all posted C0mments:At this poi116 the need for the standard has 

been established and comments should focus on aspects of the draft standard its& 
* Trial use of the draft standard and associated measures. The need and extent of the tnal use shall be 

determined during the authorization process considering the recommendation of the NERC 
Compliance Director and public comments. The trial use may be indnstry-wide or may consist of one 
or more lesser-scale demonstrations. "he  trial use should be cost effective and practicd yet 
sufiicient to vaiidate the requirements, measures, measurement processes, and other elements of the 
standard. For some standards and their associated measures, a trial use may not be appropriate, 
such as those m e m a  that consist of administrative reports. 

Determination of consensus on the standard as meeting the intent of the S A R  and confirming its 
readiness for balloting. 

* Formal b a l l o ~ g  of the reliability standard for approval by the Standards Ballot Pool Usmg the NERC 
Weighted Segment Voting Model., 

* %-ballot to consider specific comments by thoa s u m  comments with negative votes. 

* Board adoption of the reliability standard. 

- Fihg for infomation with FERC and applicable Canadian Re-dtory Agencies - An appeals mechanism as appropriate for the impartial handhg of substantive and procedural 
complaints regarding action or inaction related to the standards process. 

- 
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Groups Involved in the NERC Standards Development Process 
NERC Board of Trustees - has o v d  responsibilay for assl.ing compliance with the integrity ofthe 
Standards Development Process. In fulfZmg this responsibfity the Board shall assure the public's 
interest is considered in develupiq rehbfity standards that are consistent with NERC's Reliability 
Principles and Market Interfacc Principles. 

Registered Baliot Body - The Registered Ballot Body is comprised of the corporations, entities, and 
individuals registered in NERC's nint Industry Segments. Each member of thc Registered Ballot Body 
is eligible to participate in the voting process for each Standards Action. 

Baliot Pool. Each Standards Action has its own Ballot Pool formed of interested members of the 
Re-oistered Ballot Body. The Standards Ballot Pool is comprised of those members of the Registered 
Ballot Body that respond to a pre-ballot survey for that particular Standard Action. The Ballot Pool is 
responsible for assessq the need for and technical merits of proposed Staudard Actions, and for 
asstning comments received in the process are provided due consideration. The Ballot Pool casts its 
votes electronically. 

Standards Authorization Committee - The Standards Authorization Committee (SAC), which 
reports to the NERC Board, consists of two members of each of tk Indushy Segments m the 
Registered Ballot Body. The SAC meets at re,g&rly scheduled intervals (either in person, or by other 
means) to monitor and coordinate the Standards Development Process. 

Requester - A Requester is any person (or&&tion, company, government agency, individual, etc.) 
who submits a Standard Authorization Request ( S A R )  to initiate a Standards Action. A Requester may 
be a NERC subcommittee, working group, or task force, or any person or entity that is directly and 
materialIy affected by an existkg r e M t y  standard or the need for a new standard. 

Standard Draftiwg Team - A team of technical experts, appointed by the SAC that drafts the 
tec?mical details of a standard. Each team needs to have the technical expertise required to dmft the 
standard to ensure the standard is objective, measurable, within the scope of the S& etc. When 
-0 assignments to the Dml%ng Team, the SAC shall consider all individuals who have completed a 
self-nomination fm which is posted at the same time as the S A R  Standard Drafting Teams develop 
responses to comments and participate in indusky forums to discuss differing viewpoints on posted draft 
standards. 

__ 
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Appenciix C 

PJERC ReEabiiity and Market Interface Principles 

ReIiabiity Principles 

NERC Organization Standards are based on Reliability Pnmples that dehe the foundation of reliabhty 
for North American bulk electric systems. Each Organization Standard shall enable or support one or 
more of the Reliabw Piinciples, thereby ensuring that each standard serves a purpose in support of 
reliability of the Noah American bulk electsic systems. Each Organization Standard shall ais0 be 
consistent with all of the kliability Principles, thereby enswing that no standard un- reliabhty 
bough an mintended consequence. 

ReIiabity Principle 1 - Interconnected bulk electric systems shall be planned and operated in a 
coordinakd manner to perform reliably under n m a l  and a b n o d  conditio= as dehed in the NERC 
Standards. 

Reliability Principle 2 - The hquency and voltage of interconnected bulk electric systems shau be 
controlled within dehed limits through the balancing of real and reactive power supply and demand 

Reliabiity Principle 3 - Information necessary for the planning and operation of 'interconnected bulk 
electric systems shaU be made available to those entities responsible for piarming and op&g the 
systems reliably.. 

&&ability Principle 4 - Plans for emergency operation and system restoration of interconnected bulk 
electric systems shall be developed, coordinated maintained and implemented. 

Reiiabiity Principle 5 - Facilities for cmunication, monitoring, and cone01 shall be provided, used, 
and maintained for the reliabw of interconnected bulk electsic system. 

Reiiability Principle 6 - Personnel responsible for planning and operaling interconnected bulk electric 
systems shall be trained, quahfied, and have the responsib&y and authority to implement actions. 

Reiiabity Principle 7 -The security of the interconnected bull< electric system shall be assessed, 
monitored, and mint&ed on a wide-area basis. 

I__ 
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Market Interface Principles 

Reco-u that bullc electric system reliabihty and electricity marlcets are inseparable andmutually 
interdependenc all NERC Organization Standards shazl be consistent with the Nhrket Interface 
Principles. Considemtion of tbe Nflcet Interface Principles is inbded to assure Or,-dnization 
Standards are written such that they achieve their rehbjJity objective d o u t  causing undue restrictiom 
or adverse impacts on Competitive electricity markets. 

Market Interface Principie 1 -The planning and operation ofbulli electric systems shall recognize 
that reliability is an essential requirement of a robust North American economy. 

Market Interface Principle 2 - An organizafion Standard shall not give any market participant an 
unfk  competitive advantage. 

Market Interface Principle 3 - An orgaulzation Standard shall neither mandate nor prohibit any 
specific market stsucture. 

Market hterface Principie 4 - An Organization Standard shall not preclude market solutionc, to 
achieving compliance with tbat standard. 

Market Interface Principie 5 - An Organization Standard shall not require the public disclosure of 
commerciauy sensitive information. All market participants shall have equal opportlmty to access 
c o d y  norrsensitive information that is required for compliance with reliability standards. 

- 





G&T Managers 
NRECA Board of Directors 

FROM: Glenn English, Chief Executive Officer 

A fm things I wanted to share with you... 

Overview. .. 
The Bush Administration budget proposal for FY03 was released this week and 
congressional hearings began. In spite of general bipartisan agreement that the defense 
budget is going to have to increase substantially, and that as a result the nation will be 
running a deficit, the actual process of establishing the appropriated levels for other 
programs is promising to be much more conterztious this year than last. There is serious 
bipartisan concern about the “in your face” stance that has been taken by OMB Director 
Mitchell Daniels about his disregard for the decision-making role of Congress in 
establishing program funding levels for the nation. The fact that thousands of extra 
dollars were spent to illustrate OMB’s views through the use of color photographs of 
congressional appropriations considered low priorities has enflamed the reception of the 
budget in the critical appropriation committees. For the non-defense programs, after the 
Administration’s increases for National Institutes of Health and a few other programs are 
taken into account, the budget proposes a $1 billion dollar raise for everything else. This 
fact, along with an optimistic set of economic assumptions which increases the tax 
revenue income, is setting the stage for what may be one of the more challen-@ng political 
situations in years on federal spending. 

The Administration’s $2.13 trillion spending plan for FY03 relies primarily on deficit 
spending of $80 bil1ion.to cover a $45 billion increase for the military and an additional 
$1 0.5 billion for national security, some of the shortfall is offset by domestic funding 
cuts. While there are small increases for most non-military agencies, the Administration 
leaves overall agriculture funding unchanged and cuts spending at the Justice 
Depamnent, Army Corps of Engineers and Environmental Protection Agency (EPA). 
Many cuts are aimed at “small category” programs that, when viewed individually, will 
not draw widespread attention or criticism. Some of these program cuts are harmful to 
consumer-owned utilities and the communities they serve. Here are highlights of the 



budget that directly Impact electric co-ops. We will be giving your more information 
about these issues as the budget and appropriations process continues through the various 
committees. 

Rural Utiiikies Service 

Under the White House budget proposal, Rural Utilities Service loans are listed for a cut 
from the $4.1 billion appropriated by Congress in the current budget. The Administration 
is asking for $2.47 billion, which is more than the White House proposed in W02. The 
breakdown of loan levels shows Municipal electric loans being reduced from $500 
million to $100 miHion and Treasury rate loan guarantees dropping from $750 million to 
$700 million. The Administration wants to cut FFB loan levels from $2.6 billion to $1.6 
billion, and leave hardship loan levels unchanged at $121 million. In addition, the White 
House is attaching a much higher subsidy level to the municipal loan program. Last year, 
when the level was $500 million for the municipal program, it required zero subsidies. In 
contrast, the subsidy just for the proposed $100 million level is $4 million in appropriated 
funds. Brin*&~g this program up to la& year’s level of $500 million will require an 
appropriation of $20 million. This will be a very difficult appropriations challenge given 
the tight domestic Administration budget for FY03. 

Power Marketinz Administration 

The Administration proposes to dramatically cut funding for the Power Marketing 
Administration’s Purchased Power and Wheeling Program (PP&W). The budget 
proposes to reduce WAPA’s use of revenues for PP&W from $186 million to $30 
million, SEPA’s from $34.5 million to $20 million and SWPA’s €rom $1.8 million to 
$300,000. The Office and Management and Budget, a longtime opponent of federal 
power, also recommends the elimination of PP&W at the end of FYO4. 

While energy prices are lower than the sky-high markets of last year, low reservoirs in 
many parts of the country make the PPgLW program an integral part of meeting 
customers’ energy needs. NRECA will be working with key members of the 
Appropriations Committees to remind them that PP&W costs are repaid every year and is 
no burden on the taxpayer. The White ,House proposes giving the Bonneville Power 
Administration @PA) an additional $700 million in borrowing authority for FY03, but 
that amount is substantially less than the $1.3 billion BPA had sought for transmissio-n 
upgrades. 

Department of Eneru 

The Department ofEnergy is listed for a 3.6 percent increase from 2002 to $19.8 billion, 
with increases mostly going to nuclear programs. The White House is proposing $2.1 
billion in tax credits for nuclear power plant decommissioning. Energy efficiency 
funding remains flat at $904.3 million. State energy efficiency programs increase by $41 
million or 14 percent in the Administration’s proposal. In addition, the budget proposes 
funds for energy efficiency and renewable energy programs Using an assumed $1.2 
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billion in royalty receipts derived if oil exploration in the Arctic National Wildlife 
Reserve is authorized, a h i ~ A y  charged political issue yet to be resolved by Congress. 
Energy Department science programs are listed to get $3 293  billion, an increase of $4.6 
million. The White House wants nuclear research funding to go up by 35 percent; 
renewable energy research to increase by 5 percent; and energy efficiency research to 
decrease by 9.3 percent. 

The Coal Research Initiative is listed for funding of $325 million, a decrease of 4 percent 
for the program components: 

The Clean Coal Power Initiative is listed for full funding at $150 million. 
Central Systems, including innovations for existing plants and advanced systems 
(pressurized fluidized bed combustion, integrated gasification combined cycle, 
and advanced turbines) are proposed for a 12 percent cut to $85 million. 
Sequestration will receive a 68 percent increase to $54 million. 
Fuels receive the largest, overall decrease in funds. The budget request for this 
program includes no funding for coal. 
Advanced Research would increase 13 percent to $31.6 million. 

* 
* 

Environmental Protection Agency 

EPA spending is listed at $7.6 billion, down $300 million. The Administration is again 
proposing to cut staff at the Office of Enforcement and Compliance, a plan rejected by 
Congress in the €9’02 appropriations. The White House wants to shift enwonmental 
enforcement to states, proposing a $15 million in state enforcement grants. The largest 
reductions in the budget proposal come from water quality programs, including funding 
for water infrastructure programs. Funding for EPA’s Science and Technology programs 
are to remain relatively flat at $670 million, $28 million less than FYO2, but $30 million 
more than the FY02 budget request. Clean Air science is to receive $174.6 million in 
2003, up from $170.2 million. Clean Water science is listed at $113.3 million in 2003, 
up from $1 10.3 million. 

Domestic Program Kighiights 

- 

Some domestic spending cuts in the Administration proposal hit directly at the quality of 
life in areas that electric cooperatives serve, and work to help grow and develop into 
thriving communities. An example is the proposal to eliminate two successful programs 
that help bridge the gaps in high technology resources available to rural and 
disadvantaged communities. Under the White House proposal, $15 million is eliminated 
for “Digital Divide” grants dismbuted by the National Telecommunications and 
Information Administration (NTIA). The Administration also wants to eliminate $32.5- 
million for Community Technology Centers grants, which boosts access to technology 
and the use of technology in education in rural areas and economically distressed 
communities. 



Efforts to oppose the funding cuts will difficult, because the Administration is already 
talking in terms that characterize potential calk to restore money for domestic spending 
as undermining homeland defense and a direct assault on anti-terrorism efforts. 

In the Senate ... 
Ironically some of the budget pressure may have eased after Majority Leader Thomas 
Daschle @-SD) stopped work on the tax cut stimulus package. Sen. Daschle shelved the 
bill for the time being and moved to consideration of the farm bill, because neither 
Republicans nor Democrats have 60 votes needed to break a filibuster to pass their 
competing versions. Sen. Daschle will likely bring up’the energy policy bill (S. 1766) 
next week, as he promised at the end of last year. But no debate or votes on the measure 
are expected before the President’s Day recess starts’Friday. S. 1766 will be pending 
business when the Senate returns on Feb. 25. Since the energy bill has been pulled out of 
the Senate Energy and Natural Resources Committee, all amendments to it will be 
handled on the floor. Given the public fascination with the Enron story, expect to see 
these concerns along with ANWR to dominate the Senate debate as NRECA goes to OUT 

annual meeting in Dallas. 

Senate Multi-emissions Bill Delayed for BipaPrisan Effort 

Seeking to build bipartisan support for a multi-emissions reduction bill (S. 556), Senate 
Environment and Public Works Committee Chairman James Jeffords (I-VT) is pushing 
back markup on the proposal until March. Sen. Jeffords pulled the biIl iTom the schedule 
for committee action next week after talks with committee members Sens. Robert Smith 
(R-hN) George Voinovich (R-OH) and Joseph Lieberman (D-CT). 
Along with setting standards of at least 75 percent reductions in coal-fired power plant 
emissions of sulfur dioxide (SOz) and niwogen oxides wO2), and 90 percent for mercury, 
S. 556 includes carbon dioxide (COz) for reductions. The Bush Administration and 
Senate Republicans oppose the bill, warning that it would be too costly to meet those 
standards and may cause some coal-fired power plants to shut down. 
In discussions with NRECA, Senate staffers say Sens. Jeffords, Lieberman, Smith and 
Voinovich have been instructed to try and draft bipartisan power plant multi-emission 
reduction legislation. A major point of difference is how to address the issue of CO2 
reductions. Sen. Jeffords hopes to move bipartisan legislation out of committee before 
the Easterlecess starts on March 25. The Bush Administration is also drafting a multi- 
emissions-reduction proposal. 

In the Home ... 
Amid all the congressional inquiries into the Enron debacle, House Energy and 
Commerce Committee Chairman Billy Tauzin (R-LA) has slowed efforts to move 
electricity legislation until there is more understanciing of what happened. Energy and 
Air Quality Subcommittee Chairman Joe Barton (R-TX) has been ,instructed not to 
proceed next week with marhp of H R  3406, the “Electric Supply and Transmission 
hct,” and instead hold hearings on whether Enron’s financial collapse had a damaging 
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effect on energy markets. Rep. Tauzin says he believes the Enron situation has proven 
the energy marketplace is strong and reacted well in the crisis, but acknowledges that 
public concerns must be addressed. 

House Leadership Planning Vote on Campai-p Einance Bill 

The House is scheduled to vote on a campais finance reform bill that only a few weeks 
ago seemed indefinitely stalled. But while House Speaker Dennis Hastert (R-L) is 
brin=$ng H.R. 2356 to the floor, he and other Republican leaders oppose the measure 
intended to ban unre,dated soft money contributions and restrict campaign advertising. 
But with congressional elections looming ahead this year, and the White House backing 
off from a.veto, the Republican leadership is scheduling action on a bill and trying to 
devise a floor strategy of amendments that could water down its provisions. It is 
expected to pass given the negative public reaction to the Em-on’s corporate use of 
me,g.lated soft money donations to non-campaign political activities. The legislation is 
expected to have no impact on political action committees like ACRE, which a e  strictly 
re,dated by laws that require complete and public disclosure. 

White %louse Discussing Greenhouse Gas Plan 

Discussions within the White House continue on the development of a US. climate 
change policy. The.discussions of late have focused on whether the US. will release .a 
plan before President Bush leaves for a visit to Asia next week. The Administration 
continues to debate how the US. can address pollutants and greenhouse gases in lieu of 
signing the Kyoio Protocol on controlling emissions. The US.  is drawing criticism from 
leaders in Asian countries for not endorsing the Kyoto treaty. White House officials say 
they want to develop an emissions reduction plan that will not harm the U.S. economy 
and promotes widespread international participation in emissions reductions. 

In the 2002 Economic Report of the President, the White House Council of Economic 
Advisers (CEA) expresses concern about the uncertainty surrounding the risk of c h a t e  
change and appropriate responses. The CEA suggests that U.S. environmental policy 
first consider ways to slow the rate of greenhouse emissions before actually trying to stop 
and reverse it. As an alternative to signing the 1997 Kyoto accord, the Administration is 
considering an “emissions intensity’’ plan that links target levels for greenhouse gases to 
economic measures like the Cross Domestic Product (GDP), with the reduction goals 
rising and falling with economic output. The Administration is weighmg the prospects 
for offering the “emissions intensity- program to other countries as way to resolve 
American concerns about the Kyoto Protocol’s exemptions and lower standards for 
developing and rebuilding countries like India, China and Russia. 

You can get the CEA report online at ~~~~~.u:hitehouse.~oviceajoubs, 

EPA Establishes UriiitJ~ Working Group To Address Eiectric .Utility Mercury Emissions 

The Environmental Protection Agency (EPA) has started a public advisory committee: 
the Utility MACT Working Group, process to develop the regulatory f;amework for 
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mercury regulations on electric utility power plants. EPA is required by law to develop 
mercury regulations for power plants by 2003. 

The purpose of the group is to provide recommendations to E?A on the appropriate level 
of control that it should implement. Seminole Electric Co-op (FL) is participating on the 
commit& as the official cooperative representative. NRECA has been participating in 
an unofficial capacity as well as througb the Utility Air Regulatory Group, another 
official representative. On Feb. 5 ,  the Utility MACT Working Group held another in a 
series of meetings to address the setting .of Maximum Achievable Control Technology 
(MACT) standards for mercury emissions fiorn coal- and oil-tired power plants. 

Several significant issues are currently before the group. These include the adequacy of 
the data being used to set the standards and whether (and to what extent) individual 
MACT standards should be set for different types of boilers, coals, etc. - referred to as 
subcategorization. Tracking the efforts ofthis working group is extremely important to 
electric cooperatives because the application of new mercury standards to existing power 
plants could be incredibly costly. For more information on mercury reductions from 
electric utilities, please contact Bill Wemhoff at (703) 907-5824. 

NRECA Comments Filed at FERC on Generation interconnection and Market-Based 
Rate authorizations 

Joint NRECA-APFA Generation Interconnection Comments: NRECA and APPA jointly 
filed comments at FERC on standardized procedures for connecting generators to 
transmission lines. The comments generally support the Commission’s efforts to 
standardize procedures, but caution the Commission against (1) unfairly apportioning 
interconnection costs to load and (2) adopting any interconnection policies that would 
undermine the rights of NRECA and A??A members to network senice. The comments 
represent the culmination of several weeks of meetings at the FERC among co-op, public 
power, IOU and generators interests, and repeated telephone conferences with the 
Transmission Task Force. 

__ 

Reply Comments on Market-Based Rate Authorizations: NRECA filed reply comments 
on the Commission’s proposal to condition market-based rate authorizations on the 
inclusion of a condition that would allow the Commission to order. refunds when rates are 
excessive due to market power abuse. Consistent with the NRECA maxim of 
“Consumer’s First!,” NRECA’s comments explain that ‘WRECA supports the 
Commission’s effort to provide for refunds when consumers have been overcharged as a 
result of market power abuse.” At the same time, NRECA’s comments clariiy that (1) 
nothing in the comments is intended to suggest that NRECA does not support market- 
based pricing for wholesale rates of electricity in truly competitive markets, and that (2) 
the Cornmission should seek to avoid exposing sellers to “open-ended refund exposure.” 

Copies of the m o  sets of comments are attached. Please contact NRECA Senior 
Regulatory Counsel Rich Meyer at 703-907-581 1 (rich.meverciinreca.orq) if you have 
any questions. 



“ X . 4  Legislafive Conference in May 

The NRECA Legislative Conference be,+ Sunday, May 5 ,  at the Hyatt Regency Hotel 
on Capitol Hill and adjourns at noon on Wednesday, May 8. This year we will again 
conduct several worlcshops on Sunday, May 5. To keep the conference worltshops timely 
and relevant, we are still developing the outlines for discussion topics. Please mark the 
dates on your calendar. More information on fhe conference will be mailed at a later 
date. 

Enciosures: (1) NRECA comments to FERC on generation interconnection and market- 
based rate authorizations. 

(*) Enclosures and attachments always accompany all hardcopy versions of “A Few 
Things . . .”. Electronic deliveries may not contain attachments for technical reasons. 





UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMTSSION 

Investigation ofTerms and Conditions of 1 
Pubiic Vtiiity Market-Eased Rate 1 
Authorizations ) 

Docket No. EL01-118-000 

MOTION TO INTERVENE AND 
REPLY COMMENTS OF THE 

NATIONAL RURAL ELECTRIC COOPERpkTIVE ASSOCIATION 

Pursuant to the Federal Energy Regulatory Commission’s (“Commission”) “Order 

Establishing Refund Effective Date and Proposing to Revise Market-Based Rate Tanffs and 

Authorizations,” issued in the above-noted docket on November 20, 2001 (‘Wovember 20 

Order”), and the Commission’s November 30, 2001 Notice of Extension of Time in the same 

docket, the National Rural Electric Cooperative Association (“NRECA”) moves to intervene in 

this proceeding and submits the following reply comments. __ 
NRECA is guided by the maxim, “Consumers First!” Thus NRECA supports the 

Commission’s effort to provide for refunds when consumers have been overcharged as a result of 

market power abuse. Nothing in these reply comments, however, is intended to suggest that 

NRECA does not support market-based pricing for wholesale sales of electricity in truly 

competitive markets. The Commission is not obligated to authorize market-based rates. The 

Commission may nevertheless choose to authorize market-based rates in truly competitive 

markets. Unfortunately, since 1998, the Commission has been starkly and repeatedly reminded 

that wholesale electricity markets are not yet always truly competitive. Thus it is reasonable for 

the Commission to condition market-based rates so that, during those instances when markets are 

not bxly competitive, consumers remain protected from market power abuse. At the same time, 

however, the Commission should seek to avoid exposing sellers to open-ended refund exposure. 

To accomplish this, the Commission - as part of its market monitoring function - could 



periodicdly enter a finding (e.g., every six months) that wholesale markets were in fact 

competitive during a prior period. thereby terminating refund exposure for such prior period. 

EXECUTEVE SUIVXMARY 

e NRECA supports the refund condition the Commission proposes in the November 

20 Order because it is necessary to ensure that market-based rate tariffs and 

authorizations on file are just and reasonable, and because it protects customers in 

the event that public utilities with market-based rates abuse their market power by 

chars,Oing supra-competitive prices. 

E In proposing the refund condition, the Commission has acted consistently with its 

obligation under the Federal Power Act (“PA”) to ensure that all rates - 

including market-based rates - are just and reasonable. 

The Commission has the legal authority to include its proposed refund condition 

as part of its grant of market-based authority. 

The existence of competitive markets is required for the Commission to ensure 

that market-based rates are just and reasonable. If, in the absence of such 

competitive markets, prices in excess of just and reasonable rates are charged, 

then the Commission has not only the authority, but the obligation, to act to 

8 

e 

ensure the refund of overcharges to the consumer. Such action does not constitute 

retroactive ratemaking and does not violate the filed rate doctrine. 

I. SERVICE AND CCXWWUNICATIONS 

Service in these proceedings should be made upon and communications directed to the 

following persons: 
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Wallace F. Tillman, General Counsel 
Richard Meyer, Senior Reaplatory Counsel 
National Rural Electric Cooperative Association 
4301 Wilson Boulevard 
Arlington, VA 22203 
(703) 907-5811 
(703) 907-5517 (fax) 
e-mail address: richard.meyer@Keca.org 

Susan N. Kelly 
Phyllis G. Kimmel 
Miller, Balls & O’Neil, P.C. 
1140 19% Street, N.W. 
Suite 700 
Washington, DC 20036 
(202) 296-2960 
(202) 296-0166 (fax) 
e-mail address: skelly@mbolaw.com 

11. MOTION TO INTERVENE 

NRECA is a not-for-profit national service organization representing 930 not-for-profit; 

consumer-owned rural, electric cooperatives located in 46 states. NRECA’s membership 

includes both transmission-owning and transmission-dependent utilities. While NREKA 

members do generate their own power and make sales of power to third parties in wholesale 

markets, electsic cooperatives on the whole are net buyers of power, purchasing almost 50 

percent of their requirements from other wholesale suppliers. 

These proceedings concerns the November 20 Order, in which the Commission instituted 

a proceeding under section 206 of the Federal Power Act “to investigate the justness and 

reasonableness of the terms and conditions of market-based rate tariffs and authorkations of 

pubiic utilities.” The Commission proposes to impose a tariff 

condition on all public utility sellers with market-based rate authority . . . [which] will ensure 

that rates collected pursuant to market-based rate tariffs and authorizations are just and 

reasonable and that customers have full refund protection against anticompetitive behavior or 

November 20 Order at 1. 
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abuse of market power.” November 20 Order at 3. 

Some NRECA members are “pubhc utilities” holding market-based rate authority and 

thus could be directly affected by the Commission’s November 20 Order. Market conditions 

sometimes allow those members to sell power in excess of their costs; market conditions at other 

times preclude those members from selling in excess of their costs (or even recovering their 

costs). In any event, many more purchase power &om third-party suppliers holding market- 

based rate authority. But most important, NRECA members - whether in their capacity as 

buyers or as sellers - have a Vital interest in seeing that the price of power in markets in which 

they participate is not impacted by the exercise of market power. NRECA’s members passed 

Resolution No. 00-G-3 at their March 2000 Annual Meeting held in Orlando, Florida 

(subsequently reaffirmed at NRECA’s March 2001 Annual Meeting) calling on “the FERC, FTC 

and the Securities and Exchange Commission to develop rules that protect consumers with 

regard to the volatile pricing of electricity[,] preventing manipulation of market prices.” ~ 

NRECA’s members will be substantially affected by the outcome of this proceeding; 

NRECA, therefore, has an interest in the above-captioned proceeding that cannot be represented 

by any other party. NRECA’s intervention in the above-captioned proceeding is in the public 

interest and should be granted. NRECA submitted initial comments in this doclcet on January 7, 

2002. It is moving to intervene now merely to make clear its party status. 

m. REPLY COMMENTS 

A. The Commission’s Proposed Refund Condition Is Consistent with the 
Commission’s Qbiigation Under the Federal Power Act to Ensure that Rates 
Are Just and Reasonabie. 

The Commission’s action in the November 20 Order is consistent with the purpose of 

FPA sections 205 and 206. The primary purpose of FPA sections 205 and 206, which were 
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drafted in response to widespread abuses of market power in unregulated wholesale electric 

markets that were beyond the regulatory reach of the states, is to protect consumers kom 

excessive rates and charges. Municipal Lighf Boards of Reading and Wakejield, Mass. v. FPC, 

450 F.2d 1341, 1348 @.C. Cir. 1971), cert. denied, 405 US. 989 (1972). In those instances 

where utilities have and choose to abuse market power, the Commission’s proposal will provide 

consumers the protection that has been missing to date under the existing market-based rate 

regime. 

It is “black letter” reaplatory law that a utility’s rates are just and reasonable under the 

PA, and therefore lawful, when they fall within a “zone of reasonableness” wthin which the 

rates are high enough to be compensatory to the utility but not excessive for the consumer. Czv 

of Chicago v. FPC, 458 F.2d 731, 750-51 (D.C. Cir. 1971), ce7T. denied, 405 US. 1074 (1972). 

See also Permian Basin Area Rate Cases, 390 U.S. 747, 797 (1968); FPC v. Hope Natural Gas 

Co., 320 US. 591,602-03 (1944). Although the FPA does not prescribe any particular method 
- 

for establishing rates, the customary basis for determining the zone of reasonableness has long 

been cost-of-service reguiation. “Because the relevant costs, including the cost of capital, often 

offer the principal points of reference for whether the resulting rate is ‘less than compensatory’ 

or ‘excessive,’ the most usefu! and reliable starting point for rate regulation is an inquiry into 

costs.” Farmers Union Central Exchange, Inc. I J .  FERC, 734 F.2d 1486, 1502 0 . C .  Cir. 1984), 

ceri. denied, 469 U.S. 1034 (1984). Thus, “[d]epartures &om cost-based rates must be made, if 

at all, only when the non-cost factors are clearly identified and the substitute or supplemental 

ratemaking methods ensure that the resulting rate levels are justified by those factors.” Id. at 

1530. 

Consistent with the above principles, it has been a well-estabiished rule under both the 

FF’A and the analogous provisions of sections 4 and 5 of the Natural Gas Act (“NGA”), 15 
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U.S.C. $$  717c & 717d, that a negotiated rate-a rate that buyer and seller are willing to 

accept-is not exempt from the statutory requirement that it be just and reasonable. The courts 

have recopized that “when there is a competitive market the E R C  may rely upon market-based 

prices in lieu of cost-of-service regulation to assure a ‘just and reasonable’ result.” 

Elizabethtown Gas Co. 11. FERC, 10 F.3d 866,870 (D.C. Cir. 1993). See, also Louisiana Energy 

&Power Authority v. FERC, 141 F.3d 364,365 (D.C. Cir. 1998) (“Where there is a competitive 

market, the Federal Energy Regulatory Commission (FERC) may rely on market-based rates in 

lieu of cost-of-service regulation to ensure that rates satisfy this requirement.”). 

Similarly, courts have recognized that the Commission may appropriately rely upon the 

prices emerging from a iully competitive market as reasonable proxies for the results that would 

follow fiom applying its historical policy of basing rates upon the cost of providing service plus 

a’fair return on investing capital. The Disbkt of Columbia Circuit explained the underlying 

economic rationale in Tejus Power Coy .  v. FERC, 908 F.2d 998,1004 @.C. Cir. ,1990): 
~ 

In a competitive market, where neither buyer nor seller has 
significant market power, it is rational to assume that the terms of 
their voluntary exchange are reasonable and specifically to infer 
that price is close to marginal cost, such that the seller makes only 
a normal return on its investment. 

In the context of a proceeding under the NGA, the D.C. Circuit subsequently explained that in a 

competitive market there is reasonable assurance that the regulated utility “will not be able to 

raise its prices above the competitive level without losing substantial business to rival sellers. . 

Such market discipline provides strong reason to believe that [the regulated utility] will be able 

to charge only a price that is ‘just and reasonable’ within the meaning of 4 of the NGA.” 

Elizabethtown Gas Co., 10 F.3d at 871. 

Thus, although the Commission has granted companies the authority to charge market- 

based rates, the Commission in so doing has not abdicated its continuing responsibility to ensure 
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that these rates are consistent with the FPA, i.e., that they are just and reasonable. Indeed, 

market-based rates are premised on the existence of a t idy  competitive market that imposes pnce 

discipline on sellers and protects the interests of consumers. Allowing sellers to charge whatever 

price they desire when a market is not competitive would amount to an administrative repeal of a 

key component of the Federal Power Act - the requirement of section 205 that a public utility 

may lawfidly charge only a price that is just and reasonable. 

E. The Commission’s Proposed Refund Condition Is Consistent with Its 
Authority to Condition Market-Based Rates. 

The Commission has the authority to grant market-based rates, and the Commission has 

the corresponding authority to condition market-based rates. The Commission’s implementation 

of market-based rates within the structure of sections 205 and 206 of the FPA is simply a grant of 

authority to jurisdictional public utilities to change their rates without the full panoply of filings 

required by section 205 and without prior Commission review. When a public utility changes its 
~ 

rates and charges, the Commission issues a public notice and gives persons potentially affected 

by the rate filing an opportunity to file protests and requests for hearing.’ The Commission then 

determines whether the proposed rate is acceptable for filing. If a hearing as to the justness and 

reasonableness of the rate is required, the Commission institutes such a hearing under section 

206. 

When a public utility applies for market-based rate authority, once it has adequately 

demonstrated the requisite lack of market power: the Commission normally issues an order 

accepting the applicant’s tendered market-based sales tariff for filing without suspension or 

Section 205(d) prohibits a public utility from chan,~g its rates and charges without advance 
notice to the Commission and the public. 16 U.S.C. 5 824d(d). 

In dismissing petitions for review of Order No. 2000, the D.C. Circuit confirmed “the current 
state of the law: the Commission approves market-based rats only if the seller and its afsiates 

1 
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hearing. -41 the same time, the Commission also waives many of the filing requirements of 

section 2 0 5 ( ~ ) ~  and the Commission’s implementing ~egulations.~ Specifically, the Commission 

routinely grants the applicant waiver from compliance with the provisions of subparts B and C of 

Part 35 of the Commission’s regulations, 18 C.F.R., Part 35, subparts B-C, dealing respectively 

with the required content of an initial rate schedule and the required contents of any filing for 

change in rate schedule.’ The Commission has thus waived the requirement that rate changes be 

filed at least 60 days before they become effective. 

These waivers of the filing requirements of section 205 and the Commission’s regulations 

are predicated on the assumption that the existence of a competitive market renders such filmgs 

unnecessary. Thus, there is no need to require the seller to specify a sales price if effective 

either do not have or have adequately mitigated market power.” Public Utiliq Disrrict No. I of 
Snohornish Counp, Washington v. FERC, No. 00-1114, slip op. at 14 (D.C. Cir. Dec. 11,2001). 

To effectuate the requirement of section 205(a) that rates and charges “shall be just and 
reasonable,” section 205(c) requires a public utility to file with the Commission schedules 
showing all rates and charges subject to Commission jurisdiction, together with the 
classifications, practices and regulations affecting the filed rates and charges. 

The Commission has implemented section 205(c) by adopting a regulation, 18 U.S.C. Q 35.12, 
requiring the filer to explain the basis for the rate 01 charge proposed in its initial rate filiig and 
how the proposed rate or charge was derived.’ The filing public utility is also required to submit a 
s v  statement of all cost computations involved in arriving at the derivation of the level of 
the rate in sufficient detail as to justify the rates. 

Unlike traditional public utilities that own generation or transmission facilities, “power marketer” 
public utilities, which own neither generation nor transmission facilities, are not required to Iiie 
any service agreements for either short- or long-term sales, but only quarterly transaction reports. 
In Southern Company Sem’ces, Inc., 87 E R C  7 61,214, at p. 61,847 (1999), reh’gpending, the 
Commission announced a change in generic policy that would require power marketers to submit 
service agreements for long-term transactions like traditional public utilities; but this requirement 
was to be implemented only upon the Commission’s issuance of an order on rehearing in that 
case, which has not occurred. More recently, the Commission has proposed to change th, current 
filing requirements to eliminate ai1 filing of service agreements for market-based sales of 
electricity and all quarterly transactions reports; instead, sellers would post on their web sites and 
file electronically with the Commission indexes of customers that contain a s m  of 
coxitractual terms and conditions in its service agreements and transaction information for its 
market-based. sales during the most recent calendar quarter. See Revised’Public Utility Filing 
Requirements, 66 Fed. Reg. 40,929 (2001) (to be codified at 1s C.F.R. pts. 2, 35 & 37) (proposed 
July 26,2001). 

3 
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competition in the markets in which it operates will assure that the price will be within the zone 

of reasonableness. There is no need to require the seller to file the detailed cost information 

required under the Commission’s regulations if the competitive market affords an alternative and 

satisfactory method of keeping price in an appropriate relationship to cost. Since the 

fundamental underlying premise for market-based rates is the existence of a market in which 

competition restrains prices to just and reasonable levels, it is completely consistent with a grant 

of market-based rate authority to condition it as the Commission proposes: to attach a 

prospective refund condition if rates charged under that rate schedule are the product of the 

exercise of market power. 

C. Rebuttal of Specific Arguments. 

1. The Commission’s Proposed Refund Condition Is Consistent with the 
Filed Rate Doctrine and Does Not Constitute Retroactive Ratemaking. 

Several parties characterize the Commission’s action as akin to “making efforts to expand 

that authority [pursuant to section 2061 to allow it to order retroactive refunds for market-based 

sales.’’ E.g., Comments of Mirant Americas, Inc. and Mirant Americas Energy Marketing, L.P. 

(“Mirant”) (Jan. 7 .  2002), at 4; see also Comments of Duke Energy Entities (“Duke”) on the 

Commission’s November 20, 2001 Order Establishing Refund Effective Date, and Proposing To 

Impose Conditions on Market-based Rate Tariffs and Authorizations (Jan. 7, 2002) (“If a 

supplier is granted the ability to charge market-based rates, that is the filed rate under the Federal 

Power Act. As such, under the Federal Power Act, there are limits on the Commission’s ability 

to change the filed rate and limits on the Commission’s ability to order retroactive refunds of the 

filed rate”), at 7 .  These characterizations are inapposite. The Commission is not here ordering 

retroactive refunds for sales already made pursuant to outstanding market-based rate authority, it 

is attaching a prospective refund condition. 

9 



Duke, M i t  and others making this claim misunderstand the Commission’s FPA 

authority. Such an intepretation of the filed rate doctrine would utterly demolish the permanent 

“bond of protection” for consumers that Congress intended to be available to consumers at all 

times and in all circumstances. See Atlantic Rejning Co. v. Public Sen. Comm ’n, 360 US. 378, 

388 (1959). The essential elements of this protection include the requirement that: (1) rates and 

charges established by a regulated utility for a new service meet the Comission’s ‘Sust and 

reasonable” standards and (2) any changes which the utility subsequently makes in those rates 

and charges be subjected to a process in which the utility bears the burden of establishing the 

justness and reasonableness of the changes, and consumers are fully protected through the 

availability of refunds. 

In granting a supplier the ability to charge market-based rates, the Commission in no way 

has abdicated its statutory obligation under the FPA to ensure that these market-based rates are 

just and reasonable. As the New England Conference of Public Utilities Commissioners, 

Vermont Department of Public Service and the Michigan Public Service Commission (jointly 

“State Commissions”) correctly explain in their comments, “[m]arket-b3sed rates are not 

deregulated rates and it is an affirmative obligation of the Commission to ensure that conditions 

justif jmg reliance on market forces to constrain rates within a zone of reasonable are and remain 

in place.” Comments of the New England Conference of Public Utilities Commissioners, 

Vermont Department of Public Service and the Michigan Public Service Commission (Jan. 7, 

2002), at 2 (citations omitted). Further, these State Commissions are absolutely correct in their 

assessment that “[t]ariffs that permit utilities to pass supracompetitive prices through to 

ratepayers are not less unreasonable than fuel adjustment charges that reflect imprudently 

incurred costs. If such charges are not already implicitly inconsistent with filed market based 

rate tariffs, the Commission is well within its power to modify those tariffs.” Td. at 3.  See also 

- 
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Public Sewice Co. of New Hampshire, 6 FERC 7 61.299 (1979); Cries and Villages of Albany 

and Hanover, Rl., 61 FERC 7 61,037, at p. 61,186 (1992). 

, 

There is well-established legal precedent that the Commission may order refunds for rates 

charged in violation of or in excess of the filed rate. See, eg., Louzsiann Pub. Sen.. Comnz ‘n 1’. 

FERC, 174 F.3d 218,224 8L n.6 (D.C. Cir. 1999) (“‘The Commission’s authority to order refunds 

of amounts improperly collected in violation of the filed rates derives from FPA 5 309” 116 

U.S.C. 5 SZSh]); Towns of Concord 1’. FERC, 955 F.2d 67, 73 (D.C. CU. 1992). Once the 

Commission departs from a system of cost-based ratemaking premised upon the utility’s filing a 

fixed rate pursuant to section 205(c), the “filed rate” ceases to be a simple number. With market- 

based rates, the filed rate is not a fixed number or a mathematical formula, but an economic 

concept adopted by the Commission: a rate to be set by competitive market forces. A “market- 

based rate” is lawful under the FPA only when competitive market forces keep rates within the 

“zone of reasonableness” permitted by the statute. The Commission’s proposed refund condition 

would enable the Commission to ensure that if market power is exercised and supra-competitive 

rates charged, these overcharges are properly r e h d e d  to customers. 

- 

Accordingly, the comments made by various parties that the Commission lacks the 

authonty to require refunds for a period of greater than 15 months miss  the mark entirely. See, 

e.g., Comments of the Independent Energy Producers Association (Jan. 7, 2002) (“an open- 

ended and perpetual ref‘und liability is not consistent with Section 206‘7, at 2; Initial Comments 

of Entergy Services, Inc. (Jan. 4, 2002) (“the proposal would constitute an end-run around the 

P A ,  which requires that refunds are allowed only upon 60 days notice and may continue only 

for a fifteen-month period” and “&ere would effectively be no limit on retroactive refimds from 

sales made pursuant to market-based rate authority”), at 8. 
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Where a refund condition is made part of the filed rate, as the Commission is now 

proposing to do here, and the Commission finds that sellers have imposed charges violating or 

departing from the filed rate, the Commission has not only the right but the duty to consider all 

the equitable factors relating to the fairness of ordering refunds. See Koch Gateway Pzpelzne Co. 

v. FERC, 136 F.3d 810 @.C. Cir. 1998); Towns of Concord, 955 F.2d at 73 (“The Federal Power 

Act does not explicitly deprive the Commission of remedial discretion with respect to refunds; in 

fact the Act quite clearly confers it.”). Although the Commission has discretion to determine 

whether refunds are necessary, see, e.g., Towns of Concord, 955 F.2d at 76, the “sound basic 

rule” consistent with agency authority and considerations of equity is ‘full refund under an 

invalid order.”’ Consumer Federation ofAmenca v. FPC, 515 F.2d 347, 359 (D.C. Cir. 1975), 

ceut. denied, 423 US.  906 (1975). “The rationale for prompt ordering of refunds is clear: ‘to 

afford consumers a complete, permanent and effective bond of protection from excessive rates 

and charges.”’ Interstate Natural Gas Ass’n v. FERC, 756 F.2d 166, 171 (quotug Atlantic - 
Rejining Co v. Public Sen. Comm’n, 360 U.S. 378, 388 (1959)). 

2. The Commission Has the Authority to Take Generic Action Under 
Section 206. 

Contrary to the ar,pnent made by several parties, see, e .g ,  Request of the Edison 

Electric Institute and the Alliance of Energy Suppliers for Rehearing and Initial Comments on 

Order Establishing Refund Effective Date and Proposing to Revise Market-based Rate Tanffs 

and Authorizations (Dec. 20, 2001) (“EEI Comments”), at 17,22-26, courts have held that the 

Commission does have the authority to make generic hdings under either section 206 of the 

P A  or section 5 of the NGA that existing rates are unjust and unreasonable. In Amencan Public 

Gas Rrs ’n Y. FPC, 567 F.2d 1016,1064-67 (D.C. Cir. 1977), the Court held that the Commission 

could exercise its authority under NGA section 5(a) throu& rulemaking as well as adjudication; 

see also Wisconsin Gas Co. v, FERC, 770 F.2d 1144, 1153 (D.C. Cir. 1985) (articulating the 



Amencan Public Gas holding). Additionally, m the natural gas certificate context, courts have 

also held that %e Commission may satisfy its 7 obligarions by making generic findings of 

public convenience and necessity.” Unired Distribution Companies, 88 F.3d ai 1139. 

Recently, in upholding Order No. S88, the D.C. Circuit rejected the ar,gmeni that 

sections 205 and 206 of the FPA “do not give the Commission the authority to order open access 

as a generic remedy.” Transmission Access Policy Study Group, et al. IJ. FERC, 225 F.3d 667, 

685 @.C. Cir. 2000), ced. granted, 69 U.S.L.W. 3574 (Feb. 26, 2001). Instead the Court 

accepted the Commission’s reliance “upon general findings of systemic monopoly conditions 

and the resulting potential for anti-competitive behavior, rather than evidence of monopoly and 

undue discrimination on the part of indwidual utilities” as “sufficient to substantiate its decision 

to impose the open access requirement.” Transmission Access Policy Study Group, 225 F.3d at 

688, citzn; Wzsconszn Gas, 770 F.2d at 1166. The Court followed the rationale of Wisconsin Gas 

in concluding that the Commission “satisfied the requirements for invoking its authority under 

FPA $ 206(a).” Id. 

- 

3. The Commission’s Action Is Consistent Wiffi the Legislative Kiitory 
of Section 206. 

Arguments that the Commission’s application of FPA section 206 (b) is contrary to the 

intent of Congress are wide of the mark. E.g., EEI Comments (“The Commission’s action in this 

proceeding obviously goes far beyond what the ftamers of the RFA [Regulatory Fairness Act] 

intended.”), at 20. The Re,gatory Fairness Act was not intended to narrow the reach of the 

Commission’s refund authority. Rather, it was intended to remedy the fimdamental inequity 

associated with sellers being allowed under the statute to change rates on 60 days notice, subject 

to a potential maximum suspension of five months, while consumers were denied any rate relief 

until the conclusion of a litigated complaht proceeciing. The Regulatory Fairness Act provided 

some degree of parity in treatment, with sellers and buyers accorded the end-state statutory 
1: 



protection of entitlement to ‘just and reasonable rates.” “[T]his bill is more fair to these 

consumers because it makes it just as easy to enjoy a refund as it is now to contend with an 

increase.’’ Statement of Rep. Bruce, 134 Cong Rec. H8094 (Sept. 23, 1988). ‘Vtilities should 

receive and consumers should pay, a just and reasonable rate for electricity.” Statement of Rep 

Gejdenson, Id. 

A Commission grant of market-based rate authoTity relieves sellers of the 60-day notice 

period required to modify their rates. The refimd condiaon that the Commission is now 

proposing to add to grants of market-based rate authority, which would be triggered only as to a 

seller that violates the proscription against enga,hg in anticompetitive behavior or exercising 

market power, maintains panty with that timing, and thus is entirely consistent with the 

framework of the Regulatory Fairness Act. 

4. There Is More Thm Ample Evidence Demionstrathnng Tkat Recent 
Market Conditions Have Resulted in Unjust and Unreasonabie Rates. 

Some parties argued that the Commission has failed to make the findings necessary to 

initiate a section 206 proceeding. See, e.g., Comments of Southem Company Services, hc .  (Jan. 

7, 2002), at 6-8. The Commission, however, has amassed more than ample evidence that the 

current market-based rate authorization scheme - Le., one without a refund condition - is unjust 

and unreasonable. See, e g . ,  Staff Report to the Federal Regulatory Commission, Investigation 

of Bulk Power Markets: Southeast Region (Nov. 1, 2000); Staff Report to the Federal 

Regulatory Commission on Western Markets and the Causes of the Summer 2000 Price 

Abnormalities, Staff Report on US. Bulk Power Markets (Nov. 1, 2000). The Federal Trade 

Commission (“FTC”), too, issued a staf f  report on electric power market restructuring issues, 

concluding that “the benefits of dere,dating the electric power industry may be defered - or 

may not materialize at all - if existing monopoly utilities are iefi unchecked to exercise market 

power in a deregulated marketplace.” Federal Trade Commission SWRepori: Competition and 

- 
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Consumer Protection Perspectives on Electric Power Re,datory Reform (July 2000), at 3. 

Indeed, the FTC Staff filed comments in this docket stating that in their View, “before allowing 

public utilities the ability to sell electric energy and ancillary services at market-based prices, 

structural conditions should be in place to support effective competition in wholesale electric 

markets.” Comments of the Staff of the Bureau of Economics and the Office of the General 

Counsel of the Federal Trade Commission (Jan. 7. 2002), at 2. 

Additionally, other comments received in this docket support the finding that there are 

market conditions, even outside of the West, that would indicate current markets are not 

sufficiently competitive to rely solely on market forces to discipline rates. See, e.g., Comments 

of Industrial Coalitions on Conditions to Market-Based Rate Authorizations (Jan. 7 ,  2002) 

(discussing extreme price spikes in the Midwest, flaws in New England’s market, and ,in 

particular, the conclusion by the PJM Market Monitoring Unit that ‘“[mlarket participants do 

possess some ability to exercise market power under certain conditions in PJM markets.”’), at 8 

(citations omitted); Motion to Intervene and Comments of Multiple Intervenors (Dec. 5 ,  2001) 

(“Clearly the New York power and electricity markets do not currently protect consumers 

against anticompetitive behavior and market power abuses.”), at 7. 

- 

Finally, the Commission itself in its November 20, 2001 Order in AEP Power Marketzng, 

Inc., et al., 97 FERC 7 61,219 (2001), has found that the prior hub-and-spoke method, which it 

used to assess market power under most market-based rate tariffs now outstanding, is insufficient 

and must be replaced. In that order, the Commission “concluded that, because of significant 

structural changes and corporate realignments that have occurred and continue to occur in the 

electric industry, our hub-and-spoke analysis no longer adequately protects customers against 

generation market power in all circumstances.” Id. at p. 61,969. Given that virtually all market- 

based rate authorizations now outstanding were granted using the hub-and-spolce method, the 
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proposed refund condition is essential to protect consumers kom the potential abuse of mmket 

power while 2 new, more complete test is developed and implemented. 

Ri. CONCLUSION 

The refund condition that the Commission proposes here merely ensures that market- 

based rates on file are just and reasonable rates, and protects customers in the event that public 

utilities with market-based rates abuse their market power by charging supra-competitive prices. 

Accordingly, NRECA supports the refund condxtion the Commission proposes. 

Wherefore, NRECA supports the Commission’s proposal to implement the refund 

condition set out in the November 20 Order, With the clarifications outlmed in NRECA’s January 

7,2002 comments. 
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Respecthily submitted, 

NATIONAL RuaAL ELECTRIC 
COOPERATKVE ASSOCIATION 

By: 
Wallace F. Tillman, General Counsel 
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Arlington, VA 22203 
Telephone: (703) 907-5811 

Association 

By: 
Susan N. Kelly 
Randolph Lee Elliott 
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1140 19’ Street, N.W., Suite 700 
Washington, D.C. 20036 
Telephone: (202) 296-2960 

Attorneys for National Rural Electric 
Cooperative Association 

February 5,2002 
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W P ’ E D  STATES OF W H C A  
BEFORE TEE 

FEDERAL ENERGY REGULATORY CQMMISSION 

Standardization of Generation Gterconnection ) Docket No. RMO2-1-000 
Agreements and Procedures 1 

COhTMENTS OF THE NATIONAL RURAL ELECTRIC COBPERATWE 
ASSOCIATION AND THE AMERICAN PUBLIC POWER ASSBCIATION ON 
THE ADVANCE NOTICE OF PROPOSED RULEMAKING AND JANUARY 11, 

2002 STANDARD GENEMTOR WERCQNIWCTIBN OPERATING 
AGREEMENT A N D  PROCEDURES 

The National Rural Electric Cooperative Association ( ‘ W C A ” )  and the 

Amencan Public Power Association (“MPA”) (collectively “NRECA-APPA”) hereby 

submit comments responding to the Advanced Nohce Of Proposed Rulemaking 

(“ANOPR”) issued by the Federal Energy Regulatory Commission (“FERC” or the 

“Commission”) in the above-docketed proceeding on October 25,2001,’ and the 

Standard Generator Interconnection Operating Agreement and Procedures filed by the 

Interconnection Agreement and Interconnection Procedures Draftin:: Groups in the 

above-docketed proceeding on January 11, 2002.2 

NRECA-APPA in general are supportive of the Commission’s efforts to 

standardize the generation interconnection process through the ANOPR. NRECA-APPA 

have members that are constructing generation themselves (or contracting with third 

Standardizine Generator Interconnection Ameements and Procedures, Advance Notice of I 

Proposed Rulemaking, 66 Fed. Reg. 55,140 (November 1,2001), FERC Stab. &Regs. Il\iotices] 7 35,540 
(2001) (“ANOPR”). 

Standardkine Generator Interconnection Ameements and Procedures, FERC Dkt. No. RM02-1- 
000 (2001) (Standard Generator Interconnection Procedures and Standard Generator Interconnection and 
2 
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parties to construct generation) that will interconnect to the local transmission gi& as 

well as transmission owning members who are receiving requests by third party 

generators for interconnection services. What NRECA-APPA’s members share in 

cornmon is a significant concem about what interconnection and related costs should be 

appropriately borne by loads. Many of NRECA-APPA’.s members are network 

tr&smission senrice’customers under the Open Access Transmission Tariffs (“OATTs”) 

of various utilities akound the country. Such members are,very concemedabout the 

network transmission costs borne by their loads, and ais0 want to ensure that their 

network service rights are not eroded or adversely affected as part of this process. 

I. BACKGRO?.JND 

.. .~ , ,  

. .  

In the ANOPR, the Commission stated its intent to adopt a standard generator 

interconnection agreement and procedures to apply to ali public utilities that own, operate 

or control transmission facilities under the Federal Power Act 

Commission further stated that it was considering basing the standard agreement and 

procedures on those adopted by the Electric Reliability Council of Texas (“ERCOT”), as 

supplemented and modified by various “best practices” that the Commission identified 

and included in the ANOPR as Attachment A. For purposes of commenting on these 

interconnection issues, the Commission included a summary of its current pricing poiicy 

as Attachment B. However, the Commission stated that commenters should not interpret 

The 

Operating Agreement, i3ed January 1 I, 2002) (herein after, the “Jmwy 11 Ips” and “ J m w  11 W 
respectively, and the ‘‘January 11 F h g ” ,  collectively). 

ANOPR at 7 35,798. 3 
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Attachment €3 as an indicator of the Commission’s long-tern pricing policy, and that the 

Commission would address cost responsibility and pricing in a subsequent r~lemaking.~ 

In the ANOPR, the Commission strongly encouraged interested persons to pursue 

consensus on interconnection issues through a consensus building process to be initiated 

by the Com~nission.~ Subsequently, the Commission directed staff to establish that 

process, and required participants to file a single document reflecting as much consensus 

as possible on a standard generator interconnection agreement and procedures, on or 

before January 11,2002.6 The Commission ordered that comments on issues posed by 

the ANOPR be filed on or before February 1,2002.’ MCECA-APPA participated in that 

consensus process and hereby submit their written comments on the ANOPR as well as 

the January 11 Filing. 

If. ABBUTNPEECA 

NRECA is the national service organization representing the interests of 930 

consumer-owned, not-for-profit rural electric systems serving more than 35 million 

consumers in 46 states, including 2500 of the nation’s 3,128 counties. NRECA counts 

among its members both transmission-owning and transmission-dependent utilities. 

Kilowatt-hour sales by rural electric cooperatives account for approximately nine percent 

of total retail electricity sales in the United States. Nearly 50% of the electricity sold by 

elecbic cooperatives is purchased from others, and consequently, NRECA’s members 

Id. at 35,799-3. 

Id. 

See Standardizinz Generator Interconnection Ageernens and Procedures, FERC Dkt. No. RM02- 

4 

5 

6 

- 
- 

1-000 (2001) (Revised Notice of Staff Public Meeting, issued October 31,2001; Notice ofstaff Public 
Meeting, issued November 5,2001; Notice of Extension of Time, issued December 14: 2001; Notice of 
Staff Public Meeting; issued January 3,2002; Notice of Extension of Tm, issued January 16,2002). 
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have a. strong interest in ensuring access to existing and new generation resources. The 

majority of rural electric cooperatives are not regulated as “public utilities” under the 

P A  and are small entities under the Small Business Regulatory Enforcement Fairness 

Act of 1996. 

APPA is the national service organization representing the interests of the 

nation’s approximately 2,000 municipal and other state and local government-owned 

utilities throughout the United States. APPA member utilities include state public power 

agencies and serve many of the nation’s largest cities. The majority of  M P A  members, 

however, are located in small and medium-sized communities in every state except 

Hawaii. APPA members serve about fifteen percent of all kilowatt-hour sales to ultimate 

consumers in the United States. About 1,870 of these systems are cities and municipal 

govemments that currently own and control the day-to-day operation of their elecmc 

urility systems. As purchasers of nearly seventy percent of the power used to serve their 

ultimate customers -- nearly forty million people in the United States - they have a vrtal 

interest in the competitive future of the electric power industry 

Id. motice of Extension of Time, issued January 16,2002) 7 - 
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IV. COMMUNICATIONS 

Communications regarding this docket should be directed'to the following 

representatives: 

Wallace F. Tillman, General Counsel 
Richard Meyer, Senior ReguIato'T Counsel 
National RuratElecfric Cooperative Association 

Arlington, Virginia 22203-1860 Tenth Floor 

Fax: (703) 907-5517 

William D. DeGrandis 
William P. Scharfenberg 
Paul, Hastings, Janofsky & Waiker LLP , 

' . 4301 Wilson Boulevard 1299 Pennsylvania Avenue, N.W. 

i Phone: (703) 907-5811 Washington, D.C. 20004 
Phone: (202) 508-9500 

E-mail: billder?randi,s~paulhastin- c~s.coni. 
E-mail: bil lscli~feiiber4ia~ilh~tinEs.com 

E-mail: rich.rnever&.reca.org Fa: (202) 508-9700 

Allen Mosher, Director of Policy Analysis 
American Public Power Association 
2301 M Street, N.W. 
Washington, D.C. 20037 
Phone: 202-467-2944 

E-mail: amosherG!APPAnet.orE 

V. EXECUTIVE SUMMARY 

Fax: 202-467-2992 

As a general principle, NRECA-APPA believe that transmission delivery rights 
. .  

that are associated with new interconnection products should vest solely in the entity that 

pays (has paid) for those rights. A number of NRECA-APPA members are network 

customers of transmission providers and want nothing in this proceeding to undennine 

their r ights under such network service arrangements, Le., it is vital to those members and 

the communities that they serve that they continue to receive reliable transmission service 

at predictable rates and that they not be forced to subsidize profit-seeking activities of 

others that will provide no discemable benefits to the NRECA-APPA members and their 

customers. 
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At the same nme, NRECA-APPA’s members are also interested in just and 

reasonable interconnection procedures to ensure that plants that they are constructing (or 

that third party’s are constructing to serve their loads) are interconnected on a timely 

basis. Moreover, some .oENRECA-APPA’s mmbers have encountered resistance from 

trymnk.sion providers to rollin& to transmission rates the cost of trans&ssion 

facilities that clearly formed part of the integrated transmission system and that were 

. .  

, 

needed for serving the cooperative’s and public power provider’s network load. 

Consequently, ensuring appropriate cost allocations and responsibilities between 

generators and transmission providers are also significant goals of NRECA-APPA’s 

members, and the Commission should use this o p p o m t y  to delineate clearly the 

facihties that will be the generator’s responsibility, and those facilities whose costs 

should be rolled-in to transmission rates. 

In addition, while standardizationis in many respects a desirable goal, NRECA 

notes that many of its members are borrowers of funds from the Rural Utilities Service 

(“RUS”) and they must adhere to RUS regulatory requirements an& in many cases, 

obtain RUS approval for entering into power supply arran,oements or interconnection 

agreements with third party generators. As borrowers of funds from RUS, cooperatives 

are required to provide service to their members who are beneficiaries under the Rural 

Electrification Act of 1936 (“P3Act”),8 and cooperatives must obtain RUS consent if any 

facilities financed by RUS funds are to be used by non-REAct beneficiaries. Some 

NRECA members are non-jurisdictional utilities and may voluntarily adopt the final 

7 U.S.C. 5 901 8 
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standards and agreement issued as a result of this rulemaking, but others may reserve the 

right to modify them in light of the requirements of RUS and its members 

Some of NRECA’s members are also concerned that construction of 

interconnection facilities for non-members may result in loss of their tax-exempt status. 

Tax-exempt cooperatives must ensure that at least 85% of their income is derived &om 

members, and amounts received for constructing or providing facilities for non-members 

could be construed as nonmember income and jeopardize the tax-exempt status of the 

cooperatives. 

The proposed liquidated damage provisions contained in both the ANOPR and the 

January 1 1 Filing are also of concern to many NRECA-MPA members. The liquidated 

damage provisions are especially burdensome on cooperatives and public power 

providers because of their small and limited staffs. The lean staffs of cooperatives and 

public power providers spend much of their time discharging their contractual and 

regulatory obligations to provide power to their customers. While cooperatives and 

public power providers have a very good track record of responding to third party 

generator requests and using reasonable best efforts in doing so, imposition of liquidated 

damages for missed study deadlines and in-service dates is especially problematic for 

cooperatives and public power providers, and may make it financially prohibitive for 

them to continue handliig interconnection requests from third party generators. In 

addition, cooperatives and public power providers do not have outside shareholders, and 

they will be the ones typically at risk for the liquidated damages. Moreover, the 

liquidated damages may result in compensation for consequential and related damages 



that have been consistently excluded in interconnection ageemmts that have been 

approved by the Commission. 

In addition, while imposing liquidated damages on transmission providers, the 

ANOPR and the January 11 IA contain no related requirements typically contained in 

contracts with liquidated damage provisions, &, milestones, for generators. At the very 

least, this is inequitable. NRECA-APPA are in favor of reasonable milestones that a 

generator must satisfy in order to retain its piace in the queue, both before and after 

signing an interconnection agreement. Some NFSCA-APPA members have received 

interconnection requests fiom generators who then delay projects, to the detriment of 

other generators who are behind them in the queue, even after entering into an 

interconnection ageement. 

NRECA-APPA are generally supportive of the concept of streamlined procedures 

for interconnecting “small” generators, in some circumstances. However, NRECA- 

APPA are concerned that the Commission should not overlook their reliability and cost 

implications for transmission providers, particularly those in rural areas. For example, 

the 20 megawatt (“MW) threshold proposed in the ANOPR and January 11 Filing could 

be far too high for some systems. Projects of only a few M W s  in size can greatly impact 

circuits that are near their stability limits, and could, in such cases, impose very 

significant costs on cooperatives and public power providers. NRECA-APPA 

recommend replacing the fixed “size” threshold for streamlined interconnection 

procedures with a flexible standard that takes into account the size of the generator 

relative to the size and stiffbess of the transmission circuit to which it would be 

s 



interconnected. Moreover, NRECA-APPA would not exempt so-called “mall” 

generation from appropriately assigned interconnection related costs. 

Finally, NRECA-APPA have some concern about the Commission’s decision to 

focus on interconnection services, products and related procedures in this ANOPR, 

without considering related cost allocation and pricing issues, or the impact of these 

services on the Commission’sproforma OATT. At times during the consensus process, 

NRECA-APPA’s members found it very difficult to consider the proposed changes to the 

interconnection agreement and procedures without considering the implications on 

pricing and the OATT. Because cost allocation and pricing and OATT issues have not 

yet been determined, NRECA-APPA must reserve their right to reconsider their 

agreement with many of the interconnection issueslprovisions in the January 11 Filing 

based upon the impact that the Commission’s additional rulemakings in these areas may 

have on them. Changes to the OATT should not be made piecemeal in this 

interconnection process but should instead be addressed if and when the Commission 

conducts an overall reexamination of the OATT, possibly as previously announced in 

discussions ofFERC Docket No. RMO1-12. 

vf. COWdMENTS 

A. 

Attached to both the Jan~my 11 IPS and January 11 IA is the Generation 

Generation Interconnection Products And Studies 

interconnection Products and Studies document, which attempts to define three new types 

of interconnection service that a generator may request kom the transmission provider! 

These so called “product definitions” are in a very real sense the centerpiece of the 

See January 1 I IPS (undesi-pated attachment); January I1 LA, An. A. 9 __ 
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materials generated by the consensus building process. These product definitions were 

the subject of much discussion and debate throughout the consensus process, and have 

yet to be agreed to by the participants in that process, let alone the industry at large. 

Thus, NlZECA-APPA does not believe that a consensus has been achieved on these 

definitions. 

NRECA-APPA have grave concerns regarding these product definitions to the 

extent that they would compromise the principle that any and all transmission delivery 

service rights that are associated with new interconnection products vest solely in the 

entity that pays (has paid) for those rights. Even though the Energy Resource 

Interconnection Service and Network Resource Interconnection Service product 

d e f ~ t i o n s  state that they do not in and of themselves convey rights to any delivery 

service, these products may effectively transfa a right to transmission delivery service 

capacity that heretofore resided with the Network Customer (as defined in the OATT) 

from the Network Customer to the interconnecting generator. 

This transfer of rights to delivery service capacity &om the Network Customer to 

the interconnecting generator is most troublesome under the deflnition of the Network 

Resource Interconnection Service product and is best illustrated in two different 

scenarios. The first scenario involves a transmission system that has existing excess 

delivery capacity, ie., "headroom" to accommodate a new interconnecting generator. In 

this circumstance, if a generator chooses the Network Resource Interconnection Service 

product, the transmission provider would detemine through study of its system that no 

additional network upgrades are necessary to accommodate the new generator. However, 

once the generator is receiving this Network Resource Interconnection Service - which 

10 



provides that at any future time, the interconnection generator’s facility may be 

designated as a Network Resource (as defined in the OATT) by a Network Customer - 

this headroom would become permanently associated with that generator, rather than the 

Network Customers that paid for it. If a Network Customer later chooses to designate 

another nearby generator as a Network Resource, and would have made use of this 

previously available headroom to access that generator, the Network Customer might be 

prevented from doing so unless it pays for costly upgrades to the transmission system. 

Such costly u p p d e s  may result because the transmission provider is now obligated to 

study its system 111 a manner that preserves the deliverability of thegenerator with 

Network Resource Interconnection Service to serve any Network Customer that 

designates it. Essentially the n&t of Network Customers to choose Network Resources 

would be compromised because network deliveiy service capability would now be 

associated with particular generators receiving Network Resource Interconnection 

Service, rather than the Network Customers that paid for it. The n&t to this ‘%headroom” 

should remain vested in the Network Customers that have paid for It, and not transfer to 

the generator by virtue of a simple renaming of interconnection products. 

The second scenario is a transmission system that has no existing capacity to 

accommodate a new interconnecting generator. In this circumstance, if a generator 

chooses the Network Resource Interconnection Service product, the transmission 

provider would determine through study of its system that additional network upgrades 

are necessary to accommodate the new generator. To the extent that Network Customers 

bear the cost of these network upgrades, then the future right to the use of those facilities 

should vest in the Network Customers, and not the generator. To do otherwise would be 

11 



to uncouple the right to transmission delivery capability from the entity that paid for the 

upgrade. However, to the extent that the generator pays these costs, then the rights to the 

10 associated transmission delivery capability should vest in that generator. 

NRECA-MPA recognize that their positions are dependent somewhat on the 

pricing and cost allocation issues that will be addressed by the Commission in the next 

phase of the interconnection rulemaking. Nevertheless, it is important that the 

Commission at this stage properly define what types of facilities constitute network 

upgrades -which are subject to rolled-in and transmission crediting - and direct 

assignment faciiities, which are borne directly by the generator and not subject to 

reimbursement or credits. Only though defining which facilities fall within which 

category can th is  rulemaking be effective. Direct Assignment Facilities (as defined in the 

OATT), for example, typically include the interconnection line that connects the 

generator to the high voltage transmission system as well as the generator step-up 

transformer, certain switches, new substations, etc. Network Upgrades (as defined in the 

OATT) are those new facilities and transmission lines that are part of the integrated 

transmission system, and enable the delivery of power to load and enhance reliability. 

There is obviously some hfficult line drawing to be done in applying these two 

categories to specific situations. To help address this difficulty, the interconnection 

studies performed for the generator should clearly describe which facilities will be 

considered Direct Assignment Facilities, and which are Network Upgrades, so the 

I o  

later reimbursed for those costs through uansmission credits under a Network Service TarifF, then the 
Network Customers again should have the rights to the additional network capacity. 

However, in situations where the generator pays the cost of network upgrades but the generator is 
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generator will understand its cost exposure and have ample opportunity to question the 

results of the studies and seek more information. 

As a separate concern, NRECA-APPA note that the Generation Interconnection 

Products and Studies document states that the rights and obligations defined in the 

definitions are to apply to distribution level interconnections.” Such an unqualified 

extension to distribution would overstep the bounds of FERC’s jurisdictional authority 

under the FPA.’* Unless a generator interconnecting at the distribution level will be 

selling power at wholesale, or wheeling power across transmission facilities, there is no 

FERC jurisdictional activity. NRECA-APPA expect based on the experience of their 

members that by far the greatest of number of generators located on the distribution 

system will never take such actions. Moreover, even with respect to those 

mtercomections that may be FERC jurisdictional, the physical and economic differences 

between interconnections at the distribuaon and transmission levels would make a single 

rule for both inappr~priate.’~ NRECA-APPA, therefore, ask the Commission to clarify 

that this proceeding applies only to interconnections at the transmission level. 

NRECA-APPA encourage the Commission to carefully consider the implications 

and effects of the new interconnection products that it ultimately adopts on the 

See January 11 IA, Att. A, .Fo. ** (Generation and Interconnection Products and Studies, second 

See 16 U.S.C. 5 824(b)(1). 

The Commission:s proposal that interconnections of 20 MW and less should be exempted &om 

I 1  __ 
footuote “**’!). 
12 

13 

___ 

paying for studies and system uppdes  demonstrates why, Erom a technical level the C o d s s i o n  should 
not apply this rule to distribution level interconnections. Obviously, a 20 MW generator interconnected at 
the distribution level would have the most severe safety, reliability, and cost impkcations. Throughout this 
process, the Commission will’ fiud that standards and procedures that are appropriate at the transmission 
level, will not be appropriate for the distriiution level. Moreover, the state and local re-dators that have 
been re-plating the distribution system for 65+ years are in the best position to determine what rules should 
apply to generation interconnected to those facilities to meet local conditions and system desi-ps. 
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customedratepayer or Network Customer). NRECA-APPA fully support the 

Commission’s efforts to promote a competitive bulk power market, and interconnecting 

new generation to the grid is a key component of such pro-competitive policies. The 

market, in general, and NRECA-APPA’s members, specifically, many of whom need 

new capacity to meet their needs, can greatly benefit from improved interconnection 

 procedure^.'^ 

customer/ratepayer, and to establish products that promote the efficient siting and 

construction of generation and transmission facilities as dictated by demand &e., the 

E. 

The Commission’s consensus building process failed to yield any consensus 

Scope And Treatment Of Network Uperades 

among participants over the defstion of a “Network Upgrade.” Failure to reach 

consensus was due in large part to the fact that “Network Upgrades” IS defined in the 

OATT to be those modification or additions to transmission-related facilities that are 

integrated with and support the transmission system for the general benefit of all users of 

such transmission system.” In addition, the cost of Network Upgrades is typically borne 

by the transmission customer. Consequently, to the extent that a particular upgrade is 

defined as a “Network Upgrade,” chances are that the transmission customer will bear the 

cost of that upgrade through higher transmission rates. While a generator could itself be 

the transmission customer for point to point service, it is more likely that Network 

However, NRECA-APPA note; as discussed in the nexi section, that Network Customers should 14 

not be saddled with costs for Network Upgrades that are never built or completed because a planned 
generation facility is not consnucted. 

Pro Forma OATT 5 1.26 (Definiuon of ‘Network Upgrades”). I5 
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Customers like many of NRECA-APPA’s members would bear such costs under the 

network tariff provisions. 

During the ANOPR consensus building process, it appeared that some generators 

wanted all interconnection-related facilities deemed to be Network UpGades, even those 

facilities that have historically been considered Direct Assi-merit Facilities borne by the 

generator. If taken to its logical extreme, the generator would be responsible for no 

interconnection costs, while potentially causing unnecessary transmission facilities to be 

built. Such costs would be borne by transmission customers even in instances where 

reliability is not enhanced by the new transmission facilities, or where no Network 

Customers have contracted for power that requires such facilibes. If a network upgrade 

for interconnection does not provide a general benefit to the transmssion grid, then the 

costs of that upgrade should be borne entirely by the generator. To the extent that the 

upgrade does provide a general benefit to the gid,  then in the circumstance where the 

generator has paid for those upgrades, once transmission service is obtained by the 

generator or by load contracting with the generator, the generator would be reimbursed 

for its appropriate Network Upgrade costs through appropriate transmission service 

credits. 

From a generator perspective, NRECA-APPA note that some of their members 

have encountered resistance from the transmission provider when petitioning to roll-in to 

transmission rates the costs of facilities that clearly did benefit the transmission system 

and should have been considered Network Upgrades. The Commission should clarify the 

ambi,@y in this area. Network Upgrades that are needed to interconnect a generator 

that will be serving a particular Network Load or loads -- wherever those loads are 



located 

rates.I6 

in that transmission system - should be rolled in to the transmission system's 

Such upgrades clearly are part of the integrated system and provide system-wide 
? 

benefits to all transmission customers. 

NRECA-APPA urge the Commission to ensure that only appropriate network 

upgrade costs be borne by Network Customers, and adopt a consistent policy regarding 

rolled-in treatment for Network Upgrades that are added to a system to accommodate a 

new generator. There should be a reasonably clear delineation between Direct 

Assignment Facilities and Network Upgrades; however, the Commission should not, 

under pressure from the generators, disregaxd the well-established requirement that 

Network Upgrades provide a general benefit to all users. 

C. 

New interconnection products and the study~process associated with those 

Standardization Mnst Accommodate ReEional Differences 

products must accommodate existing market differences, regional and otherwise. The 

designation of new interconnection products should not drive the redefinition of markets. 

Rather, these new interconnection products should be adapted to regional and other 

market differences, &, transmission systems under an RTO versus no RTO, regions with 

organized spot markets versus no organized market, markets with installed capacity 

requirements versus no requirements, etc. 

For example, Network Resource Intexconnection Service is defined in the January 

1 1 Filing to be superior interconnection service to any that is currently being offered. 

Under the OATT, a Network Customer must designate Network Loads by delivery point 

'' 
and build generation to provide power to their customsrs in such different control areas. 

Some NRECA-APPA members are Network Customers who serve loads in multiple control areas, 
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with a ten-year forecast. To accommodate the Network Resource Interconnection 

Service request, the transmission provider is to study the generator at Eull output, and the 

transmission provider is to ensure that the aggregate of the generation in the local area 

can be delivered to the agpregate of the load on the transmission system. This is to be 

accomplished by “displacing” some portion of the Network Resources with the generator 

output. This concept is problematic for all but the largest transmission systems. 

Displacing Network Resources in the study could yield erroneous results since some of 

the displaced generation may actually have impacted the study results, and some of the 

actual displaced generators may not even be on the system of the entity conducting the 

study. The study thus could be entirely invaiid. 

D. Maintaining Tax-Exemot Status - 85/15 Member Income Test 

There are certain tax-related impediments that may hinder a cooperative’s ability 

to comply with the Commission’s new standard generator interconnection agreement and 

procedures. One such restriction directly applicable to electric cooperatives concerns the 

requirement that in order to maintain tax-exempt status under Section 501(c)(12) of the 

Internal Revenue Code of 1986, as amended,” at least 85 percent ofthe cooperative’s 

income must be received from the cooperative’s members for the sole purpose of meeting 

losses and expenses. If such member-derived income does not at least equal 85 percent 

of total income (determined on an annual basis), then the cooperative would lose its tax- 

exempt status and become a taxable cooperative. 

Some of NRECA’s members are concerned that construction of interconnection 

facilities for non-members may result in loss of their tax-exempt status. Tax-exempt 

26 U.S.C. $ 50l(c)(l2); 26 C.F.R. $ 1.501(~)(12). I1 
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cooperatives must ensure that at least 85% of their income continues to be derived irom 

members, o thehse  the cooperative’s tax-exempt status could be jeopardized. One 

remedy is for cooperatives to be made whole if their tax-exempt status is lost due to 

providing interconnection services, allowing them to “gross up” their charges in such a 

situation. Alternatively, it may be necessary for the Commission to engage actively in 

discussions with the Internal Revenue Service, as well as the US. Congress to support 

legislation or perhaps regulation that eliminates this significant impediment with regard 

to the 85 percent restriction. The possibility of losing tax-exempt status in this way could 

have a si-gnificant and chilling effect on the desire of some of NRECA’s member 

cooperatives to embrace the Commission’s interconnection initiatives since loss of tax- 

exempt status could significantly increase the rates that members pay for transmission as 

well as generation services. 

E. Liauidated Damaoes 

Both the ANOPR and the January I 1 L4 propose that the transmission provider 

pay liquidated damages to generators in the event that the transmission provider 

interconnection facilities or Network Upgrades are not completed by the designated 

completion dates that had been agreed upon by the parties.” The Ianuary 11 IPS propose 

that the transmission provider pay liquidated damages to the extent that it fails to meet 

any of its obligations under the procedures, u, failing to complete a study in the allotted 

time period.’’ 

SeeANOPR (ERCOTK 5 4.1B(ii)); January 11 IA 5 j.lB(ii) 

See January 11 IPS 5 13.5. 
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NRECA-APPA are opposed to compulsory inclusion of such liquidated damages, 

and believe these measures are best addressed by the parties to such contracts. Many 

cooperatives and public power providers with limited staffs are simply not well 

positioned to manage the interconnection study process, andlor procurement and 

construction process, and it would be unduly burdensome for them to be held to specific 

study periods and specific in-service dates. Moreover, any payments would ultimately be 

borne by individual retail customers since cooperatives and public power providers and 

do not have outside shareholders. 

The ANOPR proposes that transmission providers pay liquidated damages to 

generators of !4 of 1% of the total interconnection costs for each day that the stated in. 

service date is missed, up to a maximum o f  20% of the total interconnection costs. The 

January 11 Ips proposes damages of 1% per day up to a maximum of 50% of the actual 

cost of the applicable study. The January 11 IA does not specify damage amounts. The 

appropriateness of these liquidated damage provisions is troublesome gxven that it 

effectively would act to compensate generators for lost profits and consequential 

damages; damages that FERC-approved interconnection agreements typically exclude 

An in-service date may be missed for any of a variety of reasons beyond the 

control of the transmission provider. Interconnection facilities -- including limes, 

substations, breakers and related equipment -- are not manufactured and fabricated by the 

transmission provider. Rather, multiple vendors manufacture this equipment tailored to 

the particular generation facility and transmission system that it will interconnect. Such 

equipment and facilities are simply not available “off-the-shelf.” An in-service date may 

slip because of delays by any of the equipment vendors in producing the equipment that 
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is needed. There also can be delays related to environmental permitting and 

condemnation. For these reasons, if the Commission does approve of liquidated damage 

provisions, NRECA-APPA assert that it is essential that the Commission also adopt the 

TO Proposal in the January 11 IA, restricting the accrual of liquidated damages until no 

earlier than 15 months after all regulatory approvals, right-of-way, etc. have been 

obtained.20 In addition, there should be an exclusion from the liquidated damages 

provisions of all items beyond the control of the transmission provider. These provisions 

are essential because these and similar delays are outside the control of the transmission 

provider, and therefore, any liquidated damage penalty that did not release the 

transmission provider from liability arising from these uncontrollable events would be 

unreasonable. 

~ 

The small staffs of cooperatives and public power providers spend much of their 

time discharging the contractual and regulatory obligations to provide power to their 

customers. While cooperatives and public power providers have a very good track record 

of responding to third party generator requests and use reasonable best efforts in doing 

so, imposition of liquidated damages for missed study and m-service dates is especially 

problematic for some cooperatives and public power providers, and may make it 

financially prohibitive for them to continue handling interconnection requests from thrd 

party generators. Indeed, RUS staff have indicated grave concern over this liquidated 

damage provision. For instance, assuming the ANOPR liquidated damage provision is 

adopted, if a cooperative that is an RUS borrower agrees to consfruct a ,520 million dollar 

transmission project for a generator, it will need to advise RUS that it could be subject to 

See January 11 LA $ 5.1B(iii) (TO Proposal). 20 - 
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liquidated damages penalties of as much as another $4 million, for a total exposure to 

RUS of $24 million, even in situations where the generator has no actual damages. 

“Step in” rights for generators have some appeal as an alternative to liquidated 

damages, particularly since they leave financial responsibility with the party that seeks 

the benefit. However, because generators do not have eminent domain rights, virtually 

any type of new transmission line or facility would have to be built by the fxammission 

provider w th  eminent domain rights. Consequently, “step 111’’ rights might not be much 

of an alternative at all, except with respect to the acquisition and installation of the 

necessary “hardware.” 

At the same time, NRECA-APPA have members who are constructing generation 

(or are having third parties construct generation) for their member’s needs. Unreasonable 

delays in the construction of interconnection facilities by transmission providers could 

hamper the ability of the cooperatives and public power providers to supply power 

through such new facilities to its members. Consequently, there must be some reasonable 

basis for holding transmission providers accountable for constructing projects on a timely 

basis. Some interconnection agreements that have been accepted by the Commission 

require the interconnecting utilities to adhere to Good Utility Practice and to use best 

efforts to construct such projects, with the transmission provider responsible for actual 

damages. A similar legal standard should be considered by the Commission for the 

interconnection agreement and related procedures to be developed as part of this process, 

in lieu of the liquidated damage provisions. 

From a different perspective, NRECA-APPA beIieve that a generator and 

interconnection utility should be able to negotiate these types of provisions, allocating 



risk and responsibility as is appropriate and efficient under the circumstances. The 

parties may decide to include bonuses for having work completed prior to the stated in- 

service date, with some form of compensation for damages if the date is missed. 

Milestones should also be incorporated (see Section F below). In any event, NRECA- 

APPA oppose compulsory inclusion of liquidated damages provisions, and believe these 

.- ~ 

5 ) .  

measures are best addressed by the parties to such contracts. 

F. Milestones 

The ANOPR, while including a liquidated damage provision if the transmission 

provider misses an in-service deadline (discussed above), contains no such requirements 

for generators. Likewise, the January 11 LA contains no agreed upon language regarding 

milestones, althou$.it does include a provision proposed by the “TOs”.*’ 

Some systems, such as PJM, specify a number of milestones that the generator 

must reach after signing the interconnection agreement, or risk losing its place in the 

interconnectionitransmission queue. NRECA-,MPA are in favor of reasonable 

milestones that a generator must satisfy in order to retain its place in the queue after 

signing an interconnection agreement. Some NRECA-APPA members have received 

requests from generators who state a desire to interconnect, but who delay projects, to the 

detriment of other generators who are behind them in the queue. This places the 

transmission provider in the unenviable position of having to referee disputes and 

constantly prod generators to abide by their obligations and adhere to the timeline in the 

interconnection agreement. Milestones serve a useful purpose in delineating these 

21 - See January 11 IA 5 5.14 (TO Proposal). 
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requirements beforehand and establishing individualized bright line standards by which 

to measure progress once the interconnection agreement has been signed. 

... ,. 

, 

6. Small Generator Interconnection Reouests 

The ANOPR proposes exempting small generators (20 Mw and below) from 

paying for interconnection studies and network upgrades, and requires the transmission 

provider to put streamlined procedures in place for administering interconnection 

requests from these small generators.22 Section 14 of the January 11 IPS contains 

proposed modified interconnection procedures for small generators, largely proposed by 

the small generator group participating in the consensus building process. NRECA- 

APPA believe fundamentally, that generators ought to be required to pay the costs that 

they impose on the system, regardless of size. In addition, while NRECA-APPA are 

supportive of the concept of streamlined procedures in some cases for interconnecting 

generators, NFCECA-APPA do not believe that the proposed artificial threshold of 20 

MW should be determinative ofwhich projects qualify for such streamlined 

consideration. 

While the 20 MW threshold may seem reasonable to many in the industry, this 

MW level is really quite high for a number of cooperatives and public power providers 

who are providing service in less populated areas of the country. Many cooperatives and 

public power providers serve small loads at the end of long radial high-voltage lines. 

Because of the electrical characteristics of these lines, a generator of even a few M W s  in 

size could have a si,pificant impact on the stability and reliability of the circuit. Also, 

some cooperatives and public power providers operate high voltage circuits with a total 

ANOPR at¶  35,799-5. n 



peak load of less than 20 MW. Those circuits would be totally overwhelmed by a 20 

MW, or even a 10 MW generat0r.2~ In addition, the 20 MW threshold does not take into 

account the possible penetration level for new generator units. While the first 20 MW 

generator might be easily integrated into some transmission circuits, the second or thud 

could cause significant reliability problems for the system. 

To address these concerns, it would make more sense to use a flexible threshold 

that provides simplified procedures for generators of different sizes based on the size and 

stiffness of the transmission circuit to which they would interconnect. Where the 

generator would he small in relation to the circuit, and the circuit is not currently loaded 

close to its stability lirmts, very little engineering would be required to interconnect safely 

and reliably. Where the generator is large in relation to the circuit, or the circuit already 

faces stability problems, then it would be a mistake to apply streamlined procedures to 

the interconnection. En,oieering studies, and possibly si,pificant system upgrades would 

be necessary and should not be rushed or skipped over simply because the generator fails 

below an artificial threshold that does not relate to the operational characteristics of the 

system. 

NRECA-AF'PA are also concerned that the adoption of a fixed Mw threshold 

could create too much of an opportunity for gaming. For example, a generator could take 

advantage of streamlined procedures based on a 20 Mw threshold by developing ten 15 

MW units in close proximity (but at different interconnection points). One solution might 

Moreover, NRECA-APPA note that the Generation Interconnection Products and Studies 
document suggests that the rights and obligations in the d e f ~ t i o n s  are to apply to distribution level 
interconnections. The proposed 20 MW threshold for streamlined interconnection at the transmission level 
would be unreasonable at the distribution level. Streamlined procedures would not be appropriate at the 
distribution level for generators larger than 15-30 kilowatts. 
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.,,- be the imposition of a one-mile ownership/control rule applied such that units owned or 

controlled by a.particuiar generator within a one-&le radius all be grouped together for 

purposes of determining whether the Mw threshold . ,  has been exceeded. . ,  
. , .  

. .  
. .  

. .  

Finally, .NRECA-APPA largely support the TO Position proposed in the January 

11 IPS, which does not exempt small generators from the generator interconnection costs. 

A s  stated above, NRECA-APPA believe fundamentally, that generators ought to pay the 

costs that they impose on the system, regardless of size. Moreover, if the Commission 

adopts NRECA-APPA's proposed flexible approach, there is no need for such an 

exemption. If the exemption is properly crafted to reflect operational realities, there will 

be very little study and engineering cost in those cases where the generator qualifies for 

streamlined treatment. In such cases, cost would not be a barrier to development of the 

project. On the other hand, where the generator does not qualify for streamlined 

treatment, by definition, there could be significant study and en,&eering costs. In those 

cases the generator should not be permitted to avoid responsibility for the costs it imposes 

on the system. Consumers who mi@ not even get the benefit of the new generation or 

the required upgrades should not have to pay the costs just because the generator falls 

below some artificial threshold. 

E. 

NRECA-APPA are concerned about considering interconnection products, 

services and procedures separately fiom cost allocation and pricing decisions, and 

changes to the QATT. First, NRECA-APPA and their members, as did many, found it 

very difficult to consider the implications and consequences of interconnection services, 

products and related procedures, without considering and agreeing upon the related 

financial implications. Consequently, there are many issuesiprovisions in the January 11 

Concerns About The Scope Of The ANOPR 
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Filing that NRECA-APPA now agree with in principle; however, because the cost 

allocation and pricing issues have not yet been determined, NRECA-APPA mpst reserve 

their right to recolisider their stated positions regarding these issuesiprovisions based 

upon.thd impact that the Commission’s separate upcoming rulemaking on cost 

responsibility and pricing.may have on them. 

_. . 

. d . X .  . . . 

... 

Second, NRECA-APPA have a related concem regarding interconnection issues 

+at impact the OATT. While the ANOPR specifically addresses standardizing generator 

interconnection agreements and procedures, because of the issues that .arose in the 

interconnection consensus process, we are concerned that the issues discussed in this 

. ,  

forum could necessitate wholesale and fundamental changes to the OATT. Moreover 

because the Commission has stated that it intends to issue a NOPR reforming the OATT 

to standardize market design rules?4 NRECA-APPA believe it is more appropriate to 

consider any changes to the OATT in the forthcoming market design proceeding. 

Nonetheless, as with cost responsibility and pricing, it is very difficult to consider the 

implications and consequences of interconnection services, products and related 

procedures, without considering and agreeing upon the related OATT implications. 

Therefore, NRECA-APPA must again reserve their right to reconsider their agreement 

with many issues/provisions contained in the January 11 Filing based upon the impact 

that the Commission’s separate rulemalung on the OATT and the forthcoming 

interconnection cost NOPR may have on them. Changes to the OATT should not be 

made in the relative isolation of this docket but should instead be addressed if and when 

the Commission conducts an overall reexamination of the OATT. 

Electncitilviarket Design and Structure, 97 FZRC?/ 61,146, at 61,633-34 (2001). 24 
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Third, NRECA-APPA acknowledge that the primary players in the 

interconnection ANOPR consensus process were the generators and Iarger transmission 

providers; however, NRECA-APPA encourage the Commission not to overloolr the 

impact that its NOPR on the terms and conditions of lnterconnection service (and the 

forthcoming interconnection cost NOPR) will have on the entire electricity industry - 

from generator to consumerhatepayer -- and to achieve solutions that will address the 

concerns of all industry participants. NRECA-APPA and their members have 

participated in the 24 and IPS drafting committee meetings to the extent possible through 

the designated seat for transmission dependent utilities. However, NRECA-APPA 

maintain that the fact that they and others have participated in these meetings in no way 

precludes their right to comnent on the drafting committee documents, whether in 

support or protest. 
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VII. CONCLUSlON 

W W O R E ,  NRECA and APPA respectmy request the Commission to 

consider their comments on the ANOPR and January 11 Filing. 

Respectfully submitted, 
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December 6,2001 

Comments Filed! 
(Refkenced comments are posted to the NRECA web site at: hm l l m ~  mem ordmemhosluuh ~oltcvl) 

NEWSOEJRCE REVIEW On November 30, the Utility Air Re,oUtatory Group (UARG) 
provided s u p p h t a l  comments to EPA regarding its review of the impact of the Clean 
Air Act's new source review @SR) program. UARG previously provi6ed comments 
saying that EPA's current approach to knplementisg NSR would disrupt the ability of the 
electric utility industry to provide a safe and re'kble supply of electricity. The current 
approach prevents utilities fiom perf0-w common repair and replacmnt projects and 
from using permitted capacity to respond to electricity demand. The group's most recent 
comments show that states have been following the NSR rules as well as EPA's historic 
guidance whereby common industry repair and replacement projects are not modificatons 
triggering NSR UARG said that recently, however, EPA Enforcement is attempting to 
reverse state c&emm& ' '011s that are inconsistent with the agemy's litigating position 
without undergoing notice and comment rulemaking. UARG urged the agency to reafiirm 
that common industry replacement projects are not modkications and thereby avoid serious 
and adverse impacts on the supply of electricity. NRECA is a member of UARG. 

NSR - ~ J ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ I ~ ~ ~  On November 20, UARG submitted supplemental 
comments r e g a r m  EPA's proposed revision of the defjnition of " K n h  Reservation" as 
part of its NSR reform proposal (61 FR 38250). EPA is proposing to revise the term as it is 
used in the redesignation provisions of the prevention of significant deterioration (PSD) 
program. UARG explained that because of the interrelationship of certain aspects of 
federal Indian law with important features of the CAA, the proposed change in the 
definition could have significant unintended consequences. It threatens to work a 
fundamental change in the effect that the tribes' exercise of authority can have on sources 
located outside the tribal lands. UARG suggested clari@ng language that would acbieve 
EPA's stated objectives without resulting m the unintended consequences. 

~ 

P'FA SHIPPING PAFEK RETEAWON P R O B D  The Utility Solid Waste 
Activities Group (LJSWAG) submitted comments in response to the Department of 
Transportation Research and Special Progmm Administrat ion's (RSPA) shipping p a p  
retention proposal (66 FR 47443). The proposal would incorporate into the hazmat 
regulations the statutory requirement for shippers and carriers to retain copies of 
hazardous mate& shipping p a p s .  USWAG supported the proposal in general but 
objected to the imposition of new recording keeping requirements on the use of 



”permanent shippii papers”. USWAG said that modifying the current procedures to 
require the use and maintenance of a sepamte running log of these shipments would 
impose a significant, unnecessary paperwork burden on industry. It defeats the purpose 
of the use of “permanent shipping papers.” US WAG requested that RSPA maintain the 
current, proven approach NRECA is a membx of USWAG. 

New Documents 
(See Federul h’epscer web site at: httD’//www access m pov/su docs/aces/aces140 html) 

GhTIIMNCE 6%’ USE OF W T M D S m D  ~ ~ A ~ I ~ ~ ~ ~  (November 6; 66 FR 
56106) EPA notice announcing the ava ihb i i  of draft @dance for use by States, Mian 
triies, and local governments regarding the use of wetlands and riparian areas for the 
abatement of nonpoint source pollution. The draf t  descnies three different strategies - the 
protection of existing wetlands and riparian areas, the restoration of degraded wetlands and 
reparim areas, and the establishment of vegetated iikr strips and constructed wetlands. 
The &aft contains a considerable mount of tecbnical information about the use of these 
techniques, including a description of specific projects around the  count^^ and a 
comparison of the costs and effectiveness of these wetland-centered abatement techniques 
with more standard control technologies. “‘hE ,~damx is available on the EPA web site at 
hap //mw epa rrov/owow/ms. The deadline for comments is February 4,2002. 

GU.D.4NCE ON RECU-SSIFICA TK3N PEQCEDURES FOR HETOMC N?T&OF.tLLS 
EPA has provided written c o b t i o n  of its earlier guidance regarding the mehods for 
demonstrating that ‘1scoric r e t r o W  are reclassified for purposes of the new PCB 
reciassiiication rule (66 FR 17602). In a Novemh 8 letter to USWAG, the agency essentially 
‘‘grandfa.tha’’ all r e t ro f i  that were conducted prior to the new reclassification rule provided 
they were conducted “in a manner that meets the conditions of the April 2,2001 hl 
reclassiiication rule.” The letter represents signiscant success for USWAG as it reverses 
EPA’s original poskion. In the preamble of the fuzal reclassikation rule, the agency stated 
that historic retrofills would not be viewed as reclassified under the new rule unless the 
re t rom were conducted pursuant to an EPA waiver letter. USWAG convinced the agency to 
reevaluate its position and EPA now agrees that as long as the historic retrofill operations meet 
the requirements of the new rule, it only makes sense to view these retrofills as ‘’rechsiied.” 
EPA’s letter is avaiiable on the W C A  web site. 

ON-LmE kLOK%NCE T W S F E R S  On December 3, EPA’s Clean Air Wmkets 
Division announced that it is beginning to accept on-he allowance transfers of SO2 and 
NOX allowances. The On-line Allowance Transfer System (OATS) is an Internet 
application that allows participants to record their own allowance transfers for either the 
Acid Rain Program or WOx Budget programs. Additional information about the new 
p r o g r q  including a description of the procedures for malting transfers, is avaiiabre on 
the EPA web site at: http //www epa rrov/airmarkets/transfer/indexr html. 



US GREENHOU$E GAS EMISSI~lhW CJP The Department of Energy's Energy 
Information Administration (EIA) issued a report onNovember 9 that said that total U.S. 
greenhouse gas emissions rose by 2.5 percent in 2000 - well above the 1.3 percent 
average annual growth rate observed fiom 1990 to 2000. Accord& to the report, carbon 
dioxide emissions, 83 percent of toid U.S. greenhouse gas emissions, increased by 3.1 
percent in 2000, the second-highest increase in a decade. The sources of & increase 
were from transportation-related activities where C02 emissions increased by 3.1 
percent, and emissions residential sector, which rose by 4.9 percent. Energy 
industry-reiated C02 remained flat. The report, Emissions of Greenhouse 
Gases in tke United States 2000, is avaiiable on the DOE web site at 
fto / / f t ~  eia doe.~ov/~ub/oi~l605/cdromlDdf/e~t/057300 Ddf. 

~~Q~~~ (November 28; 66 FR 59392) EPA notice that it is extending the 
comment period through Jannary 2S, 2002, on its proposal for agency-wide cross-media 
electronic reporting and record keeping requirements (CROh4ERRR) (66 FR 46161). 
The proposal applies to all parts of Title 40 of the Code of Federal Regulations. The 
extension is due in large part to the efforts of a multi-industry coalition, including UARG. 
The coalition sent a letter to EPA arguing that although the agency characterized its 
proposal as "voluntary," m reality, once a state (or a company) has decided to implement 
electronic reporting or record keeping, EPA's specific requirements for those systems 
become mandatory. The coalition said that ifCROM€CRRR is finaked as proposed, 
current state electronic reporting and record keeping p r o m  will not be allowed or 
recognized by EPA unless and until a state meets EPA's computer system &t& and 
secures EPA approval for program revisions or modifications. Similarly, regulated 
facilities that already have electronic record keeping systems will need to meet applicable 
CROMERRR criteria or will no longer satisfy EPA's underlying record keeping 
requirements. Nmy regulated entities, therefore, would have to adopt existkg computer 
systems to m e t  CROMEFtRR requirements or, in the alternative, replace existing 
sohare  and perhaps even hardware. For example, ifa utility wanted to continue 
mainfaining records electronically, it would have to revise its computer programs to 
incorporate all of the quality assurance/quilrity control requirements specified in the 
proposed regulations (e.g., protecting the documents from unauthorized alterations and 
tracking all alterations). The coalition's letter is posted to the NRECA web site. 

TR&A TED WOOD GUIBELmELs,F h response to concerns raised by environmental 
groups regar- potential health and environmental effects associated with treated wood 
products, USWAG developed a voluntary Treated Wood Guidelines document for use by 
its members. The guidelines are intended to help ensure greater consistency and 
uniformity within the industry regarding treated wood management practices. They also 
are intended to help ensure that treated wood products are properly mamged when 
removed f?om service. Included in the guidelines are reasonable measures industry can 
take to help enme that secondary users acknowledge the potential risks and 
responsibiies of the handling, use, and subsequent disposal of the treated wood 
products. USWAG also is workkg with EPRI to explore additional reuseirecycling 
options for treated wood as alternatives to the traditional reuse market. The voluntary 
Treated Wood GuideIines are posted to the NRECR web site. 

___ 



EPA EEGULAT0RYd4GENDA (December 3; 66 FR 62239) EPA notice announcing the 
issuance of its semiannual regulatory agenda. The agenda provides specific information on 
the status of regulations and policies that are under development, revision, or review. 

NA@’ OZONE STAMDARDS (November 14; 66 FR 57267) EPA notice of its 
proposed response to the U.S. Court of Appeals 1999 remand ofthe agency’s 1997 
National Ambient Air Quality Standards (NAaQS) for ozone. The court ordered EPA to 
reconsider the standard, taking into acc~unt possiibte beneficial health effects from 
ground-ievel ozone in shieiding the public from the hannful effects of ultraviolet 
radiitioa In its response, EPA proposes to keep the standard for ground-level ozone at 
0.0s parts per d o n ,  the Ievel it set in 1997. The agency says the damaging effects of 
ground-level ozone fir outweigh. any baefits it may provide as a radiation shieid. 

By way of background, the remand was included in a ruling in which the D.C. Circuit 
overturned the 1997 ozone standard, as weil as a new air quality standard for paniculate 
matter in a case that brought national attention. The court found that EPA exceeded its 
constitutional authority in issuing the 1997 standards, part& because it did not base the 
standards on an “inteliigible principle” for protecting public health. Most of the ding 
was subsequently overturned by the Supreme Court. The high court, however, let stand 
that part of the iower court’s decision that ordered EPA to reconsider certain aspects of 
the standards, inciuding the possible protective effects of ground-level ozone. Comments 
on EPA’s proposed response to the court’s remand are due January 14,2002. 

TITLE V OPERATING PERMKT (November 27; 66 F’R 59161) EPA finaf rule 
revising the definition of “major source” under Titie V (Part 70) to no longer require 
sources subject to section 11 1 and 1 12 standards promulgated after August 7, 1980, to 
inciude non-hazardous fugitive emissions in &terminkg major source status. The fhaI 
rule, effective upon publication, aIso deletes the phrase “but onIy with respect to those air 
pollutants that have been regulated for that category” from the definition. Thus, it 
requires consideration of all pollutants iffigitives are inciuded. EPA is only requiring 
states to revise their programs to implement the deietioa The change to e x c i d  
fugitives emissions for sources subject to post-AugUsl7,1980, NSPS is optional. 
According&, this deletion could theoretically trigger Title V applicability for some 
sources with fugitive emissions that are not regulated under an applicable NSPS. 

CO#LING E% TER D’TMCE ,STRUCTURE&’ X 6 @ )  EPA Administrator Christine 
whitman signed the final section 316(b) Coohng Water Intake Structure (CWrS) new 
f a c i  rule on November 9. The rule is the kst of three scheduied regulations designed to 
reduce adverse environmental impacts, especially impacts on fish and shellfish, from CWIS 
at industrial faciiis and power plants. According to EPA estimates, the ruie will govern 
the design and construction of structures at 121 new manufhcturing and electricity 
generating plants over the next 20 years at a cost of less than $47 &on annmliy. EPA 
says it expects that the rule will not impact on the nation’s energy supply. The rule, 
accompanied by a preamble of over 350 pages, inciudes elemees of z two-track approach 
suggested by industry that would allow certainty and fast permating over greater fleXioiIity 

~ 



through site-specific analysis. The approach is fk less useable than that %egested, 
however, and the rule has another major shortcoming in tbat it fails to incide a &&&ion 
of “adverse environmental impact,” a key section 316(b) term. The d e ,  along with a 
Technical Deveiopment Docmen< Economic Analysis, and other related information is 
available on the EPA web site at: httu //wwc\l epa rrovlost/; I%/. 

F0LKPREGA”G EXCEXY EB@S‘TJBhrS On November 8, EPA issued a 
memorandum titled “Clarification- State Implementation P h  (SIF5): Policy Regarding 
Excess Emissions During Malfunction, Startup, and Shutdown” The memo was intended 
to satisfy the agency’s obligation under a settlement agreement involving industry’s 
challenge to EPA’s September 20,1999, guidance on that issue. Unfortunately, through 
some sort ofprocessing error, the November 8, 2001, memorandum erroneously included a 
paragraph that EPA had intended to deiete. As a result, the agency is planning to re-issue 
the guidance without the paragraph It is currently its way up the signature chain 
If you are provided a copy of the November 8,2001 guidance, please rekain &om 
circulating that document as it will soon be replaced with a new version. 

KATER ~~~~~~~I~~~~ GUIDANCE EPA recently W e d  the iirst of two long- 
awaited guidance documents on impaired water listing and assessment methodologies under 
the federal “ D L  program. It insludes recommen&ons to states regarding biological 
monitoring to determine whether a water body is impaired, thus requiring a TMDL. The 
guidance contains few changes kom the earlier draft that EPA circulated on October 5.  It is 
available on the EPA web site at: http llwww epa pov/owow/tmdl/new h t d .  

Litigation Proceedings 

NPDES IMPLIC4 TIOlVS OF RXTER TFdNSFERS The Second Cicuit Court of 
Appeals recently decided a case involving the inter-basin transfer of water in a manner 
that raises potentialy problematic questions for electric utilities that use canal systems to 
connect separate waterbodies or operate hydroeiectric f a c i e s  that divert water form one 
waterbody and return it to another. The case involves a project that was designed to 
h i i t a t e  the delivery of water to a city for use as drinkkg water - diverting the water 
kom a reservoir in one watershed basin through a tunnel to a creek and then to a second 
reservoir in a separate watershed basin. Absent the tunneL water from the reseeoir 
would not reach the creek 

The plaintifti in the case claimed that the release of suspended solids, turbidity and heat 
kom the tunnel to the creek constituted the “addition” of pollutants and, thus, triggered 
“DES permittbg obligations for the city under the CIean Water Act. The cowt agreed. 
In short, it ruied that whenever pollutants are transferred form one waterbody to a distinctly 
separate waterbody by way of a discernable, coniined and discrete conveyance. that 
transfer will trigger NPDES permitting obligations (at least within the Second Cicuit). A 
copy of the case is available onIine at: http //csmail law pace edu/lawliblleoal/us- 
Ie~a1/1ud~narv/second-c1rcu1t/tes13/00-9447 html 



POWER PL.&VT OPACITY The U.S. District Court for the Eastern District of 
Tennessee recently issued an opinion dismissing a citizen suit against two coal-fked 
power p h t s  h r  alleged opacity violations o\rational Parks Conservation Assocktion, 
Inc.. v. Tennessee Vallev Authorh, No. 3:00-cv-547 (E.D. Terul Nov. 26,2001)). The 
opinion offers two & d e  rationales for dismissal - both of thean significant. Under 
the fist ratio& the corn W s e d  for failure to provide notice of sficient specificity 
to satisfj the requirements for citizen suits under CAh section 304(b). The Court found 
the group’s statement m the notice that the utiiity had ‘’regularly violated” the opacity 
standard “for at least iive years” insu8iicient in part heme it did not “specify the dates 
of the alleged violations or identi@ at w%h Sites the violations occurred.” Under the 
second rationale, the Court found that because the group bad not identiiied any opacity 
exceeciauces that were not approved under the plant’s p d s ,  the group’s suit was in 
essence a collateral attack on a faGially vaIid permit issued under the SP. (The permit 
allowed, among other exceptions, “de minimis” exceedances for up to 2% of the time). 
Although the permit aiffered from the SIP by allowing the 2% exclusion, the Court found 
the state’s dwision to provide the 2% exciusion in exchange for the plant’s agreement in 
the permit to use a Continuous Opacity Monitoring System (rather than Method 9) as the 
compliance method, reasonable given that the end result was a “more restrictive emission 
standard.” The decision is available on the NRECA web site. 
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/Nove&r 1 2.2001 

Comments Fiied 
(Referenced comments me pasted to the NRECA web site at: httu //mw nreca ardmembers/Duh noiicv/) 

REGIONAL RAZE BART GUIDELINES On October 5, the Utility Air Regulatory 
Group (LJAFV.3) submitted comments to EPA on its proposed guidebs for Best 
Availabie Retrofit Technoiogy (BART) determinations under the nregional Haze 
regulations (66 FR 38108). UARG said the proposed guidelines intrude upon the States' 
discretion to fishion iocal solutions for the visibility probiem they encounter and in 
doing so, exceed EPA's authority. UARG said #at Congress intended for the States to 
take the lead in developing and impiemmting visiMity protection programs and, 
therefore, the proposed guidelines should be withdrawn and revised to be consistent with 
the congressional allocation of authority. NRECA is a member of UARG. 

NATIONWIDE PERMITS On October 9, the Utility Water Act Group CUPJAG) filed 
comments in response to a proposal by the US. Army Corps of Engineers to reissue and 
modify the nationwide permits m s )  (66 FR 42070). The proposed rule would reissue 
all nationwide permits - even those issued as part of the Corps' replacement permit 
ruiemaking in March of 2000. This would result in al l  of the current nationwide permits 
being in effect for the same five-year period beginning on February 11,2002. In its 
comments, W A G  supported the removal of the requirement in General Condition 26 to 
afknativety donrment compliance with EeMA and also supported the corresponding 
deletion of the n o t W o n  provision in General Condition 13 for above grade fius. 
UWAG said it approved of proposed revisions relaxing the mitigation preference for 
restoration of at ieast 1: 1 based on acreage and also the extension of the grandfathering 
provision for certain projects permitted near the end of the NWP's five-year period. 
W A G  recommended that the Corps m o w  the acreage requirements for NWP 12, direct 
divisions and districts to review and revise as necessary regional conditions k t  may 
inhib~ expeditious use of energy-related NWPs, and reduce the time limits in General 
Conditions 13 to 30 days for energy-reiated projects. NRECA is a member ofUWAG. 

PROPOSED MERCURP TMDLs W A G  joined with the Federal Water Q~~ality 
Coalition in filing comments that responded to EPA's proposed mercury total d u m  
daily io& (Th4DLs) for the Middle and South &or,& watersheds. The coalition 
commended EPA for certain elements of the approach it used in drafti i  the TivfDLs but 
expressed concern about several other aspects. It said it did not support the r e h  on 
the use of bioaccmdation factors and strongly opposed 

~ 

options for point 
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source dischargers that imposed limits equivalent to "no mixing zone" requjrements. The. 
ion pians coalition said it aIso was concerned about inchding requkements for muummt 

as permit conditions and said that there are other better ways to ensure that water quality 
is protected while treating all parties fhkly. 

EHA GUIDANCE ONRCM Ce))Z%)IECTWEACT'I'Ph7 OnNovember 1, the Utility 
SoEd Waste Activities Group (USWAG) sent a letter to EPA endorsing comments by 
several other industry groups regarding EPA's initiative to provide guidance to the 
regions on recognizing when RCRA correctiVe action has k n  completed (66 FR 
50195). USWAG said the comments it is endorsing have correctly identified the 
strengths and weaknesses of the 
determining when corrective act 
of fonneriy con taminated properties and restoring t h m  to economic productivity as part 
of brownfieids and similar programs. USWAG went on to say that the importance of such 
a determination, however, is not limited to RCRA corrective action sites and therefore 
urged EPA to d e v e l m q a d e r  program for remediations overseen by State regulatory 

The guidance is avaihbie on the EPA authori t iem-EA is a 
webd&cat: hi% llwww g- . 
/ 

,6AYPCCPBASE IAMEWDMENTS On October 4 and again on October 15, USWAG 
sent additional information to EPA regarding secondary containment at oil-iilIed 
electrical equipment installations and described the structural and design differences 

. .  . 

e. It said that the process for 
ential for faciritating the tmusfex 
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ktween utBy operating electrical equipment and oil storage tanks. US WAG iiko 
provided information regardhg %barges of oil to navigable waters form oil-iilled 
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i 
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I 

electrical equipment installations that were reported to the National Response Center 
<me 1997. The information is part of a contmuing effort by USWAG that is intended to 
assist the agency in tailoring its proposed Spa Prevention Control and Countermeasures 

electrical equipment. The SPCC Phase I amendments d e  was iinaJized under the 
Ciinton Administration but never promulgated. It currently is on hold while undergo& 

ion. The iatest inciications are t& review and possibie revision by the new Admrmstraa 
pubhation of the fulal d e  has again been delayed and now is anticipated no ed'er than 

LOM~PZHEAFWE PROCUMmFT GUIDELAVES On.Q&<h 29, USWAG jomd, 
with the.Namerican Coal Ash Association (ACCA) in subdf&g comments that responded 
to EPA's n&cand request for information_on-izS p&posed Comprehensive Guideline for 
Procurement ofP&lu&s--*6vered Matensls (66 FR 45256) and its Recovery 
Materials Advisory Notice rV (66 FR 45297). USWAG and ACAA endorsed the proposal 
to add to the Comprehensive Procurement Guidelines (CPG) biastiig grit made with coal 
slag and the desiggtion of nonpressure pipe and rookg mate& made with recovered 
content concrete. They commended EPA for promoting the CPG program and said that the 
assistance of the federal govemmee is needed to break down the barriers to expanded use 

/ 
Plans (SPCC) Phase I amendments to address the special characteristics of oil-iilied / , 
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' .of coal combustion products - one of the most abundant mineral resources in the corntry 
andone of the largest stresses on waste disposal capaciiy. *_d - -- 
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RCM HMAkE8)OWS R+G’IFPS M.4VFEST O n  October 4, USWAG filed comments 
with EPA in response to the agency’s hazardous waste manifest standardization and 
automtion proposal (66 FR 28239). The agency’s proposal is intended to siiw the 
current hazardous waste manif& program in several ways, including (1) reviskg the 
federal Uniform Hazardous Waste lvi ies t  form to eIiminate va&b%ty among states, 
(2) standardizing the manifest procedures for handling so-called “rejected loads” and 

’ “residues” that caunot be accepted or handled by the designated TSDF, and (3) allowing 
: for, but not requiring, waste handlers to ebtmnically prepare, tmmmt ’ , s b  and store 
’ hazardous waste manifests. 

i . In general, USWAG supported many of EPA’s proposed revisions that aim to provide 
sign%cant regulatory relief eom current manifest paperwork requirements. USWAG 

\ emphasized, however, that the h a l  demaking must be kept as simple as possible to 
\ ensure full h e  participation of the regdated C Q D I E I ~ .  It also said that the rule wiU 
only be effective ifEPA continues to coordinate its manifest program with that of the 
#/Department of Transportation (DOT). 

In that regard, USWAG also submitted comments in response to the DOT Research and 
Special Programs Adrrrrmstrat ion’s (RSPA) proposal to revise the shipping paper 
requirements for transportation of hazardous wastes (66 FR 41490). RSPA’s proposal is 
intended to conform its shipping paper requirements with EPA’s hazardous waste manifest 

necessary to e r n e  that the agencies’ interrelated regulatory requirements and proposals 
are compatible and thus fhc i i t e  regulatory compliance and promote transportation safety. 
USWAG expressed concern, however, that the RSPA proposed regulatory language is 
needlessly complex and therefore may fixstrate comphce  efforts. USWAG 
recommended streandin& the re,&.ations by incorporating by reference EPA’s hazardous 
waste manifest re,&tions and simpiy requiring that a printed copy of the hazardous waste 
manifest form seee as the shipping paper and accompany the shipment - regardless of 
mhether a traditional or eiectronic version is prepared by the waste generator. 

PCB Q&A MANUAL On Octobr 4,USWAG sent a letter to EPA express& amcem- 
about the agency making changes to its PCB Question and Answer M d  (QkA 
Manual) without bringiing those changes to the attention of the pubiic. USWAG said that 
bscause many in the re,nuIated community may rely on the Q&A Manual in determining 
their PCB regulatory obligations, it is important to know when and why EPA makes any 
amendments to the document. USWAG said its letter was not intended to discourage 
EPA fkom continuing with the development of the man& but rather requests that EPA 
simply provide b&er notice (as apposed to none) to the regulated community when it 
amends the manuaL 

EPA responded favorably and quickly to the letter and said it is ta lhg action to implement 
changes on its PCB Home Page and in the QgSA Manual to better inform the pubiic about 
changes made. Specifically, every page of the m u a l  now wilI contain a header ident- 
the latest revision date and all Q&h have k e n  individilaliy numbered sequentdy by 
regulatory section. In a d ~ i o n ,  the manual has a new fkont page identifjhg the mdividual 

. .  

t 1 reform p ropod  USWAG said the ongoing coordimtion b e e n  RSPA and EPA is 
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.. ... questions that have been cbanged since the last update. Thus, readers can go to the fkst page 
to determine quickly the mdhidual Q&As that have been mo&d or added For additid 
information, see the EPA web s i e  at: http:l/www.eoa.~ovlopptintrlpcbl. 

-... ... -. .- , .... . . .. 
. , + ' ' ' - - ,  "' ' 7 dpdpp2 M E R C U R Y B T  USWAG also provided comments on EPA's report, 

Characterization and m,anagement of Residuesfrom.Coal-Fired Power Plants, prepared by 
', the OEce of Research and Development ( O W ) .  USWAG said it is troubled that 
: d e v e l o p e  of the dratt report appears to have had little participation by the agency's 
1 Office of Solid Waste (QSW). OSW is the focal point of regulatory decisiomnaking within 
j ,the agency regardkg solid wastes in general and solid wastes with the scope of the B e d  ' 
' ,  Amendment to RCRA in particular. USWAG said OSW data demonstrates that mercury 

and dioxin concentrations in coal combustion products (CCPs) are too low to merit further ' 
! 

\ mercury concentrations in CCPs. USWAG said that a mass-balance is a simpljstic 
\ approach that, in black box fashion, generates output m b e r s  based on broad assumptions " 
i and bypasses the complex chemical-physical reIationships that are at the core of these 
1 issues. USWAG also expressed,concern that the draft report does not seem to appreciate 
! the complexity of CCP reuse issues fiom both policy and economic perspectives. It d c s  : 1 casual, ciamag- preliminary conciusions ofpotential fixture risic fiom some CCP uses. ,: '' 

' USWAG urged ORD to strike such conclusions from the draft repoyt, ,,... - ~. 
: _*,-- 

1 

: concemandque d O m s  reliance on a mass balance approach to &bate anticipated 
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New Documents 
(See Fe&d Register web site at: http://~.access.m.~ov/sii docs/aces/acesl40.hrml) 

~ 

UKGG UFDATELETTER W A G  provided an Update Letter on October 8 that 
inciudes information on developments of signiscant interest to electric utilitiis on Clem 
Water Act issues that have occurred over the last several months. Issues addressed in the 
letter inciude cooling water Section 316(b) and Total I v k h u m  Daily Load 
developments as well as updates on various Iitigation activities. The update is available 
on the NRECA web site at: httu //www nreca orrr/memberslpubgolicv/. 

MERCURY TEST METHHIDS (October 9; 66 FR 515 18) EPA is proposing to modify 
test method 163 1 for meamkg mercury in aqueous samples. The proposal fidfik the 
requirements of an Octobsr 14,2000, settlement agreement. It requires the use of c& 
''clean techniques" and quaJity control requirements when using the test method. The 
deadline for commvgs on the proposal is Decemhex 10,2001. 

MfiTURE A N D  DERWJYD-FROM RU€k?S' (October 4; 66 FR 50332) EPA direct final 
ruie chrifyhg an earlier rule (66 FR 27266) that revised the and derived-from 
rules under RCRA. The rule replaces an exemption concerning B e d  wastes that was 
deieted inadvertently. The rule aIs0 clariiies tbat B d  mixtures and Med hazardous 
wastes that have been Wed solely for their $&ibii, corroskity, and reactivity 
characteristics are exempt once the characteristic for which the waste was Wed has been 
removed. The rule is effective Dec&"r 3,2001, uniess adverse comments are received. 



DELAY C W  ?MIX RULE (October 18; 66 FR 53044) EPA final rule delaying by 1s 
months the effective date of its Total Miximum Daily Load (TMDL) rule (65 FR 43585). 
The new effective date is April 30,2003. The. rule also gives states more time to submit 
their next lists of impaired waters - to October 1,2002, from April 1,2002. Tk delay is 
designed to alIow the agency additional time to review the rule and mm~orate 
recommendations made by the National Research Council. Those recommendations 
were published on July 13,2000 (65 FR 43586). 

As part of its reevaluation efforts, EPA plans to hold public meetings to receive 
stakeholder perspectives on key issues associated with the TM13L program and related 
issues in the WDES progxm Additional information about the meetings, which EPA is 
characterizing as “listening sessions,” is available on the EPA web site at: 
http ilwww epa soviowowltmdlimeetingsi. 

GUIDANCE D,OCUMEiVTS (October 18; 66 FR 52918) EPA notice of availability of 
two guidance documents on compliance with land disposal mstrictions (LDh). The frst 
document is draft guidance on demonstrating compriance with the LDR alternative soil 
treatment standards. The second is a draft interpretive memorandum on the stabiition 
of organic-bearing hazardous wastes. The d o c m a t s  are available on the EPA web site 
at: httu i l m  epa govieuaoswcrihanvastefldr/soil~id htm. 

(October 10; 66 FR 51665) EPA notice of release of the third in a series of waterbody- 
specific nutrient criteria technical guidance documents. This one addresses estuarine and 
coastal marine waters. EPA already has published guidance for &es/reserVoirs and 
rivers/stream and plans to prepare a fourth for wetlands. This latest guidance is 
avaiiable on the EPA web site at: http llwww eua ~oviostlstandards/nu~ents/marinei. 
Comments will be accepted through December 10,2001. 

On October 31, in response to criticism over the effectiveness of compensatory mitigation 
programs, the U.S. Army Corps of Engineers published Regulatory Guidance Letter 01- 1, 
Guidance for the Establishment and Maintenance of Compensatory Mitigalion Projects 
Under the C o p  R e p l a t o y  Program Pursuant to Section 404(a) of the CWA and Section 
10 of the Rivers and Harbors Act. The guidance applies to mitigation proposals submitted 
after October 3 1,2001, “and to tho% [mitigation projects] in the early stages ofplanning or 
development.” It affords district enginems increased DexibiIity m adopting appropriate 
d iga t ion  for impacts to waters of the US. It also imposes additional requirements on the 
permittee to insure the success of any mitigation projects. The guidance is posted to the 
NRECA web site at: http //www nreca oreimembersipub uohcvl. 

RCM CORRECTiTiB ACTION HmDBBOK (October 17; 66 FR 52762) EPA notice 
announcing the avaiiabitay of a iinal “Handbook of Groundwater Policies for RCRA 
Corrective Action” The handbook is intended to promote faster and more Ikxile. 
cleanups and improve program implementation It is available on the EPA web Site at 
httD / / m i  eua govicorrectiveaction. 

~ 
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DHJiUUNG W T E R  ARSEh‘ZC7S’TAlRB EPA announced on October 3 1 its final 
decision regarding reconsideration of the h a l  rule setting an arsenic standard for drinlcing 
water. The agency has had the rule under review since its adoption by the Clinton 

tion in January. The review was initiated because of concerns that the new 
standard was not based on sound science or did not undergo a proper cost analysis. In its 
announcement, EPA r e e e d  the new lower standard of 1 Oppb and said it based its 
decision in part on three reassessment reports it has since received - the National Academy 
of Sciences’ reassessment of the risk assessment, the National IkWiug Water Advisory 
Council‘s review of the costs of comphce,  and the EPA Science Advisory Board’s 
review of the d e ’ s  benejits. EPA said the additional study and consultation have not 
delayed, however, the c o m p h c e  date for implementing a new standard in 2006. At this 
point it is uncertain how EPA will translate its recent announcement into final regulatory 
action. The agency may simply leave the January 2001 Clinton rule in place or it may 
pubkh a new ILinal rule to promulgate a 1 Oppb maxhm concentration level (Ma) based 
upon the Bush Adminiscation’s reassessments of the science and economics. 

In an extraorhary coincidence, the agency’s announcement of the new standard 
coincided with the deadiine for comments on the agency’s proposal to adopt an MCL 
within the range from 3ppb to 2Oppb (66 FR 3761 7 ) .  EPA’s decision to reafhn the 
IOppb standard was not a complete surprise, however, and comments submitted by 
USWAG along with other industry groups on the agency’s proposal focused on M m g  
the collateral effects of EPA’s decision on non-drinlcbg water programs such as RCRA 
and CERCLA. Towards that end, the comments addressed in detail EPA’s methodology 
for setting the standard, armping that a non-linear model is more appropriate. EPA also 
was urged to provide a statement in it final action that “decouples” the Safe Drinkkg 

, . . ,  

~ 

Water Act regulatory action kom other programs. -_._---. - .---- -_-- .* 
____/-- 

GbEONEE HOLE NOFV‘STABLEE According to scientists from NASA and the National 
Oceanic and Atmosphsric Adminktmtio~ satelLite data shows that the area of the 
Antarctic ozone hole has remained similar m size over the past three years. The 
researchers say they have observed a leveling-off of the size of the hole and predict a 

’ slow recovery over the next 30 to 50 years. They said the stab@ of the ozone layer is 
consistent with human-produced chlorine compounds having reached their peak 

‘ concentrations in the stratosphere and bemgidg to very slowly decline. The scientists 
’ predicted that recovery of the ozone hole back to levels observed before 1980 will take at 

least 50 years, however, given expected changes in climate, inciudq a cooler 
stratosphere, which could cause a delay in the recovery. More information on the NOAA 
and NASA estimates can b-, found on the internet at: 
httu liwww psfc nasa rrov/toostorv/2OOI 10 I6ozonelaver html. 

M5RE @WLEXAkYSESSMfiTT IEECOMMENDED FOE T R E A E 3  VOOD On 
OEtoZr 24, a federal scientific advisory panel recommended that EPA conduct a more 
complex probabiIistic risk assessment for its review of wood treated with the preservative 
pesticide chromated copper arsenate (CCA), rather than the more simplified approach 
k t  the agency chose. The Federal Insecticide, Fungicide, and Rodenticide Act Advisory 
Panel provided the recommendation in response to a request that it comment on the 

-. _- - --. 
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methods and data that the agency is using for a p r e h i m y  assessment of hazards and 
exposure to children from piaygrouuds with wooden equipment treated with the 
preservative. The review is in response to a petition by consumer and environmental 
groups to ban use of the preservative on playground equipment. The panel said the 
simplified EPA as~ssment looks only at the hazards and exposures regarding CCA and 
does not clmmteme ’ potential risks posed by chromium or arsenic residues that can leach 
from the treated wood. It said a probabilistic assessment produces a distribution of 
exposures and risks and is viewed as more accurate or realistic than the determinktic 
approach EPA is ushog. Reportedly, EPA hopes to release a complete prehinary 
assessment of CCA, including and assessmeat of risk to chiidren, by early next year. 

NOXBUDGET TMDJNG ~~~~~~ EPA recently released the followkg new 
documents related to monitorkg d e r  the NOx SIP Call and Section 126 Trading 
Programs: (1) “Certification Application Review Checklist for the NQx Budget Tradii 
Program” (revised IO-IO-01), (2) “OTC Sources Under the Federal NOx Budget Trading 
Program Guidance on Changing MonaOring Methods and Upgrading Monitoring Plans 
to EDR v2.1”, (dated 10-12-01), and (3) ‘Monitoring P h i  Review Checklist for NOx 
Budget Trading Plan” (revised 10-1041). Also avaiiabie, is EPA’s “Monitor 
Certification Guidelines.” The guidance addresses monitor certification and QNQC 
requirements and monitor certification deadlines for various categories of units affected 
by these programs. The docummts are adable on the EPA web site 
httu //www epa gov/airmarkets/fednox/index htd.  

C6p1BKBINED HEATlyVB) POTNER GUIDANCE (October 15; 66 FR 52403) EPA 
notice announcing the availability of draft ,ddance providing relief for Combined Heat 
and Power (CHP) faGiIites under the CAA new source review (NSR) and Title V 
programs. The guidance would clarify the definition of “stationary source” to allow CHP 
faciies to be considered separate sources &om the host fkdity - thus, allowing tbe 
faci ies  to escape NSR requirements that otherwise would apply if their emissions were 
combined, The guidance aIso would clariEy a procedure that could allow new CHP 
projects to ‘’net out” of the NSR program by subtractig &om their emissions the forgone 
emissions of the units they replace. The draft guidance is avaiiable on the EPA web site 
at httu Nwww epa govlttnlnsr. Deadline for comments is November 14,2001. 

??@E SKEPTIC& E ~ ~ ~ ~ ~ ~ E ~ ~ ~ ~ T  A recent book by Bjom Lomborg, a young 
statistics professor and political scientist at the University of Aarhus in D e m k ,  hds 
on close analysis that the factual foundation on which the environmental doomsayers 
stand is deeply flawed. Lomborg says that exaggeration, prevarications, white iies and 
even convenient typographical errors have been absorbed unchallenged in the folklore of 
environmenial disaster scenarios. 

___ 
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The book, The Skeptical Emironmenlalist; Meawing the Real State of the World, 
counters the gloom with a clear scientifically based picture of the true state of the E& 
It talces a rational view of what we can expect in the next century. Lomborg h d s  a 
decline ofpoverty and stanration across the world, that we are not running out of energy 
and minee resources, the population bomb is f i izhg,  and fiir &om h h g  us, pesticides 
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i and chemicals are improving longevity and the quality of He. The book's longest, most 
detailed chapter is on global warmkg and the Kyoto Treaty. While Lomborg agrees that 
a warming trend is real, he says the IPCC exaggerates the possible threats and present- i 

I day proportions of global warming while neglecting the benefh. His most stunning ' conclusion: even if the Kyoto treaty were fuuy implemente& it would stave off warming 
1 by oniy about six years -postponing it from 2100 to 2106, while costing anywhere from 

I . ............... -.._- , - . .  , ........ I , cc---. r: 
$SO to $350 bilIion per m u ~ ~  

_---.-- ----------.: -,,,- .............. 

1. -r 

/ Litigation lprocwiinrrs 
I 

~~~~~~~~~~~I~~~ On October 10, thc Fourth Circuit Court of Appeals in 
Ricbmond, Virginia, ruled that the Clean Water Act provides a permit shield from 
enforcement actions for discharges that are not regdated under a f k c i i s  discharge permit. 
The case, Piney Run Preservation Association v. County Commissioners of Carroll County, 
Marylan~ involves a publicly owned treatment works (J?OTW) that was fully complying 
with its NPDES permit but also was discharging heated water - and heat was not expressly 
mentioned in the. @. Local landowners claimed that the POTW was forbidden to 
discharge any pollutant, &e heat, that was not expliciiiy authorized in the permit. 

The appeals court decision overturned a federal district court and upheld the principle 
that the NPDES "permit shield" is broader than@ the pollutants named in the per&. 
The basic principle is that an NPDES permit authorizes the discharge of any pollutant 
that was ''within the reasonable contemplation of the pennittikg authority at the time the 
permit was issued." 

W A G ,  along with several other business and mdustry groups, had filed an amim brief 
in the. case calling the court's attention to a prior case that turned out to be crucial The 
brief also explained at some length that weakeniq the "shield" would mean that 
permittees could be penalized for even hfk i tes ima l  discharges of unlisted pollutants - an 
idea the court took up near the end of its opinion. WAC3 said that the court's decision is 
a very f?ivorable outcome and makes clear that the more you tell the permitting agency 

; about your watestreams, operations, and processes during the permit application process, 
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Meetinss t Workshops 

RCM NA TIOiWL MEETING EPA recently announced that the 2002 RCRA National 
Meeting will b-, open to the public for the first time ever. The meeting wiU be held January 
15-18 in Washington, De. Session discussions will include Corrective Action, Permitting, 
Federal, State and Tnial P r o g m ,  Municipal Solid Waste, Non-hazardous h d d  and 
Special Waste, Waste hhimization and more. While there is no fee for attendq the 
meeting, pre-registration is required. Additional information, including how to rem*, is 
available on the EPA web site at: http liepa rrovloswimeetins. 



EP.4 T N  TMIVIiVG &'ES&'FQNS (October 2 9  66 FR 54522) EPA announced that i t  will 
conduct full-day EPCRA Toxic Release Inventory (TRI) training workshops across the 
country this fau The workshops are intended to assist in preparing annual reports on release 
and other waste management activities uader section 3 13 of the E m g a c y  Piamhg and 
Cornunity Right-to-Know Act and section 6607 of the Pollution Prevention Act. A portion 
of the workshops will focus on new reporting requirements for lead and lead compounds, the 
reports are due by July 1,2002. Additional information regarding workshop schedule and 
how to reg- is available onthe EPA web site at: http //www epa Pov/tri/trinew htm. 

NSR COMPLdffNCE ~~~~~~ The American Public Power Association (APPA) is 
hosting a workshop on Clean Air Act New Source Review O\TSR) c o q h e  issues and 
has extended rn invitation to members of cooperatives. The workshop is intended to 
address the uncertainty regardhg what is and what is not permissible under EPA's 
current interpretations. It will include real-world case examples of routine maintenance 
and outage managexnee decisions that the agency claims violated NSR r e q h m t s .  
The workshop is scheduled for November 30 in Orrsmdo, florida. Additional information 
about the workshop, including how to register, is available on the APPA web site at: 
h ~ d e n d a r l 2 O O l n s r  htm. 





Contact: MacMchnnan 
4301 Wilson Boulevard 
Arlington, VA 22203-1 860 
Telephone: (703) 907-5809 
www.nreca.org 

Multi-Emission Legislation - Electric Cooperative Principles 

Electric cooperatives support an effort to achieve regulatory certainty that will allow for the 
efficient management of the resources needed to produce electricity and achieve reasonable 
emission objectives. Electric utilities are faced with ever expanding environmental requirements 
that are duplicative, piecemeal and unnecessarily expensive. A new approach would be welcome, 
but only if it addresses improvements in air quality in a way that harmonizes economic, energy 
and environmental goals. Any plan must at a minhnum provide regulatory certainty and stability, 
increase compliance flexibility, reduce compliance costs, and maintain coal-based generation as 
part of the electricity supply mix while maintainin,. affordable rates for consumers and guarantee 
electric reliability. 

Rural electric cooperatives serve three-quarters of the land mass in the United States and provide 
power to more than 35 million consumers in the rural and suburban areas of this country. Electric 
cooperativm generate over S2,OOO megawatts of electricity for distribution to their consumers. 
Seventy-five percent of this generation is coal-based and will be tbe target of any multi-emissions 
legislation. 

As small consumer-owned utiliies, the nation’s electric cooperatives provide h i r  consumer- 
members with the lowest possible electricity rates and advocate fiercely for the well-being of 
their local communities. Any multfemissions legislative proposal that would impact those rates 
will need to be closely reviewed to insure that the adoption is cost-effective and do not drain a 
local community’s financial and economic resources and their most economically vulnerable 
citizens while at the same time protecting the environment 

Electric cooperatives support the effort to develop legislation that meet the aforemenhoned goals, 
nevertheless are concerned about the potential elements and detaiis of the proposals. In general, 
electric cooperatives because of their size, characteristics, and dependence on coal for electric 
generation could be put at a severe economic disadvantage if a multi-emissions strategy is 
improperly designed. 

Electric cooperatives are also extremely concerned that while multi-emissions poiicy has merit, 
legislation could be drafted without sufftcient benefits to offset tbose additional costs. Multi- 
emission legislation must insure that once enacted that electric generating facilities have 
regulatory certainty for the future. If new legislation simply adds an additional requirement on 
eiectric generating stations without the removal of or nou-application of existing requirements, 
the promise of any commensurate regulatory bene& will not be met. 

Electric cooperatives believe that any legislation to alter the current regulatory scheme for eiectric 
power plants must include the following principles to achieve economic, energy and 
environmental goals. These goals will not be advanced if legislation only adds environmental 
costs and requirements. 

~ 
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Cooperative Principles: 

1. Programs to reduce emissions should be flexible and include emissions trading to minimize 
the costs of these programs on individual sources and the nation. Consistent with flexibihty, 
programs should not include unit-by-unit or other command-and-control requirements, since 
the size, configuration and utilization of a given unit will determine the most cost-effective 
compliance option for it. 

2. The timing and magnitude of emissions reductions for any program or combination of 
programs should not impair fuel diversity needed to provide affordable and reliable electricity 
to the nation’s consumers over the coming decades. Collectivelg, the programs should 
reconcile any confii&g national energy and environmental objectives. 

3. Programs to reduce emissions should incorporate adequate future regulatory certainty, 
whereby utilities making capital investments and other major changes would be reasonably 
assured that subsequent new or additional requirements would not prematurely supercede 
efforts to comply with the original programs or curtail the recovery of capital costs. 

4. A program to reduce mercury emissions should be phased. The initial phase should he timed 
and duected towards recognizing and accounting for mercury reductions resulting from 
existing and additional controls installed to reduce SOZ, NO, and particulates. The latter 
pbase should be timed so as to allow the cost-effective addition of controls, specifically for 
mercury, as needed to meet overall final program goals. 

5. Any program directed at curtailing COz emissions from coal-based units should be phased to 
bring about regulatory certainty, maintain national fuel diversity, and guarantee electric 
reliability. The initial phase should be directed at ensuring that technologies are available and 
cost effective for (1) the construction of new coal-based units that are significantly more 
carbon efficient than today’s technologies can render and (2) the sequestration or capture of 
COz emissions from the flue gas of existing coal-fired units. The latter phase should be 
timed to incorporate COzrequirements that are consistent with the abirity to economically 
implement the technological capabilities developed duhg the initial phase. 

6. Programs should allow sufficient lead times and phase-in periods for installation of additional 
pollution coutrols. Compressed timelines would unnecessarily escalate overall compliance 
costs due to supply shortages and would especially driveup compliance costs up for smaller 
systems that generally are less attractive candidates for consultants and equipment vendors in 
a tight supply market. 

7. Programs incorporating the trading of emissions credits, including a modified SOzallowance 
program, should be structured to equitably benefit all those entities that must comply with 
program requirements as well as the nation’s electric consumers. Any allocation of 
emissions credits should be based on fossil fuel utilized to generate elechic power. 

8. Under programs incorporating national caps and trading of emissions credits, New Source 
Review requirements addressing modifcations at existing units are unnecessary and should 
he eliminated. 
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/ 9. Provisions for govemment/private sector R&D collaboration to advance combustion and 
poUution control technologies, such as those advanced in the NEET hill, should be 
incorporated into any “comprehensive air“ legisIation when incorporated, these provisions 
should be structured such that all segments of the utility m d q ,  including not-for-pro& 
entities, can equitably benefit &om thm 

10. Programs that incorporate emissions tradimg should be structured to ensure no potential 
adverse effects on emissions credit pricing or emissions credit availability due to 
discriminatoxy market power. Smaller entities, and ultimately their electric consumers, must 
not be unfairly discriminated against in the emissions trading market place. Both generators 
and electric consumers should equitably benefit fiom emissions markets and their structures. 
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"' j 4301 Wilson Boulevard 
Arhgton, V&a 227.03-1860 

TT-(703) 907-5957 
www.nreca.org 

Telephone: (703) 907-5500 ! 

MEMORANDUM i 

hluary 12,2001 

TO: Statewide Managers 
GBrT Managers 
NFECA Board of Directors 

FROM: - 
A few tizings I wairted to share with you. .. 
Overview 

Senare Contnzirroes: Conjmtation Searings on Bush Cabzner Designees. Siiarin,o Power 

Presideni-Elect George W. Bush's designated EPA Director Christine Todd Whitman is 
scheduled IO appear before the Senate Environment and Public next Wednesday. January 
1 7'h. Energy Secretary-designate Spence Abraham and Interior Secretary-designate Gale 
Eu'orton are scheduled to appear before the Senate Energy and Natural Resources Committee 
the next day, January 1 &Ih. Ayiculture Secretary-designate Anne Veneman appears before 
the Senate Agriculture Commitree the same day. 

Weeks of negotiations between Senate leaders resulted in a landmark agement, which the 
Senate approved late Ia5t week, that gives Democrats and Republicans equal representation 
on Senate Committees. The ageement also spells out the procedures for freeing up 
legislation or nominations if a deadlock occurs at the committee ar subcommittee levels. On 
the Senate floor, the Vice President would still break the tie, as provided by the Constitution. 
In addition to the good faith .and, according to GOP Leader Trent Lott (R-MS); the 
"framework for bipartisanship" that has been established, the ageement now clears the way 
for both the Republicans and Democrats to make their committee assignments. Rq. John 
Kyl (R-AZ), who is coordinating the GOP committee assi-ment list, was expected to finish 
his efforf sometime this week. Democrats are expected to complete their rosters soon 
thereafter. 

In rhc House: Conmirree Changes ... 

Clean air issues are being moved within the jurisdictional authority of the House Energy and 
Power Subcommittee, chaired by Rep. Joe Barton (R-TX). An official announcement has 

-. 

i 

http://www.nreca.org


a 
not yet been made, but the change would give Chairman Barton broad authority over 
environmental issues related to or impacting domestic energy policy issues. 

The House Agriculture Committee has undergone significant reorganization. C h b a n  
Lany Combest (R-TX) announced the new alignments this week, which include changes in 
jurisdictional authority in three of the four subcommittees, and the addition of a new, fifth 
subcommittee. The new subcommittee - Conservation, Credit, Rural Development and 
Research -will be chaired by Rep. Frank Lucas (R-OK), who is knowledgeable about 
electric cooperative issues. I expect that this subcommittee will have jurisdiction over some 
rural electric co-op issues, as it did when I chaired a panel with a similar title during my 
tenure in the House. 

In addition to the new Conservation and Credit Subcommittee, the other Subcommittees and 
chairs, are: 

a General Farm Commodities and Risk Management - Rep. Saxby Chambliss (R-GA), 
who replaces former Rep. Bill Barrett 
Specialty Crops and Foreign Agricultural Programs - a new panel chaired by Rep. Teny 
Everett (R-AL) 
Department Operations, Oversight, Nutrition and Forestry - Rep. Bob Goodlatte (R- 
VA), who continues as chair, and 
Livestock and Horticulture -Rep. Richard Pombo (R-CA), who also continues as chair. 

a 
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Chairman Combest also said that the full committee would begin hearings on specific farm 
policy recommendations, beginning with testimony from producer groups in early February 
and March. 

~ 

RUS: Notice ofS500 million in Funding Availability-NO W-for Treasury Rate Loans 

The Rural Utilities Service (RUS) has issued a Notice of Funding Availability (NOFA) 
announcing the availability of $500 million in direct Treasury rate electric loans for fiscal 
year 2001. 

This new progam is the h i t  of one of NRECA’s successful lobbying efforts this past year. 
I hope that electric cooperatives - particularly distribution utilities -will consider the 
advantage of borrowings at the government’s cost of money. RUS notes also that it intends 
to treat all completed, qualifjmg applications for municipal rate loans (the cut-off date for 
which was October 28,2000) as “pre-applications” for the new, direct Treasury rate loans. 
Our Government Relations staff has also learned that RUS may directly call the first one 
hundred applicants in line for municipal rate loans, to ask if they would like to be switched 
to the new Treasury rate line. 

If any cooperatives in your state submitted applications for municipal rate electric loans prior 
to the October 2000 RUS cut-off date, please encourage them to complete an application for 

2 



, ’ ‘I. the Treasury rate loan program as well. A copy of the Federal Register notification is 
enclosed; for additional details on the apphation requirements, please call or Write: 

Robert 0. Ellinger, Management Analyst 
US.  Department of Agriculture I Rural Utilities S&ce 
Elect& Program .- Room 4023 . . : . .: .,... 

South Building - Stop 1560 . , ,  . . .  

, :  

, ,. , , ..,. , . , . . . . 

1400 Independence Ave., SW 
Washington, DC 20230-1560 
202.720.0424 

&US Expands Seaion I 2  Deferments to include Funding for Renewabies 

The Rural Utilities Service issued a proposed rule this week that calls for extending 
payments of principal and interest for RUS electric borrowers that choose to use the funds 
for new purposes, including renewable energy systems, distributed generation systems and 
contributions-in-aid of construction. The proposed rule expands the eligibility criteria for 
which RUS borrowers may defer the repayment of loans, known as Section 12 deferments. 
An RUS press release discussing the January 9 Federal Register notice is enclosed with this 
issue of A Few Dings. Written comments are due by March 12. Please contact Jim Ardoin, 
202.720.0843 or Claiborn Crain, 202.720.1255 at RUS for more information. 

FEBC Chairman Eioecicer to Leave Commission 

Federal Energy Regulatory Commission Chairman James J. “Jim“ Hoecker announced this 
week he would be leaving the Commission January 18. A key proponent of wholesale 
electricity competition through the development of regional transmission organizations, 
Chairman Hoecker chose to highlight the policies behind FERC Orders No. 636 and 888 
during his three-plus years on the Commission. 

~ 

&+op Plays a “Rolen in Popuiar Movie “&astaway” 

If you are one of the millions who have seen “Castaway,” the movie starring Tom Hanks as, 
well, a castaway, you may not have known that an electric cooperative played a role in the 
film. 

In an opening scene, posters of various “critters” -toads, Lizards and other small animals - 
adorn an office wall. 

Those posters might be familiar to thousands of elementary school children in KentucAT, 
because they were produced by East Kentucky Power Co-op, Winchester, specifically, by 
Jeff Hohman, the G&T’s Natural Resources and Environmental Communications Manager. 

The “critters” are Mr. Hohman’s “personal” friends, animals that are indigenous to East 
3 
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Kentucky‘s service area. k. Hobman takes his little fiends to thousands of presentations 
each year for elementaq and junior high school children where he discusses Kentucky 
wildlife and East Kentucky‘s role in preserving and protecting thcse species. 

Word of h k  Hohman’s endeavors reached the producers of the movie, whose set designer 
called the co-op to request permission to use them in the fi&g of “Castaway.” The rest, as 
they say, is history. 

4 



UnitedStates Department of I\qriculture 
Rural Development 

Rural Busin-Cwperative Service * Rural kiousing Service * Rural Utilities Service 
Washington, DC 20250 

Federal Register Announcement 

RUS Proposes Changes for Funding Renewable Energy Systems! 

(Washnygton, D.C., January 10,2001) -Rural Utilities Service (RUS) published a 
proposed rule in the January 9,2001 Federal Register to specify additional procedures and 
conditions under which borrowers in the Electric Program may request extensions of the 
payment of principal and interest. These extensions, also known as Section 12 deferments, will 
enable RUS borrowers to use needed funds for renewable energy systems, distributed generation 
systems and connection fees. 

RUS strongly believes it to be a good business practice to provide a Borrower the 
opportunity to address financial hardship and to improve access to affordable power and new 
renewabie energy technologies, achieve specified program objectives to benefit rurai America ~ 

RUS borrowers can request Section 12 deferments to create a fund to iinance eligible 
projects. The deferred principal and interest are then paid back at a later time. “This authority 
opens the door for rural Americans to participate in the new energy revolutions and help enhance 
OUT nation’ energy independence,” Christopher McLean, RUS Administrator said. 

Presently, eligible purposes for Section 12 deferments include financial hardship and 
energy resource conservation loans. The proposed rule expands eligibility to include renewable 
energy projects, distributed generation and contributions-in-aid of construction. The procedures 
and conditions for these purposes have not previously been codified in the Code of Federal 
Regulations. In addition, eligible new purposes (renewable energy projects and contriiutions-in- 
aid of construction) are included in this proposed rule and will follow the same procedures and 
conditions as the energy resource conservation loans. 

ccrainli3rus.usda.eov 

R m i  L?eveiopmi is an Equal %amity h d a  
CoTiainrs oidisnimination should be s a t  to: 

S m e t v y  of Apicuihm, Wasningron, Dc 20250 
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Interest rate term ends in 
(war) 
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Conservation Service. [NRCSI, 441 S. 
Salina Street. Fifth Floor, Suite 354. 
Syracuse, New York, 13202-2450. 

h copy of this standard is avaiiahie 
from the above individual. 
SUPPLEMENTARY INFORMAnOK SeddOn 
343 of the Federal Agricuiiural 
Improvement and Reform Act of 1996 
states that revbions.made after 
enactment of the law to NRcs State 
T d n i C a i  Guides used to Cany Out 
highly erodible land and wetland 
provisions of the law shall be made 
available for public review and 
comment. For the next 30 days the 
NRCS will receive comments relative to General Obligation or the 
the proposed chWes' FD1lOhg that 
period a determination be made by 
the NRCS regarcling disposition of those 
comments and a final determination of and waste loans. '' 

change will be made. 

wqme M. MaIe5Ck. 

Conservntian Senrice. S.mcuse. 2W. reflect the average ratas for the years used by the u t  
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bear interest at a single rate for each 
interest rate term. Pursuant to § 1714.5. 
the interest rates on these advances are 
based on indexes published in the 
"Bond Buyer" for the fourweeks prior 
to the fourth Friijay of the last month 
before the beginning of t h e  quarter. The 
rate for interestate, t tms~of 30 years or 
longer is the average of t h e  20 year rates 
published inthe Bond B~~~~ the four Rural Wtiiiiies Sewice 
weeks specified in § 1714.J(d). ?he rate 
for terms of less h a 2 0  years is the 

of the rateS published in the 
Bond Buyer for the same four weeks in 
the table of "Municipal Market Data- 

successor to this table. No interest rate 
may exceed the interest rate for Water 

Dated December 18. ZOOO. 
Christopher h McLean. 
i\dministrutor. R d  Utilities Senrice. 
IFRDoc. 00-32E45 Filed 12-21-00 845 mi 

C D D ~  1 4 $ b 1 ~  

DEPARTMENT OF AGRICULTURE 

. ~ ~ f i ~ ~  of ~ ~ ~ d i ~ ~  Avaiiability (NOFA); 
T~~~~~~ Rate L~~~ progam 

AGENCY: Rural Utilities Service. USDA. 
A ~ O N :  iqotice of hnding avaii&iliiy 
[NOFA). 

SUMMARY: This Notice of Funding 
Availability (NOFA) announces the 

The table MKket Data availability of 3500 million in direct 
Treasury rate electric loans for fiscal 

includes only rates for securities year [FYI 2001. This document 
maturing in 2001 and at 5 year intenals describes the eligibilliyand thereafter. The rates published by RUS requirements, the criteria that will be 

shown in the h?unicipal Market Data I R E )  to select applications for funding, 
and the.expectation that the current table. Rates for interest rate terms 

ending in intervening years are a linear backlog of 
interpolation based on t he  average of the loans from RUS under the R& 
rates pubiished in the Bond Buyer. A11 ElectrificationAct 
rates are adjusted to the nearest one available funding. In the event thii 
eighth of one percent 10.125 percent) as assumption proves to be incorrect.RUS 
required under 5 1714.5(a). The market intends to publish another NOFA on or 

before July 1,2001. announcing the interest rate on Water and waste 
Disposal loans for this quarter is 5,500 availablllty of any remaining direct 

Dated Decembe: i. 2000. 

State Consemtionist. Xutuml Resources 

IFR Doc. 00-32737 Filed 12-21-00: a15 am] 
BlLUNG CODE Jdl(ilbQ 

applications for 

DEPARTMENT OF AGRICULTURE 

Rural Utiiiies Service 

Municipal interen Rates forthe Firs1 
Quarter of 2001 

RUS rate 
(o,OOo per. 

cent) 

AGENCY: Rural titiiities Service. USD.4. 
ACTION: Notice of municipal interest 
rates on advances from insured electric 
loans for the first anaster of 2001. 

Utiiities Service (RUS) hereby 
announces the interest rares on 
advances made during the first calendar 
quarter of 7001 for municipal rate 

. '  electric loans. RL'S iegulations at 2003 
g 1714;4 state that each advance of 

2007 ...................................... 

SUMMARY: The Rxal Idit iez Service 
hereby annouces the inrerest rates for 
advances on mmic!pal rate loans wirS 
interes: rate w m s  bepinning dwing 'be 
5rst ca!endarqilaner of 2001. 
DATES: These meres1 rates are efiecive 
io: interest race tennc the1 commence 
allring +he period oegimng Janus!! 1. 
700:. and endxg Mar& 3:. 20C: 
FOR FURTHER INFORMATION CONTACT: Gail 
P .  Sa::ado. Iv!anapement Analyst. %ice 
of  :he .?.ssis:ani hciminisrraro:. S2enric 
Prozraz. Ruia! Uriiiries S e r v i x  US. 
3e?an*meni oi.isriculturs.Roon 4 0 2 6  
S.  Srgp 156~. 1400!ndependence 
Avenus. SW. \\'ashingtor.. DZ ?025C 
.>of Telephone: 202-205-366C. F A Y :  
?3?-69GC::-. Z.Eai1: 
, S a ~ g a c o ~ ~ . u s l a . g o ~ . .  

SUPPLEMENTARY INFORMATION: ?St Rxal 

.-- 
- 

5.125 financial needs and eligibiliiy. 
5.000 Borrowers that have outstanding loans 
1.875 should contact their assigned RUS 
4.750 general field representative (GFRI. 
4.500 Borrowers may consult with RUS field 
4.375 representatives and headquarters staff. 

percent. 
In accordance with 5 1714.5, the 

interest rates are established as shown 
in the following table for all interest rate 
terms that begin at any time during the 
first calendar quarter of ZOD1. 

5.500 or later 
5.500 
5.500 
5.500 
5.500 
5.500 
5.500 
5.500 

2014 5.500 
5.500 
5.375 
5.375 
5.250 

2009 ...................................... 5.250 
5.125 

?:easury:ate electric loan h d s  and 
how they will be allocated.?he 
intended eEect of this NOFA is to  
enable RUS to approve all direct 
Treasury rate electric loam for FY 2001 
prior to July 1,2001. 
DATES: RUS intends to treat all 
completed qualifying applications for 
direct electricloans at the municipal 
rate as pre-applicationsfor direct 
electric loans at the Treasuryrate. The 
closing date for receipt of pre- 
applications that will be considered is 
October 38,2000 the date on which the 
direct Treasury rate electric loan 
program was established by Pub.L. 10% 
3 8 i .  
AODRESSES: Loan applicants that do not 
have outstanding loans from RUS 
should write to the Rural Utilities 
Service. United States Depanment of 
Agriculture. Washington. DC 70250- 
ljD0. A field or headqnKters staff 
representative may be assig,ned by RUS 
to visit the applicant and d~scusr ib 
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FOR FURTHER INFORMATION CONTACT: 
Robert 0. Ellinger. Management 
Analyst. U.S. Department of 
Agriculture. Rural Utilities Service. 
Electric Program. Room 4023 South 
Building. Stop 1560, 1400 
independence Ave.. SW.. Washington. 
DC 20250-1560, Telephone: 202-720- 
0424. 
SUPPLEMENTARY INFORMAnON: 

Programs Affected 

Assistance Program number assigned to 
t h i s  program is 10.850. 
Discussion of Notice 
I. Authority and Distribution 
Methodoio&v 
a. Authority 

Section 4 of the Rural Electrification 
Act of 1936, (RE Act1 (7 U.S.C. 9041, 
among other things, provides RUS with 
the authority to make loans for mal 
electrificationand for the purpose of 
furnishing and improving electric 
service in rural areas. Section 305 of the 
RE Act 17 U.S.C;9351 establishes the 

The Catalog of Federal Domestic 

Agriculn&e. Rural Development. Food 
and Drug Administration. and belated 
Agencies Appropriations Act, 2001 
(Pub. L. 1 0 6 3 8 7 )  authorizes a direct 
Treasur). rate electrlc loan program of 
$500 miillon for FY 2001. 
b. Distribution Methodology 

authorized thedirect Treasury rate 
electric program to address the backiog 
of qualified loan applications for direct 
municipal rate electric loans from RUS. 
Such loans are generally allocated by 
RUS in the order that qualified 
applications are received. RUS wiIl 
distribute direct Treasury rate electric 
loans by offering those municipal rate 
electric loan applicants whose qualified 
applications were pending at the time of 
the enactment of Pub.L. 1 0 6 3 8 7  the 
option of selecting the direct Treasury 
rate in lieu of the municipal rate for 
their loans. RUS will contact applicants 
in the order of priority that their 
applications for municipal rate loans 
would otherwise have been funded 

RUS believes thdt Congress 

usin8 the loan processingpriorities 
published in 7 CFR 1710.119. In that 
order. RUS will allocate up to the 
original (as adjusted in accordance with 
this NOFA) qualifying municipal loan 
amount to each applicant who so elects. 
RUS will proceed in turn until such 
point as the 5500 million of authority 
has been exhausted. In the unlikely 
event that any of the authority remains 
unobligated on July 1. ZDO1. RUS plans 

td publish a notice of the availability of 
the remaining portion a n d  describe.the 
manner in which it intends to proceed 
RUS intends to obligate loans for the 
full amount by September 1.2001. 
II. Applications Process 

Qualifying applications for direct 
municipal rate elecuic loans which 
have been submitted to RUS in 
accordance with 7 CFR psrt 1710 
subpart I, before October 28.2000 will 
be treated as pre-applicationz for direct 
Treasury rate electric loans. RUS will 
contact qualified applicants in the order 
whichthey are presently queued, and 
offer the applicant the oppommity to 
elect to receive its loan at the direct 
T r e a s q  rate in lieu of the municipal 
rate.. Applicants should notify RUS 
promptly in writing of their election. 
Only timely responses receivedby RUS 
and electing the direct Treasury rate 
will qualify for further loan processing 
by RUS at that rate. All other applicants 
will remain in the municipal rate loan 
queue without prejudice. RUS notes that 
a reduction of $500 million of 
applications in the municipal rate loan 
queue will result in reachingmunicipal 
rate loan applications that otherwise 
would not be reached during FY 2ooi. 
Congress authorized a direct municipal 
rate electric loan program level of szgs 
million for FY 2001. RUS estimates its 
current backlog of qualified applications 
for electric distribution loans as 
exceeding $1.2 billion. Therefore, RUS 
anticipates that it will significantly 
reduce but not substantially eliminate 
its backlog of electricdistribution loan' 
applications. 
III. Application Submission 
Requirements 

the information, materials. forms and 
exhibits required by 7 CFR part 1710 
subpart I. as well as comply with the 
provisions of this NOFA. RUS believes 
that it currently has received sufficient 
pre-applications to exhaust all available 
FY 2001 funding for the direct Treasury 
rate electric program and therefore it is 
not soliciting additional applications for 
this rate categor). at this time. 
IV. Differences Between Direct 
iMunicipa1 Bote Electric Loan Category 
and Direct Treasun. Rate Electric Loan 
Category 

distinction between the established 
direct municipal rate electric loan 
program and the direct Treasup rate 
electric loan program is merely one of 
interest settinic methodoloeies. RUS 

Each application should include all of 

Generally speaking. since the primeq 

LI ~ 

intenas IC acministar $e dmc:  . reasur? :ate ?ro:r;m ouricg D 2001 - 

, .  

in a manner substantiallythe same as it 
administers the direct municipal rate 
program. General and pre-loan policies 
and procedures for electric l o ~  made 
by RUS may be found in 7 (IFR parts 
,1710 and 17i4. It is intended that the .' 

use of established and highly successful 
direct.electric loan progam procedures 
will enable RUS to promptly make 
prudent loans to q+ified applicants. 
These procedures have =enerally 
worked well and are fgi l iar  to both 
RUS staff and to the applicants. This 
approach helps assure that the funds 
authorized by Congress for FY 2001 are 
expended in a timelp manner as 
Congress intended, The principal 
variances are as follows: 
a. Interest Rates 

Treasuryrate loans will be established 
daily by tbe United States Treasury.' 

2. The interest rates for Treasury Ate 
loans can be found on the Internet at 
www. jedernlreserve.~ovovireleases&i~/ 
cumentl. 

be made by the borrower for each 
advance of funds. The minimum 
interest rate term shall be one year. 
Interest rate terms will be limited to 
terms published by the Treasury [ie. 1, 
2.3.5,7,1O.ZD. and 301. Interest rates 
for terms greater than 30 years will be 
at the 30-year rate. 

4. There will be no interest rate cap 
on Treasury rate loans. 
b. Prepa:ment 

A direct Treasury rate electric loan 
may be repaid at paron its rollover 
maturity date if there is one. Such a loan 
may also be prepaid with no premiums 
OF penalties at its "net present value" 
(NPV) as determinedby RUS using the 
prepayment methodology in 7 CFR part 
1786. 

c. Supplemental Financing 
The Administratorhas electednot io 

impose any supplemental fmancing 
requirements in conjunction with direct 
Treasury rate electric loans made during 
FY 2001. Accordingly. the "ori~nal 
qualifying municipal amolmt.. referred 
to in part 1.B of this NOFA may be 
adjusted at the election of the applicant 
to include otherwise eligible amounts 
that would have been i i c e d  from 
other sources in accordance with 7 CFR 
1710.110(cl. Request for an adjustment 
in the "original" amount should specify 
the amount of the adjustment and 
accompany the applicant's election to 
use the Treasury rate category of direct 
electrlc loan. See part U of this NOFA. 

1. The standard interest rate on direct 

3. Selection of interest rate terns will 
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V. LOM Documents 

to execute and deliver to RUS a 
promissory note evidencing the 
borrower's obiigation to repay the loan. 
The note must be in form and substance 
satisfactory to RUS. RUS plans to 
require a Form of note substantially in 
the form that it currentiyaccepts for 
direct municipal rate electricloans. 
with such revisions as may be necessary 
or appropriate to reflect the diflerent 
interest setting provisions and the terms 
of this NOFA. Ail notes will be secured 
in accordance with the terms of 7 CFR 

Successful applicants will be required 

part 1718. 
Dated: December 18.2000. 

conuactors. rbe C o m i n e e  has 
deiennined that the servlces listed 
below are suitabie for procurement by 
the Federal Government under 41 L.S.C. 
4 E 4 8 c  and 41 CFR 51-2.4. 

1 ceni?y tha: the ioliowinz action will 
no! have a sizcificant impact on a 
substaxna! cumber of small entities. 
The major knors consioered i3r T& 
cerrification were: 
1. The amion will no: result in any 

additional repoFiog. recordkesping or 
other compliance requiremenc; for small 
en5ties other inan the s ~ a l l  
oqanizations h a t  d! fiirnish ' b e  
senices to the Goverunen:. 

2. The a ~ o n  wil! zot have a severe 
economic imDa300 e ' nen t  coouazmrs 

Chistopher A. McLean. 
Admim'smtor. Rum1 LWties Service. 
[FR Doc. 00-32714 Filed I?-21-00 8:45 ami 

for the servicas. 
3. The action will res+ in 

gsmall entities to furnish the 
o the Government. BlWNG CODE 3dW-15.P ere are no k n o w n  replatory 

erna ives which would accomplish 
e objectives of the javits-Waper- 

O'Day Act (41 U.SC 4 6 - 4 8 C l  in 
connection with the services proposed 
For addition to the Procurement List. 

COMMITTEE FOR PURCHASE F 
PEOPLE WHO ARE BLIND OR ,,' 
SEVERELY DISABLED 

Procurement List; Additions and 
Deietion 

Accordingly. the following services 
are hereby added to  the Procurement 
1.ie 

AGENCY: Committee for Purchase From 
People Who l i r e  Blind or Severely 
Disabled. 
ACTION: Additions to and Deletion from 
the Procurement List. 

SUMMARY: This action adds tothe 

- .. 
Services 
Base Supply Center,Trident Refit 

Commissary Warehousing and 

Facili?.. Naval Submarine Base 
Kings Bay. Geoea 

Janitorial. United States Naval 
Procurement List services to  be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. and 
deletes from the Procurement List a 
service previously furnished by such 
agencies. 

AOORESSES: Committee far Purchase 

Disabled. Jefferson Plaza 2. Suite 10800. 
1121 Jefferson Davis Highway. 
Arlington. Virginia 22202-3259. Deietion 
FOR FURTHER INFORMATION CONTACT: 
Louis R. Banaiot (703) 603-7740 
SUPPLEMENTARY INFORMATION: 
September 29. October 20 and 
November 3. 7000. the Committee for 
Purchase From People Who Are Blind 
or Severely Disabled pubiished notices 
(65 FR j6505, 63057 and 662311 Of 
proposed additions to and deletion from 
the Procurement List 

Additions for the services. 
hher consideration of the material 

presented to it concerning capabiliiy of 
qualified nonprofit agencies to provide 
the services and impact of the additions 
on the current or most recent 

Academy. Annapolis. Maqiand 
janitoriai/Custodial. US Border Patrol 

Compound. Davis Monthan AFB. 
Arizona 

Linen Service. ilickam Air Force Base. 
Hawaii 

Moving Services. Department of the 
Interior. Washington. DC 

This action does not affect current 
contrr* awarded prior to the eEeaive 

be exercised under those conlracts, 

EFFECTIVE DATE: j a n u q  22. 2001. 

From People Who &e Blind or Severely date this addition or that may 

1 certify that the following action irill 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered forthis 
certification were: 
1. The action will not result in any 

additional reporting. recordkeeping or 
other compliance requiremenrs for snall 
entities. 

2. The action will not have a severe 
economic impact on future contractors 

3. The action will result in 
authorizing small entities to furnish the 
services to the Government. 

4. There are no known regulatorv 
alternatives which would accomplish 

22. 2DDOlNotices 

the objeaives of the Javits-Wagner- 
O'Day Act (41 U.S.C. 4W8c) in 
connection with the services deleted 
from the Rocurement List 

After consideration of the relevant 
matter presented, the Committee has 
determined that the service liited below 
is no lonser suitahie for procurement by 
the Federal Government under 41 U.S.C. 
46-48~ and 41 CFR 31-2.4. 
Accord~gly, the following service is 
hereby deieted from the Procurement 
List: 
Service 
ianitorial/Custodial.Drug Dependence 

Treaunent Center. 2320 West 
Roosevelt Road, Chicago. Illinois 

La& P, B d o t .  
Deputy DirectorlOperotionr). 
[FRDoc. OD-32720 Filed 12-21-00 8:45 ami 
BILLING CODE -14 

COMMllTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List Proposed Additions 
and Deletions 
AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled 
ACTlOli: Proposed Additions it ad 
Deietions  fro^ Roclcemenr Lis 
SUMMARY: The Com:ne? IS proposin! 
io z l d  to :he Promrement Lis! 
cormmilies md a service IO be 
Fmsie- l  by nonpr3fit azencies 
enphyng  persons who are b l id  3: 
have ome: severe disabiiices. an6 io 
deiete seTviees previozsly iurnishei bv 
such agencies. 
COMMENTS MUSI BE RECEIVED ON OR 
BEFORE: janua? 22, 2001. 
AOOESSES: Comninee for Px&ase 
':om People Who iue B1ir.d 0: Severel: 
3isabied. iefierson P!a= 2. Suite 108OC. 
1471 jefierson 3as i s  :ii$wa:. 
hriin,oton. \'iy2:.s ?2?02-3159. 
FOR FURTHER INFORMLTIOtl Z O N T A C :  
Louis 2. E m a h  '702 6Cj-7740 
SUPDLEMEhTARY INFORMA?.TIOK %lS 

notice i s  polished Txsuant to 41 
U.S.C. ;:(a) :?) and 41 c;R jl-?.? its 
p c . ~ o s e  is io ?rovide icieresred persozr 
zn oppamnity to s3b.n:: cr.me.its 3c 
r h c  possible mpax ci.5e aroposed 

hddiuons 
I; Lie Tornmi.iee appr3ves the 

pposed  aridi3on a:i ec!i:ies +.-$e 
:&id Governen: iexcep: as 
o!he.wise :ndic:ted wil: w :eqi:rec 13 
oroture b e  c c m n d i i ?  a d  semcz 

ac.loos. 
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4301 Wilson Boulevard 
Arlington, Virginia 22203-1 860 
Telephone: (703) 907-5500 
TT-(703) 907-5957 
www.nreca.org 

December 22,2000 

Dear Colleague: 

Attached please find the second prototype issue of Environmental News Gems. We 
continue to refine both the content and the look to ensure that we are getting to you 
political news on the environment that is useful and informative. 

I want to thank you for your comments on our first issue and look forward to further 
comments on this issue. Environmental News Gems is still bemg sent to just the test 
group for any final refinements or comments before we decide if this is a useful tool for 
the rest of the G&Ts and statewides in the coming year. 

Thank you again for your thoughtful comments. We look forward to hearing &om you 
again. 

~ 

Sincerely Yours, 

5P-J 
Dena G. Stoner, Vice President and Director 
Government Relations Department 

http://www.nreca.org


Political Pressures Mount on U.S. Senate to Address Climate 
Change 

Senators from across the political spectrum consider drafting 
leo$slation early next year to address global warming. In fact, 
Sen. Frank Murkowski (R-AK) says, "...the risk of human- 
induced climate change is a risk we should address in a 
responsible manner," and further argued that, " ... a new 
approach to dealing with the risk of climate change is necessary." 
Sen. Murkowski had key staffers present at the Conference of 
Parties on the CIimate Change Convention in The Hague in 
December. Sens. Larry Craig (R-ID) and Chuck Hagel (R-NE), 
also conservative Republicans present in The Hague, made 
statements supporting efforts to address climate change upon 
their return. 

New Hampshire Gov. Jeanne Shaheen (D) has announced that 
she intends to push through statewide reductions in greenhouse 
gases in a manner that reflects the targeb of the Kyoto ProtocoL 
Sen. Bob Smith (R-NH), Chairman of the Senate Committee on 
Environment and Public Works, will likely face Gov. Shaheen as 
a Senate challenger in 2002. Gov. Shaheen's announcement may 
add pressure on Sen Smithto develop power plant le,@lation 
that curbs greenhouse gas emissions. W e  New Hampshire is 
fiscally conservative, environmental emissions are a very 
popular political issue there. 

In recent months, both chambers of Congress held hearings and 
introduced several bills addressing multiple emissions now 
regulated under the Clean Air Act - and carbon dioxide, which is 
not now regulated but has been discussed as a part these 
proposals. Farm state members are considering a soil carbon 
program in proposals for a new farm bill as a way to address 
carbon issues and to provide revenue for agricultmal areas. One 
of the ways to handle carbon emissions from fossil fuels 1s by 
"sequestering" it into soil and plants. 

. 

N RECA Covet-nment Relations 



For More Information: "Senate will Pursue Bipartisan Global 
Warming Legislation," b i d e  P A .  December 1,2000. 

Coal Industry Players Positioning Themselves as 
Environmentally Sensitive 

The Zero Emission Coal Alliance (ZECA) is a research 
consortim that indudes 17 corporations such as the Southern 
Company along with private sector groups and the US. 
Department of Energy's Los Alamos National Laboratory 
m). It is commercjalizing new technology that can increase 
the efficiency and reduce air pollution from coal-based power 
generation. 

Among the technologies the group is pu r smg  is a process that 
would create hydrogen from a coal-water slumy, which is 
converted to elecbicity through a fuel cell. The by-products of 
the chemical process are hydrogen and carbon dioxide. The 
carbon dioxide would react with silicates to form more complex 
minerals thereby sequestering the carbon. This process is 
exciting to ZECA members because it would elimmate the need 
to b u m  coal and, therefore, concerns about sulfur dioxide and 
nitrogen oxide air emissions. 

ZECA plans to make a decision in mid-2001 about where to site 
an experimental non-air-polluting coal conversion plant. There 
is currently a dispute about where to site the plant because 
ZECA's members all want to receive the public relations benefits 
of being perceived as an environmentally sensitive industry 
leader. 

For More Information "Clean Coal Technology. Not Just 
Blowing Smoke," Energy Insight. November 30,2000. 

Clinton Administration Scrabbling to Leave Behind an 
Environmental Legacy 

As the lame-duck administration ends, federal agenaes are 
vigorously preparing rules on the environment, labor, health 
care, and other controversial topics before January 20,2001. The 
Democratic adrmnistration is prepared to put forth many last 
minute re,plations such as a 95 percent reduction in the amount 
of sulfur in diesel fuel. In fact, it is estimated that the C k t o n  
administration is well on its way to fill 29,000 pages of the 
Federal Register. Congressional Republicans have expressed 
their frustration to do anything to reign in the likely onslaught of 
these federal agency actions, which have the force of law. 
Members of Congress could overturn the rules, but with a 50-50 
split in the next Senate, it will be difficult to pass this kind of 
legislation without considerable revision from Democrats. In the 
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event that the next Congress passes leplation to overturn the 
last mjnute d e s ,  the federal d e  process will take 
months or years to reverse. 

;or More Information: “Clinton Readies an Avalanche of 
Regulations,” Los Angeles Times, November 26,2000, p. Al .  

California Faces Challenge of Balancing Environmental 
Requirements with Power Supply Needs 

As California heads into winter, several power companies have 
found themselves with the dilemma of whether to compound the 
power shortage facing the entire state or to continue operafing 
and exceed their nitrogen oxide (NOx) emissions limits. I n  
several instances, California generators have been requested to 
generate power for reliability reasons while at the same time 
those plants have met their annual NOx limits. The price of NOx 
emission allowance credits have soared. NOx emissions credits 
averaged $260/ton in 1999, but with high electriaty demand rose 
to $27,00O/ton III Au,pst 2000. 

For More Information: ”Clean-A.ir Rules Put Power-Crunched 
California in Worse Winter Trouble,” Electric Utility Week, 
November 27,2000, p. 2; “South Coast Seeks to Force Gas-Fired 
Power Plans to Comply with NOx M t s , ”  Daily Enviionrncnt 
Report, Bureau of National Affairs, November 20,2000. 

A a d i a n  Companies Involved in Major Carbon Transactions 

Recently Ontario Power Generation and the Canadian 
Greenhouse Emissions Management Consortium cemented deals 
with a gas processor to trade 1.9 million metric tons of carbon 
dioxide (CO2). Instead of releasing C02 into the atmosphere, it is 
transported through a pipeline to oil fields where it is used to 
enhance oil recovery. In a separate deal, TransAlta C o p  of 
Calgary, Alberta has sold 210,000 tons of C02 emissions credits 
to Murphy Oil, a refnery in Arkansas. Installing new smbbers 
and low emission burners gave TransAlta adchtional credits it 
could sell. 

For More Information: “Ontario Power Generation Buys 
Carbon Credits,“ Megawatt Ddy,  November 21,2000, p. 2; 
”TransAlta in Deal to Sell Arkansas Oil Company 210,000 Tons 
of COzCredits,” Utility Environment Report, November 17,2000. 

Congressional Report Names Three Environmental Priorities 
for the Future 

In 1993, Congress called for the National Acadoany of Public 

environmental protection and provide advice, sirategies, and 

~ 

’ 

.dministration (NAPA) to analyze trends and efforts in 
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insights for the future. The report posits that global climate 
change, uncontrolled runoff into the nation’s waters (nonpoint 
source pollution), and smog are three most pressing concerns for 
America. 
Among the report’s recommendations was ihat Congress give 
the Fnviromental Protection Agency (EPA) the authority to 
implement allowance-trading programs to reduce both air and 
water pollution. The report also recommended that state 
agencies and the EPA embrace organizational and cultural 
changes that would engender environmental policies that were 
innovative and implemented with a broader range of tools. 

Additionally the report called for the creation of an independent, 
well-funded bureau of environmental information and for 
Congress to appropriate more funds for better environmental 
data collection and data quality. According to one of the panel 
reviewers of the report, a separate office within the EPA would 
lend credence to the data and analysis from that office. 

For More Information: ”Report Calls for Changes in Poky to 
Tackle Climate Change, Runoff, Ozone,” Daily Ehvironment 
Report, Bureau of National Affairs, November 20,2000. 

Interstate Commerce and Environmental Policy 

h New York, the Ciean Air Markets Group, an assodabon of 
utilities, allowance brokers and other companies, has filed suit 
against New York state in federal court saying that a law 
penalizing New York companies from selling their sulfur dioxide 
emissions credits to companies in 14 upwind states is 
unconstitutionaL Current New York law designed to control 
acid rain requires companies that sell their emissions to other 
companies in 14 upwind states to pay an “air pollution 
mitigation offset” to New York state equal to the amount of the 
allowance credit. All allowance sales and trades must be 
reported to the state Public Service Commission, which Imposes 
the offset penalty and deposits the money in an  air pollution 
mitigation fund administered by the state’s Energy Research and 
Development Authority. 

The Clean Air Markets Group argues that the New York law is a 
violation of the supremacy &use of Article VI of the US. 
Constitution because congress intended to regulate sulfur 
dioxide emission allowances with Title IV of the Clean Arr Act. 
The suit further alleges that the New York law violates the 
commerce clause of the Constitution by regulating out-of-state 
economic activities and by creating a re,platory scheme in which 
out-of-state interests are treated differently from in-state-interest 

For More Information: “Law on Sulfur Dioxide Credit Trading 
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Challenged by Industry as Unconstitutional," BNA: Dairy Report 
for Executives, No. 223,ll-17-00, pages A-15-16, 

he-Power Options Offered to Ohio Consumers 

A Virginia-based company is marketing two types of ''blue- 
power" to its Ohio consumers. A E S  Corp.'s Power Direct 
subsidmy is counting on consumer support of the programs 
when the state opens for competition in January. The first option 
they offer is "CoolBlue" in which AES will plant trees in Ohio to 
offset the emissions of carbon dioxide as well as granting those 
customers who choose this option a savings on their electricity 
bill up to 10%. Their second environmental option has been 
termed, "ClearBlue" in which the company will not only plant 
trees in Ohio, but it also prqmises to fight against smog and add 
rain by purchasing and permanently refiring emission 
allowances related to power generation. In promotional matenal 
for the program AES noted that the consumer gets "all this for 
about the price you pay your utility for electriaty alone." 

For More Information: "AES Hopes Ohio Customers Will 
Choose 'Blue' Power Offerings." The Elcctrzc Power Daily, 
Thwsday, November 16,2000, pages 1,4. 

New Ways to Argue Environmental Harm 

&'he EPA plans to issue final ,@dance on its implementation of 
Title VI of the Civil Rights Act in the first quarter of 2001. Title VI 
requires that federally sponsored programs be administered in a 
nondiscriminatory way. Under draft guidance issued in June 
2000, permits for factories or power facilities must not have 
disproportionate environmental impacts on minority or 
disadvantaged communities or populations. 

The draft also addressed procedures for investigating c o m p h t s  
in enviromenM permitting decisions. Anne Goode, director of 
the agency's Office of Civil Rights has noted that disparate 
impact alone does not constitute bias. Complamts of bias must 
be based on credible data that a state permitting decision has had 
an adverse impact on the population. 

EPA has received over 90 sets of comments on the draft 
guideljnes in which state and industry groups say the draft is too 
vague and that the role of individual pemuttees needs to be 
more clearly defined. 

In an unrelated case, the Washington state group Save Our 
unmers has filed suit in a federal district court under the 
mencans with Disabilities Act (ADA), a s h g  that the court set 
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up a rigid oversight program to ensure that state officials take 
appropriate steps to curb harmful air pollution. The suit argues 
that when the state grants wheat growers burning permits each 
year, it does not take into account the harmful effect that such 
smoke has on children with asthma and other respiratory 
conditions. ADA prohibits disaimination against disabled 
individuals in employment, public services, and public 
accommodations. According to the plaintiffs, the children are 
being discriminated against because they cannot go to school, 
play or travel as others can during the burnin, w season. 

Oripdly, the federal judge presiding over the case agreed with 
the defendants' argument that there is already a comprehensive 
scheme to regulate air pollution through the Clean Air Act. 
However, after the EPA and Justice Department filed friends of 
the court briefs saying that the children should be entitled to sue 
under ADA, the court reversed its decision, clearing the way for 
a trial. 

For More Information: "EPA Expects to Issue Guidance on Civil 
Rights in Early 2001, Official Says," BNA: Daily Reportfor 
Executives, No. 221, November 15,2000, Pages A-21-22; "Smoking 
Out the Disabilities Act," Tke National Journal, Vol. 32, NO. 41, 
October 7,2000; "Novel Twist in Field Burning Suit; Center for 
Justice Detects Echoes of 'A Civil Action"' Alternative Fuels, 
November 6,2000, page 22; "Activists Seek Court Oversight of 
Washington Air Program," Clean Air Aeport, November 9,2000, 
p. 22. 

Companies Seek Mercury Control Technologies 

Chicago-based Midwest Generation announced in Late October 
two proposed pilot projects aimed at testing new control 
technologies to reduce mercury emissions from cod-fired power 
plants. The group is seeking DOE funds reserved for "novel or 
less mature" technologies in mercury controls. 

Under the proposed pilot, the company's Powerton Generatmg 
Station in Perkin, IL, would be used to test the mercury removal 
properties of various sorbents under actual energy production 
conditions. The company plans to build a pilot faciiity near at 
the power station and pipe in a small amount of boiler 
combustion flue gas. They then plan to inject various sorbents 
into the flue gas such as biomass, waste tires, and flyash to test 
their absorbency. 

The second pilot project would test absorbency rates under much 
more controlled conditmns. The company plans to build a small 
boiler at a research facility near Pittsburgh that could test the 
properties of various sorbents as combustion temperatures are 

- 
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changed and as different qualities and grades of coal are burned. 

EPA announced on December 14,2000 that it will r e ,d t e  
mercury from oil and coal fired utility boilers. The development 

f the regulations will occur over the next 3 years. 

For More Information: ”Utility Proposes to Reduce Emissions 
from Coal-Fired Plants in Pilot Projects,” BNA: Daily 
Enviroizrnetzt, No 207, October 25,2000, Page A-8. 

For Mote Information: 
Mac M c k n n a n  or  Carol whitman 
(703)  907-5809 or (703)  907-5790 
Mac.mclennan@oteca.orq or 
Carol .whitma n@ntea .or4 
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November 17, 2000 - 
Dear Colleague: 

Environmental issues - and utility emissions policies, in particular - wiU very likely be 
part of any serious and comprehensive deliberations on electricity restructuring, a 
national energy strategy and farm policies when the 107” Congress convenes in 
January 200 1. In addition, the Clean Air Act is u p  for reauthorization. The increasing 
challenge for us remains how best to keep you informed about the growing sphere of 
optside influences that affect these deliberations. 

Over the past year, I have received quite a number of requests to reconsider the 
decision to discontinue the monthly news clips on environmental issues affecting the 
legislative landscape. Given the current level of activity, I understand why you found 
the clips service valuable. I t  is nearly impossible to keep up with everything that is 
happening on the environmental policy front, and even key staffers on Capitol Hill want 

. . .  

_____. this information. 

Continuing the clips service required hurdling prohibitively expensive legal and 
copyright barriers. This fact sent u s  back to  the drawing board, and what emerged is 
the attached Environmental News Gems. This is a prototype. 

The “Gems” are syntheses of selected news reports affecting the politics of 
environmental advocacy. They are written in a non-technical style for the executive 
level reader who needs a tool to cut through the volumes of environmental materials 
that come into the mailbox each week. Each “gem” cites the source and its date of 
publication. Perhaps more importantly, it gives you our “quickie” read - from a 
politically nuanced view - in a column we call “The Bottom Line”, which explains why 
we consider this item a ‘gem.” We will not attempt to be all-inclusive and 
comprehensive, but rather, we will focus on the news that gives shape to the political 
forces that influence legislative activity. We have copyrighted the material because th is  
collection of gems takes some effort to polish and illuminate! A s  a member of NRECA, 
however, you have permission to use this material as you wish. 

I am sending Environmental News Gems for three months to a test group who have 
expressed interest in what is happening in the environmental advocacy arena. Please 
let me know if this tool is useful and would be a benefit to the rest of the G&Ts and 
statewides. We need your feedback. 

Gove- ’ s Department 

..e-., @ 

http://www.nreca.org


Energy Leaders Call for National Energy Policy 

In late October with the support of Edison Electric Institute 
President Thomas Kuhn, and outgoing National Mining 
President R i b d  Larson, American Gas Association President 
David Parker stated that whatever the outcome of the new 
election, policy makers are going to be forced to  look at a 
national comprehensive energy policy. Noting last winter's 
heating oil price spikes, oil and gasoline price surges this 
summer, the California electricity crisis and looming fears about 
high heaiing oil prices this winter, Parker said, "I'm of the strong 
belief that if we as a community - energy officials, public affairs 
types, public policy makers - don't work together in the m o n h  
and years ahead, we wiIl miss a very, very Iarge opportunity to 
really move the agenda forward." Parker's plan stressed the 
importance of all energy producers coming together to create a 
national energy policy. 

Such a policy, he stated, would have to address land access 
policies on federal lands and review moratoriums on exploration 
and drilling in coastal areas. Most importantly, Parker stressed 
that such a policy would have to be comprehensive enough to 
include everytlung that impacts energy from economic policy 
and tax policy to environmental policy. "My belief is that 
whoever is President is going to have to address those issues." 

Currently NRECA is partiapating in the development of a 
National Energy Strategy by the US. Energy Association. 

For More Information: "AGA's Parker: Not an Energy Crisis, an 
Energy 'Awareness Opportunity,'" The Energy Daily, Vol. 28, No. 
202, October 20,2000, pp. 1-4. 

U.S.-Cana& Agreement on Transboundary Smog 

US. and Canadian negotiators have agreed to the first annex to 
the 1991 US.-Canada Air Quality Agreement, pledging to reduce 
ermssions of the ozone precursors nitrogen oxides (NOx) and 
volatiIe organic compounds (VOCs or hydrocarbons). The Ozone 
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Annex does not need ratification by the U.S. Senate because it 
does not require new implementing le,&Iation. It is considered 
an executive agreement. In Canada, the Annex requires the 
approval of their federal Cabinet. 

The US. would achieve its reductions through implementation 
of EPA's NOx Stab! Implementation Plan (SP) Call. The 60- 

called "NOx SIP call" would reduce summertime NOx 
emissions in the transborn% region through a 70 percent 
reduction in emissions from power plants and industrial sources 
in 19 states and the District of Columbia from 1990 levels. In the 
US., electric utilities are responsible for 25 percent of N G  
emissions. Vehicles are the m j o r  source of NOx emissions, 
responsible for 53 percent of NO2 in the U.S. 

For More Information "US., Canada Reach L a n h k  Accord 
on Reducing Transboundary Smog," Inside EPA, Vol. 21, No. 42, 
October 20,2000, p. 9; "Canadian, US. Negotiators Reach Accord 
on Draft Ozone Annex to Bilateral Air Treaty," Daily Reportfbu 
Executives, Bureau of National Affairs, October 19,2000, p. A-7. 

EFA's J2 2001 Appropriations 

A total of $7.8 billion in fiscal year 2001 funding was earmarked 
for the Environmental Protection Agency in the combined FY 
2001 VA-HUD and Independent Agencies and FY 2001 Energy 
and Water Appropriations conference report Congress approved 
and the President signed in October. The report contains 
provisions for the following: 

1. 

2. 

3. 

4. 

Prohibits EPA use of funds to implement or for 
Contemplating the implementation of the Kyoto Protocol. 
The language specifically limits EPA from any "back-door" 
implementation of the Kyoto Protocol; 
Prohibits EPA use of funds to designate an &hour standard 
for ozone until the Supreme Court acts on the pending 
IawsLlit; 
Directs EPA to contract with the National Academy of 
Sciences (NAS) to review the science used to develop and 
implement Total Maximum Daily Loads (TMDLs) under 
the Clean Water Act. EPA is also directed to conduct an 
economic analysis of the costs to small businesses from the 
regulatov changes in the TMDL program; 
Provides for a study by the National Academy of Public 
Administration (NAPA) on EPA's implementation of the 
New Source Review (NSR) and Prevention of Sign&cant 
Deterioration (PSD) programs. The report created by NAPA 
would examine the evolution, application, interpretation 
and implementation of the NSR/PSD programs by EPA. 
The study would recommend how EPA and the Congress 
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can better manage or reform the program 
Provides $1.27 billion for Superfund (identical to FY 2000 

Provides $123 million for the Climate Change Technology 
E’iative, an increase of about $10 million; 

level); and . .  

For More Jnformation: “House, Senate Approve 2001 Funding 
Bill with Riders, Providing $7.8 Billion for EPA,” Daily Reportfor 
Execufives, Bureau of National Affairs, October 20,2000, p. A-38. 

Market Power Concerns 

In a recently released Energy information Administration report, 
by the end of this year, 10 of the largest IOUs will own more than 
half of all IOU-held generation capacity and 20 of the largest 
IOUs will own about 72 percent of all IOU-held generabon. In 
1992, the 10 largest IOUs owned 36 percent of total IOU-held 
generation, and the largest 20 IOUs owned 58 percent of 
capacity. Since then, the top 10 IOUs have increased their share 
of generation capacity by nearly 39 percent. The report, titled, 
“The Changing Structure of the Electric Power Industry 2000 
An Update,” also notes that over the past eight years, 35 mergers 
involving electric utilities have been completed and that 12 more 
are now pending approval. In addition to mergers witlun the 
electric industry, investor-owned electric utilities are also 
mer,$ng and acquiring natural gas businesses in what are called 

mergers have been completed or are pending. 

Additionally, competitive pressures from state restructuring and 
other factors are causing utilities to sell part of all of their 
generation assets. EL4 cites the numerous divestitures of 
generation assets and the general growth of the independent 
power producer (or power marketers) as the reason that IOUs’ 
role as the traditional provider is giving way to the expanding 
role of independent power producers. 

Lastly, this trend will likely contmue; at the Financial Tmes 
Energy PowerMart 2000 conference, Jim Nfoney ,  senior vice 
president, asset management of PG&E Generation said, ”By the 
end of 2002, half of all generation will be in merchant hands ... By 
the end of 2005, two-thirds of generation will be in the hands of 
merchants.” 

For More Information: “EW IOU Merger Wave Concentrating 
Generation,” The Energll Daily, October 19,2000, p.1; “PPs 
Poised to Dominate US.  Generation Market,“ Megawatt Daily, 
October 20,2000, p. 2. 

______. mnvergence mergers.” In the last three years, 23 convergence 
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Report Paints Power Plants as Killers 

Clear the Air, a coalition of clean air groups, released a report 
&tical of the nation's coal-fired electric generating plants titled 
"Death, Disease & Dirty Power - Mortality and Health Damage 
Due to Air Pollution from Power Plants" (http://www. 
clear theair .org/fa~/mortal i ty/mo~tylo~es.p~.  The report 
attributed 30,000 deaths annually to fine particle pollution (soot) 
from US. power plants. It found that two-thirds of these deaths 
could be avoided by cutiing power plant emissions of sulfur 
dioxide and nitrogen oxide 75 percent below 1997 emission 
levels. 

Press releases were issued by local environmental groups across 
the country in a coordinated campaign assuring that local and 
national coverage was given to the report. Local news reports 
detailed the estimated number of deaths, asthma attacks, and 
hospitalizations that occur in local metropolitan areas and states 
due to soot from power p h t s .  

NRECA provided talking points to state managers and GkTs on 
the rural electrics' commitment to the public health of their 
communities, investment in clean technologies, support of EPRI 
research on health effects, and the shortcomings of the Clear the 
Air report. 

For More Information: "Power Plant Soot Linked to Deaths," 
Washington Post, October 18,2000, p. 83; "Study Links Power 
Plants and Deaths," Bzsmrck Ti+iiune, October 17,2000, p. 1A. 

Seven Industrial Giants Agree to Reduce COz Emissions 

On October 17, seven energy and industrial corporations (BP, 
Shell International, DuPont, Suncor Energy Inc., Ontario Power 
Generation, the Canadian aluminum company Alcan, and the 
French aluminum company Pechine) announced a partnership 
with the environmental advocacy group bvironmental Defense 
The Partnership for CIimate Action (PCA) pledged their 
commitment to reducing annual greenhouse gas emissions by 80 
million metric tons of carbon dioxide equivalents by 2010. The 
partnership neither endorses nor opposes the Kyoto Protocol. 
Their stated purpose is "to champion market-based mechanisms 
as a means of achieving early and credible action on reducing 
greenhouse gas emissions that is efficient and cost effective." 
Members of the new partnership will meet their goals through 
direct reductions as well as emissions trading. These companies 
promise to track their actual reductions against their goals and 
report all measurements publicly. This pledge is signhcant 
because among al l  rndustial nations only 11 counties emifted 
more greenhouse gases in 1990 than the seven PCA members 
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combined. Environmental Defense noted, "never before have 
such a wide cross section of industry and a major environmental 
organization joined forces to institute such dramatic mts in 
global pollution". 

For More Information: "Environmental Defense, Oil Majors, 
Industrials to Promote Greenhouse Emissions Trading," Enerpj 
Daily, Vol. 28, No. 200, October 18,2000, pp. 1-3; "Oil, Chemical, 
Metals Companies Announce Partnership to Reduce Emissions 
by 2010," Daily Reportfor Executives, Bureau of National Affairs, 
October 19,2000, pp. A-9-10, 

GAQ to Review Economically Significant Agency Rules 

The "Tmth in Regulating Act" (PL106-312) was signed by the 
President on October 17,2000. The Act establishes a three-year 
pilot project for the General Accounting Office (GAO) to 
independently evaluate major proposed or final federal rules 
upon request by the congressional committee with jurisdiction. 
Lawmakers, concerned that federal agencies are not adequately 
weighing the costs and benehts of regulations and alternative 
approaches, wanted GAO to analyze the science and economics 
behind proposed federal regdatxons. 

For More Information: "Congress Sends Clinton BiU on Review 
by GAO of Proposed Federal Regulations," Daily Reportfor 

~ 'xecutmes, Bureau of National Affairs, October 6,2000, p. A-4. 

New Potentid Uncovered in Carbon Sequestration Research 

The Wall Sheet Journal reports that in the September 15,2000 
issue of Science, good agricultural practices that allow familand 
to be faIlow for a few years would remove signifmnt quantities 
of greenhouse gases from the atmosphere. Increasing the 
efficiency of fertilizer nitrogen use also mitigates greenhouse gas 
emissions. 

The Wall StTeet Journal goes further to say that ''better 
management of nitrogen from fertilizer of nitrogen-adding cover 
crops, combined with carbon-absorbing cultivation techniques, 
might eliminate agriculture's estimated annnal net greenhouse 
gas release of 60 &on metric tons." 

For More Information: "Study Shows Impact of Gases in 
Farming," Wall Street ]out.naZ, September 15,2000. 

For M o r e  Information: 
M3c McLennaii OF Carol Whitman 
(703)  907-5809 or (703)  907-5790 
Mac.mi1ennsn~"nreq .o i .g  or 
~3ro I .wh i tm~n~ i i rcw.org  
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