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BIG RIVERS ELECTRIC CORPORATION’S
RESPONSE TO THE ATTORNEY GENERAL’S INITIAL REQUEST
FOR INFORMATION TO JOINT APPLICANTS
PSC CASE NO. 2007-00455
February 14, 2008

Item 132) Provide documents compiled or written by national associations of which
Big Rivers is a member (e.g., NRECA, National Rural Eleciric Environmental
Association) which address potential costs of electric generating company compliance
with current and future regulations pertaining to the environment, poliution and/or
air/water quality, since January 2005, that are in Big Rivers’ possession or available to it

as an association member.

Response)  Big Rivers objects to this request on the grounds that it is overly broad,
unduly burdensome, and irrelevant to the extent that it asks Big Rivers to do additional
research or to obtain documents in the possession of third parties that Big Rivers has not
used or relied on in connection with the Unwind Transaction. Without waiving this
objection, please see the CD titled NRECA Bi-weekly Environmental Bulletins attached
to these AG data request responses. This is the primary source of this information
received by Big Rivers on a regular basis. Additional reports are attached. An NRECA
report entitled “Projections of Equilibrium Allowance Prices for SO,, NOy and Mercury”
is Confidential and is not included in this response. Big Rivers has not conducted

additional research to determine what additional information is available from NRECA.

Witness) Michael H. Core

Counsel

Item 132
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Mr. Michael Core
President/CEO ;
Big Rivers Electric Corporation RECEIVED Jan17y 2006
PO Box 24 '

Henderson, KY 42419-0024
Dear Mike,

Creetings and Happy New Year.  As you are aware, the Environrnental

Protection Agency has finalized new Clean Air Act (CAA) regulations that mandate

further reductions in electric utility emissions of sulfur and nitrogen oxides as well

implement a new program to reduce mercury emissions. These regulations are all

designed to meet their objeciives through three new “cap and trade” programs covering

the three emission types. NRECA, with the techmical assistance of many of the G&T

environmental professionals, has recently completed a study by Charles River

International (CRI) o assess and predict the future market prices of emission

— “allowances” under these new regulatory programs. A copy of the study is enclosed for

' your use. :

The G&Ts as a whole are familiar with emission trading resulting from natiozal
“acid rain” and regional “SIP Call” regulations. For numerous reasons, these new
programs pose additional -and significant challenges in anticipating future market
emnission prices and therefore, developing sound compliance strategies. The programs are
interrelated creating complexities beyond uncertainties such as future coal and natural gas
prices, future possible carbon constraints, and the effectiveness of relatively untested
mercury emission controls. With this in mind, the CRI study was designed to predict
future market prices for all the covered emissions under individual scenarios, where each
scenario stipulates a set of plausible major assumptions that are generally thought to
substantially affect future market prices. A select group of G&T environmental
professionals collectively representing varying G&T generation and envirommental
interests assisted in'selecting the specific scenarios and assumptions, and their help is
acknowledged and greatly appreciated.

As with many studies of this nafure, it assumes perfect market conditions. In
reality, of course, many subjective factors affect market prices, and for this reason we
recommend that you use this information as a management tool in formulating your CAA
compliance strategies as opposed unquestioned reliance on its predictions.

4301 Wiison Blvd. - Arlingion, VA 22203-1860  1e1: 703 907:5500 =-wvw
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You'll note the study is marked “confidential” and includes a request not to copy
or distribute the materials outside your G&T. In the past, several G&Ts expressed
«concern that studies, like the enclosed, could be taken out of context and nsed negatively
in certain public forums by our adversaries. We believe the same potential for misuse
exists with this study and thus request it be treated confidentially. Also for the same
reason, no electronic copies are available.

Lasﬁy, shouid you have any questions regarding the study background or content,
please call NRECA Environmental Counsel Rae Cronmiller at 703-907-5791.

Sincerely,

Glenn English

¢ Mr. Michael Thompson, Production Operations Technical Advisor -

Enclosure
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Why Are We Here?

> We recognize the vaiue of coops as
ieaders at the local and state level,

» We wani coops fo confinue io provide.
 gualify service fo customers at & fime
when the energy market is changing.

» We believe that coops and a&vucacy
groups share many concerns about fhese
changes.

A7

Kenfucky's RECs Lack Diversity
in Generating Fuel Sources

97.4% of EKPC’s generation comes
from just one fuel souree: Coal

Source:

EERCHMARKING AIR EMISSTIONS OF THE 100 LAXGEST YLECTRIC
POWER PRODUCERS IN THE UNITED STATES - 2084 {April 2006)

Totst Generation Coal Generation
8,604,768 £384871

a

The Cost of Coal Has Greatiy
increased

» EKPCs cost of eoal increased
T7% in just five years, from 2062
fo 20086.

2006 2008 2004 2003 2002
Cost of Cosl Parchrsed
Shon 5582 $40.05 54324 534,13 83235
SiMBu 235 32098178 513% 5133

Source: EEPC 2006 Annuat Report
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& The inmas#ng coste of reguired poﬁutmn

Our Main Points

Frobiems:

1. increasing cont of coat

2 Rapidly increasing costs of buillding new power
plants

controis

¢, Coalis linked fo health and anwronmanml
pvrnblems ’

The Solution:
¥ Reducing growth in elnctric domand,
»  Acguiring renswabie energy sources,

Costs OF Buiiding New Power
Plants Are Rising Rapidiy

For exampie, Duke, NC Citfistde Unlt &
Cost was originally estimated at $1 billion. The
tofal costic now $2.4 bition.

Latter to Pablic Utilities C Jaly 31, W07

tho project cen b compiried within the cuvrent capltal cost sstimste of
1.8 biilion

i
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Our entimaty of finencing conts (AFUIC) meoomed it the conution
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Coal-fired Electricity Has a Cost To
Human Health And The Environment

» S0x ~ Agid Rain
> NOx — Smog .
» Fine Particuiates - Asthme, Meart disease

» GG, - Global Warming

We are ali concerned about the
health of our communities




The Cost Of Controliing
Poliution Is Aisc Rising

» Clean Air Infersiate Ruie takes effect in
2008 :

> EKPC emits 2 lot of SOx, NOX, and GO,

» EKPC is 5% worst in the nation for SOx
emissions ‘

Sourpe, April 2006 -
BENCHMARKING AR EMISSIONS OF THE 100 LARGEST
ELECTRIC POWER PRODUCERS IN THE UNITED STATES ~ 2004,

Niitigating CO2 Will increase
Costs Substaniialiy |

“As the debaie on climate changs
intensifies, we will give it to you
siraight: there is a price fo pay io
reduce greenhouse gas emissions,
and it will be expansive.”

Gienn English, NRECA Thisf Executive Officar
. Rttplivewnh prnT Ve wte.m

Mitigating CO, Will increase Costs Substantialiy
for utffifies that are over-depgndant on coal

» Giobal Warming Reguiations are
likely to tioubie the cost of coal fired
generation.

» ALGE7 perton, CO2 aione-will cost
EKPC $236,011,698 per year

RECs can make choices that
control costs and benefit
their cusiomers

> Energy efficiency (“negawatis”)
heips customers, avoits new
generafion, and avoids distribution
costs,

» Renewabie eneray is clean and spurs
economic development.

Efficiency Is The Lowest Cost Opfion

» We think large-scale efiiciency
programs which reduce baseload are
a major solution ‘

» Efficiency programs typicaliy reduce
load at e cost under 2.5 cents/KWH;
new generation costs more.

~ Bee AGEEE 20 Uritities mport [2005Y: ang AGEES
Tektimony to Ohio Legisiatire, House Alternative
Energy Committes

i

Efficiency is the lowest cost opfion

> No transmigsion and distribution costs
with delivery of negawatis, and can be
taster than building new generation,

> High per caplta consumpfion of eleciricity
in KY, 80 good opportunities for
efficiency programs,
~ Kentucky 500 KWH restdential per capite per month

-~ U5 Avitape 355 KCWH nesidential par cxpia per month
Boures! Enemy infommetion Adminstretion




‘Effeciive Coop Energy
Efficiency Programe:

» Great Rivars Energy Co-op in MN
» Wiaguoketa Valiay Electric Co-op, Anamose, lows

* Mujor rebate program for enetpy sfficent eppliances, In
rebated 55D water homiers iv 2008; over §,200 since

« SmanSTART (Savings Through Affordeble Retrofit
Teutnologien) I0en profmm,

R U .

=

o

.

e

Efficiensy

Gne Exempie from' Ameren:

§2 for 6 Compact Fluorescent Bulbs
[5.84 por CEL) :
“Repiace 60w bulb with 15 w bulb = 45 nopawatis
46 negawatic ¥ 2 hours par day " 365 dayc per year'™
3 yoars = 8.5 kw/hours
$0.34 1 98,5 $0.00345 par kwlhowy, or
£.34 Conts/Kwh

sfiwrere; mmeren ADBC AU GFL.#sp

Renewabie energy creaies
new opportunities

.
.

I > Coops in Missouri, North Dakotz,
Minnesots and Okiahoma have very
successiul wind programs.

L j » Coops can purchase wind energy

> from other states,
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Renewsdbie energy creates
new opporfunifies

Solar Hot Water:

»No distribustion cost
»Up to 52000 federal
tax credit ~ 30%

»Hof water can be
"20% of household
electric usage

Kentucky
has good
solar
anergy

respurces

Vel

‘Residential Solar Wé’ter Heater
Financial Summary '

Cupmutative Casly Flows

Yeurs %
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" Solar Hot Water Iinformation
'+ Lifetime Kwh preducfion of soiar water heatsr in

previous glide = 71,526 Kwh

+ I co-op offeret §2,000 incentive, cost of KWK
savet! it unter 2.8 contsfikwh, Customer coutd
immatintoly have sliphtly iower utiity cost

b ARy OF tetitrn! Keivutiey love ncoine, #it wetinit homes Showed sverege
wee of 1265

15-20% of ettt s et to hest water (& Kb ovet 220 kwivman)
the famiihs woild Rave, DN sveragn, sbout S225ynar, aessming BERwh oost
For o tarvily of fout; b BOar-watnr trssnr witl Sypicalty cosl 33 800-84,500

Kentucky Solar Partnership, soiarghkysular.ory, BIZ-227-4562, 1-880-
BY6-E527 tor more information

v r v ¥

Ciear Eenewabie Eneryy bons

AL

» Potentially interest free financing for
ciean renewable energy projects with
this Fetiera! incentive ‘

Kentucky RECs can fake
immediate action

> Parﬂmpate in exisfing demand s:tie
management programs

» invest in large scaie energy
efiiciency _

> Asit EKPC and other G&Ts fo issue
RFPs for renewabie energy sources

» Support renewabie energy portfofios

21

[

Conﬁmunity pariners can heip
find solufions

> Distuss opportunities  incraase
cugtomer parfisipation in energy
officiency programs

» ldentify potential sources of renawabie
energy

» Anglyze poiicies and support those

] that banefit coops’ financial interests
fi]f as well a5 community health and
d;[; envirommental proteciion

1R A AR,

An open invitation...

» We will giadiy talk with coops
interested in expioring any or alf of
these issues,

» Our poal is to find mutualiy-
beneficial energy solutions for
Kentucky.

» Sierre Club
~ Wallace MeMutien, Eomuwibamali.com, S02-228.8046

- Rick Chwett, Rick.Clewett@insiphtob.com,
(BBEY 2724287

» Kenfuckiang for the Commonwaealth
~ Ling ABiOL, Ibbety@kih.nut, (355) B85A77 w223

» Rentucky Environmental Foundation
- Elizabotty Growe, elzabelnibowwn,or, I850) s55-585







| ’/-f‘ b Natiopal Rural Electric
s 4 Cooperative Association
A Touchstone Energy® Cooperative K‘E‘,

RECENED
4301 Wilson Boulevard
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WWW.Ieca.org . ) .
March 3, 2003 i s [ O, @‘
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TO: Statewide Managers
'G&T Managers
NRECA Board of Directors : .
FROM: Glenn English, Chief Executive Officer h L.y,__..

A few things I wanted te share witk pou...
Overview ...

The battle lines over critical legislation for electric cooperatives are starting to take shape, and
the Administration renewed calls this week for early action on several issues including electric
deregulation and streamiining air emnissions standards. A 285-page draft electricity restructuring
proposal similar to one electric co-ops opposed last year, is now circulating in the House and
about to go to Subcommittes markup. NRECA is urging Congress and the Federal Energy
Regulatory Commission (FERC) to take a “time-out” on electricity restructuring to review the
failed deregulation schernes and consider a different approach that provides reliability and
stability for consumers. At the same time, both chambers of Congress are looking over Clear
Skies Initiative bills (FL.R. 999/S. 485) reintroduced late iast week on behalf of the
Admimstration.

The White House i$ maintaining pressure for an energy bill with an electricity title, as well as
passage of environmental, Medicare and medical liability reform legisiation. Yet, the time frame
for moving bills through Congress early this year is shrinking as the military build up around
Iraq intensifies and partisan rhetoric leading to the presidential election campaign continues to
build. Electricity restructuring proponents want to move energy legislation quickly, and we must
be ready to respond with our position that now is not the fime to pass électricity legislation that
creates new instability in the electric industry.

in the House...

House Energy and Commerce Committee Chairman Billy Tauzin (R-LA) said this week during
an Energy and Air Quality Subcommittee hearing that he plans to move comprehensive energy
legislation on a fast track. Subcommittee Chainman Joe Barton (R-TX), who is circulating a
draft that is similar to his proposal last year, plans to markup legislation after a hearing on March
13, at which I am scheduled to testify. The new draft strips significant Federal Energy
Regulatory Commission (FERC) and Securities and Exchange Commission (SEC) authority over
large conglomerate utilities, merchant generators and power marketers, while shifting new FERC
regulation onto electric co-ops by: (1) extending FERC transmission reguiation to wansmitting
utilities, including distribution cooperatives; (2) requiring FERC to adopt incentive transmission
rates and participant funding in 2 way that benefits the big investor-owned utilities; (3) adding a

- @



PMA provision that wouid allow an Regional Transmission Organization to order actions by a
Power Marketing Administrations in violation of the preference clause or cost-based rates; (4)
repeaiing the Public Utilities Holding Company Act (PUHCA); and (5) repealing FERC’s
merger review. My testimony will point out that the electric industry needs stability and
reliability right now, not the new instabiiity that would surely result if this bill were enacted. We
should not be limiting FERC’s and SEC’s ability to protect consumers and investors from those

“who were at fault in California, and extending FER.C jurisdiction over co-ops that were not at
fault in California.

Commitee Clears Pension EReform Bill with: Provisions Heipful to Co-ops

The House Education and Workforce Committee approved on a 29-19 vote a pension security
bill (H.R. 1000) intended to restore confidence in the national pension system in the wake of the
Enron debacle. NRECA is supporting this bill, which has 53 bipartisan co-sponsors and is Iikely
win passage on the floor. This legislation, which is very similar to a measure passed by the
House and backed by the President last year, gives workers new options to better manage and
build retirement savings. Most H.R. 1000 provisions focus on issues concerning 401 (k)
participants holding employer stock in their retirement plans (which NRECA plans do not have)
and publicly-traded companies accounting standards. NRECA succeeded in getting a provision
mserted that permits expanded consideration by the Treasury Department of the facts and
circumstances in the application of certain mechanical, functionality tests. that would provide
NRECA and co-ops participating in NRECA s SelectRE 401(k) plan with more fiexibility in
pension plan administration. The real debate on this issue will be in the Senate, where the
Finance Committee is drafting a bill for introduction in April.

in the Sengie...

Sens. Dianne Feinstein (D-CA), Richard Tugar (R-IN), Tom Harkin (D-1A), Peter Fitzgerald (R-
IL) and others introduced legislation (S. 509) to restore strong federal oversight over energy
markets. The bill calls for restoring the Commeodity Futures Trading Commission’s (CFTC)
ability to police all energy derivatives markets for fraud and commodity price manipulation —
including on-line markets like the one operated by Enron. It also strengthens the tools that the
Federal Energy Regulatory Commission (FERC) has at its disposal to combat fraud in the energy
markets. NRECA has taken a strong leadership role in secking legisiation to close the loopholes
that allowed Enron to manipulate energy prices through its own on-line trading market.

Bills Introduced to Advance Administratior’s “Clear Skies Initiative”

The Administration’s Clear Skies proposal was introduced in the House and Senate late last
week. Senate Environment Commitiee James Inhofe (R-OK) and Air Quality Subcommittee
Chairman George Vomovich (R-OH) co-sponsored the Senate bill (S. 485). House Energy and
Commerce Committee Chairman Billy Tavzin (R-1.A) and Energy and Air Quality
Subcommittee Chairman Joe Barton (R-TX) co-sponsored a companion bill (H.R. 999). The
2003 version differs only slightly from the original introduced in the last Congress. Clear Skies
would mandate new cap and trade requirements for electric utility emissions of sulfur dioxide
(SO,), nitrogen oxides (NOx) and mercury beginning in 2008 for NOx and in 2010 for SO- and
mercury. The caps are supposed to be substitutes for a host of impending regulatory programs
aimed at these same air emissions. If done properly, the imposition of the caps in cormnbination
with a streamlining of these other programs away from the utility sector should result substantial
emissions reductions at a fraction of the costs associated with the existing regulations. An



NRECA analysis indicates that the new Clear Skies proposal needs to be improved substantaily
in the regulatory streamlining category to make it a good deal for electric co-ops. Co-ops own
and operate a lot of coal-based generation that would be the primary target of any new “multi-
emissions” legislative proposal including Clear Skies. Not surprisingly, some in Congress and
certain environmental groups have denounced the Administration’s Ciear Skies proposal as a
giveaway to the electric utilities, a rollback from existing Clean Air Act requirements. The bills,
infroduced as a courtesy to the Administration, kick off a long process in which Congress will
determine what provisions will be included in a revamped Clean Air Act.

D Interconnection Standard Proposal Approved by IEEE Working Group

- The Institute of Electrical and Electronics Engineers (IEEE) P 1547 working group recently
approved a new technical standard for the intercommection of a generation facility with a capacity
of up to 10 MW to the distribution system. The proposed standard must now go to the IEEE
Standards Board and then the full IEEE for approval. There is significant controversy about the
standard, Many utility engineers believe that the standard does not address all of the techmical
requirements needed to protect the reliability of the distribution grid from distributed generation,
particularly from larger generators or greater numbers of small generators. The standard
specifically does not cover system Impacts. Consequently, just because a generator meets the
requirements of 1547 doss not mean that it can be interconnected without degrading safety or
reliability for other consumers. Further study and adaptations to the generator or the grid might
be required. Despite assertions to the contrary by some generator manufacturers, generators that
comply with 1547 still are not “piug and play.” '

NRECA and its members signed onto the standard despite that concern because there is language
in the introduction to 1547 that states explicitly that the tests and standards in 1547 are necessary
for all interconnected generators, but are not necessarily sufficient. A footnote states that
additional tests and standards may be required in limited situations. F is important that federal
and stafe regulators and legislators that may wish to codify 1547 understand that the standard is
valuable, buf that it is not a “plug and play” standard. Utilities must have the local flexibility
required to adopt additional tests and standards that are not included in 1547 where utility
engineers believe they are necessary to preserve safety and reliability.

Interim rule issued on Terrorism Risk Insurance Program

* The Treasury Department has issued an interim final rule to provide up to $100 billion in federal
guarantees to cover 90 percent of future terrorism-related property and casualty claims over the
next three years under the Terrorism Risk Insurance Act of 2002. This interim rule outlines the
Terrorism Risk Insurance Program scope and key definitions. The legislation was enacied on
Nov. 26, 2002 in response to the unavailability of affordable property and casualty insurance
foliowing the September 11, 2001 terrorist attacks. This is another step to help ensure that co-
ops will be able to obtain proper property and casualty insurance for their facilities and
employees. (See rule at http:/fwww.ireas.gov/offices/domestic-finance/financial-
institution/terrorism-insurance/regulations/index. htiml)

Enclosures: (1) Regulatory Issues Tracking Sheet.

{*} Enclosures and attachments always aceompany all hardeopy versions of A Few Things ...". Electronic defiveries may not
.contain attaehments for technical reasons. NOTE: This document, and any attachments, may contain privileged and confidential
informarion intended for limited distribution. This information is reserved for the use of persons specifically addressed on the
title page.






REGULATORY ISSUES TRACKING SHEET
« February 2003

Agency | Action Type | Subject Federal Comments/Status

& -1 Register

*NRECA Citafion

Contact . .

EPA Final Rule Pravention B7FR80185 | The EPA is revising regulations goveming the New Source
and of | 1212112002 | Review (NSR) programs mandated by parts C and D of title
proposed Significant | of the Clean Air Act (CAA or Act). These revisions include

*Rae rule Deteriora- | oemenseg | changes in NSR appiicability requirements for modifications

Cronmilier tion (PSD) to allow sources more flexibilify to respond o rapidiy

and Non- | changing markets and to plan for future investments in
atiainment poliution control and prevention technologies. Today's

X5781 New Source changes reflsct EPA's consideration of discussions and

Review recommendations of the Clean Air Act Advisory Committes's
(NSR}: {CAAAC) Subcommittes on NSR, Permits and Toxics,
Routine comments filed by the public, and mestings and discussions
Mainten- “with interested stakeholders. The changes are intended to
ance, provide greater reguiatory certainty, adminisirafive flexibilify,
Repair and and permit streamilining, while ensuring the current isvel of
Replace- environmental protection and bensfit derived from the
ment program and, in ceriain respects, resuliing in greater
environmental protection. Ihis final ruke is effective on
| March 2, 2003,
EPA Direct Final | National B7FRB0O325 | The EPA is taking direct final action to amend the national
; Rute Ambient Air | 19/31/2002 | ambient air quality standards for parficuiate matter. The
Quality revision reduces to 15 percent the requirement that
Rae Siandard: reporting organizations coliocate 25 percent of State and
Cronmiller Patticulate local air monitoring station (SLAMS) sites with & second
{ Matter sampler in order to estimate precision at a reporiing
%5791 organization level, The regulations describe the number of

colipcated sites required within a reporting organization.

With today's action, EPA is making a simple change in the

reguiations by changing the requirement to collocate 25
percent of reporfing organizations sites to 15 percent of the

reporting organizations sites. The effect of this change will

be {o reduce the number of monitors which must be
colipcated. This in tum will reduce the cost of implementing
and maintaining monitoring networks but without significantly
affecting our confidence in the precision at the reporting
organization evel or in providing acceptable estimates of
achievernent of the precision Data Quality Objectives
{DQ0Os). Since reporiing organizations are of unequel size in
the number of monitors they impiement, 15 percent was
considered an acceptable iimit of providing enough precision
information for smaller reporiing organizations while not
unduly burdening larger reporting organizations, This direct
finai ruie will be effeciive on March 21, 2002 without
further notice, unless significant adverse comments are
received by January 30, 2003. If signficant adverse
comments are received, we will publish a timeiy withdrawal
in the Federal Register informing the public that this rule wil
noi take efiect.




REGULATORY ISSUES TRACKING SHEET
& February 2003

Grid

Agency | Action Type | Subject Federal Comments/Status
& o Register
*NRECA Citation
I Contact
EPA Direct Final | National BTFR7BO47 | Today's direct final ruie makes minor changes to EPA's final
‘ Rule and Poliutant 12/26/2002 | ruie published December 18, 2001 impiementing seciion
proposed Discharge 316(b) of the Clean Water Act (CWA) for new facilities that
*Jien rule Elimination 67ER78G5E | USe water withdrawn from rivers, sireams, iakes, reservoirs,
Siine System-— soB/p00n | EStuaries, cosans or other waters of the United States for
Amendment cooling. The December 2001 rule established national
of Final technology-based performance requirements applicable fo
RrRegulations the location, design, construction, and capacity of cooling
X5738 Addressing water intake structures at new facilities. The national
Cooling ‘requirements establish the best technology available for
Water minimizing adverse environmental impeact associated with
intake the use of these structures, EPA iz making several minor
Structures changes io the December 2001 ruie because, in several
for New instances, the final rule text does not reflect the Agency's
Facilities intent. This diract final rule is effecfive on March 26,
2003 without further nofice, uniess EPA receives
adverse written comment by January 27,2003 If EPA
receives such comment, i wili publish a fimely withdrawa! of
the direct final rule in the Federal Register informing the
putbiic that this rule will not take effect. The rule Is iocated at
htte:/ww epa.govifedrostn/,
FERC Notice Proposed B8FR3842 The Federal Energy Regulatory Cormmission (Commission)
Pricing Policy | 4/27/2003 proposes a new pricing policy for the rates of transmission
*Rich for Efficient owners that transfer operational control of their fransmission
Meyer gpj'mfm facilities to a Regional Transmission Organization (RTO),
' E?cpansion of form independent transmission companigs (ITCs) within
- RTOs, or pursue additional measures that promote efficient
X5811 Transmission

operation and expansion of the transmission grid. The

proposed policy would create rate ingentives that reward
RTO and ITC formation and grid investment, becauss
independent regional grid operation and coordination will
improve grid performance, reduce wholesaie fransmission
znd fransactions costs, improve elechic reliability, and make
electric wholesale competition more effective in ways that
benefit all customers. We invite comments on the proposed -

policy statement. Cornments are dus March 13, 2003,




REGULATORY ISSUES TRACKING SHEET
& February 2003

Agency | Action Type | Subject Federal Comments/Status
& Register
*NRECA Gitation
Contact

| FERC Notice Revised B87FR78077 | The Commission issued an order on December 18, 2002,

' Public Utility | 12/27/2002 | instructing all public ufilities to file Eleciric Quarterly Reports
“Bich Filing | using sofiware available on its Web site beginning with the
Meyer Requiremen report due on or before January 31, 2003. The order ends

ts; Notice the interim filing format and fully implements Order No,
Providing 2001, a final rule which requires public utilities io file Electric
Detsil on Quarterly Reports. This notice gives more details on the
»5811 Eleciric implementation of the new software and announces the
Quarterly availability of in-person and intemet-based sofiware
Reporis demonstrations, FR 31043, FERC Stats. & Regs. ] 31,127
Software (April 25, 2002); rel'g denied, Order No. 2001-A, 100 FERC
Avaifability 161,074, reconsideration and clarification denied, Order
and No.2001-B, 100 FERC ] 61,342 (2002). \2\ Respondents are
| Announcing reminded that complate contract data, including all active
Schedule contracts under 18 CFR part 35, are reguired beginning with
for Sofware this guarter's fliing. The Electric Quarterly Report System
Demonstra- can be accessed on the Commission's Web site at
tions http:iwenw ferc govielectriclegriegr. him. The Electric

Quarterly Report System Users Guide, a detailed guidance
docurment, is aiso avallable io be downioaded from that web
page. The sofiware provides a user interface on the fller's
workstation. (For those familiar with the Commission's Form
1 or Form 423 sofiware, the Electric Quarterly Report
System uses a similar approach.) it can be loaded onfo
several PCs io allow muliiple users working on a LAN, Datg
can reside anywhere on the user's network. Data can be
entered manually or imporied into the system in Comma
Separated Values {CSV) format. In addition fo the Electric
Quarterly Report System Users Guide, respondents can
parficlpate in demonstrations of the software at the

Commission and on-line, using the intermet. For more
information on how Webex works, see

http:fwwer webey com. it is free to the respondents who
varticipate. There will also be a recorded Webex demo
made avaiiabie for downloading from the Commission's
Web site by December 20. Persons desiring o participate in
aither of the Webex demos should e-mail’

public wehtrain@ierc. gov and state which demo they

would like to participate in.
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L FERC Notice: Remedying 67FR76122 | In the Standard Market Design Notice of Proposed
Comment Undue 12/11/2002 | Ruiemaking, (67 FR 55452, Aug. 28, 2002), the proposed
*Rich Request Discrimin- open access fransmission tariff impases an obligation on an
Meyer ‘?':?:u N independent Transmission Provider, i 2 request for
Open ?!\ccess tr_a‘nsm:ssmn service cannot be accommodated, fo use due
X581 Transmission doii:genc_:e ?O e?zpe‘a‘nd or r_nodrfy its transmission systern. The
Service and ommission invites all interested persons tp ﬁ_ie comn.‘lefmts
Standard with respect to whether a merchant fransmission provider
Eleciricity shouid _haye an gl?ligation to expand #s merchant
Niarket fransmission faciiities. jnifial comments were due Janiary
Design 10,2003, i & 4 K;

: {Comments on this issue should be filed in conjunclion with
any January 10, 2002 commenis on ransmission planning
and pricing, including participant funding).

FERC Notice NOPR; B7FR70194 | The Federal Energy Regulatory Commission is extending
Extension of | Dxiension of | 11/21/2002 - | the deadiine for filing of commentis on the Advance Notice of
Time and comment Proposed Rulemaking (ANOPR) and comments on the
- Further 1 period consensus documents that are currently due to be filed on
7 Rich Procedures; November 12, 2002. Comments were extended fo and
! Meyer Standardiza inciuding December @, 2002 On August 16, 2002, the
-fion of Commission issued an Advance Notice of Proposed
Small Rutemaking (ANOPR) in the above-docketed prosesding.
75811 generator | On October 23, 2002, & Notice extending the period for filing
inferconnec- of comments uniil November 26 2002 was issued, Nofice is
fion o o & . £
gxiended to December 20,2002, Furthermore, on or before

December 9, 2002, the stakeholders who have pariicipated
in the deveiepment of the consensus documents will file
statements explaining their various positions on the
consensus documents. Upon receipt of these statements,
Commission staff will prepare a summary tabie showing
various issues and delineating the positions and
explanations of the various parties and file thm summary
tabie in this proceeding.
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FERC inal Ruie coounting | 87FR67891 | The Federal Energy Regulatory Commission is amending its
‘ .and ‘ 11/6/2002 regulations to update the accounting and financial reporting
Reporting of - | requirements under its Uniform Systems of Accounts for
“Ri Financial jurisdictional public utiiities and jicensees, natural gas
-"Rich instruments . - : N
Meyar i companies and oil pipeline companies. The Commission is
Comprehen- establishing uniform accounting requirements and related
sive accounts for the recognition of changes in the fair value of
incgmg, certain security investrnenis, items of other comprehensive
Derivatives income, derivative instruments, and hedging activities. The
%5811 and ' Commission is adding new balance shest accounts to the
v Hedging Uniform Bysiemns of Accounts to record fiems of oiner
Activities

comprehensive income and derivative instruments, The
Commigsion is also adding new general insfructions and
revising certain account instructions fo incorporate the
above changes in the existing Uniform Systemns of
Ascounts. And, the Commission is revising the foliowing
Annual Reports: FERC Form Nos. 1, 1-F, 2, 2-Aand 6 to
inciude the new accounts and a new schedule contained in
the final rute. The Commission is severing from this
ruiemaking proceeding the inquiry on whether independent
and affliiated power marketers, ant pbwer producers should
continug to bé eligible, on a case by case basis, for waiver
of the Commission's Uniform Systems of Accounts and
blanket approval under part 34 of the Comnission's
regulations for the issuance of securifles and the
sssumptions of liabilities. The Commission will consider
separately the issue of accounting and reporting
reguirements by gas marketers, independent and affiliated
power marketers, and power progucers. An imporiant
vhjective of the rule is to provide sound and uniform
accounting and financial reporting for the above fypes of
fransactions and events. The new accounts and reporting
scheduie will add visibility, completeness and consistency of
accounting and reporting changes in the fair value of certain
financial instruments, tems of other comprehensive income,
derivative instruments and hedging activities, in the above
mentioned FERC Forms. The rule besame offenfive
January € 2003,

(84}
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FMCSA Final Ruie | Commercial | 68FR43984 The FMCSA amends its Commercial Driver's License (CDL)
Driver's 1/29/2003 rules conceming disqualification of drivers to make a
License technical correction in response to a petition for _
Standards, reconsideration filed by the International Brotherhood of
. Require- Teamsters, the Transport Workers Union of America, the
Jonathan ments, and Transportation Trades Depariment of the AFL-CIO, and the
| Glazier Penaliies; Amalgamated Transit Union {collectively, *the Pelitioners™).
gqmmercnai Thee technicai correction provides that disqualifications for
rivers . . : )
License offenses committed by & CDL holder while operating a non-
_ Program commercial motor vehicle (non-CMV) would be applicabie
Y5798 improve- oniy if the conviction for such offenses results in the
ments and revogation, cancellation, or suspension of the CDL holder's
Non- ficense or non-CMV driving privileges. The agency denies
commercial ihe Petitioners’ request to; shoren the disqualification
Motor Vehicle pariods driving & hon-CMV while under the influence of
Violations confrofied substances or aicohol; and establish a means o
disgualify foreign drivers for offenses committed m & non-
CMV in the country of domicile. The FMCSA believes these
issues were adequately explained in the July 31, 2002, final
rule concermning the CDL program, and that the petitioners
have not presenied any new information that would warrant
reconsideration of the agency's decisions. The effective
a is fi a ) 2
Forest Proposed National B7FR72769 | The Forest Service is proposing changes io the National
Service Ruie; Forest 121812002 Forest System Land and Resource Management Pianning
Comment System Rule adopted November &, 2000. These proposed changes
1 Request Land and are a result of a review conducted by Forest Service
*jonathan Resource personnel at the direction of the Office of the Secretary. The
Glazier Manage- review affirmed much of the 2000 rule and the underlying
ment concepts of sustainability, monitoring, evaluation,
Planning coliaboration, and use of science. Although the 2000 ruie
was intended to simpiify and streamline the development
X5798

and amendment of land and resource management pians,
the review concluded that the 2000 rule is neither
straightforward nor easy to implement The review also
found that the 2000 rule did not clarify the programmatic
nature of land and resource management planning. This
proposed ruie is intended to improve upon the 2000 rule by
providing a planning process which is more readily -
understood, is within the agency's capability to impiernant, is
within aniicipated budgets and staffing lavels, and
recognizes the programmatic nature of planning.

Lomments are dus by March €,.2003
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RUS Notfice information | 6YFRY8771 | In accordance with the Paparwork Reduction Act of 1885
' Coligction 12/26/2002 | (44 U.S.C. Chapler 35, as amended), the Rural Ullities
Activity; Service (RUS) invites comments on this information
N Comment collection for which RUS intends to request approval from
John Holt Request the Office of Management and Budget (OMB). Title: 7 CFR
part 1728, Eiectric Standards and Specifications for
Materials and Construction. The Rural Utilities Service
X5805 makes loans and ioah guarantess in accordance with the

Rural Elecirification Act of 1838, 7 U.8.C. 801 et seq., (RE
Act). Section 4 of the R Act requires that RUS make or
guarantee a loan only i there is reasonable assurance that
the loan, together with all cutstanding lvans and obfigations
of the borrower, will be repaid in full within the time agreed.
In order to facilitate the programmatic interasts of the RE
Act, and, in order to assure that loans made or-guaranteed
by RUS are adequately secure, RUS, as a secured lender,
has estabiished cerfain standards and specifications for
miaterials, equipment, and the construction of electric

-systems. The use of standards and specifications for

materials, equipment and construction units helps assure
RUS that: (1) Appropriate standards and specifications are
maintained; (2) RUS ioan security is not adversely affected;
and (3) ivan and ioan guaranter funds are used effectively
and for the intended purposes. 7 CFR 1728 establishes
Agency policy that materials and equipment purchased by
RUS eleciric borrowers or accepted as contractor-furnished
material must conform to RUS standards and specifications
where they have been established and, ff included in RUS IP
202-1, “List of Materiais Acceptabie for Use on Systems of
RUS Electrification Borrowers" {List of Materials), must be
selected from that fist or must have received technical

acceptance from RUS. Comments are due February 24,
2003,
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RUS

*Tracey
Steiner

X5847

Rural
Broadband
Actess
Loans and
Loan
Guarantees;
Application
deadline

Final Ruie

68FR4684
1/30/2003

BBFR4753
1/30/2003

The Rural Utiliies Service (RUS)is amending its regulations
in order to establish the Rurai Broadband Access Loan and
Loan Guaraniee Prograrn as authorized by the Farm

| Sexcurity and Rural investment Act of 2002 (Pub. L. 101-171)

(2002 Act). Section 6103 of the Farm Security and Rural
investment Act of 2002 amended the Rural Electrification
Act of 1838, as amended (RE Act), to add Title VI, Rural
Broadband Access, to provide foans and loan guarantess to
fund the cost of construction, improvement, or acguisition of .
facilifies and equipment for the provision of broadband
sarvice in eligible rural communities. This final rule
prescribes the types of loans available, facilities financed,

-and eligible applicants, as well as minimum credit support

requirements to be considered for a loan. In addition, the
rule prescribes the process through which RUS will consider
applicanis under the priority consideration and the state
allocations required in Titie VI. Thig rule is effective
danuary 30, 2003,

1 RUS

*Steve
Piecara

X5802

Final Rule

Exceptions
of RUS
Operationat
Controis
Linder
Section
308E of the

RE Act

67FR70151
11/21/2002

in an effort to streamiine requirements of borrowers and
make reguiations simple and direct, the Rural Utiilties
Service {(RUS) will eiiminate reguiations on Exceptions of
RUS Operational Controls under Section 306E of the RE Act
in its entirety. Because borrowers.are now afforded. the
same exemptions of RUS operational controls by way of
other provisions, RUS has datermined that the regulation
can now be removed from its regulations. This rule
bezame effective December 23,2002,

RUS

*Jay
Morrison

Y5825

Final Ruie

Demand Site
management
and
Renewable
Energy
Systems

87FR70150
11/21/2002

The Rural Ufilifies Service (RUS) is removing its reguiations

which detall separate policies and requirements for loans for
renewable enargy systems and demand side management.
Many of these requirements overlap provisions found
elsewhere in part 1710. Others do not seem wel suited for
the smalier scale projects of this type that are becoming
increasingly common in the industry. RUS believes that it is
more appropriate to consider such small scale projects in
this rapidiy developing segment of the energy industry by
proceeding on a case-by-case basis. By contrast, the
batance of part 1710 affords a useful framework for
considering utilify-scale energy projects without regard

to whether they are for demand side management or

renewable resources. This ruje was effective November 21,
2002,
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TO: Statewide Managers
G&T Managers
NRECA Board of Directors
FROM: Glenn En glish, Chiefl Executive Officer h Z/~k~—

A few things I wanted to share with you...

Overview ...

The battle lines over critical legislation for electric cooperatives are starting to take shape, and
the Administration renewed calls this week for early action on several issnes including electric
deregulation and streamiining air emissions standards. A 285-page draft electricity restructuring
proposal similar 1o one electric co-ops opposed last year, is now circulafing in the House and
about to go to Subconumittee markup. NRECA is urging Congress and the Federal Energy
Regulatory Commission (FERC) to take a “time-out” on electricity restructuring to review the
failed deregulation schemes and consider a different approach that provides reliability and
stabiiity for consumers. At the same fime, both chambers of Congress are looking over Clear
Skies Initiative bills (HL.R. 999/8. 485) reintroduced late last week on behalf of the
Administration.

The White House is maintaining pressure for an energy bill with an electricity title, as well as
passage of environmental, Medicare and medical Tiability reform legislation. Yet, the time frame
for moving bills through Congress early this year is shrinking as the military build up around
Iraq intensifies and partisan rhetoric leading to the presidential election campaign continues to
build. Electdcity resfructuring proponenis want to move energy legislation quickly, and we must
be ready to respond with our position that now is not the time to pass electricity legisiation that

. creates new instability in the electric industry. ‘

In the House...

- House Energy and Commerce Committee Chairman Billy Tauzin (R-LA) said this week during
an Energy and Air Quality Subcommittee hearing that he plans to move comprehensive energy
legislation on a fast track. Subcommittee Chairman Joe Barton (R-TX), who is circulating 2
draft that is similar to his proposal last year, plans to markup legisiation after a hearing on March
13, &t which I am scheduled to testify. The new draft strips significant Federal Energy
Regulatory Commission (FERC) and Securities and Exchange Commission (SEC) authority over
large conglomerate utilities, merchant generators and power marketers, while shifting new FERC
regulation onto electric co-ops by: (1) extending FERC transmission regulation to fransmitting
utilities, including distribution cooperatives; (2) requiring FERC to adopt incentive transmission
rates and participant funding in 2 way that benefits the big investor-owned utilities; (3) adding 2

-


http://www.nreca.org

PMA provision that would allow an Regional Transmission Organization to order actions by a
Power Marketing Administrations in violation of the preference clause or cost-based rates; (4)
repealing the Public Utilities Holding Company Act (PUHCA); and (5) repealing FERC’s
merger review. My testimony will point out that the eleciric industry needs stability and
reliability right now, not the new instability that would surely result if this bill were enacted. We
should not be limiting FERC’s-and SEC’s ability to protect consumers and investors from those
who were at fault'in California, and extending FERC jurisdiction over co-ops that were not at
fault in California. ‘ '

Commitiee Clears Pension Reform Bill with Provisions Helpful io Co-ops

The House Education and Workforce Committee approved on 2 28-19 vote a pension security
bill (FL.R. 1000) intended to testore confidence in the national pension system in the wake of the
Enron debacie. NRECA is supporfing this bili, which has 53 bipartisan co-sponsors and is likely
win passage on the floor. This legislation, which 1s very similar to a measure passed by the
House and backed by the President last year, gives workers new options to befter manage and
build retirement savings: Most H.R. 1000 provisions focus on issues concerning 401(k)
participants holding employer stock in their retirement plans (which NRECA plans do not have
and publicly-traded companies accounting standards. NRECA succeeded in getting a provision
inserted that permits expanded consideration by the Treasury Department of the facts and
circumstances in the application of certain mechanical, functionality tests that would provide
NRECA and co-ops participating in NRECA’s SelectRE 401(k) plan with more flexibility in

_pension plan administration. The real debate on this issue will be in the Senate, where the

Finance Committee 15 drafting a bili for introduction in April.
In the Senate...

Sens. Dianne Feinstein (D-CAY), Richard Lugar (R-IN), Tom Harkin (D-1A), Peter Fitzgerald (R-
IL) and others infroduced legislation (S. 509) fo restors strong federal oversight over energy
markets. The bill calls for restoring the Commodity Futures Trading Commission’s (CFTC)
ability to police all energy derivatives markets for fraud and commodity price manipulation —
including on-line markets like the one operated by Enron. It also strengthens the {ools that the
Federal Energy Regulatory Commission (FERC) has at its disposal to combat fraud in the energy
markets. NRECA has taken a strong leadership role in seeking legislation to close the loopholes
that allowed Enron to mampulate energy prices through its own on-line trading market.

Bills Introduced to Advance Administration’s “Clear Skies Initiative”™

The Administration’s Clear Skies proposal was introduced in the House and Senate late last
week. Senate Environment Committes Jaznes Inhofe (R-OX) and Air Quality Subcommittee
Chairman George Voinovich (R-OH) co-sponsored the Senate bill (S. 485). House Energy and
Commerce Committee Chairman Billy Tauzin (R-LA) and Energy and Air Quality
Subcommittee Chairman Joe Barton (R-TX) co-sponsored a compamnion bill (H.R. 999). The
2003 version differs only slightly from the original introduced in the last Congress. Ciear Skiss
would mandate new cap and trade requirements for electric utility emissions of sulfur dioxide -
(SO»), nitrogen oxides (NOx) and mercury beginning in 2008 for NOx and in 2010 for SO, and
mercury. The caps are supposed to be substitutes for a host of impending regulatory programs
aimed at these same air emissions. If done properly, the imposition of the caps in combination
with 2 streamlining of these other programs away from the utility sector should result substantial

emissions reductions at a fraction of the costs associated with the existing regulations. An



NRECA analysis indicates that the new Clear Skies proposal needs to be improved substantially
in the regulatory streamiining category to make it a good deal for electric co-ops. Co-ops own
and operate a lot of coal-based generation that would be the primary target of any new “muli-
emissions’” legisiative proposal including Clear Skies. Not surprisingly, some in Congress and
certain environmental groups have denounced the Administration’s Clear Skies proposal asa
giveaway to the electric utilities, 2 rollback from existing Clean Air Act requirements. The bills,
infroduced as a couriesy to the Admimisiration, kick off 2 long process in which Congress will
determine what provisions will be included in a revamped Clean Air Act.

DG Interconnection Standard Proposal Approved by IEEE Working Group

- The Institute of Electrical and Electronics Engineers (IEEE) P 1547 working group recently

approved a new technical standard for the interconmection of a generation facility with a capacity
of up to 10 MW to the distribution system. The proposed standard must now go 1o the IEEE
Standards Board and ther the full IEEE for approval. There is significant controversy about the
standard. Many utilify engineers believe that the standard does not address all of the technical
requirements needed to protect the reliability of the distribution grid from distributed generation,
particularly from larger generators or greater numbers of smal! generators. The standard
specifically does not cover system impacts. Consequently, just because a generator meets the
requirements of 1547 does not mean that it can be interconnected without degrading safety or
reliability for other consumers. Further study and adaptations to the generator or the grid might
be required. Despite assertions to the contrary by some generator manufacturers, generators that
comply with 1547 still are not “plug and play.”

NRECA and its members signed onto the standard despite that concern because there is language
in the infroduction to 1547 that states explicitly that the tests and standards in 1547 are necessary
for all inferconnected generators, but are not necessarily sufficient. A footnote states that
additional tests and standards may be required in limited situations. It is important that federal
and state regulators and legislators that may wish to codify 1547 understand that the standard is
valuabie, but that it is not a “plug and play”™ standard. Utilities must have the local flexibility
required to adopt additional tests and standards that are not included in 1547 where utility
engineers believe they are necessary to preserve safety and reliability.

Interim rule issued on Terrorism Risk Insurance Program

" The Treasury Department has issued an interim final rule to provide up to $100 billion in federal

guarantees to cover 90 percent of future terrorism-related property and casualty claims over the
next three vears under the Terrorism Risk Insurance Act of 2002, This interim rule outlines the
Terrorism Risk Insurance Program scope and key definitions. The legistation was enacted on
Nov. 26, 2002 in response to the unavaijlability of affordable property and casualty insurance
following the September 11, 2001 terromist attacks. This is another step to help ensure that co-
ops will be able to obtain proper property and casualty insurance for their facilities and
empioyess. (See rule at http://www.treas.gov/offices/domestic-fipance/financial-
institution/terrorism-insurance/regutations/indsx html)

Enciosures: {1} Regulatory Issues Tracking Sheet.

(%) Enciosures and attachments always accompany all hardeopy versions of “4 Few Things ...". Electronic deliveries may not

.conmain attackments for technical reasons, NOTE: This document, and any attachments, may contain privileged and confideniial

information intended for limited distribution. This information is reserved for the use of persons specifically addressed on the
title page.
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EPA Final Rule Pravention B7FRB0O185 : The EPA is revising regulations goveming the New Source
and of 12/21/2002 | Review (NSR) programs mandated by paris C and D of title
proposed Significant | of the Clean Air Act {CAA or Act). These revisions include
*Rae rule Deteriora- 67FR80289 | Changes in NSR appiicability requirements for modifications
Cronmilier tion (PSD) to aliow sources more flexibility to respond to rapidiy
and Non- changing markets and to pian for future investments in
e aftainment pollution confrol and prevention technologies. Today's
X5791 New Source changss reflect EFA's consideration of discussions and
Review recommendations of the Clean Alr Act Advisory Commitiee's
(NSR): (CAAAC) Subcommittee on NSR, Permits and Toxics,
Routine commenis filed by the public, and mestings and discussions
Mainten- with interested stakeholders, The shanges are intended to
ance, provide greater reguiatory certainty, administrative flexibility,
Repair and and permit streamiining, while ensuring the current ievel of
Repiace- environmental protection and benefit derived from the
ment program and, in certain respects, resulting in greater
environmental protection. This final nije = effeciive on
March 32,2003,
-{ EPA Dirgct Final | National B7FRBO325 | The EPA is teking direct final action to amend the national
; Rule Ambient Air | 12/34/2002 | armnbient air quality standards for particulate matter. The
Quaiity revision reduces to 15 percent the requirement that
*Ras Standard: | reporiing organizations collocate 25 percent of State and
C;onmiller Particuiate locat air monitoring station {SLAMBS) sites with a2 second
Matter sampler in order 1o estimate precision &t a reporting
25701 organization leve!l. The regulations describe the number of

collocated sites required within a reporting organization.
With today's action, £EPA is making a simple change in the

i regulations by changing fhe reguirement o collocate 25

percent of reporiing organizations sites o 15 percent of the
reporting organizations sites. The effect of this changs will
be to reduce the number of monitors which must be
coliccated. This in turn will reduce the cost of implementing
and maintaining monitoring networks but without significantly
affecting our confidence in the precision &f the reporiing
organization level or in providing acceptable esfimaies of
achievement of the precision Daia Quality Objectives
(DQOs). Since reporting organizations are of unequal size in

the number of monitors they impiement, 15 percent was
considered an acceptable limit of providing enough precision
information for smalier reporting organizations while not
unduly burdening larger reporting organizations, This diract -
finalrule will be effective on March 31, 2003 without
further notice, unless significant adverse comments are
received by January 30, 2003. i significant adverse
comments are received, we will publish a timeiy withdrawal

in the Federat Register informing the pubiic that this rule will
not take effect.
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EPA Direct Final | Nafional 67FR78947 | Today's direct final rule makes minor changes o EPA's final
' Ruie and Polluiant 12/26/2002 | ruie published December 18, 2001 implementing section
proposed Discharge 316(b) of the Clean Water Act (CWA) for new fecilities that
* i rule Elimination | so-ponass | Use water withdrawn from rivers, streams, lakes, reservoirs,
; System~— y estuaries, oceans or other waters of the United Siates for
Stine 12/26/2002 o ; ;
Amendment cooling. The December 2001 rule established national
of Final technology-based performance requirements applicabie o
Regulaiions the location, design, construction, and capacity of cooling
X5738 Addressing water intake structures at new faciiifies. The national
Cooling reguirements -establish the best fechnology avaliable for
Watsr minimizing adverse environmental impact associated with
intake the use of these siruciures. EPA is making several minor -
Structures changes 1o the December 2001 ruie because, in several
for New instances, the final niie text does not reflect the Agency's
Facilities intent. This direct final rule is sfiecfive on March 28,
i jne s Ep i
adyverse writfen comment by January 27, 2003, If EPA
receives such comment, it will publish 2 fimely withdrawal of
the direct final rule in the Federal Register informing the
pubdlic that this rule will not take effect. The rule is located at
ottp-fhenew ena govifedrosin. .
FERG Notica Praposed 68FR3842 . | The Federal Energy Regulatory Commission (Commission)
Pricing Policy { «27/2003 proposes & new pricing policy for the rates of fransmission
—_. for Efficient owners that transfer operational control of their fransmission
Rich Operation Facili onal T - N
Nieyer nd acalzt!es {o a Regiona rgngmzss:on Orgamzateon (STQ),
e o0 of form independent transmission companies (ITCs) within
-xpansz‘an‘o RTOs, or pursue additional rmeasures that promote efficient
X581 gr?é‘sm'ss"’” operation and expansion of the fransmission gric. The

proposed policy would create rate incentives that reward
RTC and ITC formation and grid investment, because
independent regional grid operation and coordination will
improve grid performance, reduce wholesale transmission
and transactions costs, improve electric refiability, and make
slectric wholesale competition more effective in ways that
benefit all customers. We invite comiments on the proposed
policy statement. ments are due

[Ae]
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FERC Notice Revised B7FR72077 | The Commission issued an order on Decernber 18, 2002,
Public Utllity | 12/27/2002 | instructing all public utililies to file Electric Quarterly Reports

*F'{ich Fiiing .1 using sofiware availabie on its Web site beginning with the

Meyer Requiremen report due on or hefore January 31, 2003, The order ends
ts; Notice the interim filing format and fully impisments Order No.
Providing 2001, a final rule which reguires public Wilities to file Electric
Detail on Quarterly Reports. This notice gives more details on the

X5811 Electric implementation of the new software and announces ihe
Quarterly availability of in-person and infernet-based software
Reports demonstrations. FR 31043, FERC Stats. & Regs. ] 31,127
Software (Aprit 25, 2002); reh'g denied, Order No. 2001-A, 100 FERC
Availability 161,074, reconsideration and clarification denied, Order
and No.2001-B, 100 FERC 161,342 (2002). \2\ Respondents are
Announcing reminded that complete contract data, including all active
Scheduie contracis under 18 CFR part 35, are required beginning with
for Sofiware this quarter's flling. The Electric Quarterly Report System
Damonstra- can be accessed on the Commission's Web site at
tions | htip:iwww ferc.govielediric/earieqr.him. The Eleciric

Quiarterly Report Systern Users Guide, a detailed guidance

docurmeni, is also available o be downioaded from that web
page. The soffware provides a user interface on the filer's
workstation. {For those familiar with the Commission's Forn
1 or Form 423 sofiware, the Electric Quarierly Report
System uses a similar approach.) It can be loaded onto
several PCs to allow multiple users working on a LAN. Data

can reside anywhere on the user's network. Data can be
entered manually or imporied info the sysiem in Comma
Separated Values (CSV) format. In addition to the Electric
Quarterly Report Systerm Users Guide, respondents can
participate in demonstrations .of the software at the
Commission and on-ling, using the Intermet, Fer more
information on how Webex works, see

bitp:/flwwe webex com. 1t is free o the respondents who
pariicipate. There will also be a recorded Webex demo
mads availabie for downtoading from the Commission's
Web site by December 20. Persons desiring to patiisipate in
either of the Webex demos should e-mail

nublicwehtrain@iarc gov and state which demo they
would like to participate in.

£
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FERC Notice: Remedying 67FR768122 | in the Standard Market Design Notice of Proposed
. Comment Undue 49M1/2002 | Ruiemaking, (67 FR 55452, Aug. 28, 2002), the proposed
*Rich Requast Discrirmin- open access transmission tariff impoeses an obligation on an
ation independent Transmission Provider, ff a reguest for
Meyer Through e ) e
- o transmission service cannot be accommodated, o use due
Open Access diligence to expand or modify its transmission system. The
#5611 Tranfsmtsst:n Commission invites all interested persons to flie comments
gf;;g:rg“ with respect to whether 2 merchant fransmigsion provider
Eleciricity should have an obligation to expand #s merchant _
Niarket transmission facilities. Iniial comments were due Jjanuary
Design A, 2003, Bepiv comments were due Febryaey 17, 20032,
(Comments on this issue should be filed in conjunction with
any January 10, 2002 comments on transmission planning
and pricing, including participant funding).
FERC Notice NOPR; B67FR70194 | The Federal Energy Regulatory Commission is exiending
Extension of | Extension of | 14/21/2002 | the deadiine for filing of commenis on the Advance Notice of
Time and comment ' Proposed Ruiernaking (ANOPR) and comments on the
. Further period consensus documents that are currenfly due to be filed on
§ "Rich Procedures; November 12, 2002. Comments were extended fo and
' Meyer Standardiza including December © 2002 On August 16, 2002, the-
-fion of Commission issued an Advance Notice of Proposed
Smalt Rulemaking (ANOPR) in the above-docketed procseding.
25811 generator On QOciober 23, 2002, a Notice extending the period for filing
: intercormec- of comments until November 26 2002 was issued, Nofice is
fion £ ne )
ants £ Tt
fwhich are due fo be filed November 12, 2002) was
exfended to Dacember 20, 2002, Furthermore, on or before

| December 8, 2002, the stakeholders who havs participated

in the development of the consensus documnents wilt fiie
statements explaining their various positions on the
consensus dosuments. Upon receipt of these staiements,
Commission staff will prepare & summary {eble showing
various issues and delineating the posiions and
gxplanations of the various parties and filte the summary
table in this proceeding.
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FERC Final Ruie Accounting | 67FREB7891 | The Federal Energy Reguiatory Commission is amending its
and ‘ 11/8/2002 | reguiaiions o update the accounting and financial reporting
Reporting of requirements undsr its Uniform Systems of Accounts for
I *Rich Financial jurisdictional public utiliies and licensees, natural gas
| oe instruments, i it pipeline ¢ ies. The C ission is
Mever Comprenen. companies and‘ oft pipeline companies. The Commissio
' ssiabiishing uniform accounting requirements and related
sive accounts for the recognition of changes in the fair value of
income, cer{ain security investrmenis, items of other comprehensive
Derivatives income, derivative instruments, and hedging activities. The
X5814 and ' Commission is adding new balance sheet accounts to the
h Hedging Uniform Systerns of Accounts to record liems of other
Activitias

comprehensive income and derivative insfruments. The
Commission is also adding new general instructions and
revising certain account instructions to incorporate the
above changes in the existing Uniform Sysiems of
Accounts. And, the Commission is revising fhe following
Annual Reports: FERC Form Nos. 1, 1+F, 2, 2-Aand 6 to
inciude the new accounts and a new schedule contained in
the final rule. The Commission is severing from this
rulemaking proceeding the inguiry on whether independent
and affiliated powser marketers, and power producers shotid
sontinue fo be eligible, on a case by case basis, for waiver
of the Commission's Uniform Systems of Accounts and
bianket approval under part 34 of the Commission's
reguiations for the issuance of securities and the
assumptions of liabliities. The Commission will consider
separately the issue of accounting and reporting
requirements by gas marksters, independent and afiliiated
power marketers, and power producers. An important
objeciive of the rule is io provide sound and uniform
accounting and financial reporting for the above typss of
fransactions and events. The new accounts and reporting
scheduie will add visibility, completeness and consistency of
accounting and reporting changes in the fair vatue of certain
financial mstruments, ems of other comprehensive income,
derivative instruments and hedging activities, in the above
mentioned FERC Forms. The rule became effective
danuary 8 2003, '
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FMCSA Final Ruie Commerctal B8FR4364 The FMCSA amends its Commercial Driver's License (CDL) .
‘ : Driver's 1/29/2003 | rules concerning disqualification of drivers (0 make &
License technical correction in response fo a petition for
Standards, | reconsideration filed by the International Brotherhood of
‘ .Require- Teamsters, the Transport Workers Union of America, the
“Jonathan ments, and Transportation Trades Department of the AFL-CIO, and the
Glazier Penalties; Amalgamated Transit Union (collectively, “'the Petitioners™).
gcfm”:'emal The technical correction provides that disquaiifications for
river's - ) . o
License. offenses committed by a COL holder while operating a non-
‘ Program commercial motor vehicle (non-CMV) wouid be applicahle
Y5798 improve- only if the conviction for such offenses resulis in ine
ments and revocation, cancellation, or suspension of the CDL hoider's
Non- license or non-CMV driving privileges. The agency denies
commercial the Pefifioners' request 1o: shorten the disqualification
Motor Vehicle periods driving a non-CMV while under the influence of
Violations controlied substances or alcohol; and establish a means to
disgualify foreign drivers for offenses commitied in a non-
CMV in the country of domicile. The FMCSA believes these
issues ware adequately explained in the duly 31, 2002, final
i rule concerning the CDL program, and that the petitioners
have not presented any new information that would warrant
reconsideration of the agency's decisions. The effective
Forest Proposed National B7FRT2769 | The Forest Service is proposing changes fo the National
Service Rule; Forest 12/8/2002 Forest System Land and Resource Management Planning
Comment | System Rule adopted November 8, 2000. These proposed changes
Reguest Land and are a result of a review conducted by Forest Service
*jonathan Resource per.sonnetl af the direction of the Office of the Secretar)_!. The
Glazier Manage- review affirmed much of the 2000 rulg and the underlying
ment concepts of sustainability, monitoring, evaluation,
Pianning collaboration, and use of science. Although the 2000 rule
was intended o simplify and streamline the development
Y5798

and amendment of land and resource management pians,
the review concluded that the 2000 rule is nefther
straightforward nor easy io implement. The review also
found that the 2000 rule did not clarify the programmatic
nature of fand and resource management planning. This
proposed rule is infended fo improve upon the 2000 rule by
providing & planning process which is more readily
understood, is within the agency's capability {0 implement, is
within anficipated budgets and staffing levels, and
recognizes the prograrnmatic nature of planning.

Gomments ars dus by March £,.2002
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RUS Notice information | 67FR78771 | In accordance with the Paperwork Reduction Act of 1285
Coliection 1o/26/2002 | (44 U.S.C. Chapter 35, as amended), the Rural Utilities
Activity; Service (RUS) invites commenis on this information
* Comment coliection for which RUS intends {0 reguest approval from
Jahn Holt Request the Office of Management and Budge! (OMB). Title: 7 CFR
part 1728, Electric Standards and Specifications for .
EE Materials and Construction. The Rural Utilities Service
} Xb805 makes lpans and loan guaraniess in accordance with the

Rural Elecirification Act of 1836, 7 U.5.C. 801 et seq., (RE
Act). Section 4 of the RE Act requires that RUS make or
guaraniee a ioan only if there Is reasonable essurance that
fhe loan, together with all outstanding loans and obligations
of the borrower, will be repaid in full within the fime agreed.
in orderto facilitate the programmatic interests of the RE
Act, and, in order to assure that loans made or guaranteed
by RUS are adequately secure, RUS, as a secured lender,
has established certain standards and specifications for
maierials, equipment, and the consiruction of electric

.systerns. The use of standards and specifications for

materials, equipment and construction units helps assure
RUS that: (1) Appropriate standards and specifications are
maintained; (2) RUS loan security is not adversely affected;

ard {3) loan and loan guaranter funds are used effectively

and for the intended purposes. 7 CFR 1728 establishes
Agency policy that materials and equipment purchased by
RUS electric borrowers or accepted as contractor-furnished
material must conform to RUS standards and specifications

-where they have been established and, if included in RUS IP

202-1, “List of Materials Accepiabie for Use on Systerns of
RUS Electrification Borrowers™ (List of Materials), must be
selected from that list or must have received technical

acceptance from RUS. Comments are tue Fabruary 24,
2003,




REGULATORY ISSUES TRACKING SHEET
| & February 2003 ‘

{ Agency
&

| ANRECK
Confact

Action Type

Subject

Federal
Register
Citation -

Comments/Status

RUS

| *Tracey
Sieiner

X5847

Rural
Broadband
Access -
Loans and
Loan
Guarantees;

Application
deadiine

Final Ruie

68FR4684
1/30/2003

B8FRATE3
1/30/2003

The Rural Utilities Service (RUS) is amending its regulations
in order to establish the Rural Broadbang Access Loan and
Loan Guarantee Program as authorized by the Farm
Security and Rural Investment Act of 2002 (Pub. L. 101-171)
{2002 Act). Section 6103 of the Farm Security and Rural
investment Act of 2002 amended the Rural Elechification
Act of 1936, as amended (RE Act), to add Tiile VI, Rural
Broadband Access, to provitde joans and loan guerantees to
fund the cost of construction, improvement, or asguisition of
facilities and equipment for the provision of broadband
searvice in eligible rural communitiss. This final rule
prescribes the types of loans avaitable, facilities financed,
and eligible appiicants, as well as minimum credi support
requirements {o be considered for a loan. In addition, the
ruie prescribes the process through which RUS will consider
applicants under the priority consideration and the siate
allocations required in Title Vi. Ihis ryle js affoctive .
Jdanuary 30, 2003,

| RUS

*Steve
Piecara

x5802

Final Ruie

Exceptions
of RUS
Operational
Controls
tinder
Section
306E of the

RE Act

BTFR70151

11/21/2002

in an-effort fo streamiine requirements of borrowears and
make regulations simple and direct, the Rural Utiliiies
Service (RUS) will eliminate regulations on Exceptions of
RUS Operational Controls under Section 308E of the RE Act
in its enfirety. Because borrowers are now afforded the
same exemptions of RUS operational confrols by way of

other provisions, RUS has determined that the regulation
can now be removed from its regulations. Thiz ruie
became effective December 23,2002,

1 RUS

*Jay
Morrison

x5825

| Final Ruie

Demand Siie
management

1 and

Renewable
Energy
Systemns

B7FR70150
11/24/2002

The Rural Utiliies Service (RUS) is removing its regutations

which detall separate policies and requirements for ioans for
renewabie energy systems and demand side management.
Many of these requirements overlap provisions found
eisewhere in part 1710, Others do not seem well suited for
the smaller scale projects of this type that are becoming
mcreasingly commaon in the industry, RUS believes that it is
more appropriate fo consider such small scale projects in
this rapidly developing segment of the energy indusiry by
procesding on & case-by-case basis. By contrast, the
balance of part 1710 affords a useful framework for
considering utility-scale energy projects without regard

to whether they are for demand sitle management or
renewabie resources. This rule was effective November 21

2002,
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»  Most NRECA comments are available on the web site www.nreca.org under Legal!Regu%amry
> lndated: February 21, 2003

> Questions about iterns appearing on this Tracking Sheet? Coniact the NRECA staff person identified in the table
Dial 703-807-then the 4-digit telephone extension listed by the contact name, or e-mail to:
(first name).(last name)@nreca.org.
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National Rural Ejectric
‘# Cooperative Associafion:
A Touchstone Energy® Cooperative @:"

43031 Wilson Boulevard

Arlington, Virginia 22203-1860

Telephone: (703) 907-5500

TT-(703) 907-5957" o .
WWW.nreca,org MEMORANDUM

June 2§, 2002 e o e Gl o
| - _CISRIVERs
TO: Statewide Managers ELEQTRIG QURPORAT (O
G&T Managers '
NRECA Board of Directors
FROM: Glenn English, Chief Executive Officer h f :

A few things I wanited to share with you...
Overview...

On the heels of revelations about unethical energy trading practices, news of accounting
improprieties and alleged fraud resulting in a §3.8 billion shortfall on the books at
telecommunications giant WorldCom has again put a sharp focus on the need for market
transparency and other protections for the public. Congress and reguiatory leaders are
feeling pressure to rein in dubious corporate accounting and require public disclosure of
corporate finances. Steady news reports of financial scandals and a lack of public
disclosure is increasing support for legislation to ban energy companies from making
“wash trades,” an old stock market manipulation tactic that dates to the 1920s and now
banned by stock markets. The Senate Agriculture Committee will also review Sen.
Dianne Feinstein’s (D-CA) proposal to boost market transparency and oversight of over-
the~counter {OTC) exchanges and online exchanges like Enron’s. NRECA is watching
these developments closely because we will benefit from having an energy market with
greater transparency. But, this new Hill activism could also be an excuse to increase
regulation over us.

The House-Senate conference on the energy bill (H.R. 4) opened this week with 2
televised meeting that revealed little substance about the behind-the-scene talks on key
issues, Major issues include Arctic National Wildlife Refuge (ANWR) development,
increased ethanol mandate levels, electricity provisions, and renewable portfolio
standards (RPS). Just days before, House Energy and Air Quality Subcommittee
Chairman Joe Barton (R-TX) told industry officials that energy legislation may not pass
this year, but other conferees seem willing to compromise. Conference Chairman Rep.
Billy Tauzin (R-LA) said the Senate’s electricity restructuring language is “close to what
we want to do.” -Senate Energy and Natural Resources Committes Chairman Jeff
Bingaman (D-NM) said they could “find some ways to improve it.”

Meanwhile, the White House is urging Congress to quickly approve the proposed
Homeland Security Department (HSD); legislation (H.R. 5005) was infroduced by House
Majority Leader Dick Armey (R-TX) to create the new $37.5 billion department. The

.-
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plan to merge about 100 federal agencies and departments has raised legislative oversight
and jurisdiction issnes for Congress along with the financial and political issues. House
committees held more than a dozen bearings on that proposal this week. Senate
Government Affairs Chairman Joseph Lieberman (D-CT) has amended a pending anti-
terrorism bill (8. 2452} to include homeland security language. The Senate Environment
and Public Works Committee moved a related bill (S. 2664) that includes $3.5 billion in
“homeland security” block grants for states to increase “first responders™ funds for
emergency operations such as fire, rescue, ambulance, law enforcement and medicine.
Our concern is that enabling laws like FEMA will be reopened, putting at risk our
achievement two years ago of keeping electnic co-aps eligible in spite of FEMA
opposition.

Congress takes Independence Day recess next week with major issues unresolved, most
notably House-Senate conferences on energy, trade and FY02 supplemental spending,
and no agreement on anry FY03 spending bills. In July, the House will come back for
three weeks, and the Senate four, before the Angust recess. The Senate must vote on S.J.
Res. 34 to overturn Nevada’s veto of a propesed miclear waste storage site by July 25.
Committees are just starting to grapple with the Homeland Security proposal and”

- contentious spending issues. Lawmakers rmust act fast for an October adjowrnment, but
expect a lame-duck session in November.

Ir the Senaie...

On a slim 10-9 vote, Senate Environment and Public Worlss Committee Chairman Jim
Jeffords (I-VT) was able to move his bill to cap carbon dioxide (CO,) emissions from
electric power plants and set lower levels for sulfur dioxide (SO,), nitrogen oxide (NOx)
and mercury (Hg) out of his committee. Sen. Jeffords’ revised Clean Power Act (S. 556)
calls for faster emission reductions than the Administration’s Clear Sides Initiative. The
legislation does not meet the principles outlined by electric cooperatives and will result in
increased electricity prices and damage the coal industry. Sen. Max Baucus (D-MT)
voted against the measure while Sen. Lincoln Chafee (R-R1) voted for it. Otherwise, all
Democrats supported the bill and all Republicans opposed it. The general expectation is
the bill will not be considered on the Senate floor this year because of the partisanship,
~ election politics and unrealistic reduction targets. We will do everything possible to stop
this bill. Republican and Democratic committee members offered and withdrew several
amendments, including complete substituies. Ranking member Sen. Bob Smith (R-NH)
offered a substitute with SO; NOx and Hg reduction requirements sirnilar to those in the
' Clear Skies Intiative. Sen. Baucus said in a strong opposition statement that he agrees
with the goals of S. 556, but could not support the bill as drafted. He noted the negative
economic impacts that will be imposed on electric consumers in Montana and other rural
areas. Sens. James Inhofe (R-OK), George Voinovich (R-OH) and Christopher Bond (R-
MO) also raised concerns about impacts for rural communities.

In the House...

The House Energy and Commerce Committee pians a hearing next month on bills by
Reps. Peter DeFazio (D-OR) and Greg Walden (R-OR) to amend the Federal Power Act



and Securities Exchange Act to prohibit “round-trip” or “wash” trades by energy traders.
Rep. Joe Barton (R-TX) said there is 2 “100 percent chance that we'll ban round-trip-
trades.” The current legislation is problematic because some electric co-op transactions
could be defined as “wash trades” when they buy back power soid as a resulf of
unexpected weather changes or equipment fariures.

After a lot of inter-party wrangling over the appropriate level of discretionary spending,
House Appropriations Committee Chairman Bill Young (R-FL) sent his FY03
discretionary spending allocations to the 13 subcommittees, and most are higher than
current FYO02 levels and FY03 Bush Administration proposals totaling $748.14 billion.
Given the demands for defense and homeland security, disaster relief and requests of
various state governors, there may not be enough funds to meet all the needs and many
doubt they can meet needs at these spending level projections.

NRECA Comments on FERC Standards of Conduct Ruiemaking

NRECA filed supplemental comments on the Federal Energy Regulatory Commission's
(FERC) proposed standards of conduct for transmission providers on June 2. The :
comments — developed through the NRECA Transmission Task Force - call for FERC to
recognize that electric cooperatives are different from investor owned atilities and should
not be subject to the standards of conduct the Commission proposss to impose on I0Us.
These attached comments follow up earlier comments filed by NRECA on December 20.
FERC's proposal, if applicable to cooperatives, could severely impact and even preclude
essential communications between G&Ts and their member distribution cooperatives, as
well as communications between power supply and fransmission emnployees within
individual G&Ts. NRECA has also successfully urged RUS to also submit comments.

NRECA Comments on FERC Standard Marker Design Rulemaking

NRECA has filed supplemental comments at the Federal Energy Reguiatory Commission
(FERC) on demand response (see attachment). The comments are intended fo assist
FERC to better address the issue of demand response in the upcoming Standard Market
Design Notice of Proposed Rulemaking.

A Break for Congress and ‘4 Few Things...”; 4 Safe and Happy Fourth: of July

The weeklong Independence Day recess for Congress brings a brief halt in legislative
action, and also a pause for “A Few Things...” next week. 1will be in touch with you
again on July 12. Have an enjoyable and safe Fourth of July celebration.

Enciosures: (4) Market Design filing; Conduct Standards filing; Regulatory Issues
Tracking Sheet; Legislative Update.
™) Enc-losms and atmchments abways accompany 21l bardeopy versions of “A. Few Things ...". Flectronic deliveries mmy not contain atiachments for

technizal reasons. NOTE: This docwnent, and any atachments, may conzin priviteged and confidential mfornmation intended for iimited disyibution.
This information: i§ reserved for the use of persons specifically addressed on the title page.






%%ﬁkﬁggy Legislative Update

Aushoons By Coopemmive ki Government Relations Department -

RETIREMENT SAVINGS ~ Several retirement savings tax breaks enacted last year
would become permanent under a bill passed by the House on a 308-70 vote. HLR. 4931
eliminates the repeal on Dec. 31, 2010 of higher contribution limits for 401(k) pians and
Individual Retirement Accounts (JRAs). The bill maintains provisions that gradually
mncrease annual 401(k) contribution himits to $15,000 by 2006. The annual iimit for IRAs
would continue 1o rise to $5,000 in 2008. Along with easing administrative burdens on
businesses, the bill enhances the ability of employees to roll pension savings into
qualified plans provided by new employers. If the provisions do not become permanent,
contribution caps drop to the 2001 levels and higher “catch-up™ limits for people older
than 50 would be climinated. The bill 1s in the Senate, where the outcome is uncertain.

SMALL BUSINESS PAPERWORK - Federal paperwork filing requirements for small
businesses would be eased under legislation the House cleared, with Senate amendments,
-on a 418-0 vote and sent to the President. HR. 327 amends the Paperwork Reduction
. Act to require the Office of Management and Budget to publish each year in the Federal
Register and post on the Internet.a list of the regulatory compliance assistance resources
available to small businesses. Each agency that collects information and processes
paperwork must assign an agency haison for small businesses and attempt to reduce
paperwork burdens for businesses with less than 25 employees.

THREAT WARNING — The Housed passed a bill (H.R. 4598) on a 422-2 vote that
would require federal intelligence and law enforcement officials to share information
about potential terrorism threats with state and local government officials, emergency
management and response administrators, and private-sector companies that oversee
critical infrastructure, cyber networks and economic security. Federal officials would
have six months to develop procedures for quickiy declassifying and sharing information
with local officials, and they could use existing electronic information systems. The
measure was sent to the Senate.

DEBT LIMET - On its way to the White House is a bill to raise the debt limit by $450
billion to $6.4 trillion, which the House cleared late this week after President Bush called
for passage. The House voted 215-214 to approve S. 2578, a bill the Senate passed two
weeks ago. The legislation is necessary to avoid government default when the national
debt reaches the $5.95 trillion limit, which was expected to happen on June 28.

ACCOUNTING OVERHAUL ~ Accounting firms would be limited in consulting work

they can do for clients that also hire them to audit their intemnal corporate books under a

draft bill the Senate Banking, Housing and Urban Affairs Committee approved on a 17-4

vote and sent to the Senate. Though the bill has yet to be officially introduced, Senate

Majority Leader Tom Daschle (D-SD) has indicated that he wants to move the bill on the
. Senate floor before the end of this session. This legislation is a direct result of 2 federal
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probe into energy trading activities by Enron, and audit problems stemming from the fact
that Enron’s auditor, Arthur Andersen LLP, dlso provided consulting services. In Aprif,
the House passed and sent to the Senate a bill (FL.R. 3763) that allows an industry Public
Regulatory Organization to investigate potential accounting misconduct and issue
sanctions under Securities and Exchange Comimission (SEC) oversight.

WORKPLACE INJURIES RULES — Labor Departinent officials would be required to
issue within two years 2 new set of mandatory rules fo prevent repetitive motion injuries
in workplace settings under a bill the Senate Health, Education, Labor and Pensions
Committee sent o the full Senate on a narrow 11-10 vote. 8. 2184, sponsored by Sen.
John Breaux (D-L.A), would replace voluntary ergonomics guidelines issued by the Labor
Department in April 2002. The bill would require rules to define situations in which
employers must make efforts 1o prevent repetitive-motion injuries and set standards for
measuring those injuries.

UNIVERSAL SERVICE FUND — Senate Commerce Communications Subcommities
members advised the Federal Communications Commission (FCC) during a hearing to
take regulatory action to address concerns that the Universal Service Fund (USF), 2 pool
of money used to wire schools and libraries for telecommunications services, inchuding
Internet access, will be depleted. USF 1s a critical source of money for providing
widespread telecommunications infrastructure to schools and libranes, particularly in
rural areas, Legislators are urging the FCC to develop a new plan for administering USF
contributions paid by carriers that provide interstate service. The subcommittee is
particularly concerned about shrinking carrier contributions due to increased voice
services on the Internet and resulting FCC actions that cut the “e-rate” portion of USF
money.

Robert Holt - 703.907.5709
GR Advocacy Tools Group

FRIDAY, JUNE 28, 2002
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CEQ Proposed Froposed 87ER35814 | 1 his notice requests comment on proposed guidslines
Guidelines; | Guidelines implementing Section 515 of the Treasury and General
. Comment for Ensuring | 5/21/2002 Govemment Appropriations Act for Fiscal Year 2002 (Public
Mac Request and Law 106-554; H.R. 5658). Section 515 directs the Office of
Mcl.ennarn Maximizing Management and Budget (OMB) fo issue govermment-wide
the Quality, guideiines under sections 3504{d)(1) and 3516 of Title 44,
Objectivity, and require each Federal agency to issue agency-specific
1 Utility, and guidelines, fo ensure and maximize the quality, objectivity,
X5809 integrity of utility, and integrity of information, including statistical
information information, disseminated by the agency and to establish

administrative mechanisms aliowing affected persons to
seek and obtein correstion of information maintained and
disserninated by the agency that doss not comply with
such guideiines. Each agency must also report periodicaily
to the OMB director on the number, nature, and resolution of
complaints received by the agency in regards {c these
requirements. The proposed guidelines published below
would implement ihese reguiremenis for the Councll on
Environrmental Quaiity. They are intended to comply with
both the statutory requirements noted above and the final
guidelines published by OMB on February 22, 2002 (67 FR
36, at 8452). Comments are due July 1, 2002 The
Council on Environmental Quality's guideiines will be

“pubiished in the Federal Register and posted on the

agency's Web site at www.whilehouse goviceq.

—
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DOE Nofice; Voluntary 67FR30370 | The Department of Energy (DOE) is seeking comments on
Comment | Reporting of possible modifications to the guidelines governing the
. Request Greenhouse | 5/5/2002 Voluntary Reporting of Greenhouse Gases Program
e Gas (VRGGP) that aliows for the voluntary reporting of
Cronmifler E”_“SSK.’“S’ greenhouse gas emissions and reductions, and carbon
S:guctaons. sequestration under section 1605(b) of the Energy Policy
X5791 Carbon Act of 1992, On February 14, 2002, the President directed
Sequestratio the Secrefary of Energy fo propose improvements o the
n current registry to “enhance measurement accuracy,
reliability and verifiability, working with and taking info
account emerging domestic and intemational approaches.”
This notice of inquiry is an initial step in & process o
propose improvements o the current VRGGP Greenhouse
Gas Registry (GHG Registry), for which guidelines were
published in 1894, DOE is seeking comment on the issuss
posed below, and welcomes any other commeants pertinent
to future changes in the GHG Registry. Because of the
broad pubiic interest in the issues involved, DOE belleves
that the public should have an opporiunity fo provide input
on the issues raised in advance of the Secretary’
recommendations to the President. DOE is reguesting
written comments &s one means o bring & broad range of
views into the process of developing recommendations for
proposed imorovement io the GHG Registry. After analyzing
submissions made in response to this notice, DOE
contemplates scheduling at least one public workshop for
obtaining addifional public input prior to finalizing the
recommendations for proposed improvermnents fo the GHG
Registry. Notice of workshop(s) and other opportunities for
input during development of proposed improvemenis {o the
GHG Regisiry will be published in the Federal Register.
Commenis were due June 5, 2002. The Council on
Environmentat Quality's guidelines will be published in the
Federal Register and posted on the agency's Web sie at
! & o0,
EPA Proposed National 57FR4atges | EPA is extending the comment period for the proposed rule
rule; Pollutant addressing cooling water intake structures for Phase |l
. . comment Discharge 6/19/2002 existing facilities. The proposed rule was published in the
"dim Stine | extension Elimination Federal Register on April 9, 2002 (67 FR 17122). The
| System; comment period for the proposed rute is extended by 30
X5831 Regulations dgays for a total of 120 days, ending on August 7, 2002.
Addressing Comments are dus August 7, 2002,
Cooling
Water
Intake
Siructuras
for Phase |
ezxisting
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EPA Final Ruie | Revisions 1o | g7eRragsgs | EPA s taking final action on the portions of the Jure 13,
- the : 2001 proposed rule revisions that modify the existing
N Definitions 8/12/2002 reguirements for sources affeciad by the Acid Rain Program
ae ; and the and by the NOX Budget Trading Program under the October
Cronmilier Continuous 27, 1988 NOX 8IF Call. Certain changes io the proposed
Ermission rule revisions have been made basad on the pubiic
Monitoring comments raceived. EPA is not finalizing the propoesed
%5701 Provisions changes at ihis time fo the Appeal Procedures or fo the
t of the Acid Findings of Significant Contribution and Rulemaking on
Rain Section 126 Petitions for Purposes of Reducing Interstate
Program | Ozone Transport. This final rule establishes addiiional
and the flexdbility and options Tor sources in meeting the continuous
NOX amission monitoring system (CEMS) requirements under
Budget programs fo reduce sulfur dioxide and nitrogen oxides
Trading emissions. These revisions may apply to sources ihat
Program - moniior and report emigsions only during the ozone season,
as well as 1o sources that monitor and report emissions for
fhe entire year. The provisions in this final ruie benefit the
environment by ensuring that sulfur dioxide (S02), nitrogen
oxides (NOX), and carbon dioxide (CO2) emissions are
acsurately monitored and reported, even as they beneflt the
affected industrial sources by creating opportunities to adopt
cost saving procedures. This document and technical
support documents can be accessed through the EPA Web
site at: hifp/www.epa.goviairmarksts.
The sffaciive date of this rule is Julv 12, 2002
EPA Proposed. Hazardous | g7rRa4ps07 | Many used cathode ray tubes (CRTs) and iterns of mercury-
: Rute Waste . containing equipment are currently classiiied as
. hWanage- 6/12/2002 characteristic hazardous wastes under the Resource
Bill ment Conservation and Recovery Act (RCRA). They are therefore
Wermnhoff Systern; subject o the hazardous waste reguiations of RCRA Subtitle
Modification C unless they come from a househoid or a conditionally
, of the exempt small guantity generator. Today, the Environmentai
X824 Hazardous | Protection Agency (EPA) proposes and seeks comment on
Waste an exclusion from the definition of solid waste which would
Progranm, streamiine RCRA managament requirements for used
Cathode cathode ray tubes (CRTs) and glass removed from CRTs
Ray Tubes sent for recycling. In today's notice, the Agency also clarifies
and the status of used CRTs sent for reuse, in addilion, EPA
Mercurny- proposes and seeks comment on streamiining management
Containing requirements for used mercury-containing equipment by
Eguipment adding it to the federal jist of universal wastes. Some of the

supporiing documents in the docket also are available in
electron’c format on the internet at URL:

18 o =) 2 rey alole, o)
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EPA Final Rule | Consolideted | B7FR30502 | T his action simplifies and consolidates emission inventory
o reparting requirernents o a single location within the Code

Emissions 6/11/2002 of Faderal Regutations (CFR), establishes new reporiing
“Bil Reporting requirements related to PM2.5 and regional haze, and
Wermhoff establishes new requirements for the statewide reporting of
ares source and mobile source emissions. Many State and
X5824 local agencies asked EPA 1 take this action io: Consolidate

reporting requirements; improve reporting efficiency; provide
fiaxiility for data gathering and reporiing; and baiter expiain
to program managers and the public the need for a
consistent inventory program. Consolidaied reporting should |
increase the efficiency of the emission inventory program
and provide more consistent and uniform data.

¥ 3 =

2002 A copy can be downioaded from the infernat at
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cpp | Final Ruie | Section 126 | g7pros2t | EPA s revising the compiiance date and other related dates
Rule: - | for sources subject to & final rule published on January 18,
Ravised 4/30/2002 2000, known as the Section 126 Rule. The EPA
Deadiines ' promuigated the ruie in response to petitions submitied by
four Northeastern States under section 126 of the Ciean Alr
Act (CAA) for the purpose of mitigating interstate transport
“Rae of nitrogen oxides (NOX) and ozone. Nitrogen oxides are
Cronmiller one of the main precursors of ground-ievel ozone pollution.
The Section 126 Rule requires electric generating units
(EGUSs) and non-electric-generating units {non-EGUs)
tocated in 12 States and the District of Columbia {o reduce
ihair NOX emissions through a NOX cap-and-trade
program. Originally, EPA harmonized the Section 126 Rule
Y5791 with a reiated ozone transport rule, known as the NOX State

implementation plan call (NOX SIP Call), by esteblishing the
same compliance date, May 1, 2003. A court action
subsequently delayed the NOX SIP Call compliance
deadiine until May 31, 2004. More recently, on August 24,
2001, the court temporarity tolied {suspended) the Saction
126 Rule compiiance date for EGUs pending EPA's
resoluiion of an issue remanded by the court related o EGU
growth factors. On Aprit 23, 2002, EPA issued ifs response
to the growth factor remand. That action reactivated the
compliance period for EGUs after nearly a year delay.
Therefore, with this final rule, EPA is resetting the EGU
compifance date and other related dates, such as the
monitoring cerlification date. The EPA is also resetiing the
dates for non-EGU sources to match the new dates for
EGUs. The iange is . in
general, other related dates are extended by one year from
the original deadlines. Today's ruie once again alighs the
Section 126 Rule with the NOX SIP Call. This final rule
was effective Aprit 30, 2002, The Federal Register
rulemaking acfions and associated documents are located

at Hin/ivwww epe govitin/ito1 28,
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EPA Froposed National 87FR17121 | Teday's proposed ruie would impiement section 316(b) of
Rule; | Poliutant ‘ the Clean Water Act (CWA) for ceriain exisiing power
Cormnment Discharge 471912002 produgcing facilities that employ a cooling water intake
Request Elimination struchure and that withdraw 50 million gallons per day (MGD)
*Jim Stine Systern— or more of water from rivers, streams, lakes, reservoirs,
' Proposed esiuaries, oceans, or other waters of the U.S. for cooling
Regutations purposes. The proposed rule constitutes Phase If in EPA's
¥5730 to Establish development of section 316(b) regulations and would
Reguiremen estabiish national requirements applicable fo the logation,
is for design, construciion, and capacity of cooling water intake
Cooling structures at these facilifies. The proposed national
Waier requirements, which would be implemented through
intake National Poliutant Discharge Elimination System (NPDES)
Siruciures | permits, would minimize the adverse environmental impact
at Phase |l associated with the use of these struciures. Today's
i Exsting proposed rule would establish iocation, design, construction,
Facilities and capacity requirements that refiect the best technology
avaliable for minimizing adverse environmertal impact from
the cooling water intake structure based on water body type,
and the amount of waier withdrawn by a facility. in general,
the more sensifive or biologically productive the waterbody, |
the more stringent the requirements proposed. A facility may |
choose one of three options for meeting best technology
avaitabie requirements under this proposed rule,
C ; thi i i ! inf i
EPA Proposed interstate 67ER17054 | | oday, EPA is extending the closing date of the public
Rule; Ozone comment period regarding EPA's notice of proposed
Comment Transport: 4/12/2002 ruiemaking interstate Ozone Transport: Response fo Court
period Response Decisions on the NOX SIP Call, NOX SIP Call Technical
*Rae extended fo Court Amendments, and Section 126 Ruies,” published February
Cronmilier Decisions 22, 2002 at 67 FR 8385. The original comment period was
on . to close on April 15, 2002. The new closing date will be April
NOX 8iP 29, 2002, The EPA received a request to exiend the
X570 Call, NOX comment period due o the complexity of the issuas
SiP Call surrounding the actions EPA is proposing o take. All
Technical sommenis were due April 28, 2002.
Amendment
8
and Section
126 Rules
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. ECC Proposed imprgving &7FR18352 |1 In this documerii, the Commission seeks comment on
Ruie Public Safety | 4 mmonn proposats made by the National Association of
Congmun:cats ‘ Manufacturers and MRFAC, Inc. and Nexiel
ons in the Communications, inc. for alieviation of interference to public
“Tracey 800 MHz safety communications in the BOG MHz band. Comments
Steiner gand and were due May 8, 2002, and reply comments are due on or
onsolidaiing N )
the 800 Miiz before June 4, 2002. The full iext may also be downloaded
Industrial/ian at www.fcc.gov. The FCC has since granted a request fo
¥5847 g . extend the reply comment deadiine fo Juiy 8.
‘ Transportatio
n and
Business
Pool
Channels
FERC Final Ruie Ravised 87FR21043 | In this final rule, the Federal Energy Regulatory Commission
Public Utility | /05000 {Cammission) is amending its filing reguirements for public
Filing , utilities under the Federal Power Act (FPA) to require public
Require- utilities to elecironically file Electric Quarterly Reports
"Rich ments summarizing the contractual terms and conditions in their
Meyer agresmenis for ali jurisdictional services {(including market-
based power sales, cost-based power sailes, and
transmission service) and fransaction information for short-
term and iong-iterm market-based power sales and cost-
based power sales during the most recent calendar quarter,
X5811 implementation of the reporting reguirements will take place
in two phases: an inferim phase through October 31, 2002,
and a final phase thereafter. This ruie witl make available for
public inspection, in a convenient form and place all relevant
information relating fo pubiic utility rates, terrns, and
conditions of service; ensure that information is avaiiable in
a standardized, user friendly format; and meet the
Commission's eiectronic filing option obligation. This final
. s , » ,
FERC Notice Of Standardizat | g7ER22249 | The Federal Energy Regutatory Commission (Commission)
‘ Proposed ion of 51212002 is propesing to amend its regulations fo reguire public
Rulemaking | Generator utitities to file the standardized interconnection agreement
_ (NOPR) interconnect and proceduras we will adopt in this proceeding and fo take
“Rich ion and provide interconnection service under them. The
Meyer Agreermnents agreement and procedures aiso would apply o any non-
and public utility that seeks voluntary compliance with
Procedures jurisdictional transmission tariff reciprocity conditions.
X581 1 Comments were due June 17, 2002,
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FERC Noiize Electricity &7FR18602 | FERC has distributed an options paper for resolving rate
Market 4/16/2002 and transtiion issuss for standardized transmission service
Pesign and ' and wholesaie electric market design. The purpose of this
) Stucture; paper is to stimulate public discussion that can guide the
*Rich Notice of deveiopment of a proposed ruiemaking on these issues.
Meyer Options Pariies filing comments are requested to make
Paper recommendations on the options that should be included in
. the proposed ruiemaking as well as to address the pros and
cons. df the various options contained in the paper. The
options paper is in the record of this rulemaking docket. it
X5811 will also be availzble on the Commission's website at hitp:/
comments/discussion--paper him. Comments were dus to
. the Commission by May 1. 2002,
=1 Final | Taxationof | g7FR20433 | The IRS has issued final reguiations relating o the fax
Reguiation Tex-Exempt | 4mzmn02 treatment of corporaie sponsorship payments received by
s Organizatio tax-exempt organizations. The final regulations affect
‘ ne' Income exempt organizalions that receive spensorship payments.
“Steve From These regulations were effective April 25, 2002 These
Plecara Corporate. regulations are appiicable for payments solicited or received
‘Sponsorship after December 31, 1987.
X5802
RS Fina! and Required 67ER18988 | The IRS has issued final and temporary regulations relating
temporary Distributions | 4472002 to required minimum distributions from gualified plans,
Reguiations | From | individual refirement plans, deferred compensation plans
Retirement under section 457, and section 403(b) annuity contracts,
“Steve Plans custodial accounts, and refirement income accounts, These
Pigcara reguiations will provide the public with guidance necessary
to compiy with the law and will affect administrators of,
pariicipants in, and beneficiaries of qualified plans;
institutions that sponsor and individuals who administer
individual refirement plans, individuais who use individual
Y5802 retirement pians for retirement income, and beneficiaries of

individua! refirement plans; and employees for whom
amounts are contributed to section 463(b) annuity contracts,
cusiodial accounts, or refirement income accounts and
beneficiaries of such contracts and accounts. The text of the
temporary regulations also serves as the text of the
proposed regulations set forth in the notice of proposed
rulemaking on this subiect in the Proposed Rules section of
the Federal Register. These requiafinns are affective
Jdanuary 1, 2003,
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RS NOPR by Required | 87ER18834 | In the Rules and Regulations section of fhis issue of the
Cross- Distributions | 447m0on2 ~ederal Register, the IRS Is issuing femporary regutations
reference’to | From that provide guidance concerning reguired minimum
temporary Retirement distributions for defined benefit plans and annuity contracts

“Steve Regutations | Flans providing benefits under qualified plans, individual retirament

Piecara plans, and section 403(b) contracts. The text of those

temporary regulations also
searves as the text of these proposed regutations.
X5802 Comments are due Juiy 18,2002,
OME Noiice Availability B7FR16138 | On April 8, 2001 (66 FR 18517}, the Office of Management
of the'2002 | 441002 and Budgst (OMB) issued a notice of avaitability of the 2001
Circular A- Circutar A-133 Compliance Suppiement. The notice also
133 offered interested parties an opportunity to comment on the |
*Gary Compliance 2001 Circular A-133 Compliance Suppiement, The 20062
Barflet! Supplernent Supptement has been updated to add 8 additional
programs, updated for program changes, and makes
technical corrections. A list of changes to the 2002
Supplement can be found at Appendix V of the suppiement.
Due to its length, the 2002 Supplement is not included
x6817 in this Nofice. The 2002 Supplement will apply to audits of
fiscal years beginning after June 30, 2001 and supersedes
the 2001 Supplement. All comments an the 2002 ‘
‘ e by Toobtain a
copy of the 2002 Suppiement, go 1o the Granis
| Management heading on the OMB home page on the
Internet at www.omb.gov.

OSHA Notice: intent to 87FR22121 | The Secretary of Labor intends to establish a Commitiee to

Requestfor | Sstablisha | 5mmony advise the Assistant Secretary of Labor for Occupational
| Nominations | National Safety and Health (Assistant Secretary) on ergonomic

. - Advisory ‘ ouidelines, research, and owreach, and assisiance. The

Jonathan Commitiee Cormmitiee will consist of not more than 15 members who

Glazier on will be selected based upon their expertise or experience

Ergonomics; with ergonomic issues, OSHA invites interested parties to
request for submit nominations for membership on the Committes.
Y5708 nominations Nominafions for membership (whether hard copy, electronic
mail, or facsimile} were due June 17, 2002, ‘
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O8HA

*Jonathan
Glazier

X5798

Direct Fmai
Ruie;

Comment
Request

Proposed
Rule

Safety
Standards
for Signs,
Signais, and
Barricadas

| B7FR18081

4/15/2002

B7TFR18145
4115/2002

The Occupational Safety and Health Administration (OSHA)
issued both a direct final rule and a proposed rule amending
construction indusiry standards to require that traffic control
signs, signals, barricades or davices protecting construction
workers conform to Part Vi of either the 1888 Edifion of the

Federal Highway Administration (FHWA) Manual on Uniform :

Trafiic Confrol Davices (MUTCD), with 1983 ravisions
(Reavision 3) or the Millennium Edition of the FHWA MUTCD
{Millennium Edition), instead of the American National |
Standards Institute (ANSH DE.1-1971, Manual on Uniform
Traffic Control Davices for Streets and Highways (1971
MUTCD). Ihis direct final rule will hacome affecfive

15) i S

August 13, 2002 uniess significant adverse comments
were received by June 14, 2002, If adverse comment is

received, OSHA wili publish a timely withdrawai of the ruie in |

the Federal Register. On-line copies of the Miliennium
Edition are available for downioading frorn DOT's web site:
fttoc/dmuted fowa dof.govikno-millennium. On-iine copies of
the 1888 Edition of the Manua! on Uniform

Trafflc Control Devices (Revision 3, dated 9/93, with the
November 1994 Errata No. 1) are available for downloading
from OSHA's websita:

/ i v 7ONES,

RUS

*Steve
Piecara

%5802

Froposed

Ruie

Useful Life
of Facllity
Determina-
tion

87FR17018
4/9/2002

The Rural Utilities Service (RUS) proposes to eliminate the
requiremeni fo use depreciation rates as found in Bulletin
183-1, for determining the useful life of a faciiity. If the
proposed useful fife of a facility is deemed inappropriate by
RUS, other means to establish an appropriate term for the
loan will apply. Current refiance on the fixed range of
depreciation rates found in Bulletin 183-1, fo be used across
the couniry, has been determined o not be as appropriate
as looking at proposals on a case-by-case basis, This
proposed rule is made as part of the RUS efforis fo
continually ook for ways to streamiine iending requirements
and make regulations useful and direct. Comments were
due May 9, 2002,

» Most NRECA comments are available on the web site www.nreca. org under Legal/Regulatory.
> LUnpdated: June 21, 2002
» Questions about items appearing on this Tracking Sheet? Contact the NRECA staff person identified in the table.
Dial 703-907-then the 4-digit telephone extension listed by the contast name, or e-mail to:

(first name).{last name)@nraca.org.
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UNITED STATES OF AMERICA
 BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Standards of Cnln.éuctljf‘or | - Docket No. RM01-16-000
Transmissior Providers
SUPPLEMENTAL COMMENTS OF THE
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION
The National Rura! Electric Cooperative Aséociation {(“NRECA™) hereby submits these
suppiemental comﬁents on the Commission’s Notice of Proposed Rulemaking (“NOPR”) issued on
September 27, 2001, relating to standards of conduct for transmission providers.] These comments
supplement NRECA’s previous written comnments dated December 20, 2001 and oral comments
provided by NRECA s representative at the Commission’s Technical Conference in this roiemaking

on May 21, 2002.

'L INTRODUCTION
NRECA is a not-for-profit national service organization representing 930 consumer owned
not-for-profit rural electric cooperatives providing electricity to more than 35 million consumers in
46 states. Most electric cooperatives are borrowers-subject to the federal regulations and mortgage
requirements of the U.S, Deparuilent of Agriculture’s Rural Utilities Service (“RUS”). They are also
governed by unique coopera’;ive organization enai:ling statutes of the states in which they are Jocated,
and subject to specific provisions of the Internal Revenue Code that Emit the income that tax-exempt

cooperatives may receive from non-members.

' Standards of Conduct for Transmission Providers; Notice of Proposed Rulemaking, 66 Fed. Reg. 50019 (October 3,
2001). '



The Commission. has repeatediy reéognize& that Eleciric Cooperafives are Different. All
rural electric cooperatives are consumer-owned and ﬁeariy all are “small electric utilities™ as defined
by the Small Business Adminit;"txaﬁon. This contrasts with mvestor-owned utilities, only very few of
which gualify as sﬁlall electric utilities. Eiécnic cooperatives are also Jundamentally different in the
way that they are managed and governed and the purpose for which they wére created and operated.
Cooperatives are governed by their member-consimers. They were created and are operated solely
to provide the most reliable electric service to their members at the most reasonable cost.of that
service., The customers are in charge.

Electric distribution cooperatives commonly participate in larger, “federated” generation and
fzansmission‘coo;)sraﬁves {“G&Ts™) that provide transmission and power supply at cost to their
cooperative members. Under the cooperative form of organization, the G&T cooperative operates on
a not for profit basis. The distribution cooperatives generally are tied to their G&T cooperatives
through long-term, all-requirements contracts under which the G&T provides all of the power
requirements of the distribution cooperatives.” And critical o this NOPR, the distribution |
cooperatives, acting together, participate directly in governance of the G&Ts and commonly serve on
G&T planning and nianageﬁxent committees as part of the cooperative governance structure. They
are not passive mvestors, but. rather the collective owners that rely on the service that their G&T
pfovides. Horcover, those G&Ts that receive funding through the RUS have an affirmative federal

regulatory obligation to engage in in’cegrated planning on behalf of their member distribution

2 See, Promoting Wholesale Competition. Through Open Access Non-discriminatory Transmission Services by Public Utilities
and Recovery of Stranded Costs by Fublic Utilities and Transminting Urilities, Order No. 888, 61 Fed. Reg. 21,540 {May 10,
1996), FERC Stats. & Regs. 31,036 at 31,897 (1996) (hereinafter “Order No. 888”) ™); order on reh'g, Order No. 888-A,,
78 FERC 4 61,220 (1997); Order No. 888-B, 81 FERC ¥ 61,248 (1997), order or reh’'g, Qrder No. 888-C, §2 FERCY
61,046 (1998}, aff"d sub nom. New Yorkv. FERC, __US. 1228 Ct 1012(2002},

* In soms vases, G&T cooperatives have also created their own federated generation and transmission cooperatives that
provide transmission end power supply to the G&T cooperative members, which in furn remain responsibie to thefr pwn
distribution cooperatives. For purposes of application of this NOPR, and its potertialiy disruptive effect on G&T
cooperative management and pianning responsibilities, the relationships within the federated G&T cooperatives are
virtualty the same as the relationships of the G&T ceoperative to its distribution cooperatives.

2



cooperatives, which necessarily entails communication and coordination to effectively meet those
needs,

Clarifization Needed. As stated in our initial comments in this NOPR, NRECA supports the
Comrrﬁssién’s effofts 1o adopf standards of conduct “to govern the relationship between regulated
transmission providers and all their energy affiliates.” However, NRECA remains concerned that
the apparently inadvertent and unnecessarily broad swesp of the proposed standards of conciﬁct will
undermine the way cooperatives are governed by their cooperative members and threaten their ability
to fulfill their mission of providing low-cost, reliable éervice 1o their members. Under reciprocity
principles, the Commission has applied previous standards of conduct requirements to non-
jurisdictional entities, which makes the appﬁca‘cion of these pfoposed standards 2 significant concern
for all cooperatives.”

Starting with Order No. 888 and thronghout the implementation of non-discriminatory open-
access trans_mission service, the Commission has been sensitive to the differences between the
structure of mvestor-owned utilitiss and the structure of cooperatives. This sensitivity has been an
important factor in ensuring that cooperatives can participate i and share in the benefits of open
access transmission, to the benefit of American consumers. But as we noted before, the language of
the NOPR, if taken literally, ignores the important differences between cooperatives and investor-
owned utilities that the Commission has loﬁg recognized.‘ The Staff Analysis'included in the April
25, 2002 Notice of Staff Conference in this NOPR addressed concerns raised by other commenters on
other aspects of the proposed standards, but it did not address NRECA’; concerns on the breadth of
- the standards noted in our previous comments. Moreover, the failure to ciarifj the scope of the

proposed standards could well expose RUS-borrower cooperatives to inconsistent federal

4 NOPR, 66 Fed. Reg. at 50920, col. 1.
® Order No. 888-A, FERC Stats. and Regs. at 30,286 and n. 330: Sunflower Electric Fower Corp., 87 FERC § 61,263, at
61,994-995, n. 6 (1999).



requirements, and compliance with the proiaosed standards of conduct could force those cooperatives
to violate RUS regulations and loan agreements.

NRECA submits these supplemental comments to emphasize the need for clarification by the
Cormmission that these standards (1) will continue the Comnﬁission’s recognition that distribution
cooperatives are not “affiliates™ of their G&T cooperative, and (2) will inéoxporate a waiver
procedure and continue the effectiveness of waivers previously issued.® NRECA also requests that
the Commission revise the proposed standards, consistent with the recognition that distribution
cooperatives shouid not be deemed affiliates, to not require G&T cooperatives to isolate their
transmissior function from their traditional (and RUS-required) member load-serving function.
NRECA has included proposed language to clarify the defzﬁition of “affiliate” to assist the

Commission.

IL COMMUNICATIONS
Communpications regarding these supplemental comments should be directed to the following
NRECA representati\}es:

Wallace F. Tillman, General Counse} _
Richard Meyer, Senior Regulatory Counsel
National Rural Electric Cooperative Association
4301 Wilson Boulevard

Arlington, Virginia 22203-1860

Telephone:  (703) 907-5811

Facsimile: (703) 507-5517

E-mail. rich.mever@nreca.com

Thomas }. Zaremba

Jeffrey L. Landsman

Wheeler, Van Sickle & Anderson, S.C.

25 West Main Street, Suite 801

Madison, Wisconsin 53703

Telephone:  (608) 255-7277
Facsimile: (608) 255-6006

E-mail: tzarembal@whesleriaw.com

¢ NRECA maintains all of the comments initially submitted in writing in December, 2001,
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OI.  COMMENTS

Al CONSISTENT WITH COMMISSION PRECEDENT. THE COMMISSION
SHOULD CLARIFY AND REAFFIRM THAT DISTRIBUTION
COOPERATIVE MEMBERS AND THEIR GENERATION AND
TRANSMISSION COOPERATIVE ARE NOT “AFFILIATES.”

The proposed rule, if promulgated in its present form, seems on its face to inadvertently apply
the standal;ds of conduct to communications between Generation ana Transmissiﬁn (“G&T™)
cooperatives and their distribution cooperatives. The rule should clarify and confirm, consistent with
the repeated previous treatment of the G&T-distribution cooperative relationship by the Commission,
that distribution cooperatives are not “affiliates” of the G&T cooperatives in which they are
members. Absent cla:riﬁcaﬁoﬁ,~ the existing proposed language for the definition of “affiliate” in
proposed § 358.3 (b) wouid significantly harm cooperatives.

Proposed § 358.3 (b) defines the term “affiliate” to mean “(1) Another person which controls,
is controlled by or is under common control with, such person, and (2) For any exempt wholesale
generator, as defined undsr section 32 (a) of the Public Utility Holding Company Act of 1935, as
amended, the same as provided in section 214 of the Fedérai Power Act.” The NCSPR proposes to
define “control” in § 358.3 {(¢) as follows:

{¢) Conftrol (including the terms “controlling,” “controlled by,” and “under common control
with™) as used in this part and § 250.16 of this chapter, includes, but is not limited to, the

possession, directly or indirectly and whether acting alone or in conjunction with others, of
the authorify to direct or cause the direction of the management or policies of a company. A

voting interest of 10 percent or more creates a rebuttable presumption of control.

The term “energy affiliate” is then defined in proposed § 358.3 (d) to mean “an affiliate of a
transmission provider that (1) engages in or is involved mn fransmission transactions; or (2) manages

or controls transmission capacity of a transmission provider; or (3) buys, sells, trades or administers



natural gas or electric energy; or {4) engages in financial transactions relating to the sale or
transmission of natural gas or electric energy.”’

Since distribution cooperatives buy and sell electric epergy, and participate through their
elected rcprescntatifes in the policies and management direction of their G&T cooperative, they may,
under a literal reading absent clarification of thesé proposed defmi'tions, be improperly deemed to be
“energy affiliates” of their G&T.

The Commission properly recognized that G&Ts and their member distribution cooperatives
should not be considered to be affiliates in Order No. 888. The Commission noted in ifs response to
the comments submitted fo the proposed rule that:

Many cooperatives request that the term “affiliates” be defined: (1) to apply only to corporate

“affiliates” over which the transmission customer exercises legal control; and (2) to exclude

the distribution cooperative members of 2 generation and transmission (G&T) cooperative.”
The Commission explicitly agreed with the comments submitted that distribution cooperatives and
their G&T were not affiliates:

In addition, in response to arguments raised by cooperatives and joint action agencies, we

agree to limit the reciprocity requirement fo corporate affiliates. If 2 G&T cooperative seeks

openl access transmission service from the transmission provider, then only the G&T

cooperative, and not its member distribution cooperatives, would be required to offer

fransmission service. However, if a member distribution cooperative itself receives
transmission service from the transmission provider, then it (but not its G&T cooperative)

must offer reciprocal transmission service over its interstate transmission facilities.”

The Commission has also explicitly recognized in the context of RTO membership that a

T NIOPR, 66 Fed. Reg. at 50927, col. 3.

® Order No. 888, FERC Stats, & Regs. at 31,759. See also, Promoting Wholesale Competition Through Open Access
Nondiscriminatory Transmission Services by Public Utilities and Recovery of Stranded Costs by Public Utilities and
Transmitting Utilities, order on reh’g, Order No. §88-A, FERC Stats. and Regs. § 31,048, at 30,366 (1997)(hereinafter
“Order No, §88-A") (“In Order No. 888, in response {o arguments raised by cooperatives, the Commission agreed to Hrnit
the reciprocity reauirement to corporate affiliates. In other words, if 2 G&T cooperative seeks open access transmission
service from the transmission provider, only the G&T cooperative (not its member distribution cooperatives) would be
required 1o offer ransmission service, If a member diswribution cooperative itself receives wansmission service from the
transmission provider, then 1 (but not ity G&T cooperative) most offer reciprocal mansmission service over its intersiate
transmission facilities, if any.™).

® Id., at 31,763.



G&T and its member distribution cooperatives are not affiliates. Avista Corporation, et al., 96
FER.C. 961,058 (2001). And in several other orders, the Commission bas treated cooperative
power marketers that are owned and controlled by cooperatives as not being subﬁ ect to the cross-
subsidization and affiliated mterest rules that otherwise apply to corporate affiliates of mvestor-
owned utilities. '° |

In those decisions, the Commission recognized that for cooperatives, the member-customers
enjoy the economic benefits of the transactions with the afﬁli.;:xted marketers, | and that there is no
affiliate abuse that must Ee guarded against. Similarly here, the relationship of distribution
cooperative to G&T doss not create the risk of market abuse that the standards of conduct are
intended to address. Virtually all distribution cooperatives are economically tied to their G&T for
their power and/or tranémission requirements over long-term, usually all-requirements contracts.
Those distribution cooperative members of G&Ts are not independently pqﬂiciparing in the
wholesale transmissfon and power m&rkets, and are not in a position to use any transmission
information gained from G&T membership to disadvantage other market participants.

Nothing m the NOPR indicates any intention by ﬂl_xe' Commission to reverse ifs decision that
G&Ts and their member distribution cooperatives are not affiiiates. None of the writien comments
submitted in this NOPR and none of the speakers at the May 21 Technical Conference opposed
NRECA’s request that the affiliate definition be changed to exclude the G&T — distribution
cooperative relationship. The comments of the Transmission Access Policy Study Group, a strong
proponent of the exﬁansion of standards of con&uct contempiated i this NOPR, supported
clarification that the Commissior will continue to follow Order No. 888’s approach to limiting the
concept of “affiliates™ to corporate affiliates, excluding both cooperatives and municipal joint action

agencies, citing Order Ne. 888 at 31, 759 and 31,763. The Commission should clarify that the

¥ See, e.g., GEN~SYS Energy, 81 FER.C.9 61,045 at 61,241 (1997), and orders cited therein.
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proposed deﬁilitions in the rules are not intended to apply to G&T cooperatives and their member
distribuﬁén cooperatives.
. We suggest adding the following language to the “affiliate” definition:
§358.3 Definitions
(dy ...(1) 'Ihe&eﬁnition of erergy affiliate excludes the distribution

cooperaiive and other members of a generation and transmission (G&T)
cooperaiive. |

NRECA would also support similar language with regard to the members of municipal joint action

agencies.

B. APPLYING THE PROPQOSED STANDARDS OF CONDUCE TO G&T
COOPERATIVES AND THEIR MEMBERS WOULD CAUSE SIGNIFICANT

If the proposed rule is not clarified and appiies as broadly as it is writien to the conduct of 2
G&T and its member distribution cooperatives, contrary to what NRECA. believes was intended, then
the relationship of a G&T to zts members will be sigﬁiﬁcanﬂy and adve;sely affected. ! Mo;eover,
for those G&Ts that are RUS borrowers, adhering to the proposed standﬁrds could place both the
G&T cooperative and its distribution cooperative members in breach of their RUS loan
commitments, and out of compliance with RUS federat ‘reguiations. Thus NRECA urges the
Commission to clarify this element of the NOPR as it would apply to cooperatives.

The NOPR proposes that the standards of conduct be applied to all sales functions, including
bundled retail sales, and to restrict preferential access to transmission information for the bundled

retail sales function. Emplovees engaged in bundled sales functions for retail native load are to be

i 45 noted above, some G&T cooperatives include other G&T cooperatives as members. Those G&T cooperatives
would be just as adversely affected by the proposed standards, and these commnents apply equally to such cooperatives
and their G&T member cooperatives.



treated under the proposed rules in the same manner as wholesale mefchant function empioyees.
Proposed §358.5 (a)(2) would prohibit any employee of an “energy affiliate” from obtaining
- information about the transmission provider’s system “through access to information not posted on
ﬁé QASIS or Internet website or that is not otherwise also available to the general public Withou;f
restriction.” The information that is covered by this provision would include information about
available transmission capability, price, cﬁrtailments, ancillary services, balancing, maintenance
activity, and any capacity expansipn plans.

If ap;ﬁied without cia:iﬁéation, the proposed rules would disrupt the govérnemce am:_i structure
of consumer-owned cooperatives, and make it very difficult for them to comply with basic financial
and financing requirements as well as with RUS federal reé’ulations. NRECA urges the Coramission
not to apply this aspect of the proposed rule to cooperatives. |

As explained earlier, cooperatives are not-for-profit, member-owned and member-controlled
utilities. Under the Rural Electrification program established through the Rural Elecirification Act,
residents of rural America joined fogether to form rural electric cooperatives to bring electric service
to generally rural, economically-disadvantagedAcommunities at the lowest possible cost. Groups of
distribution cooperatives later joined together to form G&T cooperatives. The G&T cooperatives
generate and deliver firm, long-term power supply to their member distribution cooperatives at cost,
anotber fundamental principle of cooperative organization and operation. G&T saﬁes of power to
non-members in wholesale markets are a secondary function, carried out to dispose of surplus power
not required by their distribution cooperative members’ needs. On a national basis, G&T
cooperatives are net purchasers of electricity, self-generating only approximately fifty percent of

what is required by their member distribution cooperatives.

27 USC § 901, et seq.



Cooperatives are not generally able to raise capital by issuing stock for sale in the capital
marketsor by financing from conventional lenders. Although there is a growing number of
cooperatives that no longer hold RUS debt, most G&T cooperatives still depend upon loans
guaranteed by the RUS to fund the construction, maintenance, and improvement of their facilitiss.
All G&T cooperativeg, whether or not RUS-financed, nse coordinated planning among all of the
cooperative members of the G&T m order to efficiently serve the electric load of the entire G&T.
Moreover, member-customer participation in G&T governance is a fundamental element of
cooperative organization and is required for G&Ts to maintain their tax treatment as cooperatives.

RUS federal lending regulations affirmatively require G&Ts to carefully plan their operations
and expansion on an integrated basis, and to operate their generation and transmission resources as an
integrated system. For example, the RUS requires, as a matter of federal law, that G&Ts study their
combined generation and transmission requirements as part of adopting a2 Construction Work Plan,
which addresses a forward planning period of at least 3 to 4 years. The Construction Work Plan must
mcinde

“transmission facilities required to deliver the power needed to serve the

existing and planned new loads of the borrower and its members, and to improve

service reliability, inclading tie lines for improved reliability of service, line

conversions, improvements and replacements, new substations and substation

improvements and repiacements, and System Control and Data Acquisition

equipment, including communications, dispatching and sectmnahzmtr eqmpmbnt, and

load managernent equipment....”"

The Construction Work Plan also must inciude the G&T"s share of transmission facilities that
tie together systems of supporting power pools, and studies of transmission load flows, and
demonstrations of system performance and needs. Tt must be supported by comprehensive, project-

specific engineering and cost stadies that cover a period of at least 10 years and that ipclude

comprehensive economic analyses of the various options. In addition, a G&T RUS borrower must

7 CFR §1710.252(c)(2).
9 CFR §1710.252(d).
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prepare, and its board of directors must approve, & 10-year financial forecast that demonstrates the
effects that the addition of generation, transmission and any distribution facilities will have on the
G&T borrower’s sales, costs, and revenues, and on the cost of power to the member distribution
cooperativas. The long-range financial forecast must identify all plans for generation and
transmission capital additions and system operating expenses.*s

The G&T’s generation and transmission resources are carefully planned to meet the needs of
the members, and the revenues from power saies and delivery to the members are the fundamental .
security for financing to acquire the G&T’s assets. The RUS regulations recognize, incorporate, and
rely on the interrelated nature of the G&T organization and its members in the context of an
integrated resource plan:

“When an [Integrated Resource Plan] is required, a distribution borrower that

is a member of a power supply borrower [G&T] must use the IRP prepared by the

power supply borrower for its overall system. This IRP must have been coordinated

with al! of the member systems and it must have been approved by the board of

directors of the power supply borrower. Because of the relationship between the

power supply borrower and its members under which the loans incurred by the power

supply borrower are primarily to construct, improve or acquire facilities that benefit all
members directly or indirectly, the security of loans to all parties is interiinked.”'®

All of these coordination and planning requirements mean that distribution cooperative
mermbers must regularty be mvolved in the shorter-term and longer-term trapsmission planning
process of the G&T. The distribution cooperatives are not in the nature of investment subsidiaries;
they are the owners of the G&T and generalfy each has a representative on the board of the G&T.
Those board members are required to understand and approve these various plans that will, by their
very nature, include non-public transmission planning inforrﬁation. Moreover, the managers of the
distribution cooperatives commonly serve on various facilities and financial planning committees of

the G&T, and actively participate in the planning process. Those managers and G&T board members

7 CFR.§1710.302(d).
%7 CFR. §1710.356(b).
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parficipate in management discussions of the G&T financial operations and the determination of the
Gé&T's rates that it charpes its distribution cooperative members. 17 reating o G&T cooperative and
its member Qisﬂibution cooperatives as “energy affiliates” under the proposed rule would prevent
the distribution cooperatives from complj:ing with feder;zf regulations on facilities and financial
p?anning. Even for non-RUS borrowers, the NOPR 's broad affiliate definition would pfeclude the
G&T from fulfilling its fundamental mission and contractual obligations to effectively serve its
- member distribution cooperatives needs as a whole. |

As observed before, virtually all distribution cooperative members of G&Ts are tied into
long-term, all-requirernents power and/or transmission supply agreements with their G&T. The all-
rreqtﬁrements power agreements effectively preclude the distribution cooperatives from using
tra;ismission' related information to obtain any market advantage in the wholesale market. Nar is
NRECA aware of any complaints asserted — either formally or informally -~ ;at the FERC that
distributién cc:apsrativgs, or G&T cooperatives, have exploited ingide transmission knowledge to the
disadvantage of potential competitors. There is no record that cooperatives are or have been part of
the problem the Commission is now seeking to remedy.

 NRECA renews its requests that the Commission clarify that G&'ﬁ~ cooperatives be permitted

to continue to communicate with their distribution cooperative member-owners as they now do in the
normal course of business under Orders 588 and 889, rather than having to subject all potentially
“transmission-related” communications with their members to the strictures set out in the proposed
standards of copduct,

C. THE RULE SHOULD NOT REOUIRE G&T COOPERATIVES TO

FUNCTIONALLY SEPARATE THEIR TRADITIONAL TRANSMISSION
AND LOAD SERVING FUNCTIONS.

Just as it is critical] for a G&T cooperative’s distribution cooperative members to participate in

the G&T’s planning processes, the G&T s own internal management is a key element of the process.

12



The standards as proposed would require any G&T management persons having non-public
Transmissiqn information, whether it be on shori-term oumgé or maintenance plans, or op longer-term
impi‘ovements and expansions, to be excluded ﬁoﬁ} decision-malting on the power supply decisions
to serve the dism"butionl members that are the very foundation of thé G&T. Yet, as explained above,
the G&T is required to deveiop its Construction Work Plans, its integrated resource plans, and its
long-term financial plans on an integrated basis, to best use the financial resources of fhe G&T to
serve the needs of the G&T members as 2 whole. To do so, the G&T management will unavoidably
consider non-public transmission information in the planning process, at 2 stage well before that
information would be meaningful for release to public.

Unlike much larger investor-owned utilities and their holding companies, G&T cooperatives
operate with relatively thin layers of sepior management, and not uﬁcommdnly the most senior
executive and financial officers are involved directly in detailed planning discussions and some
operational decisions to ensure that distribution cooperative needs are met. To require functional
separation in the G&T of the transmission funciion from the bundied retail load serving function
(Which is the basip, delivered power supply function ofa G&T) might require two separate sets of
management and & separate financial management staff. Even then, they could not effectively meet
their obligation for integrated planning. For a G&T’s mapagement to effectively do ifs job, and for
the G&T to comply with federal lending regﬁlations, it must be able to coordinate its fransmission
function and its traditional power supply function for its distribution members. This issue is just as
critical for non-RUS borrower G&Ts as for those that remain RUS borrowers.

NRECA is mindful of the concerns raised by other commenters that the retail load serving
function exception to the previous standards of conduct has been used by some integrated utilities to |
wholesale market advantage. We believe that an exception from functional separation for G&T
cooperatives would not pose that risk to others in the market. G&T cooperatives nationally remain

net purchasers of electricity, and self generate only about half of their needs. Acting effectively as
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- aggregators to serve the combined loads of their members at cost, they typically use ther
trapsmission system as a delivery pathway to serve their members, not as a marketing mechanism.:
The vast majority of G&Ts also are su’bject fo tight limitations on ﬂw ievels of non-member derived
revenues they may receive, i.e., no more than 15 percent of income can be derived fro:;n non-
members; failing that limitation test can cause loss of income tax exempt status and other siéniﬁcant
tax repercussions.”” This exception \irould only allow G&Ts to use transmission information to fulfill
their traditional, distribution cooperative load-serving function to their cooperative members,l and not
for power merchant activities in the wholesale market. The very small likelihood that 2 G&T
cooperat'ive would improperly use an exception from functional separation of the transmission
function from the retail load service function is borne out by the absence of any complainfs against
G&T cooperatives previously granted waivers from the requiremanté of Order No. 889.

The Commissior should clarify the proposed rule to ensure that i would not require a G&T
cooperative to functionally separate its transmission and its distribution cooperative load-serving
fimctions. The G&T management must be able to use non-public transmission information to fulfill

the G&T's role to provide the traditional delivered power supply service at cost 10 its m'emb ers.

‘I, THE RULE SHOULD EXPRESSL.Y ALLOW FOR WAIVERS AND FOR THE
‘CONTINUING EFFECTIVENESS OF WATVERS PREVIOUSLY GRANTED.

The Commission recognized in Order No. 888, that its terms and the requirements of Order
No. 889" may not be appropriate for all entifies, and the Commission therefore created 2 waiver

process.”” As adopted in Order No. 888, 18 C.F.R. § 35.28 (d) provides in pertinent part as foliows:

" Most G&T cooperatives are subject to non-member detived income limitations under Internal Revenve Code §
501{(c)12.

% Open Access Same-Time Information System and Standards of Conduct, Order No. 889, 61 Fed. Reg. 21,737 (May 10,
1996, FERC Stats. & Regs. § 31,035 (1996) (hereinafter “Order No. 889™).

* Both jurisdictional and non-jurisdictional entities rety on the waiver provisions contzined in 18 C.E.R. § 35.28 (d).
Non-jurisdictional entities are subject to the standards of conduct promulgated in Order No. 889 by virtue of the
reciprocity requiresnents of Order No. 888, Specifically, in Order No. 888-A, the Commission made it clear that under
reviprocity, 2 nop-public utility must comply with the OASIS and standards of conduct requirsments or obtain 2 waiver of
them. Order No. 888-A, FERC Stats. and Regs. at 30,286 and nn. 330; Sunflower Eleciric Fower Corp., 87 FERCY
61,263, at 61,994-995_n. 6 {199%9).
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A public utility subject to the requirements of this section and Order No. 889, FERC Stats. &

Regs. 31,037 (Final Rule on Open Access Same-Time Information Systern and Standards of

Conduct) may file a request for waiver of all or part of the requirements of this section, or Part

37 (Open Access Same~Time Information System and Standards of Conduct for Public

Utilities), for good cause shown.

After issuing Order No. 888, the Cornmission issued a series of orders that addressed specific
requests for waivers under 18 CF.R. § 35.28 (d).% Order No. 889-A explained the waiver criteria
developed in that series of orders, and in particular in Black Creek Hydro, Inc., et al., 77 FERC Y
61,232 (1996)“Black Creek”). The Black Creek order explained the elements of “good cause™ for
granting a watver under 18 CFR. § 35.28 (d) as inchuding either ownership, operation and control of
only limited and discrete transmission facilities or if the applicant 1s a small public utility that owns,

operates or controls a transrission grid under certain circumstances.” Order No. 889-A also

provided that once granted,” o waiver would remain in effect in the absence of a complaint.”

All of the reasons for granting a Waiver under Order No. 888 also apply to the standards of
conduct proposed by the NOPR. For many G&Ts, there are very few senior executive éersonnel, and
many of them are also involved in hands-on, operatidnal decisions. Imposing the standards of
conduct on such a G&T would require the hiring of several new personnel at the senior level to
provide, in effect, a purely financial managenient divorced from operational Enowledga and
responsibilities. While such separation might aliow for literal compliance with the NOPR separation

standards, it would do so at very significant additional cost to small utilities and almost no benefit to

* Open Access Same-Time Information System and Standards of Conduct, order on reh’s, Order No, 885-4, 62 Fed. Reg.
12,484 (March 14, 1997), FERC Stats. and Regs. § 31,049, at 30,554-353, and n. 33 (1997 hereinafter “Order No. 889-
A™). ‘

¥ Order No. 889-A., FERC Stats. and Regs, at 30,555 (footnotes omitted). Order No. 889-A also explained that to qualify
as a “small public utility”, the applicant for the waiver “mmust meet the Smal! Business Administration’s definition of 2
smali electric mility, i.e., “one that is independently owned and disposes of no more than 4 millior MWh annually.” Id.,
n. 335, :

* Numerous waivers have been issued by the Commission under this rute, In Order No, 889-A, the Commission noted
that i has granted waivers to approximately thirty-six small entities of the requirement to establisk and maintain an
OASIS and/or the reguirement to comply with the Order No. 889 stendards of conduct. I4,, at 36,578; Transmission
Access Policy Study Group, 225 F. 3d at 738.

® Jd., at 30,555. NRECA is not aware of any complaints having been filed against cooperatives that would potentially
lead to & loss of a waiver previousiy granted.

-
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the intsgrity of the overall wholesale market that is the goal of the NOPR. The Commission will be
unable to make the necessary findings required by the Regulatory Flexibility Act unless the waiver
provisions are maintained.

The NOPR‘does not address whether the waiver pro\fisions contained in 18 C.FR. § 35.28 (d)
would be affected by this rulemaking. However, the waiver provisions contained in 18 C.F.R. §
35.28 (d) by their terms apply only to the requirements of 18 C.F.R. § 35.28 and Order No. 889,
Since the standards of conduct adopted in Order No. 889 would be replaced by the NOPR s standards
of conduct in.new Part 358, NRECA concludes that, by what we assume is unintended oversight, the
waiver provisions of l 18 C.F.R. § 35.28 (d) would not be applied to the standards of conduct in the
NOPR’s new Part 353. |

NRECA. does not believe that the Commission intended to eﬁminaﬁe the opﬁofumity for
waiver of the standards of conduct under new Part 358. As the Commission explained in Order No.
88G-A, the waiver provisions promulgated in 18 C.F.R. § 35.28 (d) “take into account potential
burdens on small entities and at the same time balance the need to prevent undue discrimination and

affiliate abuse in interstate power markets.”™

The waiver provision was expressly relied upon by the
Court of. Appeéls fo uph@ld. the Commission’s actior in Transmission Access Policy Stuay Group,
225 F. 3d 667, 738 (D.C. Cir. 2000), aff"d sub nom. New York v. FERC’,-WU.S.' o Llzzs.c
1012 (2002). None of the other commenters in this NOPR have opposed a waiver provision for the
proposed standards of conduct. The only other comments on the issue, including those from the
Transmission Access Policy Study'-G‘foup,‘ a strong proponent of the NOPR, have supported the

waiver provision as proposed by NRECA.

The Commission should explicitly state that waivers previously granted under 18 C.F.R. §

&
214
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35.28 (d) of the requirements of Order No. 889 will remain in effect in the event the standards of
conduct under the new Part 358 are promulgated, without further action by the entitiés now holding
such waivers. The NOPR does not introduce any new underlying principles different from those
mderlyihg the existing standards of conduct. Requiring existing waiver recipients under Order No.
889 requirements to reapply for waivers of the new Part 358 requirements would add only additional
cos"c and regulatory burdens for both the requesting entities and the Comﬁission, without
corresponding benefits
The Commission should clarify that the proposed rules are not intended in any way 1o
eliminate the abiliry.of applicants to seek, and the ability of Commission to grant in appropriate
circumstances, waivers of the new Part 358. The Commission should also expressly provide that in
ﬂ:_xe event the new Part 358 standards of conduct are implemented, waivers previously granted by the
Commission under 18 C.F.R. § 35.28 (d) will remain in effect without need for further éction by

entities now holding such waivers.

| _ .IV. CONCLUSION
WHEREFORE, NRECA respectfully requests the Commission o consider these
supplementg} coxﬁments in this docket.
 Dated this 14" day of June, 2002.

Respectfully submitted,

NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATION

Wallace F. Tiliman
General Counsel

Richard Meyer ,
Senior Regulatory Counsel

National Rural Electric Cooperaiive Association
4301 Wilson Boulevard

* As noted above, in response 1o such 2 complaint, the Commission may, under 18 C.F.R. § 3528 (d), withdraw a2 wajver
that has been granted. See, fn. 21, supra.
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Arimgton, Virginia 22203-1860
Telephone: (703) 907-5811
Facsmile: (703) 907-5517
E-mail: rich.mever@nreca.ore

{s/Thomag J. Zaremba

Thomas J. Zaremba

Jeffrey L. Landsman

Wheeler, Van Sickle & Anderson, S.C.
25 West Main Street, Suite 801
Madison, WI 53703-3398
Telephone: (608) 255-7277

Facsimile: (608) 255-6006

e~-moail: tzaremba@wheelerlaw.com

Atfomeys for the National Rural Electric Cooperative
Association ‘
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INILES HERMAN

JEFFREY L. LANDSMAN
THOMAS 1. ZAREMBA®
STUART G. MOMNDSCHEN

COURT COMMISEXONER
WILLIAM FRAY O'CONNOR
DENIS R VOGEL"
RHEA A MYERS
JANET LLKELLY
MARY.BETH PERANTEAL
TRACY K. KUCZENSK:

* ALSO ADMIT'TED IN MICHIGAN

WHEELER, VAN SICKLE & ANDERSON, S.C.

2 Wisconsin Service Corporation

ATTORNEYS AT LAW

 SUMESI
25 WEST MAIN STREET
MADISON, WISCONSIN 53703-3398
TELEPHONE (608) 2557277
FACSDVIILE (608) 255-6006
E-MALL: WHEELER@WHEELERLAW.COM

=*ALSC ADMITTED IN MINNESOTA

June 14, 2002

The Honorable Magalie R. Saias

Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, D.C. 20426

OF COUNSEL

CHARLES S, VAN SICKLE
NORNAN €. ANDERSON

FLOYD E. WHEELER
{1905 - 1595)

Re:  Standards of Conduct for Transmission Providers, Docket No. RM01-10-000.

Dear Ms. Salas:

Enclosed via electronic filing please find the Supplemental Comments of the National
Rural Electric Cooperative Association in the above-referenced rulemaking docket.

Thank you.

Enclosure

Sincerely,

WHEELER, VAN SICKLE & ANDERSON, §8.C.

/s/ Thomas J. Zaremba_

Thomas J. Zaremba

ce Atty. Richard Meyer
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGUL.ATORY COMMISSION

Electricity Market Design and Structure ) Docket Ne. RMO01-12-008

SUPPLEMENTAL COMMENTS OF THE ‘
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION
ON THE COMMISSION’S APRIL. 1¢, 2002 OPTIONS PAPER
CONCERNING DEMLAND RESPONSE

Pursuant to the “Notice of O;ﬁtions Paper” issued m the above-noted docket on
April 10, 2002 and consistent with the comments already filed in this docket, the National
Rural Electric Cooperative Association (“NRECA”} submits Supplemental Comments on
the “Options for Resolving Rate and Transition Issues in Standardized Transmission
Service and Wholesale Electric Market Design™ (“Options Paper™). NRECA's intent in
filing these Supplemental Comments is to assist the Commission and its Staff to better
address the issue of demand response as they prepare the upcoming Standard Market
Design Notice of Proposed Rulemaking (“SMID> NOPR™).

| L

INTERESTS OF NRECA

As already explained in this docket, NRECA. is a not-for-profit national service
organization representing 930 not-for-profit, customer-owned rura) electric cooperatives
located in 46 states. NRECA’s members serve more than 35 miliion end use eleciric
customers. As discussed below, NRECA’s members are extremely active in developing

and operating their own demand response programs.



IL
COMMENTS
NRECA appreciates this opportunity to provide further input to the Commission
on its Options Paper focusiﬁg on the issue of demand response, including both tadiﬁonal
demand side management (“DSM”) and more innovative market-based programs.
NRECA strongly supports demand response programs and supports the Commission’s
efforts to encourage the use of demand response as one of many tools fof combating
Wholeséie market power. In that context, however, NRECA requests that the
Cbmm‘issioﬁ carefully focﬁs wholesale demand response programs and its own activities

in this area so as not to “undermine existing state DSM programs or other state rules

goveming retail sales, but to promote compleﬁlentaxy wholesale programs.”™

In particular, and as discussed in more deﬁail beiow, NRECA believes that the
Commission can better promote both demand response and robust wholesale markets if
it:

1. Recognizes and clarifies in the SMD NOPR that the existence of demand response
programs will not be adequate alone to mitigate market power;

2. Reduces the regulatory burden and uncertainty for consumers and those who operate
load response programs by clarifying, consistent with its findings in Docket No.
EL01-47, that end-use consumers participating in utility-sponsored demand response

programs are not public utilities; and

' Removing Obstacles to Increased Energy Supply and Reduced Demand in the Western United States

and Dismissing Petition for Rehearing, “March 14, 2001 Order,” 94 FERC § 61,272, atp. 61,972
{2001}, order on reh’g, 96 FERC 9 61,155, at p. 61,679 (2001) (“Removing Obstacies™).
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3. Affirms and éupports the Tole of traditional utilities as aggregators of demand
response; particularly in those states and service territories that have chosen not to
adopt retail competition.

NRECA Demonstrably Supports Demand Response

NRECA’s member ‘coopéraﬁves are extremely active in developing and operating
their own demand response programs. For exarmple, ﬁooperatives have approximately
1,440 MW of residential load control in place. To provide some ﬁontext, while
cooperatives serve about 9% of the country’s total load, their combined residential
demand response resources add up to about 80% of the residential demand response
capacity of all IOUs put together. Cooperatives are also actively dispatching customer
owned generation, and have been among the first to experiment with market-based
demand response programs.

Cooperatives run these demand response programs because they permit
cooperatives to keep power costs low for their member owners. As member-owned and
member-governed private companies, cooperatives’ primary goal is to provide reliable
energy at the lowest possible costs — not to maximize revenues or profits. Any margin
that cooperatives earn must be used to improve service or returned to CONSUMETS 28
cap:ital credits.

Demand response 1s critical to cooperatives’ cost-cutting efforts because
cooperativés nationally generate only about 45% of the power they need to serve their
members.. That means they are subject to the substantial risks and costs of the wholesale
market. Demand respohse permits cooperatives to mitigate those risks and lower costs

for all consumers by giving cooperatives an option other than buying power from the
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market.' If coop‘;:atives can ask their consurﬁers to reduce load when market prices are
highest, the cooperatives can keep rates Icﬁw.
| Role of Demand Reséonse m Disciplining Wholesale Markets

As NRECA noted m its April 10, 2002 comments on the Commission’s March
15, 2002 working paper, demand response will have a significant role in disciplining
market power in the wholesale electric markets. Nevertheless, based on the experiments
we have seén to date in PIM an& the N.ew England IS0, : 1t will take some time for the
demand response market to mature. Accordingly, demand response should not be relied
upon as a substitute for rigorous analysis of regional wholesale power supply markets and
submaricets to identify and.‘ remedy generation market power. We cannot yet assume that
just because an RTO has incorporated demand response into its market design that all
market power probiems have been addressed and that market rates will, by definition, be
Jjust and reasonable.

The Commission Should Afjirm Its Jurisdictional Determination In Fis Order
on Removing Obstucies

On rehearing from the Commission’s initial order in the Removing Obstacles
proceeding, the Commission held that:

We recognize that there is a fine line separating state and federal jurisdiction
Wwhere a retail customer receives compensation for a ioad reduction. Where a
supplier directly comnensates its retail consurner for load reduction, state
jurisdiction is indicated. Where there are third parties involved, particularly
where the trapsaction 1s tied to markets within our jurisdiction, then load
reduction transactions where the seller is a public utility would fall within our
jurisdiction. 3

*  In 2001, PIM signed up 150 MW of emergency load response, out of a peak demand of 54.000 MW
(0.27%). During the three emsrgency events in 2001, the actual response totaied 20 MW, 22 MW, and
43 MW (0.679%). The New England I8O has had similar problems. The 2001 program had a goa) of
300 MW participation but signed up only 65.6 MW. Afier offering significant new financial
incentives in 2002, the NE IS0 signed up oniy 166 MW, siill only 0.6% of the NE ISO's system peak
of about 25,000 MW,

*  Removing Obstacles, 96 FERC atp. 61,679 (2001 X emphasis added).



The Commission clarified its jurisdiction in this area after NRECA expressed concern
that, in the absence of such clarificat’io#, tens of thousands of residential and othes retail
consumers participating m uaditioﬁal DSM programs would have the choice between
eiﬁa being treated as public utilities or dropping out of their DSM programs.
Unfortunately, in its Orders éccepting PIM’s Load Response Progrznﬁsf the
* Commission appears to have implicitly moved away from the jurisdictional position it
stated so clearly in Removing Obstacles and thus is agaiﬁ imperiling existing DSM
programs. in the PJM Orders, the Commission explained that the sale of demand
response from an end user ‘;to another party (Whethgr an LSE or otherwise) for payment
or credit,” is a jurisdictional sale for resale.
In support of its holding, the Commission cited and quoted an earlier decision
mvolving the New York 1SO.” The NYISO decision, however, did not reach that far. In

that case, the NYI.SO merely asked the Commission to decline jurisdiction over retail

sales from an LSE to an end use consumer where the end use consumer might participate

in the demand response mérket. The NYISO expiaiﬁed that it needed the clarification
specifically because “in New York, the LSE that supplies the customer’s retail energy
needs may not be the same market participanﬁ that coordinates the retail customer’s

megawatt sales.™

" Nor did anything in the PJM case require the Commission to reach so far. PPL

challenged the Commission’s jurisdiction generally over the wholesale market for

PJUM Interconnection. L.L.C,, 99 FERC§ 61,139 (2002); 99 FERC § 61,227 {2002} (order accepting
ariff sheets as modified). { “PJM ).

New York Independent System Operator, 98 FERC § 61,268 (2002) (“NYISC™.

¢ Id atp. 62,041 g
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demand response operated by PIM, 2 jaublic utility. The specific question as to the
Commission’s jurisdiction over participating end users or sales ﬁom end users to their
own LSEs does not appear from the face of the Orders to have arisen.

Further, the Commission’s holding in 2JM could have a substantial chilling effect
on demand response programs. Utilities and 1.SEs may be hard pressed to signup |
consumners for either traditional DSM or other more innovative demand TESponse
programs if participation makes those consumers public utﬂi-ties. The Coﬁmﬁsion’%ould
erant those who participate in DSM programs blanket waivers from many of the filing
requirements to which public utilities are subject as it has for conspiner—generatcrsj but
cannot waive all of the requirsments of the Federal Power Act® Moreover, the obligation
to make filings on behalf of those participating consumers with blanket waivers will raise
the cost of demand response programs for the utilities and LSEs operating the prom,
imposing inappropriate disincentives to broad-based load response programs.

The Commission could better achieve its goals of expanding participation in
demand response programs by reaffirming its holding in Removing Obstacles that the
Commission lacks jurisdiction over sales by consumers of demand response to their own
utilities.

This structure would be more consistent with the Commission’s determination in
MidAmerican Energy Company’ that it lacks jurisdiction over state net metering

programs. 1here, the Commission rejected MidAmerican’s argument that a state net

See, e.g., Orange & Rockiond Utilities, Inc., 42 FERC ¥ 61,612, atp. 61,630 {1988Y; Public Service
Co. of Colorado, 88 FERC § 61,056, at p. 61,140 (1999); InPower Marketing Corp., 90 FERC §
61,329, at p. 62,105 (2000); Removing Obstacles, 94 FERC atp, 61,971 (2001).

Orange & Rockland Ulilities, Inc., 42 FERC at p. 61,027, Fublic Service Co. of Colorade, 88 FERC at
p. 61,140; InPower Marketing Corp., 90 FERC at p. 62,103.

®  MidAmerican Energy Company, 94 FERC § 61,340 (2001) (“Midimerican™.



métaring program for certain consumer-owned genperation was preempted by the Federal
Power Act and PURPA. In particular, the Commjssio;; &isag:réed with the assertion “that
évery flow of power constitutes a sale, and, in particular, that every ﬂoﬁ of power from a
homeowner or farmer to MidAﬁleﬁcan-must be priced consistent with the requirements
of either PURPA or the FPA. ™ Instead, the Commiséicn found that “no sale odcnrs
when an individual homeowner or farmer (or similar entity such as a business) instals
generation and accounts fof its dealings with the utility through the practice of netting "’

The facts in MidAmerican appear logically indistinguishabie from a load response
program under which a consmﬁer receives bill credits for reducing load at the request of
its own utility. If not every flow of power from a consumer to its utiiity must constitute
a sale, then a consumer’s provision of demand response to his utility need not constitute a
wholesale sale in interstate commerce either. In fact, the Commission’s reasoning in
MidAmerican 13 evén Iore appropriate in tﬁe demand rcSpoﬁse context because there is
never a physical flow of power from the consumer to the utiiity as there is in the case of
ﬁonsumer-owned generation.

By reaffirming Removing Obstacles and its recognition of the Commission’s
- narrower jurisdiction, the Commission can “reduce regulatory uncertainty for participants

in these p.mgran‘zs,”z2

increase participation in demand response programs, avoid
burdening existing programs and state policies, and stili regulate wholesale demand

response markets such as those operated by PIM and the NYISO. 13

®  Id atp. 62,263,

I

2 NYISO, 98 FERC atp. 62,041

¥ As NRECA noted in its pleading in the Obstacles proceeding, NRECA does not beiieve the
Cormmission has jurisdiction over any retail consumer that agrees to reduce load in exchange for
payment because the congumer is providing a service, not selling energy. If the Commission accepted
this narrower view of its jurisdiction, the Commission would stil] b able to encourage demand



Wholesale Demand Réspanse Frograms Should Not Permit “Bypass”™

While NRECA firmly supports the Commission’s efforts to encourage and
standardize wholesale demand\respon'se markets, it must sound one cautionary nﬁte. As:
~ discussed below, NRECA beliéves that those markets mustlrccognize the differences |
between those states and servicé territories that have adopted retail competition, and
those that have not. In particutar, wholesale demand response programs should permit
Tetail consmﬁers to participate directly only if the consumers: |
"o Are located in states and service territories that have established retail
competition;
o Are served by a competitive supplier - nﬁt a default supplier with a traditional
obligation to serve at a regulated rate; and,
o Can meter or otherwise confirm the time and quantity of their actual ioad
- reduction.

This approach would be very easy for the Commission to adopt and implement.
lBecause all of the states located in the areas served by PIM and NYISO have opted to
move to retail restructuring, the Commission could accept NRECA’s proposal without
requiring significant changes to the load response mearkets already .adoptsd by these [SOs.

This approach would also significantly reduce the opposition that the Commission
might otherwise encounter from states concemned about the impact of a standard load

response market on their existing policies.

response and to reguiate the wholesale market in demand response because it regulates RTOs and
others who will operate wholesale markets. In fact, NRECA believes that the Commission couid
achieve a higher level of participation in the wholesale market if it accepted a narrower view of its
jurisdiction over retail consumers because retail consumers would not face a sertous regulatory cost to
participation. .



it should aiso lead to as much or more load response in wholesale markets as one
that permits bypass. Just because a consumer cioes not have a federal right to sell powér
directly into the wholesale markets does not mean that the consumer w111 not respond to
price signals. All it means is that the utility providing t;aditienal retail electric service
must act as intermediary or aggregator.

In fa&, NRECA believes that traditional utilities are in the best position to acquire
thé most Joad response in the most efficient manner. For example, utiiitics can achieve
efficiencies of scale and scope individual consumers cannot reach because:

o Utilities canlpurchase interval meters and other communications and control
technologies mn bulk;

o Utilities can offer muitiple demand response plans to serve the interests of
differaﬁt classes of cansumers, £.g., water heater controls for residential,
interTuptible contracts for commercial, and mternet-based market programs for
industrial consumers; and,

o By balancing the broad range of demand response resources available across the
syé’tem, utilities can achieve the same level of savings for individual consumers
with less sacrifice by each consumer. For example, 2 consumer with real-time
rates may need to turn off their air coﬁditioner during the entire peak but their air
conditioner would only be cycled in a utility-run program that achieved the same

system-wide demand response results.

Moreover, utilities can achieve efficiencies that competitive aggregators are unlikely to

reach because:



o Utilities have an existing relationship with a broad range of consumers, making it
easier and less expensive for them to reach more consumers with demand |
response programs than competitive aggregators;

o Utilities with an obligation to serve at a fixed retgil rate (and the significant risk
that comes with the obligation to serve) have an incentive fo ac;hjeve greater
levels of load response than competitive aggregators who seek only those load

response resources that are profitable standing alone.

On the other hand, if the Commission authorizes those consumers receiving
traditional electric service at regulated rates to participate directly in th¢ wholesale
markets, it would undermine state energy policies, lead to considerable litigation and
confusion, undermine existing demand response programs, impose higher costs on many
consumers, and impose additional costs and risks on utilities for which they may not be
compensated. |

To date, fewer than half of the states have moved forward to mmpiement retail
competition. The rest have either chosc-ml not to move in that direction or have delayed
movement to retail competition after seeing what happened to California.- Even within
Statcé that have moved to competition, some have permitted cooperatives and municipals |
to make the decision for themselves. Those states, cooperatives, and municipals that have
not yet moved to compeﬁﬁon have decided at least for now to retain the traditional
- regulatory compact. The Commission should not disturb those decisions made by the
respective elected officials and cooperatives' boards.

Several of the states that have moved to competition have done so in part because

they conchuded that some consumers were paying more for power under the traditional
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 system than they “needed” to. One reason was that customers i commercial and

ilidust;fiél raté--ciass_eé - which have fairly good load prbﬁl’e.é - historically s_ixbéidized
' .re.taill ‘cénsﬁmér‘s' Wlththen" less dési}aﬁig .ié:;dﬁroﬁl'c;é; ' Ahbtﬁe_if.‘&'as ﬂ';'altlféven wﬂbm a
siﬁgie rate class, theré Wéuld be indivirdual consﬁmers withra bréé.ci range of acﬁzal i(-aad.
profiles. Those with the better load profiles were thought to subsidize hose with Iess
favorable profiles. Finally, as Eric Hirst has recently explained, the bundied retail rate
also inchudes an insurance premiﬁm that each coﬂsumer_pays in exchange for the risk
management serviée provided by their utility. Those consumers with a higher toleranice
for risk were paying for more insurance than they wanted. By adopting retail
competition, states disaggregated the single “insurance pobl” and permitted consumers —
and marketers to find each other. That has meant in practice that a few large industrial
consumers have found better rates.

~ On the other hand, many states, cooperatives, and mumnicipals have chosen notto

move to retail restructm‘ipg notwithstanding their recognition that existing rate structures
inéluded a variety of subsidies. Instead, they deliberately decided as 2 matter of policy
that the existing structure — with its “insurance pool” effects — was the best way to protect
the public ﬁealth and welfare; the best way to eﬁsure that all consumers had access to
reliable power at an affordable priée.

To the extent those states and others chose to address the differences between
consumers’ load factors and risk tolerance, they deliberately chose to do so within the
traditional utility structure. For exémple, sta£es and non-state regulated utilities have
addressed inter-rate class subsidies over the past several years through gradual rate

changes and special incentives for new commercial and industrial consumers. Alse,
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. many states and non-state regulated utilities have implemented demand response

‘ “ _prbgrgms within fhe tradltional utility structure, under which consumers with a.highe;
risk tﬁlcrancg can be compensated,fof getﬁng off thc’lsystem when ;ﬁa:rket prices incfsase.
In exchange for demand résponse services, those consumers érc “rebated’; part of their
“insurance premium” and everyone on the system is better off because they all benefit
from their utilities’ reduced power purchase costs. One prominent example is the time-
of-use tariff that reglﬂgted Puget Sound has adopted for all of its consu:ners; but there are
hundreds more such efforts now being éperated or developed around the countfy fo
benefit consumers receiving traditional utility service.

If, however, the Commission permits consumers in states and service territories
that have not moved to‘.rctail competition to bypass their utilities and sell demahd
'i‘és.ponse to third parties, the Commyssion will undermine the states’ deliberate policy
decisions. Permitting RTOs and aggregators to cherry pick tha'beét demand response

TESOUICes On 2 gtility’s system unwinds the broad pool concept that many states have
intentionally maintained. It allows the consumers with the bgst load pfoﬁles and the
greatest willingness to reduce load to leave the pool, leaving behind consumers with less
desirable load profiles and less flexibility in their energy consumption. Those consumers
will have to péy more for energy because they no longer benefit from the éveraging
effects seen wﬁth the broader pool. Those consurners will have to pay more because they
no ionger share in the benefit of the load reduction. While econormists may prefer the
allocative efficiency that supposedly comes with breaking up the pool, by declining to

move o retail competition, many states, cooperatives, and municipals deliberately
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rejected that apprdach, choosing instead to protect smaller and more vuinerable
| CODSUMETS.

Moreover, breaking up the pool may result in less load response over all. As
discussed abbve, utility-run programs have several significant efficiency advantages over
individual participation in load response markets and even over aggregators. Aliowing
aggregators to compete to cheﬁ*y pick the best load response resources out of existing
ﬁtility demand response p‘rograms might (1) strand investments made to serve the cherry-
picked consumers, (2) discourage utilities from reaching ouf to those consumers by
creating a risk of stranded investrpent, and (3) even eliminate the necessary efficiencies
éf scﬁle and scope required for the utilities to reach the remaining consumers who may
not be attractive to aggregators but would otherwise be economic to reach in a more
broad-based program.

In the PJM cases, the Commission rejected PPL’s argument that the PIM load
response market will undermine existing programs for lack of evidence.'® But, one year
o_f experience with an experimental program is hardly adequate to judge the impact on
existing demand response programs. It would be surprising indeed if utilities m PJM and
NYISO are able to sign up as many consumers for their load control programs in the
future as they had in the past. Why would consumers — given the choice — share the
benefits of load response with the other consumers on the system if they can receive all of
the benefits themselves? At some point, the existing programs may no longer have the
critical mass required to continue ~ leaving behind those consumers whose load response

resources are not valuable enough to atiract the atfention of aggregators.

¥ PJM,99 FERC at p. 61,574,



'fhere is also 2 serious risk that utilities who might otherwise make significant
investments in infrastructure required for load response, such as advanced meters, control
and commﬁnjcaﬁéns technologies, énd smart thermostats, might chooss not to out of |
concern that the mvestment could be s‘a’aﬁdgd bécause of competition for ioad response
TESOUrces. |

Some might think that this “parade of horrjblcs” is impossible because the
Commiséion has expressly stated that it doss not intend to preempt or alter any ez;:isting
tariffs or contracts. Where is the risk if state retail service tariffs either do not give
consumers a legal right to power they do not actually use, essentially 2 right to théir load
profile, or actualljr expressly deny consumers the right to sell load response to third
parties? Unfortunately, when most states drafted their retail tariffs and when
cooperatives and municipals drafted their retail requirements contracts, it was never
anticipated that the Commission v;rould create a wholesale market for load response.
Thus, those tariffs and contracts are iargely silent on the topic. Without clarification from
the Commission, consumers and their utilities will likely be locked in years of litigation.

CONCLUSION

For the forgoing reasons, NRECA respectfully requests that the Cpmnﬁssicn:
1. Clarify in the SMD NOPR thaft it will not consider the existence of a demand
response market alone sufficient evidence that an RTO has adequately addressed
- market power; |
2. Reaffirm in the SMD NOPR the Commission’s determination in Removing
Obstacles, that “[wlhere a supplier directly compensates its retail consumer for

load reduction, state jurisdiction is indicated.”; and,
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3. Provide in the SMD NOPR that retail consumers are eligible to participate
directly in the wholesale market for demnand response only if the consumers:
o Are located in states and service territories that have established retail
competition;
o Are served by a competitive supplier — not a default supplier with a
traditional obligation to serve at a regulated rate; and,
o Can meter or otherwise confirm tﬁe time and quantity of their actual load
reduction.
Respectfully submitted,

NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATION

s/

Wallace F. Tillman, General Counsel
Richard Meyer, Senior Regulatory Counsel
Jay Morrison, Senior Regulatory Counse]

4301 Wilson Boulevard
Axlington, VA 22203
(703) 907-5811
rich.mever@nreca.org

Attomneys for the National Rural Electric
Cooperative Association

June 21, 2002
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- TT=(703) 907-5957 '
| WWW.Ireca.org MEMORANDUM , ‘
April 26,2002 . ' BiG RIVERS
| ELECTRIC CORPGRATION
TO: Statewide Managers
G&T Managers

NRECA Board of Directors

FROM: Glenn English, Chief Executive Officer ‘T{ L“~M\—-

A few things I wanted to share with you...

Senate Leaders Move Energy Bill tv Conference in Amended H.R. 4

Democratic and Republican leaders in the Senate got to final votes this week on the
energy policy bill with electricity provisions after forging an agreement for a future vote
. on permanent repeal of the estate tax and other tax cuts. After Majority Leader Thomas

P Daschle (ID-SD) got the nods of key Republicans, 86 senators voted to end debate and
move the energy bill to final passage. All provisions agreed to under S. 517 were
substituted for the text in H.R. 4, the energy bill passed by the House last year. Thus,
there is now a Senate version and a House version of H.R. 4. Though 2 clear majority
(88-11) voted for final passage, the Senate version is headed for another critical
showdown in conference with House leaders. Passage of the energy bill after more than

_ two months of floor debate was slowed by the need to sort through a list of more than 250

amendments, including an amendment to the tax incentives package that is vital to
electric cooperatives.

NRECA supports the Senate bill because it represents an advance in the cause of
consumer-ownership by clearly recognizing that there are differences between
cooperatives and others in the industry. It allows consumer-elected boards of directors to
make decisions on innovation and diversification of power supply. Senators believe the
generzl desire across the country for renewable fuels and inmovation will be reflected in

- the boardrooms of consumer-owned systems. The bill fully addresses the need for §5-15
tax relief and for tradable tax credits so consumer-owned systems can respond to the
same incentives as investor-owned systems. ‘

As part of the Energy bill, the Senate passed landmark tax legislation giving co-ops relief
from the 85-15 rule and access to tradable tax credits for renewable and clean coal energy
projects. However, it was unclear for several days whether the tax provisions would
actually be included. Only a week earlier, several Senators were saying that the tax
provisions would not be included because the rules of the Senate would have prohibited
the tax amendment and other "non-germane” amendments from being considered after
cloture is invoked — 2 procedural move to complete debate on a bill. NRECA lobbied

e @
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aggressively on the issue, urging Senators to oppose the cloture motion unless there was
an agreement to include the tax package in the energy bill. On Tueesday, the Senate got
the agreement to include the tax package, after Sen. Daschle promised Sen. Phit Gramm
(R-TX) that he would bring his bill fo permanently repeal the estate tax to the Senate
floor by June 28. :

NRECA strongly opposed Sen. Mary Landrieu’s (D-LA) amendment on so-called
“participant funded” transmission, which is another version of incentive rates which we
have fought. Sen. Landrieu offered the amendment but withdrew it without a vote. Had
she insisted on a vote, the amendment would have been defeated.

Over the Jast several weeks, NRECA and a coalition of electric utilities and industry
representatives worked intensely to improve three climate change provisions in the
Senate energy bill: The industry coalition worn changes in the sections that address
executive branch structure and the climate change science program. More problematm
was a provision that would have mandated reporting of greenhouse gas emissions for
entities that emit more than 10,000 metric tons of carbon dioxide equivalents annually.
The original bill would have required cooperatives to report direct ermissions from
electricity generation, vehicles and land use activities, and indirect emissions from
outsourced activities and imported energy. The coalition succeeded in getting the Senate
to reject mandatory reporting. Instead, the Senate adopted an amendment to establish an
enhanced voluntary reporting system for greenhouse gas emissions and reductions, and
triggers mandatory reporting in 5 years if less than 60 percent of U.S. emissions are
reported. While some problems remain, NRECA believes that they can be addressed in
conference.. The House energy bill only has climate change research provisions.

There is a version of FERC-lite in the bill that exhibits more sensitivity to co-op needs in
any legislation to date. It exempts 400 of our smaller co-ops and all “transmission-only”
co-ops. For all others, rates and conditions for transmission given to third parties using
transmission lines must be comparable to what is provided to their consumer-owners for
transmissiorn.

Onme area that is lacking in the Senate bill is adequate federal protections against the
accumulation of market power among the largest generators and wholesalers of
electricity. Frankly, Congress has not shown much concern about market power in
deregulation of railroads, airlines and banking, so there is consistency in this decision.
The largest I0Us want to repeal the Public Utility Holding Company Act (PUHCA),
eliminate merger review by the Federal Energy Regulatory Commissioner (FERC), and
acquire huge sums of cash through transmission incentive rates, transmission repricing,
forgiveness of capital gains tax and accelerated depreciation for rate setting and taxes.
The Sepate version of H.R. 4 repeals PUHCA, but does not deliver the rest. Still, there is
little in the bill to prevent the accumulation of market power.

A House-Senate Conference Committee will iron out differences between Senate and
House versions of H.R. 4, Advocates of electricity restructuring in the House will
attempt to substitute a bill (H.R. 3406) drafted by House Energy and Air Quality
Subcommittee Chairman Rep. Joe Barton (R-TX) for the Senate electricity provisions.



NRECA opposes H.R. 3406 because it fress the I0Us and power marketers from federal
regulation and assures huge new revenues from existing facilities, while Joading
substantial new federal regulation on co-ops. H.R. 3406 probably cannot win passage in’
the House as a stand-alone bill, which 1s why House Republican leaders want to get it
substitated in the conference negotiations on energy legislation. Also, House Ways and
Means Cornmittee Chairman William Thomas (R-CA) has not supported tradable tax
credits, and incinded far less 85-15 relief in the House bill than the Senate bill. Sens.
Max Baucus (D-MT) and Charles Grassley (R~IA) of the Senate Finance Conn:mttee will
push to include all Senate-passed tax provisions.

Sen. Daschie Willing to “Doubie Track” Terrorism Reinsurance Legislation

‘With the Senate passing an energy bill this week, Senate Democrats are now are working
on a unapimous consent to bring up a terrorism reinsurance, which the House passed last
year (H.R. 3210). The Senate will likely utilize compromise legislation drafted by Sen.
Daschle with Senate Banking Committee Chairman Paul Sarbanes (D-MD) and Banking .
Commuittee members Sen. Phil Gramm (R-TX) and Christopher Dodd (D-CT) as the base
Senate bill and then move to conference committee. Mindful of his pledges to move
trade authority and estate tax repeal bills in the next two months, Senate Majority Leader
Thomas Daschle (D-SD) said the terrorism insurance bill could be "double-tracked” to
move at the same time with other jegislation. Tort reform is the key 1ssue that remains fo
be resolved. The latest push for terrorism reinsurance legislation comes after more
representatives in the business sector called on Sens. Daschle and Minority Leader Trent
Lott (R-MS) urging them to pass a bill to provide a “temporary federal backstop for
terrorismn insurance as quickly as possible,” a position that NRECA is actively supporting
on the Hill. It is hoped that such a bill will help stem some of the property and casualty
insurance rates that are shooting up for many co-ops since September 11.

ir the House..,

A response to problems unveiled after Enron’s collapse, the House passed the Corporate
and Auditing Accountability Responsibility and Transparency Act (FLR. 3763). The
finance bill is intended to protect investors by improving the accuracy and reliability of
corporate disclosures made pursuant to the securities laws. Part of an effort fo protect
refirement savings plans, the bill includes a provision to create “public regulatory
organizations” with the Securities and Exchange Commission to oversee the accounting
and auditing professions. Provisions include a ban on accounting firms from serving as
an external auditor while doing certain types of consulting work for 2 company and
disclosure of the types of off-balance-sheet deals that contributed to Enron's collapse.
H.R. 3763 drew only muted opposition from industry groups that originally feared
Congress would impose stricter regulatory oversight as a result of Enron’s collapse. The
bili now waits for Senate action.

Enclosures: (1) Regulatory Issnes Trackieg Sheet.

{(*) Enciosures and auachmems always accompany all hardcapy versions of A Few Things ...". Electronic deliveries may not
contain atiachments jor wechnical reasons. NOTE: This documert, and any anachments, may contain privileged and confidential
informarion intended for limited distribution. This information Is reserved for the use of persons specifically addressed on the title
page.






REGULATORY ISSUES TRACKING SHEET
& April 2002

Agency & | Action Subject Federal Comments/Status
*NRECA Type Register
Contact Citation
PmPOSQd National oo Today's pfcposed rule would impiement section 316{b) of the Clean Water
EPA Rule: Pollutant grrR17121 Act (CWA) for certain existing power protiucing faciiities that employ &
’ . ) cocling water intake structure and that withdraw 50 million galions per day
Comment Di,s C,harge 4_/9',2002 {MGD) or more of water from rivars, streams, lakes, reservoirs, estuaries,
. . Reguest Elimination oceans, or other waters of the U.S. for cooling purposes. The proposed
Jim Stine Systern-- rale constitutes Phase # in EPA's development of section 316(b)
Proposed . regulations and would establish national requirernents applicable to the
Regulations location, design, construction, and capacity of cooling water intake
%5739 to Establish structures at these facilifies. The proposed nattonal requirements, which

Requirement
s for Cooling
Water intake
Siructures af
Phase il

Existing

Facilities

would be impiemented through National Paliutant Discharge Elimination
System (NPDES) permits, would minimize the adverse environmental
impact associated with the use of these sfruciures, Today's proposed ruie
would establish location, design, constructon, and capacity reguifements
that reflect the best technology available for minimizing soverse
environmental impact from the cooling water intake structure based on
water body type, and, the amount of water withdrawn by & facifity. The
Environmental Protection Agency (EPA) proposes to group surface water
into five categories-freshwater rivers and streams, lzkes and reservoirs,
Great Lakes, estuaries and tidai rivers, and oceans—and esiablish
requirements for cooling water intake structures located in disfinct water
bady types. in general, the more sensifive or biclogically productive the
waierboty, the more stringeri ihe requitements proposed as reflecting the
best technology available for minimizing adverse environmental impaat.
Proposed reguirements also vary zccofding to the percentage of the
source waterbody withdrawn, and facility utilization rate. A fagility may
choose one of three options for meeting besttechnology avaltable
requirernents under this proposed ruie. These options include
demonstrating that the facllity subject t0 the proposed rule currently meet
specified performance standards; seiecting and implementing design and
constructon technologies, operational measures, or restoration measures
hat meet specified performance standards; or demonstrating that the
facility qualifies for & site-specific determination of best technology
available because Its costs of compliance are either significantly greater
than those considered by the Agency duing the development of this
proposed ruie, or the facilify's costs of complisnce would be significantly
greater than the environmenta) benefits of compliznce with the propesed
perforance standards, The proposed rule aiso provides that fadilities may
use restoration measures in addition to or in lieu of technology measures
io meet performance standards or in establishing best technology availabie
an a site-specific basis. EPA expects that his proposed regulation would
minimize adverse environmenial impact, including substantially reducing
the harmful effects of impingement and entrainmeant, at existing faciities
over the next 20 years. As 2 result, the Agengy anficipates that this
proposed ruje woulld help protect ecosystems in proximity to cooling water -
intzke structures. Today's proposal would help preserve aquatic
organismsg, including threatened ang endangered species, and the
ecosystems they inhablt in waters used by cooling water intake structures
at existing faciliies, EPA has considered the potential benefits of the
proposed rute and in the presmble discusses these benefits in both
guantitative and non-guantitative terms, Benefits, among other factors, are
based on 2 decrease in expected mortality or injury io aquatic organisms
that would otherwise be subject to enirainment info cooling waler systems
or impingemnent against screens or other devices at the entrance of cocling
water intake structures. Benefits may also accrue al popuiation,
community, or ecosystem levels of ecological structures, Comments on

Ar >
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EPA Proposed | Interstate | 67FR17954 | Today, EPA s extending the closing date of the. public
Rule; Ozone . A cormment period regarding EPA's nofice of proposed ,
Comment | Transport: 4/12/2002 rutemaking “interstate Czone Transport: Response 1o Court
period Response to Decisions on the NOX SIP Call, NOX SIP Cail Technical
1 *Rae extended i Court Amendments, and Section 126 Rules,"” published February
Cronmilier Decisions on 22, 2002 at 67 FR 8385. The originai comment period was
NOX SIP o close on April 15, 2002, The new closing date will be April
_ Call, NOX 29, 2002. The EPA received a request to extend the
X579 Sk Call comment period due to the complexity of the issues
Technical surrounding the actions EPA is propesing to take. We find &
‘Amendments | appropriate to provide additional ime for interested and
and Section affected parties to submit cornments. All comments are
126 Rules due April 28, 2002.




REGULATORY ISSUES TRACKING SHEET

& April 2002
| Agency & .| Action Subject Federal Comments/Status
*NRECA = | Type | Register
Contact Citation
£PA Proposed 1 Interstate 67FRE205 in today's action, we are proposing to amend two related
- Rule Qzone final rules we issued under sections 110 and 126 of the
*Bill Transport: 212212002 Clean Air Act (CAA) related fo intersiate transport of
Wemhoff Response to nitrogen oxides (NOX), one of the main precursors to
Court ground-level ozone. We are responding fo the March 3,
Decisions on . 2000 decision of the United States Court of Appeals for
fhe inhe District of Columbia Circuit (D.C. Circuit) in which the
NOX 8iP Court largely uphald the NOX State Implementation Plan
X5824 Cali, NOX Call (NOX SIP Call}, but remanded four parrow issues to us
SiF Call for further rulemaking action; the related decision by the
Technical D.C. Circuit on June 8, 2001, congerning the rulemakings
Amendments providing technical amendments 1o the NOX SIP Cali, in
and Section which the Court, among ofher things, vacated and
126 Rules remanded an issue for further rulemaking; and the decision

by the D.C. Circuit on May 15, 2001, concerning ihe related,
saction 126 rulemaking, in which the Court, among other
things, vacaied and remanded an issue for further
rulemaking; and the related decision by the D.C. Circuit on
August 24, 2001, conceming the Section 126 Rule,

in which the Court remanded an issug. In the final NOX 3P
Call, we found that emissions of NOX from 22 States and
the District of Columbia (23 States) significantty contribute fo
downwing areas' nonattainment of the 1-hour ozone national
arnbient air quality standards (NAAQS). We established
statewide NOX emissions budgets for the affecied States. in
rulermakings providing technical amendments to the NOX
SIF Call budgets, we revised those budgets. Today's action
addresses the issues remanded by the Court in the two
gases involving challenges io poth the NOX SIP Call and the
ritemakings providing techhnical amendments for notice-and-
gomment rulemaking and proposes related amendments. In.
ioday's action, we are also responding to the D.C. Circuif's
decisions in a third case concerning a related rulemaking,
the Section 126 Ruie, in which the Court remanded an issue
and vacated an issue. This action addresses the vacated
issue. Comments are due April 15, 2002, A pubiic

| hearing, if requested, will be held in Washington, DC, on

Miarch 15, 2002, beginning at 2:00 am. The Federal
Register rulemakings and associated docurments are

iocated at hitpJ//www epa govitin/ro/.

(4]
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| EPA Nofice National 67FR7164 | T he National Advisory Committee for Acute Exposure

Advisory Guideline Levels for Hazardous Substances (NACIAEGL

*Bill Commitiee 2152002 Committee) is developing AEGLS on an ongoing basis to

Wemhoff for Acuie provide Federal, Siate, and local agencies with information
Exposure on short<term exposures 1o hazardous chemicals. This
Guideline riotice provides AEGL vaiuss and Executive Summaries for

X5604 Levels eight chemicals for public review and comment. Comimaents
{AEGLs) for are welcome on both the AEGL values in this notice and the
Harardous technical support documents placed in the public version of
Substances; the official docket for these ejght chemicals. Comments,
Proposed identified by dogket control number OPPTE-00330 are
AEGL Values

due March 18, 2002 Additional information can be found
at hitp:/iwww.epa.govi.
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EPA Final Rule | NESHAF: §7FRE791 On September 30, 1289, EPA promulgated standarts 1o
Interim 211312002 control emissions of hazardous air poliutants from

*Rae Standards for incinerators, cement Kilns and lightweight aggregate kiins

Cronmiller Hazardous that burn hazardous wastes. A number of parfies sought
Air Pollutants | judicial review of the rule. On July 24, 2001, the United
for States Court of Appeals for the District of Columbia Circuit -
Hazardous {the Court} granted the Sierra Ciub's petition for review and

5791 Waste vagcated the chaliengsd portions of the rule. in its decision,
Combustors the Court invited EPA or any of the parties that challenged
(interim the regulations to file 2 motion with the Court to request
Standards aither that the current standards remain in place, or that
Ruie) EPA be allowed time to develop interim standards, pending

further time in which EPA develops standards complying
with the Court's opinion. On October 18, 2001, EPA,
together with all other petitioners, jointty moved the Court o
stay the issuance of ifs mandate for four months to allow
EPA time io develop interim standards.-The motion
sontemplates that EPA will issue final standards by June 14,
2005. The joint motion also details other actions EPA

| intends {o fake. These actions include promuigating, by

February 14, 2002, & rule with amended interim emission
standards and several compliance and impiementation
arnendments to the rule, which EPA proposed on July 3,
2001. The Court has granted this mofion and stayed
issuance of its mandate until February 14, 2002. Today's
rule amends the September 1999 emission standards, with
certain provisions amended as set out in the pariies’ joint
motion. The rule also adopts the compliance and
implementation amendments described in that motion.
Although this Interim Standards Rule results in emnission
reductions that are less stringent than those of the
September 1989 ruie, we believe i achieves most of the
emission gains of that rule. Promuigation of the rule now,
before the Court issues its mandate, also avoids the severe
problems retating to developing the Maximum Achievable
Controi Technology (MACT) on a source-by-source basis
pursuant {o section 112{(}2) of the Clean Air Act, which
appiies if there are no national standards in place. We
believe that adopting this Interim Standards Rule now best
fulfills the statutory requirement o have national emission
standards in place by a specified time, while avoiding
unnecessary disruption and burden to regulated industry and
affected state and federal administrative agencies. This

i artihve E r
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FOC Notice of Establishmen | g7rr18560 i in this document, the Commission sesks comment on
Proposed t of Rujgs . 4/16/2002 whether io est‘a‘t,aélsh & consumear c;ompiamﬁ m_echan:sm to
Rule- Governing apply to all entities reguiated by the Commission. The
. making Procedures complaint mechanism will be patterned after our existing
TFE_iCGY To Be rules for informal comptaints filed against commen carriers
Steiner Foliowad pursuant to section 208 of the Act. Comments ara due May
When 16, 2002 and reply comments are due May 31, 2002,
Informal i i
X5RAT Complaints
Are Filed by
Consumers
Against
Entities
Regulated
by the
Caommission
FEMA interim Hazard 7ERBBA3 This rule addresses State mitigation planning, identifies new
Final , Mitigapon 2126/2002 Eoc_:gi mitigation piar}ning requirements, al.{ﬂmnzes -Hazard
Rule Pianning and Mitigation Grant Program (HMGP) funds for planning
‘ Hazard activities, and increases the amount of HMGP funds -
“Jonathan Mitigation available to States that develop 2 comprehensive, enhanced
Glazier Grant mitigation plan. This rule also requires that repairs or
Program construction funded by a disaster loan or grant must be
carried out in accordance with applicable standards and
X5798 says that FEMA may require safe land use and construction
practices as a condition of granteas receiving disaster
assistance under the Stafford Act. This rule was effective
February 26, 2002, Commeants will be accapted through
April 28,2002, ,
FERC Notice Electricity §7FR18803 | April 10, 2002. .
Market 411612002 Take notice that the Commission has distributed an
Design and oplions paper for resoiving rate and transition issues for
) Structure; standardized transmission service and wholesale electric
"Rich Natice of rmarket design. The purpose of this paper is to stimutate
Meyer Options public discussion that can guide the development of a
Paper proposed rulemaking on these issues. Parties filing
comments are reguasted to make recommendations on the
options that should be included in the proposed rulernaking
as well 25 to address the pros and cons of the various
X5811 options contained in the paper. The options paper is in the
record of this rulemaking docket. It will also be available on
the Commission's website at hitp/
a0 Iy r e | i par £ i .
electronicaliy,




REGULATORY ISSUES TRACKING SHEET

& April 2002
Agency & | Action Subject Federal Commenis/Status
*NRECA Type ' Register
Contact Citation
FERC Notice of | Accounting B87FR16071 | The Federal Energy Regulatory Commission (Commissgion)
informal and 4/4/2002 previously issued a Notice of informat Technical Cenference
“Rich technicai | Reporting.of -| o on March 8, 2002. Today's notice announces that the
Meyer conier- Asset - technical conference will be held on Tuesday, May 7, 2002,
ence, Retirement starting at. 9 AM., in the Commission's Meeting Room, 888
' agenda Obligations First Street, NE., Washington, DC. The Conference wili
: and : address the financial accounting, reporting and related
X581 comment ratemaking implications refated to asset retirement
request obligations associated with the retirement of tangible long-

lived assets. This notice provides the format for the
conference, the agenda and reguests for commenis and
provides further detaits regarding the technical conference.
All interested parfies are invited {o attend. Writien
comments agre due April 28, 2002, The sbove-captioned
proceeding. is posted on both the Commission's Issuance
Pasting System (CIPS) and the Records and Information
Management Systems (RIMS), and may be viewed and
printed remotely via the internet through the Commission's

Hotme Page (hitn:fwww ferc gov).
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FERC "Natice Interit To 87FR10640 | The Federal Energy Regulatory Commission (the
Modify the 3/41/2002 Commission), hereby gives notice that it intends to modily its
Commission Commission issuance Posting Systemn (CIPS), Records

K issuance information Management System (RIMS) and its Docket

*Richard Posting Sheet System on the web. The Commission intends to

Meyer Systemn, combine these three onfine systems into a2 single ontine
Records systemn cailled the Federal Energy Regulatory Records
information Information System (FERRIS). In response fo many
Management suggestions regarding the Commission's oniine systems,
Systern and the Commission plans fo replace its existing systems with

X5811 Docket Sheet newer, more robust technology. Ultimately, the new systemn
System will provide users with a single peint of access with better

search capability and additional functions. The Commission
intends the new sysiem to result in increased performance
and reliabifity for the Commission's staff and public users.
This notice announces the coming availabliity of the new
system. The Commission will make FERRIS avallable for
tesiing and cormnment before placing the sysiem into full
production. We encourage the public and the Commission's
staff to try the new system and comment on it through the
Content Master e-mall link, contentmaster@ferg gov. The
Commission is making every effort fo incorporate alt
functions currentiy in the existing systerns into FERRIS.
Appendix A provides a cross reference between the existing
functions in CIPS, RIMS and the Docket Sheets and the
carresponding function in FERRIS. Appendix B discusses
the few features that will not be programmed into FERRIS.
The Commission will make some modification o the file
forrats in which the documents wili be avaiiabie. Details
appear in Appendix B. A test version of FERRIS will be
made availabie to the pubjic fhrough the Commission's Web
site at www farc.gov in Mid March, The full production
version of FERRIS will be available in early April. Please
refer to the Commission's website for the announcement of
the exact dates the system will be availabie. To familiarize
the public with the features of the new system,
dernonstrations will be conducted in Room 3M-2A&B at the
Commission's headguarters on March 12, 2002, at 2:00 pm
and on March 18, 2002, at 2:00 pm. While it is not
mandatory, it is preferable to pre-register for the
demonstrations. Pre-registration will facilitate passing
through security. To pre-register, send an e-mail with your
name, company affiliation and the date of the dernonstration
you will attend to conterimaster@ferc.gov or fax to (202)
208-2320 or call the Public Reference Room at (202) 208-
1371, then press 0.
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+ FERC

*Richard
Meyer

X581

Notice

Electricity
Market
Design and
Struciure
Working
Paper
RMD1-12-
000

67FR11689
3/15/2002

Working Papsr on S{andardized Transmission Service and
Whotesate Electric Market Design, issued March 15, 2002
[pddf, 83K] is now up on the Federal Energy Regulatory
Commission web site at

The Federal Energy Regulatory Comnmission (Commission)
is planning to hold a technical conference at its Washingion,
DC, headguarters on March 25, 2002 o allow the public and
all interested participants an opportunity to ask questions
about the results of its RTO Cost Benefit Report. This
technical conference is in additionat to the regional
teleconferences announced in our March 1, 2002 notice.
The technical conference will be held from 10:00 am-2:00
pm EST in the Comrmission's Meeting Room. All previously
scheduled regional teleconferences for indusiry and the
public will siill be held on March 18 and 19, 2002, Like the
regional technical ieleconferences, the March 25t
technical conference is designed to assist pariicipants in
understanding the results of the RTO Cost Benefit Repart
and not to discuss the merits of the Commission's RTQO
policy. The Commission believes that this conference and
the regional teleconferences will assist the participants in
preparing smnwi&mm.mommemﬂue.m

IRE

*Steve
Piecara

»5802

Final and
fermpor-
ary
Reguta-
tions

Reguired

Distributions _

From
Retirament
Plans

B7FR18988
471712002

This documeni contains final and femporary reguiations
relating to required minimum distributions from gualified
ptans, individual retirement plans, deferred compensation
ptans under section 457, and section 403(b) annuity
coniracts, custodial accounts, and retirement income
accounts. These regulaiions will provide the public with
guidance necessary fo compty with the law and will affect
adminisirators of, participants in, and beneficiaries of
qualified plans; institutions that sponsor and individuals who
administer individual retirernent plans, individuals who use
individual retirement plans for retirement income, and
beneficiaries of individual refirement plans; and employees
for whom amounts are contributed to section 403(b) annuity
confracts, custodial accounts, or retirement income
accounts and beneficiaries of such contracts and accounts.
The text of the temporary reguiations also serves as the text
of the proposed regulations set forth in the notice of
proposed rulemaking on this subject in the Proposed Rules

section of the Federal Regisfer. Thase regulafions are
sffecfive January 1, 2003,
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IRS

*Steve
Piecars

X5802

NOPR by
Lross-
reference
o
femporary

Reguia-
fions

Required

- Distributions

From
Retfirement
Plans

57FR18834

41712002

in the Rules and Reguiations section of this issue of the
Federal Register, the RS is issuing temporary regulations
that provide guidance concerning required minimum

‘distributions for defined benefit plans and annuity contracts

providing bensfits under qualified plans, individual retirement
pians, and section 403(b) contracts. The regulations will
provide the public with guidance necessary to comply with
the law and will affect administrators of, participants in, and

beneficiaries of qualified plang; institutions that sponsor and

individuals who administer individuai retirerent plans,
individuals who use individual refirement plans for refirernent
income, and beneficiaries of individual retirement plans; and
employees for whom amounts are contributed to section
403(b} annulty contracts, custodial accounts, or retirement
income accounts and beneficiaries of such contracts and
accounis. The text of those temporary regulations also
serves as the text of these proposed regulations.

st o v r

OoMB

” *Jonathan

Glazier

X5798

Motice,

Comment
Reguest

Draft Report
to Congress
an the Cosis
and Benafits
of Federal
Reguiations

67FR15013
3/28/2002

OMB requests comments on the attached Draft Report to
Congress on the Costs and Benefits of Federal Reguiation,
The Draft Report is divided into four chapters. Chapter |
discusses regulatory policy during the Administration's first
year. It discusses OMB's role in coordinating regulatory
poiicy, its open and transparent approach to regulatory
ovearsight, and its function as overseer of information and
quality analysis. Chapter Il presents estimates of the costs
and benefits of Federal regulation and paperwork with an
emphasis on the major reguiations issued over the fast 30
months. Chapter Il discusses developments in reguiatory
policy governance that have recently taken place in the
infernationat arena and its relevance for the U.S. Chapter IV
asks for recommendations from the public for the reform of
Federal rules. Writfen comments are due May 28 2002,
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OMEB Notice; Audits of 87FR16138 | On Aprit 9, 20071 (66 FR 18517), the Office of Management .
Comment | States, Local | 4mon0 and Budget (OMB) issued a notice of availability of the 2001
Ty Request Govermnments Circular A-133 Compliance Suppiemeant. The notice also
Thompson , and Non- offered interested parties an opporiunity to comment on the
Profit 2001 Circular A-133 Compliance Suppiement. The 2002
Crganiza- Suppiement has been updated 1o add 8 additional
XEB5S tions; programs, updated for program changes, and makes
Circular A- technical corrections. A list of changes to the 2002
' 133 Supplement can be found at Appendix V of the supplermnent.
Compliance ‘Due to its length, the 2002 Supplement is not included
Suppiement in this ‘Notice. See Addresses for information about how 1o
obtain & copy. This Notice also offers interested parties an
opportunity io comment on the 2002 Supplement. The 2002
Supplement will apply to audits of fiscal years beginning
after June 30, 2001 and supersedes the 2001 Supplement.
All comments on the 2002 Supniement are due October
S1.,.2002, A copy is available under the Grants Management
heading from the OMB home page at waww.amb.gov.
OSHA Direct Safety g7FR18081 | The Occupational Safety and Health Administration (OSHA)
Final Standards for | 445002 issued a direct final rule amending consiruction indusiry
Rule; | Signs, standards to require that traffic control signs, signals,

, Signais, and barricades or devices protecting construction workers
onathan | Gomment | Baricades conform to Part Vi of either the 1988 Edition of the Federal
Clazier Request Highway Administration (FHWA) Manuat on Uniform

Traffic Contral Devices (MUTCD), with 1893 revisions
(Revision 3) or the Millennium Edition of the FHWAMUTCD
Y5708 (Millennium Edition), instead of the American National

Standards Insfitute {ANS!]} D8.1-1971, Manual on Uniform
Traffic Control Devices for Streets and Highways (1971
MUTCD). This action is consistent with OSHA's June 186,

] 1988 inferpretation letter staling that the agency would aliow

employers io comply with Revision 3 in beu of the 1971

MUTCD. See also the companton docurmnent published in

the Proposed Rules section of today's Federal Register.
je i il he iva Airery

" . . o & v

| by Jdune 14, 2002, If adverse comment is received, GBHA

will publish a timely withdrawal of the rule in the Federa/
Regisier. The incarperation by reference of ceriain
publications listed in the ruie is approved by the Director of
ihe Federal Register as of August 13, 2002. On-line copies
of the Millennium Edition are available for downloading from
DOT's web site: hitp:/muted fhwa. dot govikno-milennium.
On-line copies of the 1988 Edition of the Manual on Uniform
Trafiic Control Devices {(Revision 3, dated 8/83, with the
November 1894 Errata No. 1) are available for downicading

from O8HA's website;
i } v work ag.

1
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OSHA Proposed Safety 87FR18145 | The Occupational Safety and Health Administration (QSHA)
Rule: | Standards for | gmamoon is proposing to- amend construction industry standards fo
Com,ment Signs, require that raffic control signs, signals, barricades or
. Request Signals, and devices proteciing construction workers conform to Part Vi
Jonatnan Barricades of the 1988 Edition of the Federal Highway Administration
Glazier : {FHWA) Manual on Uniform Traffic Control Devices

{MUTCD), with 1283 revisions (Revision 3) or the Millennium
Edition of the FHWA MUTCD (Millennium Edition), instead
X5798 of the American National Standards institute (ANS!) D6.1-

‘ 1871, Manual on Uniform Traffic Control Devices for Streets
and Highways {1971 MUTCD). This action is consistent with
OSHA's June 16, 1898 interpratation letter stating that the
agency would allow employers to comply with Revision 3 in
lieu of the 1871 MUTCD, Because OSHA believes the
amendment is non-controversial, the Agency is issuing it as
a Direct Final Rule published in the Final Rules section of
today's Federal Register, If no significant adverse comment
is received on the Direct Final Rule, OSHA will confirm the
effective date of the Final Rule. If significant adverge
comment is received, OSHA will withdraw the Direct Final
Rule and proceed with ruiemaking on this proposal. &

hsequent Faderal Regisfer d Lt
mmmmmw - _
Copies of the MUTCD: The 1888 Edition of the Manual on
Uniform Traffic Control Devices (Revision 3, dated 8/83, with
the November 1994 Errata No. 1 is available for
downloading from OSHA's website:
hitp:/fww oshia gov./docihiohway_workzonss. In addition,
Revision 3 is available for viewing and copying at each
QOSHA Area Office. The Millennium Edition is availabie for
“dowrttoading from DOT's websita:
htin://muted thwa dot. govikno-miliennium. The Federal
Highway NW., Suite 300 West, Washingion, DC 20005-
3438; FAX: (202) 289-7722; wyw ffe.org; and (3) American
Association Adminisiration parinered with three
organizations to print copies of the Miltennium Edition
Manua! of Uniform Traffic Conirol Devices for sate. The
organizations are: {1) American Traffic Safety Services
Association, 15 Riverside Parkway, Suite '
100,Fredericksburg, VA 22406-1022, Telephone: 1-800-
231-3475; FAX: (540) 368-1722; www atssa.corm; (2}
Institute of Transportation Engineers, 1099 14th Sirest, of
State Highway and Transportation Officials;
www. aashio.org; Telephonsa: 1-800-231-3475; FAX: 1-800-
525-5562.
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RUS Einal Rule Pre-Loan g7FR18985 | This final rule revises the manner in which the Rural Utilities
: Poiicies and | z5/9002 Service (RUS) notifies Borrowers of the scheduie of interest
*Steve Procedures rates for municipal rate loans, RUS will post the quarterly
Piecara for insured interast rates for municipat rate loans on the RUS website at
Electric the beginning of each calendar quarier to aflow for a guicker
Loans notification of the municipal interest rates to RUS Borrowers. |
Y5802 WRUS murnicipal [oan
interest rates can be found on the RUS Web site,
RUS Propesed Useful Life of | g7ER17018 | The Rural Utilities Service {RUS) proposes to efiminate the
Facility 4/9/2002 requirement fo use depreciation rates as found in Bulletin
Rule Determina- 183-1, for determining the useful life of a facility. if the
fion proposed useful life of a faciiity is deemed inappropriate by
*$teve RUS, other means to establish an appropriate term for the
Piecara loan will apply. Current reliance on the fixed range of
depraciation rates found in Bulietin 183-1, to be used across
the country, has been determined to not be as appropriate
5802 as looking at proposals on a case-by-case basis. This

proposed rule is made as part of the RUS efforts to
continuatly look for ways to streamiine lending requirements
ang make reguiations useful and direct. Commenis ares due
Ma;t e 2002

»  Most NRECA comments are available on the web site www.nreca.org under Legal/Regulatory.
> Lpdated: April 22, 2002 -
» Questions about itemns appearing on this Tracking Sheet? Contact the NRECA staff person identified in the table.
Dial 703-807-then the 4-digit telephone extension listed by the contact name, or e-mail to:

(first name).fiast name)@nreta.arg.
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. BiG RIVEF!S
March 29, 2002 ELECTRIC CDRPQF%ATION
TO: Statewide Managers ' T ' s
G&T Managers ”%@ﬁ o L/ 7

NRECA Board of Directors

FROM: Glenn English, Chief Executive Ofﬁcerv\"-‘——&

A few things I wanted to share with you...

Overview...

Congress reconvenes the wesk of April 8 and congressional leaders are assessing their
options on how to proceed with a full legislative agenda during the remaining 20 wesks of
the session. The House is scheduled to begin hearings on the Administration’s $27 billion
suppiemental spending request for defense, recovery and security as the Senate considers a
one-year cap on the FY03 budget. Pension law changes as a response to the Enron collapse -
in which thousands of employees lost their life savings, are advancing to the floor in both
chambers. :

The Senate will resume consideration on some of the thorniest issues remaining in S. 517, the
energy policy bill comprising an electricity title that NRECA Government Relations staff —
with well timed assistance from electric co-op leaders ~ has been able to negotiate and recraft
by striking the most onerous language. According to Majority Leader Tom Daschle (D-SD),
the Senate will proceed imrnediately to the Arctic National Wildlife Refuge (ANWR
amendment and then other pending issues. Included among the remaining provisions
NRECA has been actively working on, are: opposition to a Landrein/Kyl amendment
mandating participant funding for transmission, support for a Feinstein amendment
establishing federal oversight of trading in energy derivatives, and approval for the co-op tax
fix language. On a visit this Tuesday to East River Electric Power in South Dakota, Sen.
Daschle said that if the Senate could not make brisk progress through the amendments by
next Friday, so they could move on to other things, he wounld pull the bill ﬁom the floor.

This squares with what NRECA staff also heard informally.

Those of you who were in Dallas are aware there was much discussion on energy derivaiives
and subsequent approval of a new resolution calling for transparency in electricity markets,
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Sen. Diamne Feinstein’s (D-CA) amendment for federal oversight in energy derivatives has
been increasingly refined, particularly over the past two weeks, in ways that will make
electricity and energy trading less secretive. Because these trades are not now regulated, it

" has been nearly impossible for the regulators to trace precisely why energy prices had so
spiraled out of control in California a year age. The Feinstein amendment has undergone at
least four substantive revisions, each time becoming more narrowly focused on the specific

~ problems infrinsic to the completely private electronic trading platform. You shouid also be
aware that the owners of these trading platforms have organized fierce opposition to seek
defeat of the Feinstein amendment. NRECA Government Relations staff are on Capitol Hill
and keeping close watch on these and other activites. We will keep you apprised. ‘

FCC 1o Issue NRP on Nexiel Proposal To Move Co-ops from 800 MEz Spectrum

The Federal Communications Commission (FCC) will issue a Notice of Proposed -
Rulemaking {NPR) on a proposal by Nextel Communications to reallocate the 800 MHz
band to reduce signal interference in the band, which includes public safety entities ke
police and fire units. The NPRM will also consider an alternative proposal from the National
Association of Manufacturers (NAM). The FCC will seek comments on alternatives,
including those that do require spectrum reallocation, such as minimum technology standards
for receivers and out-of-band emissions limits. NRECA will participate in the FCC's
rulemaking proceeding. Initial comments are due 30 days after the NPRM is published in the
Federal Register. Nextel’s proposal would move public safety nsers within the 800 MHz
band, while other incumbents, including eleciric cooperatives, relocate. The problem 1s there
may not be enough spectrum in the 700 MHz or 900 MHz bands, now or in the future, to
relocate everyone. Communications equipment for 800 MHz may not work in the other
bands, requiring costly equipment replacement. Nextel’s propesal would Hmit incumbent
licensees that remain in the 800 MHz band to operate only on a “secondary, non-
interference” basis to public safety. The second proposal, from NAM and MRFAC (a NAM
subsidiary and frequency coordinator), is a “re-banding” approach that requires public safety
users to retune to the lower channels 1-200 and other users, including electric co-ops, to
retune to channels 201-400. NAM/MRFAC and Nextel both propose that cellular systems
retune to the upper channels. NRECA members who hold 800 MHz licenses are encouraged
to provide imformation about the potential cost and impact these two proposals will have on
their systems, along with any suggestions for alternatives. Contact Tracey Steiner, NRECA
Corporate Counsel, at 703.907.5847 or tracey.steiner@nreca.org.

NRECA Files in Support of NERC Role in Reliability Standards Development

NRECA has submitted a joint filing with the American Public Power Association (APPA)
and Transmission Access Policy Study Group (TAPS) to the Federal Energy Regulatory
Commission (FERC) in response to its request that the industry develop a singie commercial
business practice and communication protocol standards organization for the wholesale
electric industry. (See attachments.) At this time, it is presumed that the North American
Energy Standards Board (NAESB — the former Gas Industry Standards Board) would
become that organization. FERC also requested that such an organization should coordinate
its standards developrnent process with other wholesale electric standards development
organizations, such as the North American Electric Reliability Council (NERC) and its
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process for developing reliability standards for the wholesale electric mdustry. NRECA's
filing focuses on preserving NERC’s role in developing reliability standards and preserving
or improving the current leve! of reliability and suggests several issues to be addressed in the
process of setting standards. The feedback received from a number of G&T Managers and
Transmission Task Force members were critical to the development of these commients. We
authorized NERC to list NRECA as a supporter of their filing to FERC. NERC’s filing
outlines its responsibilities in continuing as the organization that develops reliability

- standards. ‘

Legislative Conference 2002 Will Focus on Key Issues

A host of legislative initiatives affecting electric cooperatives will continue to be front burner
issues May 5-8, during the annual NRECA Legislative Conference. Mark your calendars:
identical general briefings presented twice, on Monday, May 6, from 3 p.m. to 5 p.m., and
again on Tuesday, May 7, from 9 aim. to 11 a.m. The second of these sessions usually is
sparsely attended, so you may wish to encourage your conference participants fo take
advantage of the extra space and seating available. Three pre-conference seminars are being
offered this year, and will be presented concurrently on Monday, May 6, from 9 a.m. to 11
am. These consist of an environmenta) issues briefing, an update on the proposed EchoStar-
DirecTV merger, and legislative issues on finance and risk assessment. On Sunday, May 5,
from 9 2.m. to noom, the Grassroots Advocacy team will lead the interactive and popular
grassroots skills building module, “Congressional Insight.”

Energy Department Seeking Projects for Clear Coal Initiative

The Department of Energy (DOE) is secking Clean Coal Initiative proposals, with $330
miliion in matching funds available for industry proposals. DOE is seeking projects that
demonstrate or accelerate commercial deployment of techriology advancements in efficiency,
environmental and economic improvement compared to current alternatives. DOE expects
proposals for innovative concepts to reduce mercury, nitrogen oxide, sulfur dioxide and small
particulate matter from power plants, improve power plant control systems, and improve
plant efficiency and reliability. The deadline for proposals is August 1, 2002, with projects
selected in December. Contact John Holt at 703.907.5805.

Members Get Their Message to Lawmakers During Annual Meetiﬁg

Thanks to statewide managers for the tremendous effort in getting members to use the
Congressional Action Center during NRECA’s annual meeting in Dalias. Qur members sent
messages at a critical time, with more than 2,000 e-mails to Congress. E-mail messages and
letters went to 72 U.S. Senators during debate on energy-policy and electricity provisions.
Another 480 e-mails went to 135 House members on electricity legislation (H.R. 3406).
More than 1,200 messages were sent in opposition to the EchoStar-DirecTV merger.

Other enclosures: (1) Regulatory Issues Tracking Sheet.

(*} Enclosures and anachmernts always accompany all hardcopy versions of "A Few Things ...". Electronic deliveries may not contain
attachiments for technicel reasons. NOTE: This document, and any qrtachments, may contain privileged and confidential informarion
intended for limited distriburion. This information is reverved for the use of persons specifically addressed o the iitle pave.






REGULATDRY ISSUES TRACKING SHEET
| &« March 2002

Agency & | Action Subject Federal Comments/Status

*NRECA Type Register ‘

Contact Citation

coe/Epa | Final issuance of | g7ER2019 The Corps of Engineers is reissuing af the existing
Rute Natfionwide Nationwide Permits (NWPs), General Conditions, and

*Jirn Stine Permits 1/15/2002 definitions with some modifications, and one new General

X5739 . Condition. These final NWPs will be effective on March 18,
Final issuance of | s7emaggn | 2002. Al NWPs except NWPs 7, 12, 14, 27, 31, 40, 41, 42,
Notice; Nationwide - 43, and 44 expire on February 11, 2002. Existing N\WPs 7,
correst- | parmits; 0113/2002 12, 14, 27, 31, 40, 41, 42, 43, and 44 expire on March 18,
ion. Notice; 2002. In order fo reduce the confusion regarding the

‘Correciion 57ER2020 expiration of the NWPs and the administrqtive burden of
1115/2002 reissuing NWPs at different times, we are issuing all NWPs

on the same date so that they expire on the same date.
Thus, all issued, reissued and modified NWPs, and
General Conditions contained within this notice will become
effective on March 18, 2002 and expire on March 18, 2007.
Prior to 1996, they covered activities up to 10 acres, after
1996 the size limit was reduced fo three acres. Now, the
new parrmits apply only to activities that affect one-half acre
or less. . 2) The Corps included a bit more flexibility in how

the “no net loss” goal is handled. This criterion no longer

has to be met on each individual project, however each
district office will be expected to insure that for alf the
projects in thelr region, the TOTAL number of wetland acres
added will equal or exceed the TOTAL number of acres lost
to development, The new permits also make minor changes
to the way intermitient and "ephemeral” streams are handied
and they contain new provisions that apply to mountain top
mining. The final ruie was published in the January 15
Federal Register. All NWPs and general conditions
became effective on March 18, 2002. All NWPs have an
expiration date of March 18, 2007 For further information
go to the LS, Army Corps of Engineers Regutatory Home
Page at.

hitpfwww.usace.army. milinst/functions/ew/cecwolreg/.

This document coniains corrections 1o the final notice of
issuance of Nafionwide Permits (INWPs) which was
published in the Federal Regisfer on January 15, 2002 (67 .
FR 2020-2085).
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Agency & | Action Subject Federal - Comments/Status
*NRECA Type Register
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EPA Proposed | interstate 57ERE305 In today's action, we are proposing to amend two related
Rule Ozone final ruies we issued under sections 110 and 125 of the
*Bill Transport: 212212002 Clean Alr Act (CAA) related to intersiate transport of
Wemhoff Response {0 nitrogen oxides {(NOX), one of the main precursors to
Court ground-ievel orona, We are responding to the March 3,
Decisions on | 2000 decision of the United States Coutt of Appeals for
the the District of Columbia Circuit (D.C. Circuit) in which the
NOX SIP Court largely uphetd the NOX State Impiementation Pian
Y5824 Call, NOX Call (NOX SIP Call), but remanded four narrow issues to us
SiP Call for further rulemaking action; the related decision by the
Technical D.C. Circuit on June 8, 2001, concerning the rulemakings
Amendments providing technical amendments to the NOX SIP Call, in
and Section which the Court, among other things, vacated and
remanded an issue for further rulemaking; and the decision

128 Rules

by the D.C. Circuit on May 15, 2001, concerning the related,
section 126 rulemaking, in which the Court, among other
things, vacated and remanded an issue for further
ruiemaking; and the related decision by the D.C. Circuit on
August 24, 2001, concerning the Section 126 Rule,

in which the Court remanded an issue. In the final NOX SIP
Call, we found that emissions of NOX from 22 States and
the District of Columbia (23 Staies) significantly contribute fo
downwind areas' nonatiainment of the 1-hour ozone national
ambient air guality standards {NAAQS). We gstablished

| statewide NOX emissions budgets for the affecied States. In

rulemakings providing technical amendments to the NOX
SiP Call budgets, we ravised those budgets. Today's action
addresses the issues remanded by the Court in the two
cases involving challenges to both the NOX 3IP Call and the |
ruiemakings providing technical amendments Jor notice-and-

| comment rulemaking and proposes related amendments. in
“today's action, we are also responding fo the D.C. Circuit's
-decisions in a'third case concerning a releted rulemaking,

the Section 126 Rule, in which the Court remanded an issue
and vacaied an issue. This aclion addresses the vacated
issue. Comments are due April 15, 2002, A pubiic
hearing, if requested, will be held in Washington, DC, on
NMarch 15, 2002, beginning at :00 am. The Federal
Register rulemakings and associated docurnents are

iocated at hifp:/iwww epa govitnidn/.
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EPA, Nofice National g7ER7164 | | ne Nafional Advisory Committes for Acuie Exposure
Advisory Guideiine Levels for Hazardous Substances (NAG/AEGL
*Bil Commities 21152002 Committee) is developing AEGLs on an ongoing basis to
Wernhoff for Acute provide Federal, State, and local agentcias with information
Exposurse on shori-ierm exposures to hazardous chemicals, This
Guideline notice provides AEGL values and Executive Summaries for
Y5824 Levels eight chemicals for pubiic review and comment. Comments
¥ {(AEGLs) for are welcome on both the AEGL values in this nofice and the |
Hazardous technical support documents placed in the public version of
Substances; the official docket for these eight chemiczis. Commenis,
Proposed idenfified by docket conirol number OPPTS.00330, are
AEGL Values giue March 18,2002 Additional information can be found

| at hifp:hww.apa.govl,
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EPA Notice: ~ | Recent g7ER1205 | This document announces the availabllity of applicability
Availability | Posting fo determinations, alternative monitoring decisions, and
4 *Rae and the 1102002 regulatory interpretations that EPA has made under the New
Cronmiller | Correction | Applicability Source Performance Standards.(NSPS)40 CFR part 60),
to Determina- and the Nationa! Emission Standards for Hazardous Alr
X5791 November | tion index Poliutants (NESHAP)(40 CER parts 61 and 63). This
15, 2001 {ADD document also corrects and clarifies the Notice of Availability
Notice of | Database pubiished in the Federal Register on November 15, 2001 (66 |
Availability | Sysiem of FR 57453). The General Provisions fo the NSPS in 40 CFR
Agency part 60 and the NESHAP in 40 CFR part 61 provide that a
Appiicability source owner or operator may reguest a determination of
Detarmina- whether certain intended actions constitute the
fions, commencemernt of construction, reconstruction, or
Alternative modification. EPA's written responses to these inquiries are
Monitoring broadly termed applicability determinations. See 40 CFR
Decisions, 60.5 and 61.06. The NSPS and NESHAP also aliow sources
and to seek permission o use maonitoring or recordkeeping
Regulatory which is different from the promuigated requirements. See
interpraia- 40 CFR 80.13(i), 61.14(g), 63.8(b)(1), 63.8(f}, and 63.10(f).
fions EPA's written responses to these inguiries are broadly
Pertaining fo termed alternative monitoring decisions. Further, EPA
Standards of responds to written inquirles about the broad range of NSPS
Performance and NESHAP regutatory requirements as they pertain to a
for New whole source category. These inquiries may pertain, for
Stationary example, fo the fype of sources to which the regulation
Sources and applies, or to the testing, manitoring, recordkeeping or
NESHAP reporiing requirements contained in the regulation. EPAs

writien responses te these inguiries are broadly termed
regulatory interpretations. Today's notice comprises a
summary of 42 such docurnents added to the ADI on
October 18, 2001. The subject, author, recipient, and date
(header) of each letier and memorandum is listed in this
notice, as well as a brief abstract of the ietter or
memorandum. Compiste copies of these documents may

be obtained from the ADI at http.//es.ena.gov/
oecalepidd/adiniml.
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EPA Final Ruje | NESHAP: 87FRE791 On September 30, 1999, EPA promulgated standards to
interim 211312002 sonirol emissions of hazardous gir poliutants from

*Ras Standards for incinerators, cement kilns and lightweight aggregate kilns

Cronmilier Hazardous that burn hazardous wastes. A number of parties sought

‘ Air Pollutants judicial review of the rule. On July 24, 2001, the United
for States Court of Appeals for the District of Columbia Circuit

Y5791 Hazardous (the Court) granted the Sierra Club's petifion for raview and
Waste - vacated the challenged portions of the rule. in its decision,
Combusiors the Court invited EPA or any of ihe parties that challenged
{interim . the regulations o fiie 8 motion with the Court {o reguest
Siandards either that the current standards remain in place, or that
Ruie} EPA be allowed time to develop interim standards, pending

further time in which EPA develops standards complying
with the Court's opinion. On October 18, 2001, EPA,
together with all other petitioners, jointly moved the Court fo
stay the issuance of iis mandate for four months to allow
EPA time to develop interim standards. The motion
contempiates that EPA will issue final standards by June 14,
2005. The joint motion also details other actions EPA
intends to take. These actions inciude promulgating, by
February 14, 2002, a rule with amended interim emission
standards and several compliance and implementation
amendments to the rule which EPA proposed on July 3,
2001. The Court has granted this motion and stayed
issuance of its mandate until February 14, 2002, Today's
rule amends the September 1989 emission standards, with
certain provisions amendad as set out in the parties' joint
miation. The rule also adopis the compliance and
irnplementation amendmenis described in that motion.
Although this Interim Standards Rute resutts in emission
reductions that are less stringent than those of the
September 1888 rule, we belleve it achieves most of the
ermnission gains of that rule. Promulgation of the rule now,
before the Court issues its mandate, also avoids the severe
problems relating fo devetoping the Maximum Achisvable
Control Technology (MACT) on a source-by-source basis
pursuant to section 112(1)(2) of the Clean Air Act, which
applies if there are no national standards in place. We
believe that adopting this Interim Standards Rule now best
fulfills the statutory requirement to have national emission
standards in place by a specified time, while avoiding
unnecessary disruption and burden to regulated industry and
affected staie and federal administrative agencies. This

. i
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EEMA interim | Hazard §7ERB843 This rule addresses State mitigation planning, identifies new
Final Mitigation 212612002 local mitigation planning requirements, authorizes Hazard
Rule Planning and Mitigation Grant Program (HMGP) funds for planning
Hazard activities, and increases the amount of HMGP funds
“Jonathan Mitigation available to States that develop a comprehensive, enhanced
Glazier Grant mitigation plan. This rule also requires that repairs or
Program consfruction funded by a disaster loan or grant must be
. carried out in accordance with applicable standards and
X5708 says that FEMA may require safe land use and construction

practices as a condifion of grantees receiving disaster
assisfance under the Stafford Acl. This ruie was effective
Eebruary 28, 2002, Comments will be accepted through
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FERC Notice intent To 87¢R10040 | The Federal Energy Regulatory Commission (the

. Modify the 3/11/2002 Commission), hereby gives notice that it intends fo modify its
Commission ‘ Commission lasuance Posting System {CIPS), Records
‘ lssuance information Management System (RIMS} and its Docket

“Richard Posting Sheet System on the web. The Commission intends to

Meyer System, combine these three online systems info a single online
Records sysiem calied the Federal Energy Reguiatory Records
information information System (FERRIS). in response to many
Management suggestions regarding the Commission's oniine systems,
Sysiem and the Commission plans to replace its existing systems with
Dacket Sheet riewer, more robust fechnology. Ultimately, the new system
System will provide users with a single point of accass with better

search capablility and additional functions. The Commission
intends the new system fo result in increased performance
and reliabitity for the Commission's staff and public users,
This notice announces the coming availability of the new
system. The Commission wili make FERRIS available for
testing and comment before placing the system into fuli
production. We encourage the public and the Commission's -
staff to Iry the new system and comment on it through the
Content Master e-mail link, contenimaster@fercgav. The
Commission is making every aeffort fo incorporate all
furctions currently in the existing systems into FERRIS.
Appendix A provides a cross referance between the existing
functions in CIPS, RIMS and the Docket Sheets and the
corresponding function in FERRIS. Appendix B discusses
the few features that will not be programmed into FERRIS.
The Commission will make some medification to the file
formats in which the documents wilt be available. Detaiis
appear in Appendix B. A test version of FERRIS will be

made available to the public through the Commission’s Web 1
site at www ferc.gov in Mid March, The full preduction

“version of FERRIS will be available i early April. Please

refer to the Commission's website for the announcement of
the exact dates the system will be available. To familiarize

the public with the features of the new system,

demonstrations will be conductad in Room 3M-248B at the
Commission's headquarters on March 12, 2002, at 2:00 pm
and on March 18, 2002, at 2:00 pm. While it is not
mandatory, it is preferabie o pre-register for the
demonstrations. Pre-registration will faciliiate passing
through security. To pre-register, send an e-mail with your
name, company affiliation and the date of the demonstration
you will attend to contentmaster@ferc aov or fax to (202)
2082320 or call the Public Reference Room at (202) 208-
1371, then press 0.
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FERC Notice Eleciricity B87FR11688 | VWorking Paper on Siandardized Transmission Service and
Market | 315/m000 Wholesale Elactric Market Design, issued March 15, 2002
Design and ‘ [odf, 83K] is now up on the Federal Energy Regulatory
Structure Commission web site at
ichard Working htto:/fwwa ferc. goviElectric/RTQIMrk Sircte
Meyer Paper scomments/discussion_paper.him
RMO1-12- The Federal Energy Regulatory Commission (Commission)
000 is planning to hold a technical conference at its Washington,
Y5841 DC, headquarters on March 25, 2002 to allow the public and

all interesied participants an opporiunity o ask questions
about the results of its RTO Cost Benefit Report. This
technical conference is in additional io the regional
teleconferencas announced in our March 4, 2002 notice.
The technical conference will be held from 10:00 am-2:00
pm EST in the Commission's Meeting Room. Al previously
scheduled regional teleconferences for indusiry and the
public wilt still be held on March 18 and 18, 2002. Like the
regiong! fechnical teleconferences, the March 25th
fechnical conference is designed to assist parficipants in
understanding the results of the RTC Cost Benefit Report
and not fo discuss the merits of the Commission's RTO
policy. The Comynission betieves that this conference and
the regional teleconferences will assist the participants in
preparing comments on fhe report, which are due April
82,2002 Renly comments are sfill dise April 23, 2002,
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FERC Proposed Accounting 6TFR1025 The Federal Energy Reguiatory Commission proposes £0
Rule and 1/8/2002 revise its reguiations to update the accounting and reporting
: ‘Reporting of ) requirements under its Uniform Systems of Accounts for
‘ Financial jurisdictional public utilities, natural gas companies and oil
“Steve instruments, pipelines. The Commission proposes to establish uniform
Piecara Comprehen- - accounting requirements and related accounts for the
sive recognition of changes in the fair value of certain security
Income, invesiments, items of other comprenensive income,
X5802 Derivatives derivative instruments, and hedging activities. The
and Hedging Commission proposes to add new balance shest accounts
Activilies to the Uniform Systems of Accounts o record items of other

comprehensive income and derivative instruments. The
Commission also proposes to add new general instructions
and revise certain account instructions to incorporate the
above changes in the existing Uniform Systems of
Accounts. Additionally, the Commission praposes to revise
the following Annual Reports; FERC Form No, 1, Annual ‘
Report of Major Public Utilities, Licensees and Others (Form
1), FERC Form No. 1-F, Annual Report of Nonmajor Public
Utilities and Licensees (Form 1-F}; FERC Form No. 2,
Annual Report of Major Natural Gas Companies (Form 2);
FERC Form No. 2-A, Annual Report of Nonmajor Natural
Gas Companies (Form 2-A); and Form No. €, Annual Report
of Qil Pipeline Companies {Form 8} fo include the new
accounts and new schedules proposed by this rulemaking.
An important objective of the proposed rule is to provide
sound and uniform accouniing and financial reporting for the
above fypes of iransactions and events. The new
instructions and ascounts for recording the above
transactions and events will resuli in improved, congistent
and complete accounting and reporting. The addition of new
accounts and new reporting scheduls is intended to address
and rasolve the problems of lack of visibllity, completeness
and consistency of accounting and reperting changes in the
fair value of certain financial instruments, items of other
comprehensive income, derivative instruments and hedgmg
activiiles, in the above mentioned FERC Forms.
Comments on the proposed rulemaking were due on
Marci 11, 2002,
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RUS ‘Notice Accounting 87FR2855 | in accordance with the Paperwork Reduction Act of 1085
and Require- 112219002 {44 U.5.C. chapter 35, as amended), the Rural Utiiities

*Steve request ments for Service (RUS) invites comments on this information
Piecara | for Electric and collection for which RUS intends to request approval from

‘ comments | Telecom- the Office of Management and Budget (OMB). This notfice
X5802 munications identifies an information collection that RUS is submitting to

Borrowers QOMB as & revision {o an exisfing coliection. Commenis are

invited on: (a) Whether the proposed colleciion of
information is necessary for the proper performance of the
functions of the Agenay, including whether the information
will have praclical ulitity;, (b) the acturacy of the Agency's

| estimate of the burden of the proposed collection of

information including the vatidily of the methodology and
assumptions used; () ways to enhance the quaiity, ufility

and ciarity of the information to be collected; and (d) ways to

minimize the burden of the collection of information on thoze
who are to respond, including through the use of appropriate
automated, electronic, mechanical, or other technological
colisction techniques or other forms of information

technology. Title: Accounting Requirements for Electric and

Telecommunications Borrowers. OMB Control Number:

‘0572-0003. Type of Reguest. Revision of & currently

approved collection, Abstract; RUS is proposing to revise
record retention requirements for its Electric and
Telecommunications. borrowers more in line with standard
industry praciices. Three areas that we consider to be
industry practice but wiff be specifically addressed are:
Establishment and maintenance of an index of accounts,
Retention of loan fund records until they are audited by
RUS, generally three years or less. Refention of plant
records for 25 years or the life of the plant plus ten vears,
this being necessary to support depreciation and

| amortization schedules. Commeants were due March 25, |

20062,
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RUS Direct Distance S67FR3039 The Rural Utilities Service (RUS) is amending its reguiations
‘ Einal Ruie | Le@ming and | 4mamn02 for the Distance Leamning and Telemedicine (DLT) Loan and
“Tracey Telemedicine Grant Program. This direct final rule addresses the
Steiner | And Loan and B7FR3128 aimendments affecting the grant program. Thase
- Grant 1/23/2002 amendments will clarify eligiblity; change the grant minimum
X5847 Proposed | program : rmatching contribution; clarify that only ioan funds will be
Rule used to finance transmission faciiities; modify financial
information requirements; adjust the leveraging of resources
scoring criferion; revise financial information to be
submitted; and make other minor changes and corrections.
This rule witl become effective March 11, 2002, unless
written adverse comments or a written notice of intent fo
submit adverse comments are received on of before
February 22, 2002. If such comments or notice e received,
& timely document will be published in the Federal Register
withdrawing the rule. Comments received will be considered
under the proposed rule pubiished in this edition of the
Federal Register in the proposed rule section. A second
public comment period wili not be held. Comments are due
Eebruan.22, 2002,
RUS Proposed Distance B87FR3128 The Rural Utilities Service (RUS) is amending its reguiations
‘ Rule Learning and | 1/23/2002 for the Distance Learning and Telemedicine {DLT) Loan and
*Trace Telemedicine Grant Program. This proposed rule addresses the
Steiner Loan and amendments affecting the grant program. These
Grant amendments will clarify eligibility; change the grant minimum
Program matching coniribution; clarify that only loan funds will be
%5847 used fo finance fransmission facilities, modify financial

information requirements; adjust the leveraging scoring
criterion; clarify financial information to be submitted; and
rmiake other minor changes and corrections. in the final rule
section of this Federal Register, RUS is publishing this
action as a direct final rule without prior proposal because
RUS views this as a non-confroversial action and anticipates
no adverse comments. i no adverse comments are
received in response to the direct final rule, no further action
will be taken on this proposed rule and the action will
become effective at the time specified in the direct final rule.
if RUS receives adverse comments, a fimely document wil
be published withdrawing the direct final rule and all public
comments received will be addressed in 2 subsequent final
rule based on this action. Comments are due at RUS by
Eebruary 22,2002, .
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RUS Direct Traasury 66FRE6203 | The Rural Utilities Service (RUS) hereby gives notice that no

Final Ruie Rate Direct 12/26/2001 adverse commenis were recelved regarding the direct final
*Steve Loan - 1 rule establishing rules and reguiations to administer the
1 Piecara Program, B7ERB360 Treasury Rate Direct Loan Program, and confirms the

Notice of 2/12/2002 effective date of the direct final rule. The direct final rule

X5802 confirmation , published in the Federal Register on December 26, 2001
of direct final (66 FR 66293) was effective February 11, 2002,
rule in fiscal year 2001, Congress provided funding to establish a

Treasury rate direct loan program to address the backlog of
qualified loan applications for insured municipal rate electric
ioans from RUS. RUS administered the Treasury rate oan
program in a manner substaniialiy the same as it
administered the municipal rate program under a Notice of
Funding Avaiiability (NOFA) published in the Federal
Register at 85 FR 80830 on December 22, 2000, Title Il of
the Agriculture, Rural Development, Food and Drug
Adrministration, and Related Agencies Appropriations Act,
2002 authorizes a direct Treasury rate electric ioan program
of $750 million for FY 2002. RUS is amending its reguiations
1o establish rules and regulations to administer the Treasury
rate direct loan program. This rule was effecfive February
11,2002 uniess writien adverse commenis or written nofice
of intent to submit adverse comments are received before
January 25, 2002.

2
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RUS Notice of | Broadband §7FR3140 | This s to nofify interested parties that, during the current
funds Pilot Loan 1/23/2002 fiscal year (FY) 2002, $80 million is available for ioans in the

“Tracey availability | Program Broadband Pilot Loan Program administered by the Rural

Sieiner Utilities Service (RUS). This is a continuation of the

w5647 Broadband Pilot Loan Program initiated by RUS during FY

2001 to finance the construction of facilities and systems
providing broadband {ransmission service fo rural
consumers, The program proviges financing for facilities

senving rural cormmunities of up to 20,000 inhabitants so that
-rural consumers in those areas may enjoy the same quality

and range of telecommunications services as are availeble
in urban and suburban communities. This notice describes
the eligibility and application requirements and the criteria
RUS will consider in evaluating applications for broadband
loans. RUS currently has appiications for broadband loans,
submitted in response to the FY 2001 Broadband Pilot Loan
Program, in excess of $350 million. Before accepting new
appiications, RUS will act on those compieted
appiications currently pending. RUS currently has
completed applications in the aggregate amount of $150
miliion. RUS anticipates that the FY 2002 iending authority
will be fully committed after it has acted on those completed
applications. However, should FY 2002 loan authority
remain available thereafter, RUS shall publish a nofice
advising interested pariies that i i5 accepting additional
appiications. New applications will be accepted only if,
afier processing all pending completed applications,
RUS publishes an additional notice announcing that
ipan funds remain availabie,

> Most NRECA comments are available on the web site www.nreca.org under Legal/Regulatory.
> Updated: March 22, 2002
»> Questions about items appearing on this Tracking Sheet? Contact the NRECA staff person identified in the table.
Dial 703-807-then the 4-digit telephone extension listed by the contact name, or e-mail to:

(first name).(last name)@nreca.org.
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| UNITED STATES OF AMERICA
‘‘‘‘‘ \ | BEFORE THE
| FEDERAL ENERGY REGULATORY COMMISSION

Electricity Market Design and Structure | Docket No. RM01-12-000

JOINT FILING OF THE AMERICAN PUBLIC
POWER ASSOCIATION, NATIONAL RURAL
ELECTRIC COOPERATIVE ASSOCIATION, AND
THE TRANSMISSION ACCESS POLICY STUDY
GROUP REGARDING BUSINESS STANDARDS

: DEVELOPMENT PROCESS

The Amencan fubﬁc Power Association (“APPA”), the National Rural Electric
Cboperative Association (“NRECA™), and the Transmission Access Policy Smdy Group
(“TAPS™) jointly feSpénd to the December 19, 2001 Order Providiﬁg Guidance on the
Formation of a Standards Development.(}rganization for the Wholesale Electnic Industry,
97 FER.C. 961,289 (2001) (“December 19 Oider”). As discussed in more detail below:

¢ Whatever business practice standards setting model is developed,
the North American Electric Reliability Council’s (“NERC”) role
in developing and adopting reliability standards must be preserved.
APPA, NRECA and TAPS support the Comments of the North
American Electric Reliability Council on the Formation of 2
Standards Development Organization for the Wholesale Electric
Industry (“NERC Comments™) and the division of responsibility
and process for coordination between NERC and the North
American Energy Standards Board (“NAESB”) outlined in that
pleading, filed today.

« We can support the concept of business practices established
through a NAESB-like process if and only if fundamental concemns
about NAESB’s structure and the processes proposed for the
Wholesale Electric Quadrant (“WEQ”) in the IOU Group
Pleading' are addressed.’

' Our comments on the IOU Group Pleading are based upon the draft version of the filing (then entitied
“Joint Filing or the Formation of a Standards Developrent Process for the Wholesale Eiectric Induogtry™)
circulated on March 11, 2002 by the Edison Electric Instiiute and NAESE, Our understanding is that
approximately Sfieen entities, primarily investor-owned utilities, bave joined as signatories to the pleading,
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o NAESB’s single segment veto severely limits the ability to
craft segments in a way that would ensure that the views of
wide diversity of industry participants are fairty refiected.

o While the IOU Group Pleading does not definitively permit
multiple segment representations for single entities (i.e.,
vertically-integrated utilities), such a role would defeat the
purpose of achieving a true industry-wide consensus, as
opposed to merely a consensus of the divisions of the
largest market participants. :

o An independent professional staff is needed to facilitate a
result not tilted towards the interest of the most well-funded
market participants that can “volunteer™ their drafiing
services.

o “Péy to play” funding will not yield the broad
representation necessary for credibility as a legitimate -
industry “consensus” process. '

¢ In establishing a consensus business standards development body,

the Commission needs to carsfully preserve its authority to fully .

review proposed standards for consistency with the FPA and to

ensure that these standards appropriately implement the standard

market design ultimately adopted by the Commission.

APPA, NRECA and TAPS ask the Commission to provide clear direction to the
industry on these issues. We believe that the industry will not make further progress
~toward creation of a single organization to develop business practice standards and
communication protocols absent specific Commission directives on the findamental
issues that have so severely divided the industry during these months of exhaustive and

expensive negotiations, and that have led to the highly splintered filings we expect to be

made in this proceeding in respdnse to the December 19 Order.

? We would alse support having business and reliability standards established inder the NERC umbrella,
with business practice standards adopted through a consensus process oversesn by the NERC Board, while
relizbility standards would continue to be subject to the judgment of the independent NERC Board. See

' February 8, 2002 Additional Comments of Roy Thilly, available at
ftpe/fwww,nerc.com/publsys/all_updi/docs/she/thilly2-wesm.pdf, As discnssed below, however, in
response to certain market participant industry objections, the NERC Board at its February 20 meeting
pulled back from its previously-announced mierest in including business practice standards development
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We can énd will Wofk out details. But ﬁrst, lthe Commission must make the

policy calls to limit subsequent collaborative work to such details,
I. ~ DESCRIPTION OF APPA, NRECA AND TAPS
APPA is the national service organization representing the interests of not-for-

profit, publicly owned electric utilities thrbughoxit fhe United States. More than 2,000
publié power systems pro{fide over 15 percent of all kilowatt-hour (kWh) sales to
ultimate customers in the United States. Approximately 1,870 of these systems are cities
and municipal governments that currently own and control the day-to-day operétion of
their electric utility systems. They purchase neaﬂy 70 percent of ﬁhe power used to serve
their ultimate custormers. Public power systems own about 8 percent of the rgation’s high
voltage transmission lines, although many of these lines are configured to deliver énergy
to our load centers, not to provide transmission service in interstate commerce. On
balance, public power systems buy much more energy and transmission than they sell to
third parties.

NRECA is a not-for-profit national service organization representing 930 not-for-
profit, consumer-owned rural electric cooperatives located in 46 states. NRECA’s
members serve more than 35 million end use ¢iec1xic custorners. NRECA's membership
mcludes both transmission-owning and transmission-dependent utilities. While NRECA
members do generate their own power and make .saies of power to third parties in

wholesale markets, electric cooperatives on the whole are net buyers of power.

under its aegis.
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TAPS is an informal association of transmissionmdependent utilities in more than
30 states, promoting open and non-discriminatory transmission access.” As entities
enﬁrcly or predominantly dependent on transmission facilities owned and controlied by
others, TAPS members are vitally interested m issues of industry structure, reﬁabﬁity and
the business practices applicable to participation in electricity markets. 'TA})'S and its
members have commented upon and been involvéd in neé;rly all aspects of electric
~ industry restructuring activities bofh before this Commission and in the 1cgi§1ativc arepa.’

Together, APPA, NRECA and TAPS serve approximately one-quarter of the
country’s electric load. |
IL THE TASK AT BAND: ESTABLISHING A SINGLE STANDARD |

SETTING PROCESS FOR BUSINESS PRACTICES AND
COMMUNICATION PROTOCOLS

The Commission’s December 19 Order asked the industry to come to agreement
ona singie organization to develop business practices and communications protocols 1o
support FERC’s to-be-developed standard market design:
1. The Commission is in the process of déveloping a
Notice of Proposed Rulemaking (NOPR) dealing
with market design for the wholesale electric

market. As part of this process, standards
governing business practices and electromic

® TAPS is chaied by Roy Thilly, CEO of Wisconsin Public Power, Inc. Current members of the TAPS
Executive Committee incinde, in addition to WPPL, representatives ofi Axrnerican Municipal Power-Chio;
Blue Ridge Power Agency; Clarksdale, Mississippi; ElectriCities of North Carolina, Inc.; Florida
Municipal Power Agency; Geneva, [iinois; llinois Municipal Electric Agency; Indiana Municipal Powey
Agency; Madison Gas & EBlectric Co.; Missouri River Energy Services; Municipal Energy Agency of
Nebraska; Northern Californiz Power Agency; Oklahoma Municipal Power Authority, Southern Minnesota
Municipal Power Agency; and Vermont Public Power Supply Authority.

* Since 1989, when TAPS developed a formal position: favoring fair transmission access through joint
planning and use, TAPS has been actively involved in seeldng fair and nor-discrizninatory transmission
access for all users, See Proposal of the Transmission Access Policy Study Group for Adoption and
Implementation of a Fair Access Transmission Policy in The Transmission Task Force's Report to the
Commission, App. B, 253-267 (FERC, Oct. 1989). In the legislative process that led to the Energy Policy
Act of 1992, TAPS continned to advocate sirong iransmission access provisions. TAPS hes submitted
comments in most of the FERC’s rulemaking proceedings involving transmission access or pricing issues.
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communications are needed to complement the
market design principles we develop. Once the
. Commission develops its market design prmmples

. wholesale business practice and comrhunications
standards must be developed as soon as possible
thersafter so that the industry can operate efficiently
u;ndcr the market design principles.

2. We prefer that the industry develop these business
practice standards and communication protocols by
establishing a single consensus, industry-wide
standards organization for the wholesale electric
industry.... To ensure that a mechanism is in place
to develop these crucial standards when the market
design principles are established, we request that the
various participants in the wholesale electric
indusfry agree on a single standards organization to
develop wholesale electric standards by March 15,

- 2002.

6. The Commission is confident that, based on the
characteristics outlined above, the industry can
cooperate in creating a single standards organization
that will develop a consistent set of national
business practice and communication standards that
will serve {o create an integrated wholesale

- electricity market that promotes competition and

enhances efficiency.
December 19 Order, 97 F.E.R.C.'at 62,301-02. The Commission also made clear that it
would take action if the industry did not reach consensus by March 15 (id. at 62,301):

If the industry does not agree, by March 15, 2002, on a
single standards organization, we will institute our own
procedures either 1o choose an organization to develop such
standards or to develop the standards ourselves.

APPA, NRECA and TAPS each participated in this intensive and expensive
effort, to the limits of each of our resources. As discussed in the 10U Group Pleading,

the effort spanned the country, involving numerous meetings.
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Despite the substantial efforts put in by APPA, NRECA., TAPS, and others, this
intensive and costly process did not yield an indﬁstty-wide consensus. In the absence of
clear directives from the Commmission on the fundamental issues deseribed below, future
industry efforts to create a single business standards setting organization will be
protracted and in all likelhood, umsuceessful,
IIi. WHATEVER BUSINESS PRACTICE STANDARD SETTING
PROCESS IS ADOPTED, THE ROLE OF THE INDEPENDENT
- NERC BOARD IN DEVELOPING AND ADOPTING STANDARDS
TO SAFEGUARD RELIABILITY MUST BE PRESERVED
At the time the Commission issned its December 19 Order, both NERC and
NAESB were seeking to act as the organization to se‘ﬁ wholesale eleciric business
standards. On October 16, 2001, the independent NERC Board, at the urging of its
Stakeholder Committee, adopted 2 resolution providing that NERC would promptly: 3
Take all necessary steps to become the single organization
in North America to develop both reliability standards and

wholesale electric business practice standards through a
fair, open, balanced, and inclusive process....

APPA, NRECA and TAPS were (and would continue to be) supportive of the
éoncept of standard setting for both reliability and business standards going forward
under NERC-. If implemented, such 2 structure could have provided the efficiency of a
more appropriate, single set of segments, and a single payment of dues, under the |
supervision of an independent Board, acting with the support of a knowledgeable

professional staff.’ NERC’s initiative, however, met with resistance from some market

* Resolution on the Role of NERC in Developing Market Interface or Commercial Practice Standards {Oct.
16, 2001), available at ftp://www.nerc.com/pub/sys/all_npdl/docs/bot/BoardResclutions14-16-01/pdf.

® The development process for business and relisbility standards could have been largely integrated, but
business practices could appropriately be established by stakeholder consensus process overseen by the

NERC Board, while as to reliability standards, the NERC Board wouid continne to exercise independent
judgment. See Febroary 8, 2002 Additional Comments of Roy Thilly, available at
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participants who preferred to consolidate all standard setting under NAESB’s purely

stak‘gholder—controneld process. |

By resolution adopted February 20, 2002, NERC removed itself from
: consideraﬁon as the organization to establish business practice s.tandard;s an&
communications protocols, leaving the field open to others (presumably NAESB). The
NERC Board reaffirmed its mission to de{relop, adopt and enforce reliability sténdards,
while providing for coordinatior with the business practice standards development
organization:’

BE IT THEREFORE RESOLVED that NERC will,
through a fair, open, balanced, and inclusive process,
continue to set, monitor, and enforce cormpliance with
standards for the reliabie operation and planning of
interconnected electric grids throughout North America,
and

BE IT FURTHER RESOLVED that NERC will work with
other electric industry organizations to create a workable
process to coordinate NERC's standards with the
development of related standards, and

BE IT FURTHER RESOLVED that NERC will work with
other electric industry organizations on the development of
a joint filing by March 15 in response to the Commission’s
December 19 order,
The NERC Board’s February 20 action is fully consistent with the Commission’s
December 19 Order, which recognizes the need to closely coordinate development of

business practice and reliability standards, but does not call for combining the two into 2

single process:

brnfwwew nerc.com/~ffleziwesm him,

7 Resolution on Responsibility for Reliability Standards (Feb. 20, 2002), available at
ftp://merc.com/pub/sysfall_updl/docs/bot/FinalBoardR esolutions-WESM2-20-02 pdf.
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5. In establishing the structure and characieristics of a
standards organization to develop wholesale electric
business practice standards, the industry also should
adopt a process to coordinate between wholesale
electric business practice standards and other
standards that impact the integrated North American
electric grid. Business practices for wholesale
electric transactions may be integrally linked with
certain reliability standards since reliability
requirements ofien overlap with business practices;
for example, congestion management supports
reliability, but also may significantly affect business
practices. ... Inits deliberations, the industry
should consider the best process for achieving
effective coordination between these related
standards.

December 19 Order, 97 FER.C. at 62,301-02 (emphasis added).

Further, the NERC Board’s February 20 action 1s consistent with its reliability
mission to protect the reliability so essential to our economy. In our view, reliability
must be preserved at the current level or improved. Therefore, it is critical that business
practice standards and communications protocols conform with both NERC’s reliability
standards and this Commission’s standard market design.

Notwithstanding the December 19 Ordér"s directive and the NERC Board’s
February 20 action, which cleared the way for a NAESB-like organization to act as the
single standard setting organization for business practices and communications protocols,
much of the industry effort since December was focused on the NERC-NAESB
coordination issue. While APPA, NRECA, TAPS and others strongly believe that NERC
should continue to fulfill its critical reliability mandate, others sought to minimize if not
elimninate NERC’s role.

No consensus was reached on the NERC-NAESRB coordination issue, and is

uniikely to be achieved without clear direction from this Commission. Nevertheless, the
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extended discussions on fhis issue resulted in a set of principles that describe the
complementary roles of NERC and NAESBE, outline a mechanism for their close
coordination, and list elements that could be included in a future Memoyandmn of
Understanding between the two ofganizations. AJ?PA, NRECA and TAPS support these
princibles, inclnded in the NERC Comments (at 4-7), as a reasonable means to:

« maintain NERC’s role in developing reliability standards,
through its own processes that recently have been revamped
after an extended and thorough vetting, and which the
independent NERC Board will continually review.

e keep relizbility in the hands of an independent board, subject to
Commission oversight when reliability standards are
incorporated in a tariff, instead of relegating reliability to a
stakeholder-controlled process of the sort that this Commission

- has found unworkable in the ISO/RTO context.?

» provide for clear and meaningfnl coordination between
development of reliability standards and the business practices
needed to support the market mechanisms to be put in place
through the Commission’s standard market design.

In contrast, the 10U Group Pleading draws a vague line between NERC’s
“policy- setting” “what” function and NAESB’s “standard-setting” “how” functioﬁ,
which could be read o inappropriately restrict NERC’s Boafd from adopting the
standards it deems necessary to ensure reliability.” During the industry process, some

generators and marketers sought strenuously to put market participants in the position of

limiting what NERC could do, e.g., by requiring all NERC “policies” to go through the

¥ See, e.g., Bangor Hydro-Electric Co., et al., 96 FER.C. § 61,063, at 61,259 (2001), reh's pending.

® "There may be instances where a NERC standard may appropriately imchude elemenis that at least some

industry participants might characterize as more of a “how™ than a “what,” NERC must be abie to

establish, for example, the specific rules for how, when and what data eptities must submit to demonstrate

compliance. NERC aiso establishes training and certification standards for system operators, which
necegsarily describe how such persons or their organizations demonstrate compliance,
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NAESB stakeholder-controlled process before they could be adopted and enforced by
NERC. |

In contrast, we oppose putting stakeholders in the positipn’ of restricting the
inciependcm judgment of the NERC Bﬁafd as to what needé tc;gze inciuded ina feiiabili&
sténdard. It is for this Commission, not industry participants, fo determine Wﬂeﬂxer
NERC is intruding on the Commission’s tariff; its standard Iﬁarket design, or the maﬂcet
mechanisms the Commission is seeking o promote.

As for tﬁe benefits claimed for “one stop shopping™ in the development of
reliability and business standards, a single process could come at a very high price if
reiiability standards are left to alstakehc.)lder-controlled process that can subordinate them
to commercial concerns. |
IV. WE CAN SUPPORT BUSINESS PRACTIéE DEVELOPMENT

THROUGH A NAESB-LIKE PROCESS IF FUNDAMENTAL
CONCERNS ARE ADDRESSED

The IOU Group Pleading proposes to develop whoieséle electric standards
through the “Wholesale Electric Quadrant” of NAESB, and includes (as an attachment) a
flowchart setting forth that process tn schematic form. While APFA, NRECA and TAPS
would continue to support the concept éf NERC overseeing standard sétting for both
reliability and business practices, we can support the concept of development of
standardized business practices and communications protocols through a NAESB-iike
process if and only if our fundamental concerns with NAESB and elements of that
process as set forth in the IOU Group Pleading can be adequately addressed. We

therefore urge the Commission to provide clear directives at this juncture. -
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A. NAESE’s One-Segment Veto Severely Limits the Ability to Craft
Segments that Reflect the Dzverszty of Interests in the Electric
Indusny
The December 19 Order reflects the Commission’s desire to develop a COnSensus-
based standard setting process that reflects the full range of views reflected in the electric
industry:
Since alf segments of the industry must conduct business
and operate under these standards, it is appropriate that the
standards reflect a reasonable consensus of the enfire -
industry.
97 F.ER.C. at 62,301 (empha:ﬂs added).
The IOU Group Pleading echoes the Com:mssmn s view that segments should
reflect the important goal of giving voice to all industry viewpoints. ™’
* [E}very stakeholder group with a distinct interest in
wholesale electric standards should have the opportunity to
provide input to and vote in the standards development

process, and protect itself from undue harm stemming ﬁom
this process.

APPA, NRECA and TA?S agree that a structure that provides a meaningful voice
in the decisionmaking process to each distinct interest is an essential ingredient to a
credible, industry-wide “consensus” process. However, we fear that the NAESB |
organizational structure, as reﬂecteci m its current and difﬁcult—té—change articles of
incorporation, creates significant barriers to achiegf.ement of that goal. In particular, the
NAESB orgaxﬁzational structure (1) poses a scls:rlious impediment to creation of a sufficient
number of segments to ensure that thé consensus process is broadly representative, and
(2) denies effective participation to some sector of the industry, by grouping smaller

sectors with others that have distinctly different and incompatible business interests.

® 100U Group Pleading at 12-13, as distributed March 11, 2002,
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Although the I0U Group Filing does not iist particlﬂar-segmeﬁts, much of the
discussion during these last few months focnsed on restricting the WEQ to no more than
six sectors: Transmission, Generation, Load-Serving Entitiés, Marigeﬁng, End-Users, and

‘Public Interest. While five segments may be éaid by some.to work adequately in the gas
industry which {among éther thjngs,.is less vertically integrated), it will not accommodate
definition of segmenis In a manner that reflects a frue cross-section of electricity industry
views. Five or six sectors will not capture the diversity of distinct voices in the electric
industry given its history, structure, and current stage éf evo'lﬁtion‘ Smaller 'iﬁut distinct
voices, such as fransmission dependent utilities, public power, and rural electric

cooperatives, will likely be drowned out and discouraged from participation. '

| Fdr example, the voice of municipal and cooperative distribution ufilities, whose
interests and needs are far different than the distribution fumction of large vertically-
integrated investor-owned utilities, would be muffled by inclusion together in the LSE
segment. Similarly, municipal joint action agencies and géneraﬁon and transmission
cooperatives would be completely ova:whelmed By both IOU and independent generators
if included, without differentiation, in the Generator éegment. And sﬁlall transmission

~ dependent utilities will never be heard ovér the din of larger entities into whose segments

they are swept. The resultis a so-called “consensus” process that sheds littie light on

Whgther there is anything approaching a true consensus among al/ the Varied industry

participants that must live with the resulting standard.

" Bven on the gas side, the process is such that we understand that the American Public Gas Association
and its mernbers do not participate in GISB.

¥ There was discussion during the industry process of use of subsegments although, as reflected in the IOU
Group Pleading, no consensus was reached. While properly-defined subsegments would be an essential
step in the right direction if the electric industry had to fit its square pegs into the round holes of 2 five or
six segment structure, a far better solution would be to define a larger number of segments to traly refiect
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In contrast, the nine well-vetted Wholesale Electric Standards Model (“WESM™)
‘segmenté that emerged through NERC’s Standing Committee Representation Task Force,
and which were adopted by the NERC Board for use in its reliability standards
developmant process (subject to the Board *s continuing supervision), while not perfect,
are a far better starﬁng point than the five segment model adopted by NAESB s
predecessor, Gas Industry Standards Board (“GISB”). For example, NERC’s WESM
segments includes transmission dependent utilities as a sepérate segment. We eﬁpéct the
segments to change over time, ag trust in the new process 1s established and as the
mdustry evolves.

A major source of the resistance to expanding the number of segments to more
than five or six is the NAESB’s requirement that any one segment has the power tovefoa
standard when it comes before the “Executive Committee.” Under the NAESB Amended
and Restated Certificate of Incorporation,” any “segment™ can effectively veto adoption
of a standard. According to Article 'V, § 4,

An affirmative vote of at least sixty-seven percent (67%)
from each of the applicable Quadrant(s) of the Executive
Committee, including an affirmative vote of at least forty
percent (40%) from representatives of each Segment within
- each of the apphicable Quadrant(s), which vote must be
ratified by a sixty-seven percent (67%) affirmative vote of
those members of the applicable Quadrants of the general

membership voting, shall be required to adopt, promulgate,
amend, revise, modify, interpret or rescind a standard.

This NAESB requifement is reflected in Step 9 of the IOU Group Filing.
Since Executive Committee members are appointed by members of each segment,

segment veto ﬁghts would allow a minority to veto a standard. To reduce the risk of

the diversity of mterests represenied in the electric industry.
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standards paralysis, NAESB supporters advocate that the WEQ have a smalier number of |
segments than the wholesale electric industry currently has. The fact is, the
organizational form of market participants — including whether they are large or small,
for-profit or customerfcémmunity owned, or vertically-integrated, fransmission -
dependent, or otherwise or unbundled — does make a difference. With today’s industry
structure, we just can’t be sh'oe-~homed into five segments without abrb gafion of minority
interasts. Howevér, while minority i;lterests — guch as ours — must be tﬁiccn into account,
a single-segment veto is just plain wrong.

NAESB’s single segment veto stands in fnarked contrast té the weighted sector
voting structure adopted by the NERC Board for its reliabiiify standaz;ds development
process. See NERC Board’s February 20 Resolution on Incorporating Features of the
WESM Proposal into the NERC Standards Development Process: ™ “the Board favors
the approach recommended in the proposed WESM model that prevents any single
segment from blocking the approval of 2 standard.”

Nor is the NAESB single segment veto requirement one that is eashy to change.
To the contrary, it is hardwired into the organization absent an affirmative vote of at least
| 75% of the NAESB board, mcluding an affirmative vote of 40% from the directors
representing each segment within each quadrant, which muét be ratified by a 90%
affirmative vote of the general membership. See NAESB Ceftiﬁc‘éte of Incﬁrporaﬁon,
Article V, §3. |

The Commission could move this logjam forward by making clear its expectation

that segment definitions must refiect the full range of views encompassed in this industry,

The NAESB certificate is available at http:// www.naesb.org/pdi/naesheert.pdf.
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and that it will not countenance the sacrifice of its stated intention 1o create consensus
organization reflecting the entire electric i:nduétry 0 NAESB’s artificial single segment
veto requirement. Suc;h guidance will give NAESB, its current voting membersﬁip (90%
of whom would need to approve.ﬂle change), and the electric industry, a clear signal that
(1) if NAESB 1s to function as a single standard setting organization for wholesale
‘business practices and communications prc')t'oc.ols; it must f:rompﬂy change its certificate;
and (2) segments should be defined to ensure that all distinct views have a meaningful
voice in decisionmaking, with any changes to the segment definitions subjected to a well-
defined, fair and open process that also is broadly representative. If NAESB cannot
accommodate a brozid}y representative structure without the single segment {/etd, thena
different organizational vehicle mﬁst be found for the business standard setting process.

E. The Commission Should Make Clear that Single Entities Can
Vote in Only One Segment

The IOU Group Pleading does not definitively decide the issue of multiple
segment representations for single eﬁtities (z e., vertically-integrated utilities). However,
it was a much discussed issue, which could benefit from clear Commission guidance.

The NAESB by-laws, Article 1, § 1.17T, provides for any single entity to vote in

| mulitiple segments within a guadrant, so long as the entity meets the requirement. ofa
given segment within a quadrant, joins the segment and quadrant, and pays the dues for
each such segment: “A Voting Member may only be 2 member of multiple Quadrants
and Segments if it has paid dues in each such Quadrant and Segment.”® As we

understand it, muitiple representation of individual entities is permitted in GISB.

" Available at fip://www.nerc.com/pub/sys/all_updl/docs/bot/FinalBoardResolutions-WESM2-20-02.pdf,
¥ By-laws of NAESB available at hitp://www.naesb.org/pdf/naesbbylaws pdf,
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But the electric mdustry remains highly vertically integrated, resulting i the
prospect that the various segmeﬁts will be primarily populated by representatives of
different divisions of the same companies. For example, verticaliy-integrated utilities
would be eligible (so long as they paid the dues for each segment) to partiéipate in four
out of the six segments that have been the focus of much of the discussion these past few
months: Transmission, Generation, Load-Serving Entities, and Marketing. Similaﬂy,
most independent penerators will likewise fit in both the Generation and Marketing
segme:n\:s.]6 And all industry participants have headquarters served at retail, and ‘gharefore
may potentially attempt to sque'eze into the Ené User segﬁent.”

Allowing individual entities to vote in multiple segmenfs creates-the real potcnﬁal
that the so-called consensus process will represent nothing more than -.the consensus of
views of divisions of the largest utilities in this couﬁt'y. Nor 15 this a paranoid vision. It
is revealing that among the few enﬁties that have thus far sent NAESB letters of intent to
join the wholesale electric quadrant, one large investor-owned utility has specﬁﬁed four
éeéments in which it seeks voting membership: Transmisééon, Generation, Load-Serving

| Entities, and Marketing. ¥ In our view, agreement to a standard by the various divisions
of the largest vertically-integrated utilities hé.rdly demonsirates that the standard in any
way reflects a consensus of the entire electric industry, as the December 19 Order

properly sets as the Commission’s goal.

' Subsegment proposals discussed in the industry process featured vertically-integrated utility subsegments
in three of the six-segments. .

" We understand that the end user segment of GISB is largely populated by electric utilities.

¥ See North American Energy Standards Board, Companies Intending Joining Quadrants and Sending
Letter of Intent, dated 3/14/02, af 4-5, posted at http://www . nzesb.org/maesh htm.
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We ask the Commission fo express its preference for a true industry consensus
process where the large players couid not drown out all other véices by simply populating
most of the segments.with divisions that ultimately must reflect the overall corporate
objective of the single enterprise.”® Thus, the Commission should limit the vo.tjng.
paﬁicipation of any individual entity,”’ inéiuding vertically iﬂtegrafed utilities, to a sinélé
segment of their choice (whose definition they satisfy). Such clear guidance should assist
NAESB in making the necessary changes in its by-laws.”!

C. A Professional Independent Staﬂ’ is Crifical to the Effectiveness

and Credibility of the Consensus Process as a Voice for the
Indusitry

‘NAESB has a skeleté,l, essentiaﬂy admimistrative staff. All the real work is
performed by industry “volunteers.”

Reliance on voluﬁteers invites hijack of the consensus process by the largest, most
well-funded players, who have the resources to “volunteer” and steer the process in their
favor. The absence of an independent, professional staff thus cuts against an open,
inclusive process where “resource limited” players can hav¢ an effective voice. Instead,
a purely “volunteer” process makes more likely a “might makes right” outcome.

G’iyeﬁ the complexity of the electric iﬁdustzy and the business standards needed to
implement a standard market design, an unbiased, technically proﬁcient‘professional staff

is required to help develop standards, administer the process, and thereby ensure a truly

¥ While industry participants have argued that divisions of the same enterprise do not necessarily agree
with each other, we’ve seen too many times evidence of the obvious fact that they all must answer 1o the
same authority,

¥ We do not seek to limit the participation of vertically-integrated utilities for purposes other than voting.

' Under Article V, § 5 of NAESB’s Certificate of incorporation, changes to its by-laws require ap
affirmative vote of at least 75% of the NAESBE board, inchiding an affirmative vote of at least 40% from
directors representing each segment within each quadraat.
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open, inclusive, brdadly representative process. While we would prefer having su-ch staff
report to an independent board (as in the NERC structure), in the NAESB context such
staff would repoﬁ to the stakeholder Executive Committee.

D, Pay fo Play is not an Appropriate Means to Fund What is
Intended to be a Broadly Representative Process

As proposed in the IOU Group Pleading, WEQ should be funded by a fixed
annual fee for each participant, with entities participating in more than one segment
- paying an additional fee for each segment in which they participate. The IOU Group
Pieading suggests that some‘mnspeciﬁed accommodation of entities that have difficulty
contributing the fixed annual payment is conj:emplated.

A poll tax is no way to encourage the broad participation of all sectors of the
industry that is needed to give this process legitimacy. Especially given the already
heavy burden placed on small organizatiqns that seek to participate, in terms of travel
expense and staff time, imposing a fixed annual fee (such as GISB’s $5000 fee) could
well discourage participation by smaller players and consumer groups.” I experience 6n
the gés side 15 any guide; the bikely result of the dues structure (as well as the other
attributes of the NABSB/GISB process) is that only large well-finded entities will
participate.”? |

Nor should we take comfoﬁ in the accommodation of the iess well funded players

hinted at in the JOU Group Pleading. As shown in NAESB’s March 8, 2002 press

# GISB’s $5000 fee assumes only 2 tiny administrative and no professional staff. Inclusion of the
professional staff needed to make the consensus process effective and less tilted, however, would likely
. cause the $5000 dues to rise, aggravating the dues structure problem.

? See Wholeszle Gas Quadrant membership Hst, posted at http:/fwww.naesb.org/pdffwggmembers. pdf,
which includes no public gas system or consumer representative,
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release, ™ NAESB has approved until December 3 1, 2003 “promotional dues” of $500a -
year, available to no more than three organizations (selected ﬂxrough an “open season”
representing residential end users in each of the retail gas and retail electric quadrants,
Such a limjte&, and limite& time, “pfomo” rate hardly ensures broad representation.
If the Commission is serious about creating a truly inclusive, rather than
exclusive, process, it should make clear its expectation that “tiered” funding levels should

be established,

V. FERC NEEDS TO CAREFULLY PRESERVE ITS AUTHORITY
TO FULLY REVIEW THE RESULTS OF WHATEVER
“CONSENSUS” PROCESS IS ADOPTED TO ENSURE
CONSISTENCY WITH THE FPA AND THE STANDARD
MARKET DESIGN |

In adopting literally hundreds of GISB standards, this Commission has Eecn
| deferential to GISB, ruling that such deference is consistent with OMB Circujar No. A-
119, and the National Technology Transfer and Advancement Act of 1995
(“NTT&AA™).”

Section 12 of the NTT&AA establishes governmental
policy that federal agencies shall use technical standards
that are developed or adopted by voluntary consensus
standards bodies unless such use is “inconsistent with
apphcable law or otherwise impractical.” Although ...
Senator Rockefeller, a sponsor of the bill, referred to
governmental use of standards for procurement purposes,
nothing in the final language of the Act imits it
apphcability fo procurement. Congressman Brown, a
cosponsor or the Act, in fact, specifically refers to the use
of standards for “procurement and regulatory purposes.”
In addition, § 12 of the NTT&AA was intended to codify

* The press release is available at http://www.naesb.ozg/pdff{ﬁ0802pr.p&f.

¥ The Commission refers to the National Technology Transfer and Advancement Act of 1995
(“NTT&AA™), Pub L. No 104-113, § 12(d), 110 Stat. 775 (1996}, which codified an earlier version of
OME Cirenlar No. 119-A. The anrently effective Circular and the Act are congistent,
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OMB Circular A-119, which did not limit the policy of
using private sector standards to procurement.

Standards for Business Practices of Interstate Natural Gas Pipelines, TTFER.C.
161,061, at 61,227 (1996) (footnotes omitted). In supporting this posiﬁon, the
Commission stressed the broadly representative consensus process (i’a’.):

Evenif § 12 of the NTT&AA does not strictly apply here,
the Commission is warranted in giving significant weight to
the consensus standards. Not only does the industry
possess specialized knowledge of business and electronic
commumication practices, but, since the industry itself has
to operate under these standards, the standards should
implement practices that are favored by the broadest cross-
section of industry members. ' |

At the same time, the Commission has recognized the dangers of relying on an

industry process, especially where (as in the NAESB structure), one segment can veto a

needed standard:

The Commissior is fully aware of the potential for
private sector standards committees to inhibit competition,
particularly if one interest can block the adoption of a
necessary standard. GISB’s rules provide that at least two
votes from each industry segment are needed to approve a
standard. While such a rule is important to ensuring that
any approved standard commands a consensus of the
industry, the mle aiso can permit one industry segment
voting as a block to defeat a needed standard.

That is precisely why the Comraission has not
previously, and is not now, delegating to the industry the
responsibility to develop the needed standards. The
Commission took, and is still taking, an active roie in

~ identifying the business areas needing standardization. The
Commission provided the industry the opportunity to apply
its expertise to craft solutions that command broad
agreement throughout the industry, and has appropriately
given these consensus solutions great weight. In those
areas where additional consideration of modifications or
enhancement of the standards may be warranted, the
Commission has established a schedule for the industry to
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consider refinements. And, the Commission stands ready
to resolve 1ssues if necessary.

Standards fbr Business Practices of Intef'szate Natural Gas Pipelines, [1996-2000 Regs.
-Pream_bles] F.ER.C. Stats. & Regs. 931,038, at‘30,{}65-66 (1996) (footnotes omitted).
Particularly in the current state of the electric industry, the Commission must be

particularly cantious about d&fereﬁce to a consensus process that is likely to be heavily
dominated by the most well-funded participants, who can use the process to undermine
the pro-competitive purposes of the standard market design. To ensure that the business

 standards process does not subvert the FPA’s purposes, the Commission must ensure that
the process is truly representative by taking the steps APPA, NRECA and TAPS have
urged:

¢ providing for segment definitions that reflect distinctly
the industry’s diversity;

s climinating the single segment veto;

s preventing domination by the largest players thfough
multiple segment voting;

« calling for a professional staff; and
. implemeﬁﬁng a tie;‘ed dues structure.
Further, the Commission should shieid frofn'stakeholder control the critical role
performed by the independent NE"RC Board in developing and adopting standards needed
to preserve reliability, as articulated above and m the NERC Comments filed today.
However, even if the Comumnission takes the steps urged above, it will .remain

difficult for smalier entities to be effectively heard in such a resource-intensive process.
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Thus, there remains 2 serious risk of capture - that the consensus process may not end up

reflecting fhe full range of views *®

The Commission therefore needs to carefully preserve its authority and heed its
- responsibility to closalj;/ examine and review the results of the consensus business
standards development process for consistency with the Act and fhe standard market

de'sign ultimately adopted by the Commission.

# "This risk is especially high if the Commission does not provide the guidance requested by APPA,
NRECA and TAPS.



CONCLUSION
.A_PPA, NRECA and TAPS request the Commission to provide clear directives,
consistent with comuments set forth above, to facilitate prompt industry agresment to a
truly fair and inclusive process for development of business practices and

communications protocols needed to implement the Commission’s standard market

design.
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ST ' o UNITED STATES OF AMERICA
‘ BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Electricity Market Design and Stracture } Docket No. RM01-12-000

COMMENTS OF
THE NORTE AMERICAN ELECTRIC RELIABILITY COUNCIL
ON THE FORMATION OF A
STANDARDS DEVELOPMENT ORGANIZATION FOR THE
WHOLESALE ELECTRIC INDUSTRY

The North American Electric Reliability Council (NERC) strongly supports the formation of an industry
organization to develop business practice standards and refated cormmumications protocols for thé
wholesale electric industry, as requested by the Commission in its December 19, 2001, order in this
docket.! In arelated development, NERC’s Board of Trustees on February 20, 2002, made two

raportant decisions:

(1) NERC will continue to establisk reliability standards for the operating and plamning of the
bulk electric systems of North America through its own fair, open, baianced and inclusive
standards developrhcnt process; and

(2) NERC is committed to closely coordinating its standard-setting activities with those of the -
new business practices organization, in support of the Commission’s goal of achieving
reliable, well-fumctioning competitive wholesale electric markets.

These comments describe the nature and scope of NERC’s reliability standards and explain how
NERC envisions coordinating its standard-setting activities with those of the new business practices

organization.

! Sinee its formation in 1968, NERC has been instrumental in making the North Aroerican electric system the most
reliable electric sysem ip the world, NERC's membership is unique. As a not-for-profit corporation, NERC's
mermbers are the ten Regional Reliability Councils whose members come from all segments of the electric industry:
investor-owned wilities; federal power agencies; rural elestric cooperatives; state, municipal and provincial milities;
independent power producers; power marketers; and end-use customers. These entities account for virtually all the
electricity supplied and purchased i the United States, Canads, and a portion of Baja California Norte, Mexico.
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NERC is authorized to state that the following organizations and entities have agreed to support this
ﬁ]mv Ammerican Public Power Assocm‘aon, Arizona Public Service Corporanon, National Association-of
State Utility Consumer Advocates, Nationa! Rural Electric Cooperative Association, Southern
Company Services, Inc., Transmission Access Policy Study Group, Western Area Power
Administration, and Wisconsin Electric Power Compa.njz.

Comments and questions with respect to these comments should be addressed ta:

David R. Nevius, Vice President

David N. Cook, General Counsel

North American Electric Rehiability Council

116-390 Village Boulevard

Princeton, New Jersey 08540-5731

{609} 452-8060
1. Background
In its December 19 order, the Cornmission stated that 1t expected to issue a rule regarding a standard
market design for the wholesale electric market in the near fiture and that standards govemiﬁg business
practices and electronic communications would be needed to implément he Commission’s market
design principles. The Commission called on the electric industry to establish 2 single consensus,
industry-wide standards organization fo develop these business practice standards and commimication
protocols for the wholesale electric industry. The Cornmission also directed the industry to adopt a
process io coordinate the development of wholesale electric business practice standards and related
communications protocols with other standards, such as reliability standards, that impact the integrated
North American electric grid.

For several months prior to the December order, NERC had been working with other industry

| participants as well as mpresaniaﬁves of the Gas Industry Standards Board on the issue of how best to
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devélop business practice standards and reliability standards to support the evolving electricity markets.
Once the Commission 1ssued the order, NERC and all industry parﬁcipa.nts intensified their efforts to

| pursue a conéensus process that would both address the development of business practice standards
and communications protocols, and ensure the coordination of that process with the development of
NERC’s reliability standards. The industry has made substantial progress toward meeting the
Comm'issién’s request, although work remains to be done. NERC is _coﬁ}rnitted to coxﬁinue to work

* with others in the industry to complete the task of creating an organization to develop the business
practice standards needed fo implement the Commission’s market design policies.

At its meeting on February 20, 2002, NERC’s independent Board of Trustees adopted a resolution that
demonstrates its complete and wmarsbiguous commitment 1o maintaining the reliability of the North
American electric grid, including the development of reliability smndards (Appendix A- i). "The Board
strongly believes that there is a paramount public interest in a reliable bulk power system in North
America and concluded that an organization encompassing both the Unitéd States and Canada should

. have s its principal mission maintaining the reliability of that system. In light of NERC's technical
expsrtise, history, and govemance by an independent board charged to represent the broad public
intérest, the Board affirmed that NERC will be that organization. At the same time, the Board indicated
it is comumitted to developing reliability standards that enabje and e:icomage market solutions to the
maximum extent possible. The Board also committed NERC to work with the industry to develop a
joint filing in this docket, and to coordinate with those organizations responsible for developing any

standards that impact the operaﬁéh of the mterconnected electric systems throughout North America.

To further wpﬁort the concept of a fair, open, balanced and inclusive process for developing reiiability
standards, the Board adopted a weighted-sector voting model for the approval of reliability standards
(Appendix A-2). This approach provides for balanced and inclusive participation m the siandards
development process, and at the same time prevents any single segment from dominatmg the process or
blocking the approval of a standard. NERC is in the process of incorporating the new voting mode] into
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the NERC standards development process. NERC will also apply to the American National Standards
Institute (ANSI) for accreditation of #ts standards development process.

IL. Proposed Process for Coordinating the Deveiopment of Reliability Standards and
Wholesale Electric Business Practice Standards

NERC remains committed to ensure that its revised process for developing and adoéﬁng reliability
standards is closely coordinated with the new business standards organization. Amnticipating that the
North American Energy Standards Board (NAESB) will be the entity under which wholesale electric
business practice standards and reated communications protocols will be developed, NERC has
already begun working with NAESB to develop a memorandum of understanding that will define how
our respective standards development processes wﬂl be coordinated. This section outlines 2 proposed

process for achieving this coordination.

A. Principies for Coordination _
NERC supports the following overarching principles for coordinating with the standards setting process
of a wholesale electric business practice standards body:
. Safeguarding the reliability and integrity of the integrated, international bulk power system is of
paramournt importance. |
¢ Clear reliability standards that are mandatory and enforceable for all industry participants are
necessafy for the reliable physical operation and plzmmng of the facilities that comprise the
integrated bulk power systern.
» Business practice standards are also needed to ensure liquid and efficient wholesale electricity
markets. |
» Business practice standards are often integrally hinked to standards developed to ensure the
reliability of integrated grids.
Therefore, NERC believes that it and NAESB should work together to coordinate the
development of reliability standards by NERC and wholesale electric business practice standards and
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related communications protocols by NAESB.

B. NERC Reiiability Standards

NERC develops reliability standards through its standards development process (Appendix B). 'fhese
standards consist éf policies, principles, requirements, measures, and expected outcornes or
performance to assure the reliable physical operation and planning of integrated transmission grids.
e Reliability standards are based on the reliability and market interface principles adopted initialiy
by the NERC independent Board on October 16, 2001 (See Appendix C).
« Reliability standards establish technical or performance requirements that can be measured,
along with requirements for preparedness.”
« Reliability standards are wntten such that they:
O Achieve their reliability objective without cansing undue restrictions or adverse impacts on
bompetiﬁve electricity markets,
o Do not provide any entity the opportumity or means to iropose discriminatory requirernents
upon users of the bulk electric systerm,
t1 Neither fnandate nor prohibit any specific market structure, and
. o Enable and encourage market solutions to the extent possible and appropriate,
e Where the intent is to rely primarily on market mechanisms for implementation, reliability
standards may aiso include “backstop™ procedures to assure the physical reliability of the
 system. Such procedures would be implemented when market mechanisms are not in place or
will likely be ineffective to achiﬁ?ve the reliability objectives,
« The NERC Board acts to ac_iorpt reliability standards, which makes them mandatory.

% Such standards will include (1) technical standards. reiated to the provision, maintenance, operation, or state of
electric systems, and will likely contain measures of physical parameters and will often be technical in natrs; {2)
performance standards related to the actions of entities providing for or impacting the refiability of bulk electric
systems, and will likely contain measures of the results of such actions, or the performance of such actions; and (3)
preparedness standards related to the actions of entities to be prepared for conditions that are low in probability but
high in risk and consequence. Such standards are critical to reliability and will likely contain measures of such
preparations or the state of preparedness, but measurement of actizal outcomes may occur mfrequently or never,
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C. NAESE Business Practice Standards and Related Communications Proiecols Processes

The proposed Wholesale Electric Quadrant (WEQ) of NAESE will develop voluntary wholesale
electric business practice standards and related communications protocols, which will conform to
standard market design principles developed by the Commission and to reliability standards developed
by NERC. NAESBE will not develop reliability standards or policies, prnciples, requiremsnts,
measures, and expected outcomes or performance for the reliable physical operation and planning of
mtegrated transnission grids. It is expected that some of the business practice standards developed by
NAESB will, however, establish uniform market rules and mechanisms for implementing and achieving
compliance with NERC reliability standards.

D. Coordinating between the NERC and NAESE Processes: Elements of 2 Memorandum of
Understanding

NERC believes that that there should be 2 formal coordination process between NERC and the WEQ
of NAESB, and that the terms of this coordination process should be formaiized in a2 memorandum of
understanding (MOU) between the two organizations. The following are elements that should guide the
development of such.an MOU: | ' |

« It should be the intent of both NERC and NATSB that reliability standards and wholesale
electric business practice standards be harmox;ized and that each organization be able to move
forward with its appropriate standards development activity while keeping the other fully
informed as to its efforts. .

» NERC and NAESB rshould coordinate closely their respective standards development activities
fo achicve the maximum possible coordination and synergy between the reliability standards
developed by NERC and the business practice standards and related communications prof:ocols

~ developed by NAESB.

¢ NERC will determine if any business practice standard developed by NAESB conflicts with any
NERC reliability standards, and will work with NAESB to resolve any such conflicts,
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¢ NERC will encourage the members of its connmttecs and subcommitiees to participate actively
m the NAESB standards development process on the development of those wholesale electric
business practice standards and related commumnications protocols ‘rhat help achieve reliability
objectives through market mechanisms. |

e NAESB should encourage the members of its proposed Wholesale Electric Quadtant Executive
Committee, subcommittees and working groups to participate actively i the NERC standards
devalopmént process on the de{reiopment of those NERC reliability standards that impact
wholesale electric markets.

e NERC and NAESB should agree on specific coordination protocols that address notifications,
joint participation, and conflict resolution related to the development of their respective
standards, |

IL Conclusion

NERC bon:rnits to continue to work with the Commission and with all entities involved in the efectric
industry to ensure that the reliability of the North American electric grid is mantained. NERC also
comruits to develop its reliability standards such that th:y enable and encourage market solutions to the
extent possible and appropﬁate. NERC and the parties listed in support of this filing beliéve that the

process outlined above provides a viable and supportable approach to fulfili these objectives.

North American Electric Reliability Council

Dravid N. Cook
. General Counszl
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Appendix A-1

Resoiuﬁﬁn on Responsibility for Reliability Standards, adopted February 20, 2002, by NERC
Board of Trustees

WHEREAS, safeguarding the reliability and integrity of the integrated, international bulk power system
is of paramoumt importance, and

WHEREAS, there nieed to be clear rules for the reliable operation and planning of the facilities that
comprise the integrated bulk power system (core reliability standards), that are mandatory and
enforceable for all industry participants, and '

WHEREAS, the. NERC Board is committed to NERC developing reliability standards that enable and
encourage market solutions to the maximum extent possible, and :

WHEREAS, NERC has successfully exercised responsibility for reliability of the mterconnected,
international transmission grid for nearly 35 years, and

WHEREAS, the Federal Energy Regulatory Commission, on December 19, 1ssued an order announcing
that it would develop standard market design principles and requested the industry to establish a single
consensus, industry-wide organization to develop wholesale electric business practice standards and
communication protocols to complement these principles, and

WHEREAS, in its December 19 order, the Commission also stated that the industry should adopt a
process to coordinate between wholesale electric business practice standards and reliability standards,

BEIT 'IHEREFORE RESOLVED that NERC will, through & fair, open, balanced, and inclusive
process, continue to set, monitor, and enforce compliance with standards for the reliable operation and
planning of interconnected electric grids throughout North America, and :

BE IT FURTHER RESOLVED that NERC will work with other electric industry organizations to
create 2 workable process to coordinate NERC’s standards with the development of related standards,
o .

BE IT FURTHER RESOLVED that NERC will work with other electric industry organizations on the
development of a joint filing by March 15 in response to the Commission’s December 19 order.
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Appendix A-2

Resolution on Incorperating Features of the WESM Proposal into the NERC Standards
Development Process, adopted February 20, 20062, by NERC Board of Trustees

'WHEREAS, the Board finds the weighted-segment voting model in the WESM proposal is most
appropriate for the approval of reliability stanﬁards and

WHEREAS, the Board favors the approach recommended i the proposed WESM model that
prevents any single segment from blocking the approval of 2 standard, and

WHEREAS, the Board believes that it is critical to meeting its public interest responsibilities that the
Board vote to adopt all standards for the reliable operation and planning of interconnected electric grids
throughout North America, |

THEREFORE BE IT RESOLVED that the Board commends the Standing Committees Representation
Task Force for their proposal on Wholesale Electric Standards Development, and

BE IT FURTHER RESOLVED that the Board adopts the segments and weighted-segment voting
model proposed by the Task Force and directs that this voting model be maorpomted into the NERC
standards development process as soon as possible, and

BE IT FURTHER RESOLVED that the Board directs staff to make the necessary changes to the
- Organization Standards Process Manual and make application to ANSI for accreditation of this new
NERC standards development process.



~ adoption and implementation. Along the way,
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North American Electric Reliability Council (NERC)
» A Day in the Life of a Reliability Standard”

The flowchart op the right depicts the steps
necessary for developing a NERC reliability
standard. It begins with submittng a Standards
Authorization Request (SAR), progresses through
standard drafting steps and weighted industry
segment voting, and colrrinates with NERC Board

Compliance
Program |_X._.
(steff) i

NERC posts the SAR and draft standards on its
public Infernet website for public review. and
cornment.

Baliot Body

Overview {Bafanced)

The process for developing and approving NERC
reliability standards is generally based on the
procedures of the American Natiopal Standards
Institute (ANST) and other standards-sefting
organizations in the United States and Canada.
The NERC Standards Development Process has
the following characteristics:

BAC Batiot Body
(Balanced) {Balanced} .

Due procesé — Ay person with a direct and

T X .. Subject
rhaterial interest has a right to participate by: a) Experts Board v
. L. . . . {Open {independent) |
expressing an opinon and its basis, b) having that teetings)

position considered, and c) appealing if adversely SoptandFie

affected.

Openness — Participation is open to all persons who are directly and materially affectsd by North
American bulk electric system markets and reliability. There shall be no undue fimancial barriers to
participation. Participation shall not beé conditional upon membership in NERC or any organization, and
shall not be unreasonably resiricted on the basis of technical qualifications or other such requirements.

Balance — The NERC Standards Development Process shall have a balance of interests and shall not
be dominated by any single interest category. The Process develops consensus, first on the need for the
standard, then on the standard itself. The Process includes the following key elements:
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-« Nomination of a proposed standard, revision to a standard, or Mmdrawal of a standard using a
Standard Authorization Reguest (SAR).

* Public posting of the SAR to allow all parties o review and provide comments on the need for the
proposed standard and the expected outcomes and impacts from tmplementing the proposed
standard. Notice of standards shall provide an opportunity for participation by all directly and
materially affected persons. A notice shall be posted with the SAR, requesting that interested
individuals complete and submit a Standard Drafting Team Self-nomation Form

» Review of the public cormments in response to the SAR and public posting of the resolution of all
posted comments ‘

» Prioritization of proposed Standards Actions, leading to the authorization fo develop, modify, or
withdraw standards for which there is a consensus-based need. o

+ Assignment of appropriate technical experts to draft the new or reviséd standard.

- Drafting of fhe standard. |

* Public posting of the draft standard to allow all parties to review and provide comments,

» Public posting of the resolution of all posted comments. At this point, the need for the standard has
been established and comments should focus on aspects of the draft standard itself.

« Trial use of the draft standard and associated measures. The need and extent of the trial use shall be
-determined chring the authorization process considering the recommendation of the NERC
Compliance Director and public comments. The trial use may be industry-wide or may consist of one
or more lesser-scale demonstrations. The trial use should be cost effective and practical, yet '
sufficient to validate the requirements, measures, measurement processes, and other elements of the
standard. For some standards and their associated measures, a trial use may not be appropriate,
such as those measures that consist of administrative reports.

» Determination of consensus on the standard as meeting the intent of the SAR and confiming its
readiness for balloting,

+ Formal balloting of the reliability standard for approval by the Standards Baliot Poo! using the NERC
Weighted Segment Voting Model.

» Re-baliot to consider specific comments by those submitting comments with neéative VOtes.
+ Board adoption of the reliability standard.
= Filing for information with FERC and applicable Canadian Regulatory Agencies.

» An appeals mechanism as appropriate for the mmpartial handling of substantive and procedural
complaints regarding action or inaction related to the standards process.
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Groups Involved in the NERC Standards Development Process

NERC Board of Trustees — has overall responsibility for assuring comphance with the integrity of the
- Standards Development Process. In fulfilling this responsibility the Board shall assure the public’s
interest is considered in developing reliability standards that are consistent with NERC’s Reliability
Principles and Market Interface Principles.

Registered Baliot Body — The Registered Ballot Bady is comprised of ihe corporations, entities, and
individuals registered in NERC’s nine Industry Segments. Each member of the Registered Ballot Body
is eligible to participate in the voting process for each Standards Action.

Balliot Pool. Each Standards Action has its own Baliot Pool formed of interested members of the -
Registered Ballot Body. The Standards Ballot Pool is comprised of those members of the Registered
Ballot Body that respond-to a pre-ballot survey for that particular Standard Action. The Ballot Pool is
responsible for assessing the need for and technical merits of proposed Standard Actions, and for
assuring comments received in the process are provided due consideration. The Ballot Pool casts its
votes electromically.

Standards Authorization Committee — The Standards Authorization Committee (SAC), which
reports to the NERC Board, consists of two members of each of the Industry Segments i the
Registered Ballot Body. The SAC meets at reguiarly scheduled intervals (either in person, or by other
means) to momnitor and coordinate the Standards Development Process.

Requester — A Requester is any person (oi’ganization, company, government agency, individual, etc.)

" who submits a Standard Authorization Request (SAR) to initiate a Standards Action. A Requester may
be a NERC subcommiittee, working group, or task force, or any person or eniity that is directly and
materially affected by an existing rehiability standard or the need for a new standard.

Standard Drafiing Team — A team of technical experts, appointed by the SAC that drafts the

technical details of a standard. Each team needs to have the technical expertise required to draft the
standard to ensure the standard is objective, measurable, within the scope of the SAR, etc. When
making assignments to the Drafting Teamn, the SAC shall consider all individuals who have completed a
self~nomination form, which 1s posted at the same time as the SAR_ Standard Drafiing Teams develop
responses to commnents and partictpate In industry forwms to discuss differing viewpoints on posted draft
standards.
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Appendix C
NERC Reiiabiiity and Market Interface Principles
Reliabiity Principlés

NERC Organization Standards are based on Reliability Principles that define the foundation of reliability
for North American bulk electric systems. Each Organization Standard shall enable or support one or
more of the Reliability Principles, thereby ensuring that each standard serves a purpose in support of
reliability of the North American bulk electric systems. Each Organization Standard shall also be
consistent with all of the Reliability Principles, thereby ensuring that no standard undermines reliability

~ through an unintended consequence.

Reliabiiity Principie 1 ~ Interconnected bulk electric systems shall be planned and operated in a
- coordinated manner to perform reliably under normal and abnormal conditions as defined in the NERC
Standards. :

Reliability Principie 2 — The frequency and volage of mterconnected bulk electric systerns shall be
controlled within defined Himits through the balancing of real and reactive power supply and demand.

Reliability Principle 3 — Information necessary for the planning and operation of interconnected bulk
electric systems shall be made available to those entities responsible for planning and operating the
systems reliably.

Reiiabiiity Principié 4 - Plans for emergency operation and system restoration of interconmected bulk
electric systems shall be developed, coordinated, mantained and implemented.

Reliabifity Principie 5 — Facilities for commumication, monitoring, and control shall be provided, used,
and maintained for the reliability of interconnected bulk electric systems,

Reliability Principle 6 ~ Personnel responsible for planning and operating interconnected bulk electric
systems shall be trained, qualified, and have the responsibility and authority to implement actions.

Reiiability Principle 7 — The security of the interconmected bulk electric systems shall be assessed,
monitored, and maintained on a wide-area basis.
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Market Interface Principles

Recognizing that bulk electric system reliability and electricity markeis are inseparable and muiially
interdependent, all NERC Organization Standards shall be consistent with the Market Interfaice
Principles. Consideration of the Market Interface Principles is intended to assure Organization
Standards are written such that they achieve their reliability objective without causing undue restrictions
or adverse impacts on competitive electricity markets.

Market Interface Principle 1 — The planning and operation of bulk electric systerns shall recognize
that reliability is an essential requirement of a robust North American economy.

Market Interface Principie 2 — An Organization Standard shall not give .any' market participant an

-unfair competitive advantage.

Market Interface Principie 3 — An Organization Standard shall neither mandate nor prohibit any
specific market structure.

Market Interface Principle 4 — An Organization Standard shall not preclude market solutions to
achieving compliance with that standard.

Market interface Principle 5 — An Organization Standard shall not require the public disclosure of
cornmercially sensitive information. All market participants shall have equal opportumity to access
conmmercially non-sensitive information that is required for compliance with reliability standards.
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TO: Statewide Managers
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NRECA Board of Directors ‘ :
FROM: Glenn English, Chief Executive Officer § N

A few things I wanted to share with you...
Overview...

The Bush Administration budget proposal for FY03 was released this week and

congressional hearings began. In'spite of general bipartisan agreement that the defense

- budget is going to have to increase substantially, and that as a result the nation will be

e runming a deficit, the actual process of establishing the appropriated levels for other
programs is promising to be much more contentious this year than last. There is serious
bipartisan concern about the “in your face” stance that has been taken by OMB Director
Mitchell Daniels about his disregard for the decision-making role of Congress in
establishing program funding levels for the nation. The fact that thousands of exira
dollars were spent to illustrate OMB’s views through the use of color photographs of
congressional appropriations considered Jow priorities has enflamed the reception of the
budget in the critical appropriation committees. For the non-defense programs, after the
Administration’s increases for National Institutes of Health and a few other programs are
taken into account, the budget proposes 2 $1 billion dollar raise for everything else. This

- fact, along with an optimistic set of economic assumptions which increases the tax
revenue incormne, is setting the stage for what may be one of the more challenging political
situations in years on federal spending.

The Administration’s $2.13 triliion spending plan for FY03 relies primarily on deficit
spending of $80 billion to cover a $45 billion increase for the military and an additional
$10.5 biliion for national security, some of the shortfall is offset by domestic funding
cutg. While there are small increases for most non-miiitary agencies, the Administration
leaves overall agriculture funding unchanged and cuts spending at the Justice
Department, Army Corps of Engineers and Envirommental Protection Agency (EPA).
Many cuts are aimed at “small category” programs that, when viewed individually, will
not draw widespread attention or criticism. Some of these program cuts are harmful to
consurner-owned utilities and the cornmunities they serve. Here are highlights of the

i'gi
il



budget that directly impact electric co-ops. We will be giving your more information
about these issues as the budget and appropriations process continues through the various
comumittees. _

Rural Utilities Service

Under the White House budget proposal, Rural Utilities Service loans are listed for a cut
from the $4.1 billion appropriated by Congress i the current budget. The Administration
1s asking for §2.47 billion, which is more than the White House proposed in FY02. The
breakdown of loan levels shows Municipal electric Ioans being reduced from §500
million to $100 million and Treasury rate loan guarantees dropping from §750 million to
$700 million. The Admimstration wants to cut FFB loan levels from $2.6 billion to $1.6
billion, and leave hardship loan levels unchanged at $121 million. In addition, the White
House is attaching a much higher subsidy level to thé municipal loan program. Last year,
when the level was $500 million for the mumcipal program, it required zero subsidies. In
contrast, the subsidy just for the proposed $100 miilion level is $4 million in appropriated
funds. Bringing this program up to last year's level of $500 million will require an
appropriation of $20 million. This will be a very difficult appropriations challenge given
the tight domestic Administration budget for FY03.

Power Marketing Administration

The Administration proposes to dramatically cut funding for the Power Marketing
Administration’s Purchased Power and Wheeling Program (PP&W). The budget
proposes to reduce WAPA’s use of revenues for PP&W from $186 million to $30
million, SEPA’s from $34.5 million to $20 miltion and SWPA’s from $1.8 million to
$300,000. The Office and Management and Budget, a 1ong-time opponent of federal
power, also recommends the elimination of PP&W at the end of FY04.

‘While energy prices are Jower than the sky-high markets of last year, low reservoirs in
many parts of the country make the PP&W program an integral part of meeting
customers’ energy needs. NRECA will be working with key members of the )
Appropriations Committess to remind them that PP&W costs are repaid every year and is
no burden on the taxpayer. The White House proposes giving the Bonneville Power
Administration (BPA) an additional $700 million in borrowing authority for FY03, but
that amount is substantially less than the $1.3 billion BPA had sought for fransmissien
upgrades.

Department of Energy

The Department of Energy 1s listed for a 3.6 percent increase from 2002 to $19.8 billion,
with increases mostly going to nuclear programs. The White House is proposing $2.1
billion in tax credits for nuclear power plant decommissioning. Energy efficiency
funding remains flat at $904.3 million. State energy efficiency programs increase by $41
miliion or 14 percent in the Administration’s proposal. In addition, the budget proposes
funds for energy efficiency and renewable energy programs using an assumed $1.2



biliton in royalty receipts derived if oil exploration in the Arctic National Wildlife
Reserve is authorized, a highly charged political issue vet to be resolved by Congress.
Energy Department science programs are listed to get $3.293 billion, an increase 0f $4.6
million. The White House wants nuclear research funding to go up by 35 percent;
renewable energy research to increase by 5 percent; and energy efficiency research to
decrease by 9.3 percent.

The Coal Research Initiative is listed for funding of $325 million, a decrease of 4 percent
for the program components: '

¢ The Clean Coal Power Initiative is listed for full funding at $150 million.

+ Central Systems, including innovations for existing plants and advanced systems
(pressurized flmdized bed combustion, integrated gasification combined cycle,
and advanced turbines) are proposed for a 12 percent cut to $85 million.

¢ Sequestration will receive a 68 percent increase o $54 million.

e Fuels receive the largest, overall decrease in fimds. The budget request for this
program includes no funding for coal.

e Advanced Research would merease 13 percent to $31.6 million.

Environmental Protection Agency

EPA spending is listed at $7.6 billion, down $300 million. The Administration is again
proposing to cut staff at the Office of Enforcement and Compliance, a plan rejected by
Congress in the FY02 appropriations. The White House wants to shift environmental
enforcement to states, proposing a $15 million in state enforcement grants. The largest
reductions in the budget proposal come from water quality programs, including funding
for water infrastructure programs. Funding for EPA’s Science and Technology programs
are to remain relatively flat at $670 million, $28 million less than FY02, but $30 million
more than the FY02 budget request. Clean Air science is to receive $174.6 million in
2003, up from $170.2 million. Clean Water science 1s listed at $113.3 million in 2003,
up from $110.3 million.

Domestic Program Highlights
Some domestic spending cuts in the Administration proposal hit directty at the quality of

life 1 areas that electric cooperatives serve, and work to help grow and develop into
thriving communities. An example is the proposal to elirminate two successful programs

* that help bridge the gaps in high technology resources available to rural and

disadvantaged communities. Under the White House proposal, $15 million is eliminated
for “Digital Divide” grants distributed by the National Telecommunications and
Information Administration (NTIA). The Admunistration also wants to eliminate $32.5-
million for Community Techmology Centers grants, which boosts access to techmology
and the use of technology In education in rural areas and economically distressed
comrnunities.



Efforts to oppose the funding cuts will difficult, becauise the Administration is already
talking in terms that characterize potential calls to restore money for domestic spending
as undermining homeland defense and a direct assault on anti-ierorism efforts.

In the Senate...

Ironically some of the budget pressure may have eased after Majority Leader Thomas
Daschle (D-SD) stopped work on the tax cut stimulus package. Sen. Daschie shelved the
bill for the {ime being and moved to consideration of the farm bill, because neither
Republicans nor Democrats have 60 votes needed to break a filibuster to pass their
competing versions. Sen. Daschle will likely bring up the energy policy bill (8. 1766}
next week, as he promised at the end of last year. But no debate or votes on the measure
are expected before the President’s Day recess starts Friday. S. 1766 will be pending
business when the Senate retwrns on Feb. 25. Since the energy bill has been pulled out of
the Senate Energy and Natural Resources Committee, all amendments to it will be
handled on the floor. Given the publiic fascination with the Enron story, expect to see
these concerns along with ANWR to dommate the Senate debate as NRECA goes o our
anmual mee’tmg m Dalias

Senate Multi-—emz"ssians Bil Delayed for Bipartisan Effort

 Seeking to build bipartisan support for a multi-emissions reduction bill (S. 556), Senate
Environment and Public Works Cormumnitiee Chairman James Jeffords (I-VT) is pushing
back markup on the proposal until March. Sen. Jeffords pulled the bill from the schedute
for commitiee action next week after talks with committes members Sens. Robert Smith
(R-NH) George Voinovich (R-OH) and Joseph Lieberman (D-CT).

Along with setting standards of at least 75 percent reductions in coal-fired power plant
emissions of sulfur dioxide (SO-) and nitrogen oxides (NO,), and 90 percent for mercury,
S. 556 includes carbon dioxide (CO;) for reductions. The Bush Administration and
Senate Republicans oppose the bill, warning that it would be too costly to meet those
standards and may cause some coal-fired power plants to shut down.

In discussions with NRECA, Senate staffers say Sens. Jeffords, Lieberman, Smith and
Voinovich have been instructed to try and draft bipartisan power plant multi-emission
reduction legislation. A major point of difference is how to address the issue of CO,
reductions. Sen. Jeffords hopes to move bipartisan legislation out of commitiee before
the Easter recess starts on March 25. The Bush Administration is also drafting a multi-
emissions reduction proposal. '

In the House...

Amid all the congressional inquiries into the Enron debacle, House Energy and
Cormrmnerce Committee Chairman Billy Tauzin (R-LA) has slowed efforts to move
electricity legislation until there 1s more understanding of what happened. Energy and
Alr Quality Subcommittee Chairman Joe Barton (R-TX) has been instructed not to
proceed next week with markup of H.R. 3404, the “Electric Supply and Transmission
Act,” and instead hold hearings on whether Enron’s financial collapse had 2 damaging



effect on energy markets. Rep. Tauzin says he believes the Enron situation has proven
the energy marketplace is strong and reacted well in the crisis, but acknowiedges that
public concerns must be addressed. ' -

House Leadership Pianning Vorte on Campaion Finance Bill

The House is scheduled to vote on a campaign finance reform bill that only a few weeks
ago seemed indefinitely stalled. But while House Speaker Dennis Hastert (R-IL) is
bringing H.R. 2356 to the floor, he and other R epublican leaders oppose the measure
intended to ban unreguiated soft money contributions and restrict campaign advertising.
But with congressional elections looming ahead this year, and the White House backing
off from a veto, the Republican leadership is scheduling action on a bill and trying to
devise a floor strategy of amendments that could water down its provisions. Itis
expected to pass given the negative public reaction to the Enron’s corporate use of
unregulated soft money donations to non-campaign political activities. The legislation is
expected to have no impact on political action committees like ACRE, which are strictly
regulated by laws that require complete and public disclosure.

White House Discussing Greenhouse Gas Plan

Discussions within the White House continue on the development of a U.S. climate
change policy. The discussions of late have focused on whether the U.S. will release a
plan before President Bush leaves for a visit to Asianext week. The Administration
continues to debate how the U.S. can address pollutants and greenhouse gases in lieu of
signing the Kyoto Protocol on controiling emissions. The U.S. is drawing criticism from
leaders in Asian countries for not endorsing the Kyoto treaty. White House officials say
they want to develop an emissions reduction plan that will not harm the U.S. economy
and promotes widespread international participation in emssions reductions.

In the 2002 Economic Report of the President, the White House Council of Economic
Advisers (CEA) expresses concern about the uncertainty surrounding the risk of climate
change and appropriate responses. The CEA suggests that U.S. environmental policy
first consider ways to slow the rate of greenhouse emissions before actually trying to stop

~and reverse it. As an alternative to signing the 1997 Kyoto accord, the Administration is

- considering an “emissions intensity” plan that links target levels for greenbouse gases to
economic measures like the Gross Domestic Product (GDP), with the reduction goals
rising and falling with economic output. The Administration is weighing the prospects
for offering the “emissions intensity” program to other couniries as way to resolve
American concerns about the Kyoto Protocol’s exemptions and lower standards for
developing and rebuilding countries like India, China and Russia.

You can gzt the CEA report online at www.whitehouse. sov/cea/pubs.

EPA Establishes Utility Working Group To Address Electric Utility Mercury Emissions

The Environmental Protection Agency (EPA) has started a public advisory committes,
the Utility MACT Working Group, process to develop the regulatory framework for



mercury regulations on electric utility power plants. EPA is required by law to develop
mercury regulations for power plants by 2003 .

The purpose of the group is to provide recommendations to EPA on the appropriate level
of control that it shouid implement. Seminole Electric Co-op (FL) is participating on the
committee as the official cooperative representative. NRECA has been participating in
an unofficial capac:1ty as well as through the Utility Air Regulatory Group, another
official representative. On Feb. 3, the Utility MACT Working Group held anotherin a
series of meetings to address the setting of Maximum Achievabie Control Technology
{(MACT) standards for mercury emissions frorn coal- and oil-fired power plants.

Several significant issues are currently before the group. These include the adequacy of
the data being used to set the standards and whether (and to what extent) individual
MACT standards should be set for different types of boilers, coals, etc. — referred to as
subcategorization. Tracking the efforts of this working group s extremely important to
electric cooperatives because the application of new mercury standards to existing power
plants could be incredibly costly. For more imformation on mercury reductions from
electric utilities, please contact Bill Wemhoff at (703} 907-5824,

NRECA Comments Filed at FERC on Generation interconnection and Markei-Based
Rate authorizations

Joint NRECA-APPA Generation Interconnection Comments: NRECA and APPA jointly
filed comments at FERC on standardized procedures for connecting generators to
transmission lines. The comments generally support the Commission’s efforts to
standardize procedures, but caution the Commission against (1) unfairly apportioning
interconnection costs to load and (2) adopting any interconnection policies that would
undermine the rights of NRECA and APPA members to network service. The comments
represent the cuimination of several weeks of meetings at the FERC among co-op, public
power, IOU and generators interests, and repeated telephone conferences with the
Transmission Task Force.

Reply Comments on Market-Based Rate Authorizations: NRECA filed reply comments
on the Commission’s proposal to condition market-based rate anthorizations on the
inclusion of a condition that would allow the Commission to order refunds when rates are
excessive due fo market power abuse. Consistent with the NRECA maxim of
“Consumer’s First!,” NRECA’s comments explain that “NRECA supports the
Comimission’s effort to provide for refunds when consumers have been overcharged as a
result of market power abuse.” At the same time, NRECA's comments clarify that (1)
nothing in the comments is intended to suggest that NRECA does not support market-
based pricing for wholesale rates of electricity in truly competitive markets, and that (2)
the Commission should seek to avoid exposing sellers to “open-ended refund exposure.”

Copies of the two sets of comments are attached. Please contact NRECA Senior
Regulatory Counsel Rich Meyer at 703-907-5811 (rich.mever@nreca.org) if you have
any questions.




NRECA Legislative Conference in May

The NRECA Legislative Conference begins Sunday, May 5, at the Hyatt Regency Hotel
on Capitol Hill and adjourns at noon on Wednesday, May 8. This year we will again
conduct several workshops on Sunday, May 5. To keep the conference workshops timely
and relevant, we are still developing the outlines for discussion topics. Please mark the

dates on your calendar. More information on the conference will be mailed af a later
date.

Enclosures: (1} NRECA comments to FERC on generation intercommection and market-
based rate authorizations.

(*) Enclosures and attachments always accompany all hardcopy versions of “4 Few
Things ...”. Electronic deliveries may not contain attachments for technical reasons.






UNITED STATES OF AMERICA
‘ BEFORE THE
FEDERAL ENERGY REGUELATORY COMMISSION

- Imvestigation of Terms and Conditions of }

Pubjic Utility Market-Based Rate ) Docket Ne. EL01-118-000
Authorizations )

MOTION TO INFERVENE AND
- REPLY COMMENTS OF THE
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION

Pursuant to. the Federal Energy Regulatory Commission’s (“Commuission”) “Order
Establishing Refund Eﬁ”ective Date and Proposing to Revise Market-Based Rate Tariffs and
Authorizations,” issued in the above-noted docket on November 20,- 2001 (*November 20
Order”),. and the Commission’s November 30, 2001 Notice of Extension of Time in the same
docket, thé National Rural Electric Cooperative Association (“NRECA™) fnoves to intervene in
this proceeding and submits the following reply comments.

NRECA is guided by the maxim, “Consumers First!” Thus NRECA supports the
Commission’s effort to provide for refunds when consumers have been overcharged as a result of
market power abuse. Nothing in these reply comments, however, is intended to sunggest that
NRECA does not support market-based pricing for wholesale sales of electricity in rruly
competitive markets. The Commission 1s not obligated to au’thorize‘ market-based rates. The
Commissidn may nevertheless choose to authorize markeﬁ-based rates in truly competitive
markets. Unfortunately, since 1998, the Commission has been staricly and repeatedly reminded
that wholesale electricity markets are not yet always truly competitive. Thus it is reasonable for
~ the Commission to condiﬁon marlcet;based rates so that, during those instances when markets are
not truly compétitive, consumers remain protecied from market power abuse. At the same time,
however, the Commission shouid seek to avoid exposing sellers to opeﬁ-ended refund exposure.

To accomplish this, the Commission — as part of its market monitoring function — could



periodically enter a finding (e.g., every six months) that wholesale markets were in fact

competitive during a prior period, thereby terminating refund exposure for such prior period.

EXECUTIVE SUMMARY

L 2

NRECA supports the refund condition the Commission pfoposes mn the November
20 Order because it 1s necessary to ensure that market-based rate tariffs and
authorizations on file are just and reasonable, and because if protects custorers in
the event that public utilities with market-based rates abuse their market power by
charging supra-competitive prices.

In proposing the refund condition, the Commission has acted consistently with its
obligation under the Federal PoWer Act (“FPA”) to -ensure that all rates -
including market-based rates — are just and reasonable.

The Commiission has the legal authority to include ifs igroposed refund condition
as part of its grant of market-based authority.

The existence of competitive markets is required for the Commission to ensure
that market-based rates are just and reasonable. If, in the a"bsencé of such
competitive markets, prices in excess of just and reasonable rates are charged,
then the Commission has not only the authority, but the obligation, to act to
ensure the refund of overcharges to the consumer. Such action does not constitute

retroactive ratemaking and does not violate the filed rate doctrine.

I.  SERVICE AND COMMUNICATIONS

Service in these proceedings should be made upon and communications directed to the

following persons:



Wallace F. Tiliman, General Counsel
* Richard Meyer, Senior Regulatory Counsel
National Rura! Electric Cooperative Association
4301 Wilson Boulevard
Arlington, VA 22203
(703) 907-5811
(703) 907-5517 (fax)
e-mail address: richard.meyer@nreca.org

Susan N. Kelly

Phyllis G. Kimmel

Miller, Balis & ONeil, P.C.

1140 19™ Street, N-W.

Suite 700

Washington, DC 20036

(202) 296-2960

(202) 296-0166 (fax)

e-mail address: skelly@mbolaw.com

IL MOTION TO INTERVENE

NRECA is a not-for-profit national service organization representing 930 not-fdr-proﬁt,
consumner-owned rural electric cooperatives located in 46 states. NRBECA’s membership
includes both transmission-owning and trmsmiésion—dependent utilittes. While NRECA
members do generate their own power and make sales of power to third parties in wholesale
markets, electric cooperatives on the whole are net buyers of power, purchasing almost 50
percent of their requirements from other wholesale sﬁppiiers. |

These proceedings concerns the November 20 Order, in which the Commmission nstituted
a proceeding under section 206 of the Féderal Powér Act “to investigate the justness and
reasonableness of the terms and conditions of market-based rate tariffs and authorizations of
public ufilities.” November 20 Order at 1. The Commission proposes to impose a tarifl
condition oln all public utility sellers with market-based rate authonty . . . [which] will ensure
that rates collected pursuant to mgrlcet—based rate tariffs and authorizations are just and

reasonable and that customers have full refund protection against anticompetitive behavior or
. 3 N !
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abuse of rﬁarkét power.” November 20 Order at3.

Some NRECA members are “pubbc utilitiesf’ holding market-based rate authon'ty and
thu;: could b; ‘directly affected by the Commission’s November 20 Order. Market conditions
;omeﬁmes aliow those members to sell power iﬁ excess of their costs; market conditions at other
times preclude those ‘members from selﬁng in excess of their costs (or eveﬁ recovering thelr
costs). In any evenf, many more purchase pov;fer from third—pirty suppliers ‘holding market-

based rate authoﬁty. But most important,_ NRECA members — whether in their capacity as
buyers or és sellers — have a vital interest in ,seeing that.the price of poﬁver 111 markets in which |
they participat;a is not impacted by the exercise of market pbwer. NRECA’S mernbers passed
Resolution No. 00-G-3' at their March 2000 Anmual Meeting held in Orlando, Florida
(subsequently reaffirmed at NRECA’s March 2001 Annual Meeting) calling on “the FERC, FTC
and the Securities and Exchange Commuission to develop rules that protect consumers with
regard to the volatile pricing of electricity[,] preventing manipulation of market prices.”

NRECA’s members will be substantially affected by the outcome of this proceeding;
NRECA, therefore, has an interest in the above-captioned proceeding that cannot be represented
by any other party. NRECA’s intervenﬁon in the above-captioned ;Sfoceeding is in the public
interest and should be granted. NRECA submitted initial comments in this docket on January 7,

2002. It is moving to intervene now mezely to make clear its party status.

IIl. REPLY COMMENTS

A, The Commissior’s Proposed Refund Condition Is Consistent with the
Commission’s Obligation Under the Federal Power Act to Ensure that Rates
Are Just and Reasonable.

The Commission’s action in-the November 20 Order is consistent with the purpose of

FPA sections 205 and 206. The primary purpose of FPA sections 205 and 206, which were



drafted in response to wideSpréad abuses of market power in unregulated wholesale electric
markets that were beyondr the regulatory reach of ﬂ;c siateé, is to protéct consumers -from
excessive rates and charges. Municipal Light Boards of Reading and Wakeﬁe’ld, Mass. v. FPC,
430 F.2d 1341, 1348 (DC Cir. 1971), cert. denied, 405 U.S. 989 (1972). In thoss instances
where utiiities have and choose to abuse market powér, the'CQmmission’s probosal.will provide
consumers the. Iﬁrotection that has been missiﬁg to date under the existing rharket»ﬁased rate
regime., |

It is “black léttcr” tegulatory law that 2 utility’s rates are just and reasonable under the

FPA, and therefore lawful, when they fall within a “zone of reasonablenéss”‘ within which the
rates are high enough to be compensétory to the utilify but not excessive fqr the consumer. City
of Chicago v. FPC, 458 F.2d 731, 750-51 (D.C. Cir. 1971}, cert. denied, 405 U.S. 1074 (1972).
See also Permian Basin Area Rate Cases, 350 U.S. 747, 757 (1968); FPC v. Hope Natural Gas
Co., 320 U.S. 591, 602-03 (1944). Al‘zhoﬁgh the FPA does not prescribe any particular method
for establishing rates, the customary Sésis f€:>r deiermining the zone of reasonableness has long
been cost-of-service regulation. “Because the relevant costs, including the cost of capital, éften
offer the principal pointls of reference for whether thefesultiag rate is ‘less than compensatory’
or ‘éxcessive,’ the most useful and reliable starting point for rate regulation is an inquiry into
'costé.” Farmers .Union Central Exchange, Inc. v. FERC, 734 ¥.2d 1486, 1502 (D.C. Cir. 1984),
cert. denied, 469 U.S. 1034 (1984). Thus, “[d]epartures from cost-based rates must be made, if
at all, onty when the non-cost factors are clearly identified and the substitute or supplemental
ratemaking methods ensure that the resulting rate levels are justiﬁcdm by those factors.” Jd. at

1530.

Consistent with the above principles, 1t has been a well-established rule uhdsr both the

FPA and the analogous provisions of sections 4 and 5 of the Natural Gas Act (“NGA™, 15
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US.C. §§ 717c & 7174, that a negoﬁated rate—a rate that buyer and seller are wiliing to
acc;ept@is not exémpt‘ ﬁoxﬁ_ the statutory requirément that it be just and reésonable. The courts
have recognized tﬁat “when ﬂlgre is a cbmpeﬁﬁve'market the FERC may rely upon market-based
p;ices in liew of costmof;service :regulation to assure a Just and reasonable’ resit”
Elizabethtown Gas Co. v. FERC, 10 F.3d 866, 8§70 (D.C. Cir. 1993). See, also Lou;'séana Eriérgy
& Power Authority v. FERC, 141 F.3d 364, 365 (D.C. Cir. 1998) (“Where there is a cornpetitive
market, the Fedsral Energy Regulatory Commission (FERC) may rely on market-based raf.es mn
~ lieu of cost-of-service regulation to ensure that rates satisfy this ra'quircment,’;).

Similarly, courts have recognized that the Commission may apprépziately rely upon the
prices emerging from a fully competitive market as reaspnablﬁ proxies for the results that would
follow from applying its historical policy of basing rates upon the cost of providing service plus
a‘fair_ rehﬁn on investing capital. The District of Columbia Circuit explained the underlying
ecqnomic rationale in Tejas Power Corp. v. FERC, 908 F.2d 998, 1004 (D.C. Cir. 1990):

In a competitive marl%e‘c, whete neﬁher buyer nor seller has

significant market power, it is rafional to assume that the terms of

their voluntary exchange are reasonable and specifically to infer

that price is close to marginal cost, such that the seller makes only

anormal return on its investment.
in tﬁe context éf a proceeding under the NG& the D.C. Circuit subsequently explained that in a
cémpetitive market there is reasonable assurance that the regulated utility “will not be able to
raise its prices above the competitive level without losing substantial business to rival sellers. . . .
Such market discipline provides strong reason fo believe that [the regulated utility] will be able
to charge only a price that is ‘just and reasonable’ within the meaning of § 4 of the NGA.”
Elizabethtown Gas Co., 10 F.3d at 871.

Thus, although the Commission has granted companies the authority to charge market-

based rates, the Commission in so doing has not abdicated its continuing responsibility to ensure

6



that these rates are consistent with the FPA, ie., that théy are just and reasonable. Indeed,
market-based rates are premised on the existence of 2 truly competitive market that ixnpose$ price
.djscipline on sellers and f)rotects the interests of consumers. Allowing sellers to charge whatever
pﬂce'ﬂley desire when a méﬂ;c’c is not competitive would amount to an administrative. repeal of a
key compoﬁent of the Federal Power Act — the requir.emcnt' of section 205 that a public util}'iy
may lawfully charge only a price that is just and reasonable.

B. The Commission’s Proposed Refund Condition Is Consistent with Its
Authority to Condition Market-Based Rates.

Tﬁe Commussion has the authority to grant market-based rates, and the Commission has
the conesponding. authority to condition market-based rates. The Commaission’s implementation
of market-based rates within the structure of sections 205 and 206 of the FPA is simply a grant of
authority to jurisdictional public utilities to change their rates without the full panoply of filings
required by section 205 and without prior Commission review. ‘When a public utility changes its
rates and charges, the Conimiséion issueé a public notice and gives persons potentially affected
by the rate filing an opportunity to file prbtests and requests for hearing.i The Commission then
determines whether the proposed rate is acceptable for filing. | Ifa 5eari,ng as to the justness and
reasonableneés of the rate is required, the Commission mstitutes such a hearing under section
206.

When 2 pubiic utility applies for market-based rate authority, once it has adequately
demonstrated the requisite lack of market power,” the Commission normally issues an order

accepting the applicant’s tendered market-based sales tariff for filing without suspension or

Section 205(d) prohibits 2 public utility from changing its rates and charges without advance
notice to the Commission and the public. 16 U.S.C. § 824d(d).

In dismissing petitions for review of Order No. 2000, the D.C. Circuit confirmed “the current
state of the law: the Commission approves market-based rates only if the seller and its affiliates

7



hearing. At the same time, the Commissién also waives many of the'ﬁlingl requirements of
section 205(c)’ and the Commission’s implementing regulations.* Spéciﬁcaliy, the Commissiqn
_rout‘inely‘ grants the‘applicant waiver‘ﬁfom compliémcé with the provisions of subparts B and Cof
Part 35 of the Commission’s regulations, 18 CF.R., Part 35, subparts B-C, dealing respectively
with the required content of an initial rate schedule and the requu'ed contents- of any filing for
change in rate schedule.® The Commission has thus waived the requirement that rate chauges be
filed at least 60 days before they become effective.

These waivers of the ﬁh’.ﬁg requirsments of section 205 and the Commission’s regulations
are predicated on the assumption that the existence of a competitive market rénders such filings

unnecessary. Thus, there is no need to require the seller to specify a sales price if effective

either do not have or have adequately mitigated market power.” Public Utiliry District No. I of
Snohomish County, Washington v. FERC, No. 00-1174, slip op. at 14 (D.C. Cir. Dec. 11, 2001).

" To effectuate the requirement of section 205(a) fhat rates and charges “shall be just and
reasonable,” section 205(c) requires a public utility to file with the Commission schedules
showing all rates and charges subject to Commnission jurisdiction, together with the
classifications, practices and regulations affecting the filed rates and charges.

The Commission has implemented section 205(c) by adopting a regulation, 18 U.S.C. § 35.12,
reguiring the filer to explain the basis for the rate or charge proposed in its initizl rate filing and
how the proposed rate or charge was derived. The filing public utility is also required to submit a
summary statement of all cost computations involved in arriving at ’rhe derivation of the level of
the rate in sufﬁcwnt detail as to justify the rates.

Unlike traditional public utilities that own generation or transmission facilities, “power marketer”
public utilities, which own neither generation nor transmission facilities, are not required to file
any service agreements for either short- or long-term sales, but only guarteriy transaction reports.
In Southern Company Services, inc., 87 FERC ¥ 61,214, at p. 61,847 (1999), reh’s pending, the
Commission announced a change in generic policy that would require power marketers to submit
service agreements for long-term transactions like traditional public utilities; but this requirement .
was to be implemented only upon the Commission’s issuance of an order on rehearing in that
cage, which has not occurred. More recently, the Commission has proposed to change the cument
filing requirements to eliminate all filing of service agreements for market-based sales of .
electricity and all quarterty transactions reports; instead, sellers would post on their web sites and
- file electonically with the Cormmission indexes of customers that contain a summary of
contractual ‘terms and condifions in iis service agrenmcnts and transaction information for its
- market-based sales during the most recent calendar quarter, See Revised Public Utility Filing
Requirements, 66 Fed. Reg. 40,929 (2001) (to be codified at 18 CF.R. pts. 2, 35 & 37) (proposed
July 26, 2001).



. éompetition m the markets in which it operates Wili assure that the price will be within the zone
of reasonableness. There is no need o réquiré the séller to file the detailed cost i‘nfonnationﬁ
‘required ﬁnder the Commissioh’s regulations if 'thle competiﬁvel x;iérket affords.an altemaﬁve and
satisfactory method of keepiﬁg pﬁcé ‘in an appropriate relaticjﬂsﬁip to cost.  Since the
fundamental underlying premiée for markei-based rates 1s the existence pf a market in which
coﬁpeﬁtioﬁ restrains pﬁces to just aﬁd reasonable leveis, it is completely consistenf Wlth 2 gfant
;)f maﬂcet—based rate autho;-ity fo condition it as the Commission propé_ses: to éttach a
prospective refund colnditi'on if rates charged under that raté schedule are the product of the
exercise of market power.
C. Rebuttal of Specific Arguments.

1. The Commission’s Prdposed Refand Condition Is Consistent with the
Filed Rate Doctrine and Does Not Constitute Retroactive Ratemaking.

Several lparties characterize the Commission’s action as akm to “making efforts to expand
that authority [pursuant to section 206] to allow it to order retroactive refunds for market-based
sales.” E.g., Comments of Mirant Americas, inc. and Mirant Amen'cas' Energy Marketing, L.P.
(“Mirant™) (Jan. 7. 2002), at 4; see afsb Comments of Dﬁke Energy Entities (“Duke”) on the
Comumission’s November 20, 2001 Order Establishing Refund Effective Date, and Proposing To
Impose Conditions on Market-based Rate Tariffs énd Authorizations (Jan. 7, 2002) (“If a
supplier is granted the ability to charge market-based rates, that is the filed rate under the Federal
Power Act. As such, under the Federal Power Act, there are limits on the Commission’s ability
to change the filed rate and limits on the Com:mission’s ability to order retroactive refunds of the
filed rate™), at 7. These characterizations are inapposite. The Commission is not here ordering
retroactive refunds for sales already made pursuant to outs’fandmg market-based rate aﬁtﬁority, it -

1s attaching a prospective refund condition.



'Duke,. Mirant aﬁd others making this claim misunderstand the Commission’s FPA
authority. Such aiiinterpreta.ti_on of the filed rate docﬁtriné would utterly demolish the permanent
“bond of protection™ for consumers that Congress intended to be,avat.ilablelto consuméré.at all
times and in all circumstances. See Atlantic Refining Co. ‘v:.‘Puin‘c Sery. Comm’n, 360 U.S. 378,
‘ | 388 (1959). The essential elemeﬁts 6f thls pr§tection iﬁ;iilc}a the Tequirenient ﬂ_;zat:. (i) raies and
' charges sstabliéhéd by a regulated utility for a new servicé meet the Commission’s “jué’g and

reasonable” standal;ds and (2) .any changes which the utility subsequently makes in those rates
and charges be subjected to a process in which the utility bears the burden of establishing the
justness and reaéonébleneé;s of the changes, and consﬁmers are fully protected through the
availability of refunds.

In granting a supplier the ability fo charge market-based r.a,tes, the Comnmission in no way
has abdicated its statutory obligation undér the FPA to ensure that these market-based rates are
just and reasomable. As the New England Conference of Public Utilities Commissioners,
Vermont Department of Public Service and thé Michigan Public Service Commission (jointly
“Stéte Commissions™) correcﬂjf explain in their comments, “[m]arket-based rates are not
deregulated rates and it is an affirmative obligation of the Commission to ensure that 'éondifioﬁs
justifymg reliance on market forces to '.constrain rates within a zone of reasonable are an.d rém‘ain
i place” Comments of the New England Conference of Public Utilities Commiissioners,
Vermont Department of Public Service and the Michigan Public Service Commission (.Tan 7,
2002), at 2 (citations omitted). Further, these State Commissions are a_bsoluteiy correct in their‘
assessment that “[tjariffs ﬁlat permit utilities fo pass supracompetitive prices through to

- ratepayers are not less unreasopable than fuel adjustment charges that reflect imprudently
incuﬁ‘ed costs. If such charges are not already impﬁciﬂyinconsistent with filed market baséd

rate tariffs, the Commission is well within its powsr to modify those tariffs.” Id. at 3. See also
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Public Service Co. af New Hampshire, ‘6 FERC 9 61,299 ( 19795; Cities and Villages of Albany
and Hanover-; I, 61 | FERCY 61,037, atp. 61,186 -(1992).‘

There 1s well-established legzﬂ precedent that ‘the Commission may'order re,funds‘ for rates
cha;ged in violation of or in excess of the ﬁlled raté.- -lS.e'e, e.g., Louisz'anﬁ Pub. Serv. Comﬁz V.
FERC, 174F3d 718, 224 & n.6 (D.C. Cir. 1999) (“The Commission's authority to order refunds

of amounts improperly collected in violation of the filed rates derives from FPA § 309 [16
U.S.C. § 825h]); T &wns of Cbﬁcora’ v. FERC, 955 F.2d 67, 73 (D.C. Cir. 1992). -Once the
lCommission departs from 2 system of cost-lbased'rat'emaking,premisgd ﬁp@n the utility’s filng a
fixed rate pursuant to section 205(c), the “filed rate” ceases to bé 2 simple numbg:r. With market-

~ based rates, lthe filed rate 15 not & fixed number or a mathematical formula, but an economic
concept adopted by the Commission: a rate to be set by competitive market forces. A “market-
bésad rate” is lawful under the FPA. only when competitive market forces keep rates within the

“zone of reasonableness™ permitted by the stafute. The Commission’s proposed refund condition

would enable the Commuission to ensure that if market power is exercised ané supra-competitive
rates charged, these 6vercha‘_rges are properly refunded to customers.

Accordingly, the comments made by various parties that the Commission léc;ks the
authority to require refunds for a periqd of greater than 15 months miss the marii entirely. See,
e.g., Comments of the Independent Energy Producers Association (Jan. 7, 2002) (“an open-
ended and perpetuél refund liability is not consistent with Section 2067}, at 2; Imtial Comments
of Entergy Sefviccs, Inc. (Jan. 4, 2002) (“the proposal would constitute an end-run around the
FPA, which ‘requires ﬂlat refunds are allowed only upon 60 days notice and may cont.inue only
- for a fifieen-month periéd” and “there would effectively be no limit on retroactive refunds from

sales made pursuant to market-based rate authority”), at 8.
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Where a refund bondition 15 made part of the filed rate, as the Cémmiésion 15 now
pm}:;osing to do here, and the Commission finds that sellers have imposed charges violating or
departing from the filed rate, the Commissi_on has not onlj/ the right but the du@ 0 consider all
 the ééuitable factors rélating t§ the fairness of ordering 'reflmds. See Koch Gateway Pz’peiz’ne Co.
v. FERC, 136 F.3d 810 (D.C. Cir. 1998): Towns of Concord, 955 F.2d at 73 (“The Feaeral Power
Act does not explicitly deprive the Commissic;n of remedial discretion with respect to refunds; m
fact-the Act guite clearly confers it.”). Although the Commissio.ﬁ has discreiion to dét_ennine
whether refunds are necessary, see, ¢.g., lowns of Concord, 955 F.2d at 76, the “sound basic
Tule” consisteﬁt with agency authority and considerations o-f equity is “full refund under an
~ invalid order.”™” Consunier Federation of America v. FPC, 515 P.zd 347, 359 (D.C. Cir. 1975), |
cért. denied, 423 U.S. 906 (1975). “The rationale for prompt ordering of refunds is clear: ‘to
afford consumers = complete, permanent and effective bond of protection from excessive rates
and charges.”” Intérsraz.‘e Natural Gas Ass'n v. FERC, 756 F.2d 166, 171 (quoting Atlantic
Refining C;). v. Public Serv. Comm 'n, 360 U.S; 378, 388 (1959)). |

2. The Commission Has the Authority to Take Geperic Actiop Under
Seciion 206. ‘

Contrary to the argument made by several parties, see, e.g., Request of the Edison
Electric Institute and the Alliance of Bnergy Suppliers for Rehearing ané Initial Comments on
"Order Establishing Refund Effective Daté and Proposing to.Revise Market-based Rate Tariffs
a:dd Authorizations (Dec. 2(}, 2001) (“EEI Com:nents”j, at 17, 22-26, courts have held that the
Commission does have the authority to make generic findings under either éection 206 of the
FPA or section 5 of the NGA that existing rates are unjust and unreasonable. In American Public
Gas Ass’n v. FPC, 567 F.28 i016, 1064-67 (D.C. Cir. 1977), the Court held that the Commission
could exercise its aufhority under NGA section 5(a) through rulemaking as well as adjudication;

see' also Wisconsin Gas Co. v, FERC, 770 F.2d 1144, 1153 (D.C. Cir. 1985) (articulating the
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American Public Gas holding). Additionally, n the natural gas certificate context, couné have
la]so held that “the Commission may satisfy its § 7 obligations by making generic ﬁhdings of -
public cénvezﬁence.a.nd _neéessi’cy.” United Distribution Cr.)mp.am'es,. 88 F3d at 1139,
Recently, m upholding Order No. 888, the D.C. Circuit fejected the argument thét _

- sections 205 and'206 of the FPA “do not give the Commission the autﬁozity to Qrder OPEn access |
as a generic remedy.” Transmission 4§cess Policy Study Group, et al. v. _FERC’, 225 F.3d 667,
685 (D.C. Cir. 2000), cert. granted, 69 U.S.L.W. 3574 (Feb. 26,7 2001). Instead, the Court |
accepted the Commiésion’é reliance “upon general findings of systemic monopdly conditions
and the resulting potential for anti-competitive beha.vior,. rather than evidence of monopoly and
~ undue discrimination on the part of individual uti]ities.”‘ as “sufficient %6 substantiate its decision
to mmpose the open access requirement.” Transmission Access Policy Study Group, 225 F.3d at
688, cz'ting:r Wisconsin Gas, TT0F2d at 1166, The Court foilowed the rationale of Wisconsin Gas
in concluding that the Commission “satisfied the requirements for invoking its authority under
FPA§ éOé{a).” Id.

3. The Commission’s Action Is Consistent With the Legisiative History
- of Section 206. '

Argunients that the Commission’s application of FPA section 206 (b) is contrary to the
intent of Congress are wide of the mark. £.g., EEI Comments (“The Commission’s action in this
proceeding obviously goes far beyond what the framers of the RFA {Regﬁlatory Fairness Act]
intende&.”), at‘ 20. The Regulatory Fairness Act was not intended to ﬁarrow the reach of the
Commission’s refund authority. Rather, it was intended to remedy the fundamental inequity
associated with seliers béing allowed under the statute to change rates on 60 days notice, subject
to & potential maximum suspension of five months, while consumers were denied any rate relief
until the conclusion of & litigated complamt proceeding; Thke Regulatory Fairness Act provided

some degree of parity in treatment, with sellers and buyers accorded the end-state statutory
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protection of entitlemeﬁt to “just and reasonable rates.” “{TThis bi!i is more fair to these
‘ coﬁsumefs because it makes it just as easy 1o eﬁjoy a refund as it 15 no'w‘to contend with an
Increase.” Statement of Rep. Bruce, 134 Cong. Rec. H8094 (Sept. 23, 1988). “Uﬁliﬁes should
‘receive and consumers should pay, a just and reasonable rate for electricity.” Statemeﬁt of R@.
Gejdenson, Id.

A Commission grant of market-based rate authority relieves sellers of the 60-day notice |
period required to modify their rates. The refund condition that the Commission s :ioyx}
proposing to add to grants of market-based rate autﬁority, which would be triggered only as to a
- seller that violates the pfoscn'ption against engaging in anticompetitive behavior or exercising
market power, maintains parity with that t‘irriing, énd thus is entirely consistent with the
framework of the Regulatory Fairness Act.

4. There Is More Than Ample Evidence Demonstrating That Recent
Market Conditions Have Resulied in Unjust and Unreasonable Rates.

Somé parties argued that the Commission has failed to make the findings necessary to
initiate a section 206 proceeding. See, e.g., Comments of Southern Compény Services, Inc. (fan.
.7, 2002), at 6~8. The Commission, however, has aniassed more than ample evidence that the
current market-based rate authorization scheme - i.e., one without a refund condition — is unjust.
and unreasonable. See, e.g., Staff Report 1o thé Federal Regulatory Commission, Investigation
of Bulk Power Markets: Souﬁw;as‘a Region (Nov. 1, 2000), Staff Report to the Federal
Regulatory Commission on Wesiern Markets and- the Causes “of the Swmmer 2000 Ezice .
Abnorma.ﬁties, Staff Report on U.S. Bulk PowerlMarkets (Nov. 1, 2000). The Federa] Trade
Commission (“FTC”), too, issued a staff réport on electric power market reétmcturiné issues,
concluding that “the benefits of deregulating the electric power industry may be deferred — or
may not materialize at all — if existing monopoly utilities are left unchecked to exercise market

power in a deregulated marketplace.” Federal Trade Commission Staff Report: Compe‘citioﬁ and
' 14



Consumer Protection Perspectives on Electric Power Regu}atbry Re.fcﬁlml "(Iu]y 2000), atl 3.
Indeed, the FTC Staff filed comments in this docket stating that in their view, “before allowing
public utilities the ability to sell electric .energ_y and ancillary scrviccs .at market;based .prices,.
structural conditions should be in place to support effective competition in wholesale electric
, market;.” Comments of the Staff of the Bureau of Economics and the Office of the General
Counsel of the Pederai Trade Commission (Jan. 7. 2002), at 2. ) |

Additionally, other coﬁﬁneﬁts receixfeci in this docket support the finding that there are
market conditions, ‘even outside of the West, thét- would indicate currént markets rére not
sufficiently competitive to rely solely on market forces to discipline rates. See, e.g., Comments
of Industrial Coalitions on Conditions to Market-Based Rate Aufhorizations (Jan. 7, 2002)
- (discussing extreme price spikes in the Midwest, ﬁaws in New England’é market, and in
| particular, the conohlsién by the PJM‘MaIket Monitoring Unit that ““[m]arket participants do
possess some ability to exercise market power under certamn conditions in PIM ma:rkéts.”’), at 8
(citations omitted); Motion to Intervene and. Commments of Multipleinter?enors (Dec. 5, 2001)
(“Clearly the New York power and electricity markets do not currently .protect COTSUIMErs
agaiﬁst anticompetitive 5@havior and market power abuses.”), at 7.

Finally, the Commission itself in its November 20, 2001 Order in AEP Power Marketing,
Inc., et al., 97 FERC ¥ 61,219 (2001), has found that the prior hub-and-spoke method, which it
used to assess market power under most market-based rate tariffs now outstanding, is insufficient
and must be replaced. In that ordér, the Commission “concladed that, because of significant
structural changes and c;;)rporate realignments that have occurred and continue to occur in the
.~ electric industry, our hub-and-spoke analysis no longer adequately protects cuétomers against
generation market power in all circumstances.” Jd. at p 61,969. Given that virtually all market-

based rate authorizations now outstanding were granted using the hub-and-spoke method, the
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proposed refund condition is essential to protect consumers from the potential abuse of market

power while a new, more complete test is developed and implemented. .

Iv. CONCLUSION
| -Tﬁe refund condition ﬂlat the Commission proposés here mefeiy ensures that market~_
based rates on file .are just and reasonable rates, and 'pmtectsl customers in the event that p}iblic
utiﬁtiés wi;th ma:ket—based Tates aﬁuse ﬁleir market power by charging supra-competitive prices.
Accordingly, NRECA supports the refund co;ldiﬁ%pn the Commission proposes.

Wherelefore, NRECA supports the Commissioﬁ’s proposai to implement the refund
condition set out in the November 20 Order, with the clariﬁcétions outlmed in NRECA’s January

7, 2002 comments.

16



Respectiully submitted,

NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATION

By:

Wallace F. Tiliman, General Counsel

Richard Meyer, Semor Regulatory Counsel

National Rural Electric Cooperative
Association

4301 Wilson Botilevard

Arlington, VA 22203

Telephone:  (703) 907-5811

Susan N. Kelly
Randolph Lee Elliott

: Phyllis G. Kimmel
— Miller, Balis & O'Netl, P.C.
1140 19™ Street, N.W., Suite 700
Washington, D.C. 20036
Telephone:  (202) 296-2960

Attorpeys for National Rural Electric
Cooperative Association

February 5, 2002
: 17



CERTIFICATE OF SERVICE

I hereby certify that I have this 5t day of February, 2002, served the foregoing
document upon all pé.rties shown on the Commissibn%s official service lists in the above-
' capﬁs'ned proceeding by depositing copies in the United States mail, first class postage

prepaid.

By

Phyllis G. Ximmel

Mriller, Balis & ONeil, P.C.
1140 19™ Street, N.W., Suite 700
Washington, D.C. 20036
Telephone:  (202) 296-2960

i8



. UNITED STATES OF AMERICA
| BEFORE THE |
FEDERAL ENERGY REGULATORY COMMISSION -

Standardization of Generation Interconnection ) Docket No. RM02-1-000 |
- Agreements and Procedures ) '

COMMENTS. OF THE NATIONAL RURAL ELECTRIC COOPERATIVE
ASSOCIATION AND THE AMERICAN PUBLIC POWER ASSOCIATION ON
THE ADVANCE NOTICE OF PROPOSED RULEMAKING AND JANUARY 11,
2002 STANDARD GENERATOR INTERCONNECTION OPERATING

AGREEMENT AND PROCEDURES ‘

The National Rﬁrai Electric Cooperaﬁve Association (“i\IRECA”) and the
American Pubi'icl Power Association (“APPA”) (collectively “NRECA-APPA”) hereby
submit comments responding to the Advanced Notice Of Proposed Rulemaking

(“ANOPR?”) issued by the Federal Energy Regulatory Commission (“FERC” or the
“Commission”) in the above-docketed proceeding on October 25, 2001, and the
Standard Generator Interconnection Operating Agreement and Procedures filed by the ‘
Intercormection Agreement and Interconnection Procedures Drafting Groups in the
above-docketed proceeding on January 11, 2002

NRECA-APPA .gfanéral are supportivle of the Commission’s efforts to
standardize the generation interconnection process through the ANOPR. NRECA-APPA

have members that are constructing generation themselves (or contracting with third

! Standardizine Generator Interconnection A greements end Procedures, Advance Notice of

Proposed Rulemaking, 66 Fed. Reg. 55,140 (November 1, 2001}, FERC Stats. & Regs. [Notices} ¥ 33,540
(2001} (“ANOPR™}. '

? Stzndardizine Generator Intercopnection Aereements and Procedures, F-ERC Dkt No. RM02-1-
000 (2001} {Standard Generator Interconnection Procedures and Standard Generator Interconnection and




parfies ’;O construct generation) that will mterconnect to the local transmission grid, as

well as transmission owﬁing memnbers who are receiviﬁg rec}ussts by third party
géneratér‘s for interconnection services. What 'NRECA—APPA’S members share in
common is a significant concern about what interconnection and related costs should be
appropriately borne by loads. Many of NRECA—APPA’-S members are network
" : tlrénsmissionvservice 'cufstomers ur;d;r the O'"pgn Ac‘cgss‘ Tr@@séion_ Taﬁffs (f‘QATTs-”)
of vaﬁdﬁs iitili'ties arouud the cozmtry Such me&ﬁﬁérs are very lc;oml:emédﬂabott: the
network ti'ansmissic;n costs bérne By their loads, and also want to‘ ensure thét their
network service ri ghts are not eroded or adversely affected as part o"f this process.
I BACKGROUND

In the ANOPR, the Commission stated its intent to adopt 2 standard generator

interconnection agreementaﬁd procedures to apply to ali public utilities that own, operate
or contro] transmission facilities under the Federal Power Act (“FPA™).?> The
Commission further stated that it was consideripg basing the standard agreement and
procedures on those adopted by the Electﬁc Reliability Council of Texas_(“ERCOT”), as .
supplemented and modified by various “best practices” that the Commission identified
and included n the AN OPR as Attachmént f.A. _For purposes of commenting on these
interconmection issues, the Commission included a summary of its current pricing policy

as Attachment B. However, the Commission stated that commenters shouid not interpret

Operating Agreement, filed January 11, 2002) (berein after, the “January 11 IPs” and “January 11147,
respectively, and the “January 11 Filing”, collectively).

3 ANOPR at § 35,798,



Attachmeﬁt B zs an indicator of the Commiission’s idng—term pricing p_olicy, and that the
Commission would address cost résponsibility and pricing in a subsequent rulemaking.’

In the ANOPR, the Commission strongly encouraged interested persons to pursue
CONISENSsUs on int_erconnectioﬁ 158U€8 thfou gh a consensus building process to be ﬁﬁﬁatcd.
by the Commission.5 Subsequently, the C;Jmnﬁssion directed staff to establish that
process, and r.equired participants te file a. single decuﬁent__feﬂectmg as much consensus
éslpossi.ble ona stan&a:d generétor ir‘ltercoil:nécltion‘agreer‘n‘ent and prbc:edur:s, oﬁ or
before January 11, 2002.° The Commi.ssion ordered that“comments on issues posed by |
the ANOPR be filed on or before F ébrumy 1, 2002.7 NRECA-APPA participated in that
consensus process and hereby submit their written comments on the ANOPR as well as
the January 11 Filing. |

118 ABOUT NRECA

NRECA is the national service organization representing the interests of 930
consumer-owned, not-for-profit rural electric systems sérving more than 35 million
consumers in 46 states, meluding 2500 of the nation’s 3,128 counties. NRECA counts
among its members both fxansmission-owni’ng and transmission«dépendeﬁt utilities.
Kilowatt-hour sales By rural électric coopergtives account for approxifnate}y nine percent
of total retail electricity sales in the United States. Neaﬂy 50% of the electricity sold by

electric cooperatives is purchased from others, and consequently, NRECA’s members

4 1d. at g 35,799-3,
5 L‘_-

é See Standardizine Generator Interconnection Acreements and Procedures, FERC Dikt. No. RM02-

1-000 (2001} (Revised Notice of Staff Public Meeting, issued October 31, 2001; Notice of Staff Public
Meeting, issued November 5, 2001; Notice of Extension of Time, issued Decernber 14, 2001; Notice of
Staff Public Meeting; issved January 3, 2002; Netice of Extension of Time, issued January 16, 2002),




have 2 sirong interest in ensuring access to. existing and new generation resources. The
7 majority of rural electric cooperatives are not regulated as “pubiic' utilities” under the
FPA and are ;mali entities under the Small Business Regulatory Enforcement Fairness
Act 0f 1996, |
L. ABOUT APPA
APPA is the national service organization representing the interests of the
nation’s approximately Q,OQO municipal and other state and local government-owned
utilities thronghout the {jnited gtates. APP A member utilities include state public power
agencies and serve many of the nation’s largest cities. The majority of APPA members,
however, are located in small and medium-sized communities in évery state except -
Hawaii. APPA members serve about fifieen percent of all kilowatt-hour sales to ultimate
consumers in the United States. About 1,870 of these systcmé are cities and runicipal
govemmenté that currently own and control the day-to-day operation of their eleciric
utility systems. As purchasé%s of néarly seventy perceﬁt of the power used to serve their
ultimate cuétomefs -- nearly forty rﬁiilion people in the United States - they have a vital

interest in the competitive future of the electric power industry.

Id. (Notice of Extension of Time, issued January 16, 2002).



IV. COMMUNICATIONS

Communications regarding this docket should be directed to the following

representatives:
Wallace F. Tillman, General Counsel ~~  William D. DeGrandis -
Richard Meyer, Senior Regulatory Counsel William P. Scharfenberg - .
National Rural Electric Cooperamve Assomatlon . Paul, Hastings, Janofsky & Walker LLP
4301 Wilson Bouleva:rd > _ _ 1299 Pennsylvania Avenue, N W.
Arhington, V1rg1ma 22203-1860 ~ Tenth Floor _

~ Phone: (703)907-5811 , " Washington, D.C. 20004
Fax: (703)907-5517 Phone: (202) 508-9500

E-mail: rich.mever@nreca.org Fax: (202) 508-9700

E-mail: billdegrandis@paulhastings.cormn
E-mail: billscharfenbere@paulhastines .com

Allen Mosher, Director of Policy Analysis
American Public Power Association

2301 M Street, NW.

Washington, D.C. 20037

Phone: 202-467-2944
Fax: 202-467-2992
E-mail: amosheri@ APPAnet.org

V.  EXECUTIVE SUMMARY

As a general principle, NRECA-APPA believe that transmission delivery rights
that are associated with new interconnection products should vest éoiély n the entity that
pays (has paid) for those rights. A number of NRECA-APPA members are network
customers of &msﬁission providers and want nothing in this proceeding to undermine
their riggh‘gs -under such network service arrangements, L.g., it is vital to those members and
the communities that they serve that they continue to receive reliable tré.nsmission service
at predictable rates and that they not be forced to subsidize profit-seeking activities .of
others that will provide no discemable benefits to the NRECA-APPA members and their

custormners.


http://rich.rnever&.reca.org

At the same time, NRECA—A.?PA’S members ére also interested in just and
reasoﬁable interconnection procedures to @nsﬁre that plarﬁs that they are cbhstmcting {or
that third party’s are constructing to serve their loads) are interconnected on a timely
basis. Moreover, some of NRECA-APPA *s memibers have encourtered fe"sistaz_icle from

fransnﬁséi.oﬁproviders' torollmg-m t;i ﬁaﬁsmiésion rates tﬁc cos‘.t of transrmssmn
facilities that c‘leAariy‘ formed iJéft‘lOf the integrated ﬁ'ansmission s’yéterﬁ and that w‘eré
:Iie'ed\ed for serviﬁ'g thé cooperative’s and public power providér’s network Joad.
‘Conselquenﬂy, ensuring appropriate cost allocations and responsibilities between
generators and transmission providers are also significant goals of NRECA-APPA’s
-members, and the Commission should use this opportunity fo delineate clearly the -
facilities that will be the geﬁerator’s responsibility, and those facilities whose costs
should be rolled-in to transtission rates.

In addition, while standardization is in many respects a desirable goal, NRECA
notes that many of its members are borrowers of funds from the Rurai Utilities Service
(“RUS™) and they must adhere to RUS regulatory requirements and, in many cases,
obtain RUS approval for entering into power supply arrangements or interconnection
agreements with third party generators. As boﬁowers of funds frém RUS, cooperatives
are required to ;Srovide service to their members who are beneficiaries under the Rura]
Electrification Act of 1936 (“REAct™,® and cooperatives must obtain RUS coﬁsent ifany
facilities financed by RUS funds are o be uscd by nor-REAct beneficiaries. Some

NRECA members are non-j urisdictional utilities and may voluntarily adopt the final

8 7U.S.C. § 901 gt seq.



standards and agreement 1ssued as a result of this rulemaking, but others may reserve the

right to modify them in light of the requirements of RUS and its membefs.

"Some of NRECA’é members are also concerned that construction of

interconnection facilities for non-members may result in loss of their tax-exempt status.

Tax-exempt §preratives must ensure that aﬁ least 85 % of their income is derived 'ﬁo.m
members, agd amounts received for cénsu‘ucﬁng or providing facilities foi“ non-members
could be construed as non;mcmber incéfne and jeopardize the tax-exempt status of thle
cooperatives. | |

The proposed liguidated damagé provisions contéinéd in both the ANOPR and the
January 11 Filing are also of concern to many NRECA-APPA members. The liquidated

damage provisions are especially burdensome on cooperatives and public power

-providers because of their small and limited staffs. The lean staffs of cooperatives and

public power providers spend much of their time discharging their contractual and

regulatory obligations to provide power to their customers. While cooperativés and
public power providers have a.'véry good track record of responding to third party

generator requests and using reasonabie best efforts in doing so, imposition of liquidated

damages for missed study deadlines and in-service dates is especially probiematic for

cooperatives and public power providers, and may make it financially prohibitive for
themn to continue handling interconnection requests from third party generators. In
addition, cooperatives and public power providers do not have outside shareholders, and
they will be the ones typically at risk for the liquidated damages. Moreover, the

fiquidated damages rmay result in compensation for conseguential and related damages



 that havé been consistently excluded in_l mtgrconnection agrséments that lhave beéﬁ

approved by the Commission.
In addition, fvhile imposing liquidated dgﬁlages on fransmission providers, the

ANOPR and the January 111A copltain'no related requirements typically contéinec} in

_contracts With ﬁquidated damage provisions, _i__g_.,' milsstc;nes, for generators. At the very
least, this is inequitable. NﬁECA—APPA are in favor of reasoﬁébl_e miieétonés that a
generator must satisfy in order to retain Its place in the queue, both before and aftér
éigninghn interconnection agfeement. Sorne NRECA-APPA merﬁbers have received
interconnection requests from generators who then delay projects, to the detriment of |
other generators who are béhind them 1in the queue, even afte:féhtsring into an
interconnection agreement.

NRECA-APPA are géncrally supportive o_f the concept of stréamiined proce'ciures‘

for interconnecting “small” generators, in some circumstances. Hoﬁever, NRECA-
APPA are concerned that the Commission should nof overlook their reliability and cost ..
implications for transmiésiéﬁ providers, particularly those in rural areas. For example,
the 20 megawatt (“MW™) threshold pfoposed in the ANOPR ‘and January 11 Filing could
be far too high for some systems. Projects of only a few MW in size can greatly impact
.circulits that are near their stabilitif limits, and could, in such cases, impose very
significant costs on cooperatives and public power providers. NRECA-APPA
reconunend replacing the fixed “size” threshold for streamlined interconncction '
procedures with a flexible standard that takes into account the size of the generator

relative to the size and stiffness of the transmission circuit to whick it would be



intcrcoﬁnected. Moreover, NRECA-APPA woulé not exempt so-called “small’.’- :
generation from éPPTOpriately assigned intérconnccfio‘n reiaied ﬁ:osts.

Finally, NRECA-APPA have some concern about the Cdmmission’_s decision to
focﬁs_ on interconnection services, productsr and related prccadures' in this ANOFR,
without-colnsid.ering related cost allocation and pricing issues, or the impact of theée -
services on the Commission’s pro forma OATT. At times dun'ng the consensus prdcesé,
NRECA-APPA’s members found it very difficuit to consider thé'proposed changes to the
interconnection agreement and procedures Qiﬁhout considering the implications on
pricing‘and the OATT. Because cost allocation and pricing and OATT issues have not
yet beéﬁ'detennined, NRECA—APPA must reserve their right to feconsider their -
agreement wi;ah many of the iﬁterconne_ction 1ssues/provisions in the J anﬁary 11 Filing
based upon the impact that the Commission’s additional rulemakings in these areas may
have on them. Changes to the OATT should not be made piecemeal in ﬂﬁs
interconnection process but should instead be addressed if and when the Commission
conducts an overall reexamination of the OATT, possibly as previously announced in

discussions of FERC Docket No. RM01-12,

VI. COMMENIS

A.  Generation Interconnection Products And Studies

Attache;i to both the January 11 IPs and January 11 IA is the Generation
Interconnectioﬁ?roducts and Studies document, which attémpts to define three new types:
of interconnection service that a generator may request from the transmission provider.”

These so called “product definitions” are in a very real sense the centerpiece of the

See Jarmary 11 IPs (undesignated atiachment); January 11 1A, Att. A.



materials generated by the conscﬁsus building ﬁrocess. These product definitions were
the subject of much discugéion and debate throughout the consensus pro'cess, and have
yet to be agree& to by the participants in that process, let alone the industry at large.
Thus, NRECA»APPA do_es not believe that a copsensus has been achieved on these
definitions. | | |

NRECA-APPA have grave concerns regardmg fhésé ;‘)rb&uctrdéﬁ‘zlziﬁénﬁ to ‘the
extent that they would compromise the pﬁnciple that any énd aﬁ transmission deiivery ‘
service rights that are associated \mth new interconnection products vest solely in the
-entity that pays (has paid) for those rights. Even though the Energy Resource
Interconnection Service and Network Reéoﬁrdelntercoﬁneétion Service product
~ definitions state that they do not in and of.themséives convey rights to any deli;zf-:ry
service, these products may effectively transfer a right to transmission delivery service
capacity that heretofore resided with the Network Customer (as defined in the OATT)
from the Ne‘cwork Customer to the interconnecting generator.

This transfer of ﬁghts to delivery service capacity from the Network Customer Vto
the interconnecting generator 1s most troublesome under the definition of the Network
Resource Intarconnecﬁon Service product and 1s best iliustra{ed iﬁ twb different
sceﬁarios. The first scenario involves a Uaﬁsnﬁssion system that has existing excess
delivery capacity, Le., “headroom” to accommodate a new interconnecting genei‘ator; In
this circumstance, if a gené:rator chooses the Network Resource Interconnection Service
pré duct, tile {ransmission prdvidcr would determine through study of its system that no
additional network upgrades are necessary to accommodate rfhe new generator. However,

once the generator is receiving this Network Resource Interconnection Service — which

10



provides that at any future time, the interconnection generator’s facility may be

- designated as a Network Resource '(as defined in the OATT) by a Network Cuétome: -

this headroom would become permanently associated with that generator, rather than the
Network Customers that paid forit. If a Network Customer later chooses to designéte

another nearby generator as 2 Nefwoﬂ; Resource, and would have made ilsg-; of this

- previously available headroom to access that generator, the Network Customer might be

* prevented from doing so unless it pays for costly upgrades to the transmission system.

Such costly upgrades may result because the transmission provider is now obligated to
stuciy its system in a manner that preserves the deliverability 61‘ the generator with
Network Rcsdurge Interconnection Service to serve any Network Customer that
designates.it- Essentially thé right of Network Customers to choose Network Resources
would be compromised becauéé network delivery service capability would now be
associated with particular generators receiving Network Resource Intercommection
Service, rather than the Network Customers that paid for it. The right to this “headroom”
should remam vested in the Network Customers that hav;e paid for it, and not transfer to
the gen'eratcrﬂby virtue of a simple renaming of interconnection products.

The second scenario is a fransmission system that has no existing capacity to
accommodate a new interconnecting generator. In this circumstance, if a generator
chooses the Network Resource Interconnection Service product, the fransmission
provider would determine through study of its system that additional network upgrades
are necessary to accommodate the new generator. To the extent that Network Customers
bear the cost of these network upgrades, then the future right to the use of those facilities

should vest in the Network Customers, and not the generator. To do otherwise would be

11



o uncouple the right té transmission déliﬁfery 'capabi'lity from the entity that paid for the
upgréde. However, fo' the extent that the generatdr pays these costs, then the rights tothe
associated ﬁansnﬁssion'delivery capability should vest in that genera_tor.w
o NRECA-APPA recognize that their polsitio'ns are dependent somewhat on the
pricing and cost allocation issﬁes that will be addressed by the Commission‘.‘in thé next
phase of the interconnection rulemaking. Nevertheless, it is important that the
| Commission at.this stage properly define what types of facilities cqnstiﬁlte nehvofk
upgrades — Whichm;re subject to;féileddn and transmission cre&iting ~ and direct
assignment faciiities, which are bormne directi.y‘by the gen'eratorl and nbt squ ect to
reimbursement or credits. Only through cieﬁxﬁng which faciiities fall wiﬂnin which
category can this rulemaking be effective. Direct Assignment Facilities (as defined in the
OATT), for example, typically inchide the interconmection line that connects the
generator to the high voltage transmission system as well as the generator step-up
transfonﬁer, certain switches, new substations, etc. Netwoﬁ{ Upgrades (a:_s defined m ‘%he
OATT) are those new facilities and transmission lines that are part of the integrated
transmission system, and enable the delivery of power to load and enbance reliability.
There 15 obviously some difficult ine drawing to be done in applying these two
categories to specific simaticns. To help address this difficulty, the intercénnection
studies performed for the generator should clearly describe which facilifies will be

considered Direct Assi gnment Facilities, and which are Network Upgrades, so the

e However, in situations where the generator pays the cost of network upgrades but the generator is

later reimbursed for those costs through transmission credits under a Network Service Tarfff, then the
Network Customers again should have the rights to the additional network capacity,

12



~ generator will understand its cost expoéwe and have ample opportunity to question ﬁe
results of the studies and seek m@fe information.

As a separate concern, NRECA-APPA note that the Generation Interconnection
Products and Studies document state§ that_ the rights and obligaﬁoné defined in the
deﬁlﬁtions ére to apply to distribution ievel interconnections."! fSulch- an unqualified
extension to disﬁ'ibu’cioil Would ovefstep the bounds of FER(C’s jurisdictional authority
under the FPA.'? Unless a generator intérconnecting at the distribution level will be
selling power at wholesale, or wheeling power across transmiésion_faciiities, there is no .
‘ FERC jurisdictional acﬁifity. NRECA-APPA expect based on the experience of their
mezﬁbéfs that by far the greatest of numﬁef ‘of generators located on ﬂle &istribuﬁon
system will never take such actions. Mofeoyer, even with respect to those
intercmnne_ctious that may be FERC jurisdictional, the physical and economic'diffgrences'
between interconnections at the distribution and transmission levels would make a single
rulé for both mappropz'iate.ul .NRECA—APPA therefore, ask the Commission to clarify
that this proceeding applies only to interconnectipns at the transmission ievel.

NRECA-APPA encourage the Commission to carefully consider the implications

and effects of the new interconnection products that it ultimately adopts on the

i See January 11 IA, Att, A, fn. ** (Generation and Intercomnection Products and Studies, second

footnote “**™),

2 See 16 U.S.C. § 824(b)(1).

B The Commission’s proposa! that interconnections of 20 MW and less should be exempted from

paying for studies and system upgrades demonstrates why, from a technical level, the Commission shouid
not apply this ruie to distribution level interconnections. Obviously, 2 20 MW generator interconmected at |
the distribution level would have the most severe safety, reliability, and cost implications. Thronghout fhis
process, the Commission will find that standards and procedures that are appropriate at the transmission
level, will not be appropriate for the distribution level. Moreover, the state and local regulators fhat have
been regulating the distmibution system for 65+ years are in the best position to determine what rules should
apply to generation interconnected to those facilities to meet local conditions and system designs.
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customer/rétepayer, and to establish products that promote the efficient siting and
constru;tion of generation and transmission facilities as diétate@ by demand (j.e., tﬁe--
customer/ratepayer or Network Customer). NRECA—LAPPA fully support the |
Cormission’s efforts to promote a competitive bulk poweﬁ maxket,land interconnééﬁng
r'mlw. generation ’;o the gridisa key. compoﬁent of such pro-competitive policies. The
market, in general, and NRECA~APPA-’S members; speciﬁ.cally, many of whom née:d
new cépacity to meef their neéds, can greatly benefit from ifnprovcd intércoxmection
pi'()c:f:dﬁrzes.ﬁ4 |

B. Scope And Treatment Of Network Uperades

The Commission.‘ s consensus building process failed to yield any consensus

- among participants over the definition of a “Network Upgrade.” Failure to reach

“consensus was due in large palrt to the fact that “Network Up gradeé” is defined in the
OATT to be those modification or additions to transmission-related facilities that are

mtegrated with and support the transmission system for the general benefit of all users of

such tcénsmission system.”® In addition, the cost of Netwérk Upgrades 1s typically borne
by the transmission customer. Consequently, o the e?:;tent that a particular upgrade 1is
defined as a “Ne’c&ork Upgrade,” chances are that the tra:xsmission custormer will bear the
cost of that upgréde through higher transmiésion rates. While a generator could itselfbe

the transmission customer for point to pomt service, it 1s more likely that Network

However, NRECA-APPA note, as discussed in the next section, that Network Customers should
not be saddled with costs for Network Upgrades that are never built or compieted because a planned
generation facility is not constructed. '

B Pro Forma OATT § 1.26 (Definition of “Network Upgrades”).

i
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Customers like many of NRECA—APPA’S members would bear such costs under the
 network tariff prévisions.

During the AN OPR conéériﬁus building process, it éppeared that some génerétors :
wanted all intercomlection—reiated facilities .Iaeemed to be Network Upgédcs, ai}én those
facilities that have historically been considered Direct Assignment Facilities borne by the
generator. If taken to its ‘lo gical extreme, the generator would be responsibie for no-
intercon_neétion cosfs, Whilé potentially causing ‘u'nne;cessary transmission facilities to be

“built. Such costs would be borne by transmission customers even In nstances where
reliability is not enhanced by the new transmission facilities, or where no Network

. Customers have contracted for power that raquir_es such facilities. If a network upgrade
for interc.onnection does not provide a‘ general benefit to the transmiésion grid, then the
costs of that upgrade should be borne entirely by the gcnerator. To the extent that the
upgrade does provide a general benefit to the grid, then in the circumsfance where the
generator has paid for those upgrades, once transmission service is obtained by the
generator or by load contracting with the generator, the generator would be reimbursed
for its appropriate Network Upgrade costs through appropriate transmission service
credits.

From a generator p}erSpectivc, NRECA—APPA note that some of their members
have enéountared resistance from the transmission provider when peﬁtibnjng- to roli-in to

- transmission rates the costs of facilities that clearly did benefit the transmission system
and should have been considered Network Upgrades. The Commissic;n should clarify the
| ambiguity in this area. Network Upgrades that are needed to interconnect a generator

that will be serving a particular Network Load or loads — wherever those loads are



1Qcai§d in that fransmission system — should be rolled in to the fransmission system’s
rates.’® Such npgadéls‘(i‘ieéﬂy ar; part of tilf: mtegrated system and ,pfovide'éyStem—Wide

beneﬁfs to all transmission Qustomérs. | |

NRECA-APPA urge the Commission to ensure that only appropriate network

upgrade costs be borne by Network Customafs, and adopt a consistent policy regarding
B rolledfin treatment for Network Upgrades that are added to a system fo accommodate 2
ne"W’ generator. There should be a reasonably clear delineation bétween Direct
Assignment Faciiit-i.es and Network Upgrades; however, tﬁe Commission shouid not,
-under ﬁressure from the generators, disregard the well-established requirement that
Network Upgrades provide'a general benefit to all users.

C. Standardization Must Accon_xmétigte Revional Differences

New interconnection products and the stedy process associated with those
products must accommodate existing markei differences, regional and otherwise. The
designation of new interconnection products should not drive the redefinition of markets.
Rather, these new interconnection products should be adapted to regional and other
market differences, _i;;, transmission systems under an RTO versus no ﬁTO, regions with
organized spot markets versus no organized market, markets with installed capacity -
Tequirements Versus no requirements, etc.

For example, Network Resource Interconnection Service is defined in the Jamuary
11 Filing to be superior interconnection service o any that is currently being offered.

Under the OATT, a Network Customer must designate Network Loads by delivery point

1 Some NRECA-APPA members are Network Customers who serve loads in multiple.control areas,

and build gereration to provide power to their customers in such different control areas.
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with a teﬁ-year forecast. lTo accommodate the Network Resource Interconnecﬁon

Service r.equest, the mi$sion provider is t§ study the genefaidr at full output, andlthe '
u‘éﬁsmission-providef is to ensure that the aggregate of the gcneration m the local area |
can be delivered to the aggregate of the loaﬁ o n the transmission syste.m.‘ ‘This is to be
éccoiriplished by “displaéing” somie pbrtion of the ﬂemork Reséur{:es with the geﬁerator
output. This conceﬁt is-problematic for all but the largest transmission systems.
Displacing Network Resources in the study could yield erroneous results since some of
the displaced generation may actually have impacted the study results, and some of the
‘actual displaced generators may not even be on the system of the entity conducting the
study. The study thus could be entirely invalid.

b. Maintainine Tax-Exempt Status — 85/15 Miember Incoﬁle Test

There are certain tax-related impediments that may hinder a coop erative’s ability
to comply with the Commission’s new standard generator interconnection agreement and
~ procedures. One such restriction directly applcable to electric cooperatives concerns the
requirement that in order to maintain tax-exempt status under Section 501(c)(12) of the
Internal Revenue Code of 1986, as ameﬁded,” at least &5 percent of the cooperative’s
income must be received frém the cooperative’s members for the sole purpose of meeting
losses and expenses. If such member-derived income does not at least equal 85 pefceﬁt
of total income (determined on an annﬁai basis), then the cooperative would lose its tax-
exempt status and become a taxable cooperative.

Some of NRECA’s members are concerned that construction of interconnection

facilities for non-members may result in loss of their tax-exempt status. Tax-exempt

7 26 U.S.C. § 501(cXi2); 26 CFR. § 1.501(c)(12).
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cooperatives must ensure that at least 85% of their incoﬁ;e continues to be derived from
members, otherwise the cooperative’s tax-exempt stams could be j'leopardized. One
remedy is for cooperatives té be made Whoie if theif tax-exempt status 1s Ioéé due t0
'p'rov.idling iﬁfejrconnec;ti_on. ‘éeﬁibe’s,_ allowmg them to “gross.up” théir charges in sucha
situation. Altemati#ely, it méy Ee necessary for the Commission to éngage actively .in
discussions with the Internal Revenue Service, as Weﬂ as the US Congress to support
legislation or perhaps regulation that eliminates this significant impediment with regard
to the 85 .percent restriction. The possibility of losing tax-exempt status in this way could
have a significant and chilling effect on the desire of some of NRECA’s member
cooperatives to embrace the Commission’s interconnection 1utiatives since loss of tax-
exempt stams could significantly increase the rates that members pay for transmission as
well a5 generation services.

E. Lignidated Damages

Both the ANOPR and the January 11 IA propose that the transmission provider
pay liquidated damages to generators in the event that the transmission providér
mterconﬁection facilities or Network Up grédes are not completed by tﬁe designated
completion dates that had been agreed upon by the parties.’® The January 11 IPs propose
that the tranémission provider pay liquidated damages to the extent that it fails té meet
any of its obliéations under the procedures, ¢.g., failing to complgte a study in the allotted

time period.'

8 See ANOPR (ERCOT IA § 4.1B(ii)); Jamaary 11 IA § 5.1B(ii).
See Japuary 11 IPs § 135,
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NRECA-APPA are opposed to .compulsc;ry inclusion of such liquidated damages,
and believe these measures are best addressed by the parties to such contracts. Many
cooperatives and public power provi de:rs with lilmit.ed staffs are simply ﬁot well
positioﬁed to maﬁage the inte:rconnedtipn study process, an_d/ or p.rocurerhep;c and |
colnstz.'uc-tio‘n pfocess, and it would be unduiy burdensome for them to be held to specific
study periods and specific in-service dates. Moreover, any payments would ultimately be
borne by individual retéil customérs since cooperatives and public pov?ez: providers and
do not have outside shareholders.

The ANOPR proposes that transmission providers pay liquidatéd damagés 0
generators of Y2 of 1% of the total intercénnection costs for each day ﬂlat the stated In-
' service date is missed, up to a maxumuin of 20% of the to‘cai interconnectiof; costs. The
January 11 IPs p;roposes damages of 1% per dayuptoa m&mm of 50% bf the actual
cost of the applicable study. The January 11 A does not specify damage lamounts. The
appropriateness of fhese liquidated damage provisions is troublesome given that it
effectively would act to compensate generators for lost profits and consequleﬁtiai
damages; damages‘ that FERC-approved interconnection agreements typically exclude.

An in—servicé date may be missed for any of a variety of reasons beyond the
controt of the transmission provider. Intercommection facilities -~ including lines,
substations, breakers aI_1d related equipment -~ are not manufactured and fabricated by the
fransmission provider. Rather, multiple véndors manufacture this equipiﬁent tailored to
the particular generation faci.lity and transmission system that it will interconnect. Such
equipment and facilities are simply ﬁot available “off-the-shelf.” An in-service date may

slip because of delays by any of the equipment vendors in producing the eguipment that
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is needed. Theré also can be delays related to environmental pemﬁttiﬁg end
condemnation. For these reasoné, if the Commission does approve of liquidated damage
provisions, NRECA-APPA assert that it is essential that the Commis_si‘on also adopt the -
TO Proposal in the J anua:y HIA, restricting the acc:mﬁi of liquidated damages until no
eariierlthan 15 months after all regulatory approvals, right-of-way, etc. have been
obtained®® In addition, there should be an exclusion from the liquidated damages

provisions of all items beyond the control of the transmission provider. These provisions
are essential because these and similar delays are outside the control of the transmission
provider, and therefore, any liquidated darnage penalty that did not release the
transmission provider from liability aﬁsing from these uncontroliable events would be
unreasonable, |

The émall staffs of cooperatives and public power providers spend much of their
time discharging the contractual and regulatory obligations to provide power fo their
customers. While cooperatives and public power providers have a very good track record
of .responding to third party generator requests and use reasonable best efforts in doing
so, imposition of liquidated damages for missed study and in-service dates is especially
problematic for some cooperatives and public power providers, and may make it
financially prolﬁbitive for them to continue handling interconnection requests from third
party génerators. Indeed, RUS staff have indicated grave concern ovef this liquidated
damage provision. For instance, aSSmning the ANOPR lquidated damage provisibn is
adopted, if a cooperative that is an RUS borrower agrees to construct a $20 million dollar

transmission project for a generator, it will need to advise RUS that it conld be subject to

» See January 11 IA § 5.1B(i) (TO Froposal).
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liquidated damages penalties-of as much as _anothe;;i Iﬁillion, for a total .e;fnosure o
RUS of §24 nﬁlﬁoﬁ, even In situations w’nére the generator _has 1O actual darnéges.

“Step in” rights for generators have some appeal as an aliemative to liquidated
damages, particularly sincé they leave financial responsibility with the pérty that seeks
the benefit. However, because generators do not have eminent domain riglﬁs, \drﬁxal]y
any type of neﬁ -fransnﬁssion line or facility would have to be built by the transmission.
provider with eminent domain rights. Consequently, “step in;’ rights might not be much
of an alternative at ail, except with rgspect to the acquisifion 311d instatlation of the
necessz;ry “hardware.”

| At the same time, NRECA-APPA have members who are constructing generation
{or are having third parties construct ge_neration) for their member’s needs. Unreasonzble
delays in tﬁe construction of interconnection facilities by trar_xsmission providers could
hamper the ability of the cooperatives and public power providers to supply power
through such new facilities to its mmbers. Consequently, there must be somé reasonable
basis for holding transmission providers accc;untabie for é_énstmcting projects on a timely
basis. Some interconnection agreements that have been accepted by the Commission
require the interconnecting utilities to adhere to Good Utility Practice and to use best
efforts to construct such projects, with the transmission provider responsible for actual
damages. A similar legal standard should Be considered by the Commission for the
interconnection agreement and related procedures to be developed as part of this procesé,
in leu of the lignidated damage provisions.

From a different perspective, NRECA-APPA beheve tixat a generator and

interconnection utility should be able to negotiate these types of provisions, allocating



risk and responsibility as is aépropxiate and efficient under the circumstances. The
parties méy decide to include bonus_as for having work bompleted prior to the stated in-
service date, with some form of coﬁpensation for daigages if the date is missed.
Milestones should also be incorporéted (see Section F below). In any event, NRECA-
APPA oppose cofripuisory inclusion of quﬁidated damages provisions, and believe these
measures are best addressed by the parties to such contracts.

The AN OPR, while mciuding a liquidated damage provision if the transmission
provider misses an in-service deadline {discussed above), contains no such requirements
for generators. Likewise, the January 11 IA contains no agreed upon langnage regarding
rhilestones, although it does include & provision proposed by the “TOs”.*!

Some systems, such as PIM, specify a number of milestones that tﬁe generator
must reach after signing the interconnection agreement, or risk losing its place in thé
interconmection/transmission queue. NRECA—APPA are in favor of reasonable
.milestones that a generator must satisfy in order to retain its place in the ciueue a_fter
signing an intercommection agree:mcnt. Some NRECA—APPA-members have received
requests from generators who sta’;e a desife to mterconnect, but who delay projects, to the
'de‘fziment of other generators who are behingd them in the queue. This places the
transmission provider in the unenviable position of having to referee disputes and
constantly prod generators to abide by their obligations and adhere to the timeline in the

interconnection agreement. Milestones serve a usefu] purpose in delineating these

= See January 11 1A § 5.14 (TO Proposal).
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requiréments beforehand and eétabliskﬁng individualized bright line standards by which

1o measure progress once the interconnection agreement has been signed.

G _Smggll Generator intérceﬁn’eéﬁoﬁ Reguests - | o

The ANOPR ?roposes exemptiﬁg small generators (20 MW and beiow) from
péying for in;cert:onncctién studies and network upgrades, and requires the ﬁ'gnsnﬁssion
proﬁder to put strearnlined procedures in place for adinimst'eriﬁg intercbnnectiron
requests from these small generators.” Section 14 of the Japuary 11 IPs contains
proposed modified interconnectioﬁ procedures for small generators, largely proposed by
the smali generator grozip particl:ipéting in the consensus building pfdéess. NRECA-
APPA believe fundamentally, that generators ought to be required to pay the costs that
they ‘impose on the system, regardless of size. In addition, while NRECA-APPA la.re
supportive of the concept of streamlined procedures in some cases for intcrconnclcting |
generators, NRECA-APPA do not believe that the proposed artificial threshold of 20
MW should be determinative of which projects qualify for such streamlined
consideration.

While the 20 MW threshold may seem reasonable to many in the industry, this
MW level is really quite high for a number of éoopefatives and public power providers
who are providing service i less populated arcas of the country. Maﬁy cooperatives and
public power providers serve small 10acis at the end of long radial high-voltage lines.
Because of the electrical characteristics of these lines, a generator of even a few MWs in
size could have a significant impact on the stability and reliability of the circuit. Also,

some cooperatives and public power providers operate high voltage circuits with a total

z ANOPR at§ 25,799-5,
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peak 1oad of less than 2.0 MW. Those cireuits would be totally overwhelmed by a 20

MW, or even 2 10 MW generator.” In. addition, the 20 MW threshoid does not take into
| acqount the possibié penetration 'ievei' for new genera.tor. units. While the first 20 MW
génerator nﬁght be easily int'egrated ixﬁo some !raqémission Circuits, the second or third
céﬁla caﬂée Sigiﬂﬁcan*t reliabiiity iﬁfoblems r'fo:r_ the systeﬁn.

Té address these concermns, it ‘wm‘ﬂd make more sense 116} uée a’ flexible threshold
that provides simplified procedures for geﬁemtors of differént sizes based on the size and
sﬁfﬁness' of the éfansrnission_circuit to which they would inferconnect. Where the
generaior ﬁould be small in relation to the circuit, and the circuit is not currently loaded
close to its stability limits, véry little ‘eﬁgineering would be reciuifed to interconnect safely
and reliably.. Where the generator is large in rélation to the circuit, or the circuit already |
faceé stability problems, then it would be a mistake to apply é.tréarrﬂined procedures to
the intercormection. Engineering studies, and possibly significant system upgrades would
be necessary and shou_ld not be rushed or skipped over simply because the generator falls
below an arfificial ﬁﬁrcshold that .aoes not relate to the operational éharéctéristics of the
system.

NRECA—APPA are also boncem.ed that the adoption of 2 fixed MW threshold
could create too much of an opportunity for gaming. For example, 2 generator could take
advantage of streamlined procedures based‘. ona 20 MW ﬁlreshold by developing ten 15

MW units in close proximity (but at different interconmection points). One solution might

- Moreover, NRECA-APP A note that the Generation .Intercon:uecﬁon Products and Studies

document suggests that the rights and obligations in the definitions are to apply to distribution level
intercopmections. The proposed 20 MW threshold for streamtined interconnection at the transmission leve]
would be unreasonable at the distribution level. Strezmlined procedures would not be appropriate at the
distribution level for generators larger than 15-30 kilowatts.
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be the imposition of a one-mile ownership/.con‘n'el rule applied such that units owned or
o cdritrdllé:d by e-parﬁ'cuiar 'Ueﬁﬂrator Wlthm a ‘one-niﬂe radilis 'all be groupcd together for
._ ‘_. ' pm'poses ef determzmnﬂ Whether the MW threshold has been exceeded

Fmally, NRECA-APPA Ia:orely suppcm: ‘the TO Posmon pmposed m the J anuary
11 IPs, which does not exempt small generators from the generator 1ntercomechon costs.
As stated above, NRECA-APPA believe fundamentally, that generators ought to pay the
costs that they impose on the sys_tem,lregardl‘ess of size. Moreover, if the Commiesion |
adOpts'NRECA—APPA’S proposed flexible approach, there is no need for such an
exemption. -If the exemptioe is properly crafted to reflect operational realities, fheze wlili
be very little study and engineeﬁng cost in those cases where the generator qualifies for
streamlined treatment. In such cases, cost would not be a barrier to development of the
project. On the other hand, Wk;efe the generator does not qualify for streamlined
treatment, by definition, there could be significant study and engineering ceets. In those
cases the generator shouid not be permitted to avoid responsibility fer the costs it imposes
on the system. Consumers who might not even get the benefit of the new generation or
the i'equired upgrades should not have to pay the costs just because the generator falls
below some @ﬁciﬂ threshold.

H.  Concerns About The Scope Of The ANOPR

NRECA-APPA are concerned about considering interconnection products,
services and procedures separately from cost allocation and pricing decisiors, and
changes to the OATT. First, NRECA-APPA and their members, as did many, found it
very difficult to consider the implications and eonsequences of interconnection services,
products and related procedures, without considering and agreeing upon the related

financial implications. Consequently, there are many issues/provisions in the January 11
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Filing that NﬁECA-—APPA now agree with in principle; however, because the cost

| allocation and pricing issues have not yet been determined, NRECA»APPA must reserve
~ their right to reconsider their stated po-siticlms regarcﬁng these issues/prpvisioﬁs based
u?On'thé -izﬁpabi ;ﬁ:?ﬂ;{;‘;-(:omm'issioﬁ’s separate upcoming mlgmaking on cost
responsibility and pﬁcing ‘1.nay have on them.

Second, NRECA—APPA have arelated concém regarding interconnection is;ﬁeé
that impact the OATT. While the.‘AN OPR s;ie_ciﬁc_:aﬁy addresses stgndar&izing generatof
interconnection é.gfeezﬁeﬁfs and‘ procedures, .b:e.:céusé of the is_sué.s"thét !ards*e_: i the |
inf;:rconnéction CONSENnsus Process, we are concerned that the issues discussed in this
forum could necessitate whoiesaie and fundamental changes to the OATT. Moreovef
because the Cémmissiom has stated that it 1ntends to issue a NOPR reforming the OATT
to standardize market design rules,”* NRECA-APPA believe it is more appropriate to
consider any changes to the OATT in the forthcoming market design procesding. -
Nonetheless, as with cost responsibility and pricing, it is very difficult to consider the
impliéations and consequences of interconnection services, products and related
procedures, without considering and agreeing upon the related OATT implications. |
| Therefore, N’RECA—@PA must again re_serx;e their right to reconsider their agreexﬁent
with many issues/provisions contained in the January 11 Filing based upon the impact
that the Commmussion’s separate rulemaking on the OATT and the forthcoming
mterconnection cost NOPR may have on them. Changes to the OATT should not be
~ made in the relative isolation of this docket but should instead be addressed if and when

the Commission conducis an overall resxammination of the QATT.

u Electricity Market Desien and Structure, 97 FERC 61,'146, at 61,633-34 (2601).
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Third, NRECA-APPA acimowle'dge that the primary players m the
interconnection ANOPR consensus process were the generators and larger transmission
providers; however, NRECA-APPA encourage the -Cqmmiss_ion not to c;vcrloolc the
impgct that its NOPR on the terms anld c;)ﬁditions of intarconﬁectibﬁ service (and the
foﬁhcoming interconnection cost NO?R) will have on the entire electricity fndustry -
from generator to consurher/ratepéyer -- arid to achieve solutions that will address the
| | concerns of all industry participants. NRECA—APPA and their members have

_ participéted in the IA and IPs drafting committae'méetings to f:he extent possﬂﬂe through

the dcsi- gnated seat for trénsmission ;iependent utilities. However, NRECA-APPA
maintain that the fact .that they and others have participated in these meetings in an way
precludes their right to cormment on the. drafting committee documents, whether in

support or profest.



VII. CONCLUSION
WHEREFORE, NRECA and APPA respectfully request the Commission to

consider their comments on the AN OPR and January 11 Filing.
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December 6, 2001

Comments Flied
(Referenced comments are posted-to the NRECA web site at: hto: //wrw nreca, ora/membersfpub nolicy) .

NEW SOURCE RE VIEW On November 30, the Utility Air Regulatory Group (UARG)
provided supplemental comments to EPA regarding its review of the impact of the Ciean
Air Act’s new source review (NSR) program. UARG previously provided comments
saying that EPA’s current approach to implementing NSR. would disrupt the ability of the
-electric ut:hty industry to provide a safe and reliable supply of electricity. The current
approach prevents utilities from performing common repair and replacem,..n.‘c projects and
from using permitted capacity to respond to electricity demand. The group’s most recent
comments show that states have been following the NSR rules as well as EPA’s historic
guidance whereby common industry repair and replacement projects are not modifications
triggering NSR. UARG said that recently, however, EPA Enforcement is attempting to
reverse state determinations that are inconsistent with the agency’s litigating position
without undergoing notice and comment rulemaking. UARG urged the agency to reaffirm
that common industry replacement projects are not modifications and thereby avoid serious
and adverse impacts on the supply of electricity. NRECA is a member of UARG.

NSE - INDIAN RESERVATIONS OnNovember 20, UARG submitted supplemental
comments regarding EPA’s proposed revision of the definition of “Indian Reservation” as
part of its NSR reform proposal (61 FR 38250). EPA is proposing to revise the term as it is
used in the redesignation provisions of the prevention of significant deterioration (PSD)
program. UARG explained that because of the interrelationship of certain aspects of
federal Indian law with important features of the CAA, the proposed change in the
definition could have significant unintended consequences. It threatens to work a
fundamental change in the effect that the tribes’ exercise of authority can have on sources
located outside the tribal lands. UARG suggested clarifying language that would achieve
EPA’s stated objectives without resulting in the unintended consequences.

RSP4 SHIPPING P4APER RETENTION PROPOSAL The Utility Solid Waste
Activities Group (USWAG) submitted comments in response to the Department of
Transportation Research and Special Program Admimistration’s (RSPA) shipping paper
retention proposal (66 FR 47443). The proposal would incorporate mio the hazmat
regulations the statutory requirement for shippers and carriers to retain copies of
hazardous materials shipping papers. USWAG supported the proposal in general but
objected to the imposition of new recording keeping requirements on the use of
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“permanent sknppmg papers”. USWAG said that mochfymg the current procedures to
requ:re the use and maintenance of a separate rurming log of these shipments would
impose a significant, unnecessary paperwork burden on industry. It defeats the purpose
of the use of “permanent shipping papers.” USWAG requested that RSPA maintain the
current, proven approach. NRECA is a member of USWAG. '

New Documents
(See Federal Register web site at: hgp [fwww.BCCess. gpe. gov/su docs/acss/acesMO html )

GUIIMNCE ON USE OF WET, EANDS AND RIPARIAN AREAS (November 6; 66 FR . -
56106) EPA notice announcing the availability of draft guidance for use by States, Indian -
tribes, and local governments regarding the use of wetlands and riparian areas for the
abatement of nonpoint source pollution. The draft describes three different strategies - the
protection of existing wetlands and riparian areas, the restoration of degraded wetlands and
reparian areas, and the establishment of vegetated filter strips and construcied wetlands.
The draft contains a considerable amount of technical information about the use of these
technigues, including a description of specific projects around the country and a
comparison of the costs and effectiveness of these wetland-centered abatement techniques
with more standard control technologies. The guidance is available on the EPA web site at
 http:/fwww.epa.gov/iowow/nps. The deadiine for cCommeEnts is February 4, 2002

GUIDANCE ON RECLASSIFICATION PROCEDIRES FOR HISTORIC RETROFIELS
EPA has provided written confirmation of its earlier gnidance regarding the methods for
demonstrating that “historic retrofills” are reclassified for purposes of the new PCB

. reclassification rule (66 FR 17602). In 2 November 8 letter to USWAG, the agency essentially

“grandfathers™ all retrofilis that were conducted prior to the new reclassification rule provided

they were conducted “in a manner that meets the conditions of the April 2, 2001 final
reclassification rule.” The lefter represents significant success for USWAG as it reverses
EPA’s original position. In the preamble of the final reclassification rule, the agency stated
that historic retrofills would not be viewed as reclassified under the new rule unless the
retrofills were conducted pursuant to an EPA waiver letter. USWAG convinced the agency to
resvaluate its position and EPA now agrees that as long as the historic retrofill operations meet
the requirements of the new rule, it only makes sense to view these retrofills as “reclassxﬁed ”
EPA’s letter is available on the NRECA web site,

ON-LINE ALEQWANCE TRANSFERS On December 3, EPA’s Clean Air Markets
Division announced that 1t is beginning to accept on-line allowance transfers of SO2 and
NOx allowances. The On-line Allowance Transfer System (OATS) is an Internst
application that allows parficipants to record their own allowance transfers for either the
Acid Rain Program or NOx Budget programs. Additional information about the new
program, inciuding a description of the procedures for making transfers, is available on

- the EPA web site at: http.//www epa. gov/airmarkets/transfer/index html.
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US GREENHOUSE GAS EMISSIONS UP The Department of Energy’s Energy

Information Administration (EIA) issued a report on November 9 that said that total U.S.

greenhouse gas emissions rose by 2.5 percent in 2000 - well above the 1.3 percent

‘average annual growth rate observed from 1990 to 2000. Accordin,', to the report, carbon
dioxide emissions, 83 percent of total U.S. greenhouse gas emissions, increased by 3.1

‘percent in 2000, the second-highest increase in a decade. The sources of the § mcrease

were from transportaﬁon—-relaied activities where CO2 emissions increased by 3.1

percent, and emissions from the residential sector, which rose by 4.9 percent. Energy

. indusiry-related CO2 emissions remained flat. The report, Emissions of Greenhouse
Gases in the United States 2000, is available on the DOE web site at

 fip://fip.eia.doe.gov/pub/oiaf/ 1605/cdrom/pdfigerpt/057300.pdf.

CROMERRR (November 28; 66 FR 59392) EPA notice that it is extending the
comment period through January 28, 2002, on its proposal for agency-wide cross-media
electronic reporting and record keeping requirements (CROMERRR) (66 FR 46161).
The proposal applies to all parts of Title 40 of the Code of Federal Regulations. The
extension is due in large part to the efforts of 2 multi-industry coalition, including UARG.
The coalition sent a letter to EPA arguing that although the agency characterized its
proposal as “voluntary,” in reality, once a state (or a company) has decided to implement
electronic reporting or record keeping, EPA’s specific requirements for those systems
become mandatory. The coalition said that if CROMERRR is finalized as proposed,

- current state electronic reporting and record keeping programs will not be allowed or
recognized by EPA uniess and until a state meets EPA’s computer system criteria and
secures EPA approval for program revisions or modifications. Similarly, regulated
facilities that already have electronic record keeping systems will need to meet applicable
CROMERRR criteria or will no longer satisfy EPA’s underlying record keeping
requirements. Many regulated entities, therefore, would have to adopt existing computer
systems to meet CROMERRR requirements or, it the alternative, replace existing
software and perhaps even hardware. For example, if a utility wanted to continue
maintaining records electronically, it would bave 1o revise its computer programs to
incorporate all of the quality assurance/quality control requirements specified in the
proposed regulations (e.g., protecting the documents from unauthorized alterations and
tracking all alterations). The coalition’s letter is posted to the NRECA web site.

TREATED W0OD GUIDELINES In response to concerns raised by environmental
groups regarding potential health and environmental effects associated with treated wood
_ products, USWAG developed a voluntary Treated Wood Guidelines document for use by
its members. The guidelines are intended to help ensure greater consistency and
uniformity within the industry regarding treated wood management practices. They aiso
are intended to help ensure that treated wood products are properly managed when
removed from service. Included in the guidelines are reasonable measures industry can
take to help ensure that secondary users acknowledge the potential risks and
responsibilities of the handling, use, and subsequent disposal of the treated wood
products. USWAG also is working with EPRI to explore additional reuse/recyciing
options for treated wood as alternatives to the traditional reuse market. The vohmtary
Treated Wood Guidelings are posted to the NRECA web site,
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- EP4 REGULATORY AGENDA (December 3; 66 FR 62239) EPA notice announcing the
issuance of its semiannua) regulatory agenda. The agenda provides specific information on
the status of reguiations and policies that are under development, revision, or review.

NAAQS OZONE STANDARDS (November 14;66 FR 57267) EPA notice of its.
proposed response to the U.S. Court of Appeals 1999 remand of the agency’s 1997
National Ambient Air Quality Standards (NAAQS) for ozone. The court ordered EPA to
reconsider the standard, taking into account possible beneficinl health effects from
ground-leve] ozons in shielding the public from the harmful effects of ultraviolet
radiation. In its response, EPA proposes to keep the standard for ground-leve] ozone at |
0.08 parts per million, the level it set in 1997. The agency says the damaging effects of
ground-level ozone far outweigh any benefits it may provide as a radiation shield.

By way of background, the remand was inchuded in a ruling in which the D.C. Circuit
overturned the 1997 ozone standard, as well as a new air quality standard for particulate
matter in a case that brought national attention. The court found that EPA exceeded its
constitutional authority in issuing the 1997 standards, partly because it did not base the

* standards on an “intelligible principle” for protecting public health. Most of the ruling
was subsequently overturned by the Supreme Court. The high court, however, let stand
that part of the lower court’s decision that ordered EPA to reconsider certain aspects of
the standards, including the possible protective effects of ground-level ozone, Comments

 on EPA’s proposed response to the court’s remand are due January 14, 2002,

TITLE ¥V QPERATING PERMITS {(November 27; 66 FR 59161) EPA final rule
revising the definition of “major source” under Title V (Part 70) to no longer require
sources subject to section 111 and 112 standards promulgated after August 7, 1980, to
inchude non-hazardous fugitive emissions in determining major source status. The final
rule, effective upon publication, also deletes the phrase “but only with respect to those air
pollutants that have been regulated for that category” from the definition. Thus, #t
requires consideration of all pollutants if fugitives are included. EPA is only requiring
states to revise their programs to mmplement the deletion. The change to exchude
fugitives emissions for sources subject 1o post-August 7, 1980, NSPS is optional.
Accordingly, this deletion conld theoretically trigger Title V applicability for some
sources with fugitive emissions that are not regulated under an applicable NSPS.

COOLING WATER INTAKE STRUCTURES 376(b} EPA Administrator Christine
Whitman signed the final section 316(b) Cooling Water Intake Structure (CWIS) new
facility rule on November 9. The rule is the first of three scheduled reguiations designed to
reduce adverse environmental impacts, especially impacts on fish and shellfish, from CWIS
at mdustrial facilifies and power plants. According to EPA estimates, the rule will govern
the design and construction of structures at 121 new manufacturing and electricity
generating plants over the next 20 years at a cost of less than $47 million annually. EPA
says it expects that the rule will not impact on the nation’s energy supply. The rule,
accompanied by & preambie of over 350 pages, includes elements of 2 two-track approach
‘suggested by industry that would allow certainty and fast permitting over greater flexibility



ENVIRONMENTAL BULLETIN -5- ' Decembper 6, 2007

through site-specific analysis. The approach is far less useable than that suggested,
however, and the rule has another major shortcoming in that it fails to inciude a definition
of “adverse environmental impact,” a key section 316(b) term. The rule, along with a
Technical Development Document, Economic Analysis, and other related information is
available on the EPA web site at: http://www.epa.gov/ost/316b/.

POLICY REGARDING EXCESS EMIESSE ON&‘ On November 8, EPA issued a

“memorandum titled “Clarification- State Implementation Plans (SIPs): Policy Regarding

Excess Emissions During Malfunctions, Startup, and Shutdowr.” The memo was intended
to satisfy the agency’s obligation under a settiernent agreement involving industry’s
challenge to EPA’s September 20, 1999, guidance on that issue. Unfortunately, through
some sort of processing error, the November 8, 2001, memorandum erroneously included a
paragraph that EPA had intended to delete. As a result, the agency is planning to re-issue
the guidance without the paragraph. It is currently making its way Up-the signature chain.
If you are provided a copy of the November §, 2001 guidance, please refram from '
circulating that document as it will soon be replaced with a new version.

WATER BODY MONITORING GUIDANCE EPA recently finalized the first of two long-
awaited guidance documents on tmpaired water listing and assessment methodologies under
the federal TMDL program. It includes recommendations to states regarding biological
monitoring to determine whether a water body Is impaired, thus requiring a TMDL. The
guidance contains few changes from the earlier draft that EPA circulated on October 5. It is
available on the EPA web site at: hitp.//www.epa. gov/owow/tmdl/new htmi.

Litigatios Proceedings

NPDES IMPLICATIONS OF WATER TRANSFERS The Second Circuit Court of
Appeals recently decided a case involving the inter-basin transfer of water in a manner
that raises potentially problematic questions for electric utilities that use canal systems to
connect separate waterbodies or operate hydroelectric facilities that divert water form one
waterbody and return it to another. The case nvolves a project that was designed to
facilitate the delivery of water to a city for use as drinking water ~ diverting the water
from a reservoir in one watershed basin through a tunnel to a creek and then to a second
reservoir in a separate watershed basin. Absent the tunnel, water from the reservoir
wouid not reach the creelc.

The plaintiffs in the case claimed that the release of suspended solids, turbidity and heat
from the tunnel to the creek constituted the “addition” of pollutants and, thus, friggered
NPDES permitting obligations for the city under the Clean Water Act. The court agreed,
In short, it ruled that whenever pollutants are transferred form one waterbody to a distinctly
separate waterbody by way of a discernable, confined and discrete convevance, that
transfer will trigger NPDES permitting obligations (at least within the Second Circuit). A
copy of the case is available online at: http://csmail law.pace edu/lawlib/legal/us-
legal/madiciarv/second-circuit/test3/00-9447 html,
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POWER PLANT QPACITY The U.S. District Court for the Eastern District of
Temnessee recently issued an opinion dismissing a citizen suit against two coal-fired
power plarits for alieged opacity violations (National Parks Conservation Association,
Inc.. v. Tenmessee Valley Authority, Ne. 3:00-cv-547 (E.D. Tenn. Nov. 26, 2001)). The
opinion offers two alternative rationales for distnissal — both of them significant. Under
the first rational, the court dismissed for failure to provide notice of sufficient specificity
to satisfy the reqmrem,.,nts for citizen suits under CAA section 304(b). The Court found
the group’s statement in the notice that the utility had “regularly violated” the opacity
standard ““for at least five years” insufficient in part because it did not “specify the dates
of the alleged violations or identify at which sites the violations oceurred.” Under the -
second rationale, the Court found that because the group had not identified any opaclty
exceedances that were not approved under the plant’s permits, the group’s suit was in
essence a collateral attack on a facially valid permit issued under the SIP. (The permit
allowed, among other exceptions, “de minimis” exceedances.for up to 2% of the time). .
Although the permit differed from the SIP by allowing the 2% exclusion, the Court found
the state’s decision to-provide the 2% exclusion in exchange for the plant’s agreement in
the permit to use 2 Continuous Opacity Monitoring System (rather than Method 9) as the
compliance method, reasonable given that the end result was a “more restrictive emission
standard.” The decision is available on the NRECA web site.
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Comments Flied
' (Referenced comments are posted to the NRECA web site at: hitp://waw.nrecd. or;z/memberslpub noi;cvf)

REGIONAL HAZE BART GUIDELINES On October 5, the Utility Air Regulatory
Group (UARG) submitted comments to EPA on its proposed guidelines for Best
Available Retrofit Technology (BART) determinations under the Regional Haze
regulations (66 FR 38108). UARG said the proposed guidelines intrude upon the States’
discretion to fashion local solutions for the visibility problems they encounter and in
doing so, exceed EPA’s authority. UARG said that Congress intended for the States to
take the lead in developing and implementing visibility protection programs and,
therefore, the proposed guidelines should be withdrawn and revised to be consistent with
the congressional allocation of authority. NRECA is 2 member of UARG.

NATIONWIDE PERMITS On October 9, the Utility Water Act Group (UWAG) filed
comments in response to a proposal by the U.S. Army Corps of Engineers to reissue and -
modify the nationwide permits (NWPs) (66 FR 42070). The proposed rule would reissue
all nationwide permits — even those issued as part of the Corps’ replacement permit
rulemaking in March of 2000. This would result in all of the current nationwide permits
being in effect for the same five-year period beginning on February 11, 2002. Inits
comments, UWAG supported the removal of the requirement in General Condition 26 to
affirmatively document coropliance with FEMA and also supported the corresponding
deletion of the notification provision in General Condition 13 for above grade fills.
UWAG said it approved of proposed revisions relaxing the mitigation preference for
restoration of at least 1:1 based on acreage and also the extension of the grandfathering
provision for certain projects permitted near the end of the NWP’s five-year period.
UWAG recommended that the Corps modify the acreage requirements for NWP 12, direct
divisions and districts to review and revise as necessary regional conditions that may
inhibit expeditious use of energy-related NWPs, and reduce the time Iiits in General
Conditions 13 to 30 days for energy-related projects. NRECA is a member of UWAG.

PROPOSED MERCURY TMDLs UWAG joined with the Federal Water Quality
Coalition in filing comments that responded to EPA’s proposed mercury total maximum
daily loads (TMDLs) for the Middle and South Georgia watersheds. The coalition
commended EPA for certain elements of the approach it used in drafting the TMDLs bat
expressed concern about several other aspects. It said it did not support the reliance on
the use of bioaccumniation factors and strongly opposed permitting options for point
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source dischargers that imposed limits equivalent to “po mixing zone™ requirements. The
coalition said it also was concerned about including requirements-for minimization plans
as permit conditions and said that there are other better ways to ensure that water quality
is protected while treating all parties fairly.

EP4 GUIDANCE ON RCRA CORRECTIVE ACTION On November 1, the Utility
Solid Waste Activities Group (USWAG) sent a letter to EPA endorsing comments by -
several other mdustry groups regarding EPA’s initiative to provide guidance to the = - -
regions on recognizing when RCRA corrective action has been completed (66 FR

- 50195) USWAG said the comments it is-endorsing have correctly identified the

strengths and weaknesses of the agency’s drafl guidance. It said that the process for
determining when corrective action is™“complete™ is essential for facilitating the transfer
of formerly contaminated properties and restoring them to economic productivity as part
of brownfields and similar programs. USWAG went on io say that the importance of such
a determination, however, is not Iimited to RCRA corrective action sites and therefore
urged EPA to develap_a,hl:oader program for remediations overseen by State regulatory
authorm.,s,/NRECA is a The guidance is available on the EPA

We:b sité at: http://www ena Govl correctiveaction. —
P

..,
e

/SPCC PHASE | AMENDMENTS On October 4 and again on October 15, USWAG

- sent additional information to EPA regarding secondary containment at oil-filled
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/

¥
i

¥
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electrical equipment installations and described the structural and design differences
between utility operating elecirical equipment and oil storage tanks. USWAG also
provided information regarding discharges of oil to navigable waters form oil-filled
electrical equipment mstallations that were reported to the National Response Center
since 1997, The information is part of a continuing effort by USWAG that is intended to

. assist the agency in tajloring its proposed Spill Prevention Control and Countermeasures

Plans (SPCC) Phase I amendments to address the special characteristics of ofl-filld y
electrical équipment. The SPCC Phase I amendments rule was finalized under the y
Clinton Administration but never promulgated. It currently is on hold while undcroomg
review and possible revision by the new Administration. The latest indications are that
pubhuatwn of the final rule has again been delayed and now is antlczpated no earixer than

™, Februm:},r'or March of nextyear """ T T - S /’

s ,7%“%%
.C(}M’PREHEN?H/E PROCUREMENT GUIDELINES OchtoM 29, USWAG jo jothied.
" with theMemm Coal Ash Association (ACCA) in submittmm comments that responded
to EPA’s notxmnd request for mformatmn on-Ats proposed Comprehensive Guideline for
Procurement of Produets Containing-Récovered Materials (66 FR 45256) and its Recovery
Materials Advisory Notice TV (66 FR 45297). USWAG and ACAA endorsed the proposal
to add to the Comprehensive Procurement Guidelines (CPG) blasting grit made with coal
slag and the designation of nonpressure pipe and roofing materials made with recovered
content concrete. They commended EPA for promoting the CPG program and said that the

™

assistance of the federal government is needed to break down the barriers to expanded use. "

"-.of coal combustion products - one of the most abundant mineral resources in the countxy

andﬂne of the largest stresses on waste disposal capacity. i

o
s
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- }RCM HAZARDOUS WASTE MANIFEST On October 4, USWAG filed commcnts‘

-with EPA in response to the agency’s hazardous waste manifest standardization and
.automation proposal (66 FR 28239). The agency’s proposal is intended to simplify the
‘current hazardous waste manifest program in several ways, including (1) revising the

; federal Uniform Hazardous Waste Manifest form to eliminate variability among states,
: (2) standardizing the manifest procedures for handling so-called “rejected loads™ and
© “residues” that cannot be accepted or handled by the designated TSDF, and (3) allowing
i for, but not requiring, waste handlers fo eiectromca}ly prepare, transmit, sigr, and store

B hazardous wasbe mamfests

T

In general, USWAG supported many of EPA’s proposed revisions that aim to provide

\ significant regulatory relief from current manifest paperwork requirements. USWAG

\ emphasized, however, that the final rulemaking romst be kept as simple as possible to

| | ensure full foture participation of the regulated community. It alse said that the rule will
uonly be effective if EPA continues to coordinate its manifest program with that of the
"Depaﬁment of Transportailon (DOT).

' In that regard, USWAG also submxtted comments i response to the DOT Research and

* Special Programs Administration’s (RSPA) proposal to revise the shipping paper

requirements for transportation of hazardous wastes (66 FR 41490). RSPA’s proposal is
intended to conform its shipping paper requirements with EPA’s hazardous waste manifest
reform proposal. USWAG said the ongoing coordination between RSPA and EPA is
necessary to ensure that the agencies’ interrelated regulatory requirements and proposals

" ~ are compatible and thus facilitate regulatory compliance and promote transportation safety.
. USWAG expressed concern, bowever, that the RSPA proposed regulatory language is -+ -

needlessly complex and therefore may frustrate compliance efforts. USWAG .
recommended streamlining the regulations by incorporating by reference EPA’s hazardous
waste manifest regulations and simply requiring that a printed copy of the hazardous waste
manifest form serve as the shipping paper and accompany the shipment — regardiess of -

~.whether a trad.ltlonal or elﬂctromc version is prepared by the waste generator

— e, — JRDSS

PCB Q& A MANUAL On oaob»r 4 USWAG sent a 1etter to EPA expmssm,, concErT
about the agency making changes to its PCB Question and Answer Manual (Q&A
Manual) without bringing those changes to the attention of the public. USWAG said that
because many in the regulated community may rely on the Q&A Manual in determining
their PCB regulatory obligations, it is important to know when and why EP A makes any
amendments to the document. USWAG said its letter was not intended to discourage
EPA from continuing with the development of the manual, but rather requests that EPA
simply provide better notice (as opposed to none) to the regulated community when it
amends the manual.

EPA responded favorably and quickly to the letter and said # is taking action to implement
changes on its PCB Home Page and in the Q&A Manual to better inform the public about
changes made. Specifically, every page of the manual now will contain a header identifying
the latest revision date and all Q& As bave been ndividually numbered sequentially by
regulatory section. In addition, the manual has a new front page identifying the mdividual



ENVIRONMENTAL BULLETIN -4 November 12, 2061

questions that have been changed since the last update. Thus, readers can go to the first page
to determine quickly the individual QézAs that have been modified or added. For additional
information, see the EPA web site at: http‘/fwww gpa, gov/opptintr/gcb/ e

o e st s ot ¢ a1 snen oot R e T—,

~ORD MERCUR}’ REPGR? USWAG a]so prowded comments on EPA’s report, |
. Characterization and management of Residues_from Coal-Fired Power Plants, prepared by -
the Office of Research and Development (ORD). USWAG said 1t is troubled that L
development of the draft report appears to have had little participation by the agency’s j
Office of Solid Waste (OSW). OSW is the focal point of regulatory decisionmaking within
the agency regarding sofid wastes in general and solid wastes with the scope of the Bevill
Amendment to RCRA in particu}ar USWAG said OSW data demonstrates that mercury
and dioxin concentrations in coal combustion products (CCPs) are too low to merit further
concern and qu..shéned ORD'’s reliance on a mass baiance approach to estimate anticipated

. mercury concentrations in CCPs. USWAG said that a mass-balance is a simplistic '

\. approach that, in black box fashion, generates output numbers based on broad assumptions

} an_d bypasses the complex chemical-physical relationships that are at the core of these

f issues, USWAGQG also cxpress.,d concern that the draft report does not seem to appreciate -

l the complexity of CCP reuse issues from both policy and economic perspectives, It makes .

\ casual, damaging preliminary conclusions of potential firture risk from some CCP uses.

_' USWAG urged ORD to strike such conclusions fmm the draﬁ report

o T
ettt ‘*‘——.__.,M e oyt

-
B et

New Documenis :
(See Federal Register web site at: http://www.acCess. gp0. gov/su docsfaces/acgs%().hmﬂ)

' UWAG UPDATE LETTER UWAG provided an Update Letter on October 8 that
includes information on developments of significant mierest to efectric utilities on Clean
Water Act issues that have occurred over the last several months. Issues addressed in the
Jetter inchude cooling water Section 316(b) and Total Maximum Daily Lead
developments as well as updates on various litigation activities. The update is available
on the NRECA web site at: htip://www.nreca org/members/pub_policy/.

MERCURY TEST METHODS (October 9; 66 FR 51518) EPA is proposing to modify
test method 1631 for measuring mercury in agneous samples. The proposal fulfills the
requirements of an October 19, 2000, settiement agreement. It requires the use of certam
“clean techniques”™ and quality control requirements when using the test method. The
deadline for comments on the proposal is December 10, 2001,

MIXTURE AND DERIVED-FROM RULES (October 4; 66 FR 50332) EPA direct final
rule clarifying an earlier rule (66 FR 27266) that revised the mixture and derived-from
rules under RCRA. The rule replaces an exemption concerning Bevill wastes that was
deleted inadvertently. The rule also clarifies that Bevill mixtures and histed bazardous
wastes that have been listed solely for their ignitability, corrosivity, and reactivity
characteristics are exempt once the characteristic for which the waste was listed has been
removed. The rule is effective December 3, 2001, unless adverse comments are received.
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DELAY OF TMPL RULE (October 18; 66 FR 53044) EPA final rule delaying by 18
months the effective date of its Total Maximum Daily Load (TMDL) rule (65 FR 43585).
The new effective date is April 30, 2003. The rule also gives states more time to submit
their nekt fists of impaired waters — to October 1, 2002, from April 1, 2002. The delay is
designed to allow the agency additional time to review the rule and incorporate
recommendations made by the National Research Council. Those recommendations
were published on July 13, 2000 (65 FR 43586).

As part of its resvaluation eﬂ’brts, EPA plans to hold public meetings to receive -
stakeholder perspeciives on Key issues associated with the TMDL program and related

. issues in the NPDES program. Additional mformation about the meetings, which EPA is

characterizing as “listening sessions,” is available on the EPA web siie at:
http://werw.epa. goviowow/tmdl/meetings/.

GUIDANCE DOCUMENTS (October 18; 66 FR 52918) EPA notice of avaiiability of
two guidance documents on compliance with land disposat restrictions (LDRs). The first
document is draft guidance on demmstrating compliance with the L.DR alternative soil
treatment standards. The second is a draft mterpretive memorandum on the stabilization
of organic-bearing hazardous wastes. The documents are available on the EPA web site
at: hitp: //Www epe.gov/epaoswer/hazwaste/ldr/soilguid htm. .

(Octobcr 10; 66 FR 51665) EPA notice of release of the third in a series of waterbody-
specific nutrient criteria technical guidance documents. This one addresses estuarine and
coastal marine waters. EPA aiready has published guidance for lakes/reservoirs and
rivers/sireams and plans to prepare a fourth for wetiands. This latest guidance is
available on the EPA web site at: hitp://www.epa. gov/ost/standards/nutrients/marine/.
Comments will be accepted through December 10, 2001,

On October 31, in response to criticism over the effectiveness of compensatory mitigation
programs, the U.S. Army Corps of Engineers published Regulatory Guidance Letter 01-1,

Guidance for the Establishment and Maintenance of Compensatory Mitigation Projects

Under the Corps Regulatory Program Pursuant to Section 404(a) of the CW4 and Section
10 of the Rivers and Harbors Act. The guidance applies to mitigation proposals submitted
after October 31, 2001, “and to those {mitigation projects] in the early stages of planning or
development.” It affords district engineers increased flexibility in adopting appropriate
mitigation for impacts to waters of the US. It also imposes additional reguirements on the
permittee to insure the success of any mitigation projects. The guidance is posted to the
NRECA web site at: http://www. nreca org/members/pub_policv/.

RCRA CORRECTIVE ACTION HANDBOOE (October 17; 66 FR 52762) EPA notice
announcing the availability of a final “Handbook of Groundwater Policies for RCRA
Corrective Action.™ The handbook is intended to promote faster and more flexibie
cleanups and improve program implementation. It is available on the EPA web site at
http://www.epa gov/correctiveaction. .
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DRINKING WATER ARSENIC STANDARD EPA anmounced on October 31 itg final
decision regarding reconsideration of the final rule settmg an arsenic standard for drinking
water. The agency has had the rule under review since its adoption by the Clinton
Administration in January, The review was initiated because of concerns that the new
standard was not based on sound science or did not undergo a proper cost analysis. In its
announcement, EPA reaffirmed the new lower standard of 10ppb and said it based its-
decision in part on three reassessment reports it has since received — the National Academy
of Sciences’ reassessment of the risk assessment, the National Drinking Water Advisory
Council’s review of the costs of compliance, and the EPA Science Advisory Board’s

_review of the rule’s benefits. EPA said the additional study and consultation have not
delayed, however, the compliance date for implementing a new standard in 2006. At this
point it i uncertain how EPA will transiate its recent announcement into final regulatory
action. The agency may simply leave the January 2001 Clinton rule in place or it may
publish a new final rule to promulgate a 10ppb maximum concentration level (MCL) based
upon the Bush Administraiion’s reassessments of the science and economics.

In an extraordinary coincidence, the agency’s announcement of the new standard
coincided with the deadiine for comments on the agency’s proposal to adopt an MCL
within the range from 3ppb to 20ppb (66 FR 37617). EPA’s decision to reaffirm the
10ppb standard was not a complete surprise; however, and comments submittedby
USWAG along with other industry groups on the agency’s proposal focused on limiting
the collateral effects of EPA’s decision on non-drinking water programs such as RCRA
and CERCLA. Towards that end, the comments addressed in detail EPA's methodology
for setting the standard, arguing that a non-linear model is more appropriate. EPA also
was urged to provide a staterment in it final action that “decouples™ the Safe Drinking
Water Act regulatory action from other programs.
"OZONE HOLE NOW ST, ABLE Accornmg to scientists from NASA and the National

Oceanic and Atmospheric Adminisiration, satellite data shows that the area of the
Antarctic ozone hole has remained similar in size over the past three years. The
researchers say they have observed a leveling-off of the size of the hole and predict a
| slow recovery over the next 30 to 50 years. They said the stability of the ozone layer is
| consistent with human-produced chiorine compounds baving reached their peak
{ concentrations in the stratosphere and beginning to very slowly decline. The scientists
i predicted that recovery of the ozone hole back to levels observed before 1980 will take at
i least 50 years, however, given expected changes in climate, including a cooler
" stratosphere, which could cause a delay in the recovery. More information on the NOAA
- and NASA estimaies can be found on the internet at: f
- http:/Fwerw. gsfe.nasa. govitopstory/2001101 oozoneiaver html

T
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MORE COMPLEX ASSESSMENT RECOMMENDED FOR TREA TEB WOOB 0n
Ogtober 24, a federal scientific advisory panel recommended that EPA conduct a more
complex probabilistic risk assessment for its review of wood treated with the preservative -
pesticide chromated copper arsepate (CCA), rather than the more simplified approach
that the agency chose. The Federal Insecticide, Fungicide, and Rodenticide Act Advisory
Panel provided the recommendation in response to a request that it comment on the

L
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methods and data that the agency is using for 2 preliminary assessment of hazards and

exposure to children from playgrounds with wooden equipment treated with the

presefvative. The review is in response io a petition by consumer and environmental
groups to ban use of the preservative on playground equipment. The panel said the
simpilified EPA assessment looks only at the hazards and exposures regarding CCA and
does not characterize potential risks posed by chromium or arsenic residues that can leach
from the treated wood. It said a probabilistic assessment produces a distribution of
exposures and risks and is viewed as more accurate or realistic than the deterministic
approach EPA is using. Reportedly, EPA hopes to release a complete prefiminary
assessment of CCA, incinding and assessment of risk fo chiidren, by early next year.

NOX BUDGET TRADING PROGRAM EPA recently released the following new
documents relaied to monitoring under the NOx SIP Call and Section 126 Trading
Programs: (1) “Certification Application Review Checklist for the NOx Budget Trading
Program” (revised 10-10-01),(2) “OTC Sources Under the Federal NOx Budget Trading
Program: Guidance on Changing Monitoring Methods and Upgrading Monitoring Plans

to EDR v2.17, (dated 10-12-01), and (3) “Monitoring Plar Review Checklist for NOx
Budget Trading Plan” (revised 10-10-01). Also available, is EPA’s “Monitor

Certification Guidelines.” The guidance addresses monitor certification and QA/QC
requirements and monitor certification deadlines for various categories of units affected

by these programs. The documents are available on the EPA web site -

http://Awww,epa.gov/airmarkets/fednox/index html.

COMBINED HEAT AND POWER GUIDANCE (October 15; 66 FR 52403) EPA

notice announcing the availability of draft guidance providing relief for Combined Heat
and Power (CHP) facilities under the CAA new source review (NSR) and Title V
programs. The guidance would clarify the definition of “stationary source” to allow CHP
faciiities to be considered separate sources from the host facility - thus, allowing the
facilities to escape NSR requirements that otherwise would apply if their emissions were
combined, The guidance also would clarify a procedure that could allow new CHP
projects to “net out” of the NSR program by subtracting from their emissions the forgone
emissions of the units they replace. The draft guidance is avaitable on the EPA web site

-at http: //www epa. gov/tin/nsr. Deadime for comments is Novcmb‘*r 14 2001
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THE SEEPTICAL EN WR@WEW ALIST A recent hook by Bjorn Lomborg, & young

statistics professor and political scientist at the University of Aarhus in Denmark, finds
on close analysis that the factual foundation on which the environmenial doomsayers
stand is deeply flawed. Lomborg says that exaggeration, prevarications, white lies and
even convenient typographlcal errors have been absorbed unchallenged in the folklore of
environmental disaster scenarios.

The book, The Skeptical Environmentalist; Measuring the Real Stare'of the World,

- counters the gloom with a clear scientifically based picture of the true state of the Earth.

It takes a rational view of what we can expect in the next century. Lomborg finds a
decline of poverty and starvation across the world, that we are not running out of energy

i . and mineral resources, the population bomb is fizzling, and far from killing us, pesticides

-
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[ and chemicals are improving Iongevity and the uahty of life. The book’s longest, most -

! detailed chapter is on global warming and the Kyoto Treaty. While Lomborg agrees that - .;

i
!
L™ T

a warming trend is real, he says the IPCC exaggerates the possible threats and present-
day proportions of global warming while neglecting the benefits. His most stunming
conclusion: even if the Kyoto treaty were fully implemented, it would stave off warming
“by only about six years - postponing it from 2100 to 2106, while costing anywhcre ﬁom ,
$80 to $350 bﬂhon per annum. , e j
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Litication Proceedings

NPDES PERMIT SHIELD On October 10, the Fourth Circuit Court of Appeals in
Richmond, Virginia, ruled that the Clean Water Act provides a permit shield from

* enforcement actions for discharges that are not regulated under a facility’s discharge permit.

The case, Piney Run Preservation Association v. County Commissioners of Carroll County,
Maryland, involves a publicly owned treatment works (POTW) that was fully complying
with its NPDES permit but also was discharging heated water - and heat was not expressly
mentioned in the permit. Local landowners claimed that the POTW was forbidden to
dlschargs any pollutant, like heat, that was not cxphcrtiy authorized in the permit.

The appeals court declsmn overturned a federal district court and upheld the principie
that the NPDES “permit shield” is broader than just the poliutants named in the permit.
The basic principle is that an NPDES permit authorizes the discharge of any poliutant
that was “within the reasonable contemplatmn of the permitting authority at the time the

- permit was msued ”

UWAG, along with several other business and industry groups, had filed an amicus brief

“ in the case calling the court’s attention to a prior case that turned out to be crucial. The

. briefalso explained at some length that weakening the “shield” would mean that

' permittees could be penalized for even infinitesimal discharges of unlisted pollutants - an

& idea the court took up near the end of its opimor. UWAG said that the court’s decision is
i a very favorable outcome and makes clear that the more you tell the permitting agency

i about your watestreams, operauons and processes during the permit application process,
f the broader is you perrmt =
M"‘——mﬁ————-—w‘“—‘”v—.

x — I

Meeiings / Workshops

RCRA KATIONAL MEETING EPA recently announced that the 2002 RCRA National
Meeting will be open to the public for the first time ever. The meeting will be held Japuary
15-18 in Washington, DC. Session discussions will include Corrective Action, Permitting, -
Federal, State and Tribal Programs, Municipal Solid Waste, Non-hazardous Industrial and
Special Waste, Waste Mimimization and more. While there is no fee for attending the
meeting, pre-registration is required. Additional mformation, including how to register, is
available on the EPA web site at: http.//epa.gov/osw/meeting. '
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EP#4 TRI TRAINING SESSIONS (October 29; 66 FR 54522) EPA announced that it will
conduct full-day EPCRA Toxic Release Inventory (TRI) training workshops across the
couniry this fall. The workshops are intended to assist in preparing annual reporis on release
and other waste management activities imder section 313 of the Emergency Plarming and
Community Right-to-Know Act and section 6607 of the Pollution Prevention Act. A portion
of the workshops will focus on new reporting requirements for lead and lead compounds; the
reports are due by July 1, 2002. Additional information regarding workshop schedule and
how to register is available on the EPA web site at: http.//www.epa.gov/tri/trinew.htm.

NSR COMPLIANCE WORKESHOP The American Public Power Association (APPA) is
hosting a workshop on Clean Air Act New Source Review (NSR) compliance issues and
has extended an invitation to members of cooperatives. The workshop is intended fo
address the uncertainty regarding what is and what is not permissible under EPA’s
current interpretations. It will include real-world case examples of routine maintenance
and outage management decisions that the agency claims violated NSR requirements.
The workshop is scheduled for November 30 in Orlando, Florida. Additional-information
about the workshop, including how to register, is available on the APPA web site at:

http://www.appanet.org/general/calendar/2001nsr htm.

Produced by the NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION
Enerpy Policy Depariment; Editor Bill Wemhoff

The Environmenial Bullefine is provided free of charge to all NRECA membears upon reguest,
Prigr editions and referenced documents are posted te the NRECA web site at:
huttys/fwreew, nreua.ﬂrﬂ/memhc:rs}nub pojicy/.

For addifional ngfarmatwm regarding kisted issues, contact; '

Raz Cronmiller, Envirommenial Counsel, 703-967-5791 or rac.cronmiller@nrece. org, or
Bill Wemhaoff, Senior Environmental Manager 703-907-5824 or bill, wempoffanrece.org.
For informagion on corporate level policy regarding lsted issues, contact:

. David Mokre, Excowtive Directar, Energy & Envirenmeerntal Division, Energy Policy I}epanmemf

TU3-907-5317 or deve.mohralanrece. ors,
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Multi-Emission Legisiation - Electric Cooperative Principles

Electric cooperatives support an effort to achieve regtﬂatory.cerminty that will allow for the

efficient management of the resources needed to produce electricity and achieve reasonable
emission objectives. Electric utilities are faced with ever expanding environmental requirements
that are duplicative, piecemeal and unnecessarily expensive. A pew approach would be welcome,
but only if it addresses improvements in air quality in a way that harmonizes economic, energy
and environmental goals. Any plan must at 2 minimum provide regulatory certainty and stability,
increase compliance flexibility, reduce compliance costs, and maintain coal-based generation as
part of the electricity supply mix while maintaining affordable rates for consumers and guarantee
electric reliabiiity.

Rura} electric cooperatives serve three-quarters of the land mass in the United States and provide
power to more than 35 milfion consumers in the rural and suburban areas of this country. Electric

© cooperatives generate over 32,000 megawatts of electricity for distribution to their-consumers.

Seventy-five percent of this generation is coal-based and will be the target of any multi-emissions
legislation. :

As small consumer-owned utilities, the nation’s electric cooperatives provide their consumer-
members with the lowest possible elec*lxicity rates and advocate fiercely for the well-being of
their local communities. Any multi-emissions legislative proposal that would impact those rates
will need to be closely reviewed to insure that the adoption is cost-effective and do not drain a
local community’s financial and economic resources and their most econonucaﬁy vuinerabie

‘citizens while at the same time protecting the environment.

Eiectric cooperatives support the effort to develop legislation that meet the aforementioned goals,
nevertheless are concerned about the potential elements and details of the proposais. In general,
electric cooperatives because of their size, characteristics, and dependence on coal for electric
generation could be put at a severe economic disadvantage if a multi-emissions strategy is
improperly designed.

Eleciric cooperatives are also extremely concerned that while multi-emissions policy has merit, -
legislation could be drafied without sufficient benefits to offset those additional costs. Multi-
ernission legislation must insure that once enacted that eleciric generating facilities have
regulatory certainty for the future. If new legislation simply adds an additional requirement on
electric generating stations withott the removal of or non-application of existing requirements,

the promise of any commensurate regulatory benefit will not be met.

Electric cooperatives believe that any legislation fo alter the current reguiatory scheme for electric
power plants must include the following principles to achieve economic, energy and
environmental goals. These goals will not be advanced if legislation only adds environméntal
costs and requirements.
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‘Cobperative Principles:

1. Programs to reduce emissions should be flexible and include emissions trading to minimize
the costs of these programs on individual sources and the nation. Consistent with ﬂe)ubih‘cy
programs should not include unit-by~unit or other command-and-control requirements, since
the size, configuration and wtilization of 2 given unit will determine the most cost-cffective
compliance option for it.

The timing and magnitude of emissions reductions for any profram or combination of
programs should not impair fuel dwersxty needed to provide affordable and reliable electricity
to the nation’s consumers over the coming decades. Collectively, the programs should
reconcile any conflicting national energy and environmental objectives.

b2

3. Programs to reduce emissions should incorporate adequate future regulatory certainty,
whereby utilities making capital investments and other major changes would be reasonably
assured that subsequent new or additional requirements would not prematurely superceds
efforts to comply with the original programs or curtail the recovery of capital sosts

4. A program to reduce mercury emissions should be phased. The initial phase should be timed
and directed towards recognizing and accounting for mercury reductions resulting from
existing and additional controls installed to reduce SO,, NO, and particulates. The latter
phase should be timed so as to allow the cost-effective addition of controls, specifically for
mercury, as needed t0 meet overall final program goals.

5. Any program directed at curtailing COg emissions from coal-based unity should be phased to
bring about regulatory certainty, maintain national fuel diversity, and guarantee electric
reliability. The initial phase should be directed at ensuring that technologies are available and
cost effective for (1) the construction of new coal-based units that are significantly more
carbon efficient than today’s technologies can render and (2} the sequestration or capture of
CO, emissions from the flue gas of existing coal-fired units. The latter phase should be
timed fo incorporate CO, requirements that are consistent with the ability to economically
implement the technological capabilities developed during the initial phase,

6. Programs should allow sufficient lead times and phase-in periods for installation of additional
poliution controls. Compressed timelines would unnecessarily escalate overall compliance
costs due to supply shortages and would especially drive-up compliance costs up for smaller
systems that generally are less attractive candidates for consultants and equipment vendors in
a tight supply market.

7. Programs incorporating the trading of emissions credits, including a modified SO, allowance
program, should be structured to equitably benefit all those entities that must comply with
program requirsments as well as the nation’s electric consumers. Any allocation of
emissions credits should be based on fossil fuel utilized to generate electric power.

8. Under programs incorporating national caps and trading of emissions credits, New Source
Review requirements addressing modifications at existing units are unnecessary and should
be eliminated.

NRECA | Page 2 of 3



9. Provisions for government/private sector R&D coliaboration to advance combustion and -
pollution control technologaes, such as those advanced in the NEET bill, should be
incorporated into-any “comprehensive air” legislation. When incorporated, these provisions
should be structured such that all segments of the utility industry, including not»for—proﬁt
entities, can equrtably benefit from thsm.

10. Programs that mcorporate emissions tradmg should be structured to ensure no potential
adverse effects on emissions credit pricing or emissions credit availability due to
discriminatory market power, Smaller entities, and ultimately their electric consumers, must
not be unfairly discriminated against in the emissions trading market place. Both generators

- and electric consumers should equitably benefit from emissions markets and their structures.

NRECA _ Page3 of 3
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MEMORAND UM

January 12, 2001 '
‘ i
TO: " Statewide Managers E
' : G&T Managers ;
NRECA Board of Directors .- ;

FROM: Glenn English, Chief Executive Officer h Lo

A few things I wanted to share with you...

Overview

Senate Commitiees: Confirmation Hearings on Bush Cabiner Designees, Sharing Power

President-Elect George W. Bush's designated EPA Director Christine Todd Whitman 1s
scheduled to appear before the Senate Environment and Public next Wednesday, January

17", Energy Secretary-designate Spence Abraham and Interior Secretary-designate Gale
Norton are scheduled to appear before the Senate Energy and Natural Resources Committee
the next day, January 18", Agriculure Secretary-designate Anne Veneman appears before
the Senate Agriculture Committee the same day.

Weeks of negotiations between Senate leaders resulted in a Jandmark agreement, which the
Senate approved late last week, that gives Democrats and Republicans equal representation
on Senate Committees.. The agreement also spells out the procedures for freeing up
legislation or nominations if a “deadiock occurs at the committee or subcommittee levels. On
the Senate floor, the Vice President would still break the tie, as provided by the Constitution.
In addition to the good faith and, according to GOP Leader Trent Lot (R-MS), the
“framework for bipartisanship™ that has been established, the agreement now clears the way
for both the Republicans and Democrats to make their committee assignments. Rep. John
Kyl (R-AZ), who is coordinating the GOP commitiee assignment list, was expected to finish
his effort sometime this week. Democrats are expectad to complete their rosters soon
thereafter.

In the House: Commirtee Changes ...

Clean air issues are being moved within the jurisdictionai authority of the House Energy and
Power Subcommiittee, chaired by Rep. Joz Barton (R-TX). An official announcement ha:,

@
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not yet been made, but the change would give Chairman Barton broad authority over
environmental issues related to or impacting domestic energy policy issues.

The House Agriculture Committee has undergone significant reorganization. Chairman
Larry Combest (R-TX) anmounced the new ali gnments this week, which include changes in -
jurisdictional authority in three of the four subcommittees, and the addition of a new, fifth
subcommittee. The new subcommittee — Conservation, Credit, Rural Development and
Resedrch — will be chaired by Rep. Frank Lucas (R-OK), who is knowledgeable about
electric cooperative issues. I expect that this subcommittee will have jurisdiction over some
rural electric co-op issues, as it did when I chaired a panel with 2 similar title during my

_ tenurc in the House.

‘In addition to the new Conse.rva’mon and Credit SubcomImttee the other Subcommitiess and
chairs, are:

+ . (General Farm Commodities and Risk Management Rep. Saxby Chambhss (R GA)
who replaces former Rep. Bill Barrett
e Specialty Crops and Foreign Agricultural Programs -~ anew panel chaired by Rep. Ten‘y
Everett (R-AL)
s Department Operations, Oversight, Nutrition and Forestry - Rep. Bob Goodlatte R-
- 'VA), who continues as chair, and
¢ Livestock and Horticulture -~ Rep. Richard Pombo (R-CA), who also continues as chair.

Chairman Combest also said that the full committee would begin hearings on specific farm
policy recommendations, beginning with testimony from producer groups in early February
and March.

RUS: Notice of $500 million in Funding Availability--NOW—for Treasury Rate Loans

The Rural Utilities Service (RUS) has issued a Notice of Fundmg Availability (INOFA)
anpouncing the availability of $500 million in direct Treasury rate electric loans for fiscal
- year 2001. '

This new program is the fruit of one of NRECA’s successful lobbying efforts this past year.
I hope that electric cooperatives — particularly distribution utilities — will consider the
advantage of borrowings at the government’s cost of money. RUS notes also that it intends
to treat all completed, qualifying applications for municipal rate loans (the cut-off date for

. which was October 28, 2000) as “pre-applications” for the new, direct Treasury rate loans.
Our Government Relations staff has also learned that RUS may directly call the first one
hundred applicants in line for municipal rate loans, to ask if they would like to be switched -
to the new Treasury rate line.

If any cooperatives in your state submitted applications for municipal rate electric loans prior
to the October 2000 RUS cut-off date, please encourage them fo complete an application for

2
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the Treasury rate loan program as well. A copy of the Federal Register noﬁﬁcaﬁon is
_enclosed; for additional details on the application requirements, please call or write:.

Robert O. Ellinger, Management Analyst

U.S. Department of Agriculture / Rural Utilities Serwce .
Electnc Program - Room 4023 :

South Building - Stop 1560

1400 Independence Ave., SW

Washington, DC 20230-1560

202.720.0424

RUS Expands Sectior 12 Deferments te include Funding for Renewables

The Rural Utilities Service issned a proposed rule this week that calls for extending
payments of principal and interest for RUS electric borrowers that choose to use the funds
fot new purposes, including renewable epergy systems, distributed generation systems and
contributions-in-aid of construction. The proposed rule expands the eligibility criteria for
which RUS borrowers may defer the repayment of loans, known as Section 12 deferments.
An RUS press release discussing the January 9 Federal Register notice is enclosed with this
issue of 4 Few Things. Written comments are due by March 12. Please contact Jim Ardoin,
202.720.0843 or Claiborn Crain, 202.720.1255 at RUS for more information.

FERC Chairmar: Hoecker to Leave Commission

Federal Energy Regulatory Commission Chairman James J. “Jim” Hoecker announced this
week he would be leaving the Commission January 18. A key proponent of wholesale
electricity competition through the development of regional transmission organizations,
Chairman Hoecker chose to highlight the policies behind FERC Orders No. 636 and 8388
during his three-plus years on the Commission.

Co-op Plays a “Role” in Popular Movie “Castaway”
If you are one of the millions who have seen “Castaway,” the mowvie starring Tom Hanks as,
well, a castaway, you may not have imown that an electric cooperative played 2 role in the

film..

In an opening scene, posters of various “critters” — toads, lizards and other small animals ~
adormn an office wall.

Those posters might be familiar to thousands of elementary schoo! children in Kentucky,
because they were produced by East Kentucky Power Co-op, Winchester, specifically, by
Jeff Hohman, the G&T’s Natural Resources and Environmental Communications Manager.

The “critters” are Mr. Hohman’s “personal” friends, animals that are indigenous to East



Kentucky’s service area. Mr. Hohman takes his Iitfle friends to thousands of presentations
each year for elementary and junior high school children where he discusses Kentucky
wildlife and East Kentucky’s role in preserving and protecting these species.

Word of Mr. Hohman’s endeavors reached the producers of the inovie, whose set d'esigner‘
_ called the co-op o request permission to use them in the fiming of “Castaway.” The rest, as
they say, is history. .
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United States Depariment of Agriculture
Rural Development

Rural Business-Cooperative Service » Rural Mousing Service » Rural Utililies Service
Washington, DC 20250

Kederal Register Announcement

RUS Proposes Changes for Funding Renewable Energy Systems!

(Washington, D.C., January 10, 2001) ~Rural Utilities Service (RUS) published a
proposed rule in the January 9, 2001 Federal Register to specify additional procedures and
conditions under which borrowers in the Electric Program may request extensions of the
payment of principal and irterest. These extensions, also known as Section 12 deferments, will

“enable RUS borrowers to use needed funds for renswable energy systems distributed generation
systems ané connection fees.

RUS strongly believes it to be a good business practice to provide a Borrower the
opportunity to address financial hardship and to Improve access to affordable power and new
renewable energy technologies, achieve specified program objectives to benefit raral America.

 RUS borrowers can request Section 12 deferments to create a fund to finance eligible
projects. The deferred principal and interest are then paid back at a later time. “This authority
opens the door for rural Americans to participate in the new energy revolutions and help enhance
our nation’ energy independence,” Christopher McLean, RUS Administrator said.

Presently, eligible purposes for Section 12 deferments include financial hardship and
energy resource conservation Joans. The proposed rule expands eligibility to include renewable
. energy projects, distributed generation and contributions-in-aid of construction. The procedures
and conditions for these purposes have not previously been codified in the Code of Federal
Regulations. In addition, eligible new purposes (Tenewable energy projects and contributions-in-
aid of construction) are included in this proposed rule and will follow the same procedures and
conditions asthe energy resource conservation loans,

Contacts: Jim Ardoin 202/720-0843
Iim Ardoin@usda.cov

Claiborn Crain 202/720-1253
cerainirus usda.gov

Rural Deveiopment is an Bgual Opportumity Lender
Complaints of discrimination should be sent to:
Secretary of Agriculture, Washingion, DT 202350
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Conservation Service, (NRCS), 441 S.
Salina Street, Fifth Floor, Suite 354,
Svracuse, New York, 13202-2450.

A copy of this standard is available
from the above individual.
SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agricultural
Improvement znd Reform Act of 1996
states that revisions made after

. enactment of the law 1o NRCS State

Technical Guides wsed to carry out
highly erodible land and wetland
provisions af the law shall be made
available for public review and
comment. For the next 30 days the
NRCS will receive comments ralative to
the proposed changes, Following that
period a determination will be made by
the NRCS regardins disposition of thoge
comments and & final determination of
change will be made.

Dated: December 7, 200C.
Wayne M. Maresch,
State Conservationist, Netural Resources
Conservation Service, Svrozuse. NY.
[FR Dac. 00~32737 Filed 12-21-00: 8:45 am
BILLING CODE 3419180 :

DEPARTMENT OF AGRICULTURE
Rurat Utilities Service

Municipal interest Rates for the Firsi
Quarter of 2001

AGENCY: Rural (tilities Service, USDA.
acTiON: Notice of municipal interest
rates on advances from insured electric’
loans for the first guarter of 2001,

summary: The Rural Utilities Service
hereby announces the interest rates for
advances on municipal rate loans with
interest rate terms beginning during the
first calendar quarter of 2001,

pATES: These interest rates are effective
for interest rate terms that commence
during the period beginning January 1,
2001, and ending March 31, 2001,

FOR FURTHER INFORMATION CONTACT: Gail
P. Salgado. Management Analyst, Office
of the Assistant Administrator, Electric
Program, Rurai Utilities Service, U.S.
Deparunent of Agriculture. Room 4024~
5. Stop 1560, 1400 Independence
Avenue, SW, Washington, DC 20250~
1360. Telephone: 202~-205-3860. FAX:
2028900717, E-mail:
GSalgado@rus.usda.gov.

SUPPLEMENTARY INFORMATION: The Rurzl
Utilities Service (RUS)} hereby
anpnources the interest rates on
stlvances roade during the first celendar
quarter of 2001 for municipal rate
electric ioans. RUS regulations at

§ 1714.4 state that each advance of
funds on a municipal rate loan shall

bear interest at a single rate for each
interest rate term. Pursuant to § 1714.5,
the interest rates on these advances are
based on indexes published in the
“Boad Buyer” for the fpver weeks prior
to the fourth Friday of the last month

- bafore the beginning of the quarter. The

rate for interest rate tgrms.of 20 vears or
longer is the average of the 20 year rates,
published in the Bond Buyer in the four
weeks specified in § 1714.3(d}. The rate
for terms of less than 20 wvears is the
average of the rates published in the
‘Bond Buver for the same four weeks in
the table of “Municipal Market Data—
General Obligation Yields” or the
successor to this table. Nio interest rate
may exceed the interest rate for Water

“and Waste Disposal loang. ~

The table of Municipal Market Data
inchudes only rates for securities
maturing in 2001 and at S vear intervals
thereafter. The rates published by RUS
reflect the average rates for the vears
shown in the Municipal Market Dats
table. Rates for interest rate terms
ending in intervening years are a linear
interpolation based on the average of the
rates published in the Bond Buyer. All
rates are adjusted to the nearsst one
eighth of one percent (0.125 percent) as
required under § 1714.5{a}. The market
interest rate on Water and Waste
Disposal loans for this quarter is 5,500
percent.

In accardance with § 1734.5, the
interest rates are established as shown
in the following table for all interest rate
terms that begin &t any time during the

first calendar quarter of 2001.

. RUS rate
Interest ra(t;et;r)xn ends in {0.000 per-
cent)

8,500 or later
5,500
5500
5.500
5.500
2.500
5.5800

3.500
5.500
5,378
5.375
5.256
5.280

5.125
5.006
4,875
4,750
4.800
4.375

5.500

5125

Dated: December 18, 2000.
Christopher A. Mclean,
Administrator, Rural Utilities Service.
[FR Doc. 00~32645 Filed 12~21-00; B:45 am]
BILLING CODE 3440-15.p

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Natice of Funding Availabiiity (NOFA}:
Treasury Rate Loan Program

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice of funding availability
{NQFA).

summarY: This Notice of Funding
Availability (NOFA) announces the
availability of 8500 million in direct
Treasury rate electric loans for fiscal -
vear {FY) 2001. This document -
describes the ellgibility and subrnission
requirements, the criteria that will be
used by the Rural Utilities Service
(RUS) to select applications for funding,
and the expectation that the current
backlog of gualifving applications for
loans from RUS under the Rural
Electrification Act will exbaust all of the
available funding. In the event this |
assumption proves to be incorrect, RUS
intends to publish another NOFA on or
before july 1, 2001, announcing the
availability of anv remaining direct
Treasury rate electric loan funds and
how they will be aliocated. The
intended effect of this NOFA is 1o
enable RUS to approve all direct
Treasury rate electric loans for FY 2001
prior to july 1, 2001.

paTES: RUS intends to treat all
completed qualifying applications for
direct electric loane at the municipal
rate as pre-applications for direct
electric loans at the Treasury rate, The
closing date for receipt of pre-
applications that will be considered is
October 28, 2000; the date on whichthe
direct Treasury rate electric loan
program was established by Pub.L. 106~
387,

ADDRESSES: Loan applicants that do not
have outstanding loans from RS
should write to the Rural Utilities
Service. United States Department of
Agriculeure, Washington, DC 20250~
1500. A field or headguarters staff
representative mav be assigned by RUS
to visit the applicantand discuss its
financial needs and eligibility.
Borrowers that have outstanding loans
should contact their assigned RUS
seneral field reprasentative {GFR).
Borrowers may consult with RUS feld
representatives and headgquarters staff.
as necessary,
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FOR FURTHER INFORMATION CONTACT:
Robert O. Ellinger, Management
'Analyst, 1.8, Department of
Agriculture, Rural Utilities Service,
Electric Program. Room 4023 South
Building, Stop 1560, 1400 :
Independence Ave., SW., Washington,
DC 20250-1560, Telephone: 202720
0424, ' -

SUPPLEMENTARY INFORMATION:

Programs Affected

The Catalog of Federal Domestic -
Assistance Pragram number assigned to
this program is 10.850.

Discussion of Notice

I Authority and Distribution
Methodology

a. Authority

Section ¢ of the Rural Electrification
Act of 1838, (RE Act) (7 U.S.C. 904},
among other things, provides RUS with
the authority to make loans for rural
elecrificationand for the purpose of
furnishing and improving electeic
service in rural areas. Section 305 of the
RE Act (7 T.5.0.935) establishes the
. municipal rate electric loan program for
these purposes. Title [T of the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2001
{Pub. L. 106—387} authorizes a diract
Treasury rate electric loan program of
5300 million for FY 2001, '

b. Distribution Methedology

RUS believes that Congress
authorized the direct Treasury rate
slectric program to address the backlog
of qualified Joan applications for direct
municipal rate electric loans from RUS.
Such loans are generzlly allocated by
RUS in the order that qualified
applications are received. RUS will
distribute direct Treasury rate electric
loans by cffering those municipal rate
electric loan applicants whose qualified
appiications were pending at the time of
the enaciment of Pub.L. 106-387 the
option of selecting the direct Treasury
rate in lieu of the municipal rate for
their loans, RUS will contact epplicants
in the order of priority that their
applications for municipal rate loans
would otherwise bave been funded
using the loan processing priorities
published in 7 CFR 1710.118. In that
order. RUS will allocate up to the
original {as adjusted in accordance with
this NOFA) quelifying municipal loan
arnount to each applicant who go elects.
RUS will proceed in turn uatil such
poiat as the 3500 million of authority
has been exhausted. In the unlikely
event that any of the authority remains -
unobligated on July 1. 2001, RUS plans

to publish a notice of the availability of
the remaining portion and describe.the
manner in which it intends to proceed.
RUS intends to cbligate loans for the
full amount by September 1, 2001.
II. Applications Process

Qualifving applications for direct
municipal rate eleciric ioans which
have been submitted to RUS in
accordance with 7 CFR part 1710
subpart I, before Gctober 28, 2000 will
be treated as pre-applications for direct
Treasury rate electric loans, RUS will
contact qualified applicants in the order
which they are presently queued, and
offer the applicant the opporiunity to
elect to receive its loan at the direct
Treasury rate in lieu of the municipal

' rate. Applicants should notify RUS

promptly in writing of their election,

Orly timely rasponses received by RUS

and electing the direct Treasury rate
will gualify for further loan processing
by RUS at that rate. All other applicants
will rernain in the municipal rate loam

queue without prejudice. RUS notes that

a reduction of §500 million of
applications in the municipal rate loan
gueue will result in reaching mumicipal
rate loan applications that otherwise
would not be reached during FY 2001.
Congress authorized a direct municipal
rate electric loan program level of $285
wmillion for FY 2001. RUS estimates jts
current backlog of guslified applications
for electric distribution loans as
exceeding $1.2 billion. Therefore, RUS
anticipates that it will significantly
reduce but not substantially eliminate
its backlog of electric distribution loan
applications.

1. Application Submission
Reguirements

Each application should inchude all of
the information, materials, forms and
exhibits required by 7 CFR part 1710
subpart I. as well as comply with the
provisions of this NOFA. RUS believes
that it currently has received sufficient
pre-applications to exhaust all available
FY 2001 funding for the direct Treasury
rate electric program and therefors it is
not soliciting additional applications for
this rate category at this time.

IV. Differences Between Direct .
Municipal Aate Electric Loan Category
and Direct Treasury Rate Electric Loan
Cotegory

Generally speaking, since the primary
distinction between the established
direct municipal rate electric loan
program and the direct Treasury rate
electric loan program is merely one of
interest setting methodologies, RUS
intends to administer the direct
Treasury rate program during FY 2001

- 80831

in a manner substantially the same as it
administers the direct municipal rate.
program, General and pre-loan policies
and procedures for electric loans made
by RUS may be found in 7 CFR parts
1710 and 1714, It is intended that the -
use of established and highly successful
direct electric loan program procedures
will enable RUS to promptly make
prudent loans to qualified applicants,
These procedures have generally
worked well and are familiar to both

"RUS staff and to the applicants, This

approach helps assure that the funds
authorized by Congress for FY 2001 are
expended in a timely manner as
Congress intended, The principal
varianees are as follows:

&. Interest Rates

1. The standard interest rate on direct
Treasury rate loans will be established

~ daily by the United States Treasury.

2. The interest rates for Treasury rate
loans can be found on the Internet at
www, federalreserve govireleases/H15/
currrent/, ‘ ‘

3. Selection of interest rate terms will
be made by the borrower for each
advance of funds, The minimum’
interest rate term shall be one vear.
Interest rate terms will be limited to
terms published by the Treasury (ie. 1,
2,3,3,7,10, 20, and 30). Interest rates
for terms greater than 30 vears willbe
at the 30-vear rate.

4. There will be no interest rate cap
on Treasurv rate loans.

b. Brepavment

A direct Treasury rate electric Joan
may be repaid at par on its rollover
maturity date if there is one. Such a loan
may alsobe prepaid with no premiume
or penalties at its “‘net present value™
{NPV} as determined by RUS using the
prepayment methodology in 7 CFR part

1786

c. Supplemental Financing

" The Administratorhas elected not to

impose any supplementa! financing
requirements in conjunction with -direct
Treasury rate electric loans made during
FY 2001. Accordingly, the “original
gualifving municipal amount” referred
to in part LB of this NOFA may be
adjusted at the electiin of the spplicant
to include otherwise ligible amounts
that would have been financed from
other sources in accardance with 7 CFR
1710.110(c). Request for an adjustment
in the *original” amoeunt should specify
the amount of the adjustrment and
accompany the applicant’s election to
use the Treasury rate category of direct
electric loan. See part I of this NOFA,
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V. Lean Documents

Succeessful applicants will be required
to exscute and deliverto RUS a
promissory note evidencing the
borrower's obligation to repay the loan.
The note must be in form and substance
satisfactory to RUS. RUS plans to
require 5 form of note substantially in.
the form that it currently accepts for
direct municipal rate electric loans,
with such revisions as may be necessary
or appropriate to reflect the different
interest setting provisions and the terms
of this NOFA. All notes will be secured
in accordance with the terms of 7 CFR
part 1718,

Dated: December 18, 2000,
Christopher A, McLean,
Administrator, Bural Utilities Service.
[FR Doc. 0032714 Fiied 12-21=-00: 8:45 am]
BILLING CODE 3410-15-P
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COMMITTEE FOR PURCHASE FROI
EOPLE WHO AREBLIND OR .~
SEVERELY DISABLED

Procurement List; Additions and
Deletion :

AGENCY: Committee for Purchase From
People Whe Are Blind or Severely
Disabied.

acTioN: Additions to and Deletion from
the Procurement List, '

sUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
emploving persons who are biind or
have other severe disabilities, and
deletes from the Procurement List a
service previously furnished by such
agencies.

EFFECTIVE DATET january 22, 2001.
ADDRESSES: Committee fur Purchase
From People Who Are Blind or Severely
Disabled. Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202~3258,

FOR FURTHER INFORMATION CONTACT:
Louis R. Bartalot (7G3) 603—7740
SUPPLEMENTARY INFORMATION: On
Septemnber 29, October 20 and
Novernber 3, 2000. the Cormumittee for
Purchase Fram People Who Are Blind
ar Severely Disabled published notices
{63 FR 58508, 63057 and 66231) of
proposed additions to and deletion from
the Procurement List:

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the curreat or most recent

contractars, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Governmexit under 41 U.5.C.
46-48c and 41 CFR §1--2.4,

I certify that the following action wili
not have a significant imnpacton a
substantial number of srnall entities.
The major factors considered for this
certification wers:

1. The action will not result in any
additicnal reporting, recordkeeping or
other compliance requirements for small
entities other than the small
grganizations that will furnish the
services to the Government.

2. The zction will aot have z severe
ecopomic impact on current contractors

. for the services.

3. The actiop willresult in
j#ing small entities to furnish the
es.£o the Government.
4..There are no known regulatary
Ifernatives which would accomplish
the objectives of the Javits-Wagner-
C'Day Act {41 U.5.C. 46-48¢c) in
coanection with the services proposed
for addition to the Procurement List.
Accordingly, the following services
are hereby added to the Procurement

Services

Base Supply Center, Trident Refit
Facility, Naval Submarine Base.
~ Kings Bay, Georgia
Commissary Warehousing and
Janitorial, United States Naval
Academy. Annapolis, Maryland
Janitorial/Custodial, US Border Patro}
Cempound, Davis Monthan AFE,.
Arizona
Linen Service. Hickam Air Force Base,
Hawaifl
Moving Services. Department of the
Interior, Washington, DC
This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts,

Deletion

I certify that the following action will
not have & significant impacton a
substantial number of small entities,
The major facters considered for this
zertification were:

1. The action will not result in any
additional reporting, racordkeeping or
other campliance requirements for small
entities.

2. The action will not have a severs
econoniic impact on future contractors
far the services. i

3. The acrien will result in
authorizing small entities to furnish the
services to the Government.

4. There are no known regulatory
alternatives which would accomplish

Federal Register/Vol. 65, No. 247 /Friday, December 22, 2000/ Natices

the abjectives of the Javits-Wagner-
O'Day Act {41 U.5.C. 46—48c) in
connection with the services deleted
from the Procurement List _
After consideration of the relevant
matter presented, the Committee has
determined that the service listed below
is nio longer suitable for procurement by
the Federa) Governreent under 41 U.5.C.
465-48c and 41 CFR 51~-2.4.
Actordingly, the following service is
hereby deleted fror the Procurement
List:
Service

Janitorial/Custodial, Drug Dependence
Trearment Center, 2320 West
Rogsevelt Road, Chicago, Minoels

Louis R, Bartaiat,
Deputy Director (Operations).
[FR Doe. 00-32720 Filed 12-21-00; 8:45 amj

- BILLING CODE £35301=P

COMMITTEE FOR PURCHASE FROM

" PEOPLE WHO ARE BLIND OR

SEVERELY DISABLED

Procurement List Proposed Addifions -
and Deletions C

AGENCY: Committee for Purchase From

Pepple Who Are Blind or Seversly

Disabled.

ACTION: Proposed Additions to and
Deletions from Procurement List,

SUMMARY: The Committee is proposing
to add to the Procurement List
commodities and a service to be
furnished by nonprofit agencies
employing persons who are blind or
nave other severe disabilities. and tw
delete services previously furnished by
such agencies. :
COMMENTS MUST BE RECEIVED ON OR
BEFORE: January 22, 2001,
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3258.
FOR FURTHER INFORMATION CONTACT:
Louis B, Bartalot {703) 6037740
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C 47(a) (2) and ¢1 CFR 51-2.3, Its
purpase is to provide interested persons
an opportanity to submit comments on
the possible impact of the proposed
actions.
Additions

If the Committee approves the
proposed addition. ail entities of the
Federal Government (exceptas
ctherwise indicated) will be required to
procure the commodity and service
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National Rural Kiectric
Cooperative Association
A TTouchstone Energy” Cooperarive ‘(QE%\

4301 Wilson Boulevard
Arlington, Virginia 22203-1860
Telephone: (703) 907-5500
TT-(703) 807-5957
WWW.IIECA.0LY

Decem};gr 22, 2000

T
. BIGRIVERS ==
ELECTRIC CORPORATION

Dear Colleague: -

. Attached please find the second prototype issue of Environmental News Gems. We
continue to refine both the content and the look to ensure that we are getting to you
political news on the environment that is useful and informative.

I want to thank you for your commments on our first issue and look forward to further
comments on this issue. Environmental News Gems is still being sent to just the test
group for any final refinements or comments before we decide if this is a useful tool for -
the rest of the G&Ts and statewides in the commg year. -

Thank you again for your thoughtful comments. We look forward to heamng from you
again.

Sincerely Yours,

.& g“{‘mj : \!"s-‘ ${>

Dena G. Stoner, Vice President and Director
Government Relations Department


http://www.nreca.org
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Political Pressures Mount on UL.S. Senate to Address Climate
Change

Senators from across the political spectrum consider drafting
legislation early next year to address global warming. In fact,
Sen. Frank Murkowski (R-AK) says, “...the risk of human-
induced climate change is a risk we should address in a
responsible manner,” and further argued that, “... anew
approach to dealing with the risk of climate change is necessary.”
Sen. Murkowski had key staffers present at the Conference of
Parties on the Climate Change Convention in The Hague in
December. Sens. Larry Craig (R-ID) and Chuck Hagel (R-NE),
also conservative Republicans present in The Hague, made

‘'statements supporting efforts to address climate change upon

their return.

New Hampshire Gov. Jeanne Shaheen (D) has announced that .
she intends to push through statewide reductions in greenhouse
gases in a manner that reflects the targets of the Kyoto Protocol.
Sen. Bob Smith (R-NH), Chairman of the Senate Committee on .
Environment and Public Works, will likely face Gov. Shaheen as
a Senate challenger in 2002. Gov. Shaheen’s announcement may
add pressure on Sen. Smith-to develop power plant legislation
that curbs greenhouse gas emissions. While New Hampshire is
fiscally conservative, environmental emissions are a very.
popular political issue there.

In recent months, both chambers of Congress held hearings and
introduced several bills addressing multiple emissions now
regulated under the Clean Air Act - and carbon dioxide, which is
not now regulated but has been discussed as a part these
proposals. Farm state members are considering a soil carbon
program in proposals for a new farm bill as a way to address
carbon issues and to provide revenue for agriculiural areas. One
of the ways fo handle carbon emissions from fossil fuels is by
“sequestering” it into soil and plants.

NRECA Government Relations




For More Information: “Senate will Pursue Bipartisan Global
- Warming Legislation,” Inside EPA. December 1, 2600.

Coal Industry Players Pusiﬁoning Themselves as
Environmentally Sensitive

The Zero Emission Coal Aliance (ZECA) is'a research
consortium that includes 17 corporations such as the Southern
Company along with private sector groups and the U.S.
Depariment of Energy’s Los Alamos National Laboratory
(LANL). It is commercializing new technology that can increase
the efficiency and reduce air poliution from coal-based power
generation. '

ASSOCTIATION
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Among the technologies the group is pursuing is a process that -
would create hydrogen from a coalwater shurry, which is
converted to electricity through a fuel cell. The by-products of
the chemical process are hydrogen and carbon dioxide. The
carbon dioxide would react with silicates to form more complex
minerals thereby sequestering the carbon. This process is
exciting to ZECA members because it would eliminate the need
to burn coal and, therefore, concerns about sulfur dioxide and
nitrogen oxide air emissions.

PERATIVE

Coot

ZECA plans to make a decision in mid-2001 about where to site
an experimental non-air-polluting coal conversion plant. There
is currently a dispute about where to site the plant because
ZECA's members all want to receive the public relations benefits
of being perceived as an environmentally sensifive industry
leader. ‘

For More Information: “Clean Coal Te&mology; Not Just
Blowing Smoke,” Energy Insight. November 30, 2000.

Clinton Administration Scrabbling to Leave Behind an
Environmental Legacy '

As the lame-duck administration ends, federal agencies are
vigerously preparing rules on the environment, labor, health
care, and other controversial topics before January 20, 2001. The
Democratic administration is prepared to put forth many last
minute regulations such as a 95 percent reduction in the amount
of sulfur in diesel fuel. In fact, it is estimated that the Clinton
administration is well on its way to fill 29,000 pages of the
Federal Register. Congressional Republicans have expressed
their frustration to do anything to reign in the likely onslanght of
these federal agency actions, which have the force of law.
Members of Congress could overturn the rules, but with a 50-50
sphit in the next Senate, it will be difficult to pass this kind of
legisiation without considerable revision from Democrats. In the
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event that the next Congress passes legislation to overturn. the
last minute rules, the federal rulemaking process will take
months or years to reverse.

; ‘or Miore Information: “Clinton Readies ah.Avaianche of
Regulations,” Los Angeles Times, November 26, 2000, p. Al.

C&liforﬁia Faces Challenge of Balancing Environmental
Requirements with Power Supply Needs

As California heads into winter, several power companies have
found themselves with the dilemma of whether to compound the
power shortage facing the entire state or to confinue operating
and exceed their nitrogen oxide (NOx) emnissions limits. In
several instances, California generators have been requested to
generate power for reliability reasons while at the same time
those plants have met their annual NOx limits. The price of NOx
emission allowance credits have soared. NOx emissions credifs
averaged $260/ton in 1999, but with high electricity demand rose
to $27,000/ ton in August 2000,

ASSOCIATION
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For More Information: “Clean-Air Rules Put Power-Crunched
California in Worse Winter Trouble,” Electric Utility Week, |
November 27, 2000, p. 2; “South Coast Seeks to Force Gas-Fired
Power Plans to Comply with NOx Limits,” Daily Environment
Report, Bureau of National Affairs, November 20, 2000.

e

<Janadian Companies involved in Major Carbon Transactions

CTRIE CODPL

Recently Ontario Power Generation and the Canadian
Greenhouse Emissions Management Consortium cemented deals
with a gas processor fo frade 1.9 million metric tons of carbon
dioxide (COp). Instead of releasing CO; into the atmosphere, it is

~ iransported through a pipeline to oil fields where it is used to
enhance oil recovery. In a separate deal, TransAlia Corp. of
Calgary, Alberta has sold 210,000 tons of CO; emissions credits
to Murphy Oil, a refinery in Arkansas. Instalting new scrubbers
and low emission burners gave TransAlta additional credits it
couid sell.

For More Information: “Ontario Power Generation Buys
Carbon Credits,” Megawatt Daily, November 21, 2000, p. 2;
“TransAlta in Deal o Sell Arkansas Oil Company 210,000 Tons
of CO,Credits,” Litility Environment Report, November 17, 2000.
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Congressional Report Names Three Environmental Priorities
for the Future

in 1993, Congress called for the National Academy-of Public
dministration (NAPA) to analyze trends and efforts in

--environmental protection and provide advice, strategies, and T :k%%’gifg @vﬁ%ﬁ,ﬁ
: ke TR s

Environmental News Gems, Decembar 2000



insights for the future. The report posits that global climate
change, uncontrolled runoff into the nation’s waters (nonpoint
source pollution}, and smog are three most pressing concerns for
America.

Among the report’s recommendations was that Congress give
the Environmental Protection Agency (EPA) the authority to
implement allowance-irading programs to reduce both air and
water pollution. The report also recommended that state |
agencies and the EPA embrace organizational and cultural
changes that would engender environmental policies that were
innovative and implemented with a broader range of tools.

Additionally the report called for the creation of an independent,
well-funded bureau of environmental information and for
Congress to appropriate more funds for better environmenta!
data collection and data quality. According to one of the panel
reviewers of the report, a separate office within the EPA would
lend credence to the data and analysis from that office.

For More Iriformation: “Report Calls for Chariges in Policy to
Tackle Climate Change, Runoff, Ozone,” Daily Environment
Report, Bureau of National Affairs, November 20, 2000.

Interstate Commerce and Environmental Policy

In New York, the Clean Air Markets Group, an association of
utilities, aillowance brokers and other companies, has filed suit
against New York state in federal court saying that a law
penalizing New York companies from selling their sulfur dioxide
emissions credits to companies in 14 upwind states is
unconstitutional. Current New York law designed to control
acid rain requires companies that sell their emissions to other
companies in. 14 upwind states to pay an “air pollution
mitigation offset” to New York state equal to the amount of the
allowance credit. All allowance sales and frades must be
reported to the state Public Service Commission, which imposes
the 6ffset penalty and deposits the money in an air pollution
mitigation fund administered by the state’s Energy Research and
Development Authority.
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The Clean Air Markets Group argues that the New York law is 2
violation of the supremacy clause of Article VI of the U.S.
Constitution because congress intended to regulate sulfur
dioxide emission aliowances with Title IV of the Clean Air Act.
The suit further alleges that the New York law violates the
commerce clause of the Constitution by regulating out-of-state
economic activities and by creating a regulatory scheme in which
out-of-state interests are treated differently from in-state-interest.

For Mdrg Information: “Law on Sulfur Dioxide Credit Trading

NRECA Government Relations



Challenged by: Industry as Unconstitutional,” BNA: Daily Report
for Executives, No. 223, 11-17-00, pages A-15-16. :

‘Tue-Power Options Offered to Ohio Consumers

A Virginia-based company is marketing two types of “blue-
power” fo its Ohio consumers. AES Corp.’s Power Direct

‘subsidiary is counting on consumer support of the programs
when the state opens for competition in january. The first option
they offer is “CoolBlue” in which AES will plant trees in Ohio to
offset the emissions of carbon dioxide as well as granting those
‘customers who choose this option a savings on their electricity
bill up to 10%. Their second environmental option has been
termed, “ClearBlue” in which the company will not only plant
trees in Ohio, but it also promises to fight against smog and acid
rain by purchasing and permanently refiring emission '
allowances related to power generation. In pramotional material
for the program AES noted that the consumer gets “all this for
about the price you pay your utility for electricity alone.”

For More Information: “AES Hopes Ohio Customers Will
Choose "Blue’ Power Offerings.” The Electric Power Daily,
Thursday, November 16, 2000, pages 1,4

New Ways fo Argue Environmental Harm

-.«he EPA plans to issue final guidance on its implementation of
Title VI of the Civil Rights Act in the first quarter of 2001. Title VI
requires that federally sponsored programs be administered in a

" nondiscriminatory way. Under draft guidance issued in June
2000, permits for factories or power facilifies must not have
disproportionate environmental impacts on minority or
disadvantaged communities or populations.

The draft also addressed procedures for investigating complaints
in environmental permitting decisions. Anne Goode, director of
the agency’s Office of Civil Rights has noted that disparate
impact alone does not constitute bias. Complaints of bias must

be based on credible data that a state permitting decision has had

an adverse impact on the population.

EPA has received over 90 sets of comments on the draft
guidelines in which state and industry groups say the draft is too
vague and that the role of individual permittees needs to be
more clearly defined.

In an unrelated case, the Washington state group Save Our
" wmmers has filed suit in a federal district court under the
_mericans with Disabilities Act (ADA), asking that the court set
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up arigid oversight program to ensure that state officials take
appropriate steps to curb harmful air poliutiort. The suit argues
that when the state grants wheat growers burning permits each
year, it does not take into account the harmiful effect that such
smoke has on children with asthma and other respiratory
conditions. ADA prohibits discrimination against disabled
individuals in employment, public services, and public

- accommodations. According to the plaintiffs, the children are
being discriminated against because they cannot go to school,
play or travel as others can during the burning season.

Originally, the federal judge presiding over the case agreed with
the defendants’ argument that there is already a comprehensive
scheme to regulate air pollution through the Clean Air Act.
However, after the EPA and Justice Department filed friends of
the court briefs saying that the children should be entitled to sue
under ADA, the court reversed its decision, clearing the way for
a trial. '

For More Information: “EPA Expects fo Issue Guidance on Civil
Rights in Early 2001, Official Says,” BNA: Daily Report for
Executives, No. 221, November 15, 2000, Pages A-21-22; “Smoking
QOut the Disabilities Act,” The National Journal, Vol. 32, NO. 41,
October 7, 2000; “Novel Twist in Field Burning Suit; Center for
Justice Detects Echoes of ‘A Civil Action’” Alfernative Fuels,
November 6, 2000, page 22; “ Activists Seek Court Oversight of
Washington Air Program,” Clean Air Report, November 9, 2000,
p. 22.

Conipanies Seek Mercury Control Technologies

Chicago-based Midwest Generation announced in late October
two proposed pilot projects aimed at testing new control
technologies to reduce mercury emissions from coal-fired power
plants. The group is seeking DOE funds reserved for “novel or
less mature” technologies in mercury controls.

Under the proposed pilot, the company’s Powerton Generating
Station in Perkin, IL, would be used to test the mercury removal
properties of various sorbents under actual energy production
conditions. The company plans to build a pilot facility near at
the power station and pipe in a small amount of boiler
combustion flue gas. They then plan to inject various sorbenis
into the flue gas such as biomass, waste tires, and flyash to test
their absorbency.

The second pilot project would test absorbency rates under much
more controlled conditions. The company plans to build a small
boiler at a research facility near Pittsburgh that could test the
properties of various sorbents as combustion femperatures are

.
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changed and as different qualities and grﬁdes of coal are burned. -

EPA announced on December 14, 2000 that it will regulate

. mercury from oil and coal fired utility boilers. The development

°f the regulations will occur over the next 3 years.

For More Information: “Utility Proposes to Reduce Emissioﬁs
from Coal-Fired Plants in Pilot Projects,” BNA: Daily
Environment, No 207, October 25, 2000, Page A-8.

For More Information:

Mac Mclennan or Carol Whitman
{705) 907 -58B09 or (703} 907-5790
Mac.mclennan@nreca.org or
Carol.whitman@nieca.org
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November 17, 2000 ] : ' : -
- Dear Colleague:

Environmental issues - and utility emissions policies, in particular - will very likely be
part of any serious and comprehensive deliberations on electricity restructuring, a
national energy strategy and farm policies when the 107t Congress convenes in
January 2001, In addition, the Clean Air Act is up for reauthorization. The mcrsasmg
challenge for us remains how best to keep you informed about the growing sphere of
outside influences that affect these deliberations..

Over the past year, I have received quite & number of requests to reconsider the
decision to discontinue the monthly news clips on environmental issues affecting the
legislative landscape. Given the current level of activity, I understand why you found
the clips service valuabile. It is nearly impossibie {o keep up with everything that is
happening on the environmental policy front, and even key staffers on Capitol Hill want
this mformatmn

Conﬁnuzng the clips service requued hurdling prohibitively expensive legal and
copyright barriers. This fact sent us back to the drawing board, and what emerged is
the attached Enuvironmental News Gems. This is a prototype.

The “Gems” are syntheses of selected news reports affecting the politics of
environmental advocacy. They are written in a non-iechnical style for the executive
level reader who needs a teol to cut through the volumes of environmental materials
that come into the mailbox each week. Each “gem” cites the source and its date of
publication. Perhaps more importantly, it gives you our “quickie” read - from a

* politically nuanced view — in a column we call “The Bottom Line”, which explains why
we consider this item a “gem.” We will not attempt to be all-inclusive and
comprehensive, but rather, we will focus on the news that gives shapé to the political
forces that influence legislative activity. We have copyrighted the material because this
coliection of gems takes some effort to polish and illuminate! As a member of NRECA,
Thowever, you have permission to use this material as you wish.

| am sending Environmental News Gems for three months to a test group who have
expressed interest in what is happening in the environmental advocacy arena. Please

let me know if this fool is useful and weuld be a benefit to the rest of the G&Ts and
statewides. We need your feedback.

Sincerely A =
De%xa G Stoner Tce Prpéident and Director
. Gove nt ierts Department

e @
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Enefgy Leaders Call for National Energy Policy

ASSOCIATION

In late October with the support of Edison Electric Institute
President Thomas Kuhn, and outgoing National Mining
President Richard Larson, American Gas Association President
David Parker stated that whatever the outcome of thenew
election, policy makers are going to be forced to look ata
national comprehensive energy policy. Noting last winter’s
heating oil price spikes, oil and gasoline price surges this
stmmer, the California electricify crisis and looming fears about
high heating oil prices this winter, Parker said, “I'm of the strong
belief that if we as a community - energy officials, public affairs
types, public policy makers - don’t work together in the months
and years ahead, we will miss a very, very large opportunity to
really move the agenda forward.” Parker’s plan stressed the
importance of all energy producers coming together to create a
national energy policy.

tRATIVE

it coop

Such a policy, he stated, would have to address land access
policies on federal lands'and review moratoriums on exploration
and drilling in coastal areas. Most importantly, Parker stressed
that such a policy would have to be comprehensive enough to
include everything that impacts energy from economic policy
and tax policy to environmental policy. “My belief is that
whoever is President is going to have to address those issues.”

Currently NRECA is participating in the development of a
National Energy Strategy by the U.S. Energy Association.

For More Information: “AGA's Parker: Notan Energy Crisis, an
Energy ' Awareness Opportunity,”” The Energy Daily, Vol. 28, No.
202, October 20, 2000, pp. 1-4.
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U.S.-Canada Agreement on Transboundary Smog

U.S. and Canadian negotiators have agreed to the first annex to
the 1991 U.S.-Canada Air Quality Agreement, pledging o reduce
emissions of the ozone precursors nitrogen oxides (NOx) and
volatile organic compounds (VOCs or hydrocarbons). The Ozone

: NRECA Government Relations



Amnmnex does not need ratification by the U.S, Senate because it
does not require new implementing legisiation. It is considered

an executive agreement. In Canada, the Anmex requires the
approval of their federal Cabinet.

The U.S. would achieve its reductions through implementation
of EPA’s NOx State Implementation Plan (SIP) Call. The so-
called “NOx SIP Call” would reduce sumrmiertime NOx
emissions in the transboundary region through a 70 percent
reduction in emissions from power plants and indusirial sources
in 19 states and the District of Columbia from 1990 levels. In the
U.5., eleciric utilities are responsible for 25 percent of NO,
emissions. Vehicles are the major source of NOx emissions,
responsible for 53 percent of NO; in the U.S.

For More Information: “U.5., Canada Reach Landmark Accord
on Reducing Transboundary Smog,” Inside EPA, Vol. 21, No. 42,
October 20, 2000, p. 9; “Canadian, U.5. Negotiators Reach Accord
on Draft Ozone Annex to Bilateral Air Treaty,” Daily Report for
Executives, Bureau of National Affairs, October 19, 2000, p. A-7.

EPA’s FY 2001 Appropriations

A total of $7.8 billion i fiscal year 2001 funding was earmarked
for the Environmental Protection Agency in the combined FY
2001 VA-HUD and Independent Agencies and FY 2001 Energy
and Water Appropriations conference report Congress approved
and the President signed in October, The report contains
provisions for the following: '

1.  Prohibits EPA use of funds to implement or for
- contemplating the implementation of the Kyoto Protocol.
The language specifically limits EPA from any “back-door”
implementation of the Kyoto Protocol;

2. Prohibits EPA use of funds to designate an 8-hour standard
for ozone until the Supreme Court acts on the pending
lawsuit;

3. Directs EPA to contract with the National Academy of

Sciences (NAS) to review the science used to develop and
implement Total Maximum Daily Loads (TMDLs) under
the Clean Water Act. EPA is also directed to conduct an
economic analysis of the costs to small businesses from the
regulatory changes in the TMDL program;

4. Provides for a study by the National Academy of Public
Administration (NAPA) on EPA’s implementation of the-
New Source Review (NSR) and Prevention of Significant
Deterioration (PSD) programs. The report created by NAPA
would examine the evolution, application, interpretation
and implementation of the NSR/FP5D programs by EPA.
The study wouid recommend how EPA and the Congress
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can betier manage or reform the program.
5. Provides $1.27 billion for Superfund (identical to FY 2000
level); and IR T = e
", Provides $123 million for the Climate Change Technology
~ Initiative, an increase of about $10 million;

For More Information: “House, Senate Approve 2001 Funding
Bill with Riders, Providing $7.8 Billion for EPA,” Daily Report for
Executives, Bureau of National Affairs, October 20, 2000, p. A-38.

Ma.rke’t"Pdwer Concerns

In a recently released Energy Information Administration report,
by the end of this year, 10 of the largest IOUs will own more than
half of all IOU-held generation capacity and 20 of the largest
10Us will own about 72 percent of all IOU-held generation. In
1992, the 10 largest IOUs owned 36 percent of total IOU-held
generation, and the largest 20 IOUs owned 58 percent of
capacity. Since then, the top 10 IOUs have increased their share
of generation capacity by nearly 39 percent. The report, titled,
“The Changing Structure of the Electric Power Industry 2000:
An Update,” also notes that over the past eight years, 35 mergers
involving electric utilities have been completed and that 12 more
are now pending approval. In addition to mergers within the
electric industry, investor-owned electric utilifies are also
merging and acquiring natural gas businesses in what are called
e TODVErZEnce mergers.” In the last three years, 23 convergence
«nergers have been completed or are pending. '

Additionally, competitive pressures from state restructuring and
other factors are causing utilities to sell part of all of their
generation assets. EIA cites the numerous divestitures of
generation assets and the general growth of the independent
power producer {or power marketers) as the reason that JOUs’
role as the traditional provider is giving way to the expanding
role of independent power producers.

Lastly, this trend will likely continue; at the Financial Times
Energy PowerMart 2000 conference, Jim Mahoney, senior vice
president, asset management of PG&E Generation said, "By the
end of 2002, half of all generation will be in merchant hands... By
the end of 2005, two-thirds of generation will be in the hands of
merchants.”
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For More Information: “EIA: IOU Merger Wave Concentrating
Generation,” The Energy Daily, October 19, 2000, p.1; “IPPs
Poised fo Dominate U.S. Generation Market,” Megawatt Daily,
October 20, 2000, p. 2.
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Report Paints Power Plants as Killers

Clear the Air, a coalifion of clean air groups, released a report
critical of the nation’s coal-fired electric generating planis titled
“Death, Disease & Dirty Power - Mortality and Health Damage
Due to Air Pollution from Power Plants” (http://www.
cleartheair.org/fact/ mortality / mortalitylowres.pdf). The report
attributed 30,000 deaths annually to fine particle pollution (soot)
from U.S. power plants. It found that fwo-thirds of these deaths
could be avoided by cutting power plant emissions of sulfur

. dioxide and nitrogen oxide 75 percent below 1997 emission
levels. ‘ ‘

Press releases were issued by local environmental groups across
the couniry in a coordinated campaign assuring that local and
national coverage was given to the report. Local news reports
detailed the estimated number of deaths, asthma attacks, and
hospitalizations that occur in local metropolitan areas and states
due to soot from power plants. '
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NRECA provided talking points o state managers and Gé&Ts on
the rural electrics’ commitment to the public health of their
communities, investment in clean technologies, support of EPRI
research on health effects, and the shortcomings of the Clear the
Air report. ' '
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For More Information: “Power Plant Soot Linked to Deaths,”
Washington Post, October 18, 2000, p. B3; “Study Links Power
Plants and Deaths,” Bismarck Tribune, October 17, 2000, p. LA.

Sevén Industrial Giants Agree to Reduce CO2 Emissions

On October 17, seven energy and industrial corporations (BP,
Shell International, DuPont, Suncor Ener gy Inc., Ontario Power
Generation, the Canadian aluminum company Alcan, and the
French aluminum company Pechine) announced a partnership
with the environmentsl advocacy group Environmental Defense.
The Partnership for Climate Action (PCA) pledged their
commitment to reducing annual greenhouse gas emissions by 80
million metric tons of carbon dioxide equivalents by 2010. The
partmership neither endorses nor opposes the Kyoto Protocol.
Their stated purpose is “to champion market-based mechanisms
as a means of achieving early and credible action on reducing
greenthouse gas emissions that is efficient and cost effective.”
Members of the new partnership will meet their goals through
direct reductions as well as emissions trading. These companies
promise to track their actual reductions against their goals and
report all measurements publicly. This pledge is significant
because among all industrial nations only 11 countries emitted
more greenhouse gases in 1990 than the seven PCA members
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combined. Pnvironmental Defense noted, “never before have

such a wide cross section of industry and a major environmental

organization joined fozces to institute such dramatic cuts in
“-global poliution”.

For More Information: “Environmental Defense, Oil Majors,
Industrials to Promote Greenhouse Emissions Trading,” Energy
Daily, Vol. 28, No. 200, October 18, 2000, pp. 1-3; “Oil, Chemnical,
Metals Companies Announce Parinership to Reduce Emissions
by 2010,” Daily Report for Executives, Bureau of National Affairs,
October 19, 2000, pp. A-9-16. o

GAO to Review Economically Sigﬁifica.nt Agency Rules

The “Truth in Regulating Act” (PL106-312) was signed by the
President on October 17, 2000. The Act establishes a three-year
pilot project for the General Accounting Office (GAQ) to
independentiy evaluate major proposed or final federal nules
upon request by the congressional committee with jurisdiction,
Lawmakers, concerned that federal agencies are not adequately
weighing the costs and benefits of regulations and alternative
approaches, wanted GAQ to analyze the science and economics
behind proposed federal regulations.
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For More Information: “Congress Sends Clinton Bill on Review
. by GAO of Proposed Federal Regulations,” Daily Report for
7gcecuiives, Bureau of National Affairs, October 6, 2000, p. A-4.

New Potential Uncovered in Carbon Sequestration Research

The Wall Street Journal reports that in the September 15, 2000
issue of Science, good agricultural practices that allow farmland
to be fallow for a few years would remove significant quantities
of greenhouse gases from the atmosphere, Increasing the
efficiency of fertilizer nitrogen use also mitigates greenhouse gas
ernissions.

The Wall Street Journal goes further to say that “better
management of nitrogen from fertilizer of nitrogen-adding cover
crops, combined with carbon-absorbing cultivation techniques,
might eliminate agriculture’s estimated annual net greenhouse
gas release of 60 million mefric tons.”
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For More Information: “Study Shows Impact of Gases in
Farming, ” Wall Street Journal, September 15, 2000,
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Mzc Melennan or Carel Whitman
(70%3 907-5809 or (703) 907-5790
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Carol whitman@nreca.org
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