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July 16,2008 JUL 1 7 2008 
PUBLIC SERVICE 

COMMISSION 
Ms. Stephanie Stumbo 
Executive Director 
Public Service Commission 
21 1 Sower Boulevard, P.O. Box 615 
Frankfort, Kentucky 4060246 15 

Re: The Applications of Rig Rivers Electric Corporation for: (I) 
Approval of Wholesale Tariff Additions for Rig Rivers Electric 
Corporation, (11) Approval of Transactions, (111) Approval to Issue 
Evidences of Indebtedness, and (IV) Approval of Amendments to 
Contracts; and of E.ON IJ.S., LL,C, Western Kentucky Energy Corp., 
and LG&E Energy Marketing, Inc., for Approval of Transactions, 
PSC Case No. 2007-00455 

Dear Ms. Stumbo: 

Enclosed for filing on behalf of Rig Rivers Electric Corporation (“Big Rivers”) are 
an original and ten copies of a motion for expedited ruling. I certify that a copy of 
this letter and a copy of the motion have been served on the attached service list. 

Sincerely yours, 

Xmes M. Miller 

JMM/ej 
Enclosures 

cc: Michael H. Core 
David Spainhoward 
Service List 

Telephone (270) 926-4000 
Telecopicr (270)  683-6694 

100 St Ann Building 
PO Box 727 

Owensboro, Kentucky 
42102-0727 



SERVICE LIST 
BIG RJVERS ELECTRIC CORPORATION 

PSC CASE NO. 2007-00455 

Hon. Robert Michel 
Orrick, Herrington & Sutcliffe 
666 Fifth Avenue 
New York, NY 10 103 

Hon. Kyle Drefke 
Orrick, Herrington & Sutcliffe 
Columbia Center 
1152 15th Street, NW 
Washington, DC 20005 

Charles Buechel 
Utility & Economic Consulting Inc. 
116 Carrie Court 
Lexington, KY 405 15 

Hon. Doug Beresford 
Hon. Geof Hobday 
Hogan & Hartson 
555 Thirteenth Street, NW 
Washington, DC 20004 

Paul Thompson 
E.ON U.S. L,L,C 
220 West Main Street 
L,ouisville, KY 40202 

David Sinclair 
E.ON U.S. L,LC 
220 West Main Street 
L,ouisville, KY 40202 

D. Ralph Bowling 
Western Kentucky Energy Corp. 
P. 0. Box 1518 
Henderson, ICY 424 19 

Hon. Kendrick Riggs 
Stoll, Keenon & Ogden PLLC 
500 West Jefferson Street 
L,ouisville, KY 40202 

Hon. Allyson Sturgeon 
E.ON U.S. LdLC 
220 West Main Street 
Louisville, KY 40202 

Kelly Nuckols 
Jackson Purchase Energy Corp. 
P. 0. Box 4030 
Paducah, KY 42002-4030 

Burns Mercer 
Meade County RECC 
P. 0. Box 489 
Brandenburg, KY 40 108 

Sandy Novick 
Kenergy Corp. 
P. 0. Box 18 
Henderson, KY 424 19 

Hon. Frank N. King 
Dorsey, King, Gray, 

3 18 Second Street 
Henderson, KY 42420 

Norment & Hopgood 

Hon. David Denton 
Denton & Kueler, L,L,P 
P.O. Box 929 
555 Jefferson Street, Suite 301 
Padncah, KY 42002-0929 

Hon. Tom Brite 
Brite and Butler 
P. 0. Box 309 
Hardinsburg, KY 40 143 

Jack Gaines 
JDG Consulting, LLC 
P. 0. Box 88039 
Dunwoody, GA 30356 
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Hon. Michael L. Kurtz 
Boehm, Kurtz & Lowry 
Suite 21 10 
36 East Seventh Street 
Cincinnati, OH 45202 

Hon. David Brown 
Stites & Harbison, PL,LC 
1800 Aegon Center 
400 West Market Street 
Louisville, KY 40202 

SERVICE LIST 
BIG RIVERS ELECTRIC CORPORATION 

PSC CASE NO. 2007-00455 

Henry Fayne 
1980 Hillside Drive 
Columbus, Ohio 43221 

Allan Eyre 
63 1 Mallard Lane 
Henderson, KY 42420 

Russell Klepper 
Energy Services Group 
3 16 Maxwell Road 
Alpharetta, GA 30004 

Hon. C. B. West 
Stoll Keenon Ogden PL,LC 
201C North Main Street 
Henderson, KY 42420 

Gary Quick 
Henderson Municipal Power & Light 
100 5th Street 
Henderson, KY 42420 

Won. Dennis Howard 
Assistant Attorney General 
Office of the Attorney General 
Utility & Rate Intervention Division 
1024 Capital Center Drive, Suite 200 
Frankfort, KY 4060 1-8204 

Mr. David Brevitz 
Brevitz Consulting Services 
3623 Southwest WoodValley Terrace 
Topeka, KS 66614 

Don Meade 
800 Republic Building 
420 W. Muhammad Ali Blvd. 
Louisville, KY 40202 

Katherine Sirnpson Allen 
Stites & Harbison, PL,L,C 
401 Cormnerce Street 
Suite 800 
Nashville, Tennessee 372 19 

Hon. John N. Hughes 
124 West Todd Street 
Frankfort, Kentucky 40601 
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COMMONWEALTH OF KENTIJCKY 

BEFORE THE PIJBLJC SERVICE COMMISSION OF KENTUCKY 

In the Matter of: 

THE APPLICATIONS OF BIG RIVERS 
ELECTRIC CORPORATION FOR: 
(I) APPROVAL, OF WHOLESALE TARIFF 
ADDITIONS FOR BIG RIVERS ELECTRIC 
CORPORATION, (11) APPROVAL OF 
TRANSACTIONS, (111) APPROVAL TO ISSUE 
EVIDENCES OF INDEBTEDNESS, AND 
(IV) APPROVAL OF AMENDMENTS TO 
CONTRACTS; AND 

OF E.ON U.S., LLC, WESTERN KENTUCKY 
ENERGY CORP. AND LG&E ENERGY MARKETING 
INC. FOR APPROVAL OF TRANSACTIONS 

MOTION TO EXPEDITE RULINGS 

Big Rivers Electric Corporation (“Big Rivers”), by counsel, moves the Public 

Sei-vice Commission (“Commission”) for expedited rulings on two matters pending in 

this case: 

1. the Motion to Amend and Supplement Application filed June 1 1 , 2008 

(“Motion to Amend”), which includes, among other things, a request for 

approval of a document attached as Exhibit 6 to the Motion to Amend 

titled “Amendment to Operating and Support Agreement Among PBR-3 

Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust, and Big 

Rivers Electric Corporation (D. B. Wilson Unit I)” (the “Operating 

Agreement Amendment,” a copy of which is attached to this Motion for 

the convenience of the Commission and the parties); and, 
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2. assuming the Motion to Amend is approved, the application for approval 

of the Operating Agreement Amendment. 

In support of its motion, Big Rivers states as follows: 

1. Big Rivers terminated the leveraged lease interests of Bank of America L,easing 

Corp. in Big Rivers’ Wilson I generating unit (the “B of A Leases”) on June 30,2008. 

Commission approval of that transaction termination was not required for the reasons 

stated in Big Rivers’ letter to Stephanie L,. Stumbo dated June 24,2008 (filed June 25, 

2008), and in the advisory opinion on the subject issued by Commission Staff on June 27, 

2008. The Big Rivers letter and the Commission Staff advisory opinion are both filed in 

the record in this case. 

2. The object of this motion is to obtain an order of the Commission, at its earliest 

convenience, approving the Operating Agreement Amendment. The Operating 

Agreement Amendment amends the Operating and Support Agreement Among PBR-3 

Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust, and Big Rivers Electric 

Corporation (D. B. Wilson Unit 1) dated as of April 1,2000 (the “Operating Agreement,” 

a copy of which is attached to this Motion for the convenience of the Commission and the 

parties)’, which was one of many documents in the 2000 leveraged lease transaction. The 

purpose of the Operating Agreement is to establish the terms on which Big Rivers will 

operate Wilson I in the unlikely event there is a default and termination of a leveraged 

lease, or a leveraged lease expires by its own terms without Big Rivers exercising the 

option to repurchase the interest in Wilson I covered by the leveraged lease (an event 

called the “Services Commencement Date” under the terms of the Operating Agreement). 

’ The Operating Agreement was filed in Volume 10 of the Application in this matter, Appendix C, Disk 3 
of 3 ,  Tab 6. 
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The reason Big Rivers also seeks a ruling on the Motion to Amend is that the application 

for approval of the Operating Agreement Amendment is not technically before the 

Commission unless and until the Motion to Amend is granted. 

3. The legal mechanism by which the B of A Leases were terminated early was Big 

Rivers purchasing the B of A Undivided Interests from Bank of America-related entities 

(the FBR-1 Trust and FBR-2 Trust). The Operating Agreement Amendment was drafted 

in connection with the termination of the B of A L,eases to recognize the exit of the Rank 

of America entities from the leveraged lease transaction, and to make certain changes in 

the rights of the remaining parties that result in a net benefit to Big Rivers. 

4. First, the Operating Agreement Amendment makes Big Rivers a “Facility User,” 

in addition to the “Operator” under the Operating Agreement, and recognizes that Big 

Rivers is the owner of over 57% of the Undivided Interest in the Wilson I facility. In the 

event the Operating Agreement is activated, this would give Big Rivers a vote that it 

would otherwise not have in the major decisions regarding operation of Wilson I listed in 

Section 5 of the Operating Agreement. Put another way, without the Operating 

Agreement Amendment, Big Rivers would be operating Wilson I, but the Philip Morris 

Capital Corporation (“PMCC”) entities would have the complete and unchallengeable 

right to make all decisions regarding the subjects listed in Section 5 of the Operating 

Agreement, such as settlement of claims, adoption of budgets and making modifications 

to the Wilson I generating unit. This would be an untenable situation. The PMCC 

entities agreed to this concession in return for Big Rivers’ agreement to delete from the 

Operating Agreement all provisions and references regarding the “Operating Fee’’ (see 

Section 2.7 of the Operating Agreement), which will no longer be payable to the 
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operator. Big Rivers believes that elimination of the Operating Fee section is reasonable 

because it is not typical that a majority owner of a generating station that is also operating 

the generating station would receive an operating fee. 

5. The remaining terms of the Operating Agreement Amendment simply recognize 

that only one “Facility Lessor” remains in the leveraged lease transaction. The Operating 

Agreement Amendment provides that (i) the remaining PBR-3 Trust will be the sole 

“Facility Lessor;” and (ii) at any time Big Rivers (including its Affiliates) is both the 

Operator and a Facility User, the consent of PBR-3 Trust (the sole remaining Facility 

Lessor) will be required for all actions on which the Facility Users are entitled to vote. 

6. The Operating Agreement Amendment is important to Big Rivers, even though 

there are limited circumstances under which the Operating Agreement (as amended) 

would ever be activated. The best interests of Big Rivers and its member cooperatives 

demand that Big Rivers have the right to participate in the major decisions affecting 

operation of Wilson I if the Operating Agreement is ever activated. 

7. The request for an expedited ruling on the two issues presented in this Motion is 

appropriate because the hearing and final consideration of this case has been unavoidably 

postponed. This motion deals only with matters directly connected to the termination of 

the B of A Leases, which occurred June 30,2008, and is not at all dependent upon the 

decisions reached on other issues in this case. Accordingly, there is no reason to delay 

taking up this Motion. Moreover, as discussed above, the Operating Agreement 

Amendment adjusts the rights of the parties in a manner that is favorable to and protects 

Rig Rivers. This protection should be implemented as soon as possible. Having the 

Operating Agreement Amendment in place will also eliminate an issue that could 
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interfere with Big Rivers’ current negotiations with its creditors to resolve the effects of 

the Ambac Assurance Corporation financial rating downgrades under the remaining 

leveraged leases with the PMCC entities. 

WHEREFORE, Big Rivers respectfully moves that the Commission expeditiously 

enter an order (i) granting the Big Rivers’ June 1 1,2008 Motion to Amend, (ii) approving 

execution by Big Rivers of the Operating Agreement Amendment, (iii) and granting Big 

Rivers all other relief to which it may appear entitled. 

July 16,2008 

[Signatures on following page] 
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Tyson Karnuf 
Sullivan, Mountjoy, Stainback 
& Miller, P.S.C. 
100 St. Ann Street 
P.O.Box 727 
Owensboro, Kentucky 42302-0727 
Telephone No. (270) 926-4000 

Douglas L. Beresford 
George F. Hobday 
Hogan & Hartson, L , L J  
Columbia Square 
555 Thirteenth Street, NW 
Washington, D.C. 20004 
(202) 637-5600 

COUNSEL FOR BIG RIVERS 
EL,ECTRIC CORPORATION 

Verification 

I, Michael H. Core, President and Chief Executive Officer for Big Rivers Electric 
Corporation, hereby state that I have read the foregoing Application and that the 
statements contained therein are true and 
on this the 16th day of July, 2008. 

knowledge and belief, 
/- 

Michael H. Core 
President and Chief Executive Officer 
Big Rivers Electric Corporation 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF HENDERSON ) 

The foregoing verification statement was SUBSCRIBED AND SWORN to before me 
by Michael H. Core, President and Chief Executive Officer for Big Rivers Electric 
Corporation, on this the 16th day of July, 2008. 

fiu 
Notary Public, Ky., State at L,arge 
MY commission expires: / - I 2 - o 9 
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AMENDMENT TO OPERATING AND SUPPORT AGREEMENT 

Dated as o f  ,2008 

Among 

PBR-3 STATUTORY TRUST, FBR-1 STATUTORY TRUST, FRR-2 STATUTORY 
TRUST, AND BIG RIVERS ELECTRIC CORPORATION (Wilson Unit 1) 

[Originally filed as Exhibit 6 to Rig Rivers Electric Corporation’s Motion to Amend and 
Supplement Application filed June 1 1,2008 J 



OH&S Draft -June 2,2008 

AMENDMENT TO 

OPERATING AND SUPPORT AGREEMENT 

Dated as of [July ZS], 2008 

among 

PBR- 3 STATUTORY TRUST, 

FBR-1 STATUTORY TRUST, 

acting through U.S. BANK NATIONAL ASSOCIATION, a national banking association 
organized under the laws of the United States, not in its individual capacity but solely as Trustee, 

acting through U S .  BANK NATIONAL ASSOCIATION, a national banking association 
organized under the laws of the United States, not in its individual capacity but solely as Trustee, 

FBR-2 STATUTORY TRUST, 
acting through U.S. BANK NATIONAL ASSOCIATION, a national banking association 

organized under the laws of the United States, not in its individual capacity but solely as Trustee, 

and 

BIG RIVERS ELECTRIC CORPORATION 

D.B. WILSON UNIT 1 

OHS East:160436085.5 -1- 



This AMENDMENT TO OPERATING AND SUPPORT AGREEMENT, dated as of 
[July 151, 2008 (the “Effective Date”), is entered into by and among FBR-1 STATUTORY 
TRUST, a Connecticut statutory trust, acting through U.S. BANK NATIONAL 
ASSOCIATION, a national banking association organized under the laws of the United States, 
not in its individual capacity but solely as Trustee of a Connecticut statutory trust created by the 
Trust Agreement (the “FBR- 1 Trust”), FBR-2 STATUTORY TRUST, a Connecticut statutory 
trust, acting through U.S. BANK NATIONAL ASSOCIATION, a national banking association 
organized under the laws of the United States, not in its individual capacity but solely as Trustee 
of a Connecticut statutory trust created by the Trust Agreement (FBR-2) (the “ m - 2  Trust” and, 
together with the FBR-1 Trust, the “FBR Trusts”), PBR-3 STATUTORY TRUST, a 
Connecticut statutory trust, acting through 1J.S. BANK NATIONAL ASSOCIATION, a national 
banking association organized under the laws of the United States, not in its individual capacity 
but solely as Trustee of a Connecticut statutory trust created by the Trust Agreement (PBR-3) 
(the “PBR-3 Trust” and, together with the FBR Trusts, the “Owner Trusts”), and BIG RIVERS 
ELECTRIC CORPORATION, a rural electric cooperative organized under the laws of the 
Commonwealth of Kentucky (“Big Rivers”). 

WHEREAS, Big Rivers is a rural electric cooperative engaged in the generation and 
transmission of electric power and energy for wholesale sale and delivery to its members and 
others in the Commonwealth of Kentucky; 

WHEREAS, Big Rivers has constructed and placed in service Plant Wilson, an electric 
generating facility which is located at the Site near Centertown, Kentucky and is designed to 
burn coal as a prirnary fuel; 

WHEREAS, each Owner Trust has acquired a long-term leasehold interest in its 
Undivided Interest in Plant Wilson, and each has subleased its leasehold interest in the 
Undivided Interest to Big Rivers pursuant to a Facility Lease for the Facility Lease Term; 

WHEREAS, Big Rivers has leased separate undivided interests in the Site in favor of 
each Owner Trust, which, in turn, have subleased their undivided leasehold interest in the Site to 
Big Rivers; 

WHEREAS, pursuant to the Facility Lease, Big Rivers is obligated to cause the Facility 
to be operated and maintained in accordance with the terms of the Facility Lease. 

WHEREAS, the parties entered into an Operating and Support Agreement, darted as of 
April 1 , 2000, among Big Rivers and the Owner Trusts (the “Orielnal Operating Aaeement”), 
pursuant to which Big Rivers has been providing certain services regarding the operation of the 
Facility as an electric generating facility; 

WHEREAS, pursuant to an Omnibus Termination Agreement, dated as of [July IS], 
2008, among Big Rivers, the FBR Trusts, and certain other parties (the “Omnibus Termination 
Agreement”), . the parties have agreed to terminate (i) the Facility Lease Agreement, dated as of 
April 1,2000, between FBR- I Trust and Big Rivers, and (ii) the Facility Lease Agreement, dated 
as of April 1, 2000, between FBR-2 Trust and Big Rivers (such agreements, together, the “m 

OHS Eask160436085.5 



Facilitv Leases”), and certain other Operative Documents (as defined and specified therein), on 
the terms of the Omnibus Termination Agreement; 

WHEREAS, pursuant to the Omnibus Termination Agreement and solely with respect to 
the FBR Facility Leases, Big Rivers will purchase each of the Facility Lessor’s Interests 
(including all of the right, title and interest of each of the respective FBR Trust in, to and under 
the Undivided Interest in the Wilson Unit) and each of such FBR Trusts has agreed to such 
purchase; and 

WHEREAS, the parties hereto desire to mend the Original Operating Agreement to 
reflect the termination of the FBR Facility Leases on the terms of the Omnibus Termination 
A greernent. 

NOW THEREFORE, in consideration of the premises and of other good and valuable 
consideration, receipt of which is hereby acknowledged, the parties hereto agree as follows: 

SECTION 1. ACKNOWLEDGMENT. 

Big Rivers and each Owner Trust hereby acknowledge the termination of the FBR 
Facility Leases pursuant to the Omnibus Termination Agreement. 

SECTION 2. RELEASE AND DISCHARGE. 

Each of Big Rivers and the PBR-3 Trust does hereby release and discharge each 
FBR Trust from any and all obligations owing to Big Rivers or the PBR-3 Trust under the 
Original Operating Agreement from and after the Effective Date. Each of Big Rivers and the 
PBR-3 Trust hereby acknowledges and agrees that, in consequence of the Omnibus Termination 
Agreement, each FBR Trust is hereby released and discharged as a party to the Original 
Operating Agreement. 

SECTION 3. AMENDMENTS. 

The Original Operating Agreement is hereby amended as follows: 

Section 3.1. In Section 1.1 of the Original Operating Agreement, the definition of 
“Facility Lessor” is amended to read as follows: 

“Facility Lessor” shall mean the PBR-3 fiust, as Facility Lessor. under. its 
Facility Lease. 

Section 3.2. In Section 1.1 of the Original Operating Agreement, the definition of 
“FaciIity User” is amended by adding clause (iv) to the definition, to read as follows: 

or (iv) Big Rivers, as the owner of tlze 57.2248931% Urtdivided Interest. 

Section 3.3. Section 2.7 of the Original Operating Agreement is hereby deleted in its 
entirety, and the following related provisions are amended as follows: 

OHS East: 160436085.5 2 



(a) The definition of “Fair Market Sales Value” is amended to delete the 
words “or the Operating Fee paid to the Operator pursuant to Section 2.7 of this Agreement” 
therein. 

(b) The definition of “Operating Fee ” is  hereby deleted in its entirety. 

(c) Section 5.4(d) is amended to delete the words “together with any 
compensation payable to the Operator in accordance with Section 2.7 hereof’ therein. 

Section 3.4. 
entirety to read as follows: 

Section 4.2 of the Original Operating Agreement is hereby amended in its 

A Facility User which is also the Operator or an Aflliate of the Opesator 
(a) shall not be entitled to vote on any matter upon which the Facility Users aye 
entitled to vote hereunder at any time an Event of Default has occurred and is 
continuing under any Facility Lease or-, ifsuch Facility [Jser is Big Rivers, at any 
time a default by Big Rivers is continuing under this Agreement and (b) shall not 
under any circumstances be entitled to vote on the resignation or removal of the 
Operator. In the circumstances described in the preceding sentence, and in any 
o t l w  circumstances where the Facility User is not entitled to vote on matters 
hereunder, the Entitlement Share of such Facility User shall for  voting purposes, 
be deemed to be equal to zero. 

Section 3.5. A new Section 4.3 is hereby added to the Original Operating Agreement, 
entitled “Facility Lessor’s Voting Rights”, to read as follows: 

Notwithstanding anything to the contrary contained herein, ut any time 
that Big Rivers (including any Afiliate there03 is botlz a Facility User and the 
Operator, any matter upon which the Facility Users are entitled to vote hereunder 
shall require the approval of the Facility Lessor. 

SECTION4. LAW GOVERNING. This Amendment shall be governed by and construed in 
accordance with the laws of the State of New York including all matters of construction, validity 
and performance (including Section 5-1401 and Section 5-1402 of the New York General 
Obligations Law but excluding all other choice of law and conflicts of law rules). 

SECTION 5. EFFECTIVENESS. This Amendment shall be effective upon completion of the 
transactions contemplated by the Omnibus Termination Agreement to occur on the Effective 
Date. 

SECTION6, COUNTERPARTS. This Amendment may be executed in two or more 
counterparts, all of which taken together shall constitute a single agreement. 

OHS East:l60436085.5 3 
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to 
Operating and Support Agreement to be executed and delivered by their respective officers 
thereunto duly authorized as of the day and year first above written. 

BIG RIVERS ELECTRIC CORPORATION 

By: 
Name: 
Title: 

PBR-3 STATUTORY TRUST 

By: U.S. Rank National Association, as Trustee 

By: 
Name: 
Title: 

FBR-1 STATUTORY TRIJST and 
FBR-2 STATUTORY TRUST 

By: U.S. Bank National Association, as Trustee 

By: 
Name: 
Title: 

Amendment to Plant Wilson Operating and Support Agreement 
OHS East:l60436085.5 



OPERATING AND SUPPORT AGREEMENT 

Dated as of April 1,2000 

Arnong 

PBR-3 STATUTORY TRTJST, FBR-1 STATUTORY TRUST, FBR-2 STATUTORY 
TRIJST, AND BIG RIVERS ELECTRIC CORPORATION (Wilson TJnit 1) 

[Originally filed in Volume 10 of the Application in this matter, Appendix Cy Disk 3 of 3 ,  Tab 61 



OPERATING AND SUPPORT AGREEMENT 

Dated as of April 1,2000 

among 

PBR-3 STATUTORY TRIJST, 
acting through State Street Bank and Trust Company 

of Connecticut, National Association, not in its 
individual capacity, but solely as trustee 

FBR-1 STATUTORY TRUST, 
acting through State Street Bank and Trust Company 

of Connecticut, National Association, not in its 
individual capacity, but solely as tnlstee 

FBR-2 STATUTORY TRUST, 
acting through State Street Bank and Trust Company 

of Connecticut, National Association, not in its 
individual capacity, but solely as  trustee 

and 

BIG RIVERS ELECTRIC CORPORGTION 

D. B. WILSON IJNIT No. 1 

W N Y  1 :6765892 
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OPERATING AND SUPPORT AGREEMENT 
OPERATING AND SUPPORT AGREEMENT, dated as of April 1, 2000, among 

PBR-3 STATUTORY TRUST, a Connecticut statutory trust, acting through State Street Bank 
and Trust Company of Connecticut, Nationaj Association, a national banking association not in 
its individual capacity, but solely as trustee under the Trust Agreement (PBR-3) (the “PBR-3 
T-”), FER-1 STATUTORY TRUST, acting through State Street Bank and Trust Company 
of Connecticut, National Association, a national banking association not in its individual 
capacity, but solely as trustee under the Trust Agreement (FBR-I) (the “FBR-1 Trust”), FBR-2 
STATUTORY TRUST, a Connecticut trust, acting through State Street Bank and Trust 
Company of Connecticut, National Association, a national banking association not in its 
individual capacity, but solely as trustee under the Trust Agreement (FBR-2) (the “FBR-2 Trust” 
and, collectively with the PBR-3 Trust and the FBR-I Trust, the “Owner Trusts”), and RIG 
RIVERS ELECTRIC CORPORATION, a rural electric cooperative organized under the laws 
of the Commonwealth of Kentucky (“Bip Rivers”}. 

WHEREAS, Big Rivers is a rural electric cooperative engaged in the generation and 
transmission of electric power and energy for wholesale sale and delivery to its members and 
others in the Commonwealth of Kentucky; 

WHENAS, Big Rivers has constructed and placed in service Plant Wilson, an electric 
generating facility which is located at the Site near Centertown, Kentucky and is designed to 
b u m  coal as a primary fuel; 

WHEREAS, each Owner Trust has acquired a long-term leasehold interest in its 
Undivided Interest in Plant Wilson, and each has subleased its leasehold interest in the 
Undivided Interest to Big Rivers pursuant to a Facility Lease for the Facility Lease Term; 

WHEREAS, Big Rivers has leased separate undivided interests in the Site in favor of 
each Owner Trust, which, in tum, has subleased its undivided leasehold interest in the Site to Big 
Rivers; 

WHEFtEAS, pursuant to the Facility Lease, Big Rivers is obligated to cause the Facility 
to be operated and maintained in accordance with the terms of the Facility Lease. 

WHEREAS, from and after the Service Commencement Date for any Owner Trust, 
subject to the terms hereof, each Owner Trust desires to obtain the services of Big Rivers to 
interface with WKEC and LEM regarding the operation of the Facility in the period prior to the 
expiration of the LG&E Arrangements and, in the period after the expiration of the WKEC 
Lease, to operate the Facility, to obtain a supply of water, limestone and coal, and to provide 
transmission services, in each case, to the extent required by the terms of this Agreement and for 
the full and complete use of the Facility as an electric generating facility; 

WHEREAS, subject to the terms and provisions of this Agreement, Big Rivers is willing 
to provide such services, operate the Facility and to provide such water, limestone and coal and 
transmission services; and 



WHEREAS, each Owner Trust desires that this Agreement set forth the terms and 
conditions, and set forth its obligations along with those of each other Owner Trust, for the 
operation and maintenance of all leasehold interests in the Undivided Interests ,jointly for the 
generation of electric power and energy from the Facility. 

NOW THEREFORE, in consideration of the premises and of other good and valuable 
consideration, receipt of which is hereby acknowledged, the parties hereto agree as follows: 

SECTION 1. DEFINITIONS. 

Section 1.1. Definilions. For purposes hereof the following terms shall have the 
respective meaning set forth: 

“Appraisal Procedure” shall mean the procedure for determining Fair Market Sales 
Value described in the definition thereof. 

“Assigned LG&E Agreement Percentage” shall have the meaning set forth in each 
Participation Agreement. 

“Base Power” shall have the meaning set forth in Section 4.l(a) of the LEM Power 
Purchase Agreement. 

“Capability” shall mean the amount of Energy, expressed in megawatt hours, that can be 
generated by the Facility. 

“Capacity” shall mean megawatts of electric generating capacity. 

“Capital Expenditure Budget” shall have the meaning set forth in Section S.4(a) hereof. 

“Construction Cost” shall mean, with respect to each Modification, the a c m I  cost or 
purchase price (after deducting amounts realized as the salvage value of any Component which is 
being replaced by the Modification or the proceeds of insurance with respect to the loss or 
damage of any Component being replaced by such Modification) determined in accordance with 
Prudent Utility Practice, including, without limitation, (i) all costs of architectural and 
engineering services, labor, materials, equipment, supplies, personnel training, testing, permits 
and licenses, and legal services, (ii) payroll, including related fiinge benefits and payroll taxes, of 
direct full time employees of the Operator allocable on an actual time basis to such acquisition or 
construction and not included in costs described in clause (viii) below, (5) reasonable and 
allocable traveling expenses including use of the Operator’s transportation equipment, (iv) all 
costs of insurance obtained pursuant hereto and applicable to such acquisition or construction, 
(v) all costs relating to injury or damage claims and claims by contractors or suppliers arising 
imder construction contracts and arising out of such acquisition or construction, less the proceeds 
of insurance maintained pursuant hereto and of insurance under any contract for such acquisition 
or construction, (vi) all Taxes legally required to be paid with respect to such acquisition or 
construction, (vii) all interest paid to third parties in respect of indebtedness for borrowed money 
incurred by any Party or the Operator to f h d  the costs of acquisition or construction which can 
be capitalized, and (viii) administrative and other overhead costs of the Operator as apportioned 
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by the Operator in accordance with the Operator’s standard joint ownership accounting practices, 
applicable to such acquisition or construction. 

“Contract Year” shall mean the 12-month period commencing at 12:01 a.m. on January 
1 ofeach year and ending at 12:Ol a.m. on the following January 1, except that the first Contract 
Year shall begin on the Initial Operating Commencement Date and the last Contract Year shall 
end on the Final Shutdown Date. 

“Energy” shall mean megawatt hours of electric energy. 

“E,ntitlement Share” with respect. to each Facility User shall have the meaning set forth 
in Section 4 hereof. 

“Facility Lessor” shall mean each Owner Trust, as Facility Lessor under its respective 
Facility Lease. 

“Facility User” shall mean (i) any Owner Trust, or (ii) the Person to which such Owner 
Trust is leasing, as lessor, its leasehold interest in its Undivided Interest or (iii) another Person 
during the time and to the extent such Person is subreasing an Undivided Interest, in each case 
under circumstances giving the Owner Trust or such Person, as the case may be, the right to 
market and sell Energy from the Facility for its awn account including any Person designated by 
an Owner Trust to be so entitled. 

“Fair Market Sales Value” shall mean, with respect to water, limestone, coal or 
transmission services pravided by Big Rivers pursuant to this Agreement or the Operating Fee 
paid to the Operator pursuant to Section 2.7 of this Agreement, the cash price obtainable for such 
cornrnodities or services in an arm’s length sale between an informed and willing purchaser 
under no compulsion to purchase and an informed and willing seller under no compulsion to sell 
or provide. If the parties are unabfe to agree upon a Fair Market Sales Value of such 
commodities or services within 30 days after a request therefor has been made, the Fair Market 
Sales Value of such commodities or services shall be determined by appraisal. The Owner Trust 
and the Operator or Big Rivers, as the case may be, will consult with the intent of selecting a 
mutually acceptable Independent Appraiser. If a mutually acceptable Independent Appraiser is 
selected, the Fair Market Sales Value of the commodity or service shall be determined by such 
Independent Appraiser. If the Operator or Big Rivers, as the case may be, and the Owner Trust 
are unable to agree upon a single Independent Appraiser within a 15-day period, the Owner Trust 
will retain an Independent Appraiser. Within 15 days after the Owner Trust’s selection of an 
Independent Appraiser, the Operator or Big Rivers, as the case may be, shall select an 
Independent Appraiser. If the Operator or Big Rivers, as the case may be, fails to retain an 
Independent Appraiser within such period, the Fair Market Sales Value of the commodity or 
service shall be determined by the Independent Appraiser retained by the Owner Trust. The 
Independent Appraiser selected by the Operator or Big Rivers, as the case may be, and the 
Independent Appraiser selected by the Owner Trust shall select a consensus Independent 
Appraiser within 10 days after the selection of the second of such Independent Appraisers. If the . 
tndependent Appraisers cannot agree on a consensus Independent Appraiser within 10 days, the 
consensus Independent Appraiser shall be selected by the Amencan Arbitration Association. If 
the parties are able to agree upon a single Independent Appraiser or the two Independent 

3 23357 



Appraisers are able to agree upon a consensus tndependent Appraiser, the single Independent 
Appraiser or the three Independent Appraisers, as the case may be, shall within 30 days make a 
determination of such Fair Market Sales Value of the commodity or service. If there shall be a 
panel af three Independent Appraisers, the appraisal which differs mcst from the other two 
appraisals with respect to the commodity or service, shall be excluded and the remaining two 
appraisals shall be averaged and such average shall constitute Fair Market Sales Value of the 
commodity or service. Fees and expenses relating to all such appraisals shall be divided between 
the Owner Trust requesting an appraisal and the Operator or Big Rivers, as the case may be. 

“Final Operating Commencement Date” shall mean the Operating Commencement 
Date on which there are no Facility Leases in effect pursuant to which Big Rivers is subleasing 
an Undivided Interest from any Owner Trust. 

“Final Services Commencement Date” shall mean the Services Commencement Date 
on which there are no Facility Leases in effect pursuant to which Big Rivers is subleasing an 
Undivided Interest from any Owner Trust. 

‘‘Final Shutdown” shall mean, subject to Section5.2 hereof, the permanent removal 
from operation and commercial service of the Facility. 

“Final Shutdown Date” shall mean the date on which Final Shutdown occurs. 

“Independent Appraiser” shall mean a Person independent of any Owner Trust, Big 
Rivers and the Operator having experience in the business of evaluating the commodity or 
service in question. 

‘‘Initial Services Cornmencement Date” shall mean the Services Commencement Date 
which is the fust to occur subsequent to the execution and delivery of this Agreement. 

“Maximum Net Generating Capacity” shall mean the maximum net Capacity of the 
Facility to produce Energy for sustained periods under conditions existing fiom time to time. 

“Minimum Net Capacity” shall mean such level of Capacity in excess of its Station 
Service Requirements as Big Rivers shall establish from time to time based upon the operating 
history of the Facility, as  the minimum generating capacity of the Facility. 

“Minimum Requirements” shall mean the Minimum Hourly Power Purchase Amount 
or Minimum Annilal Power Purchase Amount, as applicable, and as adjusted pursuant to the 
LEM Power Purchase Agreement prior to the Operating Commencement Date. 

“Modification” shall have the meaning set forth in each Participatian Agreement. 

‘(Month” shall mean a calendar month. 

”Nominal Capacity” of the Facility shall be 440 MW. 
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UOperating Cornmencement Date” shalI mean with respect to any Facility User, the 
date of expiration or termination of the WKEC Lease subsequent to the Services Commencement 
Date for such Facility User. 

”Operating Fee” shall have the meaning set forth in Section 2.7 hereof. 

“Operation and Maintenance Expenses” shall have the meaning set firth in 
Section 5 4(d) hereof. 

“Operations and Maintenance Expense Budget” shall have the meaning set firth in 
Section 5.4(c) hereof. 

“Operator” shall mean Big Rivers or any successor operating agent appointed pursuant 
to Section 7 hereof. 

”Participation Agreement” shall mean each of the Participation Agreements designated 
(PBR-3), (FBR-1) and (FBR-2), dated as of April 1, 2000, made among, inter alia, Big Rivers 
Electric Corporation, the respective PBR-3 Trust, FBR-I Trust and FBR-2 Trust, and the parties 
thereto. 

“Parties” shall mean Big Rivers and the Owner Trusts and their respective successors 
and assigns hereunder, and “Party” shall mean one of the Parties, individually. 

“Point or Points of Interconnection” shall mean those points at which the Transmission 
Facilities interconnect with other transmission facilities of other utilities. 

uPower” shall mean megawatts of Capacity and associated Energy. 

“Replacement Component” shall have the meaning set forth in Section2.4 of this 
Agreement. 

“Services Commencement Date” shall mean with respect to any Facility User, the date 
of expiration or earlier termination (other than in the case of a termination following an Event of 
Loss or under circumstances in which Big Rivers purchases or causes to be purchased such 
Facility User’s Undivided Interest, or under circumstance in which ownership of the beneficial 
interest of an Owner Trust is conveyed to Big Rivers) of the Facility Lease applicable to the 
Undivided Interest under which the Facility User derives its Entitlement Share relating to the 
Facility. 

“Station Service Requirements” shall mean the Capacity and Energy required during 
any period (including initial start-up and testing) and supplied h m  any source for operation of 
all on-site process and auxiliary equipment and systems used or wfkl in connection with the 
operation and maintenance of the Facility. 

“Transmission Facilities” shall mean, collectively, those transmission assets constructed 
in conjunction with the Facility, running from the Facility bus bar to the Points of 
Interconnection, together with all replacements thereof, substitutions therefor, additions thereto 
and modifications thereof made from time to time. 
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"Uncontrollable Forces" shall have the meaning set forth in Section 8.2 hereof. 

"Uniform System of Accounts" shall mean the Uniform System of Accounts prescribed 
by the Federal Energy Regulatory Commission, as in effect on the date hereof and, except as 
otherwise expressly provided, as from t h e  to time and hereafter amended, or the chart of 
accounts and accounting classifications which may be substituted for such Uniform System of 
Accounts From time to time by the Federal Energy Regulatory Commission or its successor for 
such purpose. 

"Wheeling Costs" shall mean the costs for the wheeling services provided in respect of 
the Energy and Capacity delivered from the Facility, determined in accordance with Section 3.3 
of this Agreement. 

"Willful Action" shall mean any action taken or not taken by a party at the direction of 
its directors, officers, or employees having management or administrative responsibility affecting 
its performance hereunder, which action: (i) is knowingly or intentionally taken with 
indifference to the consequences thereof or with intent that injury or damage would result or 
would probably result therefrom; (ii) has been determined by final arbitration award, or final 
judgment or judicial decree to be a material default hereunder and which occurs or continues 
beyond the time specified in such arbitration award or judgment or judicial decree for curing 
such default or, if no time to cure is specified therein, occurs or continues beyond a reasonable 
time to cure such default; (iii) is knowingly or intentionally taken or not taken and is a material 
default hereunder or (iv) any act or failure to act which constitutes negligence, but does not 
include any act or failure to act which constitutes gross negligence. The phrase "employees 
having management or administrative responsibility" as used in this definition means employees 
of a party who are responsible for directing, controlling, and supervising such party's 
performance under an Operative Document. 

Other capitalized terms used herein and not otherwise defined shall have the meanings assigned 
to them in Appendix A to each Participation Agreement, as each Participation Agreement is in 
effect on the date of execution of this Agreement ar as each Participation Agreement may be 
thereafter uniformly amended with each other Participation Agreement, and the interpretive 
provisions of such Appendix A shall apply to this Agreement. 

Section 1.2. Use of Definitions. All terms defined in this Agreement shdl have the 
defined meanings when used in any certificate, report or other document made or delivered 
pursuant to this Agreement. 

Section 1.3. Agreernenfs. Except as otherwise indicated herein, all the agreements or 
instruments herein defmed shall mean such agreements or instruments, as the same may be 
supplemented or amended from time to time or the terms thereof waived or modified to the 
extent permitted by, and in accordance with, the terms hereof and thereof. 

SECTION 2. OPERATION AND MAINTENANCE OF FACILITY. 

Secrion 2.1. Operation Prior to Expirarion or Termination of WkXC Lease. (a) If a 
Services Commencement Date for a Facility User occurs prior to the expiration ar termination of 
the WKEC Lease, 
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(i) Such Facility User acknowledges and agrees that WKEC shall 
operate and maintain the Facility in accordance with the WKEC Lease and the other LG&E 
Operative Documents. Operation and maintenance of the Facility will continue on the basis of 
the W C  Lease and the other LG&E Operative Documents until the expiration or termination 
of the WKEC Lease; 

(ii) Big Rivers shall have no right or obligation with respect to 
operation or maintenance of the Facility during such period; and 

(iii) unless and until Big Rivers is replaced as Operator of the Facility 
pursuant to Section 7 hereto, each Facility IJser, OP Trust, Owner Participant and the Trust 
Company (both in is individual capacity and as Trustee) hereby irrevocably appoints Big Rivers 
as its sole and exclusive agent for purposes of liaising, communicating, negotiating and 
enforcing the rights of any such Persons against WKEC, LEM OT any other LG&E Entity with 
respect to the rights and obligations of any such Persons assigned to or assumed by such Persons 
pursuant to the Facility Lessee Assignment Agreement; provided that if Big Rivers is replaced as 
Operator of the Facility pursuant to Section 7, it shatl, acting jointly with the Facility Lessors, 
appoint an entity to be a replacement agent hereunder. 

(b) Following the termination of a Facility Lessee Reassignment Agreement, 
but prior to the Operating Commencement Date, Big Rivers shall be required to perform the 
following: 

(i) to f i l f i l l  its obligations under the LEM Power Purchase Agreement 
other than the purchase of and payment for Base Power to the extent assigned pursuant to the 
Facility Lessee Assignment Agreement to which such Facility User is a party; 

(ii) to provide the projected monthly and daily preschedules required 
by Sections 5.1 and 5.3 of the LEM Power Purchase Agreement after receiving estimates from 
the Facility User; 

(iii) to perform its redispatch functions under Section 5.4 of the LEM 
Power Purchase Ageernent; 

(iv) to request, if necessary, Transmission Support Services, pursuant 
to Section 5.8 of the LEM Power Purchase Agreement and to pay for such services as may be 
required pursuant to Section 6.2 of the LEM Power Purchase Agreement; 

(v) to provide metering information on a monthly basis as required 
pursuant to Section 6.1 of the LEM Power Purchase Agreement; 

(vi) to carry out its billing and payment obligations under Section 6.5 
of the LEM Power Purchase Agreement; 

(vii) when required by such Facility User, to request an audit in 
accordance with Section7 of the LEM Power Purchase Agreement with respect to the power 
sold to such Facility User; 

DOCSNYI:676589 2 7 



(viji) pursuant to Section 9.2 of the LEM Power Purchase Agreement, to 
invoice LEM for any damages suffered by any of the Facility Users (and of which such Facility 
User may notify Big Rivers) arising from any failure of LEM to deliver Base Power; and 

(ix) provide to the Facility Users copies of (i) the Annual O&M 
Budgets and Annual Capital Budgets (each as defined in the WKEC Lease) and the five-year 
plan projections of such budgets and any other notices provided to Big Rivers pursuant to 
Articles 7 and 8 of the WKEC Lease and (ii) any information with respect to scheduled outages 
for inspection and ordinary maintenance o f  Plant Wilson as may be provided to Big Rivers. 

(e) Fallowing the termination of a Facility Lessee Reassignment Agreement, 
but prior to the Opeming Commencement Date for the Facility User which was a party to such 
Facility Lessee Reassignment Agreement, the relevant Facility User shall: 

(i) pay its Facility Lessor's Percentage of the Assigned LG&E 
Agreement Percentage of all incremental costs of any redispatch required under Section 5.4 of 
the LEM Power Purchase Agreement; 

(ii) purchase and pay for Base Power in amounts no less than the 
Facility Lessor's Percentage of the Assigned LG&E Agreement Percentage of the Minimum 
Requirements, as assigned to such Facility IJser under the Facility Lessee Assignment 
Agreement; 

(iii) pay to LEM any amounts payable under Section 6.4(b) of the LEM 
Power Purchase Agreement attributabie to the failure of the Facility User to schedule its Facility 
Lessor's Percentage of the Assigned LG&E Agreement Percentage of the Minimum 
Requirements, as assigned to such Facility User under the Facility Lessee Assignment 
Agreement; 

(iv) pay any amount payable by Big Rivers under Section 9 of the LEM 
Power Purchase Agreement attributable to the acts, errors or omissions of such Facility User; 
provided; however, that such Facility User shall not be required to pay any such amount 
attributable to the acts, errors or omissions of Big fivers; 

(v) at least 35 days prior to each October I ,  submit to Big Rivers in 
writing the projected monthly amounts of Base Power the Facility User expects to require during 
the following Year or Partial Year. Such projection shall represent a good faith estimate by the 
Facility User of its anticipated requirements under the LEM Power Purchase Agreement; and 

(vi) preschedule all deliveries of Base Power no later than 3:OO p-m., 
Central Time, on the second Business Day (as defined in the LEM Power Purchase Agreement} 
preceding the day or days of delivery, or as otherwise mutually agreed by Big Rivers, on behalf 
of all Facility Users and LEM. The Facility User's preschedule shall specify for each hour of 
each day its best estimate of its requirements for Base Power as the Facility User is entitled to 
receive pursuant to the IEM Power Purchase Agreement. Big Rivers will provide the Facility * 

User with a schedule showing the point(s) of delivery at which the Facility User's Base Power 
purchased pursuant to the Facility Lessee Assignment Agreement and the LEM Power Purchase 
Agreement will be delivered within three hours following receipt by Big Rivers of such schedule 
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from LEM. 
preschedules and delivery schedules. 

The Facility lJser wilI make reasonable efforts to minimize changes in its 

(d) Each Facility User acknowledges the agreement set forth in Section 9.2 of 
the LEM Power Purchase Agreement. 

Seclion 2 2. Designarion of Operutor. The Parties hereby agree that, from and after the 
Initial Services Commencement Date, Big Rivers shall be the Operator of the Facility in 
accordance with the terms and conditions of this Agreement until the termination of this 
Agreement or removal of Big Rivers in accordance with Section 7 of this Agreement. 

Section 2 3. Operution and Maintenance. Except as otherwise provided in 
Section 2.1 {a), during the Facility Lease Term with respect to an Undivided Interest, Big Rivers 
shall be responsible for the operation and maintenance of the Facility in accordance with the 
provisions of the Facility Lease to which such Undivided Interest is subject. From and after the 
Operating Commencement Date with respect to any Facility Lease subject to the provisions of 
Sections 2.1 and 2.2 hereof, the Operator covenants that it will inspect, operate, service and 
maintain the Facility (i)  in good condition (ordinary wear and tear excepted), repair and working 
order and in compliance with all Applicable Laws of any Governmental Entity having 
jurisdiction and will cause to be made all necessary repairs, renewals, replacements, betterments 
and improvements thereof, with all such maintenance, repairs, renewals, replacements, 
betterments and improvements being made {a) as may be necessary so that the business carried 
on in connection with the Facility and the Site may be properly and advantageously conducted 
by the Operator on behalf of the Facility Users at all times, and (h) in accordance with 
Applicable Law and Prudent Utility Practice and (ii) in accordance with operating standards, 
consistent with Applicable Law and Prudent Utility Practice as shall result in the maintenance of 
the maximum operating capability of the Facility and to assure that the performance of the 
Facility measured by reference to unit Capacity and efficiency (determined by reference to heat 
rate, availability rates and forced outage rates) is not negatively affected (any decline in such 
Capacity or efficiency resulting fiom ordinary wear and tear excepted). The Operator agrees that 
it will (w) maintain the Facifity and the Site in accordance with the terms and conditions of all 
insurance policies in effect at any time with respect to the Facility or the Site or any part thereof; 
(x) enforce warranty claims against all vendors, suppliers, contractors and manufacturers of the 
Facility or any part thereof; (y) keep the Facility and the Site free and clear of all Liens other 
than Permitted Liens; and (2) keep and maintain proper books and records relating to all services 
rendered and dl funds expended for operation and maintenance of the Facility and the 
construction and installation of all replacement components and capital improvements affixed 
thereto or installed therein, all in accordance with the Uniform System of Accounts and 
customary practices in the electric utility industry. So long as Big Rivers or any of its Afiliates 
is also the operator of the Plant Green or lessee under the Other Facility Leases in respect of the 
Plant Green, Big Rivers shall perform its maintenance obligations in respect of the Facility and 
the Plant Green in a nondiscriminatory manner. 

Section 2.4. Replacement of Components. Effective on the Services Commencement 
Date for any Facility User, subject to the provisions of Section2.1 hereof and subject to 
Section 5.1 hereof, in the ordinary course of maintenance, service, repair or testing pursuant to 
Section 2.3, the Operator may remove or Cause to be removed &om the Facility any Component; 
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provided, however, that the Operator shall cause such Component to be replaced by a 
replacement component which shall be free and clear of all Liens (except Permitted Liens) 
attributable to the Operator and shall be in as good operating condition as, and shall have a fair 
market value, residual value, utility and remaining useful life at least equal to that of the 
component replaced, assuming such replaced Component was in at least the condition and repair 
required to be maintained in accordance with the terms of this Agreement (each such 
replacement Component incorporated in the Facility being herein referred to as a “Replacement 
CornDonent”) as promptly a s  practicable. An undivided interest equal to the Facility Lessor’s 
Percentage in each Component at any time removed from the Facility shall remain subject to 
each of the Head Leases to which each Facility Lessor is a party and any Facility Lease still in 
effect, wherever located, until such time as such Component shall be replaced by a Replacement 
Component which has been incorporated in the Facility and which meets the requirements for 
Replacement Components specified above. Immediately upon any Replacement Component 
becoming incorporated in the Facility, without further act and at no cost to Big Rivers, (i) the 
replaced Camponent shall no longer be subject to any Head Lease or any Facility Lease still in 
effect, (ii) title to such Replacement Component shall vest in Big Rivers and shall become 
subject to the First Mortgage, (iii) an undivided interest equal to each Facility Lessor’s 
Percentage in the Replacement Component shall thereupon become subject to the Head Lease for 
each respective Owner Trust, and shall be deemed a part of such Owner Trust’s Undivided 
Interest for all purposes hereof Notwithstanding anything in this Section 2.4 or elsewhere in this 
Agreement to the contrary, if the Operator has determined that a Component i s  surplus or 
obsolete, it shall have the right to remove such Component Without replacing it; provided that no 
such Component may be so removed without being replaced if such removal would diminish the 
current or residual value by more than a de minimis amount or diminish the remaining useful life 
or utility of the Facility or cause the Facility to become “limited use” property within the 
meaning of Rev. Proc. 76-30, 1976-1, C.B. 647. 

Section 2.5. Modifications to the Facilify. Effective on the Services Commencement 
Date for any Facility User, subject to the provisions of Sections 2.1 and 2.2 hereof and subject to 
Section 5.1, the Operator shall make or came to be made all Modifications to the Facility as are 
required by Applicable Law or as are necessary to operate the Facility for the continued 
generation of electric energy and such other Modifications as Facility Users owning leasehold 
interests in Undivided Interests constituting a majority of the Facility shall fiom time to time 
request; provided that no Modification to the Facility requested by such majority of Facility 
Users shall impair the operation or Capacity of the Facility, increase its heat rate or forced outage 
rate or diminish the availability rate, the fair market value, residual value, remaining useful life 
or utility of the Facility below the fair market value, residual value, remaining usefkl life or 
utility thereof immediately prior to such Modification requested by such majority of Facility 
Users, assuming the Facility was then in the condition required to be maintained by the terms of 
this Agreement, or, prior to the expiration or termination of a Facility Lease or cause the Facility 
to become “knited use” property, within the meaning of Rev. Proc. 76-30, 1976-1, C.B. 647. 
Title to all Modifications to the Facility shall immediately vest in Big Rivers. Prior to the 
Expiration Date for all Facility Leases, an undivided interest equal to each Owner Trust’s 
Facility Lessor’s Percentage in all Required or Nonseverable Modifications to the Facility shall 
become subject to the relevant Owner Trust’s Head Lease and Ground Lease for all purposes of 
such Head Lease and Ground Lease in accordance with Section 8.3 of the Facility Leases and 
shall be a part of the Undivided Interest of any Owner Trust the Expiration Date for which has 
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not occurred and shall become subject to the Liens of the First Mortgage and the LG&E Interests 
(prior to the expiration or termination of the WKEC Lease). Subsequent to the Expiration Date of 
all Facility Leases, an undivided interest equal to each Owner Trust’s Facility Lessor’s 
Percentage in all Modifications incorporated in the Facility shaIl immediately become subject to 
the relevant Owner Trust’s Head Lease and Ground Lease for all purposes of such Head Lease 
and Ground Lease and Big Rivers, at its own cost and expense, shall take such steps as the 
Owner Trusts may require from time to time to confirm that the foregoing Modifications are 
subject to the Head Leases or Ground Leases, as the case may be. 

Section 2.6. Deferral of Compliance. So long as Big Rivers is the Operator, if, to the 
extent, and for so long as, (i) a test, challenge, appeal or proceeding for review of any 
requirement of Applicable Law relating to the operation or maintenance of the Facility shall be 
diligently prosecuted in goad faith by the Operator, the Operator shall not be required to comply 
with such requirement that the Facility be operated and maintained in compliance with 
Applicable Law if, but only if, such test, challenge, appeal, proceeding or noncompliance shall 
not involve any danger of (x) foreclosure, sale, forfeiture or loss of, or imposition of any Lien on, 
the Facility or the Site, (y) impairment of the use, operation or maintenance of the Facility or the 
Site or any portion thereof, in any material respect, or the fair market value, residual value or 
remaining useful life of the Facility, or (2) any criminal liability being incurred by, or material 
adverse effect on, the interests of, any Owner Trust, including, without limitation, subjecting an 
Owner Trust or the related OF Trust or Owner Participant to regulation as a public utility under 
Applicable Law. If, and to the extent that the Operator’s noncompliance with i ts  covenant to 
operate and maintain the Facility in compliance with all Applicable Law is not of a type that can 
be immediately remedied, the Operator shall not be required to comply with such covenant SO 

long as the Operator is taking all reasonable action to remedy such noncompliance and, if, but 
only if, such noncompliance shall not involve any danger described in the preceding sentence. 

Section 2.7. Operalion and Maintenance Fee. From and after the Operating 
commencement Date for any Facility User, such Facility User will pay to the Operator an 
operating fee equal to the Facility Lessor’s Percentage of the Fair Market Sales Value of the 
Operator’s services hereunder as operator of the Facility, taking account of the Operator’s 
liability for repair and maintenance costs, and the actual cost incurred by the Operator in 
performing, and properly attributable to, its services as Operator hereunder. Such fee shall be 
determined by mutual agreement between the Facility Users and the Operator, or if the Facility 
Users and the Operator shall be unable to agree, by the Appraisal Procedure (the ‘‘Operating 
- Fee”) provided, however, that no Operating Fee shall be payable by any Facility User in respect 
of any period prior to the Operating Commencement Date applicable to such Facility User. Such 
amounts shall be paid to the Operator in installments with a frequency to be agreed between.the 
Parties, or, failing agreement, semiannually in arrears. 

Section 2.8. Wafer Supply. From and after the Operating Commencement Date for any 
Facility User, Big Rivers agrees, subject to the Occurrence of Uncontrollable Forces, to provide 
suficient quantities of water to permit the continuous operation of the Facility at the level of its 
Minimum Net Capacity and, using best efforts, at such greater capacity (subject to the Maximum 
Net Generating Capacity) as a Facility User may require. Big Rivers hereby covenants and 
agrees not to commit its available water si~pply in such a way as to impair the use and operation 
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of the Facility at the capacity required. The cost of water used for the operation of Plant Wilson 
shall be the Fair Market Sales Value thereof. 

Section 2.9. Limestone Supply. From and after the Operating Commencement Date for 
any Facility User, Big Rivers agrees, subject to the occurrence of Uncontrollable Forces to 
provide sufficient quantities of limestone to permit tbe operation of the Facility at the level of its 
Minimum Net Capacity and, using best efforts, at such greater capacity (subject to the Maximum 
Net Generating Capacity) as such Facility Ilser may require. Big Rivers hereby covenants and 
agrees not ta commit its available limestone supply in such a way as to impair the use and 
operation of the Facility at the capacity required. The cost of limestone used for the operation of 
Plant Wilson shall be the Fair Market Sales Value thereof. 

Section 2.10. Coal Sipply. From and after the Operating Commencement Date for any 
Facility User, Big Rivers agrees, subject to the occurrence of Uncontrollable Forces to provide 
sufficient quantities of coal to permit the operation of the FaciIity at the level of their respective 
Minimum Net Capacities and, using best efforts, at such greater capacity (subject to the 
Maximum Net Generating Capacity) as such Facility User may require. Big Rivers hereby 
covenants and agrees not to commit its available coal supply in such a way as to impair the use 
and operation of the Facility at the capacity required. The cost of such coal supplied to Plant 
Wilson shall be the Fair Market Sales Vatue thereof. 

Section 2.11. 1nwrunce. Prior to the Operating Commencement Date for any Facility 
User, Big Rivers will cause the Facility and the Site to be insured in accordance with Section 11 
of each Facility Lease. From and after the Operating Commencement Date for any Facility User, 
unless the Facility Users representing a majority of the Entitlement Shares of all Facility Users 
decide to amend, the Operator will cause the Facility and the Site to be insured in accordance 
With this Section 2.1 1. All insurance maintained pursuant to this Section 2.1 1 for any Facility 
User shall be included in Operating and Maintenance Expenses paid by such Facility User 
pursuant to Section 5.4(d) of this Agreement. 

(a) ProDertv Insurance. Subject to availability on commercially reasonable 
terms, the Operator will maintain (or cause to be maintained) all risk property insurance 
custumarily carried by prudent operators of facilities of comparable size and risk to the Facility 
and against loss or damage from such causes as are customarily insured against, which includes 
coverage for flood and windstorm and boiler and machinery coverage to cover mechanical 
breakdown. I f  so requested by the Facility Users representing a majority of the Entitlement 
Shares of all Facility Users, the Operator shall procure and maintain additional or alternative 
property damage insurance and comprehensive public liability insurance with respect to the 
Facility in such forms, insuring against such risks and in such amounts as such Facilities Users 
representing a majority of the Entitlement Shares of all Facilities Users sball specify and as are 
commercially available. Upon the request of an Owner Tmt, OP Trust or Owner Participant, 
the Operator shall have such Owner Trust’s, OP Trust’s or Owner Participant’s name included in 
all insurance policies required to be maintained pursuant to this Section 2.1 1 as named insureds. 

(b) Liabiliw Insurance. Subject to availability on commercially reasonable 
terms, the Operator will maintain liability insurance, including contractual liability coverage, 
insuring against claims for bodily injury (including death) and property damage to third parties 
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arising out of the ownership, operation, maintenance, condition and use of the Facility and the 
Site, with limits not less than $35 million per occurrence/aggregate with a deductible not to 
exceed $1,000,000 per occurrence or in such other amounts with such other deductible amounts 
as are stipulated by Facility Users representing a majority of the Entitlement Shares of all 
Facilities Users. The Operator will periodically review the liability insurance maintained by it or 
on its behalf and will, if necessary, revise such coverage and limits (including deductibles) in 
order that the liability insurance maintained by it or on its behalf is consistent with that 
maintained by prudent operators of a similar facility of comparable size and risk to the Facility. 
Such liability insurance may be purchased either in a single limit or in combination with a 
general and an excess policy. 

{c} Provisions With Respect to Insurance. 

(i) Subject to availability on commercially reasonable terms, the 
Operator Will place the insurance maintained pursuant to this Section 2.1 1 with Associated 
Electric and Gas Insurance Limited or other companies approved by Facilities Users representing 
a majority of the Entitlement Shares of all Facilities Users. Subject to availability on 
commercially reasonable terms, all insurance policies required to be maintained pursuant to 
Section 2.1 1 shall name each Facility User, the Trust Company (both in its individual capacity 
and as Trustee), each Owner Trust, each OP Trust and each Owner Participant and, in respect of 
each Facility Lease still in effect, each Lender as additional insureds or named insureds, as their 
interests may appear. 

(ii) AI1 insurance policies required to be maintained pursuant to this 
Section2.11 shall also (i) provide for at least 30 days’ prior written notice (10 days for 
non-payment of premiums) by the insurance carrier to each Facility User, Owner Trust, OP Trust 
and Owner Participant in the event of cancellation, non-renewal, termination, expiration or 
amendment, (ii) provide that if (x) any such insurance policy is canceled, terminated or not 
renewed for any reason whatsoever, or (y) a substantial change is made in coverage which 
affects the interests of the Operator, any Facility User, Owner Trust, OP Trust or Owner 
Participant, or (2) such insurance policy is allowed to lapse for nonpayment of premiums, such 
termination, non-renewal, cancellation, change or lapse shall not be effective against the 
Operator, such Facility User, Owner Tmt, OP Trust or Owner Participant for 30 days after 
receipt by the Operator, such Facility User, Owner Trust, OP T m t  or Owner Participant, as the 
case may be, of written notice from any applicable insurers of such cancellation, change, or lapse 
and (iii) provide that each of the Owner Trusts or OP Trusts, as applicable, is permitted to make 
payments to effect the continuation of such insurance policy upon notice of cancellation due to 
nonpayment of premiums. Subject to availability on commercially reasonable terms, the 
Operator will place the insurance required by this Section 2.1 1 with insurance companies which 
agree to waive all claims for premiums from, and all subrogation rights against, each Facility 
User, each Owner Trust, each OP Trust and each Owner Participant. All the insurance 
maintained pursuant to this Section 2.1 1 shall be primary without right of contribution of any 
other insurance carried by or on behalf of any Facility User, Owner Tnrst, OP Trust or Owner 
Participant with respect to their respective interests in the Facility and the Site. 

. 

(iii) To the extent available on commercially reasonable terms, the 
Operator will use its best efforts to provide that the respective interests of each Owner Trust, OP 
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Trust, Owner Participant and, in respect of any Facility Lease still in effect, each Lender, shall 
not be invalidated by any act or neglect of the Operator, or any breach or violation by the 
Operator of any warranties, declarations or conditions contained in such policies or by the use of 
the Facility for purposes more hazardous than permitted by such policies. Additionally, to the 
extent available on commercially reasonable terms the Operator will use i t s  best efforts to 
provide that such policies shall be endorsed to provide that, inasmuch as the policies are written 
to cover more than one insured, all terms, conditions, insuring agreements and endorsements, 
with the exception of limits of liability, shali operate in the manner as  if there were a separate 
policy covering each insured. The Operator shall, at is  own expense, make or cause to be made 
all proofs of loss and take all other steps necessary to collect the proceeds of such insurance. 

(iv) Prior to the Operating Commencement Date, all proceeds of 
property damage insurance in respect of the Faciiity shall be appIied in accordance with the 
terms of the WKEC Lease and the LG&E Arrangements. Following the Operating 
Commencement Date, the Operator shall, unless a decision has been made pursuant to Section 
5.1 requiring Final Shutdown of the Facility, apply all proceeds of property damage insurance 
received by it in respect of the Facility toward costs of repairing or replacing the Facility or any 
portion thereof which has been damaged (including reimbursement to any Person who has 
previously paid such costs), and any such proceeds not required for such purpose shall be 
distributed to the Facility Users in accordance with their respective Entitlement Shares. If the 
costs of repair are estimated to be in excess of $100,000, the Operator shall prepare a work plan, 
schedule and budget for the repair which shall be submitted to the Facility Users for review and 
approval in the same manner as Capital Expenditure Budgets. Pending the application of 
proceeds, such proceeds may be invested by the Operator in investment-grade securities which 
mature not later than such times as shall be necessary to provide moneys when needed to pay 
such costs of repair, reconstruction or replacement. 

(d) Reports. On or before April 1 of each Contract Year after the Operating 
Commencement Date, the Operator shall fknish to each Facility User, Owner Trust, OP Trust 
and Owner Participant a report signed by a Responsible Officer of the Operator identifying all 
insurance coverage in place (attaching relevant insurance certificates evidencing such coverage) 
and certifying that dl premiums in respect of such insurance policies are paid in f i l l .  Within I O  
Business Days after the expiration and renewal of any insurance policy required to be maintained 
pursuant to this Section 2.1 1, the Operator shall provide each Facility User, Owner Trust, OP 
Trust and Owner Participant certificates from brokers or Carriers stating that such policies are in 
effect and in the case of policies maintained pu r swr  to Section 2.1 OF), indicating their status as 
additional insureds or named insureds, as the case may be. 

(e) Additional Insurance. Each Facility User and Owner Trust (either directly 
or in the name of its relevant OP Trust and related Owner Participant), may, at any time, at its 
own expense and for its own account, carry insurance with respect to its interests in the Facility; 
provided, that such insurance does not in any way interfere with the Operator’s ability to obtain 
the insurance required under this Section 2.11 hereof. Any insurance proceeds received from 
policies maintained by an Owner Trust or Facility User pursuant to the previous sentence shall 
be retained by such Owner Trust or Facility User, as the case may be, without reducing or 
otherwise affecting the Operator’s obligations hereunder. 
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Secrion 2.12. Scheduling. After the Operating Commencement Date, each Facility User 
shall have the right to schedule for its own account Capacity and Energy from the Facility equal 
to the product of its Entitlement Share and the Maximum Net Generating Capacity or such 
higher Capability as may be available from time to time. Neither any Facility User nor the 
Operator shall be responsible for providing or arranging reserve requirements for any other 
Facility User. Each Facility User, not later than 2:OO p.m. on each Business Day, commencing 
on the first Business Day following the Operating Commencement Date for such Facility User, 
shall provide or cause to be provided to the Operator, its estimated hourly schedule of generation 
from the Facility for each hour of the foIlowing day (or, if such follawing day shall not be a 
Business Day, each successive day which shall not be a Business Day as well as the next 
Business Day). Such schedule may thereafter be changed by such Facility User at any time. The 
proceeds of the sale or other disposition of a Facility User's Entitlement Share shall be the 
property of such Facility User. 

Section 2.13. Outages. The Operator shall prepare and deiiver to each Facility User at 
least 120 days before the beginning of each Contract Year hereunder after the Operating 
Commencement Date for such Facility User (other than the first Contract Year, in which case 
such information shall be provided as promptly as practical after the Qprating Commencement 
Date) a schedule of outages for inspection and ordinary maintenance for Plant Wilson for such 
Contract Year and, to the extent practicable, shall adhere to such schedule. Scheduling of such 
outages shall be coordinated with other plant inspection and maintenance outages on the same 
power supply system in accordance with Prudent Utility Practice. Any outages required for 
maintenance affecting the safety of Plant Wilson shall be scheduIed by the Operator as required. 
In the event of emergency outages, forced outages, outages by reason of safety considerations or 
reductions in the Capacity of Plant Wilson, for any reason, the Operator shall schedule and 
perform all required repairs and replacements and restore the Capacity of Plant Wilson to the 
standards required by this Agreement in an expeditious manner in accordance with Prudent 
Utility Practice. During any period of outage of Plant Wilson, the Operator will provide to the 
Facility User emergency station power to the exCent available at the Fair Market Sales Value 
thereof. 

Secfion 2.14. No Liens. The Operator shall not directly or indirectly creake, incur or 
assume any Lien on the Facility or any Component thereof or any Facility User's right, title or 
interest in and to any of the foregoing or any part thereof, except Permitted Liens. The Operator 
will, promptly, at its own expense, take such action as may be necessary to duly discharge any 
Lien (other than Permitted Liens} directly or indirectly created, incurred or assumed by it on the 
Facility or any Component thereof. 

Section 2-15 Notice of Partial Loss or Damage. If there shall occur a partial loss or 
damage of a material nature with respect to the Facility, after the Services Commencement Date, 
the Operator shall provide written notice thereof to the Facility Users as promptly as practicable, 
but in any event within 30 days of the occwence of such partial loss or damage. 

Section 2.16. Access. After the Operating Commencement Date of any Facility User 
and without limiting the rights of the Owner Trusts under any Operative Document, (i) upon 
reasonable notice to the Operator, during normal business hours, such Facility User and, if the 
Facility User is not also the Owner Trust, such Owner Trust, shall have (w) access to the Facility 
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for purposes of the inspection thereof, ( x )  the right to inspect the books of records, books of 
accounts and memoranda of the Operator relating to the Facility, (y) to make copies and extracts 
therefrom, and (z) to discuss with the executive officers of the Operator, the finances and 
accounts relating to the Facility and (ii) the Operator will cooperate With such Facility User and 
Owner Trust, as the case may be, in connection with any such inspection, review or discussion 
and shall provide such Facility User with the opportunity to meet with the operations manager of 
the Faciliry. Such inspection and review shall be solely at the expense of the Facility User or 
Owner Trust, as the case may be, requesting the inspection, review or discussion and shall be 
undertaken in compliance with the Operator's safety rules and standards and insurance 
requirements. 

SECTION 3. TRANSMISSION OF POWER AND ENERGY 

Section 3.1. Fheeling Service. From and after the Services Commencement Date for 
any Facility User, Big Rivers, regardless of whether it is the Operator hereunder, acting for and 
on behalf of each Facility User shall, subject to Section3.5, wheel such Facility User's 
Entitlement Share scheduled by such Facility User (up to the Maximum Net Generating Capacity 
of the Facility) over the Transmission Facilities to the Point or Points of Interconnection 
specified from time to time by such Facility LJser, provided, however, that should Big Rivers 
have in effect on and after the Services Commencement Date an open access transmission tariff 
or any successor tariff thereto of general applicability governing the provision of wheeling 
services over the Transmission Facilities, then such wheeling on behalf of each Facility User for 
its Entitlement Share shall be scheduled, reserved and otherwise provided by Big Rivers in a 
non-discriminatory manner under the applicable terms and conditions thereof, including any 
requirements with respect to ancillary services. 

Secrion 3.2. Delivery Voltages. Capacity and Energy wheeled by Big Rivers hereunder 
shall be delivered at 161 kV (nominal) or at such other nominal delivery voltages as may be 
agreed upon by the Parties from time to time. 

Section 3.3. CVheeling Costs. (a) Determination of Wheeling Costs. Wheeling Costs 
with respect to all wheeling services supplied by Big Rivers hereunder shall be determined at the 
Facility bus bar on the basis of rate schedules for all users of Big Rivers' wheeling services 
established, subject to Applicable Law, by the Board of Directors of Big Rivers in accordance 
with generally accepted rate-making practices in the electric utility industry. Big Rivers shall 
notify each Facility User of its determination of Wheeling Costs promptly after such 
determination is made; provided, however, that should Big Rivers have in effect on and after the 
Operating Commencement Date an open access transmission tariff or any successor tariff thereto 
of general applicability governing the provision of wheeling services over the Transmission 
Facilities, then the parties agree that the wheeling services provided hereunder shall be charged 
the then applicable rates under such tariff, including the costs of any required unbundled 
ancillary services. 

(b} Transmission Losses. Quantities received from the Facility bus bar for 
any Faciiity User shall be reduced by an amount equal to transmission losses incurred in making 
deliveries of such quantities over the Transmission Facilities. 
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Secrion 3.4 Power Facror. From and after the Operating Commencement Date for 
any Facility User, such Facility User shall be obligated to maintain a power factor at each Point 
of Interconnection in accordance with the terms and conditions of the rate schedules referred to 
in Section 3.3(a). Should the power factor as metered at any such Point of Interconnection from 
Big Rivers’ transmission system not be maintained within such limits, Big Rivers shall notify 
such Facility User and request that the power factor be corrected. If such Facility User shall not 
have begun corrective action at the end of 90 days, Big Rivers may take conective action and 
such Facility User shall be obligated to compensate Big Rivers for all sums extended and all 
services contracted for or perfarmed by Big Rivers, including Big Rivers’ standard overhead. 
This Section 3.4 shall be applicable only to the extent that Big Rivers is wheeling Power and 
Energy generated by the Facilities and scheduled by such Facility User over the Transmission 
Facilities pursuant to this Agreement. 

Section 3.5. Senice Conrinuity. From and after the Services Commencement Date for 
any Facility TJser, Big Rivers shall maintain the Transmission Facilities, consistent with Prudent 
Utility Practice to prevent and minimize interruption of wheeling service to its customers, 
including the Facility Users, but does not guarantee such service against intemptions due to 
Uncontrollable Forces. In the event sufficient transmission capacity is not available, because of 
Uncontrollable Forces, to serve all Big Rivers’ and Facility User’s firm power schedules, 
including schedules hereunder, such schedules shall be reduced on a pro rata basis or otherwise 
curtailed consistent with the type of transmission scheduled and reserved under any then 
effective open access transmission tariff or successor tariff of general applicability. 

Section 3.6. Parries ’ Rights and Obligorions. The obligation of Big Rivers under this 
Section3 is to wheel for a Facility User for which the Services Commencement Date has 
occurred, on the terms and conditions herein set forth, Capacity and Energy derived fiom the 
Facility. Nothing in this Agreement shall give any Facility User (i) any possessory or ownership 
interest in any Transmission Facilities, including without limitation the Transmission Facilities, 
owned by Big Rivers or (ii) any right to delivery of Capacity and Energy other than Capacity and 
Energy derived from the Facility. Nothing in this Agreement shall obligate Big Rivers to selI 
Capacity and Energy to any customers of any Facility User. 

Section 3.7. Big Rivers’ Obligations under Section 3 of Agreement. Big Rivers’ 
obligations under this Section 3 shall (i) exist until the expiration or termination of the last of the 
Head Leases to expire or be terminated, (ii) be binding on its successors and assigns and (iii) 
continue regardless of (x) any determination by a competent authority that any provision of this 
Agreement other than this Section 3 is prohibited ar unenforceable, (y) any termination of this 
Agreement in whole or in part, based on any default by a Facility User in its obligations under 
any provisions hereunder other than this Section3, or (2) whether or not Big Rivers is the 
Operator under this Agreement. 

SECTION 4. ENTITLEMENT SHARES; VOTING 

Section 4.1. Entitlement Shares. The Entitlement Share (the “Entitlement Share”) of 
each Facility User shall be (i) with respect to a Facility User who is an Owner Trust, equal to the 
Facility Lessor’s Percentage of such Owner Trust and (ii) with respect to a Facility User which is 
not an Owner Trust, equal to the Facility Lessor’s Percentage being leased or subleased by such 
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Facility User. The Entitlement Share of a Facility User shall not change during the term of this 
Agreement. 

Section 4.2. Voting. A Facility User which is also the Operator or an Affiliate of the 
Operator (a) shall not be entitled to vote on any matter upon which the Facility Users are entitled 
to vote hereunder at any time an Event of Default has occurred and is continuing under any 
Facility Lease or, if such Facility User is Big Rivers, at any time a default by Big Rivers is 
continuing under this Agreement and (b) shdI not under any circumstances be entitIed to vote on 
the resignation or removal of the Operator or the amount of the Operating Fee payable to the 
Operator under Section 2.7. In the circumstances described in the preceding sentence, and in any 
other circumstances where the Facility User is not entitled to vote on matters hereunder, the 
Entitlement Share of such Facility User shall for voting purposes, be deemed to be equal to zero, 

SECTION 5. DECISIONS WITH RESPECT TO OPERATION OF THE FACILITY 

Section 5.1. h4arrer-y Requiring Approval of Ihe Facilip Users, On and after the Initial 
Services Commencement Date, any Facility User whose Services Commencement Date has 
occurred may from time to time call for a meeting of the Facility Users for the purpose of 
reviewing the operation of the Facility. At such meetings the Facility Users shall review, 
discuss, and act upon disputes between or among the Facility Users or with Big Rivers or the 
Operator, but shall have no power to modify, unless expressly provided herein, the terms, 
covenants ar conditions hereof Such meetings shall be held in Henderson, Kentucky or by 
teleconference. The following decisions shall be implemented only with the consent of the 
Facility Users representing all Entitlement Shares: 

(a) decisions as to whether or not Final Shutdown of a Unit shall occur 
because (i) a casualty shall have occurred with respect to the Unit damaging it, beyond economic 
repair or, (ii) the seizure, condemnation, taking or expropriation of the Site, any portion of the 
Facility (other than a seizure, condemnation, taking or expropriation of the entire Site) or any 
Component thereof necessary for the economically efficient operation of the Facility shall have 
occurred (any Final Shutdown decisions pursuant to this paragraph (a) to be subject to 
Section 5.2) or, (iii) damage to the Facility shall have occurred which the Operator estimates will 
cost more than $ 1,000,000 to repair, 

(b) decisions regarding the settlement of claims, disputes, litigation or 
arbitration relating to or arising out of the construction of Modifications or other asserted claims 
of contractors or suppliers in respect of goods or services contracted for by the Operator 
hereunder, if, in each case, the amount involved is in excess of $500,000; 

(c) voluntary decisions to temporarily take the Facility out of commercial 
service for any continuous period which exceeds 12 Months or voluntary decisions to effect a 
Final Shutdown (any Final Shutdown decision pursuant to this paragraph to be subject to 
Section 5.2 hereof); 

(d) adoption of the Capital Expenditure Budget and the Operations and 
Maintenance Expense Budget and adoption of any amendments thereto in excess of $100,000; 
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[e) after the Operating Commencement Date, decisions by Big Rivers to 
contract for any Modification (other than Modifications required by Applicable Law to be made) 
requiring expenditures which (i) exceed by more than $I 00,000 the expenditures authorized for 
such Modification in the most recent Capital Expenditure Budget adopted pursuant to paragraph 
(d) above, or (ii) when combined with the expenditures on all Modifications which do not require 
consent under this clause and which shall have been contracted for by the Operator since the date 
of adoption of the most recent Capital Expenditure Budget under clause (d) above, would exceed 
in the aggregate $300,000. 

(0 such other decisions that relate to the use, operations and maintenance of 
the Facility that the Facility Users representing two-thirds of the Entitlement Shares of all 
Facility Users shall in good faith determine are of major significance. 

Notwithstanding the foregoing, no approval of the Facility Users shall be required to take the 
Facility out of comrnercial service if, in the opinion of counsel for the Operator (which opinion 
shall be in writing, addressed and delivered to each Facility User), the Facility must finally and 
definitively be taken out of service because of any final decree or decision of any court or 
regulatory or other administrative body having jurisdiction over the Facility, in which case the 
Facility shall so be taken out of commercial service and Section 5.3 hereof shall apply. 

Section 5.2. Final Shutdown. Final Shutdown of the Facility shall occur at any time on 
or after the Final Operating Commencement Date if a decision to such eEect, specifying the 
Final Shutdown Date, shall have been made by the Facility Users representing two-thirds of all 
Undivided Interests in the Facility and the Facility lJsers pursuant to Section 5. I hereof. 

Section 5.3. Teinpornry Slmtdown. A temporary shutdown of the Facility on or after 
the Operating Commencement Date shall not relieve the Operator of any obligation to inspect, 
service, repair, maintain, or overhaul the Facility, as the casemay be, or any Component thereof 
in accordance with the terms of Section 2 hereof nor the obligation of any Facility User to make 
all payments required of it pursuant to any of the provisions af this Agreement. 

Section 5.4. Bdgets; Expenses. 

(a) Mtal Exvenditure Budpets. As soon as  practical after the initial 
Operating Commencement Date, and on or before November 1 of each Contract Year thereafter, 
the Operator shall submit to each Facility User a budget (the “Cmital Exoenditure Budget”) 
setting forth an estimate of amounts expected to be expended for Modifications and capital 
repairs to be made pursuant to this Agreement, and related Construction Costs, together with an 
estimated cash flow schedule. Each Capital Expenditure Budget shall be supported by sufficient 
detail to allow the Facility Users to knowledgeably exercise their rights of review and approval 
pursuant to Sectian 5.1 hereof, describing the items of Construction Cost and the amounts 
expected to be expended therefor in each Month during the remainder of the then current 
Contract Year, in the case of the initial Capital Expenditure Budget, or in each quarter during the 
Contract Year next following, in the case of subsequent Capital Expenditure Budgets. The initial 
and each annual Capital Expenditure Budget shall be subject to approval by the Facility Users. 
Subject to Section 5.1 hereof, the initial and each annual Capital Expenditure Budget may be 
changed by the Operator from time to time as necessary or advisable in accordance with Prudent 
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Utility Practice; provided, however, that each such change which shall require additional 
expenditures in excess of $100,000 shall first be submitted to the Facility Users for approval. 
The decisions of the Operator in making changes to a Capital Expenditure Budget pursuant to the 
preceding sentence which do not require additional expenditures in excess of $100,000 shall not 
be subject to approval of the Facility Users. In order to enable each Facility ‘IJser to exercise its 
judgment as permitted by paragraph (e) of Section 5.1 hereof, the Operator shall give to each 
such Facility User notice of any decision by the Operator required to be approved under such 
paragraph a reasonable time (but in no event less than 30 days) prior to the presentation thereof 
to such Facility User for its decision. Nothing herein contained shall in any way affect the 
obligations of Big Rivers under the other Operative Documents or, as Facility Lessee under any 
Facility Lease and other Operative Documents with respect thereto, which may remain in effect 
afler the initial Operating Commencement Date. 

(b) Payment for Modifications. From and after the initial Operating 
Commencement Date, but subject to any Facility Lease then in effect, if any, and the provisions 
of this paragraph, Modifications will be made at the expense of the Facility Users at that time, at 
the request of the Operator, who shall supervise the acquisition or construction thereof and 
record the Construction Cost thereof. Subject to Section 5.1, hereof, funds for the payment of 
Construction Costs of Modifications having a total cost of $100,000 or less made in accordance 
with the preceding sentence shall be provided by or on behalf of each Facility User in accordance 
with its Entitlement Share in advance of the date when such funds are required by the Operator, 
so that the Operator, in such capacity will not have to advance any funds on behalf of such 
Facility User. Each Facility User will also be required to contribute its Entitlement Share of the 
Construction Cost of each Modification having a total cost of more than $100,000 which has 
been approved by such Facility User plus its proportionate share of any amount not funded 
pursuant to the next succeeding sentence in an amount equal to such approving Facility User’s 
Entitlement Share divided by the Entitlement S h e s  of all approving Facility Users, which h d s  
shall be provided by or on behalf of each such approving Facility User in advance of the date 
when such finds are required by the Operator, so that the Operator in such capacity will not have 
to advance any b d s  on behalf of such approving Facility User. Upon the completion of the 
acquisition or construction of any Modification, the Operator shall provide to each Facility User 
information with respect to the final computation of such Construction Cost, and its Entitlement 
Shares of the Construction Cost of such Modification. 

(c) Owrations and Maintenance Expense Budget. As soon as practical after 
the initial Operating Commencement Date, and on or before November 1 of each Contract Year 
thereafter, the Operator shall submit to each Facility User a budget (the “ODerations and 
Maintenance Emme Budget”) of its estimate of Operation and Maintenance Expenses, for each 
Month for the remainder of the then current Contract Year, in the case of the initial Operations 
and Maintenance Expense Budget, or for each Month for the Contract Year next following, in 
the case of subsequent Operations and Maintenance Expense Budgets. The initial and each 
annual Operations and Maintenance Expense Budget shall be subject ta approval by the Facility 
Users in accordance with Section S.l(d) hereof. Extraordinary items of maintenance will be 
detailed to set forth the cost of labor and other expenses which will be incurred. Subject to 
Section 5.1, the initial and each annual Operations and Maintenance Expense Budget may be 
changed by the Operator fiom time to time as necessary or advisable in accordance with Prudent 
Utility Practice; provided, however, that each such change which shall require additional 
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expenditure in excess of $50,000 shall first be submitted to the Facility Users for approval in 
accordance with Section5.1 hereof. The decisions of the Operator in making changes to an 
Operations and Maintenance Expense Budget pursuant to the preceding sentence which do not 
require additional expenditure in any Contract Year in excess of $50,000 shali not be subject to 
approval of the Facility Users. Notwithstanding the failure to approve the Operations and 
Maintenance Expense Budget, the Operator, on behalf of the Facility Users, may make all 
expenditures in the normal course of business, all as the same are necessary for the proper and 
safe operation and maintenance of the Facility. 

(d) Operation and Maintenance Expenses. Operation and Maintenance 
Expenses (herein referred to as “Operation and Maintenance ExDenses”) shall include all 
payments made and obligations and liabilities incurred by the Operator for or inconnection with 
engineering, contract preparation, purchasing, repair, supervision, recruitment, training, 
expediting, inspection, accounting, legal sekces,  testing, protection, operation, wheeling 
services, use, decommissioning, retirement, and maintenance associated with operating the 
Facility, work related liabilities, insurance procured pursuant to Section 2.1 1 hereof and the cost 
of maintaining materials, supplies and spare parts, but excluding such costs as may be included 
in Construction Cost, and allocable to the Facility, determined in accordance with generally 
accepted accounting principles, together with my compensation payable to the Operator in 
accordance with Section 2.7 hereof and excluding the costs of Modifications. Operation and 
Maintenance Expenses shall be paid by the Facility Users pursuant to Section 6.2 in accordance 
with their respective Entitlement Shares. There shall be credited against Operation and 
Maintenance Expenses the proceeds of any sale by the Operator of any surpllls materials 
constituting part of, or wed in connection with, the Facility. 

Section 5.5. Records of Operation. From and after the Operating Commencement 
Date, the Operator shalf keep books of account and adequate records of the operations of the 
Facility, including operation and maintenance programs and 6ther records, all in accordance with 
Prudent Utility Practice or as required by Applicable Law. All records shall be readily available 
for inspection a d o r  audit by each Facility User and their respective representatives at the 
Operator’s offices, during regular business hours and upon reasonable notice, and copies thereof 
shall be firrnished to each Facility User upon request. In addition, each Owner Trust shall have 
the tight to provide such records to any proposed lessee or transferee of the beneficial interest in 
such Owner Trust. Such inspections and copying will be at no cost or expense to the Operator. 

SECTION 6. BILLING & PAYMENT 

Secrion 6.1. Operations Reporf. The Operator shall, on an muat  basis and from time 
to time during each Contract Year after the Operating Commencement Date, upon the reasonable 
request of any Facility User, deliver to each Facility User a report comparing actual operations 
for such Contract Year with the Operations and Maintenance Expense Budget prepared pursuant 
to Section 5.4(c) hereof and explaining any material variances therein. In addition to such 
annual report, the Operator shall provide such other reports regarding the operation of the 
Facility as the Facility Users may reasonably request. 

Section 6.2. Billing; Payment; Monthly Adjustmen/. On or before the fifth day of each 
Month beginning with the fifth day of the first Month following the beginning of the fust 
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Contract Year after the Operating Commencement Date, the Operator shall render to each 
Facility User monthly statements of amounts received in connection with the operation of the 
Facility and payabie in respect of Operation and Maintenance Expenses. Beginning with the 
third Month of the first Contract Year after the Operating Commencement Date, in addition to 
the charge for the current Month, such monthly statement shall show an adjustment for actual 
Operation and Maintenance Expenses for the second preceding Month, except that adjustments 
with respect to Taxes shall be made annually. Any difference between such actual Operation and 
Maintenance Expenses and the amount paid for such second preceding Month shall be added to 
or deducted from, as the case may be, the amount of such monthly statement for the then current 
Month. To the extent that amounts received in any Month in connection with the operation of 
the FaciIity exceed the Operation and Maintenance Expenses for such Month as indicated on 
such statement, the Operator shall pay to each Facility User at the time such statement is 
rendered an amount equal to such difference multiplied by such Facility LJser's Entitlement 
Share. To the extent that Operation and Maintenance Expenses for such Month exceed amounts 
received in such Month, each Facility User shall pay the amounts shown on such statements 
rendered to it on or before the fifteenth day of such Month which shall be the amount of such 
excess multiplied by such Facility User's Entitlement Share- All payments hereunder shall be 
made by wire transfer of immediately available funds to such account as may be designated by 
the Operator or the Facility IJsers, as the case may be, or, if no such account has been designated, 
by check payable to the Operator or such Facility User, at the office of such Person specified in 
Section 8.6 hereof or such other place as shall be designated by such Person. 

Section 6.3. Aiznual Audit. From and after the Operating Commencement Date, the 
Operator shall keep accurate records and accounts of all Entitlement Shares, amounts received in 
respect of such Entitlement Shares in connection with the operation of the Facility, and 
Operation and Maintenance Expenses, all in accordance with generally accepted accounting 
principles. Such records and accounts shall be subjected to an audit as of the end of and for each 
Contract Year by a firm of independent public accountants'selected by the Facility Users and 
reasonably acceptable to the Operator, which firm may be the Operator's regular audit firm and 
shall be nationally recognized and shall be approved by Facility Users representing two-thirds of 
the Entitlement Shares. Each Owner Trust and Facility User shall be permitted to check and 
review all accounting records relating to the operation of the Facility and to observe the 
procedures followed by the accountants. The report of such firm of independent public 
accountants shall be submitted to the Operator, with a copy to each Owner Trust and each 
Facility User, within 120 days after the end of such Contract Year. The cost of such annual 
audits shall be included in Operation and Maintenance Expenses. 

Section 6.4. Annual Adjustment. On or before the 120th day after the end of each 
Contract Year after the Operating Commencement Date, the Operator shall determine, after 
review of the annual audit of accounts provided for in Section 6.3 hereof, whether the aggregate 
amounts paid to or by the Facility IJsers pursuant to Section6.2 hereof for such preceding 
Contract Year were the proper amounts. The Operator shall advise each Facility User in writing 
of such determination. The aggregate of any amount found to have been paid to or by any 
Facility User in excess of the amount which should have been paid to or by such Facility User 
shall be deducted from the amount to be paid by such Facility User pursuant to Section6.2 
hereof for the Month or, if necessary, the aggregate of any amount by which the amount which 
should have been paid exceeds the amount which was paid shall be added to the amount to be 
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paid by the Facility IJser to the Operator under the next statement to be submitted to the Facility 
Users pursuant to Section6.2 hereof for the Month next following the Month in which such 
determination is made. 

SECTION 7. REPLACEMENT OF BIG RIVERS AS OPERATOR 

Big Rivers may be replaced as Operator of the Facility under this Agreement upon a vote 
of Facility Users in respect of Undivided Interests constituting a majority of the Facility 
(excluding Big Rivers or any of its Affiliates), but only if (a) it is in breach of any of its 
obligations hereunder, (b) its performance as Operator involves gross negligence or willfkl 
misconduct, (c)  a Default under Sections 6, 7, 8, 1 1  or 18 of any Facility Lease shall have 
occurred and be continuing, or (d) a Payment Default under any Facility Lease shall have 
occurred and be continuing in respect of a payment of Supplemental Rent (other than 
Termination Value or payments determined by reference to Termination VaIue) in excess of 
$1,000,000, (e) a “Default” under Sections 6,7 ,  8, 11 or 18 under any of the Facility L,eases each 
dated as of April 1, 2000 between Big Rivers and the respective “Facility Lessors” which are 
parties thereto in respect of the lease of undivided interests in Plant Green shall have occurred 
and he continuing; ( f )  any of the events permitting the removal of Big Rivers as “Operator” of 
Plant Green shall have occurred and be continuing. Upon the removal of Big Rivers as Operator 
under this Agreement, the Facility Users representing two-thuds of the Entitlement Shares 
{excluding Big Rivers or any of its Affiliates) shall appoint a successor operator to act as 
Operator under this Agreement. Big Rivers, if no longer Operator under this Agreement, shall (i) 
cooperate in all respects necessary or desirable to permit any successor Operator to commence 
and continue operation of the Facility in accordance with the provisions of this Agreement and 
the requirements of the Facility Users and (ii) acting jointly With the Facility Lessars designate a 
replacement agent to assume the role and obligations of Big Rivers under Sectian 2.l(a){iii). 
Removal of Big Rivers as Operator under this Agreement shdl not affect Big Rivers’ other 
obligations under this Agreement or the Operative Documents in any respect, 

SECTION 8. MISCELLANEOUS 

Section 8.1. Term. This Agreement shall terminate with respect to any Owner Trust 
and any Facility User deriving its rights under such Owner Trust upon the expiration or earlier 
termination of such Owner Trust’s Head Lease. 

Section 8.2. Uncon!rdlable Forces. No Party shall be considered to be in default in 
the performance of any of its obligations hereunder, other than obligations to pay money, if 
failure of performance shall be due to Uncontrollable Forces. The term “Uncontrollable Forces” 
shall mean any cause beyond the control of the Party affected thereby and which, by the exercise 
of reasonable diligence, such Party is unable to prevent or overcome, including but not limited to 
an act of God, fire, flood, sinkholes, explosion, earthquake, hurricane, tornado, tidal wave, strike, 
sabotage, pestilence, an act of the public enemy, civil or military authority, including court 
orders, injunctions and orders of Governmental Entities of competent jurisdiction prohibiting, or 
the failure of any such Governmental Entities to issue orders permitting, acts necessary to 
performance hereunder or permitting any such act only subject to unreasonable conditions, 
insurrection or riot, an act of the elements, failure of equipment (other than by reason of a breach 
of obligations relating to repair and maintenance) or inability to obtain or ship materials or 
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equipment because of similar causes affecting the suppliers or carriers. Nothing contained herein 
shali be construed so as to require a Party to settle any strike or labor dispute in which it may be 
involved. Any Party rendered unable to fulfill any obligation by reason of Uncontrollable Forces 
shall exercise due diligence to remove such inability with all reasonable dispatch. 

Section 8.3. Late Payments. In the event any payment required to be made hereunder 
is not submitted within the time period herein specified, the Party failing to make such payment 
will pay, in addition to the amount of the required payment, interest thereon at a rate equal to the 
Overdue Rate calculated from the due date to and including the date of actual payment. 

Section 8.4. Nature of Obligations. The duties, obligations and liabilities of each of 
the Parties hereunder are intended to be several and not joint, and no Party shall be jointly or 
severally liable for the acts, omissions or obligations of another Party. Nothing herein contained 
shall be construed to create an association, joint venture or partnership, or impose a partnership 
duty, obligatian or liability on or with regard to any of the Parties. Each of the Owner Trusts 
intends that the joint production of Capacity and Energy from the Facility shall not be treated as 
a partnership for Federal income tax purposes and agrees to make the appropriate election under 
Section 761(a) of the Internal Revenue Code of 1986, as amended, to have excluded from the 
application of the provisions of Subchapter K, Chapter 1, Subtitle A thereof, any unincorporated 
organization which may be deemed to exist between them as a result of such joint activity. No 
party shall have the right or authority to bind another party without its express written consent, 
except as may be expressly provided in this Agreement or other agreement contemplated hereby. 

Section 8.5 Amendments and Waivers. No term, covenant, agreement or condition of 
this Agreement may be terminated, amended or compliance therewith waived (either generally or 
in a particular instance, retroactively or prospectively) except by an instrument or instruments in 
writing executed by each Party hereto. 

Section 8.6. Nutices. Unless otherwise expressly specified or permitted by the terms 
hereof, all communications and notices provided for herein to a Party hereto shall be in writing 
or by a telecommunications device capable of creating a written record, and any such notice shall 
become effective (a) upon personal delivery thereof, including, without limitation, by overnight 
mail or courier service, (b) in the case of notice by United States mail, certified or registered, 
postage prepaid, return receipt requested, upon receipt thereof, or (c) in the case of notice by 
such a telecommunications device, upon transmission thereof, provided such transmission is 
promptly confirmed by either of the methods set forth in clauses (a) or (b) above, in each case 
addressed to each Party hereto at its address set forth below or, at such other address as such 
Party may from time to time designate by written notice to the other Parties hereto: 

If to Big Rivers: 

Big Rivers Electric Corporation 
201 Third Avenue 
Henderson, K.entucky 42420 
Facsimile No.: (270) 827-2558 
Telephone No.: (270) 827-2561 
Attention: President and Chief Executive Officer 
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If to PBR-3 Trust or PBR-3 OP Statutory Trust: 

[PBR-3 Statutory T n ~ t ]  [PBR-3 OP Statutory Trust] 
c/o State Street Bank and Trust Company of Connecticut, National Association 
Goodwin Square 
225 Asylum Street 
Hartford, Connecticut 06 103 
Facsimile No.: (860) 244-1897 
Telephone No.: (860) 244-1 842 
Attention: Corporate Trust Administration 

with copies to: 

Bluegrass Leasing 
c/o Philip Moms Capital Corporation 
200 First Stamford Place, Suite 400 
Stamford, Connecticut 06902-6745 
Telephone No.: (914) 335-5000 
Attention: Vice President, Leasing 
Facsimile No.: (914) 335-8297 
Copy to: General Counsel 
Facsimile No.: (914) 335-8256 

and 

AME Investments, LLC 
d o  Ambac Capital Corporation 
One State Street Plaza 
New York, New York 10004 
Facsimile No.: (212) 208-31 13 
Telephone No.: (212) 208-3433 
Attention: Managing Director 

If to FBR-I Trust or FBR-1 OP Statutory Trust: 

{FBR-1 Statutory Trust] FBR-1 OP Statutory Trust] 
c/o State Street Bank and Trust Company of Connecticut, National Association 
Goodwin Square 
225 Asylum Street 
Hartford, Connecticut 06 103 
Facsimile No.: (860) 244-1897 
Telephone No.: (860) 244-1 842 
Attention: Corporate Trust Administration 
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with copies to: 

Fleet Real Estate, Inc. 
c/o Fleet Capital Corporation 
I 1  1 Westminster Street, 7th Floor 
Providence, Rhode Island 02903 
Facsimile No.: (401) 453-2356 
Telephone No.: (401) 278-6495 
Attention: Senior Credit Officer 

and 

AME Investments, LLC 
c/o Ambac Capital Corporation 
One State Street Plaza 
New York, New York 10004 
Facsimile No.: (2 12) 208-3 1 13 
Telephone No.: (2 12) 208-3433 
Attention: Managing Director 

If to FBR-2 Tmst or FBR-2 OP Statutory Trust: 

FBR-2 Statutory Trust] [FBR-2 OP Statutory Trust] 
c/o State Street Bank and Trust Company of Connecticut, National Association 
Goodwin Square 
225 Asylum Street 
Hartford, Connecticut 060 13 
Facsimile No.: (860) 244- I897 
Telephone No.: (860) 244-1842 
Attention: Corporate Trust Adminhtration 

with copies to: 

Fleet R d  Estate, Inc. 
c/o Fleet Capital Corparation 
1 11 Westminster Street, 7th Floor 
Providence, Rhode Island 02903 
Facsimile No.: (401) 453-2356 
Telephone No.: (401) 278-6495 
Attention: Senior Credit Officer 
Facsimile No.: (914) 335-8297 

and 
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AME Investments, LLC 
c/o Ambac Capital Corporation 
One State Street Plaza 
New York, New York 10004 
Facsimile No.: (212) 208-31 13 
Telephone No.: (2 12) 208-3433 
Attention: Managing Director 

Section 8.7. Eflecriveness. This Agreement has been dated as of the date first above 
written for convenience only. This Agreement shall be effective on the date of execution and 
delivery by the Parties hereto but the provisions and the duties hereof shall not become operative 
as to any Facility User until the Services Commencement Date of such Facility User. 

Section 8.8. Successors und Assigns. This Agreement shall be binding upon and shall 
inure to the benefit of, and shall be enforceable by, the Parties hereto and their respective 
successors and assigns as permitted by and in accordance with the terms hereof. Except as 
expressly provided herein or in the other Operative Documents, no Party hereto may assign its 
interests herein without the consent of the other Parties hereto. Each time a successor Trustee is 
appointed in accordance with the terms of the Trust Agreement, such successor Trustee shall, 
without further act, succeed to all rights, duties, immunities and obligations of the predecessor 
Trustee hereunder and the predecessor Trustee shalI be released fiom all further duties and 
obligations hereunder, all without the necessity of any consent or approval by the Operator and 
without in any way altering the terms of this Agreement or the rights and obligations of the 
Owner Trusts hereunder. 

Section 8.9. Business Day. Notwithstanding anything herein to the contrary, if the date 
on which any payment is to be made pursuant to this Agreement is not a Business Day, the 
payment otherwise payable on such date shall be payable on the next succeeding Business Day 
with the same force and effect as if made on such scheduled date and (provided such payment is 
made on such succeeding Business Day) no interest shall accrue on the amount of such payment 
from and after such scheduled date to the time of such payment on such next succeeding 
Business Day. 

Section 8.10. Governing Law. This Agreement shall be governed by and construed 
in accordance with the laws of the State of New York including all matters of construction, 
validity and performance {including Section 5-1401 and Section 5-1402 of the New York 
General Obligations Law but excluding all other choice-of-law and conflicts of law rules). 

Secfion8.11. Severobilily. If any provision hereof shall be invalid, illegal or 
unenforceable under Applicable Law of any jurisdiction, the validity, legality and enforceability 
of such provision in ariy other jurisdiction and of the remaining provisions hereof in any 
jurisdiction shall not be affected or impaired thereby. 

Section 8.12. Counterparis. This Agreement may be executed in any number of 
counterparts, each executed counterpart constituting an original but all together only one 
Agreement . 
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Section 8.13 Headings and Tuhle of Contents. The headings of the sections of this 
Agreement and the Table of Contents are inserted for purposes of  convenience only and shall not 
be construed to affect the meaning or construction of any of the provisions hereof. 

Section 8.14. Liniilafion of Liability. It is expressly understood and agreed by the 
Parties hereto that (a) this Agreement is executed and delivered by the Trust Company, not 
individually or personally but solely as Trustee under three separate Trust Agreements, in the 
exercise of the powers and authority conferred and vested in it under such three Trust 
Agreements, (b) each of the representations, undertakings and agreements herein made on the 
part of the Owner Trust is made and intended not as personal representations, undertakings and 
agreements by the Trust Company, but is made and intended for the purpose for binding only the 
Owner Trusts, (c) nothing herein contained shaIl be construed as creating any liability on the 
Trust Company, individually or personally, to perform any covenant either expressed or implied 
contained herein, all such liability, if any, being expressly waived by the parties hereto or by any 
Person claiming by, through or under the Parties hereto and (d) under no circumstances shaIl the 
Trust Company be personally liable for the payment of any indebtedness or expenses of the 
Owner Trust or be liable for the breach or failure of any obligation, representation, warranty or 
covenant made or undertaken by the Owner Trust under this Agreement. 

It is further understood and agreed by the Parties hereto that neither any Owner 
Participant nor any OP Trust, as such, shall not become personally liable for, or for any loss in 
respect of, any action taken or omitted to be taken by, or any representation, warranty or 
agreement of any OP Trust’s Owner Trust under this Agreement. 

Section 8.15. Delegation. The Operator may not, acting alone or through agents, 
contract, subcontract or otherwise delegate it obligations hereunder to any Person, without the 
written consent of the Facility Users (other than Big Rivers or any Affiliate thereof), which 
consent shall not be unreasonably withheld. 

Section 8.16. Indemnijcation. The Operator hereby agrees to indemnify and hold 
harmless each of the Owner Trusts, Trustees (in their individual capacities as well as in their 
capacities as Trustees) and the Facility Users against any liability, cost or expense (including 
reasonable counsel fees and disbursements, but not incfuding any loss of anticipated profits, 
increased expenses of operation or any other consequential damages or losses of any nature) 
which may be incurred, imposed on or asserted against the Operator, any Owner Trusts, any 
Trustee or Facility User (and any of such Owner Trusts, Trustee’s or Facility User’s Affiliates, 
officers, directors, employees and agents) arising from any Willful Action by the Operator in 
operating the Facility (including, Without limitation, any Environmental C l a h  arising out of any 
Wilffbl Action by the Operator in operating the Facility), except to the extent that any such 
liability, cost or expense arises out of the gross negligence, bad faith or willfirl misconduct of any 
Trustee or Facility User. 

Section 8.17. Cooperntion. The Facility Users, Big Rivers (whether or not acting as 
Operator under this Agreement) and any successor Operator shall use their best efforts and shall . 
coopekte to obtain as quickly as possible all requisite governmental, regulatory, and vendor 
approvals o f  the transactions contemplated hereby. The Facility Users, Big Rivers (whether or 
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not acting as Operator under this Agreement), and any successor Operator shall discharge all 
obligations under this Agreement in good faith and in accordance with Prudent Utiiity Practice. 

Section 8.1 8. Fnciliw Leuses to Govern. From the Initial Services Commencement Date 
and until the Final Services Commencement Date, should any provision of this Agreement be 
inconsistent with or in conflict with any provision of an Owner Trust’s Facility Lease then in 
effect, the provisions of such Facility Lease shall be controlling, to the limited extent necessary 
to eliminate such inconsistency or conflict, for all Facility Users. 

(Signatures Fallow on Next Page) 
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IN WITNESS WHEREOF, the parties hereto have caused this Operating and Support 
Agreement to be executed and delivered by their respective officers thereunto duly authorized as  

f of the day and year first above written. 

CORPORATION 

Nak(e:. Idichael H. Core 
Title: President and Chief Executive Oficer 

PBR-3 STATUTORY TRUST 

By: State Street Bank and Trust Company of 
Connecticut, National Association, not in its 
individual capacity, but solely as trustee 
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FBR-I STATUTORY TRUST 

By: State Street Bank and Trust Company of 
Connecticut, National Association, not in its 
individual capacity, but solely as trustee 

FBR-2 STATUTORY TRUST 

By: State Street Bank and Trust Campany of 
Connecticut, National Association, not in its 
individual capacity, but solely as trustee 

Operating and Suppon Agrccmenl (Wilson Plant) 
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