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further limitation on Big Rivers’ ability to meet its capital requirements in a

lease unwind.

In your opinion, could Big Rivers meet the future capital
requirements it expects today after an unwind if the current

financial arrangements remain unchanged?

No. In my opinion that would not be feasible. The comprehensive nature of
the lien and security interest provisions of the Third Restated Mortgage and
the after-acquired property provision alone would make providing any
security for future revolving credit arrangements or power trading activities
nearly impossible. Moreover, the prospect of Big Rivers having access only to
deeply subordinated debt subject to advance approval of existing mortgagees
to satisfy its future capital requirements after an unwind would be an
untenable situation. The only way to avoid the subordination and approval
requirements of the Third Restated Mortgage and the Existing Intercreditor
Agreement would be to use subsidiary entities, rather than Big Rivers, as the
borrower. But that technique would only be available in circumstances
where the assets to be financed are separate abnd distinct from the assets now
owned by Big Rivers which are subject to the lien and security interest of the
Third Restated Mortgage (e.g., a future generating unit). And even were Big

Rivers to employ this technique, it would present practically insurmountable
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issues of credit analysis for prospective lenders, and, at a minimum, would
probably require the consent of the RUS under the financing documents
between the RUS and Big Rivers’ Members. It is my opinion that a new
financing arrangement is absolutely necessary for the Unwind Transaction to
take place. The existing financing arrangements were workable for operation
under the Lease Transaction, but are not feasible in the context of the

expanded capital requirements expected under the Unwind Transaction.

Do you believe that Big Rivers’ increased ability to access capital is a

benefit of the proposed transaction?

I do. As noted in the testimony of Big Rivers’ President and CEQ, Michael H.
Core, Exhibit 14, one of the principal benefits Big Rivers and its Members
will realize from the Unwind Transaction is restoration of Big Rivers’ ability
to access capital to finance system additions and power purchases -- or to
make other arrangements to meet growth associated with economic
development. Because of the restrictive terms of the Third Restated
Mortgage, financial flexibility is an ability which Big Rivers has lacked since
1998. 1 share Mr. Core’s belief on this point. Once Big Rivers obtains the
ability to access other sources of capital on a more flexible basis, I believe

that Big Rivers’ finances will be on a much more secure and sound footing.
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What new financial arrangement does Big Rivers propose to use in

place of the existing financial arrangement?

Big Rivers proposes that the Third Restated Mortgage and the Existing
Intercreditor Agreement be replaced with an indenture (the “Indenture”)
securing on a pro rata, pari passu basis all of the indebtedness owed to Big
Rivers’ existing senior secured creditors as well as future senior secured
creditors of Big Rivers. Big Rivers also proposes to implement a greatly

pared-down intercreditor agreement (the “New Intercreditor Agreement”).

How does Big Rivers intend to structure the Indenture?

A principal feature of the Indenture will be the use of a lien and security
interest in favor of an institutional trustee rather than in favor of each
individual creditor as mortgagee. The Indenture will differ from the Third
Restated Mortgage in other respects as well, but, generally, there are four
primary differences: 1) the property that will be subject to the lien and
security interest; 2) the ability to issue additional par: passu debt; 3) the
nature of the covenants and consents required; and 4) the procedure to

supplement the Indenture.
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What property will be subject to the lien and security interest in the

Indenture?

The Indenture, like the Third Restated Mortgage, will create a lien and
security interest on most of Big Rivers’ real and personal property. However,
there are exceptions from the property covered by the lien and security
interest. Most notably, cash, most contracts (other than those relating to the
ownership or operation of jointly-owned facilities and significant power
purchase agreements) and stock in any subsidiaries (other than Big Rivers
Leasing LLC) are not subject to the lien and security interest. These modest,
but significant, differences in the property subject to the lien and security
interest of the Indenture will provide Big Rivers with additional operating

and financial flexibility.

How will Big Rivers’ ability to issue additional pari passu debt differ
under the Indenture from its ability to issue additional debt under

the Third Restated Mortgage?

Unlike the Third Restated Mortgage, the Indenture will permit Big Rivers to
issue additional debt secured by the Indenture on a pari passu basis with Big
Rivers’ existing senior secured creditors without obtaining their approval.

Instead, any issuance of additional pari passu debt must meet certain
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objective tests. These tests require that the additional debt be supported by,
among other things, either (i) the existence of capital improvements to Big
Rivers’ electric system (including work in progress) resulting in “bondable
additions”; (i1) the retirement or defeasance of, or principal payments under,
outstanding debt secured by the Indenture; (iii) the deposit with the trustee
under the Indenture of securities, which securities are issued under an
indenture, mortgage, or similar instrument in most respects to the Indenture;
or (iv) cash deposited with the Trustee. In addition, no additional debt issued
on a pari passu basis may be made absent the delivery of certain certificates

and opinions of counsel.

Why is this ability to issue additional pari passu debt important to

Big Rivers?

Under the Third Restated Mortgage Big Rivers is subject to the oversight of
its senior secured creditors. Because any one of them can decide not to
approve an issuance of additional debt, Big Rivers is greatly hampered in its
ability to meet any future capital requirements. The Indenture’s provisions
replace this individual creditor approval requirement with objective tests,
thereby permitting Big Rivers to meet its requirements for financing capital
improvements after the unwind in a responsible manner. This additional

flexibility 1s an absolute necessity in my opinion.
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In what way will the covenants in the Indenture differ from those in

the Third Restated Mortgage?

The covenants in the Indenture will differ from those in the Third Restated
Mortgage in that they do not vest in creditors pervasive control over Big
Rivers’ operations to the extent of those in the Third Restated Mortgage. In
many ways, however, they are similar. Both the Indenture and the Third
Restated Mortgage have covenants dealing with things such as (a) the
existence of liens on the property concerned; (b) maintaining and insuring the
property concerned; (c) keeping appropriate books and records relating to Big
Rivers’ plant, properties and business; (d) distributions to Big Rivers’
members; and (e) the investment of surplus cash. The Indenture differs in
that it includes a covenant concerning establishing and collecting rates for
electric service as opposed to the Third Restated Mortgage’s covenant
addressing only rate design. In general tenor, however, the covenants in the
Indenture will permit Big Rivers greater flexibility in the manner in which it
can operate without need for frequent creditor consents which have proven
cumbersome and time consuming in the past. For instance, consents by the

RUS under the Third Restated Mortgage have taken months to acquire.

How does the Indenture’s treatment of supplements to the Indenture

differ from supplements to the Third Restated Mortgage?
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In general, the Indenture is structured much more flexibly to permit
modifications without the need to consult minority holders. The Indenture
will permit supplements without the consent of the holders of Indenture
obligations for a variety of actions which are either ministerial or otherwise
not deemed contrary to the interests of the obligation holders under the
Indenture. Other supplements to the Indenture will require the approval of
the holders of a majority of the principal amounts of the outstanding
obligations of any series of obligations issued under the Indenture which are
affected by that supplement. Certain fundamental changes in Indenture
provisions will require the consent of each holder of an obligation affected by
the supplement, but these circumstances are strictly limited. The provisions
of the Indenture dealing with supplements, thus, will substantially diminish
the ability of a minority obligation holder or holders to extract concessions
from Big Rivers in return for their agreement to modifications to the
Indenture which Big Rivers feels are necessary over the long term. This is a

significant benefit for Big Rivers.

What effect will the new financial arrangements have on the Existing

Intercreditor Agreement?

One effect of the Unwind Transaction is the elimination from the

Intercreditor Agreement of the E.ON U.S. subsidiaries and their mortgages,
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as those mortgages are related to obligations created by the existing Lease
Transaction. This change, coupled with the establishment of the Indenture
trustee, creates a need to terminate the Existing Intercreditor Agreement. In
its place a greatly simplified New Intercreditor Agreement will be used. The
New Intercreditor Agreement will establish certain covenants, notice
provisions and cure rights among the parties to the economically defeased
transaction closed in 2000 (on the one hand) and the trustee under the
Indenture on behalf of the holders of the obligations secured by the Indenture

(on the other hand).

Does Big Rivers contemplate a need for any other post-Unwind
Transaction financing arrangements other than the Indenture and

the New Intercreditor Agreement?

Yes. Big Rivers may require access to sources of working capital other than
the proceeds of first mortgage bond debt after the unwind. Credit facilities
will be necessary for the front-end expenditures of capital improvement
projects, for temporary working capital, for power trading activities by Big
Rivers, and for other purposes incidental to the operation of Big Rivers’
generation and transmission system after the Unwind Transaction has been
completed. Big Rivers is currently assessing prospective lenders to provide

these credit facilities and anticipates having one or more such facilities in
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place prior to the date the Unwind Transaction is closed. Whether and how
these facilities will be secured remains to be determined. Big Rivers will
supplement this Application to present the details regarding any such

facilities once they take final form.

Has Big Rivers finalized the terms of the Indenture and the New

Intercreditor Agreement?

No. Big Rivers has not yet completed negotiations with its existing creditors
concerning the provisions of the Indenture and the New Intercreditor
Agreement. These negotiations with Big Rivers’ creditors could not be
completed until the final terms of the negotiations between Big Ri\{ers, E.ON,
the Smelters, and Big Rivers’ member distribution cooperatives were
completed. Before finalizing this Application for approval of issuance of the
specific evidences of indebtedness, Big Rivers must complete these
negotiations, reduce the results to writing, and begin the process of obtaining
investment grade credit ratings on these obligations from Standard & Poor’s
and Moody’s rating agencies. Nevertheless, certain aspects of the new
financial arrangements have been tentatively agreed upon, pending final
financing, and Big Rivers can make certain representations regarding the
likely disposition of the new financial arrangements. Once Big Rivers has

finalized these negotiations and begun the process of obtaining the
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investment grade credit ratings, which Big Rivers anticipates will be occur in
the very near term, Big Rivers will file the final terms and conditions of the

Indenture and the New Intercreditor Agreement.

How can the Commission act now on Big Rivers’ new financial
arrangements absent agreement on the final terms of these financing

arrangements?

Big Rivers does not expect the Commission to approve the financing
arrangements absent a review of final terms. But obtaining final creditor
sign-off on the changes and then commencing the process to obtain
Investment grade ratings from Moody’s and Standard & Poor’s could not
occur until the other aspects of the Unwind Transaction were finalized.
Because of all parties’ interests in obtaining a lease unwind as soon as
possible it was necessary for this Application to be filed before these financial
issues could be finalized. Big Rivers recognizes the importance of finalizing
these financing arrangements quickly to present the Commission with the
necessary particulars as soon as possible. However, the financial
arrangements will be substantially the same as described in my testimony
and thus should not present any surprises once these arrangements are

finalized and presented to the Commission.
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Why does Big Rivers require an investment grade rating from

Moody’s and Standard & Poor’s?

In order for Big Rivers to obtain an attractive rate of interest on the debt 1t
undertakes, Big Rivers requires an investment grade rating from these credit
rating agencies. Obtaining lower than investment grade ratings would
increase Big Rivers’ cost of capital to unacceptable levels. Obtaining an
investment grade rating is a condition to closing the Unwind Transaction

under the Termination Agreement.

Does Big Rivers have the requisite corporate authority to permit it

to restructure its finances?

Yes. Big Rivers will file a Board resolution authorizing it to restructure its

finances in the manner contemplated when it supplements this Application.

Please describe the financial approvals Big Rivers is requesting from

the KPSC in this Application.

Because Big Rivers' negotiations with its creditors and final documentation
and rating of its new financings have not been completed, Big Rivers cannot

vet definitively describe all the financing approvals it will need from this
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Commission. However, Big Rivers will seek approvals to issue evidences of
indebtedness, and to amend certain evidences of indebtedness previously
approved by the Commission, and issued by Big Rivers, that are required to
provide Big Rivers with the financing capability to resume control of its
generating facilities and to finance its operations. In general terms, Big
Rivers expects to request approval to: (i) issue bonds; (i1) enter into the
Indenture; (ii1) enter into certain operating lines of credits; (iv) enter into a
New Intercreditor Agreement; and (v) execute related amendments to some of
the documents in the defeased sale/leaseback transaction approved by the

Commission and entered into by Big Rivers in 2000.

What are the purposes and uses of the financing for which Big Rivers

will be seeking approval?

Big Rivers expects its financing arrangements to reflect that Big Rivers will
prepay approximately $440 million of its RUS debt. Big Rivers will prepay
$176 million of the RUS debt from cash on hand at closing. Big Rivers then
expects that it will issue approximately $264 million of public debt which,
along with the remaining RUS debt, will be secured by the new Indenture.
The new Indenture will replace the existing RUS mortgage. Although Big
Rivers has yet to finalize these numbers, for the purposes of Big Rivers’

Unwind Financial Model, Big Rivers has assumed that it will have $351
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million of RUS debt carried at an annual interest rate of 5.82%, and $82
million of short-term fixed public debt and $181.5 million of fixed public debt
carried at an all-in cost of 5.82% and 5.92%, respectively. However, Big
Rivers does not intend to make a final decision on the composition of its debt
(public vs. RUS) until the closing of the Unwind Transaction. In this respect,
this final decision will serve as a built-in hedge against interest rates. To the
extent public debt carries a lower interest rate than the existing RUS debt,
Big Rivers will issue more public debt at Closing. To the extent the RUS debt

carries a lower interest rate, Big Rivers will issue less public debt at Closing.

Could you please describe the Evidences of Indebtedness Big Rivers

will issue?

Exhibit 33 attached to the Application describes the evidences of
indebtedness which Big Rivers will issue in connection with the approvals

requested by this transaction.

How does Big Rivers intend to dispose of the ARVP Note?

As part of the Lease Transaction, Big Rivers provided the RUS with a
promissory note in the amount of $265 million (the “ARVP Note”). The ARVP

Note bears no interest and comes due in full on December 31, 2023. Big
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Rivers has paid down portions of the ARVP Note with revenue from certain
wholesale sales of power it has purchased from the E.ON U.S. Parties excess
to Big Rivers needs. In order to account for the remaining amount due on
the ARVP Note, the Big Rivers financial model treats the ARVP Note as a
zero coupon interest-bearing bond. The financial model assumes that the

ARVP Note will be paid when it i1s due in December 31, 2023.

One part of the proposed new financing arrangement concerns
replacing a portion of existing RUS secured debt with public debt.

Could you explain why Big Rivers is proposing this?

The main reason for this proposal is to levelize Big Rivers’ debt service.
Moreover, as I mentioned earlier, RUS secured debt comes with certain
strings attached relating to RUS approval of certain actions taken by Big
Rivers. Required RUS approvals restrict Big Rivers’ flexibility and its ability
to meet its capital requirements. Public debt, by contrast, can be obtained at
mutually negotiated terms that generally will leave the borrower with
greater latitude to act as it deems appropriate. While Big Rivers appreciates
its historic relationship with the RUS and the great assistance the RUS has
provided to Big Rivers, Big Rivers would prefer the greater flexibility to take
advantage of whatever alternative is more financially attractive. This issue

is discussed in the testimony of Mark W. Glotfelty, Exhibit 21.
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1 Q. Mr. Blackburn, does this conclude your testimony at this time?

2

3 A, Yes it does.

10
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VERIFICATION

I verify, state, and affirm that the foregoing testimony is true and correct to the
best of my knowledge and belief.

Colise

C. Wllham Blackburn

COMMONWEALTH OF KENTUCKY )
COUNTY OF HENDERSON )

Subscribed and sworn to before me by C. William Blackburn on this the /9 74

day of December, 2007.
VJJZ/@/& . %/ m;i

Notary Public, Ky. State at
My Commission Expires: Q3/20/O
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1
2
3
4 Cash
5
6 Residual Value Payment
7
8 LG&E Rental income Advance
9
10 Fuel inventory & Other
11
12 Settlement Promissory Note
13
14 Coleman Scrubber
15
16 SO2 Allowance & Other
17

Big Rivers Transaction Benefit
From E.ON-US

18 Expense Unamortized Marketing Payment

15

20 Assurances Agreement Payment

21
22 Total
23
24
25

EXHIBIT CWB-2
Page Lof 1

S Millions

301.5
150.4
114
55.0
16.0
97.5
10.9
(15.7)
(4.3)

————————

622.7
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i Faul W. Thompson
Senior Vice President
— . Energy Services
February 9, 2007
220 West Main Street
b.0. box 32030 (40232)
Wir. Michael Core s 40202
. .. o a27-386"
President & CEC E (502) 6272855
Big Rivers Electric Corporanon

Faulthompson@eon-us.com

P O N BO.A. < “'
Henderson, Lenmcly 42416-0024

Re: Amenaments to Cost Share Agreement and Guaranty
Dear Mike:

Reference 1s made to the letter agreement dated November 1, 2004 (the “Onginal Cost
Share Agreement”), berween Western Kentucky Energy Corp. (as successor by merger of WKE
Corp.l)(_“V\H\EC”, and Big Rivers Elecwic Corporation (“Big Rivers”), and 1o the related
Guaranty dated November 1, 2004 (the “Original Guaranty”), from E.ON U.S. LLC (*E.ON
U.S) 1o and m favor of Big Rivers, each as amended bv the letter agreement daed May 12,
2006, among E.ON U.S., WKEC and Big Rivers, and by the letter agreement dated October 23,
2006, among E.ON U.S.. WKEC and Big Rivers (the Original Cost Share Agreemen: as so
amended being heresinafter referred 1o as the “Cost Share Agreement”, and the Orniginal Guaranty
as so amended being hereinafter referred 1o as the “Guarantv™; Big Kivers, WKEC and E.ON
U.S. being heremafier collectively referred 1o as the “Parties™).

eference is also made 10 (a) that certain letter agreement dated February . 2007,
among Big Rivers, Alcan Primarv Products Corporanon, Century Aluminum of Il.enmcky
Genera] Parmership and E.ON U.S.. pursuant 1o which, among other wansactions. those parues

ereed 1o jointly fund certain consent fess or the like that may ? ecome payable 10 certain other
'DEIITl”‘S upon the terme and subject to the conditions set forth therein (the “Joint Fee Sharing
Agreement”). and (b) that certain letter agreemen:t dated February . 2007. among Big Rivers
Alcan Primarv Products C,orporanon, Cvntur_\f Aluminum of Lentucky General Parmership and
E.ON U.S.. pursuant to which, among other wransactions, those parties agreed 1o jointiv fund
certain wansacton cosis that may become pavable or reimpursabie 10 certain other parties. upon
the terms and subject 1o the conditions set forth theremn (the “jomt Cost Sharmg Agreement™)

The Parties now desire 10 enc¢ the Cosi Share Agreement and the Guarantyv 1o
Incorporate cerain additional agreements among them relaung to the Jomr Fes Sharing
Agreemen: and the joint Cost Sharing Agreemen:. or relaling 10 amounts that mav oe funded bv
Big Rivers pursuant 1o those agreements.

In consideration of the foregoing and thelr respective covenants and agreements st foT
nerein. In the Joim: ree Sharing Agreement anc 1 the Jjoint COSt Snaring Agreemen: tne Parmes
agree az foliows anc further agree tha: Secuor 4 of the Cosi Share Agresmen is nhersh
amendec 10 mclude anc refiect e following. anc thar the respectve rights and 0bIganon: ¢
=Z.0n L anc big Rivers und°r OT pursuan’ It thf JUaranty aré Nereby amencer I o
Comgisten” Wit I Tollowing, 1t eact case effecyve as o7 ine gars T8 WITIST apovs



EXHIBIT CWB-
Page 2 of 29
Amendments 10 Cost Share Agresment and Guaranty
Februarv 9. 2007
Page wo

1

Secrion 1 of the Cos: Share Agreesmemt (ser forth: it the Original Cosi Share
Agreement) is hereby made subject to Big Rivers® obligation 1o fund mb respective snare of the
“Fegeg” as comemplated in the Joint Fes Sharing Agreement and “Transacuon Costs™ as
contemplated in the Joint Cost Sharing Agreemen:, including i1s obligation to reimburss E.0N
U.S. for the same 1o the sxtent E.ON U.S. funds or agvances such Fees on behall of Big Rivers w
“PMICCT, “B of A7, ‘Amnac' or the “Cirv of Hendersor™ (each as denned in ihe Jjoum Fee
Sharing Agresment). cr funds or advances such Transaction Costs on behalf of Big Rivers o “B
of A”. “Ambac” or the “Citv of Henderson” (each as defined in the Joint Cost Sharing
Agreement), in each case subject 1o Big Rivers’ right 10 recover the same tor WIEC s 07 E.ON
U.Ss (as applicable) obligation to fund the same) as “Big Rivers Transaction Costs” as
contempiated In paragrapn 2 below.

2. For purposes of clarification, the “Big Rivers Transaction Costs™ contemplated in
the Cost Share Agreement shall include any “Fees” and “Transaction Costs” that may be funded
or reimbursed by Big Rivers pursuant to the Joint Fee Sharing Agreement or the Joint Cost
Sharing Agreement, respectively; provided. that the inciusion of such Fees and Transaction Costs
in the Big Rivers Transaction Costs shall not be deemed 10 amend, modify or otherwise affec:
anv of the iimitarions on Big Rivers’ right to recover Big Rivers Transaction Costs from WKE&
or E.ON U.S. under or pursuant 1o the Cost Share Agreement or the Guaranty, respecuvely. Any
paymeni or reimbursement of Fees or Transaction Costs made by 2.0N U.S. 10 one or more third
parties on benalf of Big Rivers and representing & portion of Big Rivers’ funding obligation
contemplared in the Joint Fee Sharing Agresment or the Joint Cost Sharing Agreemen:. shall be
iecemed 10 be 2 pavmeni or reimbursement of Big Rivers Transaction Costs by WEED 1w Big

Tixere tAs 1‘! NIITRACes TTnA e + Q3 A o rymieas B Bivers hao : . \
Kivers for all purnoses under the Cost Share Agreement unless Big Rivers has reimbursed =.0N

U.S. for such Fees o Transaction Costs. as applicable. pursuan: ¢ the Jomi res Sharng
Agreemeni of the joint Cost Sharing Agreement, respectively. For purposes of clanficatior. Big
Rivers shall not be enttled 1w seel: pavments and r°m1r)u:rs ements In respect of any expenditures
meurred by Big Rivers from E. OW\ U.S. or WKEC under the Cost Sharing Agreemeni. the Jjoimt
Fes Sharing Agreement. the Joint Cost Sharing Agresment or this letter 10T mOre 1 e aggregats

o
than the toral amount of such expenditure.

3 E.ON U.S.. as “Guarantor” under the (Guaranty, Nerspy  agrees tnai n:
“Obligations” contemplated in the Guarantv shall inciude the obliganons of WIZEC arising unaer
or pursuan: to the Cost Share Agreemernt as amendec bY 1nis leter agresment and nereby
consents for all purposss 1o the amendments 16 the Cost Snhare Agreement coniempiateC In this
lefier agreement.

S E.OK U.S further agress that in e even: WIIEC Z.0N T.L. LG&T znergs
Markzeung Inc. ané Big Kkivers successiullv ne ouaL and esnier MIe Aefininve AoCUMEnTalorn:
witl: respect to the “Unwind Transecuion” (a: cemns Snare sgreement: and the
Unwind Transactior is consummaied m accordance with such aefininve aoCUmentauon (bt no:
pefors). and in the even: the aggregare amoun: of ali Fees that mayv actuallv pe funaed oy Big
Rrxmr» pursuant 1o the joint Fee Sharing Agreement (Irrespective of wnelher suck Fess actuali

i e T e
Iothe 0S8
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Amendments 1o Cost Share Agreement and Guaranty
February 9, 2007
Page three

the Unwind Transaction or Big Kivers’ funding of such Fees (whichever is later;; provided. that
(a) the maximum aggregare liability of E.ON U.S. 1o Big Rivers pursuant 10 tnis Paragraph 4
shall not exceed $5.000.000.00 in the aggregare. (b) anv payment(s: made by E.ON U.S. 10 Big
Rivers pursuant 1o this Paragraph 4 shall be in lieu of anv other right that Big Rivers may nave 1o
ecover such Fes amounts from WEEC pursuani to anv other provision of the Cost Share
Agreement (or from E.ON U.S. pursuani 1o the Guaranty), and (c) any pavmeni o
reimbursement by WEEC 1o Big Rivers of such Fee amounts pursuant 1o any other provision of
the Cost Share Agresment (or bv E.ON U.S 1o Big Rivers pursuant to the Guaranty) shall
correspondingly discharge E.0ON U.S.°s obligations for such Fess under tnis Paragraph 4. For
purposes of clarification. onlv Fees funded by Big Rivers in excess of $15.000.000 are subject w
this paragraph 4. Qther Fees funded by Big Rivers are subject to reimbursement under the Cost
Sharing Agreement as previously providec.

s Except as amended. modified or supplemented by this letter agresment. the Cost
Share Agreement and the Guaranty shall each continue in full force and effect from and after the
execution of this lemer agreement in accordance with their respective terms. This leter
agreement shall not be deemed 1o amend. modifv or suppiement the Joint Fes Sharing Agreement
or the Joint Cos: Sharing Agresment.

If the foregoing is consistent with our agreement. please execute 2 copy of fhis leter
the space provided below and return it 1o the undersignecd. Thanls vou

—MANTITC TT
ZUOUIN LD sl
P
/, -
I Sy e b
,—Bt\’: ya w/c.‘/./:&/% (A

Pgul W. Thompson

Ceminr Vice Drecident — Enerov Servicss
uvru\J; Vo a TeSIACt ol b AN o b3 s

WESTERN EENTUCEY ENERGY CORP.

-~

By e e

Lau! W, Fnompsor. Fresiden:

LCCEPTED AND AGREED T

A et N et 3

g

BIG RIVERS EI;ET/'I}M” CORPORATION

51

e S— —
Wacnas! Dors Pregioent o ol
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Paul W. Thompson
Senior Vice President
Energy Services

Februarv 9. 2007

220 Wast Main Streat
P.0. Box 32030 (40232)

Big Rivers Electric Corporarion Louisvilie, Kentucky 40202
201 Third Avenue T (502) 6273867

T - " E 627-2955
Henderson. Lenwicky 42420 F (502) 627-2955

Paul.thompson@eon-ts.com

Atm: President and CEQO

Alcan Primary Products Corporation

Q. Box 44
Henderson, Kentucky 424 10
Atm: Plant Manager, Sebree Smelter

Cenmury Aluminum of Kentucky General Parmership
Hawesville Plant

P.0. Box 500

1627 State Route 271 North

Hawesville, Kentucky 42348

Atm: Plant Manager

Subject: Funding of Transaction Costs 1o be Paid 1o The Bank of America, Ambac. and the
City of Henderson
Gentiemen:

eference is madse 1o thai certain letter dated August 9. 2006, executed by E.ON U.S.
LLC (“E.ON”). Big Rivers Elecmric Corporation (“Big Rivers”). Alcan Pmmary Products
Corporation (“Alcan”) and Century Aluminum of Kenwcly General Parmership (“Century™)(the
“Aungust ¢ Letter”). Pursuant to the August 9 Letter those parties acknowledged certain nor-
binding discussions and general understandings among themw with respect 1o the funding of Ie
that may be required 10 obtain the consents of Phiiip Morris Capital Corporation (“PMCC”). Tnm
Banl: of Americe (“B of 47} and Ambac Assurance Corporation and/or certain of s affiliares
(coliectively., “Ambac™) 1o the proposed release and terminauon of E.ON's (and its subsidiaries’)
ex1Sung ransactions Wlth Big Kivers (the “Unwind Transactions™). 1o the new power purchase
and sale agresments among Big Rivers, Lenergv Corp.. Alcan and Cenwury (the “Smelter Fower
Transactions”;. and 10 certain rejated wansactions 1nvolvms changss w0 Big Rivers capital
structure and associated debt insouments and security instruments (including. without limitation.
e 2000 aefsased lease r*ansacxionm (such related wansactions being coliectively referred w as
the “Related Transacuons”

I light of the circumstances unde- which the consents descriped above (as well as otner
consents requirec for the compleuon of the anmc Transactions and the Smeltsr Power
Transactions; mayv pe reauired. Z.ON. Big Rivers. N,,lvar an¢ Cenmry desire 10 supersede the
funding arrangements contemvplatec it the At.gus*' 9 Letter with & separate letter agreemen: (the
“Consent Fes Agreement ) aealing witl: Fees (as defined 1n the Consem Fes Agresment: anc 1
enter U tnic lemer agrssmen 16 evidencs thel” agreements with Tespect IC W< fundmf_; ol

L .- PP . - T . Y - - N LT TN D
Irensacuny L0t el peremafisr getined. T Tnersfors the paruss perers agres af foliove
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EXHIBIT CWB-

Page 5 of 29
runding of Transaction Costs

February 9. 2007
Page two

~

Subject to the condition precedent for Alcan and Cenmry icollecuveiy. the
“Smelters™) described in this paragraph | and subject further to the provisions of paragraph 6
below. each of (a) E.ON U.S.. (b) Big Rivers and (¢} the Smelters shall. immediatelr upon the

equest of the paving Or reImbursing party. conribute equal amounts toward the Tansaction costs
and other lile coste and expenses actually paid or reimpursed by Big Rivers, E.ON U.S. or i
affiliate(s) 10 B of A. Ambac andsor the Citv of Henderson. Kentucky (the “Ciry of Henderson™).
related 10 the review, evaluation, documentation and negotiation of. and consents and agreements
16, anv of the Reguired Transactions {as hereinafter defined in paragraph 5 below)) (coliectvely.
the “Transaction Cosis™! Notwithstanding the Toregoing. the Smelters shall not be required 10
contribute and shall not be liable under this letter agreement or otherwise Tor any Transaction
Costs unless and until closings occur of the Unwind Transactions and the Smeiter Power
Transactions. the conditions to such closings being governed by other agreements and not by this
leter agreement. In the event such closings do not occur. E.ON U.S. and Big Rivers shall each
conribute equal amounts, and the Smelters shall have no obligation to fund anv such Transaction
Costs.

1

2 E.ON U.S. agrees to fund all of the Transacuon Costs of PMCC. whether or not a
closing oceurs. Suca I MQ Transaction Costs shall not be mcluded in the calculation of the
limitation on E.ON U.S."s responsibility for Transaction Costs and Fess in paragraph ¢ below. In
the event PMCC. on the one hand. and Bof4 and/or Ambac. on the other hand. are provided
services by the same professional firm and the portion allocable 10 PMCC of the Transaction
Costs resulung from such services paid to or billed by that firm cannot pe readily determined
from that portion allocable 10 BofA andior Amba” then. for purposes of determining which
portion of such Transaction Costs shall be deemed PMCC Transaction Costs under this lemer
agreement and which portion shall be deemea Bom and/or Ambac Transacuion Costs under this
letter agreement. the parties hereto shall negouate 1n good faith In an attempt 10 agree 10
easonable allocation of such Transaction Costs among PMCC. on the one hanc, and BofA
and/or Ambac. on the other hand in the event, the pares are unable 1o agree on & reasonable
aliocatior: withir 10 davs. then such Transaction Costs are deemed 1o allocated equaliv among
those receiving the services. For exampie. if PMCC and BofA both received services rom tne
same firm and 11 could not be determined how much of the Transactuon Costs Wilh respect i
such services are allocable 10 each of the two partiez, and the parties hersto could not agree 1w &
reasonable aliocation within 10 aavs. then the ahovauon would be deemed 1o be 1/2 of such
Transacuion Costs 10 PMCC and 1.2 1w Bofs. If PMCC. Bof4 and Ambac ali recerved such
services In the foregoing example. then the aliocation would be dgemed 10 pe 17 o PMCC. 172
10 BofA and 173 10 Ambac.

: The term “Requirec T Iranse cuons’ for purposes of this letter agreemern: shall mear
tne following (a) the consent of | ]\/I C. b of 4. Ambpac and the Citv of henaerson 10 the Unwind
Transactions. (%) the agreement \/IC Z. B of 4 and Ambac 10 the reorasring o7 DLOTINES 10

piace ali aep: securec Dy the Tmire Kestated ]vlonzgage and Securllv. Agreemen: aarec¢ as ol
Augus: .. 2001. maae bv and among Big Rivers Unned States of Americe and ninz other parues
on & parihy. (v the rejeases of E.ON U.S anc 11 subsidiaries by PMCC. B of 4. Ambac and tns
Cin of Henaersor Trom: the 1900 transacuon: and Felated Transacuons with Big Kovers anc

those parlies. as amendec. and () at applizabie tnelr agreemen’ 1 the associated amenaments v
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Funding of Transacuon Losis
February 9. 2007
Page three

The Related Transactions required 1o exwact the 2.0W U.S subsidiaries tan¢ the 199%
mansactions. as amended) from the agreemenis and msouments evidencing the Relared
ransactions. as amended

4 The Transacxiozz Costs contemplaied in this letrer woull not mclugs (17 am
amounis paié 10 PMCC. B of 4, Ambac or the Citv of Henderson in exchange for thelr respecuve
consents To the Unwind Transactons. the Smelier Power Transactions or the Required
Transacﬁon (i} any fee payments or cost reimbursements Tequired 10 be mads 10 any provider

2 letrer of credit (or similar credi: xavm*}u in favor of PMCC or fte affiliate as 2 condition 1o i
consent or approva} of. or irs participation in. any Required Transaction. (iil) any amounts paic
or reimpursed 1o the City of Fenderson as e settiement of a dispute or claim, or (1v} any amounts
paid or reimbursed to the Cirv of Henderson for an engineering smdy (the “Bnginsering Studs 7
10 be conducted by Burns and McDonald (or 2 substinuie engineering firm) regarding the physical
condition of the Henderson Station Two Generanng Station. E.ON U.L. agrees w be solely
responsible for paving or reimbursing the City of Henderson for the cost of the¢ Engineering
Study.

5. Fach of E.ON U.S. and Big Rivers snall mmah*\ fund 2 50% share of the
Transaction Costs pavable 1o each of the parties descrived in paragrapl 1 apbove as anc" when
those cosis must pe paid o reimpursed by & Paving o1 mmursmv party, provided, thar the
paying 07 Teimbursing party mav elect 1o bay or Teimburss greater thar 115 respecuve snare of
those costs directlv 1o those parties describe¢ mn paragraph | above, anc then 10 Obiain
reimbursement from the other party. without mark-up (in which case the pavment of those snares
would be made promptiv afier the written request for the samei In the eveni e ciosimgs
contemplared herein do occur, the Smelters shall contribute to or retmburse Big Rivers and E.ON
U.S.. at the tme of such closings, their coliective ome-thirc share of the total of all such
Transactions Costs paid or rexmbursed by Big Rivers. L. ON U.C. and/or 1ts affiliate(s;. and such
contriburions or reimbursements by the Smelters shall be paid 10 Big Kivers and E.ON UL 1r
tne proportion that would result in each of Big Rivers. £.ON U.S. and the Smelters naving paic"i
or reimbursed, on & net basis. equal amounts in the ageregate, The one-ihird POTUON [0 be funded
jointly by the Smelters, n the evemt the closings occur. would be aliocared perweer them on 2
basis satisfactory 1o them and refiected in & separale agresment pelween tem:

. Ir 15 understood anc agr eec tha. nomdrhszandi

ng anvining herem o7 in the
Consent Fee Agreement 1o the conmary. for each of = ’)]\ \‘ . Big Kivers and the Smelterc. the
aggregate amount of the Transaction Costs hersunder and e Fees under tne Consent ree

Agreemen: for which each is responsible shall now exceed $20.000.000. Notwithstanamg the
foregomg. T Lw PMCT Transacuon Cosis paid by E 01\ ‘" herein shall no: pe inciuder 1n ns
caiculation of the imitation or Transaction Costs anc fess for which 2.0 T.E. iz responsibis
under this paragrabl: ©

T Tach of Z.ON T.E. Big I‘var: Aldcan and Cenmury further acimowieqgss thar tnis
ieTier aoTeement and iTs CONISNTS ars Subiec: 1o 1ne Non-DISClosurs Agresments amont e partes
dated November 30, 2002, a5 amended on Def ember ., 2007 and 1¢ anv other COnNGentianTy o

AL b

nop—mssiosui agresments nov i effecs pervesr ant comblnation ¢C 5if Tovers e Smeliers

[ § e [
and =07 U0 (orant ¢ I supsidianies
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Funding of Transacuon Costs

February 9. 2007

Page four

If vou are in agreement with the foregoing, pléase execute multiple copies of this letier in
er es. Thank vou for vour

the space provided below and remrn them 1o each of the other parties

COODETALion.
Sincerely yours.
3 “ TS

£ R
i P el /’ T e
/ s

&

Pau! W. Thompsou
enior Vice President — Energy Services

ACKNOWLEDGED anNp AGREED:
KIC CORPORATION

\\,
BIG RIVERS ELE

By __. C L
Iviichael Core. President and CEO

ALCAN PRIMARY PRODUCTS CORPORATION

i
By~ Uf/ 248
thbn d’ Anjou. President

CENTURY ALUMINUM OF KENTUCKY GENERAL PARTNERSHIP

Bv: METALSCQO. LLC, General Parme:

£

By:

.

. Jacl; Gares, Presidemt

1
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Faul W. Thompsor
Senior Vice President
Energy Servicas

220 West Mair Street
P.(. Boi 32080 (40232}
vouisvilie, Kentuciey 40202

Fepruary @, 2007

T {502) 62773867
E (502) 627-2955

Big Rivers Siecmic COI‘:DOI‘&UOI”: Faulinompson@eon-uz . cor.

201 Third Avenue

Henderson. Lentucky 42420

Arm: President and CEC

Alean Primary Products Corporanorn

D.O. Box 44

Henderson. Kentucky 4241¢

Atm: Plant Manager, Seoree Smelte:

Cenmury Aluminum of Kentucicy General Parmershir

Hawesvilie Plant

b O Box 500

627 Stare Route 271 North

nawesvﬂié. Kentcirv £234¢

Atm: Plant Manage:

Subiecu Funding of Consent Fees 1o be Paid 1o Philin Morris Capital Corporaten. The

Banic of Americe. Ambac. and the Citv of Henaersor:

Gentlemen

Refersnce iz made 1o tha: cerain letier dated August ¢ 200¢. executed by Z.0ON T.8

[ Qg

TLC (B ONTy Rio Rivers Ziecmic Corporanon (“Bir Rivers”). Alcan Pmmary Froguci
Corporation {“Alcar”) and Cenrury Am:mnum of Iientuckv General Darm'=rsmr) (“Cenmury”)f ms
‘August ¢ Lewer” ursuan; 10 the Aungust ¢ Leuer those pamv acknowleqged certaln nov-
binding discussions and general understandings among them witl: Tespect 10 the fUnding of fees

Inar mav pe required 1o obt le the consents of Philir Morris Capital vomoramor. FPMICTT The
Bani: of Americe (“B of £7 an¢ Ambpac Assurance Corporation and/or cerialn of It mmates
(collectively. “Ambac”} 1o the proposed release and IeIMINANon of E.O‘*\"‘ s tand 118 subsidianes’ |
existing ansactions with Big Rivers (the “Unwind Transacuons”, 10 ¢ new DOWET purchas
and sale agreements among Bic Kiverz. Iienergv Corr.. Adcan anc Cenmry (ne “Smelter Power

Transactions™ ;. and 1¢ cerfair related ansacrions 'mvo]vinc" changes 1 Big kivers capia

STICTUrS and assoclaled aspi IMSTTUments anc ss:uriﬁ INSTUmMEnis (Inciuding. WIthou: Lmtator..
the 2000 defeased leass ransacrions; (such related Tansaclons being ,olzv cTivelt relerTen Toas

e “Eelared Transacuon:
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Funding of Consent Fees
rebruary 9. 2007
Page two

In hght of the circumstances under which the consents descrived above (as well as other
consents required for the completion of the Unwind Transactions and the Smelier Power
ransactions) may be required, =.0N, Big Rivers. Alcan and Cenwry desire ¢ supersede tne
funding arrangements contempiated in the August 9 Letter with this letter agreement dealing with
the Fees. as defined below, and 10 enter into z separate lemer agreement 10 evidence their
agreements with respect 1o the funding of certain Transaction Costs (as defined therein).
Therefore, the parties hereto agree as follows:

L. Each of (aj E.ON U.S.. (b} Big Rivers and (c; the Smeliers. as defined below,
miends to contribute equal amounts, up 10 an aggregate sum of $60.000.000.00 among therm:,
toward the fees (coliectively, the “Fees”), if any, tnat are paid or become payable o PMCC,
B of 4. Ambac. and the Citv of Henderson. Kentucky (the “Citv of Henderson”). collectuvely. in
exchange for (w) thelr consents 10 the Unwind Transactions, (x) as applicable. their agreement 10
the reordering of priorities to place all debt secured by the Third Restated Mortgage and Security
Agreement dated as of August 1. 2001, made by an¢ among Big Rivers, United States of
America and nine other parties on & parity, (v} their releases of E.ON U.S. and 1ts subsidiaries
from the 1998 wansactions and Related Transactions with Big Kivers and those parmes. as
amended, and (z) as applicable. their agreement 10 the associated amenaments 1o the Kelated
Transactions required tw exwact tne E.ON U.S. subsidiaries tand the 1998 wansacuons, as
amended) from the agreements and instruments evidencing the Kelated Transacrions, as amended
(the xmnsacnonc contemplated in subclansss (w) through (z) above. collectively, the “Required

Transactions™. Fees shall not inciude (1} anv amounts paid e the Citv of Henderson a: g
ettiement of a dispure or claim. or (ii} anv Transacuon Cosis.

The maximum $20.000.000.00 increment to be funded jointiy by Alcan and Century (the
“Smelters™) would ve aliocated between them on 2 basis sausiactory 1o them and refiected m 2
separate agreement petween them. Each parmy's commiment would be to fund us respective
share of the Fees pavable 10 each of the parties d scribed in this paragrapn 1 at the tme of the
closings of the Unwind Transactions. the Smelter Power Transacuons and the other wansactions
described 1n this paragraph 1. the conditions t¢ such closings being governed by other

oreements and not by this letrer agreement.  No party would be obligated 1o first fund any
poruon of its commirment uniess and until the other parnes fund a like snare ar the same ume.

z Fiach party's respective commitmment (with the Smeliers being considered e singie
parTy) 1o fund Fees pavabie 1o the parties aescribed in paragraph | above. coliecuvely, would no:
exceed $520.000.000.00 m the aggregatre. The specific mmcremenis o tne parmes’ coliective
funding commimment 1¢ be paid 10 each of those parties (af the relevant nime(s) comempiated in
paragraph ! above) would be In such amoumnts as mav pe determuined by Big :RJV\.,“ anc =.0N
U.S. on the basis of thewr direct negouations with those other parmies. subject ¢ e preceding
sentence. =.ONW U.S. and Big Rivers would kezep the Smelters reasonabiy apprisec of the stamus
and results of their negouations with those other parties and proviae appropriate aod 1°mation
derailing the Fees as differenuiatec from payments 1¢ the Cirv of Henderson as seniement of ¢
dispure oF clalmi.
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Funding of Consent Fees
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3. Each of E.ON U.S., Big Rivers. Alcan and Cenwry further acknowledges that this
ietter agreement and its contents are subject to the Non-Disclosure Agreements among the parties
dated November 3. 2005. as amended on December 2, 2002, and 1o any other confidentiality o7
non-disclosure agresments now in effect between any combpination of Big Rivers. the Smelers
and =.ON U.S. (or anv of its subsidiaries).

4. The August ¢ Letter i¢ hereby terminate¢ and rendered of no further force or
effect whatsoever. effectuve immediatelv.

If vou are in agreement with the foregoing, please execuie mumm'a copies of this lener i,
the space provided below and remurn them o each of tm other parties. Thank vou for vour

COODEratior.

Sincerely vours,

y:
Paul W. Thompson
Senior Vice Presiaent — Energy Services

ACENOWLEDGED aND AGREED:

B1G RTVERS B ,ECTRKM JORPORATION
i/ \Y '
// / I

Iy e
By, U
Michael Core. President and CEO

{

ALCAN PRIMARY PRODUCTS CORPORATION

i
1 o
By _UIY ‘

Yvon ¢ ’Anj ou. President

CENTURY ALUMINUM OF RENTUCIY GENERAL PARTNERSHIP

By METAZSCC. L. General Parmer
A /
ren A : /7;' / i
By _ ekt [ fiver! [
.. dack Gatec, Presigent ¢




ers

Electric Corporation

March ¢, 2004

Paul W. Thompson
Senior-Vice President
Energy Services
LG&E Energy LIL.C
220 West Main Swreet
P.0. Box 32030
Henderson, XY 40232

Re: Cost Sharing of Big Rivers’ Transaction Costs
year Paul:

Big Rivers is appreciative of LG&E Energy, LLC's (“LG&E Energy”) wiliingness to
conmibute to the due diligence and wansaction costs of Big Rivers relating to the proposed
unwind of the existing Big Rivers/LG&E transaction (the “Unwind Transacion™). Set forth
below is our understanding of our agreement.

1. LG&E Energy will reimburse Big Rivers an addifional $75,000 by March 25,
2004, for costs incurred through januvary 31, 2004 m connection with the Unwind Transaction.

2. LG&E Energy will reimourse Big Rivers for 75% of Big Rivers actal cosis
incurred  for outside counsel, consultants and advisors in connection with the Unwind
Transaction (“costs”) from February 1, 2004 through the completion of the negotiation of =
gefinitive term sheet with respect to the Unwind Transaction.

3. Upon ciosing of an Unwind Transaction, LG&E Energy will reimburse Big
Rivers the balance of the costs described in paragraph 1 above not previousiy reimbursed and tne
palance (25%) of the costs described in paragraph 2 above not previously reimbursed.

4, If either LG&E Energy or Big Rivers decides not to continee with the Unwind
Transaction substaniially in the form currently contemplaied, then LG&E Energy’s obligation to
pay costs shall terminate on the date that such decision is communicated in writing to the other
party. In such event, LG&E Energy shall have no further obligation to Big Rivers for such costs
from and after the termination date, except for those costs described m paragraph 2 above
incurred prior to the termination date and unpaid as of the termination date, and except as
provided in paragraph 6 below. ’

5. Big Rivers will mvoice LG&E Energy on 2 monthly basis with LG&E Energyv's
payments awe by the 25th of the following month. L.G&E Energy, at iis expense, may have the

DOCSNY1:1023423.5

Page 1l of 29

N
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201 Third Street

P.0. Box 24

Benderson, XY 424190024
2708272561

www.bigrivers.com
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validity of Big Rivers’ invoices confirmed by a.mumually acceptable third party. This third party
will have access 1o all backup documentation with respect to such invoice costs but will be under
an obligation not to disclose to LG&E Energy anything other than the amount of such costs, the
date on which such costs were incurred by Big Rivers, whether such mvoiced costs equal the
percentage of Big River's overall costs coniemplated in paragrapn 2 above, and whether they
were incumed in connection with the Unwind Transaction.

6. If at any fime during the 2-vear period commencing with the date thet either
LG&E Energy or Big Rivers gives the notice referred 1o in paragraph 4 above, LG&E Energy
shall reach an agreement with any third party to transfer to such third party any substantial pari
of its nights and obhgations with respect to the Big Rivers/LG&E transaction, LG&E Energy
will, upon request, retmburse to Big Rivers 100% of the costs of Bip Rivers related 1o the
Unwind Transaction not previously reirnbursed. The provisions of this paragraph 6 shall not
app v to (i) any sale of LG&E Energy or all or substantialty ali of the assers of LG&E E Erergy, or

(ii) any wansfer to any entity of which LG&E Energy, directiy or indirectly, holds 80% of the
equity interest.

7. Without otherwise expanding or limiting the effects of the other provisions of this
agreement and effective until mutuslly agreed otherwise in 2 writing execuied by each of the
pariies, (a) neitber partv shall pe under anv obiigation at_any WmE t0_conunue Witn nurner
negonatlons with respect to the anmd Transacucm or m enter mto the Unwind Transaction,
WhEtner DeloTe Or afier itive term sheet, and (b) either

party may terminate negotiations pursuant to-this agreement at any time upon nouce io the other
party without liability to the other party (except to the limited extent delinested in this
agreement).

If you are in agresment with the foregoing, please so signify by signing and returning the
enciosed copy of this letter whereupon the same shall become 2 binding agreement berween us

¢
1

Very mruly yours,

)-*uf// {/A«A“/ - /

David Snamnowaro
Vice President Contract Administraiion
And Kegulatory Affairs

Lo
Accepted and Agreed to this / day of March, 2004

#Faul ¥ Thompson
Senior Vice President

DOCSNY1:1023423.2
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XNHIBIT B

ADDITIONAL DUE DILIGENCE MATERIALS

Materiais

‘ ENVIRONMENTAL

[Copies of or access to ali consents, filings and correspondence refated 10 the BRED Fadiliies (ine 1erm,
'BRZC Faoiliiss” as used in this Sxhibit B shal inciude Station Z. as a2ppropniate) with of 1 feosral siate
ko* local reguiatory agencies (i) from July 18886-present regarding notices of violations, permits, permit
lapphuanons or material modifications 1o Dnrmxts and (i) from Juiv 1998 — present regarding air and water,

=

&. __monitoring data reguiariv submitied bv WKE te such agencies. |
i
b. _ ICopy of the foliowing environmental permits currently existing for the BREC Facilities: |
I1. KPDES Permits
. Landfill Permits
3. Air Permits i
k. UST Permits |
5. Radiation Licences |
F. Hazardous Waste identification and Certification :
|
2. 5 PLANTS, OPERATIONS. MAINTENANCE AND REPAIRS ;
‘Copies of or access w the foliowing operating cata (including, control room, shift supervisor or other;
pperator logs) since Juiy 1898 for ezch BREC Facility by unit. operating temperaturs, pressure, Sapacity,|
2. iand vibration. i
| |
| |
[Copies of or access to plant operaiions and mainisnance records refating to svsiem and component
b, lde ecommissioning from July 1998 1o presen..
1
luop! s of or access 1o plant operations and maimenance records that descripe for sach BREC Facility all
major repairs and capiial improvements ($100,000 or mors) made during the period July 1898 through the, (
c. present. |
| |
{
L,om s of vendor inspection or repair reports performed from July 1898 through the preseni aa-«-%%——e:L
lsd:x&du‘o L2 £ el s he e e re R e R B B B R 5 /:vlllv e e e S el St e e R ama 40!
¢ | £C ‘

43

luomes of repors or analvses DF"Dar’;‘G since Juiv 1996 for each BREZC racility relating 1o neat rae 1ests,
lconducted by or on behglf of the LG&E Partiez. |

ICODie: of reports of analvses prepared since Juiv 1886 for sach BR=C racility reiaing w capacity tests,
conauctied by or on behali of the LG&= Pariies %

(&)

i
iCopies 0f or acCess W0 mainienance procedures manuals or standarc operating procequres ceveionad D\/
MWLES for sticn operations and maintenence for sach BREZT Saciiv: b unit o- pian’, 23 anpiizedis.

'

[
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1
1 ;
IA dist for each BREC Fecility of rental equipmeni leases and contracts for outside services or labor
h. l(including scope of work) used to maintain and operaie the facilitiss for the vears 2004 and 2005. 1
f |
Copies of ultimate fuel and mineral ash sampling anaivsis and reports for fuel, inciuding petroleum coke,{
deliverec at each BREC Facllity for the period July 1898 through the present under conracts that extend|
i bavond July 1, 2008 and are anticipated to be assumed bv BREC. |
|
Copies for each BREC Facility of OSHA logs and reports for the period commencing July 1898 through
i. _ lthe present, by month and bv vear. |
Copies of reporis or analyses for each BREC Facility that descripe the criteria used by WKE 1o determine
k. Mminimum net capacity” for such unit or station, as the case may be.
Copies of reporis or analyses conducied by the LG&E Parties relaling to life-assessment of any Big
l. Rivers Faclililies.
Copies of insurers’ inspection or Loss Pravention reports for each BREC Facility from July 1898 to
m. jpresent.
Copies of reporis or analyses relating to the physical condition of the railroac tracks and associated
n. lracilities located at the Wiison Station.
|
Copies of or access io piant maintenance records that describe all maintenance and capiial expenditures
o. ffor the period Julv 1998 through the present to mainiain the railroad and railroad facilifies at Wilson.
p. |Copies of reports or anaivses reiating to the phvsical capability of receiving coal by rail at Wilson.
< FUEL AND REAGENT
Copies of reports, analyses, or studies performed by the LG&E Parties regarding the burning of petroleum’
2. coke in BREC Facililies. |
i
1 !
Copies of reporis and analyses reiating 1o fue!l and reagent inventory quality at each BRzC Facility as of
k. December 31, 2004 for:

|

—

Coal

Fetroleum Coke

€

DBA (Reagent)

S

Sodium Sulfite (Reagent)

Lime (Reagent)

Limesione (Reagent)

Fixation Lime

-1 o

Propans

[

ool vaiue of inveniory at eacn BREC Facility az of December 31, 2004 tor,

Coal ‘

—t

]

Earroleum Coke i

2 DBA (Reapenh
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ltem No. Miaterials

Sodium Sulfite (Reagent)

Lime (Reagent)

Limestone (Reagent)

Fixation Lime

Propanse

w0 oo |~ o | >

Fuel Oif

d. Pians for fuel and reagent purchasss and deiiveries for 2006 anc 2007 for each BREC Facility for:
i. Coal
2. Petroleum Coke
3. DBA (Reagent)
4. Sodium Sulfite
5. Lime (Reagent)
&. Limesione {(Reagent)
7. Fixation Lime
8. Propane
9. rFuel Ol
4, LABOR AND EMPLOYMENT
2. Cobies of staffing pians and studies for each BREC Facilitv.
b.  IConies of all job descriptions and organizational charts for each BREC Facility, |
¢.  IDescriptions of workers' compensation insurance programs.
8. INVENTORIES AND PERSONAL PROPERTY
Copies of or access to any lists available (by BREC Facility, where available) as of 12/31/04 of Personal
Property (as defined in the Participation Agreement), other than Spare Parts and Materiais, Supplies
inventory and coal inventories, including, where avaiiable, the original cost, date purchased and placed 'mi
. service, and current book value thereof. |
Copies of or access to any lists available (by BREC Facllity, where available) as of 12/31/04 of Spare
Parts and Materials and Supplies inventory (as defined in the Participation Agreement), including
b. auantities, purchase dates. and current book value thereof,

Q)

ENGINEERING

o0

lan eiectronic listing of all piant svstem drawings.

P
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November 1. 2004

Big Ruvers Electric Corp.

201 Third Street

P.O. Boy 24

Henderson. Kentucky 42419-0024
Attn: Michael Core, President and CEQ

Subject. Cost Sharing of Big Rivers™ Transaction Costs: Other Commitments
Gentlemen:
A Cost Reimbursement Commiunents.

Reference is made 1o the letter agreement dated March 9, 2004 between Big Rivers
Elecurric Corporation (“Big Rivers”) and LG&E Energy LLC (“LG&E Energy™). pursuant 10
which LG&E Energy agreed to reimburse Big Rivers for certain costs and expenses that mav be
incurred by it in connection with the “Unwind Transaction” under discussion as described
herein (the “Existing Cost Share Agreement™). A copy of the Existing Cost Share Aareemem s
attached hereto as Exhibit A. Capitalized terms used but not defined in this letier agreement
shall have their same respective meanings as in the New Participation Agreemem, dated as of
April 6, 1998, as amended. among Big Rivers and certain affiliates of LG&E Energy (the “New
Participation. Agreement”), or if not so defined therein, then in the Exisung Cost Share
Agreement.

Big Rivers and WKE Corp., a Kentucky comporation and an indirect wholiv-owned
subsidiary of LG&E Energy (“WKE™), agree that the terms and conditions set forth in the
Exisung Cost Share Agreement shall continue to govern the rights of Big Rivers and the
obligations of LG&E Energy with respect to the circumstances upon which. and the times at
which, LG&E Energy shall be required to reimburse Big Rivers for any “costs™ (as defined in the
Exisung Cost Share Agreement) that have been incurred by Big Rivers at any time prior i the
date of this letter agreement (the “Execution Date”). and nothing comtained in this letrer
agreement shall be deemed to amend or modifv those terms or conditions as theyv mav relaie 1o
those costs. However, notwithstanding anything contained in the Existing Cost Share Agresment
1o the contrary, the provisions of this letter agreement alone will govern the rights of Big River:
and the obligations of WKE with respect 1o the circumstances upon which. and the times at
which, WILE shall be required to reimburse Big Rivers for anv such “costs” (or any other costs

r expenses of the types contemplated below) that have been incurred or may be incurred by Big
Rivers al any ume on or after the Execution Date, it being understood and agreed that LG&E
Energy shall not have any obligation to reimburse Big Rivers under the Existing Cost Share
Agreement for any “costs” or other costs or expenses that 'nava been incurred or mav be incurred
by Big Rivers ar anv ume on or afier the Executior. Date  LG&E Energv shall be 2 thire party
beneficiary of Big Rivers’ covenants and agreements set mﬂn n the preceding sentence. and the
same shall be deemed 10 amend the Exisung Cost Share Agresment accordingly. The parties
agree that an Unwiné Transactior shall not be deemed 1c mnclude anv expirauon o7 eari-

w i
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Big Ryvers Elecric Comp
Michael Core. President
And CEO

November 1. 2004

Page 2

termination of the Operative Documents (or anv of them) in accordance with therr respective
terms.

On the basis of the foregoing. Big Rivers and WILE each agree as foliows
L. WIEE will, and will cause LG&E Energy and irs affiliates to, pav all of its own

costs and expenses associated with the proposed Unwind Transaction.

2 (al WIZE will. or will cause one or more of 15 affiliates to, remmburse Big
Rivers for sevenrv-five percent (75%) of all out of pocket costs and expenses (bm excluding
mmernal staffing costs and allocated overhead costs of Big P\varq and 1ts n1°mb°* distribution
cooperatives) that mayv be incurred bv Big Rivers on and after the Execution Date n connection
with the investigation, evaluation and negouation of, and the preparation of agreements,
obtaining of necessary consents and approvais and satisfaction of other conditions precedent for.
the proposed Unwind Transaction, whether or not the proposed Unwind Transaction shall i
completed. inciuding without limitation. sevenrs-five percent (75%0) of.

(1) The fees and disbursements of counsel to Big Rivers and anv aavisors to

Big Rivers:
(ii) The fess and disbursements of counsel and any advisors 1o Big Rivers'
member distribution cooperatives (Iienergy Corp.. Jackson Purchase bnergy Corporanon and
Meade County Rura! :Eecm: Cooperarive Corporation) incurred by these cooperanves and the

oui-oi-pocket costs and expenses for travel, food and lodging of empiovees of those member
diswibution cooperatives. in connection with their consideration and approval of the proposed
Unwind Transaction or. in the case of Kenergy Corp.. in connection with its development.
negotiation and completion 07' one or more agreements with (A) Big Rivers. or (B) Alcan
Corporation. Southvire Comp T a,.,nm“ Aluminum Company, or thelr respecive affiliatels;
(collectively. the “Smﬂhp* Dam° ’). In oraer 1o facilitate the commeuon of the provosed Unwing

—
v vmhgr\r A 1t At ra Fhe evient ier Divore mac antiialit Smaes A rormmnirasc A 90 1imdes om
ForS ADCA LI AL WL WL Y WU WIS WALl Pl e AN Y i 0 LD D bl b s Ln.-hvu IRV RS S LS F YLD U TV ¥ 8 S AT S Y

obligation 1o reimburse and i processing for pavment those cooperatives 10T such fses and
disbursements;

(iiiy  The fees and dispbursements of counsel and any advisors to anv creditor of
Big Rivers the consent or approvai of wnich is °c1uir°c' 10 effect the Upwind Transacuorn.
inciuding each party to the Non-Disturbance Agreement other than Big Rivers and the affinates
of LG&E Energy. 1o the extent incurred by such parrj« (4 )1n conmection with 1ts consideration of
and consent (wnere required | 10 the proposed Unwinc Transacuor, or (B) 1o connecton with am
modificaions o7 amenamenis ¢ ant exisun. crednn faciiiue:z. economucalis aefeasel leass
Agresments Or INSTrUMEnts. Or OtheT agresments 0T ISTTUMents | DETWEEn 07 amMOng SUCL ParTy anc
Big Rivers tamong otner parties in order 1o faciiitate the proposec Unwind Transacuon
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(iv)  The fees of the Moodv's and S&P raung agencies as requested by Big
Rivers 1o issue a credit assessment or similar service for Big Rivers and a credit ratng on or with
respect {o Big Rivers or its ourstanding debt securites in connection with the proposed Unwind
Transaction:

(v} The fees and expenses of Woodwar¢-Clvde or other mumwaliv acceptable
environmental consultant in connection with its undertaking of an environmental audit of the
Generating Plants and the Real Property on behalf of Big Rivers and LG&E Energy (or 1ts

o

affiliate(s)) in connection with the proposed Unwind Transaction. and

(vi)  The fees and expenses of counsel to the underwriters in connection with
any issuance of public debt securities in connection with the Unwind Transacuon. or any fees
and expenses (including counsel fees and expenses) of credit enhancers or interim or long term
lenders (other than underwriters or purchasers of public debt securities) in connection with the
Unwind Transaction.

(b) The aggregate of all out-of-pocket costs and expenses thai may be
incurred by Big Rivers foliowing the Execution Date in connection with the proposed Unwind
Transaction as described above in Subsection A.2(a), regardless of whether Big Rivers 1s entitled
{0 be reimbursed for the same pursuant to Subsection A.2(a) (but excluding the internal staffing
costs and allocated overhead costs of Big Rivers and its member disiribution cooperauves
described in Subsection £.2(a) above), are hersinafier collectively referred to as the “Big Rivers
Transaction Costs.” Notwithstanding anvthing contained elsewhere in this letier agreement to
the conary. the aggregate amount of Big Rivers Transaction Costs for which Big Rivers shall at
anvy time be entitied 1o reimbursement from WIE pursuant to this Subsecuion 4.2 shall be
Sixteen Million Five Hundred Thousand Dollars ($16.500,000.00). The Big Rivers Transaction
Costs shall not include any costs or expenses incurred by any Smelter Party, the City of
Henderson, Kentucky or the City of Henderson Utility Commission that are chargeable to or

eimbursable by Big Rivers or Kenergy Corp. unless the agreement of Big Rivers or Kenergy
Corp. (as appiicable) to fund or reimburse that third parry for the same has beer approved In
writing by WEKE.

(c) Norwithstanding anvthing contained in this letter agreement 1o the

contrary. the Big Rivers Transaction Costs shall not incluas:

(1) any taxes Or assessments by any governmental or regulatory authoriy
arising out of the consummation of the proposed Unwind Transaction or any other rransaction
entered into in connection therswith or to facilitate the same:

(11) the costs or expenses associated with Big Rivers’ performance of anv debi.
obligarion or iiabilitv expresslv assumed by Big Rivers from LG&E Energy or e affilias i
connection with the Unwind Transaction. or anv debti. obligation or liability underaien by Big
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Big Rivers Electric Corp.
At Michael Corw President
And CEOQ

November 1. 2004
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e

Rivers pursuant to any definitive agreement entered into by 1t i order 1o consummarte the
Unwind Transaction or any other ransaction entered into in connection with or 1o facilitate the
Unwind Transaction (other than any expense funding or reimbursemeni COmMmMITMENts eXpressiy
made by Big Rivers 1o one or more third parties as contemplated above);

(iii)  any costs or expenses incurred by Big Rivers or any other person or entity
I connection with anv dispute or litigation proceeding petween LG&E Energy or its affihiate(s),
on the one hand. and Big Rivers or such other person or entity. on the other hand. or between Big
Rivers and such other person or entity, in either case arising oul of any letter of intent or
iefinitive documentation that may be entered into bv LG&E Energy and/or its affiliate(s), Big
Rivers and/or such other person or entity; or

(iv)  any fee or other remuneration (exclusive of reimbursable out of pocket
xpenses) pavable to any person or entity on the basis of or conditioned upon the success or
completion of the Unwind Transaction, or on the basis of the value of the Unwind Transaction or
2 component thereof. or on the basis of any other transaction entered into In connection
therewith. or anv fee or remuneration representing an underwriters fee or fhe like or a
bank/lender commitment fee or the like.

3. In the event LG&E Energy. its relevam affiilates and Big Rivers successfully
negotiate and enter into definitive documentation with respect to an Unwind Transaction, and
such Unwind Transaction is consummated in accordance with that documentation (but not
before;, WKE will reimburse Big Rivers for all Big Rivers Transaction Costs that have been
incurred or will be incurred by Big Rivers. but which have not previously been reimbursed bv
WEKE pursuant to Subsection A.2(a) above; provided, that the maximum aggregate amount of
Big Rivers Transaction Costs for which Big Rivers shall at any ume be entitled to reimbursement
from WKE pursuant to this letter agreement (inciuding without limitation. pursuant to
Subsecuon A.2 above or this Subsection A.3) shall be Twentv Two Miliion Dollars
($22,000.000.001.

4. In the event the aggregate Big Rivers Transacuon Costs for which Big Rivers is or

may become entitled to reimbursement from WEE pursuant 1o Subsections A.2 and £.% above i¢
ess than $20,000.000.00, and 1n the event the consummaron of the Unwind Transaction occurs.
V\?KE agrees to pay to Big Kivers at the closing of tn» Unwind Transaction an amoun: ir
by which $20.000.000.00

exceeds the actual amount of Big Rivers Transa\ tion Costs so rpmmursabxc providec. that the
maximum aggregate Bonus 0 which Big Rivers mav become entitied pursuant to this Section
. 4 shall be §5.000.00C. Anv such Bonus paid by WILE shall be weated as a pavment bv LG&E

Bnergy Markeung Inc. i exchange for wne terminauon o1 the Power Purchass Agreememt
pursuarm: to the Unwind Transactior If following that closing Big Rivers shall asser: & valid
claim against WEE for reimbursement of additional Big Rivers Transaction COSts that wers not
remmoursed by WIE at or prior 1o that closing. WITE will be entitied to offset the amoun: of anv

o e T
immediately available funde (the “Bonus™) egua; 0

eh
-
b
2
3
Q
3.
A
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Bonus made bv if to Big Rivers pursuan: to this Subsection 4 4 against such additonal
reimoursabie Bw Rivers Transaction Costs  Norwithstanding anvthinsz comamned 1In this
Subsection 4 or elsewhere i this letter agreement o the conwary, I the eVent ¢ Bonus become:
due oy WKL 1o Big Rivers hereunder, then to the extent anv Big Rivers Transacuon Costs thal
nave been paid or reimbursed bv WILE hereunder, or that have becoms or mav thereafier become
pavable or reimbursable by WKE hereunder. include any amounts or other consideration that Big
Rivers elected 1o pav or give 1o any creditor of Big Rivers, of LG&E Znergy. or of anv LG&E
Part; or 16 anv other party (other than reimbursements of fees. costs and other out of pocket

expenses of such creditors or third parties to the exient contempiated In Subsection A.2 above as
10 be reimbursed bv WILE), in each such cass in exchange for or ac an Inducemen: Ior tne
granting or issuance by that creditor or third party of anv consent, approval or release required
(or deemed bv Big Rivers 10 be required or desirable) in connection with the Unwind
Transaction or anv transaction in connection therewith (collecuvely, “Facilitation Pavments™).
then the amount of such Bonus not vet paid shall be reduced by the aggregate amount oi such
Facilitation Pavments that have aiready been paid or reimbursed by WIEE hereunae:. and WEE
shall be enutled 1o sei-off the amount of anv Bonus that has aireadv been paid bv it agamnst the

P e aYath) T‘ ol nn‘r ad heranmaer

amount of such acilitation I avIments not Vel pai id or retmbursed hereundcer
3 WILE shall be entitied. in its sole discretion. upon written notice deiivered o Big

ijers, o terminate Section 4 of this letter agresmen: and WIIE's reimbursement obligations
ereunder (without affpct'mc* the parties’ respective rights and obligations under Sections E.. C
and D, of this letter agreement) at anv time prior to the execunion and debivery by LG&E Energy
and Big Rivers of & Lgah}r—omcnng ietter of intemi requiring LGAE Energy w conunus 1o
negotiate or attempt to pursue an Unwind Transaction with Big Rivers. 1t being agreed thar in the
event LG&E Energy and Big Rivers shall enter into such z binding letter of intent at any ume
prior to W’Iw s tem’unauon of Secuion 4 of this ie ement pursuant 1o this Subsection A.:’»,
such 2 unilateral termination of Section A bv WI\_t ma}f not thereafter pe unaertaken excer
upon Two business days prior written notice deliversd to Big Rivers which notice may not be
oiven umtil the earlier 10 occur of (ai expiration of the term or duration of that binding leme” o
intent or the eariler termination of the same In accordance with 1t ISTms (other than any
expiratior: or terminatnion of the binding letter of imtent upon the execunon of dshniuve
documentanon for tne Unwind Transaction unless tha‘i defimiuve documentarion; shali expressi:
terminate or supersede this letter agreement): or (b) the expiration or terminauon of suck
defimitive aocumentauon for the Unwind Transaation {if anv snall pe emered mw' 11; accoraancs
with 118 terms prior 10 the consummauon of the Unwind Transaction: or (¢} March 1. 2006, m e
event as of that date or ai anv ume thereafter Wit pehieves that the Upwind LTanS'&C[iOD will no
be consummate¢ fo- any reason: It the even: WIIE shall termunare Secton £ of this leuer

greememnt during the term of ¢ pinding lewer of intent bw or or afier Marer I 2000 as
contemplatec i subclause (¢ o*’t’m pre ceawn_ sentence. Big Rivers snall be enttied w thereafie:

termumnare that Dll'lQlI’lQ letier of ntern.. as well as the balance of this letter agregmeri.. upor WIItter:
nouce dashivered 1 Wiiz. and such termunauon shall be H'l’lmeihati’rl;’ effective as againsi {hossz
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parties and anvy affiliates of LG&E Energy that mav be parties to or beneficiaries of thar letter of
intent or other commitment. WRE agrees 1o cause LG&E Energy and 1ts relevant affiliates to
honor and abide by anv such permitied terminaton of that binding letter of intent by Big Rivers.
in the event WKE shall terminate Secuon 4 of this letter agre ement priotr 1o the execution and
ieliverv of a legallv-binding letter of intent (as contemplated above) or following an event of the
type contemplated in subclause (a) or (b) above, either WKE or Big Rivers shall thereafier be
entitled, in its sole discretion. tc terminate the remainder of this letter agreement (subject to the
last senience of this Subsection A.5) upon written notice of such termination deiivered to the
other party. In the event of a termination of Section 4 of this letter agreement as contemplared
in this Subsection 4.5, WKE shall continue to be obligated for the reimbursemen: of
eimbursable (in accordance with this letter agreement) Big Rivers Transaction Costs that have
been incurred by Big Rivers as of the effectiveness of such termination. or for which Big Rivers
is then obligated to reimburse a third party described in Subsection A.2 due to that third party’s
incurrence of corresponding fees and disbursements on or prior to such termination, provided
that WILE shall have no further obligations under this Section 4 (whnether pavmen:, performance
or otherwise) except as provided in Subsection A.6 below.

6. In the event LG&E Energy. its relevant affiliates and Big Rivers successfully
negotiate and enter into definitive documentarion with respect 1o an Unwind Transacuon. and
such Unwind Transaction is consummated in accordance with that documentation iollowing a
termination of Section A of this letter agreement by WKE pursuant to Subsection 4.5 above,
WEKE agrees (a)to reimburse Big Rivers at the closing of that Unwind Transacuon for the
portion of the Big Rivers Transaction Costs contemplated in Subsection A.2 of this letter
agreement that was not previously reimbursed by WIZE, upon the terme and subject 1o the
conditions set forth in that Subsection A.2, (b)to reimburse Big Rivers at the closing of that
Unwind Transachon for the portion of tn° Big Rivers Transaction Costs contemplated in
Subsection A.3 of tms letter agreement, upon the terms and subject to the conditions set forth 111

that Suosecnon 4.3, and (¢) to pay to Big Rivers anv amounts contemplated in Subsection A 4
this letrer mpnt as being payable to Big Rivers upon an Unwind Transactuion. which
Suosecnons snah be deemed 10 be reinstated and once again in full force and effect as of that
closing. In addition to the foregoing. upon such a closing foliowing the terminaton of Secuon 4
of tnis letter agreement, WILE shall pav to Big Rivers in immediately available funds an amount
equal 1o five ‘urvent (5%} of the amoum (if any) reimbursed tc Big Rivers ar that closing
pursuant ic subclause (aj of tiis Subsection A.G {which payment shall be deemed 1w be &
pavment bv LG&E Energy Marketing inc. to Big Rivers in exchange for the terminanon of the
Power Purchase Agreement). The pavmen: contemplated in the preceding sentence shall noi be
subject 10 anv aggregate iimitation or WILE's obligauon 1o reimburse Biﬁ Rivers Transaction
Costs provided for elsewhere in this letter agreement. The provisions of this Subsection A
snall survive anv termination oI SECuon A 0i s letter agreement.
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7. Big Rivers will invoice WIZE on a monthly basis (on or after the first (1%) of the
month) with respect to any Big Rivers Transacuion Costs that have become f:lmoursable by
WEE hereunder during the previous month {which invoices will include copies of appropriate
back-up mformation and materials {exciuding any description of the work done by attorneys or
other information deemed by Big Rivers in good faith to be the subject of the attorney-client
privilege or to be information the disclosure of which would compromise Big Rivers’ negotiating

strategy with the LG&E Parties in connection with the Unwind Transaction). as well as a list of
all entities the fees or expenses of which are included as items of Big Rivers Transaction Costs in
such invoice). Reimbursement shall be due from WKE within 25 days after 1ts receipt of the
relevant invoice, subject to the provisions below. Big Rivers will not invoice WEE for costs in
advance of when the same have been incurred by Big Rivers. WKE may. at its expense (whether
before or after the relevant payment), have the validity of Big Rivers’ invoices confirmed by a
third party selected by WKE that is reasonably satisfactory to Big Rivers (provided the method
of such confirmation does not result in the waived or implied waiver of any atiorney-client
privilege). Big Rivers will reasonably cooperate with such third party and provide 1t with all
information and supporting documentation as shall be reasonably necessary in order to verify
that the items for which WKE has been invoiced are properly chargeable under this leter

greement. To facilitate such third partv confirmation. Big Rivers agrees 1o keep copies of all
billing records for items of Big Rivers Transaction Cost for which reimbursement is sought for a
period of one vear following the later of the expiration or termination of Section A of this letter
agreement or WKE's receipt of Big Rivers’ final invoice for reimbursement hereunder. Big
Rivers will afford the third party reasonable access to such biliing records throughow that one-

ear period. The provisions of the preceding two (2) sentences. together with WKE's rght 1o
challenge as inappropriate for reimbursement hereunder any invoices (or portons thereof)
reimbursed or paid hereunder, shall survive the expiration or termination of this ietter agreement
for that one-year period (and thereafier to the extent WKE has asserted a claim of wrongful
mvoicing and reimbursemernt or payment hereunder during that one-vear perioc. untl that claim
is finally resolved). WKE will have no obligation 10 honor or nay Big Rivers for anv Big Rivers
Transactuon Costs the invoicels: for which have not been submitted by Big Rivers to WEE
within six (6) months foliowing the earlier 1o occur of the consummaton of the Unwind
Transaction or the termination of Section A of this ietter agresment by WEZE pursuant to
Subsecuon £.5 above

£. Excep: as sei forthh in this letter agreement or in the Zxisung Cost Shars
Agresment, neitner WILE nor anv of 1te affiiiates shall have anv obligation to 1und or reiniourse
Big Rivers for any cosis or expenser thai 17 has incurred or mayv incur, of Ior anv cost: or
expenses Tor which Big Rivers has becoms liable or may become liable 10 any miré pary. in
either case relaung to the Unwind Transaction or to anv other wansaction 10 1erminate. unwing or
substanually restructure anv of the transactions contemplated in the New Participator
Agreement or implemented in connecuon therewith. or In anv of the other Operanve Documents
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referred to in the New Participation Agreement (other than such funding or reimbursement
obligations as shall be expressly provided for in the Operative Documents).

B Disclosure Commitments.

Set forth on Exhibit B attached hereto 1s an itemization of data that has been requested by
Big Rivers from the LG&E Parties which has not been delivered to Big Rivers as of the date of
execution and delivery of this letter agreement. WKE agrees 1o {and agrees to cause LG&E
bEnergy and its other relevant affiliates o) use i1s reagsonable best efforts to provide or cause its
elevant affiliate to provide to Big Rivers (or 1o provide Big Rivers access 1o) all data (if any)
lescribed on Exhipit B as soon as practicable following the execution of this letier agreement.
Notwithstanding the preceding sentence, WKE's or its affiliate’s delivery or disclosure
obligations hereunder shall be limited to data, information and documentation that may now or
hereafter exist and be in their possession or conwol (it being understood that they shall not be
obligated under this letter agreement to create or develop any such date, information or
documentarion), and shall exclude any data, information or documentation that is (i) subject 1o a
separate confidenuality covenant from LG&E Energy or its affiliate to or in favor of any person
or entity other than Big Rivers, or (ii) subject to the attorney-client privilege.

Nowwithstanding anything contained in this letter agreement to the contrary. neither
LG&E Energy nor any of 1ts affiliates shall have anv obligation hereunder to disciose or make
available to Big Rivers anv reports. studies, memorandz, anaivses or other worl; product that was
heretotore, or that may hereafier be, produced oy or for LG&E Energy or any of its affiliates (i)
in contemplator of an Unwind Transaction with Big Rivers or the analvsis, developmeni or
negotiation thereof, or (ii} for the purpose of facilitating LG&E Energy's or its affiliates’
consideration of that potential transaction or other alternatives for reswructuring or terminating (or
ending an LG&E Party’s involvement in) any existing agreement or relationship between LG&E
Energy or one or more of its affiliates, on the one hand, and Big Rivers, any Smelier, Kenergy
Corp., the Citv of Henderson and/or any other party 1o the Non-Disturbance Agresment. on the
other hand.

In addition 1o the foregoing (but subiect to the same limitations contemplated in the
preceding paragraph). WIE agrees to (and agrees to cause LG&E Energy and its other relevant
affiliates o) use 1ts commercially reasonable efforis 1o provide or cause its relevan affiliate 1o
provide to Big Rivers the items of informarion identified belov. as soon as pracricabie foliowing
the date on which such date. information or documentation is prepared by an LG&E Parrv or first
comes Into 1ts pOssession:

I Copies of or access t al! consents, filinge ancé correspondence relaied 1o the
Generaung Plants with o7 1o federal. state or local reguiatory agencies (i) regarding notices of
violauons. permits. permit applications or material modifications to permits: and (i) regarding
a1r and water monuoring data regularlv submitted bv WIZEC 1o such agencies.
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2. Copyv of the following environmental permits currentlv existung for the Generating
Plants: »

(a) KPDES Permirts

(b) Landfill Permits

{c) A1r Permits

(d) UST Permits

(e) Radiation Permits

3. Copies of or access 1o plant operations and maintenance records that describe for
each Generaung Plant all major repairs and capital improvements (§100.000 or more).

4. Copies of vendor inspection or repair reports performed with respect 10 the

=al
O
Q
=}
i
1§}
n
jo

5. 1 [ ulumate fuel sampling analysis and mineral ash reports for fuel,
including petroleum coke. delivered at each Generating Plant.

6. Book valus of inventory at each Generating Plant as of the end of sach month for
(a) Coal

(b) Peroleum Coke

c ™ 2 AN
{c) DBA (Reagent}
i Sodium Sulfire (B eaoent)
o) Sodmm sulnie (Keagent)

(e Lime (Reagent)

(f) Limestone (Reagent)
(g) Fixauon Lime

(n; Propans

(1) Fuel Oil
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. Access and Informaton Commitments.

Throughour the period following the execunion of this letter agreement through the
execution and delivery by the parties hereto (and the relevant affiliates of LG&E Energyj of
mutualiv-satisfactory definitive documentation with respect to an Unwind Transaction, and
thereafter through the earlier to occur of the termination of the definitive documentation In
accordance with its terms or the consummation of the Unwind Transaction, Big Rivers will
afford LG&E Energy and its affiliates (collectively, the “LG&E Parties™) the foliowing access 1o
informarion and constituent parties, and the following rights to amend and participats in
discussions and negotiations between Big Rivers, on the one hand, and constituent parties, on the
other hand, in each case to the extent such information, constituent parties, discussions or
negotiations relate to the proposed Unwind Transaction, to any definitive documentation relatng
to an Unwind Transaction, or to any consents, agreements, releases or other concessions from or
with constituent parties required for the consummation of an Unwind Transaction:

1 To the extent such correspondence, discussions or negotiations relate 1o any
potential commitment by Big Rivers (whether directly or indirectly through Kenergy Corp.) 1o
fund anv costs or expenses of Alcan Corporation, Cenwry Aluminum Company. Southwire
Companyv or any of their respective affiliates (collectively. the “Smelters”), or the Citv of
Henderson, Kentucky or the Citv of Henderson Utility Commission (collectively. the “City™).
Big Rivers will from ume to tme promptly provide the LG&E Parties with copies of any
correspondence to or from the Smelters and copies of any correspondence to or from the City
including without iimitation, all drafts of any proposed agreements memorializing such a
commitment, in either case that may be delivered by Big Rivers or 1ts advisors or may come Inio
its or their possession and the right to participate in any such discussions or negotuiations berween
Big Rivers or any of its advisors with the Smelters, the City or their respective advisors. Big
Rivers agrees that it will not enter into such a commitment with any Smelter or the City' without
first obtaining the prior written approval of the same from LG&E Energy;,

Z. Big Rivers wili from tme-to-time promptly provide the LG&E Paruss witll
copies of any comprehensive proposals and counter-proposals 1o or from Kenergy Corp. or any
Smelter, and of any drafi agreements proposed between Big Rivers and Kenergy Corp or anv
Smelter. in each case with respect 1o the potential provision by Big Rivers to Kenergyv Corp. or
that Smelter. following the consummation of an Unwind Transaction. of capacity or energy 0
meet the load of that Smelter currently being met by LG&E Energy Markeung Inc “LEM™)

pursuant 1o its Agreements for Electric Service with Kenergy Corp. dated juiv 12 199 Big

Rivers will also keep the LG&E Parties reasonably apprised of the status of Big Rivers’
discussions or negotiauons with ILenergv Corp. and/or anv Smelter regarding the provision o7
capacity or energv i meet that Smelter's joad described above through periodic telephonic
communication. Nothing contained in this letter of inten: shall pe deemed W walve anv
obligations of Big Rivers set forth in of tne Power Purchase Agreement betvreen Big Rivers and
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LEM dated July 13, 199€ as amended. including without Iimitation, Secton 4.4(b) or
Section 4 .4{¢) thereof,

To the extent that the same relates o the release of anv LG&E Party from its
obligations to the Ciry with respect 1o the operation or maintenance of Stationn Two, the purchase
of capacity or energy from Station Two, or anv related commitments or liabilities. Big Rivers
and LGE&E Bnergy will each from time to ume promptiv provide the other with copies of anv
correspondence or proposals to or from the City that may be delivered by Big Rivers or its
acvisors, or any LG&E Party or its advisors, or may come into its or their possession. and of anv
draft agreements or revisions of existing agreements proposed between Big Rivers and the City
or any draft agreements or revisions of existing agreements proposed between anv LG&E Party
and the City, and will further provide the LG&E Parties or Big Rivers, as the case mayv be, the
right to participate passively in any discussions or negouations between Big Rivers or anv of its
advisors and the City or its advisors or any LG&E Party or any of its advisors and the City or its
advisors, as the case may be. with respect to such matters;

4. The LG&E Parties will have the right 1o meet on a reasonably periodic basis with
one or more of those constituent parties (as designated by the LG&E Parties from time-1c-time)
n the presence of Big Rivers, but in no event more frequentiv than once every ninety (90) days
with respect to each constituent party, commencing on a date three (3) months following the
execution of a legally-binding letter of intent for the Unwind Transaction (except in the case of
an iniual meeting with the RUS, the right 1o meet with which would commence on a date three
months following the retention by the RUS of its legal counsel to represent it in connection with
the Unwind Transaction), in each case for the limited purposes of allowing the LG&E Parties the
opportunity to stay abreast of the progress (if any) being made by Big Rivers from ume to time
with those constituent parties in furtherance of the proposed Unwind Transaction. and posing
guestions to those constituent parties regarding such progress and any issues that mav be
impeding such progress. The foregoing shall not entitle an LG&E Party a night to participate in
anv negotiations between Big Rivers and any of those constituent parties, however. Big Rivers
will use 1ts reasonable best efforis to facilitate anv status update meeung between the LG&E
Parties and a particular constituent party that may be requested by an LGEE Party ir accordance
with the second preceding sentence. and will keep the LG&E Parties reasonably apprised of the
status of Big Rivers discussions or negotiations with those constituent parties through periodic

" . .
Toatamihinma AnarmmIrrI Aot ame
LULU}JnULL w J.LJ.JLLLLLL\JaLl\JlL:

Prior to tne filing of a2 formal application seeking Ilentucky Public Service
Comumission's approval of the Unwind Transaction. neither Big Rivers nor any LG&E Party wil
attempt to engage In anv discussions. negouations or correspondence with the Iienwcky Public
Service Commission or 1ts staff members regarding the proposed Unwind Transactor, unisss the
specific discussions or negotiations are peing participated in by the other party or 1ts advisors, or
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have been approved in writing bv an LG&E Partv or Big Rivers, as the case mav be. prior 10
their occurrence, and

, D fv the LG&E Parties m wrinng in the event Big
Rivers at any time receives any Wntw"' or oral notice or other communication from S&FP or
Moody’s indicaung that a credit assessment or credit raung 10 be issued by that raung agency in
connection with the proposed Unwiné Transaction (or as a condiuon precedent to the
consummation of that manaaf‘mon} will not be issued or supported by that rating agency or will be
withdrawn or downgraded by ihat rating agency and Big Rivers will promptly provide a copy of
any such written notice or otner writien communication to the LG&E Parties. Big Rivers will
keep the LG&E Parties reasonably apprised of the status of Big Rivers’ discussions or
negotiations with the above-described rating agencies through periodic telephonic
communication.

The LG&E Paries that are not signatories to this letter agreement shall be third party
beneficiaries of Big Rivers’ covenants and agreements set forth in this Section C for all purposes.

D. Miscellaneous.

This letter agreement shall be governed by and construed anc enforced in accordance
with the laws of the Commonwealth of Kentucky, shall be for the sole benefit of the parties
signatoryv heretc. and shall not vest in or grant to any other party any third-party beneficiary or
other similar rights. Except as modified as contemplated elsewhere in this letier agreement. the
Exisung Cost Shars Agreement shall coniinue in full force and effect in accordance with its
terms. Nothing contained in this letier agreement shall create any obligaton on the part of
LG&E Energy, anv of its affiliates or Big Rivers to continue any Giscussions or negotiations, or
to emter Into any binding agreement(s). with respect to an Unwind Transaction or any other
ransaction.

Tf the foregorlr

=iy
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execute a copv of this letter agreemen: in the space provided below and rewm it 1o the
undersigned. Thani: vou.

WKE CORP.

P
- s csmsmsemems

, i S e
By P e —

jshp i
Paul W, Pnompson, President

ACCEPTED AND AGREED TC:
BIG RIVERS E *CWR/P’ CORPORATION
i S
i /(: K i [ /(/(: .
By / LA _Lir T LA

President and CEQ
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DATE LAST REVISED:
FINANCIAL POLICY

1. Purpose

The purpose of Big Rivers Electric Corporation’s (“BREC”) Financial Policy is to
provide a framework to enable BREC to timely meet its financial obligations and
maintain its financial viability. This policy sets forth responsibilities and guidelines
related to the financial management process, including key financial metrics.

The financial metrics will be pursuant to BREC’s by-laws, loan covenants, mortgage,
trust indenture, etc., and quantified in accordance with generally accepted accounting
principles (“GAAP”). Application of this policy seeks to ensure BREC’s ability to
maintain the necessary financial metrics to meet its proper investment grade credit rating
target and ensure its ability to timely access capital, both short-term and long-term.

2. Obijectives

The overall objectives of this policy are to ensure:

a. Maintenance of the long-term financial forecasting model — BREC will
maintain a financial forecast that reflects current assumptions on key
modeling inputs (e.g., load, resource plans, fuel costs, financing, labor costs,
etc.).

b. Timely access to capital - BREC will ensure access to sufficient low-cost
capital, both short-term and long-term, by maintaining its investment grade
credit rating, meeting bond covenants, adhering to indenture requirements,
maintaining proper liquidity, etc.

c. Financial transparency — BREC will provide appropriate financial information
in a timely manner to its stakeholders (Board, members, creditors, regulators,
etc.), including financial forecasts and performance metrics.




d.

3. Goals
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Member wholesale rates — BREC will seek low-cost member wholesale rates,
with minimal volatility. Management will analyze existing and alternative
rate structures, seeking rational cost allocation methodology.

Financial analysis ~ As appropriate, BREC will strive to ensure accurate and
consistent assumptions and methodology are employed in project evaluations,
whereby such evaluations may include net present value (NPV), internal rate
of return (IRR), pay-back, etc.

Member rates and margins — BREC will seek to maintain member tariff rates
that enable it to meet its debt covenants and ensure that sufficient positive
margins and net cash flows are generated to meet Times Interest Earned Ratio
(“TIER”), Margins for Interest Ratio (“MFIR”) and Debt Service Coverage
Ratio (“DSCR?”) criteria.

Working capital — BREC will ensure liquidity is available to meet a minimum
target of 90 days of forecasted operating expenses.

Equity — BREC will seek to maintain a minimum equity ratio of 20 percent to
ensure its ability to maintain the targeted investment grade credit rating and
ensure access to low-cost sources of capital.

Budgeting and capital planning — BREC will develop an annual O&M budget
and capital budget and present it to the Board for approval prior to the start of
the year in question. The Board will approve O&M and capital spending both
through its approval of the annual budget and through specific approval of
individual projects pursuant to company policy.

Financing — BREC will meet its capital needs through a contribution of
internally generated funds and/or debt financing consistent with company
policy. BREC may elect to utilize debt to finance projects based on an
analysis of borrowing costs, internal rate of return, equity ratio, etc.
Borrowing funds may be prudent if sufficient debt capacity exists.
Regulatory, legal and reliability requirements are other important financing
considerations, as is liquidity.

4. QOther Relevant Company Policies

a.

Financial Forecasting
1. GAAP — All forecasts will be consistent with GAAP.

2. Financial Forecast Updates — At a minimum, BREC will review and
update the financial forecasting model on an annual basis. BREC will
periodically update the forecast based on known changes (e.g., an
approved load forecast or resource plan, timing of significant projects,
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large unforeseen occurrences, etc.). The financial forecast will be
reviewed and approved by the Board annually. Additionally, BREC will
assess its liquidity on a monthly basis when comparing the forecast with
monthly actuals.

3. Risk analysis —~The financial forecasting model will have certain
probabilistic capabilities to better assess risks, with output expressed in
terms of key financial measures, like margins, MFIR and TIER. Risk
analysis will be performed within the financial forecast and in conjunction
with the APM probabilistic portfolio optimization model, which will
provide key input to the financial forecast. A longer term Integrated
Resource Planning (“IRP”) tool will also provide key input to the financial
forecast.

b. Strategic Planning and Budgeting

1. Strategic Planning — The strategic planning effort will culminate with the
capital and O&M budget and the base case financial forecast. Financial
modeling of alternative strategies will occur in support of on-going
strategic planning. The strategic plan will be reviewed with and approved
by the Board annually.

2. Budgeting — The strategic plan will drive the annual capital and O&M
budgeting. The annual budget will be submitted to the Board for approval.

c. Debt Financing Sources

1. Federal Financing Bank (“FFB”) supported by Rural Utilities Service
(“RUS”) loan guarantees

2. CoBank, National Rural Utilities Cooperative Finance Corporation
(“CFC”) and other similar lenders

3. The Trust Indenture should enable BREC to access the capital markets on
a timely basis.

d. Interest Rate Hedging — BREC is authorized to utilize interest rate hedging
instruments to effectively fix borrowing rates. While not allowed for
speculative purposes, subject to Board approval BREC may hedge the risk
associated with interest rate volatility for existing and proposed debt.

5. Annual Fiscal Review

The CFO shall conduct an annual fiscal review with the Board consisting of appropriate
information presented in a clear and concise manner. Specific reporting requirements are
as follows:
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a. Cost of capital and cost of debt - Review the prior year’s cost of capital and
the cost of debt as defined in Appendix A (to be provided at a later date) of
this policy. For comparison, the report will compare the most recent fiscal
year to the prior five years and will also compare actual with any covenants or
targets that may have been set.

b. Capital expenditures - Review the prior year’s capital expenditures and
disclose the means of financing them. The Board will be apprised of BREC’s
equity ratio and debt capacity. For comparison, the report will compare the
most recent fiscal year to the prior five years and will also compare actual
with any covenants or targets that may have been set.

c. Margins, equities and capital credits - Review BREC’s prior year’s margins,
equities, capital credit allocation, and retirement of capital credits. For
comparison, the report will compare the most recent fiscal year to the prior
five years and will also compare actual with any covenants or targets that may
have been set.

d. MFIR, TIER and DSCR - Review the prior year’s MFIR, TIER and DSCR as
defined in Appendix A of this policy. The Board will be apprised of BREC’s
investment grade ratings. For comparison, the report will compare the most
recent fiscal year to the prior five years and will also compare actual with any
covenants or targets that may have been set.

e. Working capital - Review BREC’s working capital and lines of credit,
assessing its liquidity. For comparison, the report will compare the most
recent fiscal year to the prior five years and will also compare actual with any
covenants or targets that may have been set.

f.  Member wholesale rates - Review the adequacy of BREC’s tariff rates. For
comparison, the report will compare the most recent fiscal year to the prior
five years and will also compare actual with any covenants or targets that may
have been set.

6. Administration

The CEO and CFO shall be responsible for the administration of this policy, including
1) making periodic reports to the Board and 2) recommending changes hereto which
require Board approval.
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HEDGE POLICY

1. Obijective

The Big Rivers Electric Corporation (“BREC”) Hedge Policy outlines the energy hedging
policy (natural gas, coal, and electricity) that will guide disciplined hedging of forward
energy resources. This Hedge Policy is designed to reduce member wholesale rate
volatility and to maintain rates within desired tolerances. The primary purpose of this
policy is to identify specific time and volume (as a % of total projected native load)
criteria for procuring projected energy needs.

This policy largely employs a price-averaging strategy of declining percentage of energy
supply positions held over forward time periods. This strategy protects BREC from
potential adverse impacts that could result in either significant energy price increases or
decreases. The strategy also maintains some elements of procurement flexibility. For
example, during times of extremely attractive market conditions, this policy allows for
increasing the amount of forward energy hedged above the stated ranges with the
concurrence of the Board of Directors (“Board”). A key component of the policy is a
monthly compliance report for the Board, which is outlined herein.

Although this document is primarily concerned with managing energy costs and risks, a
limited amount of discussion on capacity adequacy, transmission congestion risk, and
fuel transportation based on similar principles is included. Appendix A includes a more
comprehensive review of the objectives of this policy.

2.  Hedoe Policv Criteria

The hedging criteria identified within this policy address the primary energy supply
portfolio components that affect rates and reliability the most. Accordingly, the hedge
criteria in the following sections represent the risk tolerance of BREC and identify the
processes BREC will employ to manage these key energy supply risks.
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a. Fixed Price Energy Policy - Volumetric and Lead Time Criteria for
Energy Hedging

The policy employs a total energy hedging methodology whereby the MWh equivalent of
all energy hedges are compared to the expected native load of BREC. Total energy
hedged is the MWh equivalent of the sum of fuel purchases and electricity purchases. To
apply as an energy hedge, fuel purchases must be combined with physical generation
ownership or contracted capacity. The MWh equivalent hedge from fuel purchases will
be the volume of mmBTUs of fuel procured for the unit or contract divided by the
expected average heat rate of the generation unit or contract divided by 1,000.

Rolling Monthly Hedge Ranges

One criteria of this policy is to have energy procured within defined volumetric
ranges during the following rolling timeframes. These ranges identify the
percentage of BREC’s projected total energy needs that will be procured with
fixed price energy over a given time period. For purposes of this policy, energy
needs are considered hedged or procured to the extent that the projected need 1s
met by 1) authorized power transactions, as defined in the BREC Trading
Authority Policy, or 2) authorized fuel transactions combined with physical
generation unit ownership, heat rate transactions, or physical capacity
transactions, Option transactions with out of the money strike prices may be used
to hedge forward volumes, provided that they do not account for more than 15
percent of the projected energy needs in any given month, and they are not more
than 50 percent out of the money at the time of the transaction.

Lead Months | Quarters | Quarters Years
Time 1to12 S5to8 91t012 4to5
Measurement . . . Calendar
Period Rolling Rolling Rolling Year
Hedging

Frequency Monthly | Quarterly | Quarterly | Annual
Range (%) 80-100 60-85 50-75 40-70

For the above table, BREC will hedge projected energy needs based on the following
criteria:

[ J

Lead Time: The amount of time from the current period. Defined in months,
quarters, or years,

Measurement Period: This is the mechanism under which this volumetric range is
measured. There are two measures - rolling, where the measurement period
changes monthly and calendar year, where the measurement period is only
changed at the change of a calendar year. In the case of conflict, the rolling
criterion has precedence over calendar year.
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¢ Hedging Frequency: This is primarily useful in conjunction with the rolling
measurement period. This is the frequency that the rolling measurement period
changes for policy compliance reporting purposes. The hedging frequency period
prevents, for example, a situation where the transaction execution staff would
have to hedge month 36 (the last month of quarter 12) at a time where monthly
purchases are very illiquid (not readily available).

e Range: This is the range of overall energy needs that will be hedged with fixed
price energy, of which up to 15 percent may be covered with options.

Energy procurements that deviate from the stated range will require approval of the
Board, and will be part of the regular reporting to the Board.

b. Hedge Timing and Volumetric Minimums

In meeting these volumetric parameters, BREC will have the following minimum
percentages of energy hedged no later than the lead time as identified in the table below.
For example, by November 30, 2007, BREC will have a minimum of 85 percent of its
projected energy needs for January, February and March 2008 (months 1-3) procured,
and for the months October, November, and December 2008 (months 10-12) a minimum
of 70 percent of the total projected energy requirement will be procured. Of course, this
minimum amount can be hedged well before that date based on the ranges in the prior
section. As with the volumetric lead-time criteria, a time frame in months takes
precedence over a time frame in quarters, which takes precedence over a time frame in
years.

Time Frame Months Quarters
Lead time 1-31 46 | 7-9 | 10-12 5 6-8 9-12
Range 85 1 80 | 75 | 70 | 65 | 55 | 50
Minimum %) )

BREC will maintain hedges at the minimum volumetric level for the specified lead times.
Any deviation from the minimum volume for the specified lead time will require Board
approval and all deviations will be reported to the Board.

¢. Natural Gas, Fuel Oil, and Coal Hedging

Natural gas, coal, fuel oil, and power hedging will be a complementary hedging activity
since BREC has natural gas and coal-fired generation and because it procures
replacement power when generation units are unavailable. BREC may also hedge with
natural gas, fuel oil or coal if it enters a transaction that uses a natural gas, fuel oil, or coal
index price to derive its electricity cost. Such natural gas, fuel oil, and coal-related
generation or purchase transactions, while considered capacity, would not be considered
energy hedges until the projected natural gas, fuel oil, and coal volumes are procured.
The monthly hedge criteria are measured based on total energy exposure for native load
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(total projected electricity needed for native load minus energy already hedged). In order
to allow flexibility in overall energy hedging decisions (e.g., economically hedging
additional needs via natural gas or coal contracts versus power purchases), specific sub-
targets for natural gas hedging are not set within this policy.

d. Capacity Hedging

BREC will comply with the SERC reliability council capacity requirement rules, or any
successor reliability oversight group. The purpose of capacity requirements is to ensure
that each entity that serves load must own or purchase sufficient capacity to meet its peak
load plus a reserve margin. Meeting such requirements can be done through ownership
of generation assets or purchase transactions.

For reliability purposes, this hedging policy also calls for the establishment of a minimum
capacity reserve margin for future time periods. The actual reserve margin that BREC
employs should consider regional reserve margins, market liquidity and depth, expected
physical capacity transaction negotiations or plant construction, the cost and reliability
consequences of being short capacity requirements, and the potential use of industry
curtailment agreements. BREC will always comply with all applicable regulatory
capacity requirements, but BREC will furthermore price average into any capacity
reserves that it procures from the market similar to its approach for energy hedges. This
policy calls for a minimum summer and winter reserve margin for future periods as
identified in the table below. Non-peak seasons will be tracked, reported, and prudently
managed by the staff.

~rd

Upcoming 2" Season 3" Season
Summer | Winter | Summer | Winter | Summer | Winter
Minimum
Capacity 8% 8% 7% 7% 6% 6%
Reserve
Margin

On an annual basis, BREC will assess and recommend to the IRMC capacity reserve
target levels for the upcoming three seasons. The Board will be advised of the targets,
but if the targets are below the minimum levels or exceed the minimum levels by more
than 10 percent (e.g., over 18 percent reserve for the upcoming summer), then it will
require Board approval.

e. Sulfur Dioxide and Nitrous Oxide Emission Allowance Hedging
BREC must meet EPA environmental compliance standards and a rather developed liquid
market exists for the purchase and sale of emission allowances to meet such

requirements.

This hedging policy calls for the establishment of an emission allowance procurement
process to meet expected future requirements. Fixed price hedges for emission
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allowances include 1) actual or expected emission allowances allocated to BREC from
the EPA, 2) fixed price allowance purchases and sales, and 3) projected, budgeted, and
Board-approved emission control equipment additions. Options with "out of the money™"
strike prices may be used to hedge forward volumes, provided that they do not account
for more than 15 percent of the projected emission needs in any given month, and they
are not more than 50 percent out of the money at the time of the transaction. BREC will
always comply with all applicable EPA emission standards (including new pollutants),
and BREC will price average into its emission allowance position when purchasing
emission allowances. Emission allowance needs will be managed similar to its approach
for energy. BREC will maintain fixed price allowance hedges based on the following
table.

Lead Current | Calendar | Calendar
Time Calendar Year Year
Year Two Three

Range (%) | 80-120 70-130 60-140

To meet these parameters, BREC will have the minimum percentages of fixed price
allowance hedges in place for the periods identified in the table above. For example, for
the current calendar year, BREC will have a minimum of 80 percent of its projected
allowance needs hedged at any point in time within the year, and for calendar year two, a
minimum of 70 percent of the total projected allowance requirements will be in place.
Additionally, BREC will never finish the current year in a short emission allowance
position. Furthermore, by the end of the current calendar year (or EPA compliance
season), BREC must have no less than 105 percent of its projected emission requirements
for that current year or season.

While the ranges above allow for excess allowances to be held by BREC, this can only be
done if excess allowances are awarded to BREC through the Environmental Protection
Agency emission allowance program, or if plans to bank the allowances for future years
are documented. BREC will not buy emissions from the market for any given year if it
results in emission allowances that exceed 105 percent of its expected needs without prior
Board approval.
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f. Resource Diversity Management

BREC will manage its concentration risks on a rolling 12-month basis by diversifying its
energy supply resources as follows:

Capacity resources (generation and purchased power contracts) shall not exceed 30
percent concentration from a single resource or supplier. Fuel supply contracts will be
diversified such that no more than 20 percent (but not more than 1.2 million tons) will be
from a single supplier for any rolling 12-month period.

Exceptions to these limits shall require approval of BREC’s Board.
g. Risk Measurement and Compliiance Reporting

Risk measurement and policy compliance within the volumetric and lead time criteria
will be demonstrated on a regular basis in the ACES monthly portfolio model risk report.
This report will generally cover three years of projections with five-year runs performed
at least twice per year or when market conditions indicate the potential to cost-effectively
hedge beyond three years. A brief outline of the contents of the ACES monthly report is
contained in Appendix B.

Responsibility

It shall be the responsibility of the Board, CEO and IRMC to ensure compliance with this
policy. Implementation of this policy shall adhere to the authority granted in the Trading
Authority Policy.
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Appendix A—Comprehensive Policy Objectives and Implementation Controls

Insulate portfolio from near term shocks

Spot market wholesale power, coal, natural gas, capacity and emission allowance market
volatility can create a financial burden to BREC and, therefore, BREC’s objective is to
minimize exposure to this short-term volatility. In order to mitigate the financial
exposure to short-term price shocks, BREC should continually reduce its exposure to
these markets as a certain time period nears. Upcoming months should be hedged close
to 100 percent as the month nears. An upcoming calendar year should be more hedged
than out years. This should provide more budget certainty and reduce the likelihood of
unsettling cost changes.

Interaction with Rates

Although purchases above the specified hedge ranges are not generally pursued, the
flexibility of this hedging strategy allows for rate impact assessments to play an
important role. In general, if satisfied with the rate consequence, BREC can buy towards
the top of the hedge range or seek approval from the Board to exceed the ranges.

During an upcoming 12-month period, a rate driven target to fill and/or a trailing stop can
be used to drive residual purchases. Since this time interval allows hedges up to 100
percent (if achievable), a rate objective could be used in this timeframe while imposing
little risk of becoming too out of balance with the market as is the case for the out years.

Another key component of the hedging strategy is to understand the impact of various
market conditions on BREC’s all-in member rates. Ongoing analyses of the relationship
between BREC’s rates and various market price levels allows recognition of market
conditions where additional purchases are warranted to pursue an attractive absolute rate
level.

Execution Strategy and Potential Departures

Execution strategies will be developed to implement this hedging policy. Hedges will be
entered based on disciplined execution strategies developed to comply with this policy.
Execution strategies will include considerations of hedge timing, market price levels,
rates and the BREC budget. Execution strategies will be approved by the IRMC not less
than quarterly.

Departures above the monthly ranges or for additional years past the stated horizon
should only occur when market prices indicate fundamental value. Fundamental value
will be determined with a historical view of market prices combined with forward
looking fundamental supply and demand dynamics given expected generation diversity.
Fundamental value can also address BREC’s desire to stabilize a portion of its long-term
rates through long-term transactions or asset ownership.
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As an example, given current market price dynamics, BREC could consider buying above
the hedging ranges and/or for added vears if forward power drops below $28/MWh for an
annual 7x24 block. The execution strategy may specify the magnitude and duration of
departure from the stated hedging ranges. It might indicate that at $25/MWH prices add
15 percent to the range and extend hedging to four years.

Execution strategies are continually in the development stage, but will become an
important aspect of the hedging policy. Approved execution strategies will be firmly
followed, but may be modified through the IRMC.
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ACES Monthlv Report on the BREC Portfolio

e Purpose — A consistent report to formally communicate risk, hedging activities,
and other information to the IRMC and the Board, including:

O

0O 00O

o]

Projected costs,

Changes in projections compared to the previous report and the budget,
Market changes,

Probability or “certainty” in the projections,

Potential changes in projected costs due to stress events such as drastic
forward price changes,

Actual hedges compared to hedge policy ranges.

e Addendums — Periodically or as necessary the report may contain risk
assessments or decision support information for issues such as:

O

o

Hedging opportunities outside of policy (e.g., long-term transaction/power
plant investments),
Longer term portfolio risk assessments.
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Elestric Corporation

COMPANY POLICY

POLICY NUMBER: 101 ORIGINAL EFFECTIVE DATE:
APPROVED BY: Board ORIGINAL APPROVAL DATE: 6-15-07,

excluding matrices
DATE LAST REVISED:

TRADING AUTHORITY POLICY

1. Policv Purpose

The purpose of this policy is to define the authority granted by the Big Rivers Electric
Corporation (“BREC”) Board of Directors (“Board”) to the president & chief executive officer
(“CEO”) to execute and delegate authority to execute energy-related transactions. Furthermore,
it sets forth clarity and empowerment among those with trading authority and is designed to
encourage communication among individuals with trading authority and the Board.

2. Objective

The objective of BREC’s Trading Authority Policy is to define:

Who has authority to execute transactions,

The commodities and products that can be transacted,

The authorized lead-time and term for each transaction,

The authorized maximum price and volume,

Counterparty contract and credit requirements,

The process for approving new commodities, products or locations,

BREC’s intention regarding hedging and speculating,

Other relevant factors associated with due diligence in authorizing transactions to be
executed.

3. Procedural Requirements

The following defines the procedural requirements that apply to all commodities and products
transacted pursuant to this policy.

Execution Authority

Execution Authority is outlined by commodity in the authority matrix sections found below. All
column limits in these matrices are applied independently of one another for each authority level,
in that no individual column limit may be exceeded without authorization, regardless of whether
a transaction does not exceed another column limit for that same authority level. Limits for each
level of authority are cumulative, and include all column limits up to and including that level.
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The trading limits apply to both purchases and sales. Daily limits are applied to gross amounts
transacted 1in total for the day, and not to purchases and sales netted together.

This policy identifies Board-authorized levels for the CEO and Sr. VP of energy supply and
explicitly gives the CEO the authority to delegate authority levels to BREC staff and ACES
Power Marketing (“APM”). The president & CEO has the authority to modify delegated
authority levels at his sole discretion as long as the delegated authority does not exceed his own
authority per this policy. All delegated authority levels below the Sr. VP level will be
recommended by the Sr. VP and approved by the CEO.

Individuals who are listed in the authority matrices in this policy are authorized to execute trades
under the stated limits and may downward delegate their authority to others as long as the
delegated authority does not exceed their own authority per this policy. Where their authority is
further downward delegated, it must be approved by written signature of the next authority level
up prior to any execution.

Contract Reguirements

Transactions with counterparties shall only be permitted if BREC has either:

e An active, valid, and executed agreement enabling such trading activity with that
counterparty,

e Written approval from the BREC CEO.

Credit Reguirements

Credit limits for each counterparty shall not be intentionally exceeded. (Note: Since credit
exposures are a function of not only positions traded, but also a function of market pricing and
volatility, credit exposure to a counterparty may unintentionally exceed a credit limit purely due
to changes in the forward market).

Entering into unsecured transactions with a counterparty that has total credit exposure greater
than or equal to its open line of credit and the total of any security currently provided will not be
allowed unless approved in writing by the APM director of credit or the BREC CEO.

Credit Sleevinge

All sleeving transactions for credit purposes shall be approved by the CEO. (Note: Sleeving is
an arrangement where a more financially reputable entity acts as middleman for a smaller,
undercapitalized entity in the purchase or sale of power.)

Contract Sleeving

This policy does not prohibit BREC from being positioned between another member or customer
of APM and an external counterparty in order to bridge a contract gap that exists. The sleeve
must:

[R]
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¢ Be only for physical power, transmission or natural gas, not transportation,
¢ Be only for terms of one month or less.

Contract sleeving on behalf of BREC is approved when it is either the only or the most
economical path to pursue at the discretion of APM, with prompt after-the-fact notice to the
BREC Sr. VP of energy supply.

Tradinge on Premises

All verbally binding transactions must be executed on either a voice recorded communication
line or via an online broker account. Trading on cellular phones or through instant messaging is
prohibited. Off premises trading is prohibited.

Deal Capture

Any transactions executed by a BREC employee must be promptly forwarded to APM after deal
execution.

Speculation

No speculative trading activities shall be permitted, and no speculative trading positions shall be
initiated. Trading will be permitted only for purposes of hedging and portfolio optimization.

Non-Standard Products

The Board must pre-approve any transaction that involves commodities or products not listed in
this policy.

Transactions Requiring Board Approval

Transactions which meet any of the following criteria must be pre-approved by the Board prior
to execution:
¢ The transaction is a new commodity not previously traded by BREC,
e The transaction is at a location in which no trading is permitted,
¢ The transaction is for something other than: physical spot or forward electricity, natural
gas, fuel oil, coal, carbon, petroleum coke, ancillary electric services, capacity, power
transmission, financial transmission rights, gas transportation, gas imbalance and storage,
coal transportation, exchange traded energy products, over-the-counter (OTC) financial
energy transactions, OTC energy options, federal SO2 or NOx emission allowances,
renewable energy credits or a unit outage insurance product.

Examples of new instruments would include the use of derivatives with different risk
characteristics or the use of derivatives to implement different business strategies or goals. New
instruments or locations would also include those instruments or locations that may be traded on
a “one-off” basis, which would be implementation of a derivative instrument or entry into a

[@¥)
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commodity market that, despite the anticipation of being transacted just once, would still fit the
definition of a new instrument or location.

The purpose of defining a process for such transactions as noted above is to ensure that the
exposures associated with them are thoroughly reviewed and understood by the Board and
appropriate trading controls are in place. The Board must approve the use of such transactions

prior to execution using the process defined below:

a)

b)

4. Non RTQO Electric Power and Transmission Trading Authority

Transaction Proposal - The proposal is the responsibility of the person or business group
proposing the transaction. The proposal should address the business need, risks, trading
controls, valuation methodology, accounting methodology, operations workflow/

methodology, and assessment of legal and regulatory issues.

Board Review - The Board will perform a review on the benefits and risks of the proposed
transaction. The Board will assess the proposed transaction and make a determination
whether to add the proposed transaction to the approved list.

Approval (Pilot Program) —~ The Board may approve limited use of the proposed transaction
to ensure that proper controls are in place to monitor the activity. The Board may approve
the proposed transaction without instituting a Pilot Program if the proposed transaction 1s
going to be used once (one off), where it would not be prudent to test it in a shorter time
frame or smaller quantity due to constraints such as liquidity or length of term of product.
The Board will use more scrutiny in approval of one-off transactions.

The following outlines transaction limits, definitions, and procedural requirements for power and

power transmission transactions.

Per Transaction Limits Per Trading Day Aggregate Limits
(up to) Limits (up to)
Total
7
Title Product Term L?ad N.I“ ¥ Volume Total $ Total Volume Total $
Time Size MWH MWE
MWH
Electric No
Board Power and | No Limit | No Limit | No Max. Max No Max. No Max. No Max. No Max.
Trans. )
>3 Year
Electric =5 50 §75
>tric v
CEO Power and s | 2 Years 1314000 | 2983 | 5608000 | 317
million ’ ’ million
Trans. <3 No Max No
Years 0 ’ Max.
> 1
Sr. VP of Electric Month < 50 $150 $50.7 375
Energy Power and 1 Year 1 Year 338,000 ) '.1 . 876,000 h
Supply Trans =1 million million
' = 400 No Max
Month
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Power Authority Matrix Explanations

¢ Transaction limits represent the MW volume per hour and dollars/MWH for each
transaction executed.

e Per Trading Day Limits represent the total MWH volume and dollars for all transactions
executed in a trading day.

¢ Aggregate Limits represent the sum total MWH volume and dollars for all forward
transactions.

¢ Lead time represents the time period from the date a trade is executed to the start of the
trade.

¢ The dollar limits are based upon electric power only and do not include transmission,
however the term, lead time, and volume limits do apply to transmission.

e Authorized products include electric power and transmission, including both physical and
financial derivatives, as well as capacity and ancillary services. Financial derivatives
may be OTC electric forwards and options or exchange traded products.

e Authority for PIM and MISO products is defined in the authority matrices below.

Delivery Locations

Trading at delivery locations outside the eastern interconnect is not permitted. Trading at
delivery locations that are normal to the daily course of business for BREC, to the extent
transmission is available, is authorized as follows:

Unrestricted Deliverv Locations

SERC Reliability Region
MISO

PIM

RFC Reliability Region
SPP

Trading at any other delivery locations within the eastern interconnection shall be restricted as
follows:

Restricted Deliverv L ocations

Eastern interconnection locations (only with approval by the APM vice president of portfolio
management/portfolio director or the BREC CEO).

Firmness of Power

The product firmness of all transactions must be provided for in an executed agreement between
BREC and the appropriate counterparty. Sales commitments must never be more firm than the
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supply source, including the purchase side of back-to-back sales, swaps, sleeves or spreads
unless the BREC CEO gives explicit written authority to sell power that is more firm than the

supply source. Energy purchased as firm LD may be resold as such.

Note that PJM RTO and MISO ISO day-ahead transactions, such as price-sensitive offers and
bids for importing and exporting from PJM or MISO, are financially firm. Hence an exception
from the firmness of power for adjustments to these day ahead transactions intraday is acceptable
due to the fact that these adjustments are hourly and non-firm.

Transmission Firmness and Volume

Transmission purchases need to be of equal firmness and volume to the energy component that
such transmission purchase is associated with, unless pre-approved otherwise by the BREC
CEO. (Note: Purchasing small percentages of additional transmission to cover transmission
losses is permitted.) In addition, transmission may be reserved but not utilized if an energy
schedule is not confirmed prior to scheduling deadlines outside of APM’s control. When this
occurs it is not considered a violation of this policy.

5. MISO Tradine Authority

The following outlines transaction limits, definitions, and procedural requirements for MISO

products.
MISO Per Transaction Limits (up to)
] Delivery .
Title Product Lead Time Term MW Size $/MWh
Boardl All MISO Products No Limit No Limit No Max No Max
Generation Awards N N N N
Demand Awards one one one one
CEO Virtual Transaction Awards As Required by | 1 Operating .
Imports/Exports MISO Day No Max MISO Price Cap
Financial Transmission Rights None None None None
Generation Awards
Demand Awards None None None None
St. VP of Energy Virtual Transaction Awards As Required by | 1 Operating 400 MISO Price Ca
Supply Imports/Exports MISO Day 200 . P
Financial Transmission Rights None None None None

MISO Authoritv Matrix Expianations

e Generation award limits are per generating unit.

e Demand award limits are per each load location.
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Virtual transaction award limits are per each bid/offer nodal point. Virtual purchase
awards and virtual sales awards are monitored separately.

Imports and exports are per location and are monitored separately.

Only financial transmission rights that are bought and sold via the annual and monthly
auctions or in the secondary market are monitored per the limits above. This excludes
financial transmission rights allocated in the annual allocation.

6. PIM Tradine Authority

The following outlines transaction limits, definitions, and procedural requirements for PTM

products.
PJM Per Transaction Limits (up to)
) Delivery o
Title Product Lead Time Term MW Size $MWh
Board All PIM Products No Limit No Limit No Max No Max
Generation Awards
Demand Awards
Ancillary Service Awards None None None None
CEO Capacity
Financial Transmission Rights
Virtual Transaction Awards As Required by | 1 Operating No Max .
Imports/Exports PIM Day PIM Price Cap
Generation Awards
Demand Awards
St. VP of Anxncillary Serv1.ce Awards None None None None
Energy Supply Capacity
) ) Financial Transmission Rights
Virtual Transaction Awards As Required by | 1 Operating 400 .
Imports/Exports PIM Day 200 PIM Price Cap

PJM Authoritv Matrix Expianations

Generation award limits are per generating unit.

Demand award limits are per each load nodal point.

Virtual transaction award limits are per each bid/offer nodal point. Incremental purchase
awards and decremental sales awards are monitored separately.

Imports and exports are per location and are each monitored separately.

Only financial transmission rights that are bought and sold via the annual and monthly
auctions or in the secondary market are monitored per the limits above. This excludes
FTRs allocated in the annual allocation.

Prior to 6/1/07 capacity limits apply to bilateral transactions executed for unit specific or
unforced capacity credits as well as capacity credits purchased in the daily or monthly
PJM capacity credit market. Effective 6/1/07 capacity limits apply to bilateral
transactions for unforced capacity and financial capacity.
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Limits for ancillary service awards apply to the regulation and spinning reserve market
only.

7. Natural Gas and Transportation Tradine Authority

The following outlines transaction limits, definitions, and procedural requirements for natural
gas and transportation transactions.

Per Transaction Limits Per Trading Day Limits Aggregate Limits
(up to) (up to) (up to}
#of # of #of
Financial Financial Financial
Contracts $/ Contracts Contracts /
Title Product Term Lead Time | /Physical . / Total Total § Total Total §
MMBiu . .
Volume Physical Physical
per Day Volume Volume
MMBtu MMBtu MMBtu
Board Natural Gas No Limit No Limit No Max. No Max. No Max. No Max. No Max No Max.
Products
>1 Year
100,000 515 - N
Financial |, 52 Ye8IS 100,000 §1.3 800,000 512
million million
<1 Year No Max. No Max.
CEO 5
>1 Year 2 Years
<2 Years 100000 ) 815 $1.5 $12
Physical = 100,000 1 800,000 g
million million
<1 Year No Max. No Max.
> 1 Month
50,000 312 5
Financial  |=) Yoo 100,000 §1.2 400,000 $4.8
“iM No M million million
St. VP Energy < onth | vear No Max o Max
Supply
’ ><11N\Ifoer:rh 50,000 512 $1.2 $4.8
Physical = 100,000 e 400,000 L
million million
< 1 Month No Max No Max.

Natural Gas Authority Matrix Explanations

Transaction limits represent the number of financial contracts or the physical mmBTU
volume per day and dollars/mmBTU for each transaction executed.

Per trading day limits represent the number of financial contracts or the total physical
mmBTU volume and dollars for all transactions executed in a trading day.

Aggregate limits represent the number of financial contracts or the total physical
mmBTU volume and dollars for all forward transactions.

Lead time represents the time period from the date a trade is executed to the start of the
trade.

The dollar limits are based upon commodity gas only and do not include transportation,
however, the term, lead time, and volume limits do apply to transportation.

One monthly NYMEX contract contains 10,000 mmBTU.

Natural gas products include physical gas and financial gas derivatives, as well as
transportation, imbalance and storage. The above authority matrix applies to both
exchange traded and OTC derivative products.

[@0]
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Natural Gas Firmness

The product firmness of all trades must be provided for in an executed agreement between
BREC and the appropriate counterparty. Sales commitments must never be more firm than the
supply source unless pre-approved by the BREC CEO.

Transportation Firmness and Voiume

Transportation purchases need to be of equal firmness and volume to the natural gas component
that such transportation purchase is associated with, unless pre-approved otherwise by the BREC
CEO.

Deliverv Locations

Financial natural gas transactions may only be executed at the following locations:
¢ Henry Hub,
e Pipelines and hubs that serve BREC gas plants.

Physical natural gas transactions may only be executed at the following locations:
e Pipelines and hubs that can directly serve BREC gas plants.

Financial and physical natural gas transactions may only be executed at other locations upon
approval of the APM vice president of portfolio management/portfolio director or the BREC
CEO and such transactions must support the hedging needs of BREC.

8. Fuel Oil Tradinge Authority

The following outlines transaction limits, definitions, and procedural requirements for financial
and physical fuel oil transactions.

Fuel oil hedging will be conducted to hedge price risk associated with fuel oil used for plant
start-up or to hedge potential fuel oil or diesel fuel price risk contained within coal contracts.

<o}
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Per Transaction Limits Aggregate Limits
(up to)
Total
Title Product Term L?ad Volume $/Gallon Volume Total §
—— Time Gallons
Gallons
Financial and .. No
Board Physical Fuel Oil No Limit Limit No Max No Max No Max No Max
>1 Year .
Financial Fuel <3 Years | 2 Years 1,000,000 56 360
ol 10,000,000 million
CEO <1 Year No Max No Max :
> 1 Year
Physical Fuel Oil | <3 Years | 2 Years | 1000000 ¥6 3,000,000 o
<1 Year No Max No Max
. . > 1 Month o "
S P of Fmang;ill Fuel <2 Year 1 YVear 750,000 55 5,000,000 mﬁfﬁ; ]
Er;ero < 1 Month No Max No Max
Supply > 1 Month 750,000 $5 510
PPLY Physical Fuel Oil | <1 Year | 1 Year > 2,000,000 oilion
< 1 Month No Max No Max

Fuel Oil Authoritv Matrix Explanations

Transaction limits represent the total gallons and dollars/gallon for each transaction

executed.

Aggregate limits represent the sum total gallon volume and dollars for all forward

fransactions.

One monthly NYMEX contract represents 42,000 Gallons (1,000 Barrels).
Financial fuel oil derivative transactions are only authorized to the extent they are used to
hedge BREC’s forward fuel oil exposure. Fuel oil includes both the physical product and
financial derivatives. Fuel oil financial derivatives include both exchange traded and

OTC products.

Lead time represents the time period from the date a trade is executed to the start of the

frade.

6. Coal Trading Authority

The following outlines transaction limits, definitions, and procedural requirements for coal
transactions.

10




Exhibit CWB-6
Page 11 of 14

Per Transaction Limits

Aggregate Limits

(up to) (up to)
Total
Title Product Term Lead | Volume $/Ton Volume Total §
Time Tons
Tons
Physical and
fﬁa’d of Financial Coal, No Limit No. No Max No Max No Max No Max
1rectors Lamit
Petroleum Coke
> 1 Year<3 e
Physical and Years 3,300,000 $45 13,200,000 $594
Financial Coal million
<1 Year 1,000,000 No Max
e 2 Years
CEO >1 Year<3 )
Physical and Years 500,000 $60 560
Financial 1,000,000 o1
Petroleum Coke million
- <1 Year No Max No Max
> 1 Month <2
; - 1,000,000 $40 )
Pt Coal |1 5000000 | i
}SET" VP < 1 Month Ly No Max No Max
nergy : >1 Month < 2 car
Supply Physical and =< 250,000 $60
PpR Financial Years 1,000,000 mfgi% .
Petroleum Coke < 1 Month No Max No Max

Coal Authoritv Matrix Expianations

Authorized products include physical spot and forward transactions, financial swaps,

options on physical forwards or financial swaps and NYMEX cleared OTC transactions.

transactions.

1¢. Coal Transportation Trading Authority

Per transaction limits represent the total quantity in tons and dollars/ton for each
transaction executed.
Aggregate limits represent the sum total quantity in tons and dollars for all forward

Lead time represents the time period from the date a trade is executed to the start of the
trade.

The following outlines transaction limits, definitions, and procedural requirements for coal
transportation transactions.

11
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Per Transaction Limits Aggoregate Limits
(up to) (up to)
Lead Volume Total Total
Title Product Term . 0 $/Ton Volume
Time Tons
Tons
Barge, Rail ;
Board orTruck 1\ yimit | NoLimit | NoMax | NoMax | NoMax No Max
Transportati
on
Barge, Rail >1 Year 7.5 %7
or Truck <5 Years million 20 $52.5
CEO Transportati 2 Years million million
011)'1 <1 Year No Max No Max
Barge, Rail | > 1 Month 5.0 g5
Sr.VP of or Truck <3 Years ] million o ] $20
Energy Supply Transportati <3 I Year million million
- No Max No Max
on Months

Coal Transportation Authority Matrix Explanations

e Authorized products include barge, rail and truck transportation transactions.

e Per transaction limits represent the total quantity in tons and dollars/ton for each
transaction executed.

¢ Aggregate limits represent the sum total quantity in tons and dollars for all forward
transactions.

e Lead time represents the time period from the date a trade is executed to the start of the
trade.

11. Emission Allowances Trading Authority

The following outlines transaction limits, definitions, and procedural requirements for emissions
transactions.

12
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Per Transaction Limits Aggregate Limits
(up to) (up to)
Lead Volume Total Total $
Title Product Term . $/Ton (1) Volume
Time Tons (2) Tons (2)
Federal SO2 and
Board NOx Emission No Limit No Limit | No Max No Max No Max No Max
Allowances
Federal §02 | > ! Year<2 1,500 $1,500 $90
Emission Years 60,000 illion
Allowances <1 Year No Max No Max
CEO ST Vear <3 2 Years
Federal NOx car s < 500 $3,000 $4.5
Allowances <1 Year No Max No Max
Federal SO2 | > 1 Month< 5,000 $1,200 $18
Emission 1 Year 15,000 illion
Sr.VP of Allowances < 1 Month No Max No Max
Energy 1 Year
Supply Federal NOx | > 1 Month < 150 $2,500
Emission 1 Year 500 $1.25 million
Allowances < 1 Month No Max No Max

Emission Allowance Authority Matrix Explanations

e The authority matrix above represents authority for SO2 and NOx emission allowances.

¢ Per transaction limits represent the total quantity in tons and dollars/ton for each transaction
executed.

e Aggregate limits represent the sum total quantity in tons and dollars for all forward
transactions.

¢ Lead time represents the time period from the date a trade is executed to the start of the trade.

12. Acknowledgements

Clear Authority and Staff and APM Authoritv Delecations

Where authority is further downward delegated, it must be approved by written signature of the
next authority level up prior to any execution. BREC staff and ACES Power Marketing trading
authority delegations and transaction request processes that grant authority to BREC staff and
ACES Power Marketing shall be documented in an internal procedure and shall be subject to the
written approval of the CEO. In no case will the BREC staff or ACES Power Marketing trading
delegations exceed that of the CEQ.

Violations and Sanctions

Violations of this Authority Policy must not occur. Should it be determined that a violation did
occur, the IRMC will notify the BREC Board of such violation, and the responsible party(ies)
will be sanctioned according to BREC Risk Management Sanctions Policy.

13
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Policv Effective

This Trading Authority Policy is in effect upon the Board’s approval and shall remain in effect
until a replacement policy has been approved by the Board.

Responsibility

It shall be the responsibility of the Board, the CEO and the IRMC to ensure compliance with this
policy.

14
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY

In the Matter of;

THE APPLICATIONS OF BIG RIVERS
ELECTRIC CORPORATION FOR:

(I) APPROVAL OF WHOLESALE TARIFF
ADDITIONS FOR BIG RIVERS ELECTRIC
CORPORATION, (II) APPROVAL OF
TRANSACTIONS, (1IT) APPROVAL TO ISSUE
EVIDENCES OF INDEBTEDNESS, AND

(IV) APPROVAL OF AMENDMENTS TO
CONTRACTS; AND

E.ON-U.S., LLC, WESTERN KENTUCKY ENERGY

CORP. AND LG&E ENERGY MARKETING,
INC. FOR APPROVAL OF TRANSACTIONS

EXHIBIT 11

N g U g e

~—t

CASE NO. 2007-00455

Summary and Analysis of Terms and Conditions of the Termination Agreement
In Response to May 2, 2007 Letter from Beth O’Donnell

December 2007
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EXHIBIT 11

RESPONSE TO ITEM NO. 2 IN MAY 2, 2007 LETTER FROM BETH
O’DONNELL. EXECUTIVE DIRECTOR FOR THE KENTUCKY PUBLIC
SERVICE COMMISSION

A SUMMARY OF THE TERMS AND CONDITIONS OF THE TERMINATION
AGREEMENT, INCLUDING ANY ASSOCIATED AGREEMENTS THAT MAY
NOT BE A PART OF THE ACTUAL TERMINATION AGREEMENT
DOCUMENT.

This represents a summary of the Transaction Termination Agreement, dated
March 26, 2007, as amended by a First Amendment to Transaction Termination
Agreement dated November 1, 2007, among Big Rivers Electric Corp. (“Big Rivers”),
Western Kentucky Energy Corp. (“WKEC”) and LG&E Energy Marketing Inc. (“LEM”)
(“Termination Agreement”™), and of the other transaction documents for the unwind
transactions as they are currently contemplated between Big Rivers and E.ON U.S., on
the basis of their discussions and negotiations to date and their related discussions with
the other key constituents that must participate in the unwind transactions. It is subject to
change in the event the parties’ continuing discussions and negotiations with each other,
and with those other key constituents, give rise to additional issues that must be
addressed through modifications of the documents described herein, or through additional

documents not currently contemplated by Big Rivers or E.ON U.S.

The Termination Agreement represents the “Omnibus Transaction Agreement”
whereby Big Rivers, WKEC and LEM have agreed to unwind, terminate and release each
other from the approximately 25-year ILease and Operating Agreement, the
approximately 25-year Power Purchase Agreement and the related transactions that were
entered into in 1998 (and subsequently) among Big Rivers, LEM and WKEC (including
WKEC’s affiliates that were previously merged into WKEC), and to unwind, terminate
and release the agreements entered into by E.ON U.S. LLC (formerly LG&E Energy

Corp.) in connection with those transactions, but in each case only if and when certain

specified conditions precedent for the benefit of the parties (set forth in Article 10 of the
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Termination Agreement, among other provisions of that agreement) have been satisfied

or waived by the parties.

L Conditions to Closing

Among other conditions precedent (including various conditions precedent that
are unique to this transaction, and a number of other conditions precedent that are
customary for a transaction of this type, scope and magnitude), the conditions precedent

to the unwind Closing included in the Termination Agreement include the requirements:

(a) that WKEC transfer to Big Rivers at the “Closing” substantially all of
the fuels and other inventories, equipment, tools, spare parts, materials and
supplies, and certain designated contracts, SO, and NOx allowances, and
transmission reservations, in each case associated with the leased generators
(Coleman, Green, Reid and Wilson Stations) and the City of Henderson’s Station

Two generation station (“Station Two”);

(b) that WKEC transfer to Big Rivers certain licenses or other rights of
WKEC to utilize certain computer software and other intellectual property used

by WKEC in the operation of the leased generators or Station Two;

(c) that the City of Henderson and the City of Henderson Utility
Commission agree to terminate and release all agreements (entered into in 1998
and subsequently) whereby WKEC or LEM have rights and obligations to operate
and maintain Station Two, to fund certain costs associated with the operation and
maintenance of Station Two, and to purchase certain of the capacity and energy of
Station Two (resulting in Big Rivers reassuming its original (pre-1998)
contractual rights and obligations with the City of Henderson and the City of
Henderson Utility Commission to undertake those activities which are currently

the responsibility of WKEC and LEM);

(d) that Kenergy Corp. (“Kenergy”), Alcan Corporation (and its affiliates)
and Century Aluminum Company (and its affiliates) release LEM from its

obligations to sell and deliver power to Kenergy (for resale to those aluminum

o
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smelting companies) pursuant to two separate wholesale power sales agreements
entered into by LEM with Kenergy (then Henderson Union Rural Electric
Cooperative Corp. and Green River Electric Corporation) in 1998 (and
subsequently), and from certain related agreements with Kenergy and those

aluminum smelting companies;

(e) that Big Rivers enter into new or amended wholesale power sales
agreements with Kenergy (on terms satisfactory to Big Rivers, Kenergy and those
aluminum smelting companies), to provide certain quantities of power to Kenergy

on a long-term basis for resale to those aluminum smelting companies;

(f) that Big Rivers’ “all requirements” wholesale power sales agreements
with its member distribution cooperatives (Kenergy, Jackson Purchase Energy
Corporation and Meade County RECC), to serve the load of those member
distribution cooperatives (other than the smelter loads of Kenergy), are extended
for periods sufficient for Big Rivers to achieve at the Closing the investment

grade rating contemplated in (1) below;

(g) that WKEC, LEM and Big Rivers receive certain designated tax
rulings with respect to the effects of various aspects of the unwind transactions

from the Internal Revenue Service and the Kentucky Revenue Cabinet;

(h) that the secured creditors of Big Rivers (other than WKEC and LEM),
including the Rural Utilities Service (among others) (i) consent to the completion
of the unwind transactions and to the new power sales arrangements with the Big
Rivers member distribution cooperatives described above, (ii) consent to a debt
restructuring and recapitalization of Big Rivers, (iii) agree to a modification of
certain rights, preferences and priorities of those secured creditors under the
mortgages, security agreements and other collateral instruments from Big Rivers
in their favor, and (iv) release WKEC, LEM and E.ON U.S. LLC from certain
contractual obligations to those secured creditors entered into in 1998 (and

subsequently);

(93
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(i) that certain approvals of, or waivers with respect to, the transactions
described above are obtained from the Federal Energy Regulatory Commission,
the Kentucky Public Service Commission and under the Hart-Scott-Rodino

Antitrust Improvements Act;

(j) that a “Termination Payment” in an amount agreed upon and set forth
in the Termination Agreement will be paid by WKEC to Big Rivers at the Closing
(together with certain “true-ups” relating to rental payments, payments associated
with “Monthly Margin Payments” owing on prior power sales for the smelter
load, and other payments for transmission services and operations, maintenance

and capital costs, all as pro-rated through the Closing);

(k) that WKEC will release Big Rivers at the Closing from any further
obligations (i) under the “Settlement Promissory Note” delivered by Big Rivers to
LEM at the 1998 transaction closing, or (ii) for the “LG&E Parties Residual
Value Payment” contemplated in Section 24.1 of the 1998 New Participation

Agreement (as amended);

(1) that Big Rivers will have achieved as of the Closing certain designated
“investment grade” credit ratings on its debt obligations secured by a first lien and

security interest in Big Rivers’ assets;

(m) that the capacity, operations, physical condition, state of repair and
“environmental condition™ of the leased generators and Station Two (and the sites
on which they are located) meet certain standards and requirements set forth in

the Termination Agreement as of the Closing;

(n) that Big Rivers has approved certain material deviations from or
modifications to WKEC’s “operating plans” for the leased generators or Station
Two that may be implemented following the parties’ execution of the Termination
Agreement, and WKEC shall have expended certain designated amounts through
the date of the Closing in connection with the maintenance, repair and upkeep of

the leased generators and Station Two;



PN e

oW

W

10

11

12
13

14

15
16

17
18
19

(0) that certain designated upgrades to the Big Rivers transmission system
(designed to alleviate certain constraints on that system) shall have been
completed prior to the Closing or shall have received all required regulatory

approvals prior to the Closing;

(p) that LEM shall be released by the Rural Utilities Service from a
$933,333.33 demand promissory note delivered by LEM in connection with the

1998 transaction closing; and

(q) that WKEC and LEM shall have been released as of the Closing from
certain contractual obligations to various vendors of inventories, equipment,

services and capital assets to the leased generators or Station Two.

IL. Additional Termination Aereement Provisions

Among other provisions unique to this transaction or customary for transactions

of this type, scope and magnitude, the Termination Agreement contains provisions:

(a) dictating the time and place for the Closing;

(b) describing the documents to be, executed and/or delivered, and other

actions to be taken, by the parties at the Closing;

(c) describing the agreed apportionment of the consideration paid by
WKEC in the unwind transactions, among certain aspects or components of those

transactions;

(d) dictating how physical inventories of all fuel and other inventories, and
of all equipment, spare parts, materials and supplies, will be conducted by the
parties prior to the Closing, and how the fuel inventories and equipment will be

valued;

(e) identifying which contracts and items of intellectual property (such as
computer software) of WKEC will be assigned to and assumed by Big Rivers at

the Closing or otherwise made available for Big Rivers’ use and enjoyment as of

wh
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the Closing (including without limitation, pursuant to the Information Technolog
Support Services Agreement described in paragraph III(20) below), and
identifying which of those assignments, etc. will require third-party consents

(and/or releases of WKEC) as a condition precedent to the Closing;

(f) contemplating a transfer to Big Rivers, either before or after the
Closing, of certain licenses and permits relating to the leased generators and

Station Two;

(g) allocating between Big Rivers and WKEC certain SO, allowances and
NOx allowances allotted to the leased generators or Station Two, or to be
acquired by WKEC for Big Rivers’ benefit;

(h) outlining certain agreed procedures for obtaining (and funding the
costs of obtaining) certain third-party consents or approvals required for the

completion of various aspects of the unwind transactions;

(i) setting forth various representations and warranties made by Big
Rivers, on the one hand, and WKEC and LEM, on the other hand, to the other(s),
some of which are unique to this transaction, but many of which are customary

for transactions of this type, scope and magnitude;

(j) setting forth the agreed periods of survival (following the Closing) of
the parties’ respective representations and warranties, and imposing certain
limitations on the parties’ remedies and rights of recovery for a misrepresentation

or breach of warranty on the part of the other party or parties;

(k) (i) affording Big Rivers and its representatives certain access rights to
the leased generators and Station Two, and to the books and records of WKEC
relating to the leased generators and Station Two, during the period leading up to
the Closing (in addition to the access rights granted to Big Rivers pursuant to the
1998 transaction documents), (ii) affording Big Rivers and its representatives
certain enhanced rights to observe WKEC’s operation, maintenance, repair and

upkeep of the leased generators and Station Two during that same period,
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(iii) affording Big Rivers (either as absolute rights or as additional conditions
precedent to Big Rivers’ obligation to consummate the unwind transactions)
certain rights to approve various contracts and contract amendments associated
with the leased generators or Station Two, and to approve certain deviations by
WKEC from its operating plans for the leased generators or Station Two, in either
case during that same period, (iv) obligating WKEC to operate the leased
generators and Station Two consistent with certain designated standards and
generally in accordance with certain operating plans approved by the parties, and
to expend certain amounts in connection with the maintenance, repair and upkeep
of the leased generators and Station Two, in each case during that same period,
(v) requiring WKEC to comply with certain limitations on its employee hirings,
terminations, compensation and benefits during that same period, and
(vi) affording Big Rivers certain rights to delay the Closing until certain issues
that it may have with respect to WKEC’s maintenance, repair or upkeep of the
leased generators or Station Two (specifically identified by Big Rivers prior to the
Closing) have been addressed, and until certain due diligence information
previously requested by Big Rivers has been delivered or made available by
WKEC,;

(D) allocating between WKEC and Big Rivers as of the Closing
responsibility for certain taxes that may have been or may be assessed against the
leased generators or Station Two (or against WKEC or Big Rivers by reason of
their respective ownership or operation of the leased generators or Station Two),
that may be assessed by reason of the unwind transactions, or that may be

assessed in respect of the employees of WKEC;

(m) allocating between the parties certain potential liquidated damages

associated with the new scrubber facilities at Coleman Station;

(n) addressing certain employee and employee benefit transition issues
that will result from or be required to be addressed by virtue of the unwind

transactions;
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(o) allocating between the parties the obligation to fund certain emissions

fee costs;

(p) implementing a series of indemnification covenants, reimbursement
covenants and other risk sharing or risk allocation covenants between Big Rivers,
on the one hand, and WKEC and LEM, on the other, in order to allocate to or
between those parties certain known, latent or potential environmental
remediation costs, and certain costs to address potential environmental risks,
conditions or circumstances, at or with respect to the leased generators or Station
Two (or the sites on which they are located) prior to (and as a condition precedent
to) the Closing, or following the Closing, and imposing certain agreed-upon
limitations on the parties’ respective rights of recovery pursuant to those

covenants;

(q) providing for the parties to jointly undertake (through an
environmental consulting firm jointly retained by them) an environmental audit of

the leased generators and Station Two prior to the Closing;

(r) providing for (i) certain additional indemnification covenants between
Big Rivers, on the one hand, and WKEC and LEM, on the other hand, to allocate
between them certain operating risks associated with the leased generators or
Station Two (or their respective use, operation, maintenance or repair thereof)
arising before the 1998 transactions, arising during the term of the 1998
transactions, and/or arising after the Closing of the unwind transactions, (ii)
certain other customary indemnification covenants associated with a party’s
misrepresentation or breach of a covenant in the Termination Agreement or in
another agreement associated with the unwind transactions, (iii) certain agreed-
upon limitations on the parties’ respective rights of recovery and remedies as
against each other, and (iv) certain procedures to be followed by the parties in
asserting any indemnification claims, prosecuting such claims, defending against

third-party claims that may form the basis for such indemnification claims, and
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remedying or remediating conditions or circumstances that may form the basis for

such indemnification claims;

(s) affording the parties certain rights to terminate the Termination

Agreement if the Closing has not occurred on or prior to April 30, 2008; and

(t) providing for various, miscellaneous “boiler plate” covenants and
agreements among the parties which are customary for transactions of this type,

scope and magnitude.

II1. Additional Documents

As currently contemplated by Big Rivers, WKEC, LEM and E.ON, the following
additional documents have been entered into in connection with the Termination
Agreement, or will be required to consummate the unwind transactions as currently
contemplated in the Termination Agreement. As indicated above, this listing could
change based on the discussions and negotiations to be undertaken among the parties
with the other key constituents the consent or approval of which, or other covenants or

concessions from which, are required for the consummation of the unwind transactions.

1. The Guarantee, dated March 26, 2007, between E.ON U.S. LLC and Big
Rivers, by which E.ON U.S. LLC guaranteed the obligations of its subsidiaries to Big
Rivers under the Termination Agreement and the other unwind transaction documents to

be entered into in connection therewith;

2. Two separate agreements that have been entered into between E.ON U.S.
LLC and/or WKEC, on the one hand, and Big Rivers, on the other (as amended),
providing for certain funding and reimbursement commitments between those parties
with respect to various transaction costs and expenses that may be incurred in connection

with the unwind transactions;

3. An agreement that has been entered into among E.ON U.S. LLC, Big
Rivers, Alcan Primary Products Corporation and Century Aluminum of Kentucky

General Partnership, providing for certain funding and reimbursement commitments
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among those parties with respect to consent fees that potentially may be required by
certain other key constituents as a condition precedent to their consideration of, approval

of and/or support for the unwind transactions;

4, An agreement that has been entered into among E.ON U.S. LLC, Big
Rivers, Alcan Primary Products Corporation and Century Aluminum of Kentucky
General Partnership, providing for certain funding and reimbursement commitments
among those parties with respect to transaction costs and expenses that potentially may
be required by certain other key constituents to be reimbursed as a condition precedent to

their consideration of, approval of and/or support for the unwind transactions;

5. Certain confidentiality and non-disclosure agreements between or among
two or more of E.ON U.S. (and/or its subsidiaries), Big Rivers, Kenergy Corp., Alcan
Primary Products Corporation (and/or its affiliates), Century Aluminum of Kentucky
General Partnership (and/or its affiliates), the City of Henderson, Kentucky, and/or the
City of Henderson Utility Commission, obligating those parties to maintain in confidence
certain information that has been or may hereafter be disclosed to them by one or more of

those other parties;

6. A Termination and Release Agreement whereby Big Rivers, E.ON
U.S. and its subsidiaries will terminate and release each other from a substantial
number of the 1998 transaction documents, including the 1998 New Participation

Agreement, Lease and Operating Agreement and Power Purchase Agreement;

7. Various documents of conveyance, assignment and transfer
required in order for WKEC to convey to Big Rivers at the Closing certain fuel
and other inventories, equipment, tools, spare parts, materials, supplies, contracts,
intellectual property, NOx allowances, SO2 allowances and permits of WKEC
relating to the lease generators or Station Two (as contemplated in paragraph I(a)
above), or required for WKEC’s conveyance to Big Rivers at the Closing of
certain parcels of real property agreed to be conveyed in connection with the

unwind transactions;

10
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8. A Termination and Release Agreement whereby E.ON U.S. and its
subsidiaries, Kenergy Corp., and Alcan Corporation and its affiliates, will
terminate and release each other from the wholesale power sales agreements and

related commitments described in paragraph I(d) above;

9. A Termination and Release Agreement whereby E.ON U.S. and its
subsidiaries, Kenergy Corp., and Century Aluminum Company and its affiliates,
will terminate and release each other from the wholesale power sales agreements

and related commitments described in paragraph I(d) above;

10.  New wholesale power sales agreements between Big Rivers and
Kenergy Corp., for the provision by Big Rivers of certain quantities of power for
resale by Kenergy Corp. to the two aluminum smelters owned by Alcan and
Century, respectively, together with the related new retail power sales agreements
between Kenergy Corp. and each of those smelters, and two separate
“coordination agreements” to be entered into by Big Rivers with each of those
smelters (for the purpose of providing those parties with certain assurances
regarding the performance of their respective power sales agreements with

Kenergy, among other related assurances);

11. Written extensions of the existing “all requirements” power sales
agreements between Big Rivers and its three member distribution cooperatives, as

contemplated in paragraph I(f) above;

12. A Termination and Release Agreement whereby E.ON U.S. and its
subsidiaries, Big Rivers, the City of Henderson and the City of Henderson Utility
Commission will terminate and release each other from the agreements and

commitments with respect to Station Two described in paragraph I(c) above;

13. A Termination and Release Agreement whereby E.ON U.S. and its
subsidiaries, Big Rivers, and Big Rivers’ other secured creditors will terminate
and release each other from, among other commitments, further obligation under

an existing Third Amended and Restated Subordination, Non-Disturbance

11
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Attornment and Intercreditor Agreement among them, and will release each other
from further obligation under certain of the 1998 transaction documents to which

those secured creditors are a party or a beneficiary;

14.  Certain agreements and instruments to effect a “put option” transaction
between E.ON U.S. and one or more affiliates of Phillip Morris Capital Corporation
(which affiliates are secured creditors of Big Rivers), providing those affiliates with
certain options and financial assurances relating to their investment(s) made in
connection with the 2000 defeased lease transactions undertaken by Big Rivers, as those
affiliates deem necessary as a condition precedent to their consent to and cooperation

with the implementation of the unwind transactions;

15. A new Indenture from Big Rivers for the benefit of its secured
creditors to become effective immediately following the Closing of the unwind
transactions, together with a new Intercreditor Agreement among those secured
creditors to be effective following that Closing, and certain amendments to the
2000 “defeased lease” transaction documents (which amendments are
summarized for the Commission elsewhere in this application) required to

implement or accommodate the unwind transactions.;

16.  An agreement whereby WKEC and LEM will transfer to Big Rivers at the
Closing certain reservations and related rights that are held by WKEC or LEM to

transmission services over the Big Rivers and TV A transmission systems;

17.  An agreement whereby WKEC will transfer to Big Rivers at the Closing
certain unemployment reserves that are currently maintained by WKEC with respect to

1ts workforce;

18.  An agreement whereby WKEC and Big Rivers will jointly retain a third
party consultant to conduct a physical inventory of the fuels located at the leased
generators and Station Two prior to the Closing, as contemplated in paragraph I1(d)

above;
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19. An Information Technology Support Services Agreement between
E.ON U.S. (or its subsidiary) and Big Rivers, whereby E.ON U.S. (or that
subsidiary) will provide to Big Rivers certain information technology support
services for a defined period following the Closing, in order to facilitate Big
Rivers’ operation and maintenance of the leased generators and Station Two

during that period;

20. A Generation Dispatch Support Services Agreement between
E.ON U.S. (or its subsidiary) and Big Rivers, whereby E.ON U.S. (or that
subsidiary) will provide to Big Rivers certain generation dispatch support services
for a defined period following the Closing, in order to facilitate Big Rivers’
operation and dispatch of the leased generators and Station Two during that

period;

21. A release of WKEC from further obligation to Big Rivers under an

existing agreement whereby WKEC and Big Rivers agreed to appoint a “designated

representative” and an “alternate designated representative” for purposes of complying

with certain NOx and SO2 emissions limitations to which the leased generators are

subject under applicable law;

22.  Arelease of WKEC from further obligation to Big Rivers or the City of

Henderson under an existing agreement whereby WKEC, Big Rivers and the City of

Henderson agreed to appoint a “designated representative” and an “alternate designated

representative” for purposes of complying with certain NOx and SO2 emissions

limitations to which Station Two is subject under applicable law;

23. Certain releases to be secured from various vendors of services,
inventories, equipment and capital assets to the leased generators or Station Two,
whereby WKEC would be released from further obligation under various

contracts with those vendors effective as of the Closing;

24. A termination and release with respect to an existing “Systems

Disturbance Agreement” among Big Rivers, Kenergy Corp., WKEC and a large
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industrial customer of Kenergy (Willamette), to be secured effective as of the
Closing, and, potentially, an agreement intended to replace that Systems

Disturbance Agreement;

25.  Various written instrument of termination, discharge and release required

to remove from the public record the mortgages, security agreements and other recorded

instruments to be terminated at the unwind Closing as described above;

26.  Certain consents and approvals from third parties required for the

assignment of their respective contracts with WKEC to Big Rivers at the Closing;

217. A limited indemnification agreement from Big Rivers in favor of
WKEC, indemnifying WKEC from certain risks under various vendor contracts
(if any --to be identified by the parties prior to the closing) relating to the leased
generators or Station Two, from which WKEC could not secure a release from the
relevant counterparty as of the Closing (and corresponding with the obligations of

WKEC under those contracts to be assumed by Big Rivers as of the Closing);

28. Various stipulations to be agreed upon between the parties, and
various officers certifications to be made by various parties in favor of other
parties (many of which are unique to these unwind transactions, and others are
customary for transactions of the type, scope and magnitude contemplated in the

Termination Agreement), to be delivered at or prior to the Closing;

29. Various legal opinions from the parties’ respective legal counsel,

to be rendered at the Closing for the benefit of other parties;

30. A written waiver from Kenergy Corp., Jackson Purchase Electric
Corporation and Meade County RECC, respectively, in favor of WKEC and
LEM, waiving certain third-party beneficiary rights held by those distribution
cooperatives under the 1998 Power Purchase Agreement between Big Rivers and
WKEC/LEM,;

14
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31.  An agreement of the Rural Utilities Service to release and
discharge a certain demand promissory note from LEM to and in favor of the
Rural Utilities Service in the principal amount of $933,333.33, which was

delivered by LEM in connection with the 1998 transactions;

32. An agreement for Big Rivers and WKEC to jointly retain the
services of an environmental consultant (URS) to perform an environmental audit
of the leased generators, Station Two and the sites on which they are located,

prior to the Closing; and

33. A customary closing memorandum setting forth the transfers of

funds and other actions to be undertaken by the parties at the Closing.

1690851 _1.doc
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EXHIBIT 12

Description of Provisions of Transaction Termination
Agreement as amended by First Amendment to
Transaction Termination Agreement dated November 1. 2007

Big Rivers, LG&E Energy Marketing Inc. (“LEM”) and Western
Kentucky Energy Corp. (“WKEC” and together with LEM, the “WKE Parties”) have
entered into a Transaction Termination Agreement dated March 26, 2007, as amended on
November 1, 2007 (the “Termination Agreement”) relating to the potential termination of
the existing arrangements under which Big Rivers leases its generating facilities to
WKEC and purchases power from LEM. The termination of the existing arrangements
between Big Rivers and WKEC and LEM contemplated by the Termination Agreement 1s
referred to in this discussion as the “Unwind”. This discussion describes various
significant provisions of the Termination Agreement. Note that the following represents
only a summary of certain provisions of the Termination Agreement, and is not an
exhaustive summary of every provision of that agreement. Reference should be made to
the Termination Agreement itself for the specific rights and obligations of Big Rivers and

the WKE Parties.

A. Scheduled Unwind Closing Date

The Termination Agreement calls for the WKE Parties and Big Rivers to
mutually agree upon a date on which they believe the conditions to closing in the
Termination Agreement will be satisfied or waived. This date is defined in the
Termination Agreement as the “Scheduled Unwind Closing Dated”. The Scheduled

Unwind Closing Date may not take place earlier than four months from the date it is set

OHS East: 1603566291
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by the parties. The parties recognize that the actual date of the closing of the Unwind
(the “Closing”) may not coincide with the Scheduled Unwind Closing Date. The setting
of the Scheduled Unwind Closing Date does not insure that the Closing will occur, but
Big Rivers and the WKE Parties each agrees in the Termination Agreement to use its
reasonable best efforts to cause the conditions to the Closing that are within its reasonable

control to be satisfied and to cause the Closing to occur.

B. Consummation of the Unwind at Closing

At the Closing the parties will execute and deliver the actual documents
which will effect the termination of the existing arrangements between Big Rivers and
the WKE Parties, including termination of the Lease, Power Purchase Agreement,
Transmission Service and Interconnection Agreement, the transactions among Big
Rivers, the WKE Parties and the City of Henderson with respect to the Station Two
generating facilities of the City, and the other Operative Documents between Big Rivers
and the WKE Parties. All Operative Documents between Big Rivers and either of the
WKE Parties, including the two subordinated mortgages made by Big Rivers to the WKE
Parties, will be terminated and the only remaining obligations between Big Rivers and the
WKE Pariies will be those provided for in the Termination Agreement and the other

Definitive Documents relating to the Unwind.

C. Payments

At the Closing, WKEC will pay Big Rivers $301,500,000, subject to
adjustment for the value of the inventory and personal property which WKEC will also

convey to Big Rivers at the Closing. If the aggregate value of the inventory plus the

OHS East: 1603566291 -2-
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personal property conveyed to Big Rivers at the Closing exceeds $55,000,000, the
termination payment made by WKEC will be decreased by the amount of the excess. If
the aggregate value of the inventory plus the personal property conveyed to Big Rivers at
the Closing is less than $55,000,000, the termination payment made by WKEC will be
increased by the amount of the deficiency. At the Closing, Big Rivers will return to
WKEC $559,850 in deposits previously paid to Big Rivers by LEM in connection with

the reservation of certain transmission capacity, plus accrued interest on such amounts.

At the Closing, Big Rivers will pay WKEC $1,025,000 as the purchase
price for the land and buildings constituting the central lab in Henderson and a parcel of

land in Hancock County.

In connection with the Closing, Big Rivers and WKEC will compute
amounts owed to one party or the other as of the Closing for Incremental Environmental
O&M, Henderson Incremental Environmental O&M, Incremental Capital Costs,
Henderson Incremental Capital Costs, Enhancements, Major Capital Repairs, Henderson
Major Capital Repairs, Non-Incremental Capital Costs and Henderson Non-Incremental
Capital Costs. These true-up payments will be computed in accordance with the
provisions of the existing Operative Documents and, in the case of amounts owned ir.
respect of Non-Incremental Capital Cosis and Henderson Non-Incremental Capital Costs,
will take into account Big Rivers’ payment of the Big Rivers Contribution through the
Closing. The Termination Agreement sets forth a detailed procedure for determining
such true-up amounts which will be paid at the Closing to the extent such amounts are
ascertained and agreed at the Closing. The Termination Agreement contemplates that

some of such true-up payments may be made as soon as practicable after the Closing if,

OHS East: 160356629
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for instance, certain costs relating to the true-up payments are not invoiced to the WKE

Parties prior to the Closing.

In connection with the Closing, true-up payments will also be made in
respect of the monthly instaliment of basic rent and the Monthly Margin Payment
payable under the WKEC Lease to Big Rivers, and amounts owing by one party or
another under the Power Purchase Agreement and the Transmission Services and

Interconnection Agreement.

Big Rivers will not acquire any accounts receivable or cash on hand of any
WKE Party in connection with the Unwind, nor will Big Rivers be obligated for any
amount owed to vendors or owed to lessors of equipment by the WKE Parties for

commodities, services or rent through the Closing.

D. Valuation of Inventory and Personal Property.

Inventory conveyed by WKEC to Big Rivers in connection with the
Unwind will include coal (including coal fines), synthetic fuel, petroleum coke, fuel oil,
lime, limestone, spare parts, materials and supplies. The Termination Agreement sets
forth a detailed procedure for determining the quantity and value of inventory to be
conveyed by WKEC to Big Rivers at the Closing. The quantities of coal, synthetic fuel,
petroleum coke Tfuel oil, lime and limestone to be conveyed wili be determined by
physical inventories which will be adjusted for usage subsequent to the inventories but
prior to the Closing. The value for all items of inventory will be the “book value” of the
classifications of inventory as reflected in the books anc records of WKEC as of the

Closing. The inventory conveyed to Big Rivers may include fuel which is m transit to
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the generating plants so long as all amounts owed the vendors for such fuel remain the
responsibility of WKEC. The Termination Agreement also includes a mechanic for
dealing with post-Closing fuel deliveries which do not conform to contract specifications.
WKEC will also convey to Big Rivers the quantities of DBA (reagent), fixation lime,
sodium sulfate, hydrated lime and ammonia at the generating plants at the Closing, but
the value of such items of inventory will not be credited toward the $55,000,000
commitment. The quantity of spare parts, materials and supplies to be conveyed by
WKEC to Big Rivers as part of inventory will be determined by a physical inventory and
will also be valued at WKEC’s “book value”. At the Closing, WKEC will convey to Big
Rivers various items of tangible personal property identified by the parties and included
in a schedule to the Termination Agreement as of the Closing. In addition, the
Termination Agreement recognizes that some items of personal property to be conveyed
to Big Rivers may be identified shortly after the Closing. Such post-Closing
identification may necessitate a post-Closing payment by Big Rivers. All items of

personal property will be valued at WKEC’s depreciated book value for these items.

E. Assiened Contracts

At the Closing WKEC will transfer to Big Rivers various contracts,
agreements, leases, subleases, licenses (including certain licenses of intellectual property)
and sublicenses to which a WKE Party is a party (the “Assigned Contracts) relating to the
generating plants, the fuel supply for the generating plants, the personal property
associated with the generating plants, or to the operation, maintenance, repair or upkeep
thereof. Big Rivers will assume the liabilities of the WKE Partiss under the Assigned

Contracts from and after the Closing. The list of Assigned Contracts will be included in a
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schedule to the Termination Agreement and will be mutually agreed by Big Rivers and
the WKE Parties prior to the Closing. If a complete release of the relevant WKE Party
cannot be obtained from a counterparty under an Assigned Contract, Big Rivers has the
option to accept an assignment of such Assigned Contract and provide an indemnity to
such WKE Party, except in the case of certain identified and scheduled contracts for
which a release of relevant WKE Party by the contract counterpart is a condition to the

WKE Parties’ obligation to close the Unwind.

F. Intellectual Property

Intellectual Property used in connection with the operation of the

generating plants will be conveyed by WKEC to Big Rivers by one of several methods:

(1) assignment to Big Rivers by the relevant WKE Party of intellectual

property owned by such WKE Party,

(i1)  license to Big Rivers by the relevant WKE Party of intellectual

property owned by the relevant WKE Party,

(1i1)  assignment or sublicense to Big Rivers by the relevant WKE Party

of intellectual property for which no consent of a third party vendor is required, and

(iv)  provision of intellectual property services to Big Rivers pursuant to
a support service agreement entered into by Big

Rivers and the WKE Parties.

OHS East: 160356626 -6
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Agreement among the parties on the proper mode of providing Big Rivers
with the benefits of the intellectual property it deems necessary for the operation of the
generating plants is a condition to the Closing. Aside from specific representations made
by the WKE Parties to Big Rivers, the intellectual property conveyed by one of the
above-described methods to Big Rivers will be without warranty on the part of the WKE
Parties (i.e., no express or implied warranties). The Termination Agreement makes it Big
Rivers’ responsibility to prepare itself and its personnel for the operation of the
intellectual property to be conveyed or made available for its use or benefit to it at the
Closing. In the Termination Agreement, WKEC has agreed to reasonably cooperate in

that task.

G. Permits

The Termination Agreement includes a list or summary of all permits and
licenses specifically issued by any governmental entity to, or in respect of, the generating
plants and in the possession and control of WKEC. This list may be augmented prior to
the Closing. Big Rivers may object to the addition of additional permits or the filing of
additional applications to amend or modify permits prior to the Closing, and resolution of
such objection is a condition to Closing. Refusal or reluctance by any governmental
entity to consent to the transfer of an essential permit, or to the issuance of a new permit
to Big Rivers in lieu of such assignment, is a circumstance which would permit Big
Rivers to delay the Closing. The Termination Agreement contemplates that the consent
of some governmental entities to the assignment of a permit to Big Rivers, or the issuance
of a new permit to Big Rivers in lieu of such consent to assignment, may occur after the

Closing. WKEC and Big Rivers have each covenanted to use its reasonable best efforts

OHS East:160356629.1 -/-
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to cause the final assignment of such permits, or issuance of new permits to Big Rivers,
to occur. In the Termination Agreement WKEC commits to pursue such efforts for two

years following the Closing.

H. SO, Allowances and NOx Allowances

The Termination Agreement provides that, effective as the Closing, Big
Rivers will be entitled to the full and exclusive use of all of the SO, Allowances and NOx
Allowances in the accounts maintained for the generating plants. WKEC is obligated to
replace any of such Allowances for the Closing year or subsequent years it may have
sold, assigned or conveyed. The relevant portion of SO, and NOx Allowances allocated
to Station Two will be allocated between WKEC and Big Rivers on generally a pro-rata
basis upon the date after the Closing of the final determination of the portion of such
Allowances to which the City of Henderson is entitled. In addition, the Termination
Agreement provides that WKEC shall transfer to Big Rivers, at no cost to Big Rivers, on
or prior to February 15 of the year following the Closing, 14,000 SO, Allowances having

a vintage which permits them to be used in calendar year 2007 and thereafier.

I. Consent and Release Commitments

Under the Termination Agreement, the WKE Parties are not obligated to
make payments which exceed in the aggregate $1,000,000 to obtain (i) the consents of
the counterparties to any Assigned Contracts to the assignment to Big Rivers and release
of the WKE Parties, (ii) the consents of any governmental entities to the conveyance o2
permits and (iii) the consents of licensors of inteliectual property to the sublicense to Big

Rivers of any intellectual property.
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J. Closing Conditions

The Termination Agreement includes conditions to each party’s obligation
to close the Unwind which are fairly conventional in transactions of this nature, including
conditions relating to the correctness of each party’s representations, the obtaining of all
requisite governmental approvals for the Unwind, the execution by creditors, vendors, the
aluminum smelters and Big Rivers’ members of the certain implementing documents,
consents and releases necessary for the Unwind to occur. It is a condition to the WKE
Parties obligation to close the Unwind that LEM shall have been discharged from its
obligation to pay the demand note to RUS in the amount of $933,333.33, executed in
1998, and that Big Rivers’ debt secured by a lien on the generating plants receive a rating
of at least BBB- by S&P and Baa3 by Moody's after the Unwind. It is also a condition of
the WKE Parties’ obligation to close the Unwind that there be no environmental
condition associated with any generating plant the remediation of which is reasonably
likely to exceed $1,000,000. It is also a condition to the WKE Parties’ obligation to close
the Unwind that WKEC have received tax rulings from the Internal Revenue Service and

the Kentucky Revenue Cabinet concerning certain tax aspects of the Unwind.

The Termination Agreement provides that it is a condition to Big Rivers’
obligation to close the Unwind that Big Rivers’ debt secured by the generating plants
receive a rating of at least BBB by S&P and Baa2 by Moody’s after the Unwind. It is
also a condition to Big Rivers’ obligation to close the Unwind that no material casualty
damage have occurred to any generating plant. Big Rivers’ obligation to close the
Unwind is also subject to the identical condition regarding the absence of any

environmental condition at any generating plant as described for the WKE Parties above.
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The Termination Agreement also makes it a condition to Big Rivers’ obligation to close
the Unwind that new contracts for retail service have been executed by Kenergy and each
of the smelters and that Big Rivers’ wholesale power contracts with its members be
extended as necessary to achieve the required credit rating on Big Rivers’ senior debt.
The Termination Agreement provides that within 90 days of the Scheduled Unwind
Closing Date, WKEC shall demonstrate to Big Rivers’ reasonable satisfaction, through
performance data or testing, that each of the generating plants is capable of generating net
output at levels set forth in the Termination Agreement. It is also a condition to Big
Rivers’ obligation to close the Unwind that no forced outage of any generating plant have
occurred for a period greater than five consecutive days during the 30-days preceding the
Closing, and that there be no forced outage of any generating plant pending on the date of
the Closing. Additional conditions to Big Rivers’ obligations to close the Unwind
include (i) Big Rivers’ approval of any material deviation from a WKEC operating plan
for 2007 prior to the Closing, (ii) that WKEC have cleaned out four ponds at Plant
Wilson and (iii) that Big Rivers’ Wilson to Coleman 345kv circuit be connected to
E.ON’s Elmer Smith to Hardin County 345kv circuit or that an alternative reasonably

satisfactory to Big Rivers shall have been effected.

K. Representations and Warranties

The Termination Agreement contains fairly conventional representations
by both Big Rivers and the WKE Parties concerning various corporate matters, necessary
creditor and governmental consents, the absence of violations of other corporate
agreements and the absence of litigation impacting the Unwind. The WKE Parties will

also make certain limited representations concerning the material compliance of the
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generating plants and sites with permits and applicable laws and the absence of any
proceedings involving environmental laws. This representation is made to the knowledge
of senior executives at WKEC and excludes environmental conditions existing before
1998, conditions disclosed by WKEC to Big Rivers or conditions which are the subject of
indemnities or other cost sharing provisions of the Termination Agreement. It should be
noted that the aforementioned representation concerning compliance with environmental
laws is the only representation made by the WKE Parties which deals with the physical
condition of the generating plants and the sites. The WKE Parties will represent to Big
Rivers that they have delivered to Big Rivers all reports and studies performed by third
parties since May 2003 with respect to the generating plants. The WKE Parties will also
represent that the intellectual property utilized by the WKE Parties in connection with the
operation and dispatch of the generating plants immediately prior to the Unwind shall
continue to be fully available to Big Rivers after the Closing in connection with the
operation or dispatch of the generating plants. The above-described representation made
by the WKE Parties concerning environmential conditions at the generating plants will
expire five years from the Closing; the representations made by the WKE parties
concerning the absence of liens created by them on the generating plants, non-
infringement of patents and the correctness of certain materials identified in Big Rivers’
due diligence process will expire three years from the Closing; all other representations

made by the WKE Parties and Big Rivers will expire one year from the Closing.

L. Agreements Concerning Operation of Plants Prior to Closing.

The Termination Agreement includes certain agreements by the parties

concerning the operation of the generating plants in the period between the execution of
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the Termination Agreement and the Closing. The Termination Agreement gives Big
Rivers the right to have a representative at each generating plant to assist in Big Rivers’
due diligence. This representative would have access to books, records and other data
with respect to the generating plant and would have the right to be present during the
performances of all maintenance and capital repairs. WKEC has provided to Big Rivers
its operating plans which include 2008 for each of the generating plants and has agreed to
use commercially reasonable efforts to operate the generating plants in accordance with
these operating plans and not to deviate from these operating plans unless such deviation
is in accordance with prudent utility practice. While Big Rivers has acknowledged in the
Termination Agreement WKEC’s right to deviate from these operating plans when
circumstances dictate, Big Rivers’ approval of any material deviation from an operating
plan is a condition to Big Rivers’ obligation to close the Unwind. In the Termination
Agreement WKEC has covenanted to spend 90% of the cumulative total of the amounts
called for in these operating plans for expenditure in 2007 and 2008 in respect of Non-
Incremental Capital Costs and Henderson Non-Incremental Capital Costs, or pay to the
difference between such scheduled expenditures and WKEC’s actual expenditures to Big

Rivers at the Closing.

In the Termination Agreement, WKEC has agreed not to implement any
general wage increases outside the ordinary course of business prior to the Closing and to

maintain employvee levels at the generating plants consistent with the operating plans for

" the plants. WKEC has also agreed in the Termination Agreement to certain restrictions

on its ability to amend benefit plans and collective bargaining agreements prior to the

Closing. WKEC has also agreed in the Termination Agreements to restrictions on its
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ability to enter into certain contracts for maintenance, fuel supply, materials or
transportation prior to the Closing without the approval of Big Rivers. The Termination
Agreement includes a procedure for a pre-Closing report to be prepared by Big Rivers
between 75 and 45 days prior to the Scheduled Unwind Closing Date in which Big Rivers
(i) will inform WKEC of any areas in which Big Rivers believes WKEC has not
complied with its covenant in the Termination Agreement concerning operation of the
generating plants prior to the Closing and (ii) identify additional materials necessary for
Big Rivers to conclude its due diligence. Failure to resolve any issues raised in this pre-
Closing report would be a basis for Big Rivers to delay the Closing until resolution is
achieved. Failure of Big Rivers to deliver the pre-Closing report would constitute a
waiver by Big Rivers of any right to allege non-compliance by WKEC with its pre-

Closing operational covenant as a basis for Big Rivers to delay the Closing.

M. Tax Matters

In the Termination Agreement, WKEC has agreed to pay all sales and use
taxes on the transfer of inventory, personal property, contracts, real property, permits and
SO, and NOx Allowances in connection with the Unwind. The Termination Agreement
also apportions property taxes between Big Rivers and WKEC for the year in which the

Closing takes place.

N. Assienments Regardine Coleman Scrubber Damages: Personnel Matters

In the Termination Agreement, Big Rivers and the WKE Parties have
agreed upon a division of any liquidated damages paid under the EPC Contract for the

Coleman Scrubber based upon whether they are attributable to the period prior to, or
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after, the Closing. If amounts of liquidated damages under the Coleman Scrubber EPC
which would otherwise be payable to Big Rivers are limited by a cap on overall
liquidated damages payable by the vendor, the WKE Parties will remit to Big Rivers all
amounts of liquidated damages in excess of $5 million which they may have received

until Big Rivers is made whole.

In the Termination Agreement, Big Rivers affirms its intent to make offers
of employment to all WKEC employees whose normal location is Henderson or at one of
the generating plants, and to offer such employees positions substantially similar, and
with similar pay, to those held by the employees in WKEC. Big Rivers is not, however,
required to make such offer to a WKEC employee if it would result in a transferred
employee having responsibilities which are duplicative of the responsibilities of a current
Big Rivers employee. The Termination Agreement gives E.ON and its affiliate the right
to make competing offers of employment to WKEC’s employees. The former employees
of WKEC who transfer to Big Rivers will receive credit for their service with WKEC and
any prior service with Big Rivers for purposes of determining eligibility for participation
in Big Rivers’ employee benefit plans. Big Rivers will not assume WKEC’s collective
bargaining agreement with the IBEW, Local 1701, after the Unwind, although Big
Rivers’ own labor agreement with IBEW Local 1701 contains a provision whereby such
Union will be recognized as the representative of WKEC’s bargaining employees at the
Closing. The Termination Agreement also includes provisions dealing with employee
training and health and safety files, employee benefit claims, severance benefits, sick

leave, vacation and personal days and certain retiree medical benefits.
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0. Environmental Audit and Indemnities

The Termination Agreement stipulates that URS Corporation will perform
an environmental survey of the generating plants and the sites on which they are situated
prior to the Closing (the “Unwind Environmental Audit”). The scope, methods and
protocols of the Unwind Environmental Audit will be incorporated as an exhibit in the
Termination Agreement, but will be largely within the discretion of Big Rivers. The
Termination Agreement contemplates that Big Rivers may request, as a condition to
closing the Unwind, that additional environmental conditions disclosed in connection
with the Unwind Environmental Audit or other environmental due diligence prior to the
Closing be the subject of additional indemnifications from the WKE Parties or cost
sharing arrangements. The WKE Parties have no obligation to agree to that request,
however. The Termination Agreement includes cross-indemnities between Big Rivers
and WKEC relating to opacity at any of the generating plants. Generally, this indemnity
divides responsibility for damages in respect of opacity based upon the timing of when
any failure to comply with opacity restrictions in any governmental law occurred. In
addition, the Termination Agreement includes provisions under which Big Rivers agrees
to indemnify the WKE Parties for claims, costs and expenses relating to the Plant Green
and Plant Wilson landfills unless the indemnified cost is caused by any of the WKE
Parties or any of their affiliates. In addition, the Termination Agreement includes
provisions under which Big Rivers assumes responsibility to close the “Southern Ash
Pond” and the “Former Ash Pond” at Plant Coleman with WKEC remaining hable for a
pro rata portion of all closing costs for either of such Ash Ponds in the event WKEC

disposed materials in either. The Termination Agreement includes a provision whereby
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Big Rivers and WKEC share responsibility for all net costs and expenses that may
become due by reason of a failure of any generating plant to have complied with the New
Source Review provisions of the Clean Air Act as a result of changes in the method of
operating, maintaining, repairing or replacing any generating plant without obtaining a
permit or permit amendment covering such change during the period prior to the Closing,
including during the period of Big Rivers’ operation prior to 1998. WKEC shall be
responsible for funding 80% of all such net costs ana expenses for, or atiributable, to the
least cost alternative to comply with such New Source Review obligation and Big Rivers
shall be responsible for funding all other net costs and expenses necessary to comply with
New Source Review. WKEC will not be responsible for sharing in the net costs and
expenses for New Source Review noncompliance under this provision if the New Source
Review noncompliance has not been established within five years of the Closing. While
the Termination Agreement provides that Big Rivers will be entitled to address New
Source review noncompliance in such a manner as it deems appropriate, WKEC’s
responsibility would only extend to funding 80% of the net costs and expenses of the

least cost alternative.

The Termination Agreement provides that certain environmental
conditions, circumstances or matters will be identified on a schedule attached to the
Termination Agreement. The matters on this schedule will be mutually agreeable to
WKEC and Big Rivers. Following the Closing WKEC shall indemnify Big Rivers for all
claims, demands, expenses and costs that may be asserted against Big Rivers resulting
from the conditions on this schedule to the extent such conditions first occurred following

the consummation of the WKEC Lease transaction in 1998 and prior to the Closing or
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were materially aggravated during the period of WKEC’s operation. Following the
Closing Big Rivers will indemnify the WKE Parties for all claims, demands, expenses or
costs that may be asserted against a WKE Party resulting from the conditions on this
schedule to the extent such conditions first occurred prior to the 1998 transaction closing
or were materially aggravated following the Closing. The indemnity described in this

paragraph shall exist for one year following the Closing.

The Termination Agreement also includes cross-indemnities by Big Rivers
and WKEC for environmental conditions and releases which are unknown and
undiscovered by any of the parties at the Closing. WKEC agrees to indemnify Big Rivers
for claims related to such conditions to the extent such conditions were not known by Big
Rivers at the Closing and emanated from conditions or releases caused by WKEC or to
which WKEC materially contributed. Big Rivers agrees to indemnify the WKEC Parties
for claims related to such conditions to the extent such conditions were not known by the
WEKEC Parties at the Closing and emanated from conditions or releases caused by B1g
Rivers or to which Big Rivers materially contributed. The cross-indemnities described in

this paragraph will exist for five years from the Closing.

The indemnifications and cost sharing arrangements provided in the
Termination Agreement for specified environmental conditions or circumstances are the
respective parties’ only recourse to address environmental conditions or circumstances,
and are the subject of certain limitations and restrictions more particularly described in

the Termination Agreement.
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p. General Indemnities:; Limitation of Pavments

The Termination Agreement includes general indemnities of both WKEC
and Big Rivers for claims, demands, losses,, damages, costs which may be suffered by
either Big Rivers or the WKE Parties, as the case may be, resulting from their respective
periods of operation of the generating plants, other than those which may result from the
gross negligence or willful misconduct of, or breach of an Operative Document or any
Definitive document by, an indemnitee. The general indemnity is not duplicative of the
specific environmental indemnities. Environmental conditions or circumstances are to be
dealt with in accordance with the environmental indemnities and the cost sharing
provisions of the Termination Agreement exclusively. WKEC’s general indemnity of
Big Rivers also includes an indemnification for (i) claims of the City of Henderson
against Big Rivers arising out of the breach or default of a WKE Party under the Station
Two Agreement or any of the 1970 Station Two contracts between the City and Big
Rivers which have been assumed by the WKEC Parties occurring during the period of the
WKE Parties’ operation of Station Two and (ii) any claims of the counterparties to
Assigned Contracts, but only to the extent relating to commodities, services or leasehold

interests provided under such Assigned Contracts during the period of WKEC operation.

The indemnification provisions of the Termination Agreement provide for
a “deductible” of $1 million — that is until such time as the damages and other amounts
that would be payable by Big Rivers or the WKEC Parties, as the case may be, exceed §1
million no amounts shall be paid in respect of such indemnities. At such time as amounts

that would be payable except for the operation of the preceding sentence exceed §1
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million, all amounts in excess of $1,000,000 shall be payable in respect of such

indemnities.

The Termination Agreement includes a limitation of $200 million on all
amounts for which the LG&E Parties are liable in respect of indemnities, breaches of
representations and warranties and cost sharing arrangements (e.g., those in respect of
New Source Review compliance) for which the WKE Parties are obligated under the
Termination Agreement and all other Definitive Documents. Excluded from such
limitation on liabilities of the WKE Parties are all fines and penalties assessed by any
governmental entity and the aggregate value of any SO2 or NOx Allowances which Big
Rivers or any WKE Party might be required to expend, forfeit or remit to any
governmental entity (including any reduction in allotments for future years) as part of any

settlement with a governmental entity of an indemnified claim.

Q. Termination of Termination Agsreement

The Termination Agreement may be terminated at the option of Big
Rivers, on the one hand, or the WKE Parties, on the other hand, if the Closing shall not

have occurred by April 30, 2008.

R. E.ON U.S. LLC Guaranty

All obligations of the WKE Parties under the Termination Agreement and

the other Definitive Documents for the Unwind will be guaranteed by E.ON U.S. LLC.
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EXHIBIT 13

RESPONSE TO ITEM NO. 4 IN MAY 2.2007 LETTER FROM BETH
O’DONNELL. EXECUTIVE DIRECTOR FOR THE KENTUCKY PUBLIC
SERVICE COMMISSION

IDENTIFICATION OF AMENDMENTS REQUIRED TO LEVERAGED LEASE
TRANSACTION, DESCRIPTION OF REASON FOR THE CHANGE
Giving effect to the provisions of the Termination Agreement will, except for the

elimination of the transactions effectuated under the 1998 New Participation Agreement,
not require alteration of the essential leveraged lease transaction structure, which will
remain intact with inter alia, the Ground Leases, the Head Leases, the Facility Leases, the
Qualifying Swaps, the Big Rivers Swaps, the various FGIP’s, the Payment Agreements,
the Funding Agreements and the Government Securities Agreement remaining in place,
together with the assorted pledges and security agreements which are related to them.
Notwithstanding this general statement, amendments, both major and minor, to the
leveraged lease transaction documents will be required to reflect the termination of the
1998 transactions, the most significant amendment being the changes in the security
instrument securing Big River’s senior obligations and the removal of the subordination
provisions among the obligations of the Big Rivers® senior creditors. A brief summary of
the more significant amendments follows:

1. The parties to the leveraged lease Operative Documents (“Lease Operative
Documents”) will recognize the termination of the existing arrangements
with the E.ON Entities and the removal of references to the “LG&E
Arrangements” in the Lease Operative Documents. To the extent that the

collateral securing the obligations to any of the 2000 Lease Parties

*®
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consists of assignments of interests in the 1998 WKEC Lease or of
interests in the 1998 LEM Power Purchase Agreement, those assignments
will end.

The obligations arising out of the Operative Documents (as defined in the
Lease Operative Documents), and currently secured by certain of those
Lease Operative Documents, will continue to be secured by either
amended and restated versions of those Lease Operative Documents (such
as the Funding Agreement Pledge, the Payment Agreement Pledge,
Government Securities Pledge Agreement and the Facilities Lease
Assignment Agreement) and by a new Indenture which will replace the
Third Restated Mortgage.

The existing Intercreditor Agreement will be replaced. A replacement
Intercreditor Agreement will be executed to reflect termination of the
interests of the E.ON Entities and the replacement of many provisions and
purposes of the existing Intercreditor Agreement by the terms of the
Indenture. The priority position held by the Owner Participants and their
related statutory trusts will become pari passu with all the indebtedness
owed to other creditors and secured by the Indenture.

Consent will be obtained from the Original Creditors and the 2000
Transaction Parties (both as defined in the existing Intercreditor
Agreement) to the transactions arising out of the Termination Agreement

and to the foregoing changes and amendments.

OHS East:160317489.2



10

11

13

5. Short amendments will be made to the Payment Agreement Pledge

Agreement, the Government Securities Pledge Agreement and the
Funding Agreement Pledge Agreement to reflect the fact that the
subordinated security interest in the defeasance instruments which
currently exists in favor of the mortgagees under the Third Restated
Mortgage will be invested in the Trustee under the Indenture following
consummation of the transaction.

The parties to the Lease Operative Documents will acknowledge and agree
in the New Intercreditor Agreement or elsewhere that Big Rivers Leasing
Corporation will be converted from a Delaware corporation to a Delaware
limited liability company.

Slight amendments to the Big Rivers Swaps will be necessary to reflect

the replacement of the Third Restated mortgage with the Indenture.
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